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INTRODUCTION

This is the sixteenth volume in the series of Yearbooks of the United Nations
Commission on International Trade Law (UNCITRAL).l

The present volume consists of three parts. Part one contains the Commission's
report on the work of its eighteenth session, which was held in Vienna from 3 to 21
June 1985, and the action thereon by the United Nations Conference on Trade and
Development (UNCTAD) and by the General Assembly.

Part two reproduces most of the documents considered at the eighteenth
session of the Commission. These documents include reports of the Commission's
Working Groups dealing, respectively, with international negotiable instruments,
the new international economic order, and international contract practices, as well
as reports and notes by the Secretary-General and the Secretariat. Also included in
this part are selected working papers which were before the Working Groups.

Part three contains the UNCITRAL Model Law on International Commercial
Arbitration, which was adopted at the eighteenth session of the Commission,
summary records of selected Commission meetings, a bibliography of recent
writings related to the Commission's work, prepared by the secretariat, a check-list
of UNCITRAL documents, and a list of cross-references to UNCITRAL documents
referred to in this volume.

'To date, the following volumes of the Yearbook of the United Nations Commission on International
Trade Law [abbreviated herein as Yearbook (year)] have been published:

Volume

I
II
III
III (Supplement)
IV
V
VI
VII
VIII
IX
X
XI
XII
XIII
XIV
XV

Years covered

1968-1970
1971
1972
1972
1973
1974
1975
1976
1977
1978
1979
1980
1981
1982
1983
1984

United Nations
Publication Sales No.

E.7l.V.1
E.72.V.4
E.73.V.6
E.73.V.9
E.74.V.3
E.75.V.2
E.76.V.5
E.nV.I
E.78.V.7
E.80.V.8
E.8I.V.2
E.8I.V.8
E.82.V.6
E.84.V.5
E.85.V.3
E.86.V.2
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A. Report of the United Nations Commission on International Trade Law on the work of its eighteenth
session (Vienna, 3,,;,21 June 1985) (A/40/17)a
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1. UNCITRAL Model Law on International Commercial Arbitration (as
adopted by the United Nations Commission on International Trade Law
on 21 June 1985) . . . . . . . . . . . • . . • . . . . . . . . . . . . . . . • . . . . . . . . . . . . . . 46

n. List of documents of the session 46

Introduction

1. The present report of the United Nations Commis
sion on International Trade Law covers the Commis
sion's eighteenth session, held at Vienna from 3 to
21 June 1985.

2. Pursuant to General Assembly resolution 2205 (XXI)
of 17 December 1966, this report is submitted to
the Assembly and is also submitted for comments
to the United Nations Conference on Trade and
Development.

Chapter I. Organization of the session

A. Opening

3. The United Nations Commission on International
Trade Law (UNCITRAL) commenced its eighteenth
session on 3 June 1985. The session was opened on
behalf of the Secretary-General by Mr. Carl-August
Fleischhauer, Under-Secretary-General, the Legal
Counsel.

B. Membership and attendance

4. General Assembly resolution 2205 (XXI) established
the Commission with a membership of 29 States, elected
by the Assembly. By resolution 3108 (XXVIII), the
General Assembly increased the membership of the
Commission from 29 to 36 States. The present members
of the Commission, elected on 9 November 1979 and
15 November 1982, are the following States: l Algeria,**
Australia,** Austria,** Brazil,** Central African
Republic,** China,** Cuba,* Cyprus,* Czechoslovakia,*

*Term of office expires on the day before the opening of the
regular session of the Commission in 1986.

**Term of office expires on the day before the opening of the
regular session of the Commission in 1989.

'Pursuant to General Assembly resolution 2205 (XXI), the
members of the Commission are elected for a term of six years. Of the
current membership, 19 were elected by the Assembly at its thirty
fourth session on 9 November 1979 (decision 34/308) and 17 were
elected by the Assembly at its thirty-seventh session on 15 November
1982 (decision 37/308). Pursuant to resolution 31/99 of 15 December
1976, the term of those members elected by the Assembly at its thirty
fourth session will expire on the last day prior to the opening of the
nineteenth regular annual session of the Commission in 1986, while
the term of those members elected by the Assembly at its thirty
seventh session will expire on the last day prior to the opening of the
twenty-second regular annual session of the Commission in 1989.

Egypt,** France,** German Democratic Republic,**
Germany, Federal Republic of,* Guatemala,* Hungary,*
India,* Iraq,* Italy,* Japan,** Kenya,.* Mexico,**
Nigeria,** Peru,* Philippines,* SenegaIJ,.*' SieTra Leone,*
Singapore,** Spain,*Sweden,** Trinidad and Tobago,*
Uganda,* Union of Soviet Socialist Republics,** United
Kingdom of Great Britain and Northern Ireland,**
United Republic of Tanzania,** United States of
America* and Yugoslavia.*

5. With the exception of the Central African Republic,
Senegal, Trinidad and Tobago and Uganda, all members
of the Commission were represented at the session.

6. The session was also attended by observers from the
following States: Argentina, Bulgaria, Byelorussian
Soviet Socialist Republic, Canada, Chile, Colombia, Cote
d'Ivoire, Democratic People's Republic of Korea,
Dominican Republic, Finland, Greece, Guinea, Holy
See, Indonesia, Iran (Islamic Republic of), Kuwait,
Lebanon, Netherlands, Norway, Oman, Panama,
Poland, Portugal, Republic of Korea, Romania,
Switzerland, Thailand, Ukrainian Soviet Socialist
Republic, Venezuela and Zaire.

7. The following international organizations were
represented by observers:

(a) United Nations Secretariat

Economic Commission for Europe (ECE)
United Nations Conference on Trade and Devel

opment (UNCTAD)
United Nations Industrial Development Organi

zation (UNIDO)

* * *
International Trade Centre (UNCTAD/GATT)

(b) Intergovernmental organizations

Asian-African Legal Consultative Committee
Bank for International Settlements
Commission of the European Communities
Council of Europe
Hague Conference on Private International Law
International Institute for the Unification of

Private Law

(c) Other international organizations

Chartered Institute of Arbitrators
Inter-American Bar Association
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Inter-American Commercial Arbitration Com-
mission

International Bar Association
International Chamber of Commerce
International Council for Commercial Arbitra-

tion
International Federation ofConsulting Engineers
Regional Centre for Commercial Arbitration,

Cairo

C. Election ofofficers

8. The Commission elected the following officers:2

Chairman: R. Loewe (Austria)

Vice-Chairmen: L. G. Paes de Barros Leaes (Brazil)
I. Szasz (Hungary)
H. Z. Tang (China)

Rapporteur: E. E. E. Mtango (United Republic
of Tanzania)

D. Agenda

9. The agenda of the session, as adopted by the
Commission at its 305th meeting on 3 June 1985, was
as follows:

1. Opening of the session.
2. Election of officers.
3. Adoption of the agenda.
4. International commercial arbitration.
5. International payments.
6. New international economic order: industrial

contracts.
7. Operators of transport terminals.
8. Co-ordination of work.
9. Status of conventions.

10. Dissemination of decisions concerning
UNCITRAL legal texts and uniform inter
pretation of such texts.

11. Training and assistance.
12. General Assembly resolution on the work

of the Commission.
13. Future work.
14. Other business.
IS. Adoption of the report of the Commission.

E. Adoption of the report

10. The Commission adopted the present report at its
333rd and 334th meetings, on 21 June 1985, by
consensus.

'The elections took place at the 305th and 308th meetings, on 3
and 4 June 1985. In accordance with a decision taken by the
Commission at its first session, the Commission has three Vice
Chairmen, so that together with the Chairman and Rapporteur, each
of the five groups of States listed in General Assembly resolution
2205 (XXI), sect. Il, para. I, will be represented on the bureau of the
Commission (see report of the United Nations Commission on
International Trade Law on the work of its first session, Official
Records of the General Assembly, Twenty-third Session, Supplement
No. 16 (A/7216), para. 14 (Yearbook 1968-1970, part two, I, A, para.
14».

Chapter n. International commercial arbitration: draft
model law on international commercial arbitration3

A. Introduction

11. The Commission, at its fourteenth session, decided
to entrust the Working Group on International Contract
Practices with the task of preparing a draft model law
on international commercial arbitration.4 The Working
Group carried out its task at its third, fourth, fifth,
sixth and seventh sessions. s The Working Group
completed its work by adopting the draft text of a
model law on international commercial arbitration at
the close of the seventh session,6 after a drafting group
had established corresponding language versions in the
six languages of the Commission.

12. The Commission, at its seventeenth session, re
quested the Secretary-General to transmit the draft text
to all Governments and interested international organi
zations for their comments and requested the secretariat
to prepare an analytical compilation of the comments
received. The Commission also requested the secretariat
to submit to the eighteenth session of the Commission a
commentary on the draft text. 7

13. At its current session, the Commission had before
it a report of the Secretary-General containing an
analytical compilation of comments by Governments
and international organizations on the draft text of a
model law on international commercial arbitration
(A/CN.9/263 and Add; 1 and 2) and a report of the
Secretary-General containing an analytical commentary
on the draft text (A/CN.91264).

B. General observations on the draft text ofa model law
on international commercial arbitration

14. The Commission reaffirmed its appreciation to the
Working Group on International Contract Practices for
having elaborated the draft text of a model law on
international commercial arbitration, which was in
general favourably received and regarded as an excellent
basis for the deliberations of the Commission.

IS. It was stated that the paramount consideration in
reviewing and revising the draft text should be the
efficient functioning of international commercial arbi-

3The Commission considered this subject at its 305th to 333rd
meetings, on 3 to 21 June 1985. Summary records of those meetings
are contained in A/CN.9/SR.305-333.

4Report of the United Nations Commission on International Trade
Law on the work of its fourteenth session, Official Records of the
General Assembly, Thirty-sixth Session, Supplement No. 17 (A/36/17),
para. 70.

'Reports on the work of those sessions are contained in A/CN.9/
216, A/CN.91232, A/CN.91233, A/CN.9/245 and A/CN.91246.

'The draft text of a model law on international commercial
arbitration is contained in the annex to A/CN.91246.

7Report of the United Nations Commission on International Trade
Law on the work of its seventeenth session, Official Records of the
General Assembly, Thirty-ninth session, Supplement No. 17 (A/39/17),
para. 1OI.
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tration. To that end, due account must be taken of the
needs of those who in day-to-day practice would use the
text and whom it was ultimately intended to serve.

16. As regards the future form of the text to be
adopted, the Commission decided to maintain the
working assumption of the Working Group, according
to which the text would be adopted and recommended
in the form of a model law and not in that of a
convention, subject to possible review of that decision
at the end of its deliberations on the substance of the
draft text.

C. Discussion on individual articles of the draft text

CHAPTER I. GENERAL PROVISIONS

Article 1.
Scope ofapplication*

17. The text of article I as considered by the Com
mission was as follows:

"(1) This Law applies to international commercial**
arbitration, subject to any multilateral or bilateral
agreement which has effect in this State.

"(2) An arbitration is international if:

"(a) the parties to an arbitration agreement have,
at the time of the conclusion of that agreement,
their places of business in different States; or

"(b) one of the following places is situated
outside the State in which the parties have their
places of business:

"(i) the place of arbitration if determined in, or
pursuant to, the arbitration agreement;

"(ii) any place where a substantial part of the
obligations of the commercial relationship
is to be performed or the place with which
the subject-matter of the dispute is most
closely connected; or

"(c) the subject-matter of the arbitration agree
ment is otherwise related to more than one State.

"(3) For the purposes of paragraph (2) of this
article, if a party has more than one place of
business, the relevant place of business is that which
has the closest relationship to the arbitration agree
ment. If a party does not have a place of business,
reference is to be made to his habitual residence."

".Article headings are for reference purposes only and are not to be
used for purposes of interpretation.

" ••The term "commercial" should be given a wide interpretation so
as to cover matters arising from all relationships ofa commercial nature.
Relationships of a commercial nature include, but are not limited to, the
following transactions: any trade transaction for the supply or exchange
of goods; distribution agreement; commercial representation or agency;
factoring; leasing; construction of works; consulting; engineering;
licensing; investment; financing; banking; insurance; exploitation
agreement or concession; joint venture and other forms of industrial or
business co-operation; carriage of goods or passengers by air, sea, rail or
road."

Substantive scope ofapplication: international commercial
arbitration

18. While some concern was expressed about restricting
the substantive scope of application to international
commercial matters, the Commission was agreed that
the draft text should be geared to and cover only
international commercial arbitration.

The term"commercial"

19. Divergent views were expressed as to the appro
priateness of the footnote accompanying paragraph (1)
as regards its form as well as its content, although it
was generally agreed that the term "commercial"
should be given a wide interpretation. Under one view,
the footnote should be deleted since in many legal
systems, in particular those which did not use the
technique of a footnote, it would be without legal value.
Instead, an attempt should be made to define the term
"commercial" in the body of the law itself. Such a
definition might, for example, be based on a shortened
version of the text contained in the footnote or by a
reference in article 1 (1) to disputes arising from trade
or commerce. An alternative suggestion was to present
the guideline for interpretation, contained in the foot
note, in a commentary or in the report on the
proceedings.

20. The prevailing view was that the footnote should
be retained, though possibly with certain modifications.
It was realized that no generally acceptable definition
had been found to date and that any definition would
entail certain risks. It was felt that the footnote, despite
its uncertain legal effect, could provide useful guidance
in interpretation, at least to the drafters of any national
enactment of the model law.

21. A number of modifications were proposed to the
text of the footnote, whether the text would be retained
in a footnote or incorporated into the body of the law
itself. One proposal was to clarify that, in line with
article 7 (1), non-contractual relationships were included,
since the term "transaction" might lead to the opposite
result. Other proposals were to add to the list of examples
such commercial activities as services and processing as
well as agreements on international economic co
operation.

22. In view ofthe fact that certain national laws of civil
law tradition drew the line between commercial and civil
transactions according to whether or not the parties
involved were commercial persons (merchants), there was
support for the proposal to state in the opening sentence
that the qualification of a relationship as commercial did
not depend on the nature or character of the parties. That
proposal was objected toon the ground that such wording
might be construed as touching upon the sensitive issue of
State immunity. The Commission was agreed that there
was no intention to deal with that issue in the Model Law
and that, if the proposal were to be accepted, it would
have to be made clear that rules on State immunity were
not affected. Another concern was that the illustrative list
of commercial relationships could be construed as
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meaning in positive terms that any dispute ansmg
therefrom would be capable of settlement by arbitration.
As to a decision relating to that concern, see below,
para. 29.

23. The Commission established an ad hoc working
party composed of the representatives ofChina, Hungary
and the United States and requested it to prepare, in the
light of the above discussion and proposals, a revised
version of paragraph (1) and the accompanying footnote
for consideration by the Commission.

24. The ad hoc working party suggested replacing, in
article 1 (1), the words "international comm,ercial**
arbitration" by the words "international arbitration in
commercial** matters, including services and other
economic relations". It also suggested revising the
opening part of the footnote as follows: "**The term
'commercial' should be given a wide interpretation so as
to include, but not be limited to, the following: any trade
transaction for the supply or exchange of goods or
services; distribution agreement; ...".

25. It was noted that the proposed text did not use the
term "international commercial arbitration", which had
come to be a well-known term in the field. After
discussion, the Commission decided that, in spite of the
acknowledged difficulties, it would be better to retain the
original text of article I (1) and to revise the footnote as
follows: "**The term 'commercial' should be given a
wide interpretation so as to cover matters arising from
all relationships ofa commercial nature, whether
contractual or not. Relationships of a commercial
nature include, but are not limited to, the foflowing
transactions: any trade transaction for the supply of
goods or services; distribution agreement; ...".

26. The Commission was of the view that with the
revision of the footnote it was sufficiently clear that the
qualification of a relationship as commercial did not
depend on the nature of the parties. Therefore, it was
felt that it was not necessary to express it explicitly in
the text either of article I (1) or of the footnote. The
Commission was also of the view that the provision as
drafted did not touch on any rule on sovereign
immunity.

Paragraph (2): "international"

27. The Commission adopted subparagraph (a) and
was agreed that the provision would cover the bulk of
cases encountered in international commercial arbi
tration.

28. Divergent views were expressed as to the appro
priateness of retaining subparagraph (b) (i). Under one
view, the provision should be deleted for essentially two
reasons. One reason was that there was no justification
to qualify a purely domestic relationship as inter
national simply because a foreign place of arbitration
was chosen. Party autonomy was unacceptable here
since it would enable parties to evade mandatory
provisions of law, including those providing for exclusive
court jurisdiction, except where recognition or enforce-

ment of the "foreign" award was later sought in that
State. The other reason was that the provision covered
not only the case where the place of arbitration was
determined in the arbitration agreement but also the
case where it was determined only later, pursuant to the
agreement, for example by an arbitral institution or the
arbitral tribunal. It was felt that the latter case created
uncertainty as to what was the applicable law and as to
the availability of court services before the place of
arbitration was determined. Under another view, only
the latter reason was convincing and, therefore, sub
paragraph (b) (i) should be maintained without the
words "or pursuant to".

29. The prevailing view was to retain the entire
provision of subparagraph (b) (i). It was noted that the
provision only addressed the question ofinternationality,
i.e. whether the (Model) Law for international cases or
the same State's law for domestic cases applied. It was
thought that the principle of party autonomy should
extend to that question. The Commission, in adopting
that view, was agreed, however, that the concern
relating to non-arbitrability, which had also been raised
in a more general sense and in particular in the
discussion on paragraph (I) and the accompanying
footnote (above, para. 22), should be met· by a
clarifying statement in a separate paragraph of article I
along the following lines: "This Law does not affect any
other law of this State which provides that a certain
dispute or subject-matter is not capable of settlement by
arbitration. "

30. As regards subparagraphs (b) (ii) and (c), the
Commission was agreed that their respective scope was
not easily determined in a clear manner. In particular,
subparagraph (c) was regarded as unworkable due to its
vague ambit. While there was some support for
maintaining the provision, though possibly in some
modified form, the Commission, after deliberation,
decided to delete subparagraph (c).

31. However, in order to balance the reduction in
scope due to that deletion, it was proposed to add an
opting-in provision, either only to subparagraph (b) (ii)
or as a replacement for subparagraph (c). It was
thought that such a provision provided a more precise
test than the one set forth in subparagraph (c). In
response to that proposal, a concern was expressed that
such a subjective criterion would enable parties freely to
label as international a purely domestic case. Others,
however, considered that any such concern was out
weighed by the advantages of a system that provided
certainty to the parties that their transaction would be
recognized as international, a characterization that
should properly fall within the scope of party autonomy.
In response to that consideration the view was expressed
that it was inconceivable that any State which deemed it
necessary to retain a special law for domestic cases
would want to allow parties to evade that system.

32. The Commission requested an ad hoc working
party, composed of the representatives of Australia,
Finland, India, the Union of Soviet Socialist Republics
and the United States, to prepare a draft of an opting-in
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provision and of a provision to implement the proposal
on non-arbitrability. The working party was also
requested to prepare, for consideration by the Com
mission, a draft provision which would express the
character of the Model Law as a lex speciaUs with
regard to all matters governed by the Law.

33. As to the opting-in provision, the ad hoc working
party suggested replacing the wording in subparagraph
(c) by the following new provision: "(c) The parties
have expressly agreed that the subject-matter of the
arbitration agreement relates to more than one country."
While the concern previously expressed above in
paragraph 31 was restated, it was pointed out that
courts were unlikely to give effect to such an agreement
in a purely domestic case. After discussion, the Com
mission adopted the suggested provision.

34. As to the provision on non-arbitrability, the ad
hoc working party suggested adding the following new
paragraph to article 1: "This Law shall not affect any
other law of this State by virtue of which certain
disputes may not be submitted to arbitration or may be
submitted to arbitration only according to provisions
other than those of this Law." The Commission
adopted the suggested paragraph.

35. As to the provision expressing the lex specialis
character of the Model Law, the ad hoc working party
suggested adding the following new paragraph to
article 1: "This Law prevails over other provisions of
law of this State as to matters governed by this Law."
The Commission decided not to include the suggested
formulation in article 1 because of a concern that the
proposed provision linked a somewhat imprecise deli
mitation of "matters governed by this Law" with a
categorical rule. However, it was understood that, since
the Model Law was designed to establish a special legal
regime, in case of conflict, its provisions, rather than
those applicable to arbitrations in general, would apply
to international commercial arbitrations.

Paragraph (3)

36. The Commission adopted the provision, subject to
the deletion of the word "relevant" and to clarifying
that the second sentence did not relate to the first
sentence but to paragraph (2).

* * *

Article 2.
Definitions and rules of interpretation

37. The text of arti~le 2 as considered by the Com
mission was as follows:

"For the purposes of this Law:

"(a) 'arbitral tribunal' means a sole arbitrator or
a panel of arbitrators;

"(b) 'court' means a body or organ of the judicial
system of a country;

"(c) where a provision of this Law leaves the
parties free to determine a certain issue, such

freedom includes the right of the parties to authorize
a third party, including an institution, to make that
determination;

"(d) where a provision of this Law refers to the
fact that the parties have agreed or that they may
agree or in any other way refers to an agreement of
the parties, such agreement includes any· arbitration
rules referred to in that agreement;

"(e) unless otherwise agreed by the parties, any
written communication is deemed to have been
received if it is delivered to the addressee personally
or if it is delivered at his place of business, habitual
residence or mailing address, or, if none of these can
be found after making reasonable inquiry, then at the
addressee's last-known place of business, habitual
residence or mailing address. The communication
shall be deemed to have been received on the day it is
so delivered."

Subparagraphs(~,~)and(~

38. The Commission adopted subparagraphs (a), (b)
and (d) of the article.

Subparagraph (c)

39. During the discussion on subparagraph (c), a
suggestion was made to express by an appropriate
reservation that the freedom of the parties to authorize
a third person to make a certain determination did not
extend to the determination of the rules of law
applicable to the substance of the dispute, as referred to
in article 28 (l)~ The Commission postponed consi
deration of the suggestion until the discussion of
article 28.

40. In accordance with the view of the Commission
expressed during the subsequent discussion on article 28
that the Model Law should not deal with the possibility
that parties might authorize.a third person to determine
rules of law applicable to the substance of the dispute
(see below, para. 242), the Commission decided to
modify subparagraph (c) along the following lines: "(c)
where a provision of this Law, except article 28, leaves
the parties free to determine a certain issue, such
freedom includes the right of the parties to authorize a
third party, inclUding an institution, to make that
determination".

Subparagraph (e)

41. In respect of subparagraph (e), several suggestions
were made for adding certain procedural rules, in
particular as regards the case where the addressee's
place of business, habitual residence or mailing address
was not to be found. One suggestion, which the
Commission adopted, was to clarify that in such case
the mailing by registered letter sufficed. The Com
mission did not accept a suggestion to lay down certain
criteria for determining what constituted a reasonable
inquiry. Another submission, with which the Commis
sion agreed, was that the expression "last-known"
referred to the knowledge of the sender.
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42. In order to reduce the risk that the provision
might operate to the detriment of a party who was
unaware of any proceedings against him, it was
suggested that some sort of advertising should be
required, a certain period of time should be established
for the fictitious receipt to become effective or that
some possibility for the respondent to resort to a court
should be envisaged. Another suggestion was not to
retain the provision and to rely solely on the require
ments and safeguards of the applicable procedural law.
Yet another suggestion was that the provision, since it
went clearly beyond a mere definition or rule of
interpretation,should be placed in a separate article of
the Model Law.

43. The Commission, after deliberation, was agreed
that the provision should not set forth excessively
detailed procedural requirements which could prove to
be an obstacle to incorporating the Model Law in
national legal systems. The Commission entrusted an ad
hoc working party, composed of the representatives of
Czechoslovakia, Iraq and Mexico, to prepare a modified
version of the provision in the light of the above
discussion.

44. The ad hoc working party suggested placing the
provision in a new article 3 in the following modified
form:

"(I) Unless otherwise agreed by the parties, any
written communication is deemed to have been
received if it is delivered to the addressee personally
or if it is delivered at his place of business, habitual
residence or mailing address; if none of these can be
found after making reasonable inquiry, a written
communication is deemed to have been received if it
is sent to the addressee's last-known place of business,
habitual residence or mailing address by registered
letter or any other means which provides a record of
the attempt to deliver it.

"(2) The communication is deemed to have been
received on the day it is so delivered."

45. The Commission adopted the suggested provision
as new article 3. It was noted that the reason for placing
the provision in a separate article was that it contained
a rule of procedure and neither a definition nor a rule
of interpretation. It was also noted that the reason for
placing the last sentence in a separate paragraph was to
make clear that the sentence referred to the entire
provision. As to the understanding of the Commission
that new article 3 on receipt of communications did not
apply to court proceedings or measures but only to the
arbitral proceedings proper, see below, para. 106.

Suggestions for additional definitions

46. The Commission adopted the proposal to express
in article 2, possibly before the definition of "arbitr~l

tribunal" in subparagraph (a), that the term "arbI
tration" meant any arbitration whether or not adminis
tered by a permanent arbitral institution.

47. The Commission did not accept a proposal to
move the definition of "arbitration agreement", set
forth in article 7 (1), to article 2.

48. It was suggested that the term "award" should be
defined in the Model Law. Such a definition, which
would be useful for all provisions where the term was
used, could also clarify the various possible types of
awards, such as final, partial, interim or interlocutory
awards.

49. The Commission was agreed that, while a defi
nition was desirable, a more modest approach should
be taken in view of the considerable difficulty of finding
an acceptable definition and in view of the fact that
other legal texts on arbitration, e.g. the 1958 New York
Convention and many national laws, did not define the
term. It was agreed to determine in the context of
article 34 and any other provision where such deter
mination was needed (e.g. articles 31 and 33) which
types of decisions were covered by those articles.

50. As to a decision to add a new subparagraph (f) in
respect of counter-claims, see below, para. 327. ..

* * *

Article 4.
Waiver of right to object

51. The text of article 4 as considered by the Com
mission was as follows:

"A party who knows or ought to have known that
any provision of this Law from which the parties
may derogate or any requirement under thearbi
tration agreement has not been complied with and
yet proceeds with the arbitration without stating his
objection to such non-compliance without delay or, if
a time-limit is provided therefor, within such period
of time, shall be deemed to have waived his right to
object."

52. Divergent views were expressed as to whether
article 4 should be retained. Under one view, the
provision was too vague and possibly in conflict with
relevant provisions of national law and, as regards its
effect, too rigid in that it might operate unfairly against
a party. For those reasons, the question of waiver or
estoppel should either be left entirely to the applicable
national law or, if it was deemed absolutely necessary
to have a waiver rule in regard to certain provisions, the
question should be addressed only in the individual
articles of the Model Law concerning those provisions.

53. The prevailing view, which the Commission
adopted, was that a general waiver rule along the lines
of article 4 should be maintained, since such a rule
would help the arbitral process function efficiently and
in good faith and would help achieve greater uniformity
in the matter.

54. As regards the contents of article 4, various
suggestions were made. It was suggested that, as to the
imputed knowledge of a party, the wording "or ought
to have known" should either be deleted or be made
more precise and less rigid by requiring ordinary care
or reasonable diligence. Noting that those words were
not contained in the corresponding provision in the
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UNCITRAL Arbitration Rules (article 30), the Com
mission decided to delete them since they might create
more problems than they solved.

55. A suggestion was made to delete the reference to
the non-mandatory provisions of law and the arbitration
agreement. The Commission did not adopt the proposal
since the remaining provision would be too vague and,
since it would also cover non-compliance with man
datory provisions of law, it would be too rigid.

56. The view was expressed that the words "without
delay" were too vague and too rigid. It was, therefore,
proposed to establish instead a period of time or to
soften the requirement by using wording such as
"within reasonable time". It was noted, in that context,
that the time element was important in view of the fact
that a period of time as referred to in article 4 was not
contained in any provision of the Model Law and was
rarely contained in arbitration agreements. The Com
mission, after deliberation, decided to use the wording
"without undue delay" instead of fixing a period of
time, since no period of time could be appropriate in all
cases.

57. As regards the effect of a waiver under article 4,
the Commission was agreed that it was not limited to
the arbitral proceedings but extended to subsequent
court proceedings in the context of articles 34 and 36. It
was noted, however, that where an arbitral tribunal had
ruled that a party was deemed to have waived his right
to object, the court could come to a different conclusion
in its review of the arbitral procedure under article 34
or, provided the proceedings were conducted under the
Model Law, article 36.

* * *

Article 5.
Scope ofcourt intervention

58. The text of article 5 as considered by the Com
mission was as follows:

"In matters governed by this Law, no court shall
intervene except where so provided in this Law."

59. Divergent views were expressed as to the appro
priateness of the provision. The discussion focused on
two objections. The first objection was that the pro
vision, which addressed an issue of fundamental prac
tical importance, did not give a clear answer to the
question whether in a given situation court intervention
was available or excluded. The second objection was
that the provision, read together with the few provisions
of the Model Law which provided for court intervention,
presented an unacceptably restrictive scope of judicial
control and assistance.

60. In advancing the first objection, it was pointed out
that in many cases it was not possible to know whether
a matter was governed by the Law. If a particular
matter was not expressly mentioned in the Law, it was
possible that the drafters had considered the matter and
decided that the Law should not cover it, that the

drafters had considered the matter and decided not to
give the court authority to intervene or that the drafters
had failed to consider the matter at all. Especially since
the parties, arbitral tribunals and courts who would be
called upon to apply the Law in the future would not
have easy access to the drafting history, they would
often not know into which category a particular matter
fell.

6I. In response to that objection, it was pointed out
that the problem was common to any lex specialis and,
in fact, all texts for the unification of law. Since no such
text was complete in every respect, what was not
governed by it must be governed by the other rules of
domestic law. Therefore, it was necessary, though
admittedly often difficult, to determine the. scope of
coverage of the particular text. Yet, in the great
majority of cases in which the question of court
intervention became relevant, the answer could be
found by using the normal rules of statutory inter
pretation, taking into account the principles underlying
the text of the Model Law.

62. In advancing the second objection, it was empha
sized that article 5 expressed an excessively restrictive
view as to the desirability and appropriateness of court
intervention during an arbitration. It was to the
advantage of businessmen who engaged in international
commercial arbitration to have access to the courts
while the arbitration was stilI in process in order to stop
an abuse of the arbitral procedure. Furthermore, a
limitation of the authority of the courts to intervene in
arbitral proceedings might constitute an unwarranted
interference in the prerogatives of the judicial power,
and might even be contrary to the constitution in some
States. Finally, even if the authority of the court to
intervene in supervision of an arbitration might have to
be limited, the court should have a broader power to
act in aid of the arbitration. It was suggested, as a
possible means of softening the extremely rigid character
of article 5, to give the parties to an arbitration the
authority to agree on a more extensive degree of court
supervision and assistance in their arbitration than was
furnished by the Model Law.

63. In response to that second objection, it was
pointed out that resort to intervention by a court
during the arbitral proceedings was often used only as a
delaying tactic and was more often a source of abuse of
the arbitral proceedings than it was a protection against
abuse. The purpose of article 5 was to achieve certainty
as to the maximum extent of judicial intervention,
including assistance, in international commercial arbi
trations, by compelling the drafters to list in the
(Model) Law on international commercial arbitration
all instances of court intervention. Thus, if a need was
felt for adding another such situation, it should be
expressed in the Model Law. It was also recognized
that, although the Commission might hope that States
would adopt the Law as it was drafted, since it was a
model law and not a convention, any State which might
have constitutional problems could extend the scope of
judicial intervention when it adopted the Law without
violating any international obligation.
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64. As regards the suggestion to enable parties to
agree on a wider scope of court intervention, the
question was raised as to whether the parties could be
expected to draft an agreement on the point that would
adequately deal with the problems. Moreover, the
concern was expressed that institutional arbitration
rules might include a provision extending the right of
court intervention and that some parties who had
agreed to the use of those rules might be subject to
court intervention they had not expected.

65. The Commission, after deliberation, adopted the
article in its current form.

* * *

Article 6.
Court for certain functions of arbitration assistance and

supervision

66. The text of article 6 as considered by the Com
mission was as follows:

"The Court with jurisdiction to perform the functions
referred to in articles 11 (3), (4), 13 (3), 14 and 34 (2)
shall be the ... (blanks to be filled by each State when
enacting the Model Law)."

67. The Commission was agreed that article 6, by
calling upon each State to designate a court for
performing the functions of arbitration assistance and
supervision referred to in the article, was useful and
beneficial to international commercial arbitration. As a
result of a subsequent decision to provide for instant
court control over an arbitral tribunal's ruling that it
had jurisdiction (see below, para. 161), a reference to
article 16 (3) was included in article 6.

68. It was understood that a State was not compelled
to designate merely one single court but was free to
entrust a number of its courts or a certain category of
its courts with performing those functions. That point
could be made clear by adding to the words "the
Court" the words "or the Courts".

69. It was also agreed that a State should not be
compelled to designate a court in the terms of article
(2) (b) for all the functions referred to in article 6 but
should be free to entrust the functions envisaged in
articles 11, 13 and 14 to an organ or authority outside
its judicial system such as a chamber of commerce or an
arbitral institution.

70. A suggestion was made to recognize party auto
nomy as regards the choice of the forum in those cases
where more than one court was competent to perform
the functions of arbitration assistance and supervision.
Another suggestion was to resolve any possible positive
conflict of court competence by according priority to
the court first seized with the matter. The Commission
did not accept those suggestions since, in so far as the
choice of forum within a given State was concerned, the
issue fell in the national domain of regulating the
organization of and access to its courts and, in so far as
the issue and possible conflict of the competence of

courts in different States was concerned, it could not
effectively be settled by a model law.

71. The Commission was agreed, however, that it was
desirable to· determine the instances in which the court
or courts of a particular State which had adopted the
Model Law would be competent to perform the
functions referred to in article 6. It was noted that the
question was directly related to the general matter of
the territorial scope of application of the Model Law.
The Commission, therefore, embarked on a discussion
of that general matter.

Discussion on territorial scope ofapplication

72. Divergent views were expressed as to whether the
Model Law should expressly state its territorial scope of
application and, if so, which connecting factor should
be the determining criterion. Under one view, it was
inappropriate to determine that issue in the Model Law
since the territorial scope of application of the Law as
adopted in a given State was either self-evident from the
fact of its enactment or was to be determined by the
particular State in accordance with its general policies
in that regard, including its stance on conflict of laws
and on court competence. The prevailing view, however,
was that it was desirable to determine that issue in the
Model Law in order to achieve a greater degree of
harmony, thereby helping to reduce the conflict of laws
as well as of court competence.

73. As regards the connecting factor which should
determine the applicability of the (Model) Law in a
given State, there was wide support for the so-called
strict territorial criterion, according to which the Law
would apply where the place of arbitration was in that
State. In support of that view, it was pointed out that
that criterion was used by the great majority of national
laws and that, where national laws allowed parties to
choose the procedural law of a State other than that
where the arbitration took place, experience showed
that parties in practice rarely made use of that faculty.
The Model Law, by its liberal contents, further reduced
the need for such choice of a "foreign" law in lieu of
the (Model) Law of the place of arbitration; it was
pointed out that the Model Law itself allowed the
parties wide freedom in shaping the rules of the arbitral
proceedings, including the faculty of agreeing on the
procedural provisions of a "foreign" law so long as
they did not conflict with the mandatory provisions of
the Model Law.

74. Another view was that the place of arbitration
should not be exclusive in the sense that parties would
be precluded from choosing the law of another State as
the law applicable to the arbitration procedure. A State
which adopted the Model Law might wish to apply it
also to those cases where parties had chosen the law of
that State even though the place of arbitration was in a
different State. It was recognized that such choice might
be subject to certain restrictions, in particular as
regards fundamental notions of justice, reasons of
public policy and rules of court competence intrinsic to
the legal and judicial system of each State.
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75. The Commission was agreed that the basic criterion
for the territorial scope of application, whatever its
precise final wording, would not govern the court
functions envisaged in articles 8 (I), 9, 35 and 36, which
were entrusted to the courts of the particular State
adopting the Model Law irrespective ofwhere the place of
arbitration was located or under which lawthe arbitration
was conducted.

76. As regards the court functions referred to in
article 6, i.e. those envisaged in articles I I (3), I I (4), I3
(3), 14 and 34 (2), it was agreed that a decision should be
made in the context of the discussion on each of those
articles whether the basic criterion would be appropriate.
In that connection, it was suggested that an extension of
the territorial scope ofapplication might be desirable with
regard to the court functions envisaged in articles II, I3
and 14 so as to make available the assistance of the court
specified in article 6 even before the place ofarbitration or
other general connecting factor for the applicability of the
(Model) Law of a particular State had been established.
Various suggestions were made as to which should be the
special connecting factor for that purpose: (a) defendant
has place of business in this State; (b) claimant has place
of business in this State; (c) claimant or defendant has
place of business in this State; (cl) arbitration agreement
was concluded in this State; (e) for certain instances: place
of residence of arbitrator concerned is in this State.

77. While some doubts were expressed as to the
practical need for and feasibility of such an extension,
others felt that such a need existed in many cases. The
Commission was agreed that the question should be
decided in the context of its discussion of the relevant
articles (i.e. articles II, 13 and 14).

78. The Commission requested the secretariat to
prepare, on the basis of the above discussion, draft
provisions on the territorial scope of application of the
Model Law in general, including suggestions as to
possible exceptions to the general scope.

79. The secretariat prepared the following draft ofa new
paragraph (I bis) of article I for consideration by the
Commission:

"( I bis) The provisions of this Law apply if the place
of arbitration is in the territory of this State. However,
those provisions on functions of courts of this State set
forth in articles 8, 9, 35 and 36 apply irrespective of
whether the place ofarbitration is in the territory ofth~s

State; those provisions on functions of courts of thiS
State set forth in articles I I, 13 and 14 apply even where
the place of arbitration is not yet determined, provided
that the respondent [or the claimant] has his place of
business in the territory of this State."

The secretariat added the suggestion that, if the
Commission were to decide that the court assistance
envisaged in articles I I, 13 and 14 need not be made
available in those cases where the place ofarbitration was
not yet determined, the following short version of
paragraph (1 bis) might be sufficient:

"(1 bis) The provisions of this Law, except articles 8,
9, 35 and 36, apply if the place of arbitration is in the
territory of this State."

80. In discussing the above proposal, the Commission
decided that, for reasons stated in support of the strict
territorial criterion (see above, para. 73), the applicability
of the Model Law should depend exclusively on the place
of arbitration as defined in the Model Law. As to the
question of extending the applicability of articles I I, 13
and 14 to the time before the place of arbitration was
determined, some support was expressed for such an
extension since it was important to provide court
assistance in the cases where parties could not reach an
agreement on the place of arbitration. However, the
prevailing view was that the Model Law should not deal
with court assistance to be available before the deter
mination of the place of arbitration. In support of the
prevailing view it was stated that neither the place of
business of the claimant nor the place of business of the
defendant provided an entirely satisfactory connecting
factor for the purpose of determining whether court
assistance should be provided. Moreover, a provision of
that kind in the Model Law might interfere with other
rules on court jurisdiction. It was also pointed out that
even without such an extension of the applicability of the
Model Law a party might be able to obtain court
assistance under laws other than the Model Law. Previous
discussion as to whether the applicability of articles I I, 13
and 14 should be extended to the time before the place of
arbitration was determined is reported below, paras. 107
110 (article II), para. 133 (article 13), para. 143 (article 14)
and para. 148 (article 15 with reference to article 11).

8I. The Commission agreed that a provision imple
menting that decision, which had to be included in article
I, should be formulated along the following lines: "The
provisions of this Law, except articles 8, 9, 35 and 36,
apply only if the place of arbitration is in the territory of
this State."

* * *

CHAPTER 11. ARBITRATION AGREEMENT

Article 7.
Definition and form ofarbitration agreement

82. The text of article 7 as considered by the Com
mission was as follows:

"(1) 'Arbitration agreement' is an agreement by the
parties to submit to arbitration, whether or not
administered by a permanent arbitral institution, all
or certain disputes which have arisen or which may
arise between them in respect of a defined legal
relationship, whether contractual or not. An arb~
tration agreement may be in the form of an arbI
tration clause in a contract or in the form of a
separate agreement.

"(2) The arbitration agreement shall be in wri~ing.

An agreement is in writing if it is contained III a
document signed by the parties or in an exchange of
letters, telex, telegrams or other means of telecom
munication which provide a record of the agreement.
The reference in a contract to a document containing
an arbitration clause constitutes an arbitration agree
ment provided that the contract is in writing and the

I
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reference is such as to make that clause part of the
contract."

Paragraph (l)

83. The Commission adopted the paragraph; it re
ferred to its Drafting Group a suggestion to replace the
words "all or certain disputes which have arisen or
which may arise" by the words "any existing or future
dispute".

Paragraph (2)

84. The Commission noted that paragraph (2) did not
cover cases, encountered in practice, where one of the
parties did not declare in writing his consent to
arbitration. Practical examples, which were recognized by
some national laws as constituting valid arbitration
agreements, included the arbitration clause in a bill of
lading, in certain commodity contracts and reinsurance
contracts which customarily become binding on a party
by oral acceptance, and in other contracts which were
concluded by a written offer and an oral acceptance or
by an oral offer and a written confirmation.

85. Various suggestions were made with a view to
expanding the scope of paragraph (2) in order to
accommodate all or at least some such cases. One
suggestion was to adopt the solution found in the 1978
version of article 17 of the 1968 Brussels Convention on
Jurisdiction and the Enforcement of Judgments in Civil
and Commercial Matters, which referred to agreements
"in writing or, in international trade or commerce, in a
form which accords with practices in that trade or
commerce of which the parties are or ought to have
been aware". While there was consi4erable support for
that suggestion, which was said to reflect the current
trend towards a more liberal approach to the question
of form, the Commission, after deliberation, did not
accept it. It was felt that a more modest approach was
appropriate in the different context of validity as to form
of arbitration agreements, because the reference to
trade usages was too vague to ensure uniform inter
pretation and entailed the possible risk that a consent to
arbitration would be imposed upon a party unfamiliar
with the customs prevailing in certain trades or regions.

86. Another suggestion was to add at the end of
paragraph (2) the following sentence: "If a bill of lading
or another document, signed by only one of the parties,
gives sufficient evidence of a contract, an arbitration
clause in the document, or a reference in the document
to another document containing an arbitration clause,
shall be considered to be an agreement in writing."
While considerable support was expressed for the
suggestion, the Commission, after deliberation, did not
adopt the additional wording because it appeared
unlikely that many States would be prepared to accept
the concept of an arbitration agreement which, although
contained in a document, was not signed or at least
consented to in writing by both of the parties. It was
also pointed out that there might be difficulties with
regard to the recognition and enforcement under the
1958 New York Convention of awards based on such
agreements.

87. A more limited suggestion was to include those
cases where parties who had not concluded an arbi
tration agreement in the form required under paragraph
(2) nonetheless participated in arbitral proceedings and
where that fact, whether viewed as a submission or as
the conclusion of an oral agreement, was recorded in
the minutes of the arbitral tribunal, even though the
signatures of the parties might be lacking. It was
pointed out in support of the suggested extension that,
although awards made pursuant to arbitration agree
ments evidenced in that manner would possibly be
denied enforcement under the 1958 New York Con
vention, adoption of that extension in the Model Law
might eventually lead to an interpretation of article
II (2) of that Convention whereby arbitration agreements
evidenced in the minutes of arbitral tribunals would be
acceptable. It was noted that, if the suggestion were
adopted, the condition of recognition and enforcement
laid down in article 35 (2) of the Model Law, i.e. supply
of original or certified copy of the arbitration agreement
referred to in article 7, might have to be modified to
accommodate that instance of submission (A/CN.9/264,
note 91). The Commission, after deliberation, decided
to extend the scope of paragraph (2) along the lines of
the suggestion.

88. To implement that decision the Commission
decided to add to the end of the second sentence of
article 7 (2) such wording as "or in an exchange of
statements of claim and defence in which one party has
alleged and the other party has not denied the existence
of an agreement".

* * *

Article 8.
Arbitration agreement and substantive claim before court

89. The text of article 8 as considered by the Com
mission was as follows:

"(1) A court before which an action is brought in a
matter which is the subject of an arbitration agree
ment shall, if a party so requests not later than when
submitting his first statement on the substance of the
dispute, refer the parties to arbitration unless it finds
that the agreement is null and void, inoperative or
incapable of being performed.

"(2) Where, in such case, arbitral proceedings have
already commenced, the arbitral tribunal may con
tinue the proceedings while the issue of its juris
diction is pending with the court."

90. It was suggested that paragraph (2) could be read
to apply only if the arbitral proceedings had commenced
prior to the commencement of the judicial proceedings.
The Commission agreed that the text of paragraph (2)
should be amended so as to make clear that a party was
not precluded from initiating arbitral proceedings by
the fact that the matter had been brought before a
court.

91. There was a divergence of opinion in the Com
mission as to whether the text should be amended so as
to preclude the possibility that proceedings might go



Part One. Eigbteentb Session (1985) 15

forward concurrently in both the arbitral tribunal and
the court. Under one view, if the arbitral proceedings
had already commenced, the court should normally
postpone its ruling on the arbitral tribunal's jurisdiction
until the award was made. That would prevent the
protraction of arbitral proceedings and would be in line
with article VI (3) of the European Convention on
International Commercial Arbitration (Geneva, 1961).
Under another view, once the issue as to whether the
arbitration agreement was null and void was raised
before the court, priority should be accorded to the
court proceedings by recognizing a power in the courts
to stay the arbitral proceedings or, at least, by
precluding the arbitral tribunal from rendering an
award.

92. The prevailing view was to leave the current text
of paragraph (2) unchanged on that point. Permitting
the arbitral tribunal to continue the proceedings,
including the making of an award, while the issue of its
jurisdiction was before the court contributed to a
prompt resolution of the arbitration. It was pointed out
that expenses would be saved by awaiting the decision
of the court in those cases where the court later ruled
against the jurisdiction of the arbitral tribunal. However,
it was for that reason not recommendable to provide
for a postponement of the court's ruling on the
jurisdiction of the arbitral tribunal. Furthermore, where
the arbitral tribunal had serious doubts as to its
jurisdiction, it would probably either proceed to a final
determination of that issue in a ruling on a plea referred
to in article 16 (2) or, in exercising the discretion
accorded to it by article 8 (2), await the decision of the
court before proceeding with the arbitration.

93. It was noted that objections to the existence of a
valid arbitration agreement were referred to in articles
8 (1), 16 (2), 34 (2) (a) (i) and 36 (1) (a) (i), which
apparently allowed a party wishing to obstruct or delay
the arbitration to raise the same objection at four
different stages. The Commission was agreed that,
while it was not possible in a model law to solve
potential conflicts of competence between courts of
different States or between any such court and an
arbitral tribunal, when considering those articles account
should be taken of the need for inner consistency with a
view to reducing the effects of possible dilatory tactics.

94. The Commission, after deliberation, adopted
article 8, subject to modifying paragraph (2) along the
following lines: "The fact that an action is brought
before a court as referred to in paragraph (I) of this
article does not preclude a party from initiating arbitral
proceedings or, if arbitral proceedings have already
commenced the arbitral tribunal from continuing the
proceedings' [, including the making of an award,] while
the issue of [its] jurisdiction is pending with the court."

* * *
Article 9.

Arbitration agreement and interim measures by court

95. The text of article 9 as considered by the Com
mission was as follows:

"It is not incompatible with the arbitration agree
ment for a party to request, before or during arbitral
proceedings, from a court an interim measure of
protection and for a court to grant such measure."

96. The Commission adopted the policy underlying
the article and confirmed the view that the range of
measures covered by the provision was a wide one and
included, in particular, pre-award attachments. It was
pointed out that the interim measures compatible with
an arbitration agreement might, for example, also relate
to the protection of trade secrets and proprietary
information. It was understood that article 9 itself did
not regulate which interim measures of protection were
available to a party. It merely expressed the principle
that a request for any court measure available under a
given legal system and the granting of such measure by
a court of "this State" was compatible with the fact
that the parties had agreed to settle their dispute by
arbitration.

97. That understanding also provided the answer to
the question whether article 9 would prevent parties
from excluding in the agreement resort to courts for all
or certain interim measures. While the article should
not be read as precluding such exclusion agreement, it
should also not be read as positively giving effect to any
such exclusion agreement. It was agreed that the correct
underrtanding of article 9 might be made clearer by
using the term "an arbitration agreement" instead of
the term "the arbitration agreement". The Commission
adopted article 9 subject to that modification.

CHAPTER Ill. COMPOSITION OF ARBITRAL
TRIBUNAL

Article 10.
Number ofarbitrators

98. The text of article 10 as considered by the
Commission was as follows:

"(I) The parties are free to determine the number
of arbitrators.

"(2) Failing such determination, the number of
arbitrators shall be three."

99. The Commission adopted the article.

* * *

Article 11.
Appointment of arbitrators

100. The text of article 11 as considered by the
Commission was as follows:

"(I) No person shall be precluded by reason of his
nationality from acting as an arbitrator, unless
otherwise agreed by the parties.

"(2) The parties are free to agre~ on a proce~ure of
appointing the arbitrator or arbItrators, subject to
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the provisions of paragraphs (4) and (5) of this
article.

"(3) Failing such agreement,

"(a) in an arbitration with three arbitrators, each
party shall appoint one arbitrator, and the two
arbitrators thus appointed shall appoint the third
arbitrator; if a party fails to appoint the arbitrator
within thirty days after having been requested to do
so by the other party, or if the two arbitrators fail to
agree on the third arbitrator within thirty days of
their appointment, the appointment shall be made,
upon request of a party, by the Court specified in
article 6;

"(b) in arbitration with a sole arbitrator, if the
parties are unable to agree on the arbitrator, he shall
be appointed, upon request ofa party, by the Court
specified in article 6.

"(4) Where, under an appointment procedure agreed
upon by the parties,

"(a) a party fails to act as required under such
procedure; or

"(b) the parties, or two arbitrators, are unable to
reach an agreement expected of them under such
procedure; or

"(c) an appointing authority fails to perform any
function entrusted to it under such procedure,

any party may request the Court specified in article 6
to take the necessary measure, unless the agreement
on the appointment procedure provides other means
for securing the appointment.

"(5) A decision on a matter entrusted by paragraph
(3) or (4) of this article to the Court specified in
article 6 shall be final. The Court, in appointing an
arbitrator, shall have due regard to any qualifications
required of the arbitrator by the agreement of the
parties and to such considerations as are likely to
secure the appointment of an independent and
impartial arbitrator and, in the case of a sole or third
arbitrator, shall take into account as well the
advisability of appointing an arbitrator of a nation
ality other than those of the parties."

Paragraphs (1) and (2)

101. The Commission adopted those paragraphs. In
that connection, it was noted that the Model Law did
not contain an express provision to the effect that the
arbitral tribunal had to be composed of impartial and
independent members. It was understood, however,
that that agreed principle was sufficiently clear from
other provisions of the Model Law, in particular article
12, which set forth the grounds for challenge.

Paragraph (3)

102. The Commission adopted subparagraph (a), sub
ject to replacing the words "within thirty days after
having been requested to do so by the other party"
by such words as "within thirty days of receipt of such
request from the other party".

103. A suggestion was made to lay down in sub
paragraph (b) a time-limit, as was done in respect of the
provision of subparagraph (a). The Commission was
agreed that no such time-limit was required in sub
paragraph (b) since the persons expected to agree were
the parties themselves whose inability to reach an
agreement became evident by a request of one of them
to the Court. Accordingly, subparagraph (b) was
adopted in its current form.

Paragraph (4)

104. It was noted that the term "appointing authority"
used in subparagraph (c) was not defined in the Model
Law. The Commission was agreed that the term should be
replaced by appropriate wording and the subparagraph
be revised along the following lines: "(c) a third party,
including an institution, entrusted by the parties with a
function in connection with the appointment of arbi
trators fails to perform this function". It was noted that
such a modification made it unnecessary to include in
article 2 a definition of the term "appointing authority".

Paragraph (5) and suggestions relating to functions of
Court

105. The Commission adopted paragraph (5).

106. In respect of the functions of the Court envisaged
under paragraphs (3), (4) and (5), an observation was
made based on the concern which had earlier been
expressed in the context of article 2 (e) (see above,
para. 42). It was observed that the provisions of article 11
dealing with the functions of the Court, in particular if
read together with the provisions of the Model Law on
receipt of written communications, could be interpreted
as precluding the Court from applying domestic pro
cedural rules which, by requiring, for instance, a certain
form of service or advertising, would help to reduce the
risk of a party being caught in arbitral proceedings
without his knowledge. The Commission decided to
clarify that the provision on receipt of communications
did not apply to court proceedings or measures but
only to the arbitral proceedings proper, including any
steps in the appointment process by a party, an
arbitrator or an appointing authority.

107. As agreed in the context of the discussion on the
territorial scope of application and any possible excep
tions thereto (see above, paras. 76-77), the Commission
considered whether court assistance in the appointment
process, as provided for in article 11 (3), 11 (4) and
11 (5), should be made available even before the place
of arbitration was determined, since it was the deter
mination of the place of arbitration which triggered the
general applicability of the (Model) Law in a State that
had enacted it.

108. Under one view, the Model Law need not contain
any such provision since it was difficult to find an
acceptable connecting factor and, above all, there was
no pressing need in view of the infrequency of cases
where parties had agreed neither on a place of
arbitration nor on an appointing authority and since
even in such rare cases the existing applicable law or
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laws might come to their assistance with a coherent
system.

109. The prevailing view, however, was that a practical
problem existed and the Model Law should provide for
such assistance in order to facilitate international
commercial arbitration by enabling the diligent party to
secure the constitution of the arbitral tribunal. As to
which should be the connecting factor, the following
proposals were made: (a) place of business of defendant,
(b) place of business of claimant, (c) place of business
of either claimant or defendant.

110. The Commission, after deliberation, tentatively
concluded that a State adopting the Model Law should
make available the services of its Court referred to in
article 6 for appointing an arbitrator under article 11 in
those cases where the defendant had his place of
business in "this State" and, possibly, in those cases
where the claimant had his place of business in "this
State", provided that the court in the defendant's
country did not perform that function.

Ill. In the subsequent discussion concerning the
territorial scope of application of the Model Law, the
Commission decided not to extend the applicability of
articles Il, 13 and 14 to the time before the place of
arbitration was determined. (That discussion is reported
above, paras. 79-81.)

* * *
Article 12. Grounds for challenge

Il2. The text of article 12 as considered by the
Commission was as follows:

"(1) When a person is approached in connection
with his possible appointment as an arbitrator, he
shall disclose any circumstances likely to give rise to
justifiable doubts as to his impartiality or indepen
dence. An arbitrator, from the time of his appoint
ment and througholJt the arbitral proceedings, shall
without delay disclose any such circumstances to the
parties unless they have already been informed of
them by him.

"(2) An arbitrator may be challenged only if
circumstances exist that give rise to justifiable doubts
as to his impartiality or independence. A party may
challenge an arbitrator appointed by him, or in
whose appointment he has participated, only for
reasons of which he becomes aware after the appoint
ment has been made."

Paragraph (1)

113. The Commission adopted paragraph (1).

Paragraph (2)

114. It was noted that parties sometimes agreed that
arbitrators had to have certain professional or trade
qualifications and it was proposed that the Model Law
should respect that aspect of party autonomy by
including in paragraph (2) a reference to any additional
grounds for challenge on which the parties might agree.

While some doubt was expressed as to the necessity for
making such an addition to article 12, the Commission
decided to adopt the proposal and requested an ad hoc
working party, composed of the representatives of
Algeria, India and the United States, to prepare a draft
reflecting the decision.

115. On the basis of a proposal by the ad hoc working
party, the Commission adopted the following amended
wording of the first sentence of article 12 (2): "An
arbitrator may be challenged only if circumstances exist
that give rise to justifiable doubts as to his impartiality
or independence, or if he does not possess qualifications
agreed to by the parties."

116. Divergent views were expressed as to the word
"only" in the first sentence of paragraph (2). Under one
view, the word should be deleted because there might
be grounds for challenge which would not necessarily
be covered by the words "impartiality or independence".
By way of example, it was suggested that, without
calling into question the integrity or impartiality of an
arbitrator, his nationality might be a sound ground for
challenge in view of the policies followed by his
Government.

117. Under another view, the word "only" was useful
in that it excluded other grounds for challenge not dealt
with in the model law. It was pointed out that in most
cases of the type falling within the example cited above
the circumstances would in any event give rise to
justifiable doubts as to the impartiality or independence
of the arbitrator.

118. Under yet another view, the first sentence of
paragraph (2) should be interpreted as limiting the
grounds for challenge to the grounds provided in the
model law even without the word "only". However, in
order to make that point clear, some proponents of that
view suggested the retention of the word "only".

119. The Commission decided to re,tain the word
"only" in the first sentence of paragraph (2). In doing
so, the Commission observed that the corresponding
provision ofarticle 10 (1) of the UNCITRAL Arbitration
Rules, on which the discussed provision of the Model
Law was modelled, did not contain the word "only".
However, it was suggested that the UNCITRAL Arbi
tration Rules as contractual rules could not affect the
application of any other grounds for challenge provided
in mandatory rules in the applicable law, whereas it
might be desirable that the Model Law prevented such
other grounds for challenge from being applied in
international commercial arbitration.

* * *

Article 13.
Challenge procedure

120. The text of article 13 as considered by the
Commission was as follows:

"(I) The parties are free to agree on a procedure for
challenging an arbitrator, subject to the provisions of
paragraph (3) of this article.
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"(2) Failing such agreement, a party who intends to
challenge an arbitrator shall, within fifteen days of
the constitution of the arbitral tribunal or after
becoming aware of any circumstance referred to in
article 12 (2), whichever is the later, send a written
statement of the reasons for the challenge to the
arbitral tribunal. Unless the challenged arbitrator
withdraws from his office or the other party agrees to
the challenge, the arbitral tribunal shall decide on the
challenge.

"(3) If a challenge under any procedure agreed upon
by the parties or under the procedure of paragraph
(2) of this article is not successful, the challenging
party may request, within fifteen days after having
received notice of the decision rejecting the challenge,
the Court specified in article 6 to decide on the
challenge, which decision shall be final; while such a
request is pending, the arbitral tribunal, including the
challenged arbitrator, may continue the arbitral
proceedings."

General discussion on appropriateness of court control
during arbitral proceedings

121. The Commission, before considering the pro
visions of article 13 in detail, embarked on a general
discussion on the appropriateness of court control
during arbitral proceedings. Divergent views were
expressed on that matter.

122. Under one view, the court control envisaged
under article 13 (3) was inappropriate and should at
least be limited, in order to reduce the risk of dilatory
tactics. One suggestion was to delete the provision, thus
excluding court control during the arbitral proceedings,
or to restrict its application considerably, for example,
to those rare cases where the sole arbitrator or a
majority of the arbitrators were challenged. Another
suggestion was to replace in paragraph (l) the words
"subject to the provisions of paragraph (3) of this
article" by the words "and the decision reached
pursuant to that procedure shall be final". The thrust of
the suggestion was to allow the court control envisaged
in paragraph (3) only if the parties had not agreed on a
procedure for challenges and, in particular, not entrusted
an institution or third person with deciding on the
challenge. Yet another suggestion was to let the arbitral
tribunal decide whether court control should be allowed
immediately or only after the award was made. The
suggestion was advanced as a possible solution to the
problem that under article 13 a challenged arbitrator
appeared to have full freedom to withdraw and that as
a result of such withdrawal the party who appointed the
arbitrator might be adversely affected by additional
costs and delay.

123. Under another view, the weight accorded to
court intervention in article 13 (3) was not sufficient in
that the provision empowered the arbitral tribunal,
including the challenged arbitrator, to continue the
arbitral proceedings irrespective of the fact that the
challenge was pending with the Court. It was stated in
support of the view that such continuation would cause
unnecessary waste of time and costs if the court later

sustained the challenge. At least, it should be expressed
in article 13 that the arbitral tribunal was precluded
from continuing the proceedings if the Court ordered a
stay of the arbitral proceedings.

124. The prevailing view, however, was to retain the
system adopted in article 13 since it struck an appro
priate balance between the need for preventing obstruc
tion or dilatory tactics and the desire of avoiding
unnecessary waste of time and money.

125. The Commission, after deliberation, adopted the
prevailing view.

Paragraph (1)

126. The Commission adopted the provision.

Paragraph (2)

127. The Commission did not adopt a suggestion to
provide in paragraph (2) that the mandate of a sole
arbitrator who was challenged but did not withdraw
from his office terminated on account of the challenge.

128. The Commission did not adopt a suggestion to
exclude the challenged arbitrator from the deliberations
and the decision of the arbitral tribunal on the
challenge.

129. It was noted that the challenge procedure of
paragraph (2) was applicable to a sole arbitrator as well
as to the challenge of one or more arbitrators of a
multi-arbitrator tribunal. The refusal of a sole arbitrator
to resign would constitute a rejection of the challenge,
making available resort to the court under paragraph
(3).

130. The Commission adopted paragraph (2), subject
to certain drafting suggestions which the Commission
referred to the Drafting Group.

Paragraph (3)

131. Subsequently, the Commission decided to align
article 13 (3) to the modified version of article 16 (3) (see
below, para. 161) and replaced the period of time of
fifteen days by thirty days.

132. As regards the words "which decision shall be
final", the Commission was agreed that the wording
was intended to mean that no appeal was available
against that decision and that that understanding might
be made clear by appropriate wording. Subject to those
modifications, paragraph (3) was adopted by the
Commission.

133. The Commission discussed whether the Model
Law should provide for Court assistance for the
functions envisaged in article 13 (3) even before the
place of arbitration had been determined. The Com
mission was agreed that the Model Law could not
effectively confer international competence on the court
of one State to the exclusion of the competence of
another State. What the Model Law could do was to



Part One. Eighteenth Session (1985) 19

describe those cases, by using connecting factors such
as the place of business of the defendant or of the
claimant, in which the particular State would render the
Court assistance envisaged under article 13 (3). It was
pointed out, however, that there might be less need for
such assistance than in the appointment process since
court control on a challenge was either provided in the
applicable arbitration law or, once the Model Law
applied in the case, could be exercised in the setting
aside proceedings under article 34.

134. In the subsequent discussion concerning the
territorial scope of application of the Model Law, the
Commission decided not to extend the applicability of
articles 11, 13 and 14 to the time before the place of
arbitration was determined. (That discussion is reported
above, paras. 79-81.)

* * *

Article 14.
Failure or impossibility to act

135. The text of article 14 as considered by the
Commission was as follows:

"If an arbitrator becomes de jure or de facto unable
to perform his functions or for other reasons fails to
act, his mandate terminates if he withdraws from his
office or if the parties agree on the termination.
Otherwise, if a controversy remains concerning any
of these grounds, any party may request the Court
specified in article 6 to decide on the termination of
the mandate, which decision shall be final."

136. It was noted that article 14, unlike articles II and
13, did not expressly give the parties the freedom to
agree on a procedure in cases of an arbitrator's inability
or failure to act. It was understood, however, that the
provision was not intended to preclude parties from
varying the grounds whic.h would give rise to the
termination of the mandate or from entrusting a third
person or institution with deciding on such termination.

137. As regards the grounds for termination set forth
in the article, various suggestions were made. One
suggestion was to delete the words"de jure or de facto"
since they were unnecessary and a potential source of
difficulty in interpretation. The Commission did not
adopt the suggestion for the sake of harmony with the
corresponding provision in the UNCITRAL Arbitration
Rules (article 13 (2)).

138. Another suggestion was to describe more precisely
what was meant by the words "fails to act", for
instance, by adding such words as "with due dispatch
and with efficiency" or "with reasonable speed". It was
stated in reply that the criteria of speed and efficiency,
while important guidelines for the conduct of an
arbitration, should not be given the appearance of
constituting absolute and primary criteria for assessing
the value of an arbitration. It was pointed out that the
criterion of efficiency was particularly inappropriate in
the context of article 14 since it could open the door to
court review and assessment of the substantive work of

the arbitral tribunal. There were fewer reservations to
expressing the idea of reasonable speed, which was
regarded as a concretization of the time element
inherent in the term "failure to act".

139. While considerable support was expressed for
leaving the wording of article 14 unchanged, which
corresponded with the wording found in article 13 (2) of
the UNCITRAL Arbitration Rules, the Commission,
after deliberation, was agreed that the expression "fails
to act" should be qualified by such words as "with
reasonable speed". It was understood that the addition
served merely to clarify the text and should not be
construed as attaching to the words "fails to act" a
meaning different from the one given to the wording in
the UNCITRAL Arbitration Rules.

140. A proposal was made for redrafting article 14
with a view to covering also the instances of termi
nation included in article 15, without changing the
substance of those two articles. The Commission
entrusted an ad hoc working party, composed of the
representatives of India and the United Republic of
Tanzania, with the task of preparing a draft of article 14.

141. The ad hoc working party suggested the following
modified version of article 14:

"The mandate of an arbitrator terminates, if he
becomes de jure or de facto unable to perform his
functions or for other reasons fails to act [with
reasonable speed] or if he withdraws from his office
for any reason or if the parties agree on the
termination of his mandate. However, if a controversy
remains concerning any of these grounds, any party
may request the Court specified in article 6 to decide
on the termination of the mandate, which decision
shall be final."

142. Concern was expressed in the Commission that
the suggested redraft of article 14 might have changed
the substance of the provision in unintended ways. In
particular, it was not clear when the arbitrator's
mandate terminated for his failure to act. After
discussion the proposal was rejected and the original
text retained with the addition of words such as "with
reasonable speed", as had been previously decided.

143. In the subsequent discussion concerning the
territorial scope of application of the Model Law, the
Commission decided not to extend the applicability of
articles 11, 13 and 14 to the time before the place of
arbitration was determined. (That discussion is reported
above, paras. 79-81.)

* * *

Article 14 bis

144. The text of article 14 bis as considered by the
Commission was as follows:

"The fact that, in cases under article 13 (2) or 14, an
arbitrator withdraws from his office or a party agrees
to the termination of the mandate of an arbitrator
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does not imply acceptance of the validity of any
ground referred to in article 12 (2) or 14."

145. The Commission adopted the substance of the
article. It was subsequently incorporated by the Drafting
Group into article 14 as new paragraph (2).

* * *

Article 15.
Appointment ofsubstitute arbitrator

146. The text of article 15 as considered by the
Commission was as follows:

"Where the mandate of an arbitrator terminates
under article 13 or 14 or because of his withdrawal
from office for any other reason or because of the
revocation of his mandate by agreement of the
parties or in any other case of termination of his
mandate, a substitute arbitrator shall be appointed
according to the rules that were applicable to the
appointment of the arbitrator being replaced, unless
the parties agree otherwise."

147. The Commission adopted the suggestion to
delete in article 15 the words "unless the parties agree
otherwise" since those words might create difficulties. It
was understood, however, that the party autonomy
recognized in article 11 for the original appointment of
an arbitrator applied with equal force to the procedure
of appointing the substitute arbitrator, since article 15
referred to the rules that were applicable to the
appointment of the arbitrator being replaced.

148. With reference to the cases where the place of
arbitration had not yet been determined, it was observed
that where it was for the claimant to appoint the
substitute arbitrator and the claimant failed to do so,
the rule envisaged for article 11 (i.e. competence of
Court of State where defendant has place of business)
might not be appropriate for the appointment of the
substitute arbitrator. It was suggested that a possible
solution might be to provide that assistance in the
appointment of the substitute arbitrator would be
rendered by the Court of the State in which the party
who failed to appoint his arbitrator had his place of
business, and only if the Court of that State did not
render such assistance could the appointment be sought
from the Court in the State where the other party had
his place of business. However, according to a subse
quent decision, reported above in para. Ill, the
applicability of article 11 was not extended to the time
before the place of arbitration was determined.

* * *

CHAPTER IV. JURISDICTION OF ARBITRAL
TRIBUNAL

Article 16.
Competence to rule on own jurisdiction

149. The text of article 16 as considered by the
Commission was as follows:

"(1) The arbitral tribunal has the power to rule on
its own jurisdiction, including any objections with
respect to the existence or validity of the arbitration
agreement. For that purpose, an arbitration clause
which forms part of a contract shall be treated as an
agreement independent of the other terms of the
contract. A decision by the arbitral tribunal that the
contract is null and void shall not entail ipso jure the
invalidity of the arbitration clause.

"(2) A plea that the arbitral tribunal does not have
jurisdiction shall be raised not later than in the
statement of defence. A party is not precluded from
raising such a plea by the fact that he has appointed,
or participated in the appointment of, an arbitrator.
A plea that the arbitral tribunal is exceeding the
scope of its authority shall be raised promptly after
the arbitral tribunal has indicated its intention to
decide on the matter alleged to be beyond the scope
of its authority. The arbitral tribunal may, in either
case, admit a later plea if it considers the delay
justified.

"(3) The arbitral tribunal may rule on a plea
referred to in paragraph (2) of this article either as a
preliminary question or in an award on the merits. In
either case, a ruling by the arbitral tribunal that it
has jurisdiction may be contested by any party only
in an action for setting aside the arbitral award."

Paragraph (1)

150. The Commission was agreed that the words
"including any objections with respect to the existence
or validity of the arbitration agreement" were not
intended to limit the Kompetenz-Kompetenz of the
arbitral tribunal to those cases where a party had raised
an objection. Consequently, the arbitral tribunal could
decide on its own motion if there were doubts or
questions as to its jurisdiction, including the issue of
arbitrability.

151. As regards the power given to the arbitral
tribunal in paragraph (1), concern was expressed that
the provision would not be acceptable to certain States
which did not grant such power to arbitrators or to
those parties who did not want arbitrators to rule on
their own jurisdiction. It was stated in reply that the
principle embedded in the paragraph was an important
one for the functioning of international commercial
arbitration; nonetheless, it was ultimately for each
State, when adopting the Model Law, to decide whether
it wished to accept the principle and, if so, possibly to
express in the text that parties could exclude or limit
that power.

152. It was noted that the apparent vigor of the
English words "has the power to rule" was, for
example, not reflected in the French wording "peut
statuer". The Commission, after deliberation, decided
to use in all languages the less vigorous wording "may
rule" without thereby intending to deviate in substance
from the corresponding wording used in article 21 (I) of
the UNCITRAL Arbitration Rules.
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153. The Commission adopted paragraph (1) as so
amended.

Paragraph (2)

154. It was stated that the third sentence of paragraph
(2) was too imprecise in that it referred to the indication
of the arbitral tribunal's intention to decide on a matter
alleged to be beyond the scope of its authority. It was
pointed out that such intention would normally be clear
only when there was an award covering that matter. It
was, therefore, suggested that the sentence should be
replaced by a provision modelled on article V (1) of the
1961 Geneva Convention to the effect that the plea
must be raised as soon as the question on which the
arbitral tribunal was alleged to have no jurisdiction was
raised during the arbitral proceedings.

155. It was recognized that the proposed text was
more precise but also more rigid than the current text.
For instance, it would cover not only those instances
where there was an indication of the intention of the
arbitral tribunal itself, e.g. where it requested or
examined evidence relating to a matter outside its scope
of authority, but also the case where one party in its
written or oral statements raised such a matter. In such
a case, under the proposed text the other party would
have to raise his objection promptly. The concern was
expressed that parties who were not sophisticated in
international commercial arbitration might not realize
that a matter exceeding the arbitral tribunal's juris
diction had been raised and that they were compelled to
object promptly. Moreover, it was suggested that in
some cases the governing law, and therefore limitations
on arbitrability of certain disputes, might not be
determined until the time of award, making an earlier
plea impossible. As a result, failure to raise the plea at
an earlier time should not necessarily preclude its use in
setting aside proceedings or in recognition and enforce
ment proceedings.

156. The Commission, after deliberation, adopted
paragraph (2), subject to modification of the third
sentence along the following lines: "A plea that the
arbitral tribunal has exceeded the scope of its authority
shall be raised as soon as the question on which the
arbitral tribunal is alleged to have no jurisdiction is
raised during the arbitral proceedings."

Paragraph (3)

157. The Commission adopted the principle under
lying paragraph (3), namely that the competence of the
arbitral tribunal to rule on its own jurisdiction was
subject to court control. However, there was a diver
gence of views as to when and under what circumstances
such resort to a court should be available.

158. Under one view, the solution adopted in para
graph (3) was appropriate in that it permitted such
court control only in setting aside proceedings and, as
should be clarified in the text, in the context of
recognition and enforcement of awards. That solution
was preferred to instant court control since it would
prevent abuse by a party for purposes of delay or
obstruction of the proceedings.

159. Under another view, paragraph (3) should be
modified so as to empower the arbitral tribunal to grant
leave for an appeal to the court or in some other way,
for instance by making its ruling in the form of an
award, permit instant court control. It was stated in
support that such flexibility was desirable since it would
enable the arbitral tribunal to assess in each particular
case whether the risk of dilatory tactics was greater
than the opposite danger of waste of money and time.
As regards that possible danger, the suggestion was
made to reduce its effect by providing some or all of the
safeguards envisaged in the context of court control
over a challenge of an arbitrator in article 13 (3), i.e.
short time-period, finality of decision, discretion to
continue the arbitral proceedings and to render an
award.

160. Under yet another view, it was necessary to allow
the parties instant resort to the court in order to obtain
certainty in the important question of the arbitral
tribunal's jurisdiction. Various suggestions were made
for achieving that result. One suggestion was to adopt
the solution found in article 13 (3) and thus to allow
immediate court control in each case where the arbitral
tribunal ruled on the issue of its jurisdiction as a
preliminary question. Another suggestion was to require
the arbitral tribunal, if so requested by a party, to rule
on its jurisdiction as a preliminary question, which
ruling would be subject to immediate court control. Yet
another suggestion was to reintroduce in the text
previous draft article 17.8 It was pointed out that, if
draft article 17 were reintroduced in the model law, it
might not be necessary to adopt for the concurrent
court control in article 16 (3) the strict solution which
would exclude any discretion on the part of the arbitral
tribunal.

161. The Commission, after deliberation, decided not
to reintroduce previous draft article 17 but to provide
for instant court control in article 16 (3) along the lines
of the solution adopted in article 13 (3). The Commission
adopted article 16 (3) in the following modified form,
subject to redrafting by the Drafting Group:

"(3) The arbitral tribunal may rule on a plea referred
to in paragraph (2) of this article either as a
preliminary question or in an award on the merits. If
the arbitral tribunal determines in a preliminary
ruling that it has jurisdiction, any party may request,
within thirty days after having received notice of that
ruling, the Court specified in article 6 to decide the
matter, which decision shall not be subject to appeal;
while such a request is pending, the arbitral tribunal
may continue the arbitral proceedings."

'The text of draft article 17, which was deleted by the Working
Group at itslast session (A/CN.91246, paras. 52-56), was as follows:

"Article 17. Concurrent court control
"(I) [Notwithstanding the provisions of article 16,] a party may
[at any time] request the Court specified in article 6 to decide
whether a valid arbitration agreement exists and [, if arbitral
proceedings have commenced,] whether the arbitral tribunal has
jurisdiction [with regard to the dispute referred to it].
"(2) While such issue is pending with the Court, the arbitral
tribunal may continue the proceedings [unless the Court orders a
stay of the arbitral proceedings]."
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162. The Commission decided to align article 13 (3) to
that modified version of article 16 (3) and thus to
replace in article 13 (3) the time-period of fifteen days by
a time-period of thirty days and the expression "final"
by such words as "not subject to appeal".

163. It was noted that the second sentence of article
16 (3) did not cover the case where the arbitral tribunal
ruled that it had no jurisdiction. Consequently, in such
a case, article 16 (3), read together with article 5, did not
preclude resort to a court for obtaining a decision on
whether a valid arbitration agreement existed. It was
recognized that a ruling by the arbitral tribunal that it
lacked jurisdiction was final as regards its proceedings
since it was inappropriate to compel arbitrators who
had made such a ruling to continue the proceedings.

* * *

Article 18.
Power ofarbitral tribunal to order interim measures

164. The text of article 18 as considered by the
Commission was as follows:

"Unless otherwise agreed by the parties, the arbitral
tribunal may, at the request of a party, order any
party to take such interim measure of protection as
the arbitral tribunal may consider necessary in
respect of the subject-matter of the dispute. The
arbitral tribunal may require any party to provide
security for the costs of such measure."

165. A suggestion was made that the provision should
not be retained since its scope was not clearly defined
and because its was of limited practical relevance in
view of the availability of enforceable interim measures
by courts. Furthermore, the power granted to the
arbitral tribunal could operate to the detriment of a
party if it later turned out that the interim measure was
not justified. Therefore, if the provision were to be
retained, that risk should be reduced by enlarging the
extent of the security referred to in the second sentence
to cover not only the costs of such interim measure but
also any possible or foreseeable damage to a party.

166. The Commission, after deliberation, decided to
retain the article since it was useful in confirming that
the arbitral tribunal's mandate included the faculty of
ordering such measures, unless the parties had agreed
otherwise. As regards the suggestion to enlarge the
extent of the security which the arbitral tribunal might
require from a party or the parties, the Commission
was agreed that, on the one hand, any implied
limitation on security for the costs of such measure
should not be maintained but that, on the other hand, a
reference to the damages of a party was not appropriate
since the Model Law should not deal with questions
relating to the basis or extent of possible liability for
damages. The Commission, therefore, decided to use
more general wording and to say that the arbitral
tribunal might require any party to provide "appro
priate security". It was pointed out that the modification
should not lead to an interpretation of the words
"security for the costs of such measures", as used in

article 26 (2) of the UNCITRAL Arbitration Rules, as
excluding the possibility of including in the amount of
such security any foreseeable damage of a party.

167. As regards the range of interim measures covered
by the provision, it was observed that one of the
possible measures was, under appropriate circumstances,
an order relating to the protection of trade secrets and
proprietary information.

168. It was noted that the range of interim measures
covered by article 18 was considerably narrower than
that envisaged under article 9 and that article 18 did not
regulate the question of enforceability of such measures
taken by the arbitral tribunal. It was observed that,
nonetheless, there remained an area of overlapping and
possible conflict between measures by the arbitral
tribunal and by a court. Therefore, a suggestion was
made that the Model Law should provide a solution for
such conflicts, for instance, by according priority to the
decision of the courts.

169. The Commission, after deliberation, was agreed
that the Model Law should not embody a solution for
such conflicts. It was stated that any such solution was
a matter for each State to decide in accordance with its
principles and laws· pertaining to the competence of its
courts and the legal effects of court decisions. It was
noted, in that context, that article 9 itself neither
created nor aggravated the potential of such conflict
since it did not regulate whether and to what extent
court measures wer~ available under a given legal
system but only expressed the principle that any request
for, and the granting of, such interim measure, if
available in a legal system, was not incompatible with
the fact that the parties had agreed to settle their
dispute outside the courts by arbitration.

* * *

CHAPTER V. CONDUCT OF ARBITRAL
PROCEEDINGS

Article 19.
Determination of rules ofprocedure

170. The text of article 19 as considered by the
Commission was as follows:

"(1) Subject to the provisions of this Law, the
parties are free to agree on the procedure to be
followed by the arbitral tribunal in conducting the
proceedings.

"(2) Failing such agreement, the arbitral tribunal
may, subject to the provisions of this Law, conduct
the arbitration in such manner as it considers
appropriate. The power conferred upon the arbitral
tribunal includes the power to determine the admis
sibility, relevance, materiality and weight of any
evidence.

"(3) In either case, the parties shall be treated with
equality and each party shall be given a full
opportunity of presenting his case."
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Paragraph (1)

171. Two suggestions of divergent significance were
made with respect to paragraph (1). One suggestion was
to make clear in the mode11aw that the freedom of the
parties to agree on the procedure should be a continuing
one throughout the arbitral proceedings. The other
suggestion was to permit the parties to determine rules
of procedure after the arbitrators had accepted their
duties to the extent the arbitrators agreed.

172. Neither suggestion was adopted. Although the
provision as it now stood implied that the parties had a
continuing right to change the procedure, the arbitrators
could not in fact be forced to accept changes in the
procedure because they could resign if they did not wish
to carry out new procedures agreed to by the parties. It
was noted that the time-frame allowed for changing the
procedures to be followed could be settled between the
parties and the arbitrators.

Paragraph (2)

173. An observation was made that, since in some
legal systems a question of admissibility, relevance,
materiality and weight of evidence would be considered
to be a matter of substantive law, the question arose as
to the relationship between the second sentence of
paragraph (2) and article 28.

174. It was understood that the objective of paragraph
(2) was to recognize a discretion of the arbitral tribunal
which would not be affected by the choice of law
applicable to the substance of the dispute.

175. The Commission adopted paragraph (2).

Paragraph (3)

176. The Commission was agreed that the provision
contained in paragraph (3) constituted a fundamental
principle which was applicable to the entire arbitral
proceedings and that, therefore, the provision should
form a separate article 18 bis to be placed at the
beginning of chapter V of the Model Law. That
decision was tentatively made in the context of the
discussion of article 22 (see below, paras. 189-194) and
confirmed in a later discussion of article 19 (3).

* * *

Article 20.
Place ofarbitration

177. The text of article 20 as considered by the
Commission was as follows:

"(1) The parties are free to agree on the place of
arbitration. Failing such agreement, the place of
arbitration shall be determined by the arbitral
tribunal.

"(2) Notwithstanding the provisions ofparagraph (1)
of this article, the arbitral tribunal may, unless
otherwise agreed by the parties, meet at any place it
considers appropriate for consultation among its
members, for hearing witnesses, experts or the parties,

or for inspection of goods, other property, or
documents. "

178. A proposal was made to add to the end of the
second sentence of paragraph (1) the words: "having
regard to the circumstances of the arbitration, including
the convenience of the parties". It was stated in support
of the proposal that the venue of arbitration was of
considerable practical importance and that inclusion of
the convenience of the parties as a guiding factor could
meet the concern felt by some persons, in particular in
developing countries, that an inconvenient location
might be imposed on them. It was noted that the
concern was also felt in other countries.

179. Divergent views were expressed as to the appro
priateness of the proposed wording. Under one view the
additional words were unnecessary since they expressed
a principle which was already implicit in article 19 (3).
Particular opposition was expressed to the words
"including the convenience of the parties". It was said
to be unbalanced to mention only some circumstances
to be taken into consideration by the arbitrators in
determining the place of arbitration, since other factors
such as the suitability of the applicable procedural law,
the availability of procedures for recognition or enforce
ment of awards under the 1958 New York Convention
or other multilateral or bilateral treaties or, eventually,
whether a State had adopted the Model Law might be
of at least equal importance. It was also noted that
article 16 (1) of the UNCITRAL Arbitration Rules
provided that in determining the place of arbitration
the arbitrators were to have regard to the circumstances
of the arbitration but that the convenience of the
parties was not mentioned. It was suggested that a
discrepancy between the two texts on that point was
undesirable.

180. However, the prevailing view was that the Model
Law should refer to the convenience of the parties as a
circumstance of great importance in the determination
of the place of arbitration in international commercial
arbitration. It was understood at the same time that the
convenience of the parties should be interpreted as
including the above-mentioned considerations regarding
the applicable procedural law and the recognition and
enforcement of awards.

181. The Commission adopted article 20 as so
amended.

* * *

Article 21.
Commencement ofarbitral proceedings

182. The text of article 21 as considered by the
Commission was as follows:

"Unless otherwise agreed by the parties, the arbitral
proceedings in respect of a particular dispute com
mence on the date on which a request for that
dispute to be referred to arbitration is received by the
respondent."
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183. A proposal was made that had two parts. The
first part would give a request which referred a dispute
to arbitration the same legal effect as if the request had
been filed with a court. The second part of the proposal
would permit a claimant who commenced an action in
court within a short period of time following receipt of
a ruling by an arbitral tribunal rejecting jurisdiction or
following receipt of a judgment setting aside an award
to be free of the plea that the period oflimitation had run.

184. It was suggested that the problem was important.
The proposal would enhance the effectiveness of inter
national commercial arbitration by providing a claimant
in arbitration a degree of protection against the running
of the period of limitation equivalent to that enjoyed by
the plaintiff in a court proceeding. A number of legal
systems had rules such as the one proposed while many
legal systems did not, and uniformity in that respect
would be useful. It was noted that a similar result was
achieved by articles 14 (1) and 17 of the 1974 Convention
on the Limitation Period in the International Sale of
Goods, which had been elaborated by the Commission.
Those provisions read as follows:

Article 14

"(1) Where the parties have agreed to submit to
arbitration, the limitation period shall cease to run
when either party commences arbitral proceedings in
the manner provided for in the arbitration agreement
or by the law applicable to such proceedings."

Article 17

"(1) Where a claim has been asserted in legal
proceedings within the limitation period in accordance
with articles 13, 14, 15 or 16, but such legal proceedings
have ended without a decision binding on the merits
of the claim, the limitation period shall be deemed to
have continued to run.

"(2) If, at the time such legal proceedings ended,
the limitation period has expired or has less than one
year to run, the creditor shall be entitled to a period
of one year from the date on which the legal
proceedings ended."

185. However, the prevailing view was not to include
in the Model Law a provision on the proposed issues,
although it was recognized that the problem existed and
that a unified solution of the problem would be
welcome. Such a provision touched upon issues regarded
by many legal systems as matters of substantive law and
might therefore be considered to be outside the scope of
the Model Law. In some countries periods of limitation
were to be found in a number of different statutes and,
in some cases were subject to different domestic legal
rules. It would be anomalous and a source of confusion
to have a special rule for the effects on the limitation
period arising out of the commencement of an inter
national commercial arbitration. As a result of those
factors the elaboration of a rule of the proposed type,
in order to be acceptable in different legal systems,
required a close study of the issues involved, wh.ich, for
lack of time, could not be undertaken dunng the
current session.

186. It was especially for that last reason that the
Commission, after deliberation, decided not to adopt
the proposal. It was agreed, however, that the attention
of States should be drawn to that problem of con
siderable practical importance with a view to inviting
consideration of enacting provisions which, in harmony
with the principles and norms of the given legal system,
would place arbitral proceedings on equal footing with
court proceedings in that respect.

187. The Commission did not adopt a proposal to
include in article 21 a rule providing that in the case of
arbitration administered by an arbitral institution the
arbitral proceedings commenced on the date on which a
request for arbitration was received by the arbitral
institution. While some support was expressed for the
proposal, the prevailing view was that, as a result of the
wide variety of rules used by different arbitral insti
tutions for the commencement of arbitral ,proceedings,
including the fact that in some rules the request for
arbitration need not be received by the institution, it
would be difficult to formulate one approach to the
issue. It was noted that, since article 21 was subject to
contrary agreement by the parties, the purpose of the
above proposal could be achieved by a provision in the
arbitration rules, as is often found in standard rules of
arbitral institutions, to the effect that the arbitral
proceedings commenced on the date on which a request
for arbitration was received by the arbitral institution.

* * *

Article 22.
Language

188. The text of article 22 as considered by the
Commission was as follows:

"(1) The parties are free to agree on the language or
languages to be used in the arbitral proceedings.
Failing such agreement, the arbitral tribunal shall
determine the language or languages to be used in the
proceedings. This agreement or determination, unless
otherwise specified therein, shall apply to any written
statement by a party, any hearing and any award,
decision or other communication by the arbitral
tribunal.

"(2) The arbitral tribunal may order that any
documentary evidence shall be accompanied by a
translation into the language or languages agreed
upon by the parties or determined by the arbitral
tribunal."

189. The Commission noted that the determinatio~of
the language or languages of the arbitral proceedlOgs
involved both a matter of principle and a matter of
practicality. The principle, set forth i~ article .19 (3),
was that the parties must be treated With equah!y and
each party must be given a full opportuOlty. of
presenting his case. At the same time, it was re~ogOlzed
that extensive interpretation of oral proCeedlOgs and
translation of written documents would increase ~he
costs of the arbitration and, in the case of extensive
translations, prolong the proceedings.
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190. A proposal that article 22 should specifically
provide that, failing agreement of the parties, the
language or languages to be used in the proceedings
should be determined by the arbitral tribunal in
accordance with article 19 (3) was not accepted as being
unnecessary. For the same reason the Commission did
not accept a proposal to state expressly that a party had
a right to express himself in his own language provided
he arranged for interpretation into the language of the
proceedings.

191. Yet another proposal was that the arbitral
proceedings should be conducted in the languages of
the parties unless the parties agreed on one language or
the arbitral tribunal, on the basis of an express mandate
conferred to it by the parties, determined the language
of the proceedings. The proponents of that proposal
suggested that, if this was not accepted, the Model Law
should provide that any party whose language was not
chosen as the language of the proceedings had the right
of presenting his case in his language, and the costs of
translation and interpretation should form part of the
costs of the proceedings. However, the proposal was
not accepted since it was considered to be too rigid and
not capable of providing a suitable solution for the
wide variety of situations which arose in practice. It was
thought to be appropriate to leave the determination of
the language or languages of the proceedings to the
arbitral tribunal, which was in all circumstances bound
by article 19 (3).

192. Noting that the word "translation" in paragraph
(2) was not defined, a proposal was made that a
translation should be duly certified. The proposal was
not accepted on the ground that a general requirement
of certification of translations would unnecessarily add
to the costs of proceedings.

193. It was noted that where proceedings were to be
conducted in more than one language, it might be
reasonable and not prejudicial to the interests of the
parties if a document was translated into only one of
the languages of the proceedings. Consequently, it was
proposed that article 22 should provide expressly that it
would not be per se contrary to the Model Law if in a
multi-language arbitration the arbitral tribunal decided
that a particular document did not have to be translated
into all the languages of the proceedings. While the
Commission was of the view that such cost-saving
practices were not prohibited by article 22, it referred to
the Drafting Group the question whether the text
expressed that view with sufficient clarity.

194. The Commission adopted article 22, subject to
the review by the Drafting Group as indicated in the
previous paragraph. In order to emphasize the funda
mental nature of the principles embodied in article
19 (3) and to clarify that they governed all aspects of
the arbitral proceedings, it was agreed that the para
graph should be presented in a separate article.

* * *

Article 23.
Statements ofclaim and defence

195. The text of article 23 as considered by the
Commission was as follows:

"(I) Within the period of time agreed by the parties
or determined by the arbitral tribunal, the claimant
shall state the facts supporting his claim, the points
at issue and the relief or remedy sought, and the
respondent shall state his defence in respect of these
particulars. The parties may annex to their statements
all documents they consider to be relevant or may
add a reference to the documents or other evidence
they will submit.

"(2) Unless otherwise agreed by the parties, either
party may amend or supplement his claim or defence
during the course of the arbitral proceedings, unless
the arbitral tribunal considers it inappropriate to
allow such amendment having regard to the delay in
making it or prejudice to the other party or any other
circumstances."

Paragraph (1)

196. The Commission was agreed that paragraph (1)
expressed a basic principle of arbitral procedure from
which the parties should not be able to derogate but
that the specific rules of procedure in respect of the
statements of claim and defence should be subject to
the agreement of the parties. It was pointed out that the
procedure provided in paragraph (1) was not entirely
consistent with the procedure in some institutional
arbitration rules. The Commission decided to express
the distinction between the mandatory nature of the
principle expressed in paragraph (1) and the non
mandatory nature of the procedural rules by adding to
the end of the first sentence words along the lines of
"unless the parties have otherwise agreed on the
contents and form of such statements".

197. It was also noted that the verb "annex" contained
in the second sentence of paragraph (1) might be
interpreted to require a statement of claim or defence
always to be in writing. The Commission, being in
agreement that that was not the intended interpretation,
referred the matter to the Drafting Group..

Paragraph (2)

198. Different views were expressed as to the power of
the arbitral tribunal to allow an amendment of a
statement of claim or defence. Under one view, the
parties should not be prevented from amending their
statements of claim or defence since any limitation in
that respect would be contrary to their right to present
their case. Under that view a full stop should be placed
after the words "arbitral proceedings". Recognizing
that a late amendment might cause delay in the
proceedings, it was suggested that the appropriate way
of dealing with the problem was by apportioning the
costs of the proceedings or by deciding on the issues
presented in good time in a partial award and post
poning the settlement of the remaining issues.
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199. However, under the prevailing view the arbitral
tribunal should have a power not to allow amendments
to the statement of claim or defence under certain
circumstances. Several views were expressed as to how
the scope of that power should be delimited. Under one
view, which received considerable support, the entire
text of paragraph (2) should be retained because it
provided appropriate guarantees against delay in arbitral
proceedings while allowing sufficient flexibility in justi
fied cases. Under another view, the words "any other
circumstances" were too vague and should either be
replaced by the words "any other relevant circum
stances" or deleted. Under yet another view, the desired
precision could be achieved only by deletion of the
words "or prejudice to the other party" as well since it
was not clear what kind of prejudice was meant.

200. The Commission adopted the latter view and
decided to delete the words "or prejudice to the other
party or any other circumstances".

Counter-claim

201. A suggestion was made to add a provision, either
in article 23 or in another appropriate place, that any
provision of the Model Law referring to the claim
would apply, mutatis mutandis, to a counter-claim. It
was agreed that the Commission would consider the
matter after it had completed its consideration of the
entire draft Model Law. The subsequent decision in
respect of counter-claims is reflected below in para. 327.

* * *

Article 24.
Hearings and written proceedings

202. The text of article 24 as considered by the
Commission was as follows:

"(1) Subject to any contrary agreement by the
parties, the arbitral tribunal shall decide whether to
hold oral hearings or whether the proceedings shall
be conducted on the basis of documents and other
materials.

"(2) Notwithstanding the provisions of paragraph (I)
of this article, if a party so requests, the arbitral
tribunal may, at any appropriate stage of the
proceedings, hold hearings for the presentation of
evidence or for oral argument.

"(3) The parties shall be given sufficient advance
notice of any hearing and of any meeting of the
arbitral tribunal for inspection purposes.

"(4) All statements, documents or other information
supplied to the arbitral tribunal by one party shall be
communicated to the other party. Also any expert
report or other document, on which the arbitral
tribunal may rely in making its decision, shall be
communicated to the parties."

Paragraphs (l) and (2)

203. The Commission noted that article 24 dealt
with the issue of the mode of arbitral proceedings as a

matter of principle and did not deal with the procedural
aspects of deciding that issue. For example, the article
did not deal with the question of the point of time when
the arbitral tribunal would have to decide on the mode
of the arbitral proceedings. That meant that the arbitral
tribunal was free to decide that question at the outset of
the proceedings, or it could postpone the determination
of the mode of the proceedings and make such
determinations in the light of the development of the
case. Before so deciding the arbitral tribunal would
normally request the parties to express their view or
possible agreement on the question. The article also did
not deal with, and therefore did not limit, the power of
the arbitral tribunal to decide on the length of oral
hearings, on the stage at which oral hearings could be
held, or on the question whether the arbitral proceedings
would be conducted partly on the basis of oral hearings
and partly on the basis of documents. It was noted that
such procedural decisions were governed by article 19,
inclUding its paragraph (3).

204. The Commission was agreed that an agreement
by the parties that oral hearings were to be held was
binding on the arbitral tribunal.

205. As to the question whether an agreement by the
parties that there would be no oral hearings was also
binding, different views were expressed. Under one
view, the right to oral hearings was of such fundamental
importance that the parties were not bound by their
agreement and a party could always request oral
hearings. Under another view, the agreement of the
parties that no oral hearings would be held was binding
on the parties but not on the arbitral tribunal so that
the arbitral tribunal, if requested by a party, had the
discretion to order oral hearings. However, the pre
vailing view was that an agreed exclusion of oral
hearings was binding on the parties and the arbitral
tribunal. Nevertheless, it was noted that article 19 (3),
requiring that each party should be given a full
opportunity to present his case, might in exceptional
circumstances provide a compelling reason for holding
an oral hearing. It was understood that parties who had
earlier agreed that no hearings should be held were not
precluded from later modifying their agreement, and
thus to allow a party to request oral hearings.

206. The Commission was agreed that where. there
was no agreement on the mode of the proceedings a
party had a right to oral hearings if he so requested. In
that connection it was noted that the French version of
paragraph (2) reflected that view while according to
other versions of that paragraph the arbitral tribunal
retained the discretion whether to hold oral hearings
even if requested by a party.

207. The Commission was also agreed that where
there was no agreement on the mode of the proceedings,
and no party had requested an oral hearing, the arbitral
tribunal was free to decide whether to hold oral
hearings or whether the proceedings would be conducted
on the basis of documents and other materials.

208. The Commission referred the implementation of
its decisions to the Drafting Group.
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209. During consideration of the second sentence of
article 24 (1), as presented by the Drafting Group, which
read as follows: "However, unless the parties have
agreed that no hearings shall be held, the arbitral
tribunal shall, if so requested by a party at an
appropriate stage of the proceedings, hold such
hearings", the question was raised whether "at an
appropriate stage" should refer to the request or to the
proceedings. After discussion the Commission decided
to re-word the sentence as follows: "However, unless
the parties have agreed that no hearings shall be held,
the arbitral tribunal shall hold such hearings at an
appropriate stage of the proceedings, if so requested by
a party."

Paragraph (3)

210. The Commission was agreed that the words "for
inspection purposes" were meant to include the inspec
tion of goods, other property, or documents as referred
to in article 20 (2), and that that should be made clear
in the text. Subject to that modification, paragraph (3)
was adopted.

Paragraph (4)

211. The Commission agreed with the first sentence of
paragraph (4) that all documents supplied to the
arbitral tribunal by one party, regardless of their
nature, had to be communicated to the other party.
However, the Commission was agreed that in the
second sentence of paragraph (4) it should be made
clear that such documents as research material prepared
or collected by the arbitral tribunal did not have to be
communicated to the parties. The Drafting Group was
invited to consider whether that result should be
achieved by deletion of the words "or other document".

* * *

Article 25.
Default ofa party

212. The text of article 25 as considered by the
Commission was as follows:

"Unless otherwise agreed by the parties, if, without
showing sufficient cause,

"(a) the claimant fails to communicate his state
ment of claim in accordance with article 23 (1), the
arbitral proceedings shall be terminated;

"(b) the respondent fails to communicate his
statement of defence in accordance with article
23 (1), the arbitral tribunal shall continue the, p.ro
ceedings without treating such failure as an admISSIOn
of the claimant's allegations;

"(c) any party fails to appear at a ~earing. or to
produce documentary evidence, the arbItral tnbunal
may continue the proceedings and make the award
on the evidence before it."

213. The Commission agreed that the text of article
25 should make it clear that in order for the party in
default to escape the consequences of article 25, he
should show to the arbitral tribunal sufficient cause for

his failure to act as required. It was thought that the
text was already sufficiently clear that the sufficient
cause for the delay had to exist before the time the
action was due. However, as to the point of time when
sufficient cause was to be shown to the arbitral
tribunal, it was thought that, although it was clear from
the article that the question whether there was sufficient
cause for the failure had to be settled before the arbitral
tribunal decided on a consequence of default, a
definition of a point of time in the text would be
difficult and would unnecessarily interfere with the
discretion of the arbitral tribunal to assess the cause for
delay and to extend the period of time when the party
must communicate a statement or produce evidence.

214. It was suggested that subparagraph (b) should
not be interpreted as meaning that the arbitral tribunal
would have no discretion as to how to assess the cause
of the failure to communicate the statement of defence
as required and that it would be precluded from
drawing inferences from such failure. The Commission
was agreed that the correct interpretation should be
made clear in subparagraph (b) by using an expression
such as "without treating such failure in itself ...".

215. A proposal was made to restrict the discretion of
the arbitral tribunal in subparagraph (c) by obliging it
to continue the arbitral proceedings if the party not in
default so requested. The Commission did not adopt
the proposal on the ground that an obligation to
continue the arbitral proceedings might be seen as a
restriction of the discretion of the arbitral tribunal in
assessing whether there was sufficient cause for a
party's failure to appear at a hearing or to produce
documentary evidence.

216. The Commission adopted article 25, subject to
the amendments to the opening words of the article and
tc subparagraph (b), which were referred to the
Drafting Group.

* * *

Article 26.
Expert appointed by arbitral tribunal

217. The text of article 26 as considered by the
Commission was as follows:

"(l) Unless otherwise agreed by the parties, the
arbitral tribunal

"(a) may appoint one or more experts to report
to it on specific issues to be determined by the
arbitral tribunal;

"(b) may require a party to give the expert ~ny

relevant information or to produce, or to provIde
access to, any relevant documents, goods or other
property for his inspection.

"(2) Unless otherwise agreed by the parties,. if a
party so requests or if the arbitral tribun.al consIde~s

it necessary, the expert shall, after delIvery of hIS
written or oral report, participate in a hearing where
the parties have the opportunity to interrogate him
and to present expert witnesses in order to testify on
the points at issue."
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* * *

Article 27.
Court assistance in taking evidence

request either by taking the evidence itself or by
ordering that the evidence be provided directly to the
arbitral tribunaL"

228. The Commission decided to delete the second
sentence of paragraph (1), including subparagraphs (a),
(b) and (c), on the grounds that they entered. into
excessive detail that did not need to be expressed m the
Model Law.

225. The Commission was also in agreement that the
question of international assistance in the taking of
evidence in arbitral proceedings should not be governed
by the Model Law. It noted that the Hague Conference
on Private International Law was studying the possi
bility of preparing a protocol to the 1970 Hague
Convention on the Taking of Evidence Abroad in Civil
or Commercial Matters to extend its application to
arbitral proceedings and that the Hague Conference
would be interested in the views of arbitration experts
whether such a protocol would be desirable.

227. It was noted that paragraph (1) indicated only
the court to which the request should be addressed, but
that the routing by which that request should reach the
court would be determined by local procedures. An
observation was made that States adopting the Model
Law might wish to entrust the functions of court
assistance in taking evidence to the court or other
authority specified in article 6 and that that should be
reflected by appropriate drafting.

226. The Commission did not adopt a proposal to
limit paragraph (1) to an indication that a competent
court might be requested to assist in taking evidence
without referring to whether it was the arbitral tribunal
or the parties who might make the request to the court.
It was noted that the current provision was a compro
mise between those legal systems in which only the
arbitral tribunal might request the court for assistance
and those legal systems in which a party might request
the court for assistance. In the current text either the
arbitral tribunal or a party might request such assis
tance, but in the latter case only if the arbitral tribunal
approved.

224. Subsequently, in light of the decision to adopt
the text of article 1 (1 bis) (see above, para. 81), the
Commission also decided to delete the words "held in
this State" as being unnecessary since, except as
provided in that article, the entire Model Law applied
only to arbitral proceedings held in "this State".

Paragraph (1)

223. The commission was in agreement that, in
conformity with a general decision previously taken, the
scope of application of the article should be limited
territorially. Subject to drafting changes called for as a
result of the decision yet to be taken on the specific text
in regard to territorial scope of application of the
Model Law as a whole, the Commission decided to
delete the words "or under this Law".

the evidence to be obtained, in particular,
the name and address of any person to be
heard as witness or expert witness and a
statement of the subject-matter of the
testimony required;

"(ii) the description of any document to be
produced or property to be inspected.

"(2) The court may, within its competence and
according to its rules on taking evidence, execute the

222. The text of article 27 as considered by the
Commission was as follows:

"(1) In arbitral proceedings held in this State or under
this Law, the arbitral tribunal or a party with the
approval of the arbitral tribunal may request from a
competent court of this State assistance in taking
evidence. The request shall specify:

"(a) the names and addresses of the parties and
the arbitrators;

"(b) the general nature of the claim and the relief
sought;

"(c)
"(i)

218. A proposal was made to amend the opening
words of paragraph (1) to read: "Unless otherwise
agreed by the parties before an arbitrator is appoin
ted, ...". Under one view the proposal was desirable
since it might be of great importance to a person when
asked to serve as an arbitrator whether the arbitral
tribunal would be empowered to order an expertise.
The rules under which the arbitrators would be
expected to function should be clear to them from the
beginning.

219. However, under the prevailing view the parties
should always have the right to decide that the arbitral
tribunal was not free to appoint experts. Even though
the parties could be expected to have confidence in the
arbitrators they had named to settle their dispute, they
might not have confidence in the expert or experts that
the arbitral tribunal proposed to appoint. Moreover,
the appointment of experts might increase the costs of
the arbitration beyond the amount the parties were
willing to spend. If the joint refusal of the parties to
permit the arbitral tribunal to appoint an expert was of
such importance to the arbitrators, they were free to
resign. If such resignation was a likely result, it could be
assumed that the parties would carefully consider their
decision and the risk that the money already spent on
the arbitration would be wasted. Since article 26
represented a compromise between the common law
system of adjudication in which appointment of experts
by the court or tribunal was not usual and the civil law
system in which such appointments were common, the
balance of the compromise should not be disturbed.

220. A proposal to delete the words "Unless otherwise
agreed by the parties," was not retained.

221. The Commission adopted article 26.
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229. The Commission did not adopt a proposal to add
a new provision to the effect that, where evidence was
p~ssessed by a party and the party refused to comply
with an order to produce it, the arbitral tribunal should
be expressly empowered to interpret the refusal to that
party's disadvantage. It was suggested, and not contra
dicted in the Commission, that such a provision was
unnecessary since the arbitral tribunal already had that
power, particularly under article 25 (c).

Paragraph (2)

230. The Commission decided to place a full stop
after the words "execute the request" and to delete the
remainder of the sentence. It was felt that there was no
need to indicate the manner in which the court should
execute the request. Moreover, in some countries it
would be difficult to imagine the court ordering that the
evidence be provided directly to the arbitral tribunal.

* * *

CHAPTER VI. MAKING OF AWARD
AND TERMINAnON OF PROCEEDINGS

Article 28.
Rules applicable to substance ofdispute

231. The text of article 28 as considered by the
Commission was as follows:

"(1) The arbitral tribunal shall decide the dispute in
accordance with such rules of law as are chosen by
the parties as applicable to the substance of the
dispute. Any designation of the law or legal system of
a given State shall be construed, unless otherwise
expressed, as directly referring to the substantive law
of that State and not to its conflict of laws rules.

"(2) Failing any designation by the parties, the
arbitral tribunal shall apply the law determined by
the conflict oflaws rules which it considers applicable.

"(3) The arbitral tribunal shall decide ex aequo et
bono or as amiable compositeur only if the parties
have expressly authorized it to do so."

Paragraphs (1) and (2)

232. In the discussion on paragraph (1), the Com
mission was divided on the question whether the Model
Law should recognize the right of the parties to subject
their legal relationship to "rules of law". Under one
view, the Model Law should recognize that right of the
parties since it was not appropriate in international
commercial arbitration to limit the freedom of the
parties to choosing the law of a given State. While
recognizing the novel and imprecise character of the
term "rules of law", which to date had been adopted
only in one international convention and two national
laws, it was stated in support that it would provide the
necessary flexibility to allow parties in international
commercial transactions to subject their relationship to
those rules of law which they regarded as the most
suitable ones for their specific case. It would enable
them, for example, to choose provisions of different
laws to govern different parts of their relationship, or to

select the law of a given State except for certain
provisions, or to choose the rules embodied in a
convention or similar legal text elaborated on the
international level, even if not yet in force or not in
force in any State connected with the parties or their
!ransaction~ It was pointed out that, as regards any
Interes~ of the State where the arbitration took place, to
recogOlze such freedom was not essentially different
from allowing the designation of the law of a State
which was in no way connected with the parties or their
relationship. Furthermore, since article 28 (3) permitted
the parties to authorize the arbitral tribunal to decide
ex aequo et bono (as amiable compositeur), there was no
reason to deny the parties the right to agree on rules of
law which offered more certainty than the rules to be
applied in an ex aequo et bono arbitration.

233. Under another view, article 28 (1) should limit
itself to providing that a dispute shall be decided in
accordance with the law chosen by the parties. That
wa~ in line with the solution adopted in many inter
natIOnal texts on arbitration (e.g. 1961 Geneva Con
vention, 1966 ECAFE Rules for International Com
mercial Arbitration and Standards for Conciliation
1976 UNCITRAL Arbitration Rules, 1975 ICC RUles):
That traditional approach provided a greater degree of
certainty than the novel and ambiguous notion of
"rules of law", which might cause considerable diffi
\"ulties in practice. It was not appropriate for a model
law designed for universal application to introduce a
concept which was not known in, and unlikely to be
accepted by, many States. Furthermore, it was stated
that the right to select provisions of different laws for
different parts of the relationship (the so-called depq:age)
was recognized by most legal systems even under the
more traditional approach; if there was a need for
clarification on that point, the report should express the
understanding of the Commission that such a right was
included in the freedom of the parties to designate the
law applicable to the substance of the dispute.

234. In the light of that discussion the Commission
decided to amend the first sentence of paragraph (1) to
read as follows: "The arbitral tribunal shall decide the
dispute in accordance with the law chosen by the
parties as applicable to the substance of the dispute." It
was agreed that the formulation would allow parties to
designate portions of the legal systems from different
States to govern different aspects of their relationship.
It was also agreed to state in the report that States
when enacting the model law were free to give the term
"law" a wider interpretation. It was understood that
parties might agree in their contracts to apply rules
such as those in international conventions not yet in
force.

235. As regards the second sentence of paragraph (1),
it was agreed that the rule of interpretation of the
parties' designation of the law of a given State was
useful in that it made clear that, unless otherwise
expressed in such agreement, the dispute was to be
decided in accordance with the substantive law of that
State and not by the substantive law as determined by
the conflict of laws rules of that State.
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236. In the subsequent discussion on paragraph (2),
views were divided as to whether the arbitraI tribunal
should be required to apply conflict of laws rules which
it considered applicable in order to determine the
substantive law to be applied or whether it could
directly determine the applicable law it considered
appropriate in the particular case. Under one view, the
Model Law should provide guidance to the arbitral
tribunal by providing that the applicable law was to be
determined by a decision on the applicable conflict of
laws rules. It was noted that, although a court, under
the Model Law and most national laws, could not
review the decision of the arbitral tribunal on the
conflict of laws rules and consequently on the applicable
substantive law, a desirable effect of the rule contained
in paragraph (2) was that the arbitral tribunal would be
expected to give reasons for its decision on the choice of
the conflict of laws rule. Furthermore, that approach
would provide the parties with a greater degree of
predictability or certainty than the approach of allowing
the arbitral tribunal to determine directly the law
applicable to the substance of the dispute.

237. Under another view, it was not appropriate to
limit the power of the arbitraI tribunal to decide on the
law applicable to the substance of the dispute by
requiring it to decide first on an existing conflict of laws
rule. In practice an arbitraI tribunal did not necessarily
first decide on conflict of laws rules but often arrived at
a decision on substantive law by more direct means. It
was suggested that it would not be appropriate for a
model law on international commercial arbitration to
disregard such practices which developed on the basis
of a broad scope of party autonomy recognized in
many legal systems. Furthermore, it was doubtful
whether the requirement of applying first a conflict of
laws rule would, in fact, provide a higher degree of
certainty than a direct determination of the governing
law since, on the one hand, the conflict of laws rules
often differed from one legal system to another and
since, on the other hand, the reasons which led the
arbitral tribunal to select the appropriate applicable law
were often similar to the connecting factors used in
conflict of laws rules. It was also pointed out that the
freedom of the arbitral tribunal under paragraph (2)
should not be narrower than the one accorded to the
parties under paragraph (I).

238. In view of the division of views on paragraphs (I)
and (2), it was suggested that article 28 might be deleted
since it was not necessary for a law on arbitral
procedure to deal with the law relative to the substance
of the dispute. Moreover, since the Model Law did not
provide for court review of an award on the ~round of
wrong application of article 28, it served as lIttle more
than a guideline for the arbitral tribunal. However,
there was wide support in the Commission for retaining
article 28. It was pointed out that the Model Law would
be incomplete without a provision on rules applicable
to the substance of disputes, particularly in view of the
fact that the Model Law dealt with international
commercial arbitration where a lack of rules on that
issue would give rise to uncertainty.

239. The Commission, after deliberation, decided to
reverse its previous decision in respect of paragraph (I)
and to adopt the original texts of paragraphs (1) and
(2).

Paragraph (3)

240. The Commission adopted the text of para
graph (3).

New paragraph to be added to article 28

241. The Commission decided to include in article 28
a provision modelled on article 33 (3) of the UNCITRAL
Arbitration Rules as follows: "In all cases, the arbitraI
tribunal shall decide in accordance with the terms of the
contract and shall take into account the usages of the
trade applicable to the transaction."

Freedom to authorize third person to determine applicable
law

242. The Commission recalled a suggestion made in the
context of article 2 (c) that the freedom of the parties to
authorize a third person to determine a certain issue did
not extend to the determination of the rules of law
applicable to the substance of the dispute (see above,
para. 40). It was agreed to make clear that article 2 (c)
did not apply to article 28.

* * *

Article 29.
Decision-making by panel of arbitrators

243. The text of article 29 as considered by the
Commission was as follows:

"In arbitral proceedings with more than one arbi
trator, any decision of the arbitral tribunal shall be
made, unless otherwise agreed by the parties, by a
majority of all its members. However, the parties or
the arbitral tribunal may authorize a presiding
arbitrator to decide questions of procedure."

244. It was suggested that article 29 should empower a
presiding arbitrator, if no majority could be reached, to
decide as if he were a sole arbitrator. The Commission
did not adopt the suggestion since it might, under
certain circumstances, lend itself to precluding the other
members of the arbitral tribunal from having an
appropriate influence on the decision-making. It was
noted that parties who preferred that solution were free
to agree thereon, since the provision was of a non
mandatory character.

245. The Commission decided to express in the second
sentence of article 29 that a decision of the arbitral
tribunal to authorize a presiding arbitrator to decide
questions of procedure had to be unanimous. Subject. to
that modification, which was referred to the Draftmg
Group, the Commission adopted article 29.

246. It was noted that is was implicit in the Model Law
that, subject to contrary agreement, arbitrators might
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make decisions without necessarily being present at the
same place.

* * *

Article 30.
Settlement

247. The text of article 30 as considered by the
Commission was as follows:

"(1) If, during arbitral proceedings, the parties
settle the dispute, the arbitral tribunal shall terminate
the proceedings and, if requested by the parties and
not objected to by the arbitral tribunal, record the
settlement in the form of an arbitral award on agreed
terms.

"(2) An award on agreed terms shall be made in
accordance with the provisions of article 31 and shall
state that it is an award. Such an award has the same
status and effect as any other award on the merits of
the case."

248. A proposal was made to delete, in paragraph (1),
the words "and not objected to by the arbitral
tribunal". It was stated in support that if the parties
wanted their settlement to be in the form of an award,
rendering it enforceable as an award under the 1958
New York Convention or other applicable procedures,
the arbitral tribunal should not be able to disagree.

249. It was stated in reply that a distinction should be
drawn between the right of the parties to have the
arbitral proceedings terminate as a result of their
settlement and their right to have their settlement
recorded as an award. It was pointed out that arbitrators
should not be forced to attach their signatures to
whatever settlement the parties have reached since the
terms of such settlement might, in exceptional cases, be
in conflict with binding laws or public policy, including
fundamental notions of fairness and justice. Further
more, even if the words were deleted, arbitrators who
felt sufficiently strongly that they should not record the
settlement in the form of an award might resign. After
discussion, the proposal was not adopted.

250. Another proposal was that the request to record
the settlement as an award needed to be made by only
one of the parties. The Commission, after deliberation,
was agreed that there must be the dual will of the two
parties that the settlement be recorded as an award, but
that the formal request needed to be made by only one
of them.

* * *

Article 31.
Form and contents ofaward

251. The text of article 31 as considered by the
Commission was as follows:

"(1) The award shall be made in writing and shall
be signed by the arbitrator or arbitrators. In arbitral
proceedings with more than one arbitrator, the

signatures of the majority of all members of the
arbitral tribunal shall suffice, provided that the
reason for any omitted signature is stated.

"(2) The award shall state the reasons upon which
it is based, unless the parties have agreed that no
reasons are to be given or the award is an award on
agreed terms under article 30.

"(3) The award shall state its date and the place of
arbitration as determined in accordance with article
20 (l). The award shall be deemed to have been made at
that place.

"(4) After the award is made, a copy signed by the
arbitrators in accordance with paragraph (1) of this
article shall be delivered to each party."

Paragraphs (1) and (2)

252. Paragraphs (1) and (2) were adopted.

Paragraph (3)

253. Various views were expressed in respect of a
proposal made to amend the second sentence of
paragraph (3) to read "The award shall be deemed to
have been made at that place and on that date." Under
one view the amendment was desirable because it would
make the second sentence consistent with the first
sentence. Moreover, the date of the award might be
significant in a number of different contexts. Since an
award might be circulated among the arbitrators by
mail for their signature, it might be difficult to know
the date of the award. The only date that could be
certain was the date on the award, even if that date was
a deemed date.

254. Under another view there was a basic difference
between the place stated on the award being deemed to
be the place of the award and the date stated on the
award being deemed to be the date of the award. The
former is an irrebuttable presumption to assure the
territorial link between the award and the place of
arbitration. The latter must be rebuttable, since the
arbitrators, as well as the parties, might have reasons
for stating the date of the award to be earlier or later
than the date it was actually rendered.

255. The Commission, after discussion, did not adopt
the proposal.

Date on which award becomes binding

256. It was observed that according to article 36 (1) (a)
(v) of the Model Law and article V (1) (e) of the 1958
New York Convention, recognition or enforcement of
an award might be refused if the award had not yet
become binding on the parties and that article 35 (1) in
dealing with the binding nature of an awar?d.id not
specify the moment when an award became bmdmg. In
the light of that observation it was proposed that the
Model Law should define that moment. The Com
mission considered the following three variants of a
possible rule: an arbitral award becomes binding on the
parties as of (a) the date on which the award is made,
(b) the date on which the award is delivered to the
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parties, or (c) the date on which the period of time for
making an application for setting aside the award
expires.

257. There was general approval of the idea that it
would be useful to have such a provision, although
some doubt was raised as to whether it was necessary.
In that regard it was pointed out that under article 34 (3)
the setting aside procedure already specified that it was
the date on which the party making the application
received the award that commenced the three-month
period after which application for setting aside could
not be made. There was little agreement as to the date
on which the award should become binding. The
previous discussion had demonstrated the difficulties of
relying either on the date stated on the award or the
date of the award. As regards the date on which one or
both parties were notified of the award, the practical
difficulties of establishing that date in the various
factual situations arising in arbitration were described.
Moreover, it was difficult to conceive of an award
becoming binding on the parties on different dates
simply because they were notified of it on different
dates.

258. After discussion the Commission did not adopt
the proposal.

Res judicata

259. A proposal was made to include in article 31 a
provision clarifying that the award made in the form
provided in article 31 had the effect of res judicata.
While not disagreeing with the general principle that
awards were binding on the parties, the Commission
did not adopt the proposal because it was considered
that the term res judicata was a complex one which
could have different applications in various legal
systems.

* * *

Article 32.
Termination ofproceedings

260. The text of article 32 as considered by the
Commission was as follows:

"(I) The arbitral proceedings are terminated by the
final award or by agreement of the parties or by an
order of the arbitral tribunal in accordance with
paragraph (2) of this article.

"(2) The arbitral tribunal

"(a) shall issue an order for the termination of
the arbitral proceedings when the claimant withdraws
his claim, unless the respondent objects thereto and
the arbitral tribunal recognizes a legitimate interest
on his part in obtaining a final settlement of the
dispute;

"(b) may issue an order of termination when the
continuation of the proceedings for any other reason
becomes unnecessary or inappropriate.

"(3) The mandate of the arbitral tribunal terminates
with the termination of the arbitral proceedings,
subject to the provisions of articles 33 and 34 (4)."

261. The Commission decided to move the reference
to the agreement of the parties from paragraph (1) to
paragraph (2) so as to make clear that such agreement
was a basis for the arbitral tribunal's order for the
termination of the arbitral proceedings.

262. Concern was expressed that paragraph (2) (a)
might operate unfairly against a claimant in that he
might be forced to continue participation in arbitral
proceedings although he had good reasons for with
drawing his claim. It was stated in reply that the
provision was balanced in that it enabled the arbitral
tribunal to meet such concern in a particular case and,
in appropriate circumstances, to meet the possible
concern of a respondent that the claimant might
withdraw his claim at a late stage of the proceedings
and then compel the respondent to participate in other
proceedings.

263. The Commission was agreed that para
graph (2) (b) should express more clearly that its
intended meaning was that the arbitral tribunal had to
make a judgement whether the continuation of the
arbitral proceedings was unnecessary or inappropriate,
but that, when the arbitral tribunal found continuation of
the proceedings to be unnecessary or inappropriate, it had
to issue an order for termination. The Commission was
also agreed that the word "inappropriate" in para
graph (2) (b) might be seen as giving too much discretion
to the arbitral tribunal and that it should be replaced by a
word of a more precise meaning such as "impossible".

264. The Commission adopted article 32, subject to
the above modifications which were referred to the
Drafting Group.

* * *

Article 33.
Correction and interpretation of awards and additional

awards

265. The text of article 33 as considered by the
Commission was as follows:

"(1) Within thirty days of receipt of the award,
unless another period of time has been agreed upon
by the parties, a party, with notice to the other party,
may request the arbitral tribunal:

"(a) to correct in the award any errors in
computation, any clerical or typographical errors or
any errors of similar nature;

"(b) to give an interpretation of a specific point or
part of the award.
"The arbitral tribunal shall make the correction or
give the interpretation within thirty days of receipt of
the request. The interpretation shall form part of the
award.

"(2) The arbitral tribunal may correct any error of
the type referred to in paragraph (1) (a) of this article
on its own initiative within thirty days of the date of
the award.
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"(3) Unless otherwise agreed by the parties, a party,
with notice to the other party, may request, within
thirty days of receipt of the award, the arbitral
tribunal to make an additional award as to claims
presented in the arbitral proceedings but omitted
from the award. The arbitral tribunal shall make the
additional award within sixty days, if it considers the
request to be justified.

"(4) The arbitral tribunal may extend, if necessary,
the period of time within which it shall make a
correction, interpretation or an additional award
under paragraph (I) or (3) of this article.

"(5) The provisions of article 31 shall apply to a
correction or interpretation of the award or to an
additional award."

266. Divergent views were expressed in respect of a
proposal to delete subparagraph (1) (b). Under one
view, the provision granting either party the right to
request an interpretation of a specific point or of a part
of the award might permit parties to open new
proceedings in the guise of an interpretation or be used
as a means for the losing party to harass the arbitral
tribunal. During the period when a request for inter
pretation might be made and until the interpretation of
the award had been given by the arbitral tribunal, the
finality of the award was disturbed and some questions
were raised as to the interrelationship with setting aside
proceedings by the losing party or enforcement pro
ceedings by the winning party.

267. Under another view it would be too rigid not to
allow for some procedure of interpretation of the award
by the arbitral tribunal. The award might have been
written in a language other than the mother tongue of
its drafter, increasing the possibility of ambiguity. If the
award was too ambiguous, it might be difficult to
enforce it.

268. Several suggestions were made for modification
of the provision. It was suggested that, since the word
"interpretation" might imply too broad a power to re
examine the dispute, the word "interpretation" might
be replaced by "clarification". It was also suggested
that an interpretation of only the motives of the award
but not its dispositive portion might be allowed. Yet
another suggestion was that interpretation of the award
by the arbitral tribunal should be allowed only if both
parties requested the interpretation.

269. The Commission, after discussion, decided that a
request for interpretation might be made only if so
agreed by the parties.

270. The Commission adopted the suggestion that the
words "if it considers the request to be justified", found
in paragraph (3), should also be added to paragraph (I).

271. The Commission was of the view that it was not
necessary to indicate any procedural details for the
interpretation procedure other than that the other party
must be notified of the request. It was noted that article
19 (3), especially if it was set out as a separate article,

would give the basis for assuring procedural regularity
and fairness to the parties.

* * *

CHAPTER VII. RECOURSE AGAINST AWARD

Article 34.
Application for setting aside as exclusive recourse against

arbitral award

272. The text of article 34 as considered by the
Commission was as follows:

"(1) Recourse to a court against an arbitral award
made [in the territory of this State] [under this Law]
may be made only by an application for setting aside
in accordance with paragraphs (2) and (3) of this
article.

"(2) An arbitral award may be set aside by the
Court specified in article 6 only if:

"(a) the party making the application furnishes
proof that:

"(i) the parties to the arbitration agreement
referred to in article 7 were, under the law
applicable to them, under some incapacity,
or the said agreement is not valid under the
law to which the parties have subjected it or,
failing any indication thereon, under the law
of this State; or

"(ii) the party making the application was not
given proper notice of the appointment of
the arbitrator(s) or of the arbitral proceed
ings or was otherwise unable to present his
case; or

"(iii) the award deals with a dispute not contem
plated by or not falling within the terms of
the submission to arbitration, or contains
decisions on matters beyond the scope of
the submission to arbitration, provided
that, if the decisions on matters submitted
to arbitration can be separated from those
not so submitted, only that part of the
award which contains decisions on matters
not submitted to arbitration may be set
aside; or

"(iv) the composition of the arbitral tribunal or
the arbitral procedure was not in accordance
with the agreement of the parties, unless
such agreement was in conflict with a
provision of this Law from which the
parties cannot derogate, or, failing such
agreement, was not in accordance with this
Law; or

"(b) the Court finds that:
"(i) the subject-matter of the dispute is not

capable of settlement by arbitration under
the law of this State; or

"(ii) the award or any decision contained
therein is in conflict with the public policy
of this State.
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"(3) An application for setting aside may not be
made after three months have elapsed from the date
on which the party making that application had
received the award or, if a request had been made
under article 33, from the date on which that request
had been disposed of by the arbitral tribunal.

"(4) The Court, when asked to set aside an award
may, where appropriate and so requested by a party:
suspend the setting aside proceedings for a period of
time determined by it in order to give the arbitral
tribunal an opportunity to resume the arbitral
proceedings or to take such other action as in the
arbitral tribunal's opinion will eliminate the grounds
for setting aside."

273. The Commission was agreed that the Model Law
should regulate the setting aside of arbitral awards and
decided to retain provisions along the lines of article 34.

Paragraph (1)

274. The Commission adopted the principle under
lying paragraph (1) to provide for one exclusive type of
recourse against an arbitral award. It was understood
that the application for setting aside was exclusive in
the sense that it constituted the only means for actively
attacking the award. A party was not precluded from
defending himself by requesting refusal of recognition
or enforcement in proceedings initiated by the other
party.

275. An observation was made that the words
"Recourse to a court" were too vague and that they
might be made more precise by adding such words as
"competent for arbitration matters".

276. As regards the words placed between square
brackets "[in the territory of this State] [under this
Law]", it was noted that they addressed the question of
the territorial scope of application which the
Commission had discussed at an earlier stage (see
above, paras. 72-81). In conformity with the clearly
prevailing view, the Commission was agreed that the
Court of the given State, which enacted the Model Law,
was competent for setting aside those awards made in
its territory. It was agreed to determine at a later stage,
when the final wording of a general provision on the
territorial scope of application of the Model Law would
be considered, whether the territorial restriction should
be expressed in article 34 or whether the general
provision sufficed. Subsequently, in light of the
adoption of article 1 (1 bis) containing a general
provision on the territorial scope of application of the
Model Law (see above, para. 81), the Commission
decided that an expression of the territorial restriction
in article 34 was not necessary. It was noted that the
adoption of the so-called strict territorial criterion did
not preclude parties from selecting the procedural law
of a State other than that of the place of arbitration,
provided that the selected provisions were not in
conflict with the mandatory provisions of the (Model)
Law in force at the place of arbitration.

Paragraph (2)

Concern about restrictive list ofgrounds

277. Concern was expressed that the list of grounds
on which an award may be set aside under
paragraph (2) might be too restrictive to cover all cases
of p.rocedural injustice where annulment was justified.
To Illustrate the point, it was questioned whether the
following cases were covered by any of the grounds set
forth in article 34 (2), more specifically subparagraphs
(a) (ii) and (iv), read together with article 19 (3), or
subparagraph (b) (ii): 1. the award was founded on
evidence which was proved or admitted to have been
perjured; 2. the award was obtained by corruption of
the arbitrator or of the witnesses of the losing party;
3. the award was subject to a mistake, admitted by the
arbitrator, of a type WhICh did not fall within article 33
(1) (a); 4. fresh evidence had been discovered that could
not have been discovered by the exercise of due
diligence during the arbitral proceedings, which
demonstrated that through no fault on the part of the
arbitrator the award was fundamentally wrong. It was
suggested that, unless the Commission was agreed that
such serious instances of procedural injustice were
covered by paragraph (2) and the understanding was
clearly reflected in the report of the session and any
commentary on the final text, the provision should be
modified by appropriate wording so as to cover those
instances.

278. Another suggestion was to make the list of
grounds non-exhaustive so as to allow for future
inclusion of worthy cases which might not be
foreseeable by the Commission.

279. The Commission postponed its consideration of
the above concern and suggestions until after it had
examined the grounds set forth in paragraph (2).
As fully discussed during that later consideration (see
below, paras. 298-302) and known from the
deliberations of the Working Group, there were
divergent opinions on whether or to what extent the
concern was met by the existing text or should be met
by additional wording. One view was, for example, that
only some and not all of the grounds presented in the
above illustrative cases justified setting aside an award.

Subparagraph (a) (i)

280. As regards the first ground set forth in the
subparagraph, it was suggested that the wording, which
was taken from article V (1) (a) of the 1958 New York
Convention, was unsatisfactory in two respects. First,
the reference to "the parties" was inappropriate since it
sufficed that one of the parties lacked the capacity to
conclude an arbitration agreement. Second, the words
"under the law applicable to them" were inappropriate
in that they appeared to contain a conflict of laws rule
which in fact was either incomplete or misleading in
that the rule might be understood as referring to the
law of the nationality, domicile or residence of the
parties. It was, therefore, proposed to modify the
wording of the first ground along the following lines: "a
party to the arbitration agreement referred to in article
7 lacked the capacity to conclude such an agreement".
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281. In response to that proposal, it was stated that it
was unnecessary and even dangerous to deviate from
the wording embodied in the 1958 New York
Convention and other international texts on arbitration
such as the 1961 Geneva Convention. It was
unnecessary since the original wording did not appear
to have led to considerable difficulties or disparities and
certainly had not led in general to an interpretation
different from the one aimed at by the proposed
clarification. The deviation was dangerous in that it
might lead to divergent interpretations, based on the
different wordings, in an issue which should be dealt
with in a uniform manner.

282. The Commission, after deliberation, decided to
adopt the proposal. It was noted that in the context of
article 34 the need for harmony with the 1958 New
York Convention was less strong than in the context of
article 36.

283. As regards the second ground set forth in
subparagraph (a) (i), a proposal was made to substitute
the words "or there is no valid arbitration agreement"
for the words "or the said agreement is not valid under
the law to which the parties have subjected it or, failing
any indication thereon, under the law of this State". It
was pointed out that the conflict of laws rule contained
in that latter wording, which was taken from the 1958
New York Convention, was inappropriate in that it
declared as applicable, failing a choice of law by the
parties, the law of the place of arbitration. The place of
arbitration, however, was not necessarily connected
with the subject-matter of the dispute. It was unjustified
to let the law of that State determine the issue with
global effect, which would be the effect of a setting
aside by virtue of article 36 (1) (a) (v) of the Model Law
or article V (1) (e) of the 1958 New York Convention; it
was also said that such a result would be in conflict
with a modern trend to determine the issue in
accordance with the law of the main contract.

284. It was stated in reply that it was preferable to
retain the present text not simply because it was the
wording of the 1958 New York Convention but also
because the rule was in substance a sound one. It was
pointed out that the rule recognized party autonomy,
which was important in view of the fact that some legal
systems applied the lex fori. Furthermore: to. use the
place of arbitration as a second~ry ~ntenon was
beneficial in that it provided the parties wIth a degree of
certainty which was lacking under the proposed
formula. There were also doubts as to whether in fact a
trend could be discerned in favour of determining the
question of the validity of the arbitration agreement
according to the law of the main contract.

285. The Commission, after deliberation, did not
adopt the proposal. Accordingly, subparagraph ~a). (i)
was adopted in its original form, subject to modIfymg
the first ground along the following lines: "a party to
the arbitration agreement referred to in article 7 lacked
the capacity to conclude such an agreement".

Subparagraph (a) (ii)

286. The Commission decided to replace in
subparagraph (a) (H) the words "appointment of the
arbitrator(s)" by the words "appointment of an
arbitrator". It was understood that in arbitral
proceedings with more than one arbitrator, failure to
give proper notice of the appointment of anyone of
them constituted a ground for setting aside an award.

287. As regards the ground that a party "was
otherwise unable to present his case", it was suggested
that the wording should be aligned with that used in
article 19 (3). The Commission accepted the suggestion
but postponed its implementation until after adecision
was reached in respect of article 19 (3). It was suggested,
in that connection, that the alignment, coupled with the
inclusion of the second principle embodied in article
19 (3), could go a long way towards meeting the above
expressed concern about the restrictive list of grounds
contained in paragraph (2) (see above, para. 277). (See,
however, below, para. 302.)

Subparagraph (a) (iii)

288. In the context of the discussion of the sub
paragraph, a suggestion was made to clarify, either in
that article or in article 16, that a party who had failed
to raise a plea as to the jurisdiction of the arbitral
tribunal in accordance with article 16 (2) would be
precluded from relying on such objection in setting
aside proceedings. It was noted that the same question
of preclusion or waiver arose with regard to other
grounds set forth in article 34 (2) (a), in particular
subparagraph (a) (i). It was recognized that the failure
to raise such plea could not have the effect of a waiver
in all circumstances, especially where the plea under
subparagraph (2) (b) was that the dispute was non
arbitrable or that the award was in conflict with public
policy.

289. The Commission decided not to embark on an
in-depth discussion with a view to elaborating a
comprehensive provision covering all eventualities and
details. It was agreed not to modify the text and, thus,
to leave the question to the interpretation, and possibly
regulation, by the States adopting the Model Law.

Subparagraph (a) (iv)

290. As regards the standards set forth in the sub
paragraph, it was understood that priority was accorded
to the agreement of the parties. However, wher~ ~he
agreement was in conflict with a mandatory prOVISIOn
of "this Law" or where the parties had not made an
agreement on the procedural point at issue, the provi
sions of "this Law", whether mandatory or not,
provided the standards against which the composition
of the arbitral tribunal and the arbitral procedure were
to be measured. The Commission requested the Drafting
Group to consider whether that understanding was
clearly expressed by the current wording of the sub
paragraph.
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Subparagraph (b) (i)

291. Divergent views were expressed as to the appro
priateness of the provision. Under one view the
provision should be deleted since it declared as applicable
to the question of arbitrability the law of the State
where the award was made. That solution was not
app.rop~iate ~n view of the fact that the place of
arbitratIOn might not be connected in any way with the
transaction of the parties or the subject-matter of their
dispute. The solution was not acceptable in the context
of article 34 since a decision to set aside the award had
effect erga omnes.

292. Under another view, the provision should be
retained without that or any other conflict of laws rule.
It was stated in support that, while the conflict of laws
rule set forth in the provision was not appropriate, non
arb~trabili~y had to be maintained as a ground for
settmg aSide. It was noted that, if the entire sub
paragraph (b) (i) were deleted, the question of arbitra
bility would, in certain legal systems, be regarded as a
matter concerning the validity of the arbitration agree
ment (under subparagraph (a) (i)) and by others as a
matter of public policy of "this State" under sub
paragraph (b) (ii).

293. Under yet another view, the provision should be
retained in its current form. It was stated in support
that deletion of the entire provision or of the conflict of
laws rule would be contrary to the need for predic
tability and certainty in that important issue. It was
noted that parties could in fact achieve that goal by
selecting a suitable place of arbitration and, thus, the
governing law.

294. The Commission, after deliberation, adopted the
latter view and retained the provision in its current
form.

Subparagraph (b) (ii)

295. It was proposed that the proVISIOn should be
deleted since the term "public policy" was too vague
and because it did not constitute a justified ground for
setting aside, while it might be appropriate in the
context of article 36.

296. In discussing the term "public policy", it was
understood that it was not equivalent to the political
stance or international policies of a State but comprised
the fundamental notions and principles of justice. It
was noted, however, that in some common law jurisdic
tions that term might be interpreted as not covering
notions of procedural justice while in legal systems of
civil law tradition, inspired by the French concept of
"ordre public", principles of procedural justice were
regarded as being included. It was observed that the
divergence of interpretation might have contributed to
the above expressed concern that the list of reasons in
paragraph (2) did not cover all serious instances of
procedural injustice (see above, para. 277).

297. The Commission, after deliberation, was agreed
that the provision should be retained, subject to

deletion of the words "or any decision contained
therein", which were superfluous. It was understood
that the term "public policy", which was used in the
1958 New York Convention and many other treaties,
covered fundamental principles of law and justice in
substantive as well as procedural respects. Thus, in
stances such as corruption, bribery or fraud and similar
se~ious cases woul? constitute a ground for setting
~slde. It was.n~ted,m ~hat ~onnection, that the wording

the award IS 10 conflict with the public policy of this
State" was not to be interpreted as excluding instances
or events relating to the manner in which an award was
arrived at.

Suggestions for Widening the scope ofparagraph (2)

298. After having examined the grounds contained in
paragraph (2), the Commission continued its considera
tion of the above concerns and suggestions as to the
restrictive list of grounds (above, paras. 277-278). It was
agreed that the list of grounds should retain its
exclusive character for the sake of certainty.

299. Thus, considering whether any ground should be
added, divergent views were expressed as to the need
for such addition. Under one view, there was a need for
adding wording to subparagraph (a) (ii) which would
cover instances of serious departure from fundamental
principles of procedure. Under another view, there was
a need for establishing a separate regime, providing for
a considerably longer period of time than the one set
forth in article 34 (3), for such cases as fraud or false
evidence which had materially affected the award.

300. Under yet another view, there was no need for
any addition in view of the understanding agreed to by
the Commission as regards the ground set forth in
subparagraph (b) (ii). In reply to the suggestion for
allowing a considerably longer period of time in which
to apply for setting aside an award on the grounds of
fraud, or that evidence was false or discovered only
later, it was stated that such extension was contrary to
the need for speedy and final settlement of disputes in
international commercial relationships.

301. The Commission, after deliberation, decided to
incorporate in subparagraph (a) (ii) the text of article
19 (3).

302. In connection with the subsequent decision to
transfer the provision of article 19 (3) to the beginning
of chapter V of the Model Law as a separate article 18
bis (see above, para. 176), the Commission reversed its
decision to incorporate in subparagraph (a) (ii) the text
of article 19 (3) and restored the text of subparagraph
(a) (ii) as it had been elaborated by the Working
Group. The reasons for the restoration of the text of
subparagraph (a) (ii) were that the alignment between
articles 34 and 36 was thought to be more important
than the alignment between articles 34 and 18 bis and
that it was the Commission's understanding that, in
spite of the resulting difference between the text of
article 18 bis and article 34 (2) (a) (ii), any violation of
article 18 his would constitute a ground for setting aside
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the award under article 34 (2) subparagraph (a) (ii),
subparagraph (a) (iv) or subparagraph (b) and that the
concerns which led to the proposal to amend subpara
graph (a) (ii) were, therefore, already met.

303. It was understood that an award might be set
aside on any of the grounds listed in paragraph (2)
irrespective of whether such ground had materially
affected the award.

Paragraph (3)

304. The Commission did not adopt a proposal to make
the period of time set forth in paragraph (3) subject to
contrary agreement by the parties. The Commission
adopted paragraph (3) in its current form.

Paragraph (4)

30~. Divergent views were expressed as to the appro
pnateness of the provision. Under one view, the
paragraph should be deleted since it dealt with a
procedure which was of limited practical relevance and
known only in certain legal systems. Furthermore the
provision was obscure, in particular, as regards' the
relationship between the court and the arbitral tribunal
and as regards the scope of the function expected from
the arbitral tribunal in a case of remission. In that
respect, it was proposed that, if the provision were to be
retained, it should be restricted to defects which were
remediable without reopening the proceedings or that
guidelines should be elaborated as to the steps expected
from the arbitral tribunal.

306. The prevailing view, however, was that the
provision should be retained. The mere fact that the
procedure of remitting the award to the arbitral
tribunal was not known in all legal systems was no
compelling reason for excluding it from the realm of
international commercial arbitration where it should
prove useful and beneficial. It was pointed out in
support that the procedure, where found appropriate by
the court, would enable the arbitral tribunal to cure
certain defects which otherwise would necessarily lead
to the setting aside of the award. Furthermore, the
general wording of paragraph (4) was advantageous in
that it provided the court and the arbitral tribunal
sufficient flexibility to meet the needs of the particular
case.

307. The Commission did not adopt a proposal to
delete the requirement that the remission procedure .of
the paragraph must be requested by a party. After
deliberation, the Commission adopted the paragraph in
its current form.

* * *

CHAPTER VIII. RECOGNITION
AND ENFORCEMENT OF AWARDS

308. Divergent views were expressed as to whether the
Model Law should contain provisions on the recognition
and enforcement of both domestic and foreign awards.

Under one view, the draft chapter on recognition and
enforce~e?t should be deleted. It was not appropriate
to retam 10 the Model Law provisions which would
cover foreign awards, in view of the existence of widely
adhered-to multilateral treaties such as the 1958 New
York Convention on the Recognition and Enforcement
of Foreign Arbitral Awards. It was stated that those
States which had not ratified or acceded to that
Convention should be invited to do so, but that a State
which decided not to adhere to that Convention was
unlikely to adopt the almost identical rules laid down in
articles 35 and 36. It was pointed out that provisions on
recognition and enforcement of foreign awards were
not needed by those States which adhered to the 1958
New York Convention. In addition, such provisions in
the Model Law might cast doubt on the effect of the
reciprocity reservation made by many member States
and might create other difficulties in the application of
the Convention. Furthermore, retention in the Model
Law of provisions on enforcement of domestic awards
raised problems of co-ordination with the provisions on
setting aside in article 34 and, in some States at least,
were unnecessary in view of the existing law, which
treated domestic awards as self-enforcing by equating
them with judgements of local courts.

309. The prevailing view, however, was to retain
provisions covering both domestic and foreign awards.
It was pointed out that the existence and generally
satisfactory operation of the 1958 New York Con
vention, to which many States adhered, was no compel
ling reason for deleting the draft chapter on recognition
and enforcement. There were a great number of States,
in fact a majority of all States members of the United
Nations, that had not ratified or acceded to that
Convention. Some of those States might, for consti
tutional or other reasons, find it easier to adopt the
provisions on recognition and enforcement as part of
the Model Law than to ratify or accede to that
Convention. A model law on arbitration would be
incomplete if it lacked provisions on such an important
subject as recognition and enforcement of arbitral
awards. As regards those States that were parties to
that Convention, the draft chapter might provide
supplementary assistance by providing a regime for
non-convention awards, without adversely affecting the
operation of that Convention. It was pointed out, in
that respect, that the Model Law, as expressed in its
article 1 (1), was subject to any such treaty, that any
State adopting the Model Law could consider incor
porating certain restrictions, for instance, based on the
idea of reciprocity, and that articles 35 and 36 were
closely modelled on the provisions of that Convention.
Furthermore, the concept of uniform treatment of all
awards irrespective of the country of origin was
beneficial for the functioning of international com
mercial arbitration.

310. The Commission, after deliberation, decided to
retain in the Model Law the chapter on recognition and
enforcement of awards, irrespective of where they were
made. It was noted that it was compatible with that
decision and in fact desirable to invite the General
Assembly of the United Nations to recommend to those
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States that had not already done so to consider
adhering to the 1958 New York Convention.

* * *
Article 35.

Recognition and enforcement

311. The text of article 35 as considered by the
Commission was as follows:

"(I) An arbitral award, irrespective of the country
in which it was made, shall be recognized as binding
and, upon application in writing to the competent
court, shall be enforced subject to the provisions of
this article and of article 36.

"(2) The party relying on an award or applying for
its enforcement shall supply the duly authenticated
original award or a duly certified copy thereof, and
the original arbitration agreement referred to in
article 7 or a duly certified copy thereof. If the award
or agreement is not made in an official language of
this State, the party shall supply a duly certified
translation thereof into such language.*
"(3) Filing, registration or deposit of an award with
a court of the country where the award was made is
not a pre-condition for its recognition or enforcement
in this State."

"*The conditions set forth in this paragraph are intended to set
maximum standards. It would, thus, not be contrary to the
harmonization to be achieved by the Model Law if a State retained
even less onerous conditions."

Paragraph (1)

312. It was noted that the scope of application of
articles 35 and 36 was not identical to that of the 1958
New York Convention and that the classification of
awards was not the same as in that Convention.
Articles 35 and 36 covered only those awards arising
out of an international commercial arbitration in the
terms of article I, even as regards awards made in a
foreign State. It was understood that that did not mean
that the State in which the award was made must have
itself adopted the Model Law in order for those
provisions to apply to the enforcement of the award.

313. It was noted that article 35 (I) did not determine
the point of time when an award became b~nding. As
regards foreign arbitral awards, that questIOn wou~d
have to be answered, in conformity with the rule la~d
down in article 36 (I) (a) (v), by the law of the State 10

which, or under the law of which, the award was m.a~e.
As regards awards made in the State where re~ogmt~on

or enforcement is sought under article 35, the dISCUSSIOn
of that issue was subsequently held in the context of
article 31 (see above, paras. 256-258).

314. The Commission adopted the paragraph.

Paragraph (2)

315. The Commission adopted the paragraph.

Paragraph (3)

316. It was suggested that the question as to whether
an award must be filed, registered or deposited should
be left to each State. It was also suggested that it would
be inconsistent for a State to require awards to be
registered but to enforce those awards even though they
were not registered.

317. The Commission deleted the paragraph.

* * *
Article 36.

Grounds for refusing recognition or enforcement

318. The text of article 36 as considered by the
Commission was as follows:

"(I) Recognition or enforcement of an arbitral
award, irrespective of the country in which it was
made, may be refused only:

"(a) at the request of the party against whom it is
invoked, if that party furnishes to the competent
court where recognition or enforcement is sought
proof that:

"(i) the parties to the arbitration agreement
referred to in article 7 were, under the law
applicable to them, under some incapacity,
or the said agreement is not valid under the
law to which the parties have subjected it
or, failing any indication thereon, under the
law of the country where the award was
made; or

"(ii) the party against whom the award is in
voked was not given proper notice of the
appointment of the arbitrator(s) or of the
arbitral proceedings or was otherwise un
able to present his case; or

"(iii) the award deals with a dispute not contem
plated by or not falling within the terms of
the submission to arbitration, or it contains
decisions on matters beyond the scope of
the submission to arbitration, provided
that if the decisions on matters submitted
to a~bitration can be separated from those
not so submitted, that part of the award
which contains decisions on matters sub
mitted to arbitration may be recognized
and enforced; or

"(iv) the composition of the arbitral tribunal or
the arbitral procedure was not in accord
ance with the agreement of the parties or,
failing such agreement, was not in accord
ance with the law of the country where the
arbitration took place; or

"(v) the award has not yet become binding on
the parties or has been set aside or sus
pended by a court of the country in which,
or under the law of which, that award was
made; or

"(b) if the court finds that:
"(i) the subject-matter of the dispute is not

capable of settlement by arbitration under
the law of this State; or
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"(ii) the recognition or enforcement of the
award would be contrary to the public
policy of this State.

".(2) If an application for setting aside or suspen
sIOn of an award has been made to a court referred
to in paragraph (1) (a) (v) of this article, the court
whe~e reco.gnition or enforcement is sought may, if it
consIders It proper, adjourn its decision and may
also, ?~ the application of the party claiming
recogmtIOn or enforcement of the award, order the
other party to provide appropriate security."

319. The Commission rejected a proposal that article 36
should be made applicable only to international com
mercial arbitration awards made in a State other than
"thi~ State". It was felt that the general policy decision to
retam chapter VIII on recognition and enforcement
applicable to awards irrespective of where they were made
should be confirmed.

Paragraph (1)

320. The suggestion was made that article 36 should
be interpreted in the sense that an award would not be
recognized where the court found that the arbitral
tribunal had proceeded without jurisdiction or had
infringed the exclusive jurisdiction of the court before
which the recognition or enforcement was sought. It
was suggested that that matter might have become of
greater importance in light of the Commission's decision
in respect of article 1 (2) (c) that an arbitration was
international if the parties had expressly agreed that the
subject-matter of the arbitration agreement related to
more than one country.

321. The Commission adopted the proposal to modify
article 36 (1) (a) (i) to conform to the change previously
made in article 34 (2) (a) (i). The change involved
replacing the words "the parties" with the words "a
party" and the words "were, under the law applicable
to them, under some incapacity," with such words as
"lacked the capacity to conclude such an agreement".
The Commission adopted the suggestion for the purpose
of maintaining textual harmony between articles 34 and
36. However, the Commission expressed the view that
the modification did not entail any substantive dis
crepancy between article 36 (1) (a) (i) and the corres
ponding provision in the 1958 New York Convention.

322. The Commission decided, in line with its decision
on article 34 (2) (a) (ii) (above, para. 286), to replace in
subparagraph (1) (a) (ii) the words "appointment of the
arbitrator(s)" by the words "appointment of an arbi
trator" .

323. It was proposed that subparagraph (b) (ii) be
deleted since in some common law jurisdictions the
term "public policy" might be interpreted as not
covering notions of procedural justice. However, the
Commission was agreed that the subparagraph should
be retained under the same understanj:ling which the
Commission expressed in connection with article 34 (2)
(b) (ii) (see above, paras. 296-297).

324. Paragraph (1) was adopted with the modifica
tions indicated above.

Paragraph (2)

325. The Commission adopted the paragraph.

* * *

D. Discussion ofother matters

Article headings

326. The Commission decided to retain the footnote
annexed to the heading of article 1 in order to inform
the recipients of the Model Law about the understanding
of the Commission that article headings were for
reference purposes only and were not to be used for
purposes of interpretation.

Counter-claim

327. The Commission recalled a suggestion made in
the context of article 23 for adding a new provision that
any provision of the Model Law referring to the claim
would apply, mutatis mutandis, to a counter-claim (see
above, para. 201). On the basis of a proposal prepared
by the representatives of Czechoslovakia and the
United States, the Commission decided to add the fol
lowing provision to article 2 as new subparagraph (j):

"(j) where a provision of this Law, other than in
articles 25 (a) and 32 (2) (a), refers to a claim, it also
applies to a counter-claim, and where it refers to a
defence, it also applies to a defence to such counter
claim."

Burden ofprOOf

328. It was proposed to make clear in the Model Law
that each party was to have the burden of proving the
facts relied on to support his claim or defence. In
support of the proposal it was stated that, absent such
clarification, some parties might not be diligent or some
arbitral tribunals might misconceive their role as being
investigatory. The Commission decided not to include
in the Model Law a provision on that point. In support
of the decision it was stated that certain aspects of
burden of proof might be regarded to be issues of
substantive law and therefore subject to the provisions
of article 28; moreover, such a provision could unneces
sarily interfere with the general principle of article 19,
according to which it was for the parties, and sub
ordinately for the arbitral tribunal, to determine the
rules of procedure. However, it was understood that it
was a generally recognized principle that reliance of a
party on a fact in support of his claim or defence
required that party to prove the fact.

Evidence of witnesses

329. A proposal was made to provide in the Model
Law that evidence of witnesses might also be presented
in the form of written statements signed by them, since
it would be useful if the Model Law dispelled any doubt



40 Yearbook of the United Nations Commission on International Trade Law, 1985, Volume XVI

about that cost-saving, and sometimes the only available,
method of taking evidence of witnesses. The Commission
did not adopt the proposal since it was considered
better to leave a point of detail like the one proposed
under the aegis of the general principle of article 19.

Reciprocal application ofarticles 35 and 36

330. A proposal was made to include in article 35 or
in a footnote to article 35, an indication that, follo~ing
the example of the 1958 New York Convention
articles 35 and 36 might be made subject to th~
condition of reciprocity as regards the recognition and
enforcement of foreign arbitral awards. However, in
response to the proposal it was stated that the idea of
reciprocity might be appropriate in a convention but
was not desirable in a unification by way of a model
law. It was also stated that, since a reciprocity provision
would have to be a detailed one specifying what kind of
reciproc!ty was meant and it would be difficult to agree
on a u01fied approach to the question, it was better to
leave the formulation of any reciprocity provision to
each State adopting the Model Law. The Commission
after deliberation, adopted the view that, while the us~
of territorial links in international commercial arbi
tration should not be promoted, each State that wanted
t~ .subject the application of the provisions on recog
O1tlOn or enforcement offoreign awards to a requirement
of reciprocity should express the requirement in its
legislation, specifying the basis or connecting factor and
the technique used by it.

E. Consideration of the draft articles by the Drafting
Group

33 I. After consideration of the individual articles of
the draft Model Law by the Commission, they were
submitted to the Drafting Group for implementation of
the decisions taken by the Commission and revision to
ensure consistency within the text and between language
versions. In the final version, all article numbers were
maintained, with the following exceptions: article 2 (e)
was placed in a separate article, numbered as article 3,
article 14 his was incorporated into article 14 as its
paragraph (2), article 18 was renumbered as article 17,
and article 19 (3) was placed in a separate article,
numbered as article 18.

F. Adoption of the Model Law

332. The Commission, after consideration of the text
of the draft Model Law as revised by the Drafting
Group, at its 333rd meeting on 21 June 1985 decided to
adopt the UNCITRAL Model Law on International
Commercial Arbitration as it appears in Annex I to this
report.

333. The Commission invited the General Assembly
to recommend to States that they should consider the
Model Law when they enact or revise their laws to meet
the current needs of international commercial arbi
tration and to request the Secretary-General to send the
text of the Model Law, together with the travaux
preparatoires from the current session of the Com-

mission, to Governments and to arbitral institutions
and other interested bodies such as chambers of
commerce.

Chapter Ill. International payments

A. Draft Convention on International Bills ofExchange
and International Promissory Notes9

334. The United Nations Commission on International
Trade Law, at its seventeenth session in 1984, considered
the draft Convention on International Bills of Exchange
and I~ternational Promissory Notes as prepared by the
Workmg Group on International Negotiable Instru
ments and contained in document A/CN.91211. As
reg~rds its future course of action, the Commission
deCided that further work should be undertaken with a
view to improving the draft Convention and entrusted
that work to the Working Group on International
Negotiable Instruments. lo

335: The mandate of the Working Group was to
revise the draft Convention on International Bills of
Exchange and International Promissory Notes in the
light of decisions and discussion at the seventeenth
session of the Commission,l1 and also taking into
account those comments of Governments and inter
national organizations in documents A/CN.91248 and
A/CN.9/249/Add.! which were not discussed at that
session.

336. The Commission, at its current session, had
before it the report of the Working Group on the work
of its thirteenth session, held in New York from 7 to
18 January 1985 (A/CN.9/261). The Commission agreed
that, in the light of the progress made in solving the
major controversial issues, namely the concepts of
holder and protected holder, the effect of forged
endorsements and the liability of the transferor by mere
delivery or by endorsement, it was reasonable to
request the Working Group to complete the considera
tion of the major controversial issues and, to the extent
possible, the remaining issues, with a view to submitting
a draft· to the Commission in a form suitable for
consideration at its nineteenth session.

337. However, in view of the fact that the Working
Group might not have sufficient time to reformulate the
draft in such a form in one session planned for 9 to
20 December 1985, the Commission also agreed that
the Working Group might hold an additional session in
February or March 1986, or might complete its
mandate by other appropriate means.

-The Commission considered Ihis subject at its 331st meeting, on
19 June 1985.

IOReport of the United Nations Commission on International
Trade Law on the work of its seventeenth session, Official Records of
the General Assembly, Thirty-ninth Session, Supplement No. 17
(A/39/17), para. 88.

lIThe discussion and conclusions on major controversial and other
issues are set forth in the report of the United Nations Commission
on International Trade Law on the work of its seventeenth session,
Official Records of the General Assembly, Thirty-ninth Session.
Supplement No. J7(A/39/17), paras. 21-82.
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338. It was suggested that when the Commission, at
its nineteenth session, considers the draft Convention,
which would have been prepared by the Working
Group to which all member States of the Commission
were invited, as were all other States and interested
international organizations, the re-examination of issues
that had been thoroughly discussed should be dis
couraged unless there was evidently substantial ground
for such a re-examination.

B. Electronic funds transfers 12

339. The Commission, at its fifteenth session in 1982,
had before it a report of the Secretary-General which
considered several legal problems arising out of elec
tronic funds transfers (A/CN.9122l). In the light of
those legal problems, the report suggested that, as a
first step, the Commission should prepare a guide on
the legal problems arising out of electronic funds
transfers. The Guide, it was suggested, should be
oriented towards providing guidance for legislators or
lawyers preparing the rules governing particular systems
for such funds transfers.

340. The Commission accepted that recommendation
and requested the secretariat to begin the preparation
of a legal guide on electronic funds transfers in co
operation with the UNCITRAL Study Group on
International Payments.13 Several chapters of the draft
Legal Guide were submitted to the Commission at its
seventeenth session in 1984 for general observationsY
At the current session the Commission had before it a
report of the Secretary-General containing the remaining
draft chapters of the Legal Guide (A/CN.91266 and
Add. 1 and 2).

341. The Commission was of the view that the draft
Legal Guide was of particular importance because of
the existing legal vacuum in that rapidly evolving area
of activity. It was noted that there was a close link
between the draft Legal Guide and the report on legal
security of computer records (A/CN.91265) and it was
suggested that the final version of the Legal Guide
should include a chapter on the question of evidence.

342. After discussion, the Commission decided to
request the Secretary-General to send the draft Legal
Guide on electronic funds transfers to Governments
and interested international organizations for comment.
It also requested the secretariat, in co-operation with
the UNCITRAL Study Group on International Pay
ments to revise the draft in the light of the comments
receiv~d for submission to the nineteenth session of the
Commission in 1986 for consideration and possible
adoption.

12The Commission considered this subject at its 328th meeting on
18 June 1985.

13Report of the United Nations Commission on International
Trade Law on the work of its fifteenth session, Official Records of the
General Assembly, Thirty-seventh Session. Supplement No. 17
(A/37/17), para.73.

"The draft chapters are to be found in A/CN.9/250/Add.I-4.

Chapter IV. New International Economic Order:
industrial contracts15

343. The Commission had before it the reports of its
Working Group on the New International Economic
Order on the work of its sixth and seventh sessions
(A/CN.91259 and A/CN.9/262). The reports set forth
the deliberations of the Working Group on the basis of
the reports and draft chapters of the draft Legal Guide
on drawing up international contracts for construction
of industrial works· which had been prepared by the
secretariat (A/CN.9/WG.V/WP.11/Add. 4-5, A/CN.9/
WG.V/WP.13 and Add. 1-6 and A/CN.9/WG.V/WP.15
and Add. HO).

344. The Commission also had before it a note by the
secretariat entitled "Further work of the Commission in
the area of international contracts for construction of
industrial works" (A/CN.91268). The note by the
secretariat stated that, in view of the fact that the work
on the Legal Guide was reaching its concluding stages,
the secretariat had given consideration to enhancing the
value of the Legal Guide by the preparation of annexes
dealing with areas closely related to the construction of
industrial works. The note informed the Commission
that the Asian-African Legal Consultative Committee
(AALCC) had, at its session in Kathmandu, Nepal (6
13 February 1985), recommended that the Commission
should consider the preparation of an annex dealing
with legal issues related to joint ventures arising in the
context of industrial contracts. It had also recommended
that the Commission take up concession agreements
and other agreements in the field of natural resources.
Preliminary consideration had also been given by the
secretariat to the preparation of an annex dealing with
the area of tendering and procurement in relation to the
construction of industrial works. The work so far
undertaken on the Legal Guide had suggested that a
more detailed examination of the issues involved in
procurement and tendering than was possible in the
Legal Guide itself might be very va.luable. Th~ note
indicated the intention of the secretanat to subnut to a
future session of the Commission a report setting forth
proposals on how the value of the Legal Guide might
be further enhanced.

345. The Commission took note of the reports of the
Working Group on the work of the sixth and seve~th
sessions and expressed its appreciation to the Workmg
Group for the efficient manner in which the work ~ad
been conducted. The Commission requested the Workm~
Group to continue its work expeditiously and to submit
a report on the work of its eighth session to the next
session of the Commission.

346. The Commission considered the note by the
secretariat on further work of the Commission in the
area of international contracts for construction of
industrial works. The Commission took note of ~he
intention of the secretariat to submit to a future sessIOn
of the Commission a report setting forth proposals on

I~The Commission considered this subject at its 331st meeting,
on 19 June 1985.
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how the value of the legal guide might be enhanced by
the preparation of some annexes thereto. It was
observed that, in the preparation of that report, the
secretariat should take into consideration the recom
mendations made by the Asian-African Legal Con
sultative Committee which were quoted in the note by
the secretariat.

Chapter V. Liability of operators
of transport terminalsl6

347. The Commission, at its sixteenth session in 1983,
decided to include the topic of liability of operators of
transport terminals in its programme of work, and to
assign work on the preparation of uniform rules on that
subject to a working group. I? At its seventeenth session
in 1984, the Commission decided to assign that work to
its Working Group on International Contract Prac
tices. ls The Working Group commenced work on the
topic at its eighth session, held at Vienna from 3 to
13 December 1984.

348. The Commission had before it the report of the
Working Group on International Contract Practices on
the work of its eighth session (A/CN.91260). The report
set forth the deliberations and decisions of the Working
Group with respect to its method of work for carrying
out the task of preparing uniform rules on the liability
of operators of transport terminals, and with respect to
issues arising in connection with the subject.

349. The Commission expressed its satisfaction with
the work thus far accomplished, expressed its appre
ciation to the Working Group for the progress made,
and requested the Working Group to proceed with its
work expeditiously. In view of the particular importa~ce
of the secretariat study requested by the Worklllg
Group for the next session, the secretariat was requested
to prepare the documentation in sufficient time to
enable it to be considered by delegations before the
beginning of the session.

Chapter VI. Co-ordination of work

A. General co-ordination ofactivities 19

350. The Secretary of the Commission orally rep?rted
on the co-ordination activities in the field of lllter
national trade law during the preceding year. He noted

16The Commission considered this subject at its 331st meeting,
on 19 June 1985.

"Report of the United N~tions Com~ission on International
Trade Law on the work of its sixteenth seSSIOn, OfficIal Records of the
General Assembly, Thirty-eighth Session, Supplement No. I7(A/38/17),
para. 115.

18Report of the United Nations Commis.sion on. ~nternational
Trade Law on the work of its seventeenth seSSIOn, OfficIal Records of
the General Assembly, Thirty-ninth Session, Supplement No. 17
(A/39/17), para. 113.

19The Commission considered this subject at its 328th meeting,
on 18 June 1985.

that General Assembly resolution 39/82 of 13 December
1984 had reaffirmed "the mandate of the Commission,
as the core legal body within the United Nations system
in the field of international trade law, to co-ordinate
activities in this field in order to avoid duplication of
effort and to promote efficiency, consistency and
coherence in the unification and harmonization of
international trade law". He reported that the designa
tion of the Commission as the core legal body in the
field had come to be recognized by other international
organizations, both within and outside the United
Nations, who regularly turned to the Commission and
to its secretariat for leadership in the field.

351. The participation of the large number of other
international organizations in the meetings of the
Commission and its Working Groups, as reflected in
the reports of those meetings, was noted by the
Commission. It was recognized that by their partici
pation they contributed their expertise to the develop
ment of the Commission's own programme of work. It
was also recognized that their participation in the
meetings of the Commission served as an effective form
of co-ordination of their activities with those of the
Commission.

352. The Commission welcomed the continuing con
tact between the secretariat and other organizations
interested in international trade law and urged the
secretariat, within the limits of available resources, to
strengthen those relationships to the extent possible.

353. It was noted that for the nineteenth session of the
Commission the secretariat intended to present a report
on current activities of other international organizations
in the field of international trade law in general, similar
to those presented most recently in 1981 and 1983. In
addition, a report would be presented. on cu:rrent
activities of other organizations in the field of lllter
national commercial arbitration.

B. Legal value of computer records20

354. The Commission at its fifteenth session in .1~82
considered a report of the Secretary-General co~~allll~g
a discussion of certain legal problems anslllg 10

electronic funds transfers.21 In respect of the question of
the legal value of computer records, the report con
cluded: "The problem, while of particular i~portance
to international electronic funds transfers, IS one of
general concern for all aspects of international trade.
Generalized solutions would, therefore, be desirable."22
On the basis of that report the Commission requested
the secretariat to submit to some future session a report

d . 123on the legal value of computer recor s 10 genera.

355. At its seventeenth session in 1984 the Commis
sion decided to place the subject of legal problems

20The Commission considered this subject at its 328th meeting,
on 18 June 1985.

21A/CN.9/221 (and Corr. I, French only).

22Ibid., para. 81.
2J See footnote 13.
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arising out of the use of automatic data processing in
international trade on the programme of work as a
priority item.24 At its current session the Commission
had before it a report on the legal value of computer
records (A/CN.9/265).

356. As part of the preparation for the report, the
secretariat had prepared a questionnaire on the use of
computer-readable data as evidence in court proceed
ings. At the same time and in co-operation with the
secretariat of the Commission, the Customs Co-opera
tion Council prepared a questionnaire on the accepta
bility to customs authorities of a goods declaration in
computer-readable form and the subsequent use of such
a declaration in court proceedings. The information
contained in the replies had been used in the preparation
of the report.

357. The report came to the conclusion that on a
global level there were fewer problems in the use of
data stored in computers as evIdence in litigation than
might have been expected. Almost all of the countries
that replied to the questionnaire appeared to have legal
rules which were at least adequate to permit the use of
computer records as evidence and to permit the court to
make the evaluation necessary to determine the proper
weight to be given to the data or document.

358. The report noted that a more serious legal
obstacle to the use of computers and computer-to
computer telecommunications in international trade
arises out of requirements that documents be signed or
that documents be in paper-based form.

Discussion in the Commission

359. The Commission welcomed this first report
prepared by the secretariat in implementation of the
decision at its seventeenth session to place the subject of
legal problems arising out of the use of automatic data
processing in international trade on the programme of
work as a priority item. The information it contained
and the analysis of the problems would aid States in
reviewing their legal rules affecting the use of computers
and other forms of automatic data processing. The
Commission noted that the report had been prepared
by the secretariat in co-operation with other inter
national organizations which are interested in the
subject and encouraged the secretariat to continue its
collaboration with those and other organizations active
in the field. In that regard it noted that the secretariat
would submitfor the nineteenth session a further report
in respect of legal aspects of automatic data processing.

Decision

360. After deliberation, the Commission decided to
adopt the following recommendation:

The United Nations Commission on International
Trade Law,

24Report of the United Nations Commission on International
Trade Law on the work of its seventeenth session, Official Records of
the General Assembly, Thirty-ninth Session, Supplement No. 17
(A/39/ 17), para. 136.

Noting that the use of automatic data processing
(ADP) is about to become firmly established through
out the world in many phases of domestic and
international trade as well as in administrative
services,

Noting also that legal rules based upon pre-ADP
paper-based means of documenting international
trade may create an obstacle to such use of ADP in
that they lead to legal insecurity or impede the
efficient use of ADP where its use is otherwise
justified,

Noting further with appreciation the efforts of the
Council of Europe, the Customs Co-operation Council
and the United Nations Economic Commission for
Europe to overcome obstacles to the use of ADP in
international trade arising out of these legal rules,

Considering at the same time that there is no need
for a unification of the rules of evidence regarding
the use of computer records in international trade, in
view of the experience showing that substantial
differences in the rules of evidence as they apply to
the paper-based system of documentation have caused
so far no noticeable harm to the development of
international trade,

Considering also that the developments in the use
of ADP are creating a desirability in a number of
legal systems for an adaptation of existing legal rules
to these developments, having due regard, however,
to the need to encourage the employment of such
ADP means that would provide the same or greater
reliability as paper-based documentation,

1. Recommends to Governments:

(a) to review the legal rules affecting the use of
computer records as evidence in litigation in order
to eliminate unnecessary obstacles to their admis
sion to be assured that the rules are consistent
with'developments in technology, and to provide
appropriate means for a court to evaluate the
credibility of the data contained in those records;

(b) to review legal requirements that certain
trade transactions or trade related documents be in
writing, whether the written form is a condition to
the enforceability or to the validity of the trans
action or document, with a view to permitting,
where appropriate, the transaction or document to
be recorded and transmitted in computer-readable
form;

(c) to review legal requirements of a hand
written signature or other paper-based meth~d of
authentication on trade related documents With a
view to permitting, where appropriate, the use of
electronic means of authentication;

(d) to review legal requirements that documents
for submission to governments be in writing and
manually signed with a view to permitting; whe:e
appropriate, such documents to be sUb.m!tted. In

computer-readable form to those admlnlstrat~ve

services which have acquired the necessary eqmp
ment and established the necessary procedures;
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2. Recommends to international organizations ela
borating legal texts related to trade to take account
of the present Recommendation in adopting such
texts and, where appropriate, to consider modifying
existing legal texts in line with the present Recom
mendation.

C. Current activities of other organizations in the field
of transfer oftechnology25

361. The Commission, at its fourteenth session in
1981, suggested that the Secretariat should select a
particular area of international trade law for detailed
consideration as part of its regular report on current
activities of international organizations related to the
harmonization and unification of international trade
law. At its current session the Commission had before it
a report of the Secretary-General on the current
activities of international organizations within the
United Nations system relating to the legal aspects of
technology transfer (A/CN.91269). The Commission
took note of the report with appreciation.

Chapter VII. Training and assistance26

362. At its seventeenth session in 1984, the Com
mission agreed that the sponsorship of regional symposia
and seminars on international trade law in general and
the activities of the Commission in particular should be
continued and strengthened.27 It was stressed that such
symposia and seminars were of great benefit to lawyers
and businessmen in developing countries. The Com
mission approved the approach taken by the secretariat
in organizing symposia and seminars on a regional
basis in collaboration with other organizations.

363. By its resolution 39/82 of 13 December 1984 on
the report of the Commission on the work of its
seventeenth session, the General Assembly reaffirmed
the importance, in particular for the developing coun
tries, of the work of the Commission concerned with
training and assistance in the field of international trade
law and the desirability of the Commission sponsoring
sy~posia and seminars organized on a. regional ?a~is.
The General Assembly also expressed Its appreciatIOn
to those Governments, organizations and institutions
that had collaborated with the secretariat of the
Commission in organizing symposia and seminars, and
invited Governments international organizations and
institutions to assist ~he secretariat of the Commission
in financing and organizing regional seminars and
symposia.

2'The Commission considered this subject at its 328th meeting,
on 18 June 1985.

26The Commission considered this subject at its 331st meeting,
on 19 June 1985.

27Report of the United Nations Commission on International
Trade Law on the work of its seventeenth session, Official Records of
the General Assembly, Thirty-ninth Session, Supplement No. 17
(A/39/17), para. 141.

364. The Commission had before it a report of the
Secretary-General on training and assistance (A/CN.9/
270), which described the measures taken by the
secretariat to implement the decisions of the Commission
and of the General Assembly. The report noted, in
particular, the association of the secretariat with the
holding of several regional seminars. An Asian-Pacific
Regional Trade Law Seminar (Canberra, Australia,
22-27 November 1984) had been conducted by the
Attorney-General's Department of Australia, in asso
ciation with the UNCITRAL secretariat and the Asian
African Legal Consultative Committee. The Inter
national Institute for the Unification of Private Law
(UNIDROIT) and the Hague Conference on Private
International Law also participated. Some of the main
subjects emanating from the work of the Commission
were discussed. The UNCITRAL secretariat participated
in a regional seminar (Dubrovnik, Yugoslavia, 11-23
March 1985) on the international sale of goods (with
special reference to the United Nations Convention on
Contracts for the International Sale of Goods (Vienna,
1980» organized by the Inter-University Centre of
Postgraduate Studies, Dubrovnik. The Chamber of
Commerce of Bogota, the Iberoamerican Association of
Chambers of Commerce, and the UNCITRAL secre
tariat, with the support of the secretariat of the
Organization of American States, organized a regional
seminar (Bogota, Colombia, 22-23 April 1985) on the
work of UNCITRAL and international trade law.

365. The report noted that on several occasions other
than those mentioned above, the secretariat had parti
cipated in symposia and seminars which dealt with the
work of the Commission, and that the secretariat
intended to keep in touch with Governments and
organizations with a view to collaborating with them in
organizing symposia and seminars.

366. There was general agreement that the sponsor
ship of symposia and seminars on international trade
law in general, and the activities of the Commission in
particular, should be continued and strengthened. It
was noted that such symposia and seminars were of
great value to young lawyers and government officials
from developing countries. During the course of the
deliberations it was suggested that the activities on
training and assistance would benefit if funds co~ld be
assured for the organization by the secretanat of
symposia and seminars, and it was sugge.sted t.hat an
attempt should be made at ~n appropnate. t~~e to
obtain a regular budget allocatIOn for such actIvItIes. It
was also noted that on two occasions seminars on the
activities of the Commission had been organized in
connection with an annual session of the Commission
and that efforts should be made to organize such
seminars in connection with future sessions.

367. The Commission expressed its deep appreciation
to all Governments and organizations whic~ ~ad
assisted the secretariat in the financing and orgamzatlOn
of symposia and seminars. The Commission al~o
expressed its appreciation of the efforts undertaken m
this area by the secretariat, and approved the ge~e.ral
approach taken by the secretariat towards the orgamzmg
of symposia and seminars.
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368. Several statements were made concerning pro
posals for the holding of symposia and seminars in the
field of international trade law. The representative of
Cuba stated that a seminar devoted to international
trade law was planned to be held at Havana in 1987 in
collaboration with the UNCITRAL secretariat. It was
proposed to consult with the secretariat on the subjects
to be considered, and the detailed organization of the
seminar. The representative of the Regional Centre for
Commercial Arbitration, Cairo, confirmed that a
regional seminar on international commercial arbitration
would be held, in collaboration with the UNCITRAL
secretariat, in Cairo in January 1986. The representative
extended an invitation to all delegates and observers
present to attend that seminar. The representative of
Kenya stated that consideration was being given in
collaboration with the UNCITRAL secretariat, for the
holding in Nairobi of a symposium dealing with
international trade law and the activities of the Com
mission. The seminar would probably be scheduled for
1986. The representative of Australia stated that a trade
law seminar similar to the Asian Pacific Regional Trade
Law Seminar held in 1984 was planned to be held in
1988 in connection with Australia's bicentennial cele
brations.

Chapter VIII. Status of conventions28

369. The Commission considered the status of con
ventions that were the outcome of its work, that is, the
Convention on the Limitation Period in the Inter
national Sale of Goods (New York, 1974) (hereinafter
referred to as the Limitation Convention); the Protocol
amending the Convention on the Limitation Period in
the International Sale of Goods (Vienna, 1980); the
United Nations Convention on the Carriage of Goods
by Sea, 1978 (Hamburg) (hereinafter referred to as the
Hamburg Rules); and the United Nations Convention
on Contracts for the International Sale of Goods
(Vienna, 1980) (hereinafter referred to as the Vienna
Sales Convention). The Commission had before it a
note by the secretariat on the status of those Con
ventions, which set forth the status of signatures,
ratifications and accessions to them (A/CN.91271).

370. Several delegations reported on the ~~ogr.ess
being made within their countries towards ratIf1c~tlO~
of the Vienna Sales Convention, indicating the hkeh
hood that in the near future sufficient ratifications
would be obtained to bring the Convention into force.
Noting that promising trend, the Sec~etary of the
Commission indicated that he had been mformed that
many States which were parties to the. Convention
relating to a Uniform Law on the International Sale of
Goods (the Hague, 1964) (hereinafter referred to as. the
1964 Hague Convention) were awaiting the entry mto
force of the Vienna Sales Convention, so that concerted
action could be taken by parties to the 1964 Hague
Convention to denounce that Convention and become
parties to the Vienna Sales Convention.

28The Commission considered this subject at its 328th meeting,

on 18 June 1985.

Chapter IX. Relevant General Assembly resolutions,
future work and other business29

A. General Assembly resolution on the work of the
Commission

371. The Commission took note with appreciation of
General Assembly resolution 39/82 of 13 December
1984, on the report of the Commission on the work of
its seventeenth session.

B. Date and place of the nineteenth session of the
Commission

372. It was decided that the Commission would hold
its nineteenth session for four weeks from 16 June to
11 July 1986 in New York. It was noted that the main
agenda item of the nineteenth session would be consi
deration of the draft Convention on International Bills
of Exchange and International Promissory Notes, and
views were expressed that the Commission should make
every effort to complete its work on the draft Con
vention at that session.

C. Sessions of the Working Groups

373. It was decided that the Working Group on
International Negotiable Instruments would hold its
fourteenth session from 9 to 20 December 1985 at
Vienna and, if an additional session was necessary to
put the draft Convention on International Bills of
Exchange and International Promissory Notes in a
suitable form for consideration by the Commission at
its nineteenth session, the fifteenth session would be
held in February or March 1986 in New York.

374. It was decided that the Working Group on
International Contract Practices would hold its ninth
session from 6 to 17 January 1986 in New York.

375. It was decided that the Working Group on the
New International Economic Order would hold its
eighth session from 17 to 27 March 1986 at Vienna.

D. Dissemination of decisions concerning UNCITRAL
legal texts and uniform interpretation of such texts

376. At the sixteenth and seventeenth sessions of the
Commission suggestions were made that means should
be explored ;0 disseminate judicial and arbitral decisions
concerning legal texts emanating from the work of the
Commission.30 At the session of the Sixth Committee
held during the thirty-ninth session of the Gene~al
Assembly, a request was also made that the secretanat

2'The Commission considered this subject at its 328th and 331st
meetings, on 18 and 19 June 1985.

30Report of the United Nations Commission on International
Trade Law on the work of its sixteenth session, Official Records of the
General Assembly, Thirty-eighth Session, Supplement No. 17 (A/38~17),
para. 137; Report of the United Nations Com~ission on InternatIOnal
Trade Law on the work of its seventeenth seSSIOn, Offlcwl Records of
Ihe General Assembly, Thirty-ninth Session, Supplement No. 17

(A/39/17), para. 155.
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submit a paper on that subject to the eighteenth session
of the Commission. 31

377. The Commission had before it a note by the
secretariat (A/CN.9/267) which discussed possible
mechanisms for the collection and dissemination of
decisions relating to legal texts emanating from the
work of the Commission, and various measures to
promote the uniform interpretation of such texts. The
report noted that it might be premature at the present
time for the Commission to formulate concrete mecha
nisms and measures, and suggested that the Commission
might wish to consider doing so after the entry into
force of the United Nations Convention on Contracts
for the International Sale of Goods (Vienna, 1980). The
Commission decided to defer consideration of the
matter to an appropriate future session.

378. In connection with this item, the Secretary of the
Commission noted that pursuant to an authorization
previously given by the Commission to the UNCITRAL
secretariat,32 the secretariat was in the process of

31Summary record of the fourth meeting (A/C.6/39/SR.4), para.
28.

J2Report of the United Nations Commission on International
Trade Law on the work of its fifteenth session, Official Records of the
General Assembly, Thirty-seventh Session, Supplement No. 17
(A/37/17), paras. 142, 143.

preparing a book on the work of the Commission,
including a discussion of the history, mandate, methods
of work, and work programme of the Commission, as
well as a discussion of the topics worked on by the
Commission. The book would reproduce all legal texts
adopted by the Commission and would contain a
comprehensive list of all UNCITRAL documents.

ANNEX I

UNCITRAL Model Law on International
Commercial Arbitration

[Annex reproduced in part three, I, of this Yearbook.)

ANNEX 11

List of documents of the session

[Annex not reproduced; see check-list of UNCITRAL
documents in part three, IV, A, of this Yearbook.)

B. United Nations Conference on Trade and Development (UNCTAD): extract from the report of the Trade
and Development Board (thirty-first session) (TD/B/I077)Q

"B. Progressive development of the law of inter
national trade: eighteenth annual report of the United
Nations Commission on International Trade Law
(agenda item 8 (b))

"918. At the 677th meeting, on 25 September
1985 the President drew attention to the eighteenth
anndal report of the United Nations Commission on
International Trade Law (UNCITRAL) (A/40/17),
which had been circulated under cover of document
TD/B/10n.

"919. The representative of the USSR, noting
that UNCITRAL successfully coped with its ta.sk,
said that his delegation supported the draft resolutIOn

aOfficial Records of the Trade and Development Board, Thirty
first Session, Supplement No. lA (TD/B/I077).

proposed by UNCITRAL in its annual report for
eventual adoption by the General Assembly concern
ing the draft Model Law on international commercial
arbitration. He felt that major attention should be
given to the provision contained therein, accordin~ to
which each State had the right, in case of its adoptIOn
of national legislation based on the Model Law, t?at
its provisions concerning recognition and. exec.utlOn
of foreign decisions should be based on reciprocity.

"Action by the Board

"920 At the same meeting the Board took note
of the ~eport of the United N~tion~ Commission .on
International Trade Law on Its eighteenth sessIOn
(A/40/17) and of the comments made thereon."

C. General Assembly: report of the Sixth Committee (A/40/935)*

1. On the recommendation of the General Committee,
the General Assembly decided at its 3rd plenary
meeting, on 20 September 198~, to in~lude" in the
agenda of its fortieth session the Item entitled Report

'27 November 1985, Official Records of the General Assembly,
Fortieth Session, annexes, agenda item 135.

of the United Nations Commission on International
Trade Law on the work of its eighteenth session" and
to allocate it to the Sixth Committee.

2. In connection with this item, the ~ixth Co.mmittee
had before it the report in questIOn,. WhICh .was
introduced by the Chairman of the Umted NatIOns
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Commission on International Trade Law at the 3rd
meeting of the Committee, on 20 September. 1 In addi
tion to that report, the Committee had before it a note
by the Secretary~General (A/C.6/40/L.5) relating to
the consideration of the report by the Trade and
Development Board of the United Nations Conference
on Trade and Development.

3. The Sixth Committee considered the item at its 3rd
to 5th meetings, from 2 to 7 October and at its 37th and
38th meetings, on 13 and 14 November 1985. The
summary records of those meetings (A/C.6/40/SR.3-5,
37 and 38) contain the views of representatives who
spoke during the consideration of the item.

4. At the 37th meeting, on 13 November, the repre
sentative of Austria introduced a draft resolution
(A/C.6/40/L.6) sponsored by Argentina, Australia,
Austria, Belgium, Brazil, Canada, Cyprus, Egypt, Fin
land, France, Germany, Federal Republic of, Greece,
Hungary, Italy, Jamaica, Japan, Kenya, the Libyan
Arab Jamahiriya, the Netherlands, Nigeria, the Philip-

lOfficial Records of the General Assembly, Fortieth Session,
Supplement No. 17 (A/40/17). The report was submitted pursuant to
a decision by the Sixth Committee at its 1096th meeting, on
13 December 1968 (see Official Records of the General Assembly,
Twenty-third Session, annexes, agenda item 88, A17408, para. 3)
(Yearbook . .. 1968-1970, part two, I,B,2).

pines, Romania, Senegal, Singapore, Spain, Sweden,
Turkey, and Yugoslavia, later joined by Czechoslo
vakia, Guyana and Morocco as well as a draft
resolution (A/C.6/40/L.7) sponsored by Argentina,
Australia, Austria, Brazil, Canada, Cyprus, Egypt,
Finland, France, Germany, Federal Republic of,
Greece, Hungary, Italy, Jamaica, Japan, Kenya, the
Netherlands, Nigeria, the Philippines, Senegal, Singa
pore, Spain, Sweden, and the United States of America,
later joined by Czechoslovakia and Guyana.

5. At its 38th meeting, the Committee adopted by
consensus draft resolution A/C.6/40/L.6 (see para. 6,
draft resolution I) and draft resolution A/C.6/40/L.7
(see para. 6, draft resolution 11).

Recommendations of the Sixth Committee

6. The Sixth Committee recommends to the General
Assembly the adoption of the following draft resolu
tions:

[Texts not reproduced in this section. Draft resolution I
and draft resolution II were adopted, with editorial
changes, as General Assembly resolutions 40/71 and
40/72. See section D, below.]

D. General Assembly resolutions 40/71 and 40/72 of 11 December 1985

40/71. REPORT OF THE UNITED NATIONS
COMMISSION ON INTERNATIONAL TRADE

LAW

The General Assembly,

Having considered the report of the United Nations
Commission on International Trade Law on the work
of its eighteenth session,l

Recalling that the object of the Commission is the
promotion of the progressive harmonization and unifi
cation of international trade law,

Recalling, in this regard, its resolution 2205 (XXI) of
17 December 1966, as well as all its other resolutions
relating to the work of the Commission,

Recalling also its resolutions 3201 (S-VI) and 3202
(S-VI) of 1 May 1974, 3281 (XXIX) of 12 December
1974 and 3362 (S-VIII) of 16 September 1975,

Reaffirming its conviction that the progressive
harmonization and unification of international trade
law, in reducing or removing legal obstacles to the flow
of international trade, especially those affecting the
developing countries, would significantly contribute to
universal economic co-operation among all States on a
basis of equality, equity and common interest and to
the elimination of discrimination in international trade
and, thereby, to the well-being of all peoples,

IOfficial Records of the General Assembly, Fortieth Session,
Supplement No. 17 (A/401 17).

Having regard for the need to take into account the
different social and legal systems in harmonizing and
unifying international trade law,

Stressing the value of participation by States at all
levels of economic development, including developing
countries, in the process of harmonizing and unifying
international trade law,

1. Takes note with appreciation of the report of the
United Nations Commission on International Trade
Law on the work of its eighteenth session;

2. Commends the Commission for the progress
made in its work and for having reached decisions by
consensus;

3. Calls upon the Commission to continue to take
account of the relevant provisions of the resolutions
concerning the new international economic order, as
adopted by the General Assembly at its sixth and
seventh special sessions, and reaffirms the importance,
in particular for developing countries, of the work
carried out by the Working Group on the New
International Economic Order on a legal guide on the
drawing up of international contracts for construction
of industrial works;

4. Notes with particular satisfaction the completion
and adoption by the Commission of the Model Law on
International Commercial Arbitration;2

2Ibid.. annex I.
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INTRODUCTION

1. The United Nations Commission on International
Trade Law, at its fourteenth session, decided to entrust
its Working Group on International Contract Practices
with the task of preparing a draft model law on
international commercial arbitration. 1 The Working
Group commenced its work, at its third session, by
discussing a series of questions designed to establish the
basic features of a draft model law. 2 At its fourth
session,3 it considered draft articles prepared by the
secretariat and reviewed, at its fifth and sixth sessions,
redrafted and revised articles of a model law. 4 The
Working Group, at its seventh session, considered a
composite draft text and, after a drafting group had
established corresponding language versions in the six
languages of the Commission, adopted the draft text of
a model law as annexed to its report. 5

2. The Commission, at its seventeenth session, re
quested the Secretary-General to transmit this draft text
of a model law on international commercial arbitration
to all Governments and interested international organi
zations for their comments and requested the secretariat
to prepare for the eighteenth session of the Commission

IReport of the United Nations Commission on International Trade
Law on the work of its fourteenth session, Official Records of the
General Assembly, Thirty-sixth Session, Supplement No. 17 (A/36/17).
para. 70.

2See report of the Working Group on International Contract
Practices on the work of its third session (A/CN.9/216).

3See report of the Working Group on International Contract
Practices on the work of its fourth session (A/CN.9/232).

4See reports of the Working Group on International Contract
Practices on the work of its fifth and sixth sessions (A/CN.9/233 and
AlCN.9/245).

'See report of the Working Group on International Contract
Practices on the work of its seventh session (A/cCN.9/246).

an analytical compilation of the comments received.6

The present report is submitted pursuant to that
request.

3. As at 31 January 1985,7 the secretariat had received
replies from the following States and international
organizations:

States: Argentina, Austria, Burkina Faso,8 Chile,8
Cyprus, Czechoslovakia, Finland, German Demo
cratic Republic, Germany, Federal Republic of,
India, Italy, Japan, Mexico, Norway, Poland, Qatar,
Republic of Korea, Sweden, Union of Soviet Socialist
Republics,9 United States of America and Venezuela;

International organizations:10 Commission of the
European Communities (CEC), International Bar
Association (IBA),11 International Law Association

6Report of the United Nations Commission on International Trade
Law on the work of its seventeenth session, Official Records of the
General Assembly, Thirty-ninth Session. Supplement No. 17 (A/39/17),
para. 101.

7Any comments received after that date will be presented, in
summary form, in a separate document (A/CN.9/263/Add.l).

8Burkina Faso, Chile and UNIDO indicated that they had no
specific comments to make.

'The Government of the Union of Soviet Socialist Republics
transmitted comments by Soviet experts. For ease of reference, these
will be hereinafter referred to as the comments by the Soviet Union.

10It may be noted that ICCA devoted its Interim Meeting
(Lausanne, 9-12 May 1984) exclusively to the discussion of the draft
text of the Model Law; the reports presented to the Interim Meeting
and the report on the proceedings are contained in Pieter Sanders,
ed., UNCITRAL's Project for a Model Law on International Com
mercial Arbitration. International Council for Commercial Arbitra
tion, Congress series no. 2, (Devellter, Kluwer 1984).

11 The IBA Section on Business Law, Committee D on Procedures
for Settling Disputes, points out that its membership comes from
many different countries and it is not possible to formulate a
consensus view of the IBA on the Model Law, except that it is clear
that the overwhelming majority of its members welcomes the aims of
the project and wishes it every success.
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6. In many comments reference is made to the following
two international Conventions, which in this compila
tion are referred to as indicated:

(ILA),12 Secretariat ofthe United Nations Conference
on Trade and Development (UNCTAD) and United
Nations Industrial Development Organization
(UNIDO).8 (In the text below the acronyms are
used.)

5. Comments which concern only the drafting or
linguistic style of one of the language versions of the
Model Law are not reflected in this report. Such
comments will be presented to a drafting group which
will be convened concurrently with the session of the
Commission.

4. The analytical compilation is structured in the
following way: The first part contains general com
ments, the second part contains specific comments on
individual articles and the third part contains comments
on some additional points to be considered by the
Commission. Any comments which concern the chapter
as a whole or article as a whole are presented under the
heading "Chapter as a whole" or "Article as a whole".
Where a comment refers to a session of the Working
Group on International Contract Practices (hereinafter
referred to as the Working Group), the compilation
indicates the symbol of the respective report. 13

(a) The Model Law is a notable achievement in the
technique of unification of rules on international
commercial arbitration (Argentina). It constitutes a
sound basis for achieving improved harmonization of
international arbitral procedures (Sweden).

(b) There is support for the idea of attaining
unification through adoption of a Model Law (Finland,
Japan, Norway, Poland, United States), since, as
experience shows, a convention would probably not be
easily accepted by a great number of States unless it
provided for a possibility of important reservations,
which would result in diminishing its value as a uniform
instrument (Finland). The Model Law is considered to
be an appropriate means to promote international
commercial arbitration as an instrument for the settling
of disputes preferred in international economic relations
(German Democratic Republic, suggesting, at the same
time, that the Model Law be oriented more directly to
the possibility of agreeing to submit cases to the
existing permanent arbitral tribunals and to apply their
rules of procedure).

(c) The Model Law reflects a realistic approach to
the present divergencies among municipal laws and
various conventions on arbitration in force (Poland).

(d) The goal of harmonization should be particu
larly aided by the Model Law, as lex specialis, which
would prevail over any other municipal law on arbitra
tion (United States).

Form of the Model Law

vations on the value of the Model Law express support
for it (Argentina, Finland, German Democratic
Republic, Germany, Federal Republic of, Italy, Japan,
Norway, Poland, Qatar, Republic of Korea, Sweden,
Soviet Union, United States, Venezuela). The observa
tions of these States and the reasons given for their
general approval of the draft text may be summarized
as follows:

1958 New York
Convention

Convention on the Recognition and
Enforcement of Foreign Arbitral
Awards, New York, 10 June 1958.
(United Nations, Treaty Series,
vol. 330, p. 38 No. 4739 (1959);
UNCITRAL Register of Texts of
Conventions and Other Instruments
Concerning International Trade Law,
vol. 11, chap. I)

Analytical compilation of comments

A. General comments on the draft text

1. Appreciation for the work done by the Working
Group is expressly stated by the Federal Republic of
Germany, Italy, Poland, Venezuela and the United
States. All those respondents who make general obser-

Usefulness of the Model Law

(a) The Model Law will be of use to many countries
(Sweden); it will be of value not only in countries which
would benefit from modernization, but also in countries
which may be adopting arbitration laws for the first
time (United States).

(b) The Model Law is an appropriate means to give
assistance in the codification of international commer
cial arbitration, particularly to those States which do
not yet have relevant legal regulations (German Demo
cratic Republic, Germany, Federal Republic of); the
Model Law will doubtless be of use to a considerable
number of industrialized countries whose legislation is
antiquated in this area and has been made obsolete by
the practices of modern international commercial arbi
tration (Federal Republic of Germany).

(c) The Model Law corresponds to the aspirations
of the international community and will serve the
purpose which had been a guide during the elaboration
of the text, namely that the States, in particular
developing ones, be able to incorporate it in their legal
systems (Venezuela).

1961 Geneva
Convention

European Convention on Inter
national Commercial Arbitration,
Geneva, 21 April 1961. (United
Nations, Treaty Series, vol. 484,
p. 364 No. 7041 (1963-1964);
UNCITRAL Register ofTexts of
Conventions and Other Instruments
Concerning International Trade Law,
vol. 11, chap. I)

'2ILA considered that in view of the participation of its representa
tive in the Working Group sessions elaborating the text, it was not
necessary to submit any additional comments.

13The symbols of the reports of the relevant sessions of the
Working Group are set forth in footnotes 2-5, above.
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Acceptability of substance

(a) The Model Law seems to embody an acceptable
regulation of international commercial arbitration
(Norway). The present text is in principle acceptable
(Republic of Korea). The Model Law, as regards its
technique, systematics and content, is considered to be
a valuable result of the deliberations of the Working
Group (Italy).

(b) Considering that the Model Law is in accord
with the 1958 New York Convention and the
UNCITRAL Arbitration Rules, it is basically acceptable
(Japan).

(c) The Model Law is based on the principle of
adequate balance of interests of the parties in all aspects
of arbitral procedure (Argentina).

(d) The Model Law is in accordance with modern
trends in international commercial arbitration; the
policy that most of the provisions be non-mandatory
and the principle that court intervention should be
avoided as far as possible deserve full support (Finland).

(e) While a degree of compromise is inevitable in a
multinational effort, the draft text adopted by the
Working Group is considered to be generally reflective
of modern arbitration practice and one which should
serve to streamline and make more certain the arbitral
resolution of international commercial disputes (United
States).

Acceptability of underlying principles

(a) The leading underlying principles of the Model
Law (i.e. party autonomy, equality, completeness,
compatibility of the model law with the 1958 New York
Convention, lex specialis rule) are a good foundation
for international regulation (Poland).

(b) Among the advantages of the Model Law is the
use of concepts and forms derived from international
legislation which has already been adopted and generally
accepted, such as the UNCITRAL Arbitration Rules
and the United Nations Convention on Contracts for
the International Sale of Goods (Qatar).

(c) All main essentials of the principles of inter
national arbitral procedure propounded by the Model
Law are acceptable; it is especially important that the
Model Law provides great scope for party autonomy in
arbitral proceedings and that it limits control by the
courts to a level which appears appropriate for meeting
the requirements of speed and security in the pro
ceedings (Sweden).

(d) While certain key policy issues still remain to be
resolved by the Commission, the Model Law is generally
approved since it provides a comprehensive procedural
framework for the arbitral resolution of disputes arising
from a broad range of international commercial trans
actions. It provides for party autonomy in fashioning
the arbitration process, reflects principles of fairness
and equality of treatment of the parties, includes basic
provisions for the functioning of arbitration proceedings
where parties have not made necessary provisions, and
is faithful to the precepts of the 1958 New York
Convention and in general harmony with the

UNCITRAL Arbitration Rules. In international arbi
tration involving parties of differing nationalities or
from different countries with differing legal systems, it
is particularly important that parties have freedom to
agree to arbitral procedures that best suit their specific
needs. The Model Law provides such freedom through
consistent application of the principle of party autonomy
in fashioning the arbitration process to be used in
particular cases. The Model Law also strikes a proper
balance in the relationship between arbitration and the
courts. The role of the courts in general is one of
assistance supportive of the arbitral process and not
one of interference with it. Basic considerations of
procedural due process, indispensable to any system of
justice, are generally well protected by the Model Law.
The right of each party to be informed of all claims,
evidence and arguments presented against it and to
receive an adequate opportunity to present its case are
safeguarded (United States).

2. The Soviet Union expresses the view that the draft
text of a model law on international commercial
arbitration is a good basis for the forthcoming discus
sion on this matter at the eighteenth session of the
Commission. Considering that the content of the draft
text will in fact be discussed by the Commission for the
first time, it would seem expedient first of all to discuss
and determine at the session the principled approach to
those problems which are important also for the
formulation of specific rules, including problems per
taining to interference of a court with arbitration
proceedings, territorial criteria of application of the text
to be adopted, and its legal form (model law or
convention).

B. Specific comments on individual articles

CHAPTER I. GENERAL PROVISIONS

Article 1.
Scope ofapplication

Territorial scope of application 14

1. Finland and Norway support the prevailing view
expressed in the Working Group that the place of
arbitration should be the exclusive determining factor
for the applicability of the Model Law. ls Finland
considers that this approach best corresponds to the
practice of most countries. Norway observes that this
view is reflected in article 36 (I) (a){iv), where "the law
of the country where the arbitration took place" is
referred to. This scope, which should be expressed in a
separate paragraph or article of the Model Law, would
apply to the bulk of the provisions of the Model Law,

I·Other comments concerning the territorial scope of application of
the Model Law or of particular provisions are reflected, in particular,
in paras. 2-4 of the compilation of comments on article 34, and also
in paras. 2, 5 and 6 of the compilation of comments on article 6,
para. 11 of the compilation of comments on article 13, paras. 1 and 3
of the compilation of comments on article 27, and paras. 2-8 of the
compilation of comments on chapter VIII of the Model Law
("Recognition and enforcement of awards").

15A/CN.91246, para. 167.
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in particular to those in chapters III to VII, while some
of the provisions of the Model Law are intended to
have a broader, in fact global, scope of application (e.g.
articles 8, 9, 35 and 36 and, by implication, also articles
1, 2, 4 and 7). Norway emphasizes, however, that the
issue of the territorial scope of application of the Model
Law needs a further, careful examination which should
take into account all the different aspects and related
questions.

2. The German Democratic Republic notes that the
model law does not give a conclusive answer as to the
possibility of the choice of procedural law. It is thought
that the Model Law, in conformity with the territorial
principle, should not have an escape clause pursuant to
which the parties may preclude the law on arbitration
existing in the respective territory of the country in
favour of the law of another State.

Model law as "lex specialis"

3. The United States suggests expressing in the text
the principle of lex specialis. This would also help to
make clear that there are special aspects of arbitration
which are not regulated in the Model Law. Such aspects
include, inter alia, definitions of arbitrability, the
capacity of parties to conclude an arbitration agree
ment, concepts of sovereign immunity, consolidation of
arbitration proceedings, the enforcement of interim
measures of protection granted by arbitrators, and the
manner in which arbitration awards are enforced.
Suitable wording in article I (I) to the effect that the
Model Law is not a self-contained and self-sufficient
system should also serve to clarify the parameters of
article 5 dealing with the scope of court intervention.

Model law yields to treaty law

4. The Soviet Union suggests making the wording of
paragraph (I) more precise by using, instead of the
language "subject to any multilateral or bilateral
agreement which has effect in this State" (Le. in the
State that has adopted the model law), the following
language: "subject to any international multilateral or
bilateral treaty to which this State is a party".

5. In the view of CEC it would be desirable to provide
a commentary on paragraph (1) of this article, in
particular on the phrase "subject to any multilateral or
bilateral agreement which has effect in this State". It
appears very important that there be an indication that
the adoption of the Model Law by a State that would
be a party to the future Convention of Lome would not
modify the provisions on arbitration to be contained in
that Convention.

Substantive scope of application: "international commer-
cial arbitration"

6. Norway expresses its assumption that a State in
adopting the Model Law is not prevented from extending
its scope to cover, in addition to international commercial
arbitration, national and non-commercial arbitration.
On the basis of this assumption Norway accepts the
limitation of the scope of application of the model law
to international commercial arbitration.

7. Sweden questions the approach of the Model Law
to confine itself to international commercial arbitration.
It observes that States, like Sweden, already having well
functioning arbitration legislation may hesitate to
introduce additional legislation based on the Model
Law. Noting the possible view that these States would
be free to adopt legislation based on the Model Law
applicable also to purely national and non-commercial
arbitrations, Sweden points out a risk that such States
may choose not to make the Model Law the basis for
amendments of their internal legislation or may do so
only partly. In such case the striving for harmonization
would be negatively affected.

8. Argentina remarks that the wording "this Law
applies to international commercial arbitration" should
be understood as a criterion which is sufficiently
flexible and adequate to the commercial nature of
international arbitration.

9. The Soviet Union, noting that under paragraph (2)
the Model Law may apply to arbitrations between
parties having their places of business in the same State,
observes that paragraph (2) might be interpreted as
enabling the parties to submit their dispute to arbitra
tion even if under the law of the State where the parties
have their places of business the dispute is within the
exclusive competence of a judicial, administrative or
other authority. Such interpretation would mean, in
effect, that the parties could circumvent the rules on
arbitrability of disputes. Accordingly, it is proposed to
provide in article 1 that the Model Law does not affect
the legislation of that State which may declare certain
categories of disputes to be within the exclusive
competence of a judicial or other authority. It is
remarked in this context that article 11 (1) of the 1958
New York Convention solves the question of arbi
trability in a general way and that, although a similar
consequence could obtain indirectly on the basis of
article 34 (2) (b) (i) of the Model Law, it would be
expedient to provide a clear answer to this question in
the text of article 1.

10. The United States in a general comment points
out that a proper definition of "commercial" and
"international" is particularly important since the
usefulness of the Model Law will depend on a wording
that will ensure, without undue controversy, application
of the law to business transactions which, while carried
out in a particular country, involve the interests of
international trade.

(a) "Arbitration"

11. Poland agrees with the approach that no defini
tion of the term "arbitration" be provided in the Model
Law and expresses its understanding that this indicates
that the Model Law covers ad hoc arbitrations as well
as arbitrations administered by a permanent arbitral
institution regardless of the degree of "institutionali
zation".

(b) "Commercial"

12. Mexico and UNCTAD suggest restnctIng the
scope of the term "commercial". UNCTAD notes that
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the term "commercial" could be interpreted to mean
that one could submit to arbitration matters which fall
within the competence of Governments and involve
public law issues and hence should not be submitted to
arbitration. It is observed that the statement in the text
of the footnote that the term "commercial" should be
given a wide interpretation so as to cover matters
arising from all relationships of a commercial nature
could lead a party to believe, for example, that there
could be arbitration concerning practices which may be
forbidden under the law of one of the parties. Mexico
makes specific comments on how to restrict the scope
of the Model Law. It proposes, firstly, to exclude cases
of direct foreign investments, which in Mexico are dealt
with by specific legislation. Secondly, it remarks that
the financial transactions executed by the Mexican
Government, whether directly or by way of a guar
antee, are considered to form part of the public debt
and also should not be submitted to international
arbitration. Thirdly, it is observed that in the sphere of
the international flow of capital the Mexican law
distinguishes transactions of a financial nature which
are not subject to international arbitration from trans
actions of a commercial nature. In making these
comments, Mexico remarks that it made similar com
ments to the thirteenth session of the General Assembly
of the Organization of American States in November
1983 which discussed a draft Convention having con
tents similar to the Model Law and containing a pro
vision identical to the one being commented on here.

13. While Japan does not object to the presentation of
the rule of interpretation on "commercial" in the
footnote to article 1 or to the suggestion contained in
the rule that the term be given a wide interpretation, it
is of the opinion that the term "commercial" would not
be necessary when a State incorporates the model law
in its domestic law. In such case it would suffice to
provide a clarification to the effect that the law deals
with disputes of a private nature.

14. The Federal Republic of Germany and the United
States comment on the need to make clear in the Model
Law that it applies irrespective of whether the parties
are commercial persons. The Federal Republic of
Germany, noting that such clarification was contained
in a previous draft and deleted by the Working
Group,16 proposes reinstating the clarification and
suggests the following text with a somewhat shorter list
of examples of commercial transactions than are
contained in the present text:

"An arbitration is commercial if the matter of
arbitration is in the widest sense of a commercial
nature, irrespective of whether the parties are 'com
mercial persons' (merchants) under any given national
law, e.g. any transaction for the supply or exchange
of goods, factoring, leasing, construction of works,
financing, banking, insurance, carriage of goods or
passengers ... etc."

The proposal of the United States is to add the words
"regardless of the nature or character of the parties" at
the end of the first sentence of the present text.

16A/CN.9/245, para. 163.

15. Some respondents propose additions to the rule of
interpretation on "commercial" to make it wider or
clearer. Czechoslovakia proposes to add "inspection
contracts to verify the quality or quantity of goods".
The German Democratic Republic proposes to add a
reference to typical cases related to the law of the sea in
addition to carriage of goods by sea and, with respect
to the clarity of the definition, raises the question
whether the present text indicates clearly enough that a
commercial relationship may be of a contractual or
non-contractual nature. The United States proposes the
addition of the words "or services" after the word
"goods" in the second sentence of the footnote.

16. Sweden states that the interpretation of the term
"commercial" may raise problems and that this term, if
it is to be retained at all, should be interpreted as
broadly as possible.

17. The Federal Republic of Germany, Poland, Sweden
and the United States observe that the rule of interpre
tation on "commercial" may not be understood in a
certain and uniform way, particularly in view of the fact
that it is contained in a footnote which is likely to be
given different weight and effect in the various legal
systems. For this reason, the Federal Republic of
Germany, Sweden and the United States suggest the
inclusion of the text of the footnote into the body of the
text of the Model Law. In support of this suggestion the
United States notes past difficulties stemming from the
rather narrow meaning given to the term "commercial"
in some countries and the resulting importance of
providing guidance with regard to its interpretation.

(c) "International"

Width and certainty of the test of internationality

18. India, Norway, Poland, United States and IBA
express the view that the objective should be to achieve
more clarity and certainty in delimiting the notion of
"international". The United States and IBA point out
that it is important that the parties should know from
the beginning whether an arbitration will be governed
by the Model Law or by some other regulations if the
State has such other regulations on domestic arbitra
tion. The United States and IBA suggest reconsidering
the proposal discussed at the fifth, sixth and seventh
sessions of the Working Group, according to which the
present concept should be coupled with the agreement
of the parties to define the arbitration as international. 17
The United States draws attention to the many forms in
which international commerce is conducted. One form,
for example, is when a corporation which is doing
business in another country opens an office in the
foreign country. As a business matter, it is suggested,
the transaction is international regardless of whether
the office is in the form of a branch or an entity
organized under local law. It is believed that in such a
situation contracts made by an office formed as a
corporation would come within the definition of sub
paragraph (c) because those contracts are related to

I7A/CN.9/233, para. 60; A/CN.91245, para. 166; A/CN.91246,
para. 162.
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more than one State. However, to remove any doubt or
later argument concerning this point, the United States
proposes the addition to subparagraph (c) of a new
sentence which would provide that, if the parties to an
arbitration agreement have written into their contract a
statement that it involves interests in more than one
State, they shall thereafter be precluded from denying
that it does. Parties would not need to add such a
statement to their contract to have the contract be
within subparagraph (c), but if they did include such a
statement a party could not later contend that the
contract was not "international" within the meaning of
the model law.

19. Japan states that the definition of the term
"international" is acceptable.

20. Under the assumption that there may exist a
national regulation, different from the Model Law, for
national or non-commercial arbitration, Norway
suggests that the Model Law ought not to preclude the
parties from agreeing that the arbitration will be in
accordance with such regulation even if their relation
ship is international and commercial. Furthermore, as
the criteria for defining an arbitration as international
and commercial are vague, the parties to the arbitration
agreement may wish to make provision for the choice
of law on arbitration in the arbitration agreement.
Norway therefore suggests including a new provision in
article 1 enabling the parties, subject to the territorial
scope of application of the Model Law, to stipulate
whether the Model Law or another law applies.

Parties' places ofbusiness in different States (article 1,
paragraph 2 (a))

21. Sweden states that the interpretation of the term
"international" may raise problems and that this term,
if it is to be retained at all, should be interpreted as
broadly as possible. Thus, a dispute should be con
sidered international even when it has arisen in an
operation conducted between parties having their places
of business in one State if one party is a subsidiary
company of a foreign company, and that according to
the present wording of paragraph (2) (a) and (b) such
dispute would not be considered international. It is
proposed to delete paragraph (3) and modify paragraph
(2) (a) so that, for an arbitration to be considered
international, it would suffice that the parties have their
principal places of business in different States.

Places, other than place of business, determining
international character of arbitration (article 1,
paragraph 2 (b))

22. Czechoslovakia suggests deleting the text of para
graph (2) (b) in order to avoid submitting disputes
between parties from one State to an international
arbitration.

23. The Federal Republic of Germany, noting that the
Working Group at its last session decided to include in
paragraph (2) (b) (i) the words "or pursuant to", 18

18 A/CN.91246. para. 157.

raises the question whether these words are directly
related to the possibility envisaged under article 20 (1)
that the place of arbitration, failing agreement by the
parties, is to be determined by the arbitral tribunal. If
this is so, the arbitral tribunal would have the option of
making international arbitration proceedings out of
proceedings that would otherwise have no international
connection, solely by determining the place of arbitra
tion. In the view of the Federal Republic of Germany
this is not intended to be the case; thus, the expression
"or pursuant to" should probably be interpreted to
mean that, even though the place of arbitration is not
expressly defined in the arbitration agreement, the place
of arbitration desired by the parties can still be derived
from the contents of the agreement.

24. The Federal Republic of Germany observes that
"a substantial part of the obligations of the commercial
relationship" as referred to in paragraph 2 (b) (ii) need
not be connected with the subject-matter of the dispute
or even be a subject of the arbitration agreement; the
international character of an arbitration should depend
solely on the test of the second part of paragraph 2 (b)
(ii), i.e. the connection between the subject-matter of
the dispute and a place outside the State in which the
parties have their places of business. Thus, it is
proposed to delete the first part of the sentence in
paragraph 2 (b) (ii) given the fact that other provisions
of article 1 (2) seem to guarantee that virtually any
dispute with any kind of international connection is
covered by the Model Law.

Yet other international link (article 1, paragraph 2 (c))

25. The United States is of the view that the provision
of paragraph 2 (c) is helpful in achieving a definition
that is broad and comprehensive. It is noted that this
provision speaks of "subject-matter ... related to more
than one State" and that it might be argued that this
means something related to the State itself, i.e. its
Government. The United States, suggesting that it
should be made clear that the provision also relates to
private interests in a State, recommends that it be
amended to refer to "subject-matter... related to
commercial interests in more than one State".

26. Poland is of the opinion that the wording of
paragraph (2) (c) is too general and might lead to
divergent interpretations. Consequently, it is proposed
to replace the provision by a more precise one.

Determination of place of business (article 1,
paragraph (3))

27. Cyprus suggests deleting the word "relevant" in
paragraph (3). It notes that paragraph (2) (a) defines an
arbitration as "international" if the parties to an
arbitration agreement have, at the time of the conclu
sion of that agreement, "their places of business" in
different States; therefore, if a party has more than one
place of business, the "place of business"-and not the
relevant place of business-for the purposes of
paragraph (2), is that which has the closest relationship
to the arbitration agreement.
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28. The Federal Republic of Germany suggests deleting
the word "habitual" in the second sentence of para
graph (3). In relation to its suggestion (noted in
paragraph 14, above) that the Model Law should apply
both to businessmen and non-businessmen, it further
suggests that, in principle, the place of residence should
have the same significance as the place of business. To
be precise, it would be necessary to include a reference
to the place of residence each time the place of business
is referred to in paragraph (2). However, to avoid
repetitive references there should be a general provision
equalizing both terms; it is remarked that the present
formulation of the second sentence of paragraph (3)
expressing such equality between the place of business
and the place of residence may not be appropriate since
it could be understood as referring only to the case
covered by the first sentence of paragraph (3), Le. where
a party has more than one place of business or place of
residence. The following formulation of paragraph (3)
is proposed:

"For the purpose of paragraph (2) of this article, if a
party does not have a place of business, reference is
to be made to his residence. Ifa party has more than
one place of business or residence, the relevant place
of business or residence is that which has the closest
relationship to the arbitration agreement."

29. As noted in paragraph 21, above, Sweden pro
poses the deletion of paragraph (3) in connection with
its suggestion for the modification of paragraph (2) (a).

Article 2.
Definitions and rules of interpretation

Article 2, subparagraph (a)

1. Czechoslovakia suggests that the text of this sub
paragraph should mention that the parties may refer
the dispute to a permanent arbitration institution or to
an ad hoc arbitral tribunal.

Article 2, subparagraph (b)

2. Cyprus expresses the view that the definition of
"court" is wider than it should be since it extends to
bodies or organs which are not courts or courts of
justice. It suggests a definition according to which
"court" means a body or organ which is a court
according to the law of a country.

Article 2. subparagraph (c)

3. Cyprus states that the meaning of the word
"institution" in sub-paragraph (c) is limited and that
perhaps the intention of the draftsmen was to include
any association of persons.

Article 2, subparagraph (e)

4. Czechoslovakia proposes to add the following text
at the end of the first sentence of sub-paragraph (e): "in
such a case the mailing by registered letter is sufficient".

5. The German Democratic Republic proposes to
make clear that the last-known place of business,

habitual residence or mailing address is the one last
known to the sender.

6. Norway observes that according to subparagraph (e)
a written communication would in some cases be
deemed to have been received if it has been delivered to
the addressee's last-known place of business, habitual
residence or mailing address even if the communication
has never reached the addressee. While recognizing the
need for such a provision, it is also observed that
articles 11 (3) (a), II (4) (a) and 25 create the possibility
of an arbitral award being rendered against a defendant
who has not been aware of the proceedings. On the
basis of these observations, it is suggested that the
defendant be given a right of recourse or appeal which
could be exercised in such cases, or that the defendant
be allowed to challenge the award on the merits of the
case as a defence to an action of recognition or
enforcement. In the opinion of Norway, these questions
need closer examination.

Proposed additions to article 2

7. Comments containing proposals for additional
definitions to be placed in article 2 or elsewhere, are
reflected in part C ("Comments on additional points"),
paras. I to 7.

Article 4.
Waiver of right to object

1. Cyprus states that, as this article is drafted, waiver
of the right to object is restricted to non-compliance
with a requirement under the arbitration agreement,
although it is apparent that the intention was to extend
it to failure to derogate from any provision of the law
from which a party knows or ought to know that he
may derogate.

2. India and Sweden are of the opmlOn that the
waiver rule contained in this article should not be
restricted to the non-compliance with non-mandatory
provisions of the Model Law. By way of example,
Sweden remarks that it does not appear appropriate to
allow a party who has taken part in the arbitral
proceedings without objecting to a deficiency in the
form of the arbitration agreement to raise such objec
tion later when the award is made against him.

3. Sweden, while agreeing with the view adopted by
the Working Group that it is desirable to express the
non-mandatory character in all provisions of the final
text which are intended to be non-mandatorY,19
suggests that it is hardly possible fully to determine in
the Model Law such character in respect of each rule.
In the view of Sweden there are rules of arbitral
procedure from which the parties should not be able to
derogate before the commencement or before a certain
stage of the arbitral proceedings, or should be able to
do so only under special conditions, whereas at a later
stage the derogation should be possible. As a conse
quence, Sweden proposes that, to some extent, the

19/bid., paras. 176-177.
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question whether a prOVISIOn of the Model Law is
mandatory or non-mandatory should be left to the
decision of the arbitral tribunal or a court.

4. Poland supports the restriction of the waiver rule to
the non-compliance with non-mandatory rules; however,
for reasons of easier application of this rule, it is
considered useful to provide a clearer distinction
between mandatory and non-mandatory provisions of
the Model Law.

5. Finland is of the view that it should be made clear
that the rule has effect not only during the arbitration
proceedings but also in the post-award stage, Le. in the
setting aside and recognition or enforcement pro
ceedings. Similarly, Japan expresses the view that the
effect of a waiver of the right to object (under article 4)
should extend to subsequent judicial proceedings.

6. UNCTAD is of the view that the expression
"without delay" may give rise to ambiguity or different
interpretations as to the time limit for stating an
objection.

Article 5.
Scope ofcourt intervention

1. Norway is strongly in favour of the principle that
the Model Law itself positively and exhaustively
mentions the instances in which the courts may
intervene. Furthermore, it is important to limit the
possibility of intervention by the courts to a minimum.

2. The Republic of Korea points out that the wording
of this article is too narrow in that it does not cover
those matters of international commercial arbitration
which are not governed by the Model Law. It is
proposed to broaden the scope of the article by
redrafting it as follows:

"Article 5. Co-operation of the Court

"(1) The Court shall extend co-operation for arbitral
proceedings in accordance with the provisions of this
Law.

"(2) When the arbitral tribunal is incapable to
perform an act which it deems essential to the
arbitration, the Court may extend co-operation at the
request of the tribunal, in accordance with the pro
visions of the Civil Procedure Code, mutatis mutandis."

Article 6.
Court for certain functions ofarbitration assistance

and supervision

Comments relating to the jurisdiction of the Court

1. Italy raises the question of how to determine, at
least for the cases dealt with in articles 11 (3), 11 (4) and
13 (3), the country whose courts are competent, where
the parties have not agreed on a place of arbitration. It
proposes to consider a solution like the one contained
in article 810 (2) of the Italian Code of Civil Procedure,

which provides for the competence of the court of the
place where the arbitration agreement or the contract
containing the arbitration clause has been concluded.

2. Poland supports the idea of specifying in article 6
the competence of a State court for certain functions of
arbitration assistance and supervision. It is pointed out,
however, that article 6 does not settle the competence of
State courts in matters not governed by the Model Law;
Poland lists as examples of such matters: arbitrability,
capacity of parties to conclude an arbitration agree
ment, jurisdictional immunity of foreign States, compe
tence of an arbitral tribunal to adapt contracts to
changed circumstances, fixing of fees for arbitrators or
deposits for costs. It is thought that by limiting the
scope of article 6 only to matters governed by the
Model Law, the advantage of this article is substantially
diminished.

3. Qatar considers that article 6 may be construed as
conferring an original jurisdiction of first instance to
the Court specified in this article and that it could
induce parties to select the law of a State they consider
advantageous to them by agreeing on the Court of that
State even if that State has no connection with the
subject-matter of the arbitration. To avoid this un
desirable "forum shopping", Qatar proposes the
followin~ formulation of the introductory words:

"In the event that the international legal jurisdiction
of the courts of this State is established, the court
with jurisdiction to perform the functions referred
to ... ".

4. Sweden considers that a clarification may be useful
as to whether the intention of article 6 is that a single
court in each State shall be competent or whether a
State can decide, for example, that the competent court
shall be the court of the place where either party is
domiciled. Another question in need of clarification is
whether there is a recourse against the court decision on
an application for setting aside an award under
article 34.

5. It is proposed to clarify, in respect of all court
functions mentioned in article 6 (German Democratic
Republic) or in respect of the functions under articles
11, 13 and 14 (Soviet Union), whether the place of
arbitration determines the jurisdiction of the Court
specified in article 6, or whether it is, for example, the
court in the country of the claimant or the country of
the respondent. The Soviet Union notes that, in
contrast to articles 27 (l) and 34 (I), no specific
territorial or other criterion is provided for the jurisdic
tion of the organ designated in article 6, apart from the
very general provision of article 1 on the scope of
application of the Model Law; as a result, it is thought
probable that a situation will arise where the parties
would address, for example for the purpose ofappointing
an arbitrator, the courts in different States, both of
which have adopted the Model Law, and where each of
the courts would consider itself competent to make the
appointment. Since such possibility of concurrent juris
diction would create difficulties in the functioning of
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international commercial arbitration, it is proposed by
the Soviet Union that in providing specific criteria for
the competence of the body designated to perform the
functions under articles Il, 13 and 14, regard should be
had, for example, to the case where the parties agree
that the arbitration be conducted under the Model Law
or the case where the arbitration is to be conducted in
the territory of the State which has adopted the Model
Law and the parties have not agreed to submit the
arbitration to the law of another State.

6. Czechoslovakia proposes that article 20 should
provide that the place of arbitration is decisive for the
determination of the court having the jurisdiction to
perform the functions of arbitration assistance and
supervision and to set aside the award.

Comments relating to the designation of organs entrusted
with functions ofassistance and supervision

7. Mexico observes that the Court specified in article 6
is one of the courts defined in article 2 (b), and that the
Model Law (for example in article 9) makes reference to
other courts which may be different from the Court
specified in article 6. It is suggested that this difference
be made clear in article 6.

8. Japan suggests that the determination of the Court
which is to perform the functions of arbitration
assistance and supervision should be within the discre
tion of each State. A national law may provide, for
instance, that the Court which performs such functions
shall be the Court of the place of arbitration. Further
more, the various functions enumerated in article 6 do
not necessarily have to be performed by the same Court.

9. The Soviet Union raises the question whether it is
obligatory to assign in all cases the functions of
arbitration assistance and supervision to judicial organs
to the exclusion of organs which are not part of the
judicial system of the country. It is observed that not in
all countries are such functions reserved only to judicial
organs and that, from the practical point of view, it
seems that a court is not necessarily the most appro
priate organ to appoint most efficiently an arbitrator,
as compared, for example, with a chamber of commerce
that is in a better position in this respect since the
matter relates to an international business relation.
Although in the case of the challenge of an arbitrator or
the termination of the arbitrator's mandate somewhat
different considerations may apply, it is suggested that
it would not be possible to consider the judicial
procedure to be the most appropriate one for these
purposes, taking into account particularly that arbitra
tion proceedings are based on the will of the parties.
Where a State by law assigns the functions dealt with in
articles 11, 13 and 14 to an institution other than the
State court, the State would guarantee proper per
formance of these functions. Accordingly, it is proposed
to give the States adopting the Model Law a broader
choice in assigning the functions mentioned in article 6,
by referring to "the Court or another competent organ"
rather than the Court only.

CHAPTER 11. ARBITRAnON AGREEMENT

Article 7.
Definition andform ofarbitration agreement

Article as a whole

I. As to the cases where the parties make use of a
permanent arbitral institution which administers arbi
trations in accordance with its procedural rules, the
Federal Republic of Germany suggests making clear
that these procedural rules take precedence over the
pertinent provisions of the Model Law unless a rule is
in conflict with an imperative provision of the Model
Law, in which case this imperative provision would
prevail.

2. Norway, raising the question of whether an arbitra
tion agreement is binding upon the estate in case of
bankruptcy or a similar status arising from insolvency,
presumes that it has not been the intention of the
Model Law to deal with this question and that the
answer will depend upon the legal system of the place
where the bankruptcy or similar proceedings take place.

3. Poland, approving of the provisions of article 7,
notes that the Model Law does not deal with the cases
where a contract is concluded by an exchange of
printed forms containing different arbitration clauses
(the so-called "battle of forms"). To avoid uncertainty
in these cases, Poland suggests including in the Model
Law a provision giving effect to the arbitration clauses
proposed by the parties in so far as the clauses coincide.
Normally it would follow from both clauses that any
dispute should be settled by an arbitral tribunal to the
exclusion of State courts. In such cases, it is suggested,
the questions not agreed upon by the parties should be
governed by the Model Law.

Article 7, paragraph (2)

4. The United States supports the provisions of article
7, particularly the definition that "an agreement is in
writing if it is contained in a document signed by the
parties or in an exchange of letters, telexes, telegrams or
other means of telecommunication which provide a
record of the agreement", believing that this definition
has the necessary flexibility to take into account the
wide variety of ways business in different trades is
conducted and the modern means of communication
utilized, now and in the future. The United States
interprets the phrase "other means of telecommunica
tion" to include all forms of electronic and computer
techniques that provide a written record. While it is
noted that the wording of the draft text is not identical
to the definition in the 1958 New York Convention, it is
believed that it is consistent with and expresses the
purpose of the Convention.

5. Norway, while observing that paragraph (2) of this
article suggests that an arbitration clause in a contract
contained in a document signed by only one of the
parties will not be recognized as binding, notes that
arbitration clauses are frequently found in bills of
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lading, which are usually not signed by the shipper.
Nevertheless, such clauses are generally considered
binding on the shipper and subsequent holders of the
bill of lading, although the situation is somewhat more
complicated if the bill of lading refers in general to
conditions set out in a charter-party (e.g. article 22 (2)
of the United Nations Convention on the Carriage of
Goods by Sea, 1978 (Hamburg Rules)20.) It is suggested
that some, but not all, such cases where the signature of
one of the parties should suffice will be taken care of by
the general provision of article 1 (1) of the Model Law
providing that the Model Law applies, subject to any
multilateral or bilateral agreement. Nevertheless,
Norway proposes to add the following sentence at the
end of paragraph (2):

"If a bill of lading or another document, signed by
only one of the parties, gives sufficient evidence of a
contract, an arbitration clause in the document, or a
reference in the document to another document
containing an arbitration clause, shall be considered
to be an agreement in writing."

6. Argentina is of the view that the last sentence of
paragraph (2), according to which a reference to a
document containing an arbitration clause should be
such as to make that clause part of the contract, should
contain a requirement, or at least be interpreted as
containing a requirement, that the party against whom
the arbitration clause is invoked has or ought to have
been aware of the incorporation of the clause in the
contract. The objective of this requirement or interpre
tation would be to protect the party from the applica
tion of an arbitration clause which is not usual in a
particular trade if that party could not be expected to
know the content of the document being referred to.

7. UNCTAD expresses concern that paragraph (2) of
this article, by making possible the incorporation of an
arbitration clause in a contract by reference to a
document containing the clause, could give rise to
difficulties in practice.

8. Austria considers that, in paragraph (2), there
could be a provision according to which an arbitration
clause providing for the dispute to be settled by a court
of arbitration of a commodity exchange is also valid if
the contract (letter) containing the arbitration clause
has not been rejected.

9. The Republic of Korea proposes to redraft the
second sentence of paragraph (2) as follows:

"The reference in a contract to a document containing
an arbitration clause as a part of the contract
constitutes an arbitration agreement provided that
the contract is in writing."

Article 8.
Arbitration agreement and substantive claim before court

1. Argentina approves of the principle embodied in
article 8 (2) that the court should not intervene in the
procedure or substance of the arbitration.

2°A/CONF.89/13. annex I.

2. Cyprus expresses the view that the issue before the
court, as dealt with in paragraph (1), is not "the issue of
its jurisdiction", and paragraph (2) ought to be re
phrased accordingly.

3. Czechoslovakia suggests adding at the end of
paragraph (2) a sentence stating that the arbitral
tribunal may make a decision regarding the substance
of a dispute only after the decision of the court dealing
with the issue of its jurisdiction is final.

4. Italy observes that this article presumes appearance
of the defendant before the court and that there is no
provision for the case where the defendant has not
reacted to the claim before the court. In order to avoid
compelling a party to incur expenses necessary for his
appearance (where he has to appear in a foreign
country) even in the presence of simple dilatory tactics
of the claimant, it appears appropriate that, in case of
non-appearance, the court may declare on its own
motion that it is not competent.

5. Sweden observes that under its law a court in a
matter which is the subject of an arbitration agreement
does not refer the parties to arbitration, but merely
dismisses the case. It is considered desirable to supple
ment article 8 (1) so as to take that possibility into
account as well.

6. The Soviet Union notes the following inconsistency
between articles 8 and 16 (3) of the draft text. On the
one hand, the court mentioned in article 8 (1) has the
power to determine the validity of the arbitration
agreement even if the action before that court is
brought after the arbitral proceedings have commenced
and even if the arbitral tribunal has meanwhile ruled on
its jurisdiction since article 8 (2) allows the arbitral
tribunal to continue the arbitral proceedings which
have already commenced "while the issue of its
jurisdiction is pending with the court". On the other
hand, according to article 16 (3), a ruling by the arbitral
tribunal that it has jurisdiction may be contested by any
party only in an action for setting aside. The incon
sistency arises where the arbitral tribunal has ruled on
its jurisdiction but has not yet made the award, and a
party has nevertheless brought an action before a court;
in such a case the problem is whether preference should
be given to article 8, empowering the court to decide on
the arbitral tribunal's jurisdiction, or to article 16 (3),
according to which the arbitral tribunal's ruling on its
jurisdiction could only be contested in an action for
setting aside the award. Moreover, where a party, in
spite of the existence of an arbitration agreement, has
brought an action to a court before, and not after, the
commencement of arbitral proceedings, it may be
possible to interpret, a contrario, that the party is
prevented from addressing the arbitral tribunal while
the issue of the validity of the arbitration agreement is
pending with the court since article 8 (2) refers only to
the continuation of the arbitral proceedings which
"have already commenced" before bringing the action
to the court. In view of these comments and in view of
a need to ensure effectiveness of international com
mercial arbitration, the Soviet Union pr0I;l0ses to
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replace present paragraph (2) of this article by two new
rules. One should provide that bringing an action by a
party to a court does not prevent the other party from
commencing arbitral proceedings while the issue of the
arbitral tribunal's jurisdiction is pending with the court.
The other rule should provide that if the arbitral
proceedings have already commenced, the court must
postpone the settlement of the question of the arbitral
tribunal's jurisdiction until the arbitral award is made
(reference is made to article VI (3) of the 1961 Geneva
Convention). The Soviet Union is of the view that by
adopting the above two provisions the last sentence of
article 16 (3) might be deleted as unnecessary.

7. The Republic of Korea suggests placing the text of
article 8, since it actually deals with commencement or
continuation of arbitral proceedings, and of article 9
after article 21, i.e. as articles 21 bis and 21 ter.

Article 9.
Arbitration agreement and interim measures by court

1. The United States supports the policy of this article
and the view expressed by the Working Group, namely
that the range of measures covered by article 9 was a
wide one and included, in particular, pre-award
attachments.21 The United States believes that the wide
range of interim measures permitted under this article
include not only conservation of goods but also, under
appropriate circumstances, the protection of trade
secrets and proprietary information as being an appro
priate subject-matter of interim relief available from a
court. This is especially desirable in view of the
increasingly complex nature of international commercial
transactions giving rise to arbitrable disputes, which
presently range from simple trade contracts to the most
complicated long-term agreements. It also permits
measures to conserve documents or other evidence
which may assist the arbitral tribunal in reaching a just
decision.

2. The Federal Republic of Germany notes that in the
Working Group its delegation advocated mentioning
the preservation of evidence as a primary example of an
interim measure of protection provided by a State
court. Given the fact that the majority in the Working
Group did not consider this necessary, it is requested
that a pertinent reference be included in the official
report.

3. Cyprus favours, in respect of this article and of
article 18, the use of the words "interim orders or
injunctions" instead of"interim measures of protection".

CHAPTER Ill. COMPOSITION OF
ARBITRAL TRIBUNAL

Chapter as a whole

1. Poland supports the fundamental principle of party
autonomy underlying this chapter.

21A/CN.91246, para. 26.

2. The German Democratic Republic is of the view
that the periods of time provided in articles 11 and 13
are too short and should be extended.

3. The Federal Republic of Germany proposes to
consider the appropriateness of inserting in chapter III
a provision on the choice of an individual arbitrator or,
in the case of more than one arbitrator, on the
composition of the arbitral tribunal, with a view to
guaranteeing an impartial decision.

Article 10.
Number ofarbitrators

India suggests that, failing agreement by the parties,
arbitration should be conducted by a sole arbitrator for
the sake of economy and expediency.

Article 11.
Appointment ofarbitrators

Article as a whole

1. Finland suggests adding to the provisions on the
appointment of arbitrators the following provision:

"If a party fails in his duty to appoint an arbitrator,
and the other party prefers to bring the dispute
before a court of law rather than insist on arbitra
tion, then the arbitration agreement shall be no bar
to the jurisdiction of the court over the dispute."

Finland proposes to further consider whether any other
breach of the agreement by a party, for example a
failure to pay his share of the advance to the arbitrators,
should have the same effect.

Article 11, paragraph (3)

2. Japan, noting that the parties are free to determine
the number of arbitrators (article 10 (1» and that
paragraph (3) of this article provides only for the cases
where three arbitrators or a sole arbitrator are to be
appointed, proposes to deal in a more general way with
the appointment of arbitrators when the parties fail to
appoint them.

3. Qatar notes that in the Model Law there is no
reference to the presidency of the arbitral tribunal if it
is composed of three arbitrators and that, although
article 29 provides that a presiding arbitrator may be
authorized to decide questions of procedure, this
provision is not preceded by any definition of the
president of the arbitral tribunal or any identification of
the arbitrator entrusted with this responsibility. Qatar
proposes to provide in article 11 (3) of the Model Law,
in the light of article 7 (1) of the UNCITRAL
Arbitration Rules, that the arbitral tribunal is to be
presided over by the third arbitrator chosen by the
other two arbitrators, each of whom is appointed by a
party to the dispute.

4. The Soviet Union suggests, for reasons of certainty,
replacing in paragraph (3) (a) of this article the words
"within thirty days after having been requested to do so
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by the other party" by the words "within thirty days of
receipt of such request from the other party".

Article 11, paragraph (5)

5. Regarding paragraph (5) providing that the decision
?f the Cou~t shall be final, Norway has no objection to
1t as far as 1t concerns the purely discretionary aspect of
the decision. However, the Model Law ought not to
preclude a party from challenging the decision on the
lower court's procedural handling of the case or the
lower court's interpretation and application of the law'
since a different solution would be unacceptable, a~
least to Norwegian law, the question is raised whether
the word "final" is meant to preclude even such kind of
challenge.

Article 12.
Grounds/or challenge

1. India is of the view that the grounds for challenge
as expressed in this article are too vague to allow easy
and uniform interpretation and application.

2. UNCTAD suggests that the last sentence of para
graph (1), providing for the continuous duty of dis
closure of certain circumstances, may be inconsistent
with the first sentence of paragraph (I), which rightly
states that the arbitrator shall disclose any such
c~rcumstances on being approached. The duty of
d1sclosure should not continue throughout the. pro
cee~ings. UNCTAD further suggests that in paragraph
(2) 1t seems appropriate to provide that an arbitrator
may be challenged only "if there are reasons to believe
that circumstances exist ... " since such circumstances
need to be proved.

3. The United States agrees with the grounds for
challe?ge set forth in article 12. Paragraph (2) properly
estabhshes the fundamental grounds that an arbitrator
may be challenged "if circumstances exist that give rise
to justifiable doubts as to his impartiality or inde
pendence". In addition, parties may in their contracts
agree that arbitrators must have certain professional or
trade qualifications and that they are subject to
challenge if they do not possess those qualifications. In
order to ensure that the Model Law respects this aspect
of party autonomy, the United States suggests adding
the words "or on such additional grounds as the parties
may agree" to the first sentence of article 12 (2).

Article 13.
Challenge procedure

Article 13, paragraph (1)

1. As to ~he proposal of the United States concerning
the words In paragraph (I) "subject to the provisions of
paragraph (3) of this article", see paragraph 8, below.

Article 13, paragraph (2)

2. While the Federal Republic of Germany expresses
the view that the challenged arbitrator should not be

involved in deciding on the challenge, Japan is of the
view that it is desirable to state in paragraph (2) that
the arbitral tribunal, which has the power to decide on
the challenge, includes the challenged arbitrator.
UNCTAD notes that this rule could only apply if there
were three or more arbitrators.

3. The German DemocraticRepublic proposes to add
to paragraph (2) of this article the following provision
on the challenge of a sole arbitrator: "If a sole
arbitrator is challenged, he may withdraw from his
office. Otherwise his mandate will terminate on account
of the challenge."

4. Norway is of the view that if a party does not raise
an objection in the period of time provided for in
paragraph (2), he should be precluded from raising it
not only during the arbitral proceedings but also under
articles 34 (2) (a) (iv) and 36 (1) (a) (iv) and that this
should be clearly expressed e1ther in article 13 or in
articles 34 and 36.

5. Sweden observes that under this article the
challenged arbitrator appears to have full freedom to
withdraw and that as a result of such withdrawal
perhaps at an advanced stage of the proceedings, th~
party who appointed the arbitrator may be adversely
affected by additional costs and delay. One approach to
the problem may be to let the arbitral tribunal decide
whether a question of challenge shall be decided
immediately or whether the decision on the challenge
should be left to the court before which the party may
contest the award.

6. Norway expresses the opinion that the period of
time of 15 days provided in paragraph (2) .(and also in
paragraph (3» is too short to give the parties adequate
opportunity to challenge an arbitrator. The reason is
that, in international arbitration, a communication is
often delivered to the addressee's solicitor at the place
of arbitration, and this solicitor communicates with the
addressee's solicitor at the addressee's place of business,
who communicates with the addressee. A reply from
the addressee will usually be transmitted in the same
way, and at each link some time is needed for
processing the communication. Taking into account the
usual duration of an arbitration and the provision
according to which a challenge does not prevent the
arbitral tribunal from continuing the proceedings,
Norway considers that it is not necessary to fix such a
short period of time.

Article 13, paragraph (3)

7. The Federal Republic of Germany expresses the
view that in cases where under article 6 the parties have
recourse to the State Court, such recourse is only
justified if the parties have not agreed on another
procedure which would lead to a conclusive and
binding decision, with the exception of the recourse
under article 34. Observing that under paragraphs (3)
and (4) of article lion the appointment of arbitrators,
recourse to the Court may be had only where the
parties have not agreed on another procedure that
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would lead to a conclusive and binding decision, the
Federal Republic of Germany suggests that the same
reservation be made with respect to the court inter
vention under article 13 (3). The same suggestion is
made in respect of article 14 (see para. 2 of the
compilation of comments on article 14).

8. Although paragraph (3) of article 13 contains
certain safeguards against the dilatory tactics of a
recalcitrant party, the United States is concerned that
an interlocutory court challenge during the arbitration
proceedings may serve to disrupt and unnecessarily add
to the costs of the arbitral process. At the same time it
shares the view of arbitration practitioners that the
parties should have some ability to challenge an
arbitrator and obtain a determination prior to the
rendering of an award. It is believed that the best
solution is for the parties to agree on a procedure for
challenging an arbitrator and that a court challenge
during the proceedings should be allowed only if the
parties have not agreed on a procedure for challenges.
The United States suggests replacing in paragraph (1)
the words "subject to the provisions of paragraph (3) of
this article" by the words "and the decision reached
pursuant to that procedure shall be final".

9. In view of the need to secure an impartial and
independent arbitral tribunal and in view of the faculty
to continue the arbitral proceedings pending the court
decision on the challenge, Norway considers that an
appeal against the court decision should not be pre
cluded, at least not in the case where the Court did not
agree with the challenge. As to the finality of the
decision by the Court, Norway makes the same
comment as that on article 11 (5) (see para. 5 of the
compilation of comments on article 11).

10. The Soviet Union expresses the view that
article 13 (3) admits an exceptionally wide judicial
control over arbitral proceedings and that such control
seems to be unjustified and is likely to cause con
siderable delay. The risk of delay is not diminished by
the fact. that the arbitral tribunal, including the
challenged arbitrator, has the possibility to continue the
proceedings since this is only a possibility, whereas in
practice the arbitral tribunal will most likely refrain
from continuing the proceedings until a decision is
made by the Court. The Soviet Union proposes to
discuss the expediency of deleting paragraph (3) or, at
least, limiting it considerably in its scope so that it
would apply, for example, to the rare cases where the
sole arbitrator or a majority of the arbitrators are
challenged, in which case the decision by the arbitral
tribunal on the challenge, as provided in paragraph (2),
might raise doubts. In other situations, the judicial
control concerning the impartiality and independence
of arbitrators could, without prejudice to the rights of
the parties, appropriately be performed after the
termination of the arbitral proceedings.

11. The German Democratic Republic proposes to
specify the Court which has jurisdiction under article 13
(3) by adding the words "in the country where the
arbitration takes place" between the words "the Court"

and the words "specified in article 6". The same
proposal is made in the context of article 14.

Article 14.
Failure or impossibility to act

1. Austria proposes to insert the words "Unless
otherwise agreed by the parties" in article 14 to show
that the parties are free to agree on the application of a
set of arbitration rules which provide a different
solution to the situation envisaged in this article.

2. For reasons expressed in paragraph 7 of the
compilation of comments on article 13, the Federal
Republic of Germany suggests including a reservation
in article 14 to the effect that a party would have
recourse to the Court only where the parties have not
agreed on another procedure that would lead to a
conclusive and binding decision.

3. Italy proposes to insert after the words "fails to
act" the words "with appropriate speed and efficiency".

4. As to the proposal by the German Democratic
Republic to specify the Court which has jurisdiction
under article 14, see para. 11 of the compilation of
comments on article 13.

5. As to the finality of the decision by the Court,
Norway makes the same comment as that on article 11
(5) (see para. 5 of the compilation of comments on
article 11).

6. In order to express more clearly the instances of
impossibility to act, the Republic of Korea proposes to
replace the words "if he withdraws" in the first sentence
by the words "if he dies or withdraws".

Article 14 bis

No comments are made on this article.

Article 15.
Appointment ofsubstitute arbitrator

1. Cyprus interprets the words "according to the rules
that were applicable" as referring to the procedure laid
down in paragraphs (2) and (3) of article 11 and notes
that this would be unsatisfactory because these rules
provide for the initial appointment of all the arbitrators
and not for the appointment of a substitute arbitrator.
Its view is that the substitute arbitrator must be
appointed by the same procedure by which the arbitra
tor to be replaced was appointed and that, perhaps, this
was the intention of the draftsmen. Cyprus notes that
one of the parties may not wish to perform an
agreement, reached under article 11 (2) for the initial
appointment, when it comes to the appointment of a
substitute arbitrator. It suggests that express provision
ought to be made for such cases.
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2. Norway observes that the intention of the Working
Group was to cover in article 15 all cases in which the
need for the appointment of a substitute arbitrator may
arise,22 and that this intention allows the wording of
this article to be simplified by deleting the words
"under article 13 or 14 or because of his withdrawal
from office for any other reason or because of the
revocation of his mandate by agreement of the parties
or in any other case of termination of his mandate".

3. Sweden, pointing out its understanding that
according to article 14 an arbitrator may withdraw of
his own accord without special cause, notes that
according to article 15 a substitute arbitrator shall be
appointed in the same way as was the arbitrator being
replaced. It is observed that, as a consequence, a party
may, in consultation with the arbitrator appointed by
that party, replace him by another arbitrator; this may
enable a party to prolong the proceedings and to
replace the arbitrator by one whose views are expected
to be more favourable to the party. Sweden therefore
suggests that a substitute arbitrator be appointed by an
impartial body such as a court; one could also envisage
a clause in article 14 which would provide that an
arbitrator who withdraws without cause shall be liable
to pay the additional costs incurred.

CHAPTER IV. JURISDICTION OF
ARBITRAL TRIBUNAL

Article 16.
Competence to rule on own jurisdiction

Article 16, paragraph (1)

1. Cyprus, noting that under its law an arbitration
clause which forms part of a contract which is void is
itself void, supports the provision in article 16 that a
decision by the arbitral tribunal that the contract is null
and void shall not entail ipso iure the invalidity of the
arbitration clause. However, it is suggested that pro
vision ought to be made for the matter to be decided by
the court.

2. India suggests adding at the end of the first
sentence of paragraph (1) of this article the words", or
the identity of any party to the arbitration agreement".
This amendment is suggested to cover the problem of
accountability of shipowners in the context of open
registry shipping.

Article 16, paragraph (2)

3. The Soviet Union is of the view that the intention
of the arbitral tribunal to exceed the scope of its
authority would normally only be clear once there is an
award covering that matter and that the point of time
for raising a plea that the arbitral tribunal is exceeding
the scope of its authority should be defined with more
precision. The provision would be more precise if the
plea had to be raised by a party promptly, as soon as

22Ibid., para. 48.

the matter which is beyond the scope of the arbitral
tribunal's authority is raised during the arbitral pro
ceedings (as provided, for example, in article V (1) of the
1961 Geneva Convention).

4. In the view of Sweden, the meaning of the
provision on the point of time for raising a plea that
arbitrators are exceeding their authority is not entirely
clear. The question of the arbitral tribunal's authority
may have been discussed during the arbitral proceedings
and at that time the arbitral tribunal may have
indicated its intention to rule on the controversial issue.
However, the arbitral tribunal can hardly be considered
bound by such indication. Normally, it is only when the
award is made that a party knows with certainty that
the scope of the arbitral tribunal's authority has been
exceeded. Therefore, the party should be able to raise
the plea during the period of time for the application
for setting aside the award.

5. Norway expresses the view that a party who fails to
raise the plea regarding jurisdiction as required under
article 16 (2) should not be allowed to raise this plea in
proceedings for setting aside or enforcement. Observing
that this view was also expressed in the Working
Group,23 Norway suggests that this should be explicitly
provided either in article 16 or in articles 34 and 36.

6. Cyprus proposes the following modification of the
first sentence of paragraph (2): "A plea that the
tribunal does not have jurisdiction shall be raised not
later than the statement of defence; such plea may be
raised in the statement of defence."

Article 16, paragraph (3)

7. Austria, India, Norway, Poland and IBA object to
the rule contained in the last sentence of paragraph (3)
and express the view that a ruling by the arbitral
tribunal that it has jurisdiction should be open to
immediate court review.

(a) Austria notes that under the present text the
parties are, in fact, forced to continue the proceedings,
which sometimes causes considerable cost and loss of
time before the parties are able to apply for setting
aside the award on the ground of lack of jurisdiction of
the arbitral tribunal. Therefore, Austria expresses the
view that the arbitral tribunal should have the possi
bility to rule on its jurisdiction as a preliminary
question in the form of an award. Such a ruling by the
arbitral tribunal could then immediately be contested
by any party in an action for setting aside under article
34. Austria observes that under article 13 (3) the party
who has not been successful in challenging an arbitrator
may immediately request the Court to decide on the
challenge and that a similar approach would be more
appropriate in the more important case of contested
jurisdiction of the arbitral tribunal.

(b) Norway, although agreeing with the prevailing
view in the Working Group that there ought not to be a
free hand for concurrent court control,24 suggests that

23Ibid., para. 5I.
24Ibid., para. 55.
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in some cases there may be a genuine need for a court
decision on the jurisdiction of the arbitral tribunal at an
early stage and that the Model Law should allow for
some flexibility. Norway proposes to replace paragraph
(3) of article 16 by the following provisions:

"(3) The arbitral tribunal may rule on a plea
referred to in paragraph (2) of this article either as a
preliminary question or in an award on the merits. If
the tribunal rules on the plea as a preliminary
question, the tribunal may state its ruling in a
preliminary award.

"(4) Unless otherwise agreed by the parties, a party
may apply to a court for setting aside a preliminary
award referred to in paragraph (3) of this article.
Such an application shall be made within the time
limit referred to in paragraph (3) of article 34.

"(5) Unless otherwise agreed by the parties, the
arbitral tribunal decides whether the arbitral pro
ceedings shall continue while the issue of its jurisdic
tion is pending with the court.

"(6) A ruling by the arbitral tribunal that it has
jurisdiction may be contested only in an action
referred to in paragraph (4) of this article, in an
action for setting aside an award on the merits or as
a defence against an action for recognition or
enforcement of the award."

(c) Poland is of the view that article 16 (3) is in
contradiction to the leading rule of commercial arbitra
tion. directed to fast and non-expensive proceedings. It
suggests that a plea that the arbitral tribunal does not
have jurisdiction should be decided by the State court
as soon as possible. For example, one could envisage an
obligatory preliminary award of the arbitral tribunal
which would be subject to instant contest before the
State. court. .

(d) IBA accepts that the primary authority for the
determination of jurisdiction issues, including questions
of arbitrability, the validity of the arbitration agreement
and so forth, should be the arbitral tribunal itself.
However, since the arbitral tribunal's decisions on these
matters are ultimately subject to court control, it seems
sensible that the intervention of the courts on such
issues should be permitted at an early stage, rather than
only at the end of the arbitration. This would avoid
unnecessary delay and costs. Accordingly, it is suggested
that article 16 (3) should be reconsidered, and that
article 17, as it was discussed and deleted by the
Working Group,25 might be reviewed with a view to
reinstating it. It is observed that many practising
lawyers feel that concurrent court control should also
be available in a more general sense, in addition to the

25Ibid., paras. 53-56. The text of article 17, as considered by the
Working Group; was as follows:

"Article 17. Concurrent court control

"(I) [Notwithstanding the provisions of article 16,] a party may
[at any time] request the Court specified in article 6 to decide
whether a valid arbitration agreement exists and [, if arbitral
proceedings have commenced,] whether the arbitral tribunal has
jurisdiction [with regard to the dispute referred to it].

"(2) While such issue is pending with the Court, the arbitral
tribunal may continue the proceedings [unless the Court orders a
stay of the arbitral proceedings]."

question of recourse of matters of the jurisdiction of the
Court, in order to prevent arbitral tribunals from
exceeding their authority, or failing to comply with the
requirements of due process. Under the present text of
article 16 (3) (as explained in the report of the seventh
session of the Working Group26), it seems that there
can be no recourse against any interim award or
decision of the Court. The policy of limiting court
control to the minimum is, of course, well understood
(and, it is said, probably accepted by the majority of
IBA members), but it is suggested that a policy should
not be applied so rigidly as to lead to extreme situations
which may result in unnecessary disruption, delay and
costs to the parties.

8. Norway and IBA suggest that it should be mentioned
in article 16 (3) that a ruling by an arbitral tribunal that
it has jurisdiction could also be contested by way of
defence against recognition or enforcement of the
award. It is pointed out by IBA that under article 16 (3)
it appears that questions of jurisdiction may only be
raised in an action for setting aside, and not by way of
defence to an action for recognition or enforcement of
the award. This could lead to an absurd result if the
losing party is unable to take an action for setting aside
simply because the winner stepped in first with an
action for enforcement.

9. Mexico suggests that it should be made clearer that
the provisions of paragraph (3) apply not only to the
plea that the arbitral tribunal does not have jurisdiction
but also to the plea that the arbitral tribunal is
exceeding the scope of its authority.

10. The Soviet Union, in the context of its proposal
made in respect of article 8 (2) (see para. 6 of the
compilation of comments on article 8), is of the view
that the last sentence of article 16 (3) might be deleted
as unnecessary.

Article 18.
Power ofarbitral tribunal to order interim measures

1. Austria proposes to delete this provision. Most of
the national legislations relating to perishable goods
contain regulations permitting an urgent sale of the
goods, and there is no need for rules besides the existing
ones. An interim measure ordered by the arbitral
tribunal (e.g. to stop the construction of a building)
could put the arbitrators in a difficult position and
expose them to a claim for damages if the measure
proves to be unjustified. Therefore, the power to order
interim measures of protection should only lie with the
ordinary courts.

2. India is of the view that an arbitral tribunal may be
empowered to enforce interim measures of protection.

3. Mexico suggests providing that the security which
the arbitral tribunal may require from a party should
cover, in addition to the costs for the interim measure

26Ibid., para. 56.
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of protection which the arbitral tribunal orders, possible
damage suffered by the other party if that party wins
the case.

4. Norway expresses its understanding that there has
been no intention to deal in the Model Law with the
question of the limitation of the kind of interim
measures which an arbitral tribunal may order or the
question of enforcement of the measures or the question
of the consequences of non-compliance with the
measures.

5. Sweden observes that, under the Swedish legisla
tion, a court may decide on a measure at the request of
a party who considers that he has a claim against
another person and this applies also if the dispute is to
be settled by arbitration and regardless of whether the
arbitration proceedings have commenced or not. Sweden
notes that article 18, if viewed in the light of article 5,
appears to give the arbitral tribunal exclusive authority
to order an interim measure of protection. The pro
vision should be clarified so as to show what is really
intended. It should also be made clear whether an
interim measure ordered by an arbitral tribunal is
mandatory or what the consequences are if a party does
not comply with the order.

6. Norway proposes to use a different expression for
the measures dealt with in this article in order to avoid
confusion with the measures ordered by a court as dealt
with in article 9.

CHAPTER V. CONDUCT OF
ARBITRAL PROCEEDINGS

Article 19.
Determination of rules ofprocedure

Article as whole

1. In the view of Sweden, it would be of value if the
Model Law, in this article or at some other suitable
place, induced the arbitral tribunal to a prompt conduct
of the arbitration.

Article 19, paragraph (1)

2. In the view of Italy, it would be appropriate to
permit the parties to determine the rules of procedure
after the arbitrators have accepted their duties, to the
extent the arbitrators agree.

3. The United States, noting that article 19 (1)
provides that "the parties are free to agree on the
procedure to be followed by the arbitral tribunal in
conducting the proceedings", raises the related question
whether the parties are in any way limited as to the time
within which they can agree on such procedure. While
the Working Group indicated that "the freedom of the
parties to agree on the procedure should be a continuing
one throughout the arbitral proceedings'?? the United

27Ibid., para, 63,

States believes that this potentially important question
should be clearly answered by the Model Law and
proposes the inclusion in para;graph (1) of a statement
that the parties may agree on procedure during as well
as before the arbitral proceedings.

Article 19, paragraph (2)

4. Italy states that the questions pertaining to the
admissibility and relevance of evidence are considered
in many legal systems, including the Italian system to
be questions of substantive law and that, as a res~1t,
these questions are governed by the rules applicable to,
the substance of the dispute determined in accordance '
with article 28.

5. Mexico suggests indicating in paragraph (2) that the
pow~r of the arbitral tribunal to conduct the pro
ceedmgs and to determine the admissibility, relevance,
materiality and, weight of evidence has to be exercised
in a prudent and reasonable way and that the arbitral
tribunal always has to give reasons for its decisions.

6. In connection with the provision of article 19 (2) on
the conduct of arbitral proceedings, Poland stresses that
the arbitral tribunal should keep a proper balance
between the interests of the parties and take into
account the factors which facilitate the proceedings and
enable mutual understanding (for example, the issue of
the language of the proceedings).

Article 19, paragraph (3)

7. Norway, observing that according to paragraph (3)
each party shall be given a "full" opportunity of
presenting his case, notes that the arbitral tribunal's not
complying with the ,Provision constitutes a valid ground
for setting aside the award (article 34 (2) (a) (iv» and
for refusing recognition and enforcement (article 36 (I)
(a) (iv)), and that the provision may also be a basis for
delaying tactics. It is therefore proposed to replace in
paragraph (3) the word "full" by another word, for
example, "adequate".

8. IBA suggests inserting, after the word "full" in
para?raph (3), the words "and proper" since, in the
EnglIsh language, the word "full" is rarely used on its
own in this sense and the words "full and proper"
constitute an idiomatic expression which would be well
understood in the context and would be capable of
reasonably precise definition. By contrast, the word
"full" is relatively imprecise on its own and might be
capable of being interpreted in an unduly restrictive
sense. It is appreciated that the UNCITRAL Arbitration
Rules use the abbreviated version, but this is considered
to be less significant in arbitration rules than in
nationallegislations.

Article 20.
Place ofarbitration

1. India is of the opinion that the freedom of the
par~ies to agree on the place of arbitration may operate
agamst a weaker party. A possible approach suggested



70 Yearbook of the United Nations Commission on International Trade Law, 1985, Volume XVI

is to hold the arbitration in the respondent's country.
India is, however, not opposed to the inclusion of the
test of objectivity as envisaged by the phrase "the place
of arbitration shall be determined by the arbitral
tribunal" in article 20 (1).

2. In the understanding of Norway, there need not be
a genuine link between the place of arbitration as
determined under paragraph (1) and any other places
where, under paragraph (2), parts of the arbitral
proceedings, including the making of the award, take
place. Recalling the prevailing view expressed in the
Working Group, namely that the exclusive determining
factor for the applicability of the Model Law should be
the place of arbitration,28 and recalling the provisions
of article 31 (3) according to which the award shall be
deemed to have been made at the place as determined
in accordance with article 20 (1), Norway observes that
the place of arbitration is, or ought to be, a decisive
factor under articles 6, 27, 28 (2), 34 and 36 (1) (i), (iv)
and (v). It proposes to make clear whether such
"constructive" place of arbitration as determined in
accordance with article 20 shall be pertinent in relation
to every provision of the Model Law where the place of
arbitration is referred to or is otherwise relevant.
Appreciating the intention of paragraph (2) of this
article, Norway proposes to insert a provision in the
Model Law to the effect that a "constructive" place of
arbitration shall not be relevant in respect of all, or
some of, the provisions where the place of arbitration is
the determining factor, if there IS no genuine factual
link between that place and the actual arbitral
proceedings.

3. As to the proposal by Czechoslovakia to deal in
article 20 with the issue of jurisdiction, see para. 6 of
the compilation of comments on article 6.

Article 21.
Commencement ofarbitral proceedings

1. Czechoslovakia suggests adding at the end of this
article the following text: "In case of delivery of the
request by mail the arbitral proceedings commence on
the date of the post-stamp of the dispatching post
office."

2. Observing that the date of commencement of
arbitral proceedings has great significance for the
limitation or extinction of a claim, Czechoslovakia
suggests adding the following provision after article 21:

"(1) A request for the dispute to be referred to
arbitration filed with arbitrators or with a permanent
arbitral institution has the same legal effects as if a
request in this matter were filed wit!). a court.

"(2) . Where the arbitral tribunal rules that it has no
jurisdiction or where the award is set aside, and the
party thereon files a new request with a court within
thirty days following the receipt of the ruling
rejecting the jurisdiction or the receipt of the judge-

28Ibid., para. 167.

ment setting aside the award, neither limitation nor
extinction of his claim by lapse of time may be
pleaded against him."

3. Japan notes that under its law, and presumably
also under the law of other countries, in the case of
arbitration administered by a permanent arbitral insti
tution a prescription period ceases to run at the time
when a request for arbitration is submitted to such
institution. Accordingly, Japan proposes the following
addition to this article:

"In the case of arbitration administered by an
arbitral institution, the arbitral proceedings com
mence on the date on which a request for arbitration
is received by the arbitral institution."

Article 22.
Language

1. In the opinion of Austria, the detailed provision in
the last sentence of paragraph (1) is unnecessary and
should be deleted.

2. The Federal Republic of Germany is of the view
that where the parties have not agreed on the language
to be used in the arbitral proceedings there is a need to
prevent an arbitrary determination of the language.
This should be achieved by providing that, failing
agreement by the parties, the language or languages to
be used in the proceedings should be determined by the
arbitral tribunal in accordance with the principle of
article 19 (3), Le. that each party shall be given a full
opportunity of presenting his case.

Article 23.
Statements ofclaim and defence

Article 23, paragraph (1)

1. Italy expresses the view that it might be more
appropriate to set in the Model Law itself a period of
time for stating the claim and defence instead of leaving
its determination to the parties or the arbitral tribunal.

2. The United States proposes, consistent with the
concept of party autonomy, to make clear by appro
priate wording that the provision of paragraph (1) is
not mandatory. Uncertainty on this point in the Model
Law could lead to difficulties for parties who regularly
utilize arbitration rules or contract provisions which are
not entirely consistent with this provision of the draft
text.

Article 23, paragraph (2)

3. Cyprus is of the view that the phrase "any other
circumstances" is too wide and uncertain. The practice
with regard to amendments of pleadings has always
been to give leave to amend, unless the court is satisfied
that the party applying was acting mala fide or that, by
his blunder, he had done some injury to his opponent
which could not be compensated for by costs or
otherwise. However negligent or careless the first
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omission may have been, and however late the pro
posed amendment, the amendment should be allowed if
it can be made without injustice to the other side. There
is no injustice if the other side can be compensated by
costs. An amendment ought to be allowed if thereby
"the real substantial question can be raised between the
parties" .

4. The Soviet Union considers that paragraph (2),
envisaging that an amendment of or supplement to a
claim or defence may not be allowed by the arbitral
tribunal, depending on "the delay in making it or
prejudice to the other party or any other circum
stances", gives to the arbitral tribunal excessively broad
freedom of discretion in the matter which is important
for a comprehensive consideration and fair settlement
of the dispute. Such freedom derives, in particular,
from the phrase "other circumstances", and that phrase
should be deleted. Moreover, the reference to "prejudice
to the other party" is considered equivocal. It is logical
to suppose that practically any amendment or supple
ment introduced by a party works to its benefit and,
consequently, for "prejudice" of the other party. It
appears that it would be more fair to provide for a right
of a party to introduce amendments and supplements at
any time before the arbitral tribunal announces the
termination of the examination of the case or, at least,
to restrict the discretion of the arbitral tribunal, for
example, by referring only to the character of and
reasons for the delay.

Article 24.
Hearings and written proceedings

Article 24. paragraphs (l) and (2)

1. Poland and the United States propose that para
graphs (1) and (2) of article 24 should be replaced by a
single paragraph, based largely on article 15 (2) of the
UNCITRAL Arbitration Rules, as follows:

"Unless the parties have agreed that no hearings shall
be held, if either party so requests at any appropriate
stage of the proceedings, the arbitral tribunal shall
hold hearings for the presentation of evidence by
witnesses or for oral argument. In the absence of
such a request, the arbitral tribunal shall decide
whether to hold such hearings or whether the
proceedings shall be conducted on the basis of
documents and other materials."

In connection with this proposal, Poland notes that
the parties usually do not stipulate in the arbitration
agreement that there must be a hearing, and that, where
any negotiations on this point have not produced an
agreement, the Model Law gives all powers to the
arbitral tribunal; this solution is undesirable and is in
conflict with the interest of the parties for whom the
hearing constitutes a key element of the proceedings
where they are able to put forward their full argumenta
tion. The United States, concerned that under the
present text of article 24 a party desirous of a hearing is
not assured that there will be one, advances the
following arguments in support of the proposed text.

The right to a hearing, unless waived, is an important
means of ensuring a just result. Unless the right is
expressly waived, a party should have the right to
introduce oral evidence by witnesses and to have the
tribunal determine the credibility of any witness. A
party also should have the right to communicate its
legal and factual arguments as effectively as possible.
This can often be done best by oral argument. The
corresponding provision of the UNCITRAL Arbitra
tion Rules, article 15 (2), provides that "If either party
so requests at any stage of the proceedings, the arbitral
tribunal shall hold hearings ... " There seems to be no
reason to depart from this principle already adopted by
the Commission. Inclusion of this principle in the
Model Law would also eliminate a possible ground for
the setting aside of an award on the theory that a party
had been "otherwise unable to present his case" within
the meaning of articles 34 and 36. The United States
considers that the danger of possible abuse of the right
to be heard as a delaying tactic should be avoided by
application of the words "at any appropriate stage of
the proceedings" already contained in the present draft
of paragraph (2). Experience has shown that article 15 (2)
of the UNCITRAL Arbitration Rules, on which the
proposed text is modelled, is effective and unambiguous.
Furthermore, consistency between the Model Law and
the UNCITRAL Arbitration Rules on the subject of
hearings will promote uniformity in international arbi
tration procedure.

2. The German Democratic Republic suggests formu
lating the principle laid down in article 24 (2) in clearer
and more compelling terms, i.e. that oral hearings shall
be held whenever so requested by a party (article 24 (2))
or whenever there is doubt about the attitude 01 the
parties in respect of holding an oral hearing.

3. Sweden suggests that in paragraph (2) the word
"may" should be replaced by the word "shall".

4. IBA proposes to reconsider the wording of article
24 (2). The present text suggests that the question of
whether or not a hearing should be held is entirely
within the discretion of the tribunal, even if a hearing
has been requested by one of the parties. Such a result
appears, prima jacie, to be contrary to the prevailing
view in the Working Group, namely that "the right of a
party to request a hearing was of such importance that
the parties should not be allowed to exclude it by
agreement".29 The report of the Working Group
highlights the divergence of view but does not appear to
resolve it. 30

5. The Soviet Union suggests providing in para
graph (2), for the sake of certainty, that in all cases or
at least in the case where the parties have failed to
agree, after the dispute has arisen, on proceedings on
the basis of documents only, the arbitral tribunal must,
at the request of either party, hold oral hearings after
having notified the parties about the hearing.

29/bid., para. 77.
30/bid., para. 78.
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6. In the view of Norway, paragraph (1) seems to
imply that the arbitral tribunal cannot decide that the
proceedings shall be conducted partly on the basis of
oral hearings and partly on the basis of documents. It is
thought that the arbitral tribunal should have this
opportunity and, consequently, it is suggested to
modify paragraph (1) as follows:

"(1) Subject to any contrary agreement by the
parties, the arbitral tribunal decides whether or to
what extent to hold oral hearings and whether or to
what extent the proceedings shall be conducted on
the basis of documents and other materials."

7. Austria favours replacement of the opening phrase
of paragraph (I) "subject to any contrary agreement by
the parties" by the phrase "unless otherwise agreed by
the parties", as the latter is frequently used in the
Model Law.

Article 24, paragraph (3)

8. In the view of Cyprus, the Model Law should
determine the period of time between the notice and the
hearing or meeting since the word "sufficient" will give
rise to problems.

9. The Soviet Union suggests, for the reasons of
clarity, replacing the words "for inspection purposes"
in paragraph (3) by the words "for the purposes of
inspection, indicated in article 20 (2)" or by the words
"for the purposes of inspection of goods, other property,
or documents".

Article 24, paragraph (4)

10. The Soviet Union considers the requirement in the
second sentence of paragraph (4), that any "other
document" on which the arbitral tribunal may rely in
making its decision must be communicated to the
parties, as too broad since it can be interpreted to
apply, for example, to documents such as publications
of laws, judicial precedents and legal studies. The
requirement should refer only to documents of evi
dentiary nature, i.e. "documentary evidence" in the
sense of article 22 (2), and this should be clearly stated
in paragraph (4) of article 24.

Article 25.
Default of a party

Article 25, subparagraph (b)

I. The Federal Republic of Germany expresses the
view that subparagraph (b) could be interpreted to
mean that silence on the part of the respondent would
not result in any disadvantage to him, and that this is
not the intended meaning. The provision is meaningful
only to the extent that the claim made by the claimant
is not recognized as such. On the other hand, the
arbitral tribunal should be able to come to this or a
similar conclusion in individual cases. In other words, it
should be left to the arbitral tribunal to draw those
conclusions from the silence of the respondent that
appear most probable.

Article 25, subparagraph (c)

2. Italy expresses the opinion that it might be appro
priate to provide a sanction for the case of the default
of a party dealt with in subparagraph (c); a minimum
sanction could be that the failure to appear at a hearing
or to produce documentary evidence i~ an element
which the arbitral tribunal could take into account in
deciding the case.

3. In the view of the Soviet Union, subparagraph (c),
according to which the arbitral tribunal "may" continue
the proceedings, also empowers the arbitral tribunal not
to continue the proceedings; it would be more appro
priate to provide that the arbitral tribunal "may, and at
the request of the other party must, continue the
proceedings".

Article 26.
Expert appointed by arbitral tribunal

Article 26, paragraph (1)

l. Mexico notes that article 26 (1) (b) empowers the
arbitral tribunal to require "one of the parties" to give
information to the expert. Mexico suggests making
clear that each of the parties, and not only one of them,
could be so required. (Note by the secretariat: in
article 26 (I) (b), the English words "may require a
party" were translated in the Spanish language as
"podra solicitar a una de las partes".)

2. The Soviet Union is of the opinion that the freedom
of the parties to restrict the right of the arbitral tribunal
to appoint an expert should be limited to the time
before the appointment of the arbitrators, with the
consequence that the arbitrators would know of the
restriction when accepting their appointment.

Article 26, paragraph (2)

3. Cyprus suggests that paragraph (2) should provide
for a right of the arbitral tribunal to put questions to
the expert regardless of any agreement to the contrary
between the parties.

Article 27.
Court assistance in taking evidence

Comments relating to territorial scope of application of
article 27

I. Austria, Japan and the Soviet Union are of the
view that the scope of article 27 should be limited to
arbitral proceedings "held in this State" and that,
therefore, the words "under this Law" should be
deleted. Austria emphasizes that this limitation would
be in conformity with the approach that the place of
arbitration should be the exclusive determining factor
for the application of the Model Law.

2. Japan expresses its support for the decision of the
Working Group that this article should deal only with
court assistance to arbitrations taking place in the State
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of the court givmg assistance,3l but stresses that this
should not mean denial of assistance in obtaining
evidence pursuant to the rules of international judicial
assistance or co-operation.

3. The United States notes that article 27 (1) reflects
the decision of the Working Group to limit article 27 to
obtaining evidence within the State in which the
arbitration takes place and not to extend it inter
nationally, and that it was the understanding of the
Working Group that this decision was subject to later
review in the context of the general deliberation on the
territorial scope of application of the Model Law.32 It is
believed that it would serve the effectiveness of inter
national commercial arbitration to include in the Model
Law, as an addition to article 27, provisions which
would empower courts in the State in which the
arbitration is held (a) to transmit to a court in a foreign
State a request for assistance in obtaining evidence for
use in arbitration (United States, also Norway), and (b)
to respond to any such request transmitted by a foreign
court in the same manner as if the request had been
made by the foreign court itself for assistance in
obtaining evidence for use in a court proceeding
(United States).

Article 27, paragraph (1)

4. Austria suggests that the Model Law should pro
vide that the arbitral tribunal's approval of the party's
request for court assistance should be given in writing.
Austria further suggests that the provisions of para
graph 1 (a), (b) and (c) on the contents of a request for
court assistance are not necessary and should be deleted.

5. The Soviet Union considers that it is hardly
appropriate to have a rule on court assistance as regards
the taking of evidence not only from a witness, but also
from an expert witness, since the participation in the
arbitration proceedings of expert witnesses is ensured by
the party concerned (article 26 (2».

Proposed addition to article 27

6. Sweden suggests that differences among legal systems
in procedures for court assistance in obtaining evidence,
and the difficulties arising therefrom, may warrant the
inclusion of a provision for the cases where evidence is
possessed by a party; under such provision, the arbitral
tribunal, in addition to the possibilities laid down in
article 27, should have the power to order the party
who is in possession of evidence to produce it, and, in
the event of refusal to comply with such order, the
arbitral tribunal should be expressly empowered to
interpret the refusal to that party's disadvantage.

CHAPTER VI. MAKING OF AWARD AND
TERMINATION OF PROCEEDINGS

Chapter as a whole

Poland expresses support for the provisions of this
chapter since they are drafted in a progressive and

31Ibid., para. 96.

32Ibid., para. 97.

flexible way, reflecting the present tendencies in inter
national commercial arbitration. Poland notes as special
example thereof article 28 (1) on the choice of the
substantive law.

Article 28.
Rules applicable to substance ofdispute

Article as a whole

1. The Republic of Korea considers remarkable that
the Model Law refers to such a critical question as the
conflict of laws rules applicable to the substance of
international commercial disputes.

2. Sweden suggests that the rules on the choice of law
reflect a rather traditional view of the question. If the
rules are adopted in their present form, there is a risk
that the trend towards a free judgement of the question
of choice of law that has been noticeable in inter
national arbitration practice will be adversely affected.
Such a consequence would be regrettable.

Article 28, paragraph (1)

3. The Federal Republic of Germany and the United
States express their support for paragraph (1) of
article 28 on the understanding, also expressed by the
Working Group,33 that it provides parties with a wider
range of options and that it would, for example, allow
them to designate as applicable to their case rules of
more than one legal system, including rules of law
which have been elaborated on the international level.
The Federal Republic of Germany notes that this would
provide the parties with more room for manoeuvre as
regards the extent to which they desire a decision in
accordance with the rules of law or a decision ex aequo
et bono. While, in general, decisions in accordance with
the rules of law are desired in arbitral proceedings as
well, businessmen often want a decision not according
to the letter of the law, but a decision based on
practical economic factors. The term "rules of law"
must be interpreted in a broad sense so as to allow
deviating from the provisions of law in accordance with
the declared or presumed will of the parties.

4. It is the understanding of Argentina that the rules
of law chosen by the parties do not necessarily have to
be the rules of a national law but can be, in a
hierarchical order, the rules set forth in the contract,
the trade usages and the rules of an international
convention such as the 1980 United Nations Conven
tion on Contracts for the International Sale of Goods.
It is observed that in the case of such choice of rules of
law, the parties are not prevented from designating a
national law to govern, in a subsidiary way, the
questions not resolved by the rules of law chosen by the
parties. Argentina points out that in making any of
these choices account should be taken of the rules of
exclusive application of the law of the State where the
arbitration takes place or of other States where the
award may have to be reGognized or enforced, or of the
rules of public policy which the parties may not exclude
by agreement.

33A/CN.91245, para. 94.
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5. The Soviet Union proposes to replace in paragraph
(I) the words "rules of law" by the word "law", since
the term "rules of law" introduces a new and ambiguous
notion that may cause considerable difficulties in
practice. The traditional notion of "law" should be
retained in the present rules designed for universal
application, in spite of the views, mainly doctrinal ones,
that the arbitators may use not only the law of a State
but also extra-national or non-national principles and
rules. In this connection reference is made to the
following rules which reflect the traditional approach:
article VII of the 1961 Geneva Convention, article 33 of
the UNCITRAL Arbitration Rules and article VII of
the 1966 Rules for International Commercial Arbitra
tion and Standards for Conciliation of the United
Nations Economic Commission for Asia and the Far
East.

6. Cyprus states that, perhaps, the word "law" (not
"rules of law") is the appropriate word.

Article 28, paragraph (2)

7. Italy proposes to redraft present paragraph (2) as
follows:

"Failing any designation by the parties, the arbitral
tribunal shall apply the rules of law which it
considers appropriate, taking into account the pro
visions contained in existing international conven
tions or uniform laws, whether already in force or
not, and, in the absence of such conventions or
uniform laws, the laws of the State where the parties
have their place of business."

8. The Federal Republic of Germany and Norway
express the view that paragraph (2) allows too much
discretion to the arbitral tribunal in finding the appli
cable conflict of laws rules. The Federal Republic of
Germany points out that such a broad rule may, on the
one hand, put an arbitral tribunal in a difficult position
when determining the appropriate conflicts rule and, on
the other hand, give rise to additional controversy,
protracting the proceedings.

9. Consequently, the Federal Republic of Germany
proposes that, failing agreement of the parties on the
applicable rules of law, the applicable law should be
determined in accordance with the conflict of laws rules
of the place of arbitration, provided that the place has
been agreed upon by the parties; it is thought that, if
the place of arbitration has been determined by the
arbitral tribunal, the conflict of laws rules of that place
would not be appropriate because the arbitral tribunal
may be guided in deciding on that place by considera
tions unrelated to the case at issue. If the parties have
not agreed upon a place of arbitration, it is proposed to
rely on the conflict of laws rules most closely connected
with the subject-matter of the dispute.

10. Norway puts forth two variants of paragraph (2)
for consideration. The first one is the following:

"(2) Failing any designation by the parties and
provided that they have agreed on a place of
arbitration, the arbitral tribunal shall apply the law

determined by the rules of conflict of laws established
in the jurisdiction where that place is situated. If the
parties have not agreed on the place of arbitration.
but have their relevant places of business within the
territory of the same legal system, the arbitral
tribunal shall apply the law determined by the
conflict rules of that system. Otherwise, the tribunal
shall apply the law of the jurisdiction [to which the
dispute is most closely related] [with which the
dispute is most properly connected]."

With respect to the first variant, it is said that the
present paragraph (2) seems to give the arbitral tribunal
too wide a discretion in applying conflict of laws rules
and thereby, by implication, in deciding on the appli
cable law. If the parties have agreed on a place of
arbitration, they will often expect the conflicts rules of
that place to be applicable; if, however, the parties have
not agreed on such place but happen to have their
relevant places of business in the same State, they will
often expect the conflicts rules of that State to apply
even if the arbitral tribunal decides to conduct the
proceedings in another State. However, since Norway is
not convinced that the indirect approach of the
suggested paragraph (2) to the choice of law question is
the most suitable one, and since the Model Law
probably ought to address the question directly and
also provide some criteria for the choice, the following
wording is proposed as a second variant:

"(2) Failing any designation by the parties, the
arbitral tribunal shall apply the law of the jurisdiction
with which the dispute is most [closely related]
[properly connected]. If the dispute is not most
[closely related to] [properly connected with] any
particular jurisdiction, the tribunal shall apply the
law determined by the rules of conflict of laws in the
jurisdiction where the arbitration takes place as
determined in article 20 paragraph (l)."

Article 28, paragraph (3)

11. Italy proposes to add to the text of paragraph (3)
the following provision:

"Notwithstanding such an authorization, the arbitral
tribunal, in taking its decision, shall, to the largest
possible extent, ensure the enforceability of the
award within the States with which the dispute has a
significant connection."

Proposed addition to article 28

12. The United States, recalling the decision of the
Working Group to delete from article 28 the re
quirement that the arbitral tribunal decide in
accordance with the terms of the contract and take into
account the usages of the trade applicable to the
transaction,34 advocates the restoration of such
requirement. Reference by the arbitral tribunal to
contract terms as well as trade usages is required by
article 33 (3) of the UNCITRAL Arbitration Rules,
which were unanimously recommended by the General
Assembly in its resolution 31/98 of 15 December 1976
as being acceptable in countries with different legal,

34Ibid., paras. 98-99.
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social and economic systems; in recommending these
Rules, the member States of the United Nations
approved the important policy of recognizing the
applicability of contract terms and trade usages when
deciding particular disputes. It is noted that a provision
such as the one proposed is also contained in article VII
of the 1961 Geneva Convention and in article 38 of the
1966 Arbitration Rules of the United Nations Economic
Commission for Europe. Further, it has been recog
nized that "the Law applicable to the contract is, in
international business relations, a delicate subject on
which, at the end of lengthy negotiations, it may be
difficult to reach agreement. Each party will prefer to
have its own law be declared applicable, afraid of
surprises the law of the other party may present. The
question remains therefore often outstanding. It may
even be a stimulant for insertion of an arbitration
clause into the contract as the parties, not without good
reasons, expect from the arbitrators that they will above
all base their decisions on the wording and history of
the contract and the usages of trade."35 In accordance
with the above arguments, the United States proposes
the inclusion in this article of a new paragraph, based
largely on article 33 (3) of the UNCITRAL Arbitration
Rules, as follows:

"In all cases, the arbitral tribunal shall decide in
accordflnce with the terms of the contract and shall
take into account the usages of the trade applicable
to the transaction."

Article 29.
Decision-making by panel ofarbitrators

1. Finland, Sweden and (with regard to awards) IBA
express the view that in the case where a majority of the
members of the arbitral tribunal cannot be obtained,
the presiding arbitrator should decide as if he were a
sole arbitrator. In support of this view Sweden points
out that, according to experience with the "majority
rule", there is a risk that, in the event of three different
opinions, the presiding arbitrator may be tempted to
agree to a juridically dubious solution in order to attain
the necessary majority. IBA recognizes that any change
of the text regarding the method of decision-making
would involve a change of policy which has already
been settled, and it would also lead to a difference from
the provisions of the UNCITRAL Arbitration Rules;
nonetheless, it is suggested that this can give rise to a
real problem, and that the parties can suffer a total
waste of time and expense if the arbitration ends
without any award being issued. It is believed that most
practising lawyers would prefer to see the proposed
solution.

2. For the cases where no majority can be obtained,
the Republic of Korea proposes to redraft the second
sentence of article 29 as follows:

"Pieter Sanders, "Model rules for international commercial
arbitration: UNCITRAL Arbitration Rules", Proceedings of the Fifth
International Arbitration Congress, New Delhi 1975, part C.

"Except as otherwise stipulated in an arbitration
agreement, in case the ayes and nays are equal, where
there are several arbitrators, the arbitration agree
ment in question shall forfeit its effect."

3. Italy suggests allowing decisions to be made by
correspondence; at least it would be necessary to
provide that where an arbitrator fails to come to the
agreed place without just cause the other arbitrators
could proceed with the deliberations.

4. Norway, appreciating the intention of the provision
contained in the last sentence of this article, suggests
that the word "presiding" is unclear. It is proposed
either to explain this word in the Model Law or,
perhaps better, to delete it.

5. As to the proposal by Qatar to provide in article 11
of the Model Law a definition of the presiding
arbitrator, see paragraph 3 of the compilation of
comments on article 11.

Article 30.
Settlement

Austria and Mexico propose the deletion of the
words "and not objected to by the arbitral tribunal" in
article 30 (1). Austria considers that these words restrict
the autonomy of the parties in an unjustified way since,
if the subject-matter of the dispute is capable of being
submitted to arbitration, the parties are free to settle
the dispute without any restrictions by the arbitral
tribunal. In the view of Mexico, the arbitral tribunal
should not be able to oppose the recording in the form
of an award of the settlement which the parties have
reached.

Article 31.
Form and contents of award

1. Czechoslovakia suggests stating expressly that the
award must be definite in order to exclude any
uncertainty as regards the decision on the disputed
claim. It further suggests adding a paragraph to article
31 as follows: "An award meeting all requisites in
accordance with this article has the force of res iudicata
and shall be enforceable in courts."

2. Norway expresses the opinion that the award ought
to state whether any arbitrator has dissented. The
dissenting arbitrator should be allowed to state in the
award itself his reasons for dissenting. The proposal is
to include in article 31 the following new paragraph:

"(3 bis) The award shall state whether it has been
rendered unanimously. If the award has been rendered
under dissent, it shall state the issue of the dissent
and which arbitrator dissented. Any dissenting arbi
trator is entitled to state in the award the reasons
upon which his dissent was based."
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Article 32.
Termination ofproceedings

Article 32, paragraphs (1) and (2)
l

1. The Soviet Union states that from the juridical and
technical point of view arbitral proceedings may be
terminated by an award or by an order of the arbitral
tribunal, but not directly by an agreement of the
parties. Such agreement by the parties rather serves as a
ground for an order for the termination of proceedings.
For this reason it is proposed to move the reference to
the agreement of the parties from paragraph (l) to
paragraph (2) (a) of article 32.

Article 32, paragraph (2)

2. Austria suggests specifying in article 32 (2) (a)
criteria for the withdrawal of a claim, in order to avoid
uncertainty about the termination of arbitral pro
ceedings. The following rewording of paragraph (2) (a)
is proposed:

"(a) shall issue an order for the termination of the
arbitral proceedings when the claimant withdraws his
claim either before the communication of the state
ment of defence by the respondent or with the
consent of the respondent if the latter has already
communicated his statement of defence or by waiver
of the claimant's rights to the subject-matter."

3. In the view of the Soviet Union, the reference in
paragraph (2) (b) to the case where the continuation of
proceedings becomes unnecessary or inappropriate is
unclear. It is proposed to replace the word "inappro
priate", which gives too much discretion to an arbitral
tribunal, by the word "impossible" (following the
example of article 34 (2) of the UNCITRAL Arbitration
Rules) or by the word "pointless" or any similar word.

Article 33.
Correction and interpretation ofawards

and additionalawards

1. Czechoslovakia proposes to restrict the provisions
on the interpretation of the award to interpretation of
the reasons upon which the award is based.

2. The German Democratic Republic proposes not to
deal in the Model Law with the possibility of the
interpretation of an award.

3. Sweden and the United States propose to reconsider
this article with a view to establishing an obligation of
the arbitral tribunal which has received a request from
a party under this article, to give the other party an
opportunity to respond to the request. While the
suggestion of Sweden does not refer expressly to the
making of an additional award, the proposal of the
United States relates to all three cases of actions which
may be requested from the arbitral tribunal under this
article, i.e. correction and interpretation of awards and
making of additional awards. As to the period of time
to be allowed for a response to a request under this

article and for the ensuing action by the arbitral
tribunal, Sweden regards a period of 30 days as too
short; the United States proposes to provide that, unless
the parties have agreed otherwise, the time for the
arbitral tribunal to dispose of the request should
commence to run after either objection to the correc
tion, interpretation or additional award has been served
on the arbitral tribunal or the time for serving said
objection has expired.

CHAPTER VII. RECOURSE AGAINST AWARD

Article 34.
Application for setting aside as exclusive

recourse against arbitral award

Article as a whole

1. The United States supports the policy of article 34,
which provides a single remedy, to be exercised within
three months after receipt of the award, for setting
aside an award on the same grounds as those of
article V(I) (a), (b), (c) and (d) and (2) of the 1958 New
York Convention. It is considered appropriate to
include among the grounds for setting aside the non
arbitrability of the dispute, as the Working Group has
done. The present wording has the salutary effect of
providing a single remedy of setting aside the award in
the country in which it was made and, should the
combined territorial-autonomy principle be adopted by
the Commission, in the country whose arbitration law
the parties have adopted. It also serves to align the
grounds for setting aside with those for refusing
recognition and enforcement.

Article 34, paragraph (l)

2. Austria, Finland, Germany, Federal Republic of,
Japan, Norway and Venezuela suggest the deletion of
the words "under this Law" placed between the second
pair of square brackets. In making this suggestion,
Finland and Norway refer to their views on the
territorial scope of application of the Model Law
(paragraph 1 of the compilation of comments on article
1), and Austria refers to its view on the scope of
application of article 27 (paragraph 1 of the compila
tion of comments on article 27). In the context of this
suggestion, the following is stated: the place of arbitra
tion should be the exclusive determining factor for the
applicability of the Model Law (Austria, Finland); the
territorial criterion best corresponds to the practice of
most countries (Finland); the place-related criterion is
more practicable due to its specific nature (Federal
Republic of Germany); doubts may arise with regard to
the connection with the applied law when the conflict of
laws rules of one State and the substantive law of
another State or the substantive law of several States
have been applied (Federal Republic of Germany);
since it is probably in the interest of the States that the
Model Law be complied with, and since the words
"under this Law" open the possibility of proceeding
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with an arbitration in a manner different from the one
envisaged in the Model Law, preference should be given
to the words "in the territory of this State"; these latter
words would make the Model Law more effective
because it would govern the arbitrations which are
started in the State which has adopted the Model Law
(Venezuela); the main reason for the suggestion is to
make the criterion for the application of article 34
clearer to the court (Japan). Japan, however, expresses
its understanding that the adoption of the suggested
provision would not restrict the freedom of the parties
to make arbitral proceedings governed by the arbitration
law of a State other than the State where the arbitration
takes place, and that the law which the court applies in
setting aside an award rendered under the foreign
arbitration law of the parties' choice may be that
foreign arbitration law.

3. Of the two options presented in the square brackets,
Mexico suggests the retention of the words "under this
Law" since the meaning of the words "in the territory
of this State" is already implied in article 1, and it is
therefore superfluous to include these words in article 34.

4. It is proposed to retain both bracketed wordings
(Czechoslovakia, Italy) and to link them by the
conjunction "and" (Italy).

5. Mexico expresses doubt about the formulation of
paragraph (1), which provides that the setting aside
procedure is the only recourse to a court against the
arbitral award, since article 36 (1) also provides
recourse against "recognition or enforcement of an
arbitral award", and article 16 (2) gives two other
recourses: a plea that the arbitral tribunal does not have
jurisdiction and a plea that the arbitral tribunal is
exceeding the scope of its authority. It is suggested that
this be clarified in article 34 (1).

6. The Federal Republic of Germany proposes to
harmonize the wordings of articles 34 (1) and 36 (1) (a)
(v) on the basis of the wording of article 34 (1).

7. Japan expresses the view that the "award" which is
subject to setting aside under article 34 should mean
only a final award on the merits of the case.

Article 34, paragraph (2) (a)

8. The proposals of Czechoslovakia, Italy and Sweden
deal with the inclusion of other grounds for setting
aside an arbitral award. Czechoslovakia proposes to
add the following ground to the list in paragraph (2)
(a): "the award contains decisions on matters which are
impossible or prohibited under the law of the State".
Italy proposes to consider including in the grounds for
attacking an award the grounds for revision of an
arbitral award which are provided, for example, in
article 831 of the Italian Code of Civil Procedure (e.g.
where decisive evidence withheld by the other party has
been found after the judgement was rendered or where
the judgement is based on evidence that is recognized to
be false after the judgement was rendered). Sweden,
noting that the provisions governing the setting aside of

an award appear to be exhaustive, is of the opinion
that, for example, a challenge of an arbitrator or false
evidence might also constitute grounds for setting aside
an award. Sweden proposes to consider whether all
errors providing a ground for setting aside an award
should be treated in the same way. As regards certain
grounds for setting aside, Sweden suggests that the
requirement should be imposed that the error had
affected the outcome or was otherwise of a serious
nature.

9. In the view oflndia, article 34 appears to be unduly
favourable to the losing party by providing too many
grounds for attacking the award and a long period of
time for applying to set aside the award.

10. The view of Cyprus is that the word "proper" in
paragraph (2) (a) (ii) may give rise to problems of
interpretation and that it should be expressly provided
when a notice is not proper. The same comment is
made in regard to article 36 (1)(a) (ii).

11. IBA suggests· reconsidering paragraph (2) (a) (ii)
with a view to substituting the words "given a full and
proper opportunity to present his case" for the present
words "unable to present his case". The proposed
wording would correspond better with the equality
provision in article 19 (3) (see also para. 8 of the
compilation of comments on article 19, reflecting the
comment of IBA on article 19 (3».

12. Venezuela, noting that in the Spanish version of
paragraph (2) (a) (ii) the words"0 arbitros" are placed
in parentheses, suggests that these words be retained
without parentheses for the reason of clarity and
because the parentheses may be interpreted as an
indication of doubt as to the appropriateness of these
words. This observation applies also to article 36 (1)
(a) (ii).

Article 34, paragraph (2) (b)

13. Poland expresses doubt about the suitability of
paragraph (2) (b) (i), which provides that the question
whether a dispute is capable of settlement by arbitra
tion is to be decided according to the law of the forum
competent to set aside the award. While it is advisable
to apply such rule to recognition and enforcement of an
award, it should not be applied in proceedings to set
aside the award because the consequences of setting
aside are not limited to the State of the forum but
extend very widely. It is proposed to consider replacing
the words "under the Law of this State" by the words
"under the rules of law applicable to the substance of
the dispute".

14. In the view of India, the term "public policy" in
paragraph (2) (b) (ii) is rather vague.

Article 34, paragraph (4)

15. Austria suggests the deletion of paragraph (4)
because any action by the arbitral tribunal to eliminate
the grounds for setting aside presupposes the setting
aside of the defective award by the Court.
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16. The United States endorses the policy of para
graph (4) designed to permit an arbitral tribunal, under
appropriate circumstances, to cure such defects as
might otherwise necessitate the setting aside of the
award.

17. The German Democratic Republic suggests that
the possibility of suspending court proceedings con
cerning the setting aside of an award should be
regulated in more compelling terms in order to give the
arbitral tribunal itself the opportunity to continue the
arbitral proceedings or to eliminate the grounds for
setting aside.

18. IBA suggests reconsidering paragraph (4) with a
view to bringing it closer to the previous version of
article 34 (4) as discussed by the Working Group at its
last session. 36 This would establish a more clearly
defined and workable basis for rescuing an award from
nullity if the defect in respect of which recourse is
sought is relatively minor, or remediable.

19. In the opinion of Japan, paragraph (4) is not clear
as to the situations to be covered by it and should,
therefore, be subjected to further study.

CHAPTER VIII. RECOGNITION AND
ENFORCEMENT OF AWARDS

Appropriateness of retaining this chapter

1. Poland, besides expressing some reservations
regarding the provisions on recognition and enforce
ment (see para. 7 and 11, below), approves the
provisions as very progressive and favourable to arbitral
awards made under the Model Law; it notes that the
awards dealt with in the Model Law seem to have
features of "international" arbitral awards rather than
"foreign" awards as defined in the 1958 New York
Convention.

2. The Republic of Korea is of the view that, because
of the complex problems of jurisdiction and the scope
of application, it would be better to replace paragraph
(1) of article 35 by the following provisions dealing with
the awards made in the territory of "this State", awards
made outside the territory of "this State" under foreign
law, and awards made outside the territory of "this
State" under "this Law":

"(1) An arbitral award made in the territory of this
State and under this Law shall have the same effect
between the parties as a final judgement by a court.

"(1 bis) An arbitral award made outside the terri
tory of this State under a foreign law shall be
recognized in accordance with the principles of
reciprocity and international comity by the decision
of the court (or under the terms provided in the 1958
New York Convention on the Recognition and
Enforcement of Foreign Arbitral Awards).

36A/CN.91246, para. 126.

"(1 ter) An award made outside the territory of this
State under this Law, or made in the territory of this
State under a foreign law, shall be recognized for
enforcement in this State by the decision of the court,
taking account of international law as provided in
article 38 of the Statute of the International Court of
Justice, and taking account of all the relevant
circumstances."

3. Austria suggests the deletion of the provisions of
chapter VIII on recognition and enforcement of arbitral
awards because the recognition and enforcement of
awards made outside the territory of the State con
cerned is adequately dealt with in the 1958 New York
Convention. Provisions on the recognition and en
forcement of awards made in the territory of the State
concerned are unnecessary since such awards have the
same legal effect as court decisions; under Austrian law
there are no special procedures for the recognition and
enforcement of awards, so that an award is the basis for
immediate granting of measures of execution.

4. Sweden queries the suitability of regulating the
question of recognition and enforcement of awards in a
model law, since the provisions of the Model Law on
recognition and enforcement differ in some respects
from those of the 1958 New York Convention. Since
these differences may create problems for the States
which have adopted the Convention, Sweden suggests
the replacement of the regulation of these questions in
the Model Law by a recommendation to the States that
adopt the Model Law also to adhere to the Convention.

5. Finland is of the view that no provisions on
recognition and enforcement of foreign awards should
be included in the Model Law unless they are more
favourable to recognition and enforcement than the
provisions of the 1958 New York Convention. The
reason is that a State which does not want to become a
party to the Convention would not accept the Model
Law. As to the awards made in the State where
recognition or enforcement is sought, i.e. other than
foreign awards, a refusal of recognition or enforcement
should only be allowed on the grounds mentioned in
article 36 (I) (a) (v) and 36 (I) (b).

6. IBA appreciates that, if an acceptable degree of
harmonization is to be achieved, a relatively simple and
well-defined basis both for actions for recourse and for
actions for enforcement must be established. Further
more, in order to be compatible with the present
international regime, it is important that the operations
of the 1958 New York Convention should not be
disturbed; or, if it is to be disturbed, it should be done
in a manner which can be well understood by the courts
of countries adopting the Model Law and lawyers who
practise within those jurisdictions. On balance, it is
suggested that the Model Law should not in fact deal
with the question of recognition and enforcement of
foreign arbitral awards. This should be left to the 1958
New York Convention, and any improvements achieved
either by amending the Convention by protocol or, as
has been suggested,3? by moving towards a more unified

37A. J. van den Berg, The New York Convention of 1958 (Deventer,
Kluwer 1981).
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approach to the Convention. As regards enforcement of
awards in international arbitrations held within the
territory of the relevant State, article 35 is regarded
satisfactory in so far as the mechanisms are concerned.
However, attention is drawn to the fact that grounds
for refusal of recognition or enforcement, as set out in
article 36, are drawn directly from the provisions of the
1958 New York Convention. This Convention was
specifically designed to cover the question of enforce
ment of foreign awards and assumed that such awards
would have been subject to court supervision in the
State in which they were issued. It is suggested that
article 36 should be reviewed in the light of the fact that
"domestic" awards will not have been subject to any
court control in another State. In other words, if the
question of enforcement of foreign awards is dealt with
in a separate article which simply applies the criteria of
the 1958 New York Convention (as is the case, for
example, in the English Arbitration Act 1975), then a
separate article could deal with the refusal of enforce
ment of a domestic award. Such a separate article
would not proceed on the assumption that the award
has been subject to court control in the State in which it
was made.

7. Poland is of the view that there is an uncertainty as
to how the 1958 New York Convention is going to be
applied to the awards covered by the present chapter
VIII of the Model Law, and that this uncertainty
should be resolved by the Model Law.

8. Italy notes that, according to the definition pro
vided in article 1 for the Model Law in general,
articles 35 and 36 refer to awards rendered in inter
national commercial arbitration. It suggests that this
point be expressed in the text.

Requirement of reciprocity as a condition for recognition
or enforcement

9. Czechoslovakia suggests adding a new provision
stating that the awards made in a country other than
the country where recognition or enforcement is sought
may be recognized or enforced if reciprocal treatment is
secured.

10. Norway, referring to its comments on articles 1
and 34 (see para. 1 of the compilation of comments on
article 1 and para. 2 of the compilation of comments on
article 34) where it favours that the criterion for the
territorial scope of application of the Model Law
should be the territory of the State in which the
arbitration took place, states that a natural, if not
necessary, consequence of this view would be to make
the recognition and enforcement of foreign awards
conditional upon reciprocity. It is suggested that
consideration should be given to including such a
condition in the text, at least in respect of foreign
awards not based on the Model Law, i.e. awards in
international commercial arbitration, as defined in
article 1, based on procedural rules different from those
of the Model Law. It is noted, however, that it is
difficult to distinguish the international commercial
awards which are based upon the Model Law from

those which are not, due to the very nature of the
concept of the Model Law; if the uniform rules were to
be adopted as a convention, one could probably
distinguish easily between foreign awards which are
based on the uniform rules (awards made in Contracting
States) and those which are not.

11. Poland, noting that the Model Law does not
provide a requirement of reciprocity in the recognition
and enforcement of arbitral awards, expresses the view
that this seems to be questionable and proposes to
include in the Model Law the right of the signatories to
make a reservation in this respect.

12. In order to avoid difficulties which might arise in
the application of the Model Law, at least for some
States, the Soviet Union considers it worthwhile to
discuss the question of including in this article a
provision that, following the example of the 1958 New
York Convention, would allow the acceptance of the
Model Law subject to the condition of reciprocity as
regards the application of article 36 to international
arbitral awards.

13. The United States, referring to a view of the
Working Group expressed at its seventh session,38
expresses the understanding that the freedom of any
State to apply article 35 only on the basis of reciprocity,
as expressed in its national legislation, is fully preserved.

"Double control" ofawards

14. With regard to the right of a party to assert
defences against recognition and enforcement of an
award, the United States supports the prevailing view
expressed at the seventh session of the Working Group
to the effect that "a party should be free to avail itself
of the alternative system of defences which was recog
nized by the 1958 New York Convention and should be
maintained in the Model Law". 39 This means that such
defences may be asserted either in a setting aside
procedure, or in opposition to an application for
recognition and enforcement of the award. In the
discussion of articles 34 and 36 at the seventh session of
the Working Group, a concern was expressed over the
potential of conflicting decisions, during the initial
three-month period following issuance of an award,
stemming from the right of a party to oppose an award
under either procedure, that of setting aside in the
Court of article 6 or by way of objection to recognition
or enforcement. 4o One of the solutions subsequently
suggested was to provide for the mandatory adjourn
ment of decisions on recognition or enforcement in the
event that setting aside proceedings have been initiated.
In the view of the United States, this problem of
"double control" is already dealt with in a practical
way by article 36 (2), which gives the court, where
recognition or enforcement is sought, the discretion to
adjourn its decision on the matter and, in appropriate
cases, to order the other party to provide security.

J8A/CN.9/246, para. 144.
39Ibid., para. 154.
40Ibid., para. 152.
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Article 35.
Recognition and enforcement

1. While India approves the uniform treatment of
international awards irrespective of their country of
origin, it suggests the inclusion of some provisions on
the technical procedures for enforcement, taking into
account the difficulties with the application of the 1958
New York Convention.

2. The Soviet Union notes that the Model Law
contains no direct provision which would determine the
moment in which an arbitral award made in "this
State" becomes binding on the parties, and that article
35 (1), providing that "an arbitral award, irrespective of
the country in which it was made, shall be recognized as
binding", does not specify such moment. It is also
noted that according to article 36 (1) (v), the recognition
or enforcement of an award may be refused if it "has
not yet become binding on the parties". It is suggested
that, if an award is made in a foreign State, the
question of when it becomes "binding" should be
decided under the law of that foreign State and, if an
award is made in "this State", this question should be
decided on the basis of "this Law". It is therefore
proposed to include an indication on this point by
providing, for example, that the award is binding on the
parties from the date it was· made or from the date it
was delivered to each party (article 31 (3) and (4», or
that the award, if it does not provide otherwise, is
"subject to immediate enforcement", or something of
this kind.

3. The United States supports the policy of article 35,
which, in a single article, provides uniform conditions
for the recognition and enforcement of awards in
international commercial arbitration regardless of their
place of origin. It is pointed out that, as noted by the
Working Group at its fifth session, the inclusion of
provisions dealing with recognition and enforcement
not only of domestic but also foreign awards in the
country adopting the Model Law, may be viewed as
"an important step towards creating, in addition to the
multilateral and bilateral network, a unilateral system
of recognition and enforcement of foreign arbitral
awards. "41 The United States is satisfied that incon
sistencies, if any, between the legal regimes of the
Model Law and the 1958 New York Convention would
be avoided by the wording of article 1 (1) which
specifically provides that application of the Model Law
is "subject to any multilateral or bilateral agreement
which has effect in this State". The potential for
conflict between the two regimes is further ameliorated
by the "more-favourable-right" provision of article VII
(1) of the 1958 New York Convention.

Article 36.
Grounds for refusing recognition or enforcement

Article 36, paragraph (1)

1. Argentina expresses the view that article 36 should
be interpreted in the sense that an award would not be

41 A/CN.91233, para. 129.

recognized where the court finds that the arbitral
tribunal had proceeded without jurisdiction or had
infringed the exclusive jurisdiction of the court before
which the recognition or enforcement is sought.

2. The United States, noting that article 36 (1) extends
the scope of its provisions to international arbitration
awards irrespective of their place of origin, suggests
that a review of the provisions of this article shows that
not all of the grounds for the refusal of recognition or
enforcement may be equally applicable to both
"domestic" and "foreign" awards. The United States
considers that each of the provisions needs to be
reviewed at the next session of the Commission in light
of the decision still to be made on the territorial scope
of application of the Model Law.

3. As to the view of Finland to restrict the grounds for
recognition or enforcement of awards made in the
territory of the State where recognition or enforcement
is sought to the grounds mentioned in article 36 (1) (a)
(v) and 36 (1) (b), see para. 5 of the compilation of
comments on chapter VIII of the Model Law.

Article 36, paragraph (1) (a) (i)

4. In the view of Cyprus, the phrase in paragraph (1)
(a) (i) "failing any indication thereon" calls for improve
ment; it is suggested to replace that phrase by the
phrase "or failing such choice of law by the parties".

Article 36. paragraph (1) (a) (ii)

5. Cyprus makes two comments on paragraph (1) (a)
(ii). One concerns the word "proper" and is reflected in
para. 10 of the compilation of comments on article 34.
The other one is on the words "was otherwise unable to
present his case", which are considered to be very wide;
it is thought that the causes of inability to present one's
case ought to be expressly provided and that a
discretionary power may be left to the court to refuse
recognition and enforcement when it considers the
alleged cause reasonable in the circumstances.

6. For a comment of Venezuela on the Spanish text of
the Model Law applying equally to articles 36 (1) (a) (ii)
and 34 (2) (a) (ii), see para. 12 of the compilation of
comments on article 34.

Article 36, paragraph (1) (a) (iv)

7. In the view of Cyprus, the phrase in paragraph (1)
(a) (iv) "the arbitral procedure was not in accordance
with the agreement" is so wide that it affords a party a
basis for complaining of minor deviations from the
procedure.

8. In the opinion of Mexico, the phrase in para
graph (1) (a) (iv) "was not in accordance with the law
of the country where the arbitration took place" is
incongruent with paragraph (3) of article 11, which
provides the procedure to be followed by the arbitral
tribunal in the case where the parties have not agreed
on such procedure. It is, therefore, not "the law of the
country where the arbitration took place" which should
be followed, but this law, i.e. the Model Law. More-
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over, the proposed solution and the use of the suggested
terminology would coincide with the provision of
article 34 (2) (a) (iv).

Article 36, paragraph (l) (b) (ii)

9. India is of the view that the term "public policy" in
paragraph (1) (b) (ii) is too vague and allows conflicting
interpretations.

10. Qatar notes that article 36 governs the question of
refusing recognition or enforcement of an award in any
State which will adopt the Model Law and that,
according to paragraph (I) (b) (ii), recognition or
enforcement of an award may be refused where the
recognition or enforcement would be contrary to the
public order (or public policy) of the State concerned. It
is considered that where an arbitral award is valid and
binding in a country, so that the issue is limited to a
simple recognition or enforcement of that award in
another country, the public order of the country of
recognition or enforcement should be observed to the
narrowest extent, Le. only with regard to the pro
ceedings required for recognition or enforcement. T.be
proceedings normally envisage a compulsory measure
to secure payment of a pecun~ary amount or other
executory measures which in themselves, independently
of the subject-matter of the dispute and the legal rules
applied by the arbitral tribunal, do not constitute an
encroachment upon the public order of a country.
These legal rules, as they are applied to the subject
matter of the dispute, might be seen as inconsistent with
the public order of the country of enforcement or
recognition, although they are not inconsistent with the
public order in the country where, or according to the
law of which, the arbitral award was made. Where the
rights of the parties are determined in pecuniary form,
by recognition of a title, or in another way which does
not in itself affect the public order in the country of
recognition or enforcement, the public policy reason
should not be used for refusing recognition or enforce
ment. Otherwise, this would mean reopening the
consideration of the dispute in which a decision has
already been made, and as a consequence of such
action, arbitral proceedings would be wasted and the
confidence necessary in transactions in general and in
international transactions in particular would be shaken.
In support of its view, Qatar notes that many States,
among them the United States of America, have
legislation and certain case law which provide for such
restricted interpretation of public order. Consequently,
Qatar suggests that the following text be inserted at the
end of paragraph (1) (b) (ii):

"In deciding whether an arbitral award would be
contrary to the public policy of the State, there shall
be no reconsideration of the subject-matter of the
dispute upon which a ruling has been made by that
award and the decision shall relate only to the
proceedings or actions that will be required by the
recognition or enforcement."

Proposed addition to article 36

11. Norway proposes to insert the following new
paragraph in article 36:

"(2 bis) If an application for setting aside the award
has not been made within the time-limit prescribed in
article 34 (3), the party against whom recognition or
enforcement thereafter is sought may not raise any
other objections than those referred to in this article,
paragraph (I), sub-paragraph (a) (i) or (v) or sub
paragraph (b)."

C. Comments on additional points

Suggestions to add certain definitions

Counter-claim

1. Norway and the United States note that there is no
reference to counter-claims in the Model Law and that
the understanding of the Working Group was that any
provision of the Model Law referring to the claim
would apply, mutatis mutandis, to a counter-claim.42
Nevertheless, Norway proposes, for clarity and infor
mation, to include in article 2 a provision to the effect
that, unless otherwise stated, any provision referring to
claims shall apply, mutatis mutandiS, to counter-claims;
it is pointed out, however, that it would be necessary to
make a careful examination as to exceptions to such
principle equating the counter-claim with the claim.
The United States considers it desirable that an explicit
statement which permits and regulates counter-claims
be included in the Model Law and it proposes that this
be done either by adding a reference to counter-claims
in article 23 (I) and (2) (also in article 16 (2» or by the
inclusion of a general provision in article 2 to the effect
that all references to claims and defences apply, mutatis
mutandis, to counter-claims.

2. Mexico proposes to add, after the first sentence of
article 23 (I), dealing with the statement of defence in
respect of particulars contained in the statement of
claim, the words "or, where appropriate, to state a
counter-claim".

3. Czechoslovakia suggests adding, at an appropriate
place, the following provision:

"Until the end of the hearing the arbitral tribunal has
the right to conduct the proceedings also on counter
claims covered by the arbitration agreement and on
claims presented as set-offs in the form of a defence."

This State

4. Mexico proposes to add to article 2 a definition of
the expression "this State", as used at various places in
the Model Law, indicating that it means the country
that has adopted the Model Law.

Party

5. India proposes that a subparagraph be added to
article 2 defining "party" as a "natural or juridical
person who has entered into an arb!tration agre~men~,

irrespective of whether that person is named or identi
fied in the agreement".

42A/CN.91246, paras. 73 and 196.
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Appointing authority Evidence of witnesses

6. The German Democratic Republic observes that
the term "appointing authority" is used in article 11 but
not defined in the Model Law. It suggests that a
definition of that term be included in article 2.

Award

7. Mexico proposes to specify in article 2 the types of
decisions of an arbitral tribunal which are to be
comprehended by the word "award" as used in
article 34 (1) and other articles which may distinguish
various kinds of awards (e.g. article 16 (3)). (As to
which types of awards may be subject to setting aside
under article 34, see comments by Austria, Norway and
Poland on article 16 (para. 7 of the compilation of
comments on article 16) and comments by Japan on
article 34 (para. 7 of the compilation of comments on
article 34)).

Suggestions for new provisions on additional issues

Calculation of time-limits

8. Norway proposes to include a general provision on
the calculation of time-limits, in particular whether the
first and/or the last day of the term should be counted
and the extension of the period where it would
otherwise expire on a dies non juridicus (reference is
made to articles 28 and 29 of the Convention on the
Limitation Period in the International Sale of Goods
(New York, 1974)43).

Burden ofproof

9. The Soviet Union considers it worthwhile from a
practical point of view, following the example of
article 24 of the UNCITRAL Arbitration Rules, other
known international and national rules, as well as
arbitration laws, to include in the Model Law (for
example, as article 24 bis) an indication to the effect
that each party bears the burden of proof of those facts
to which it refers, and that arbitrators are entitled to
demand from the parties the presentation of additional
evidence. While these questions may be resolved, at
least indirectly, by the general rule contained in
article 19 (2), the importance of these questions warrants
that they be settled in the Model Law in a clearer and
more direct way.

10. In order to clarify the responsibilities of the
parties and of the arbitral tribunal, the United States
believes that it would be useful to add to article 24 a
statement regarding the burden of proof, namely that
"each party shall have the burden of proving the facts
relied on to support its claim or defence". The same
language is found in article 24 (1) of the UNCITRAL
Arbitration Rules. Absent such language, some parties
may not be diligent or some arbitral tribunals might
misconceive their role as being investigatory.

43A/CONF.63/15.

11. The United States proposes that two aspects of
arbitral procedure, pertaining to the presentation of
evidence by witnesses, be addressed by specific pro
visions of the Model Law. Firstly, it would be prudent
to add a provision that "the arbitral tribunal is free to
determine the manner in which witnesses are examined,
unless the parties have agreed otherwise". This language
is modelled on article 25 (4) of the UNCITRAL
Arbitration Rules. This power is already implicit in
article 19 (2) of the Model Law, which gives the arbitral
tribunal discretion to conduct the arbitration in such
manner as it considers appropriate, subject to the
agreement of the parties and other provisions of the
Model Law. However, the manner of questioning
witnesses arises in almost every international arbitral
proceeding, and it would be useful to have a specific
provision which can be cited to support the position
that this matter is for determination by the arbitral
tribunal. Secondly, the United States suggests the
inclusion of a provision that "evidence of witnesses may
also be presented in the form of written statements
signed by them". Inclusion of such a provision in the
Model Law, as is done in article 25 (5) of the
UNCITRAL Arbitration Rules, would clarify that this
useful and at times necessary method of presenting
testimony is available to parties in international com
mercial arbitration proceedings.

Conflicts of law issues

12. The German Democratic Republic observes that
the Model Law does not contain rules on certain
conflicts of laws, for example, rules on the law
applicable to arbitration agreements and on the law
applicable to awards on the merits, and that the
preliminary drafts contained proposals for such rules
which appeared to be appropriate to the nature and
purpose of the Model Law. It is suggested that the
advisability of having such rules be reconsidered.

Costs ofarbitral proceedings

13. The German Democratic Republic, Qatar and
Sweden suggest that the Model Law should deal with
the question of costs of arbitral proceedings. In the
view of the German Democratic Republic, the Model
Law should regulate the principles in the matters of
costs, including distribution of costs and the obligation
to make advance payments, and that articles 38,40 (1)
and 41 (1) of the UNCITRAL Arbitration Rules could
serve as a model for such regulation. Qatar proposes
the inclusion of provisions related to the costs of
arbitration, advance deposits for the costs and the
apportionment of the final costs between the parties;
stressing the importance of such provisions for the
orderly conduct of international arbitration, Qatar
suggests that the provisions to be included be modelled
on articles 38 to 40 of the UNCITRAL Arbitration
Rules. Sweden, considering the arbitration costs to be
an important question, points out that the Model Law
is fairly detailed in other aspects and that, therefore, the
absence of provisions on costs appears to be a defect.
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14. As to a proposal by Finland to deal with the effect
of a failure of a party to pay his share of the advance to
the arbitrators, see para. 1 of the compilation of
comments on article 11.

Other comments

Modification ofand amendment to contracts

15. The Federal Republic of Germany observes that
the question as to whether an arbitral tribunal should
have the authority to modify a contract so as to adapt it
to a changed situation or to amend it is being discussed
on a broad international scale. It is the understanding
of the Federal Republic of Germany that the absence of
a provision on that point means that there is no
intention to grant to the arbitral tribunal this sort of
authority. The delegation of the Federal Republic of
Germany advocated that there be no such provision in
the Model Law, and it continues to hold that view. It is
thought that the argument against the inclusion of a
provision on this issue is not so much that an
adaptation of contracts involves questions of substantive
law while the Model Law is a law on procedure, but
that the activity of the arbitral tribunal is concentrated
on the interpretation and application of contractual
agreements and legal provisions. The authority to
modify and amend contracts, such as is given to the
State courts of the Federal Republic of Germany,
would often be the best way to arrive at a settlement of
a dispute in terms of a just accommodation of interests.
Nevertheless, a provision of this kind in the Model Law
does not seem appropriate. If the parties have provided
in the arbitration agreement for the possibility of
making modifications or amendments in the contract,
the arbitral tribunal can take the appropriate measures.
An agreement of this kind does not have to be made
expressis verbis; it may be derived from the significance
and purpose of the agreement. However, if the parties
do not want an arbitration of this kind, it should not be
imposed on them.

Commentary on the model law

16. In the opinion of CEC it would be desirable that a
report be adopted by the Commission in conjunction
with the Model Law. Such report should, in its first
part, explain the nature of the Model Law in the system
of international law, indicate the procedure which may
be used to incorporate the Model Law in a national
legal system, and consider the relation of the Model
Law, as incorporated in the legal system of a State, to
international agreements entered into by the State and
its relation to other legal rules on arbitration of the
State. It is observed, however, that in view of the
variety of legal systems which may adopt the Model
Law, such report could only provide general guidelines
directed principally to those States which are less
familiar with the arbitral procedure. In its second part,
the report should contain an article-by-article analytical
commentary of the Model Law explaining briefly the
reasons for adopting particular solutions.

Drafting

17. The Soviet Union expresses its understanding that
attention will be paid at the session of the Commission
to the need for establishing corresponding language
versions of the Model Law, to the uniform use of
terminology (e.g. the terms "country" and "State",
especially in articles 35 and 36), to the titles of
individual chapters and articles, and similar matters.

18. IBA suggests that the text should be reviewed to
ascertain whether the words "territory", "country" and
"State" are used appropriately in their respective
contexts.

[AlCN.9/263/Add.I]

ADDENDUM

Introduction

1. This addendum to document A/CN.91263 contains
a compilation of those comments received between
31 January and 29 March 1985 from the following
States and international organizations: Canada, Sudan,
Yugoslavia; Asian-African Legal Consultative Com
mittee (AALCC), l Hague Conference on Private Inter
national Law (Hague Conference)2 and International
Chamber of Commerce (ICC).3

2. The structure and the way of presentation used in
this addendum are the same as those used in document
A/CN.91263.4

Analytical compilation of comments

A. General comments on the draft text

1. Canada expresses the view that the Model Law is a
valuable step forward in promoting a simple, workable
set of rules that will recognize and encourage inter
national arbitrations. Overall, the Model Law is well
designed to achieve the primary goals of international
commercial arbitration, these being speed and reasonable
costs of the proceedings, limited but effective judicial
support, and neutrality of the proceedings. It contains a
number of drafting and procedural problems, but none
of them appear to reflect a concept which is un
acceptable to Canada or to the underlying principles of
Canada's two legal systems, the common law and the
civil law.

'The comments of AALCC reflect the unanimous or prevailing
views expressed during the consideration of the draft text of the
Model Law by its Sub-Committee on International Trade Law
Matters at its twenty-fourth session (Kathmandu, Nepal, 7-12 February
1985).

2The comments were submitted by the Permanent Bureau of the
Hague Conference. Where a comment, as on article 27, refers to the
Hague Conference on Private International Law itself, the name of the
international organization is not abbreviated.

'The comments of ICC were adopted by its Commission on
International Arbitration on 29 November 1984.

4A/CN.91263, paras. 4-6 of the introduction.
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2. ICC is of the view that the disparity between
various national arbitration laws and the difficulties for
international businessmen in foreseeing how a dispute
will be resolved within a specific legal system and
enforced in another judicial system call for a harmoni
zation of those laws that govern the settlement of
disputes arising in international transactions. Important
steps have already been taken through the many
bilateral and multilateral agreements and conventions
that are in existence. Harmonization should preferably
be done through the elaboration of a model law rather
than a convention, which, as experience shows, is less
readily accepted by a great number of nations unless
important reservations are made to it, thus diminishing
its value as a uniform instrument. The need for a model
law will be looked upon differently by those industria
lized countries with a long commercial tradition and
dispute settlement experience, on the one hand, and by
countries which are entering the international trade
community, on the other hand. ICC therefore believes
that the Model Law should neither limit the freedom of
parties to tailor their arbitrations nor suppress existing
concepts and practices in different parts of the world. A
model law should set a standard framework for what is
universally accepted as being required to ensure due
process of law, fairness and equality, Le. the funda
mental principles of justice. Therefore, in individual
questions raised by the Model Law where there exist
important differences in opinion, concepts and tradition
amongst trading nations, ICC prefers leaving these to
develop freely and unbound rather than changing
present concepts and practices already in force in
various countries. Thus, rather than a detailed regula
tion bringing a high degree of precision and certainty to
a particular problem to which different solutions are
given in various countries, ICC favours an attitude
where the Model Law adopts a common denominator.
A model law that forces solutions envisaged as foreign
by the receiving nations is not likely to be generally
accepted and would therefore be counter-productive.

B. Specific comments on individual articles

CHAPTER I. GENERAL PROVISIONS

Article 1.
Scope ofapplication

Territorial scope of application

1. AALCC, noting that the Model Law does not
contain any provision on the territorial scope of
application, is of the view that the Model Law should
not incorporate territorial limits.

Model law yields to treaty law

2. AALCC recommends replacing in paragraph (I)
the words "which has effect in this State" by the words
"which is in force in this State".

Substantive scope of application: "international commer
cial arbitration"

" Commercial"

3. With respect to the definition of "commercial",
Canada recognizes that, although it is not usual
statutory drafting practice to place definitions in
footnotes, any jurisdiction which decides that a defini
tion of "commercial" is necessary in its arbitration
legislation will apply its own techniques of drafting and
interpretation in that regard. It is the view of Canada
that business activities of Governments and their
agencies, including sovereign risk loans, are included in
the definition of "commercial". If it is not intended that
such governmental activities or loans be covered by the
definition, this should be made explicit. It would seem
preferable to provide that such activities come under
the Model Law, leaving it open to a Government which
wishes to exempt itself to identify this fact in its
legislation.

4. AALCC recommends that, instead of an illustrative
list, a definition of the term "commercial" should be
given and included in the text of article I itself.

5. In the view of ICC, the technique of leaving the
definition of the term "commercial" in a footnote is not
advisable. The term is essential to the scope of the
Model Law and should find its place in the law itself.
ICC is not of the opinion that the law must bring about
a harmonization of the concept "commercial". On the
contrary, various interpretations and meanings given by
different countries must be respected, but the law
should elaborate on the definitions so that the examples
which will eventually be included in the Model Law are
precise and provide guidance to the persons involved in
arbitration. Ice adds that it seems indispensable for
the usefulness of the Model Law to indicate whether it
applies to commercial transactions undertaken by
sovereign States and State-owned enterprises.

"International"

6. As to the term "international", the view of ICC is
that the present compromise solution in article 1 (2) is
acceptable. ICC interprets it as covering the common
case where two parties having their places of business in
the same country enter into a contract which has to be
performed abroad.

Places. other than place of business. determining inter
national character of arbitration (article 1, paragraph
(2) (b))

7. Canada notes that some of those consulted, including
its provincial governments, expressed concern that
under paragraph (2) (b) an arbitration became inter
national merely by virtue of the fact that the place of
arbitration was selected outside of the jurisdiction. This
could permit a type of "forum shopping" which could
prove unacceptable to some jurisdictions.
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Yet other international /ink (article 1, paragraph (2) (c))

8. In the view of Canada, paragraph (2) (c) is too
vague. Canada is uncertain what the subparagraph is
intended to accomplish and believes it is unlikely that
many jurisdictions, especially those that follow the
common law, would enact such a provision.

9. Yugoslavia is of the opinion that the definition of
the term "international" contained in article 1 is too
broad since, according to paragraph (2) (c), an arbitral
award is considered international where both parties
have their places of business in the same State provided
that "the subject-matter of the arbitration agreement is
otherwise related to more than one State". In addition,
the definition of international commercial arbitration
implies that the arbitral tribunal may examine issues of
substance in order to determine its competence, which
is contrary to the existing international practice. Since
such a solution could create complex situations, it is
suggested simplifying article I so as to ensure effective
determination of the arbitral tribunal's competence.
The solutions contained in article 1 are contrary to
Yugoslav laws and regulations, and it is feared that this
can be one of the reasons for a negative attitude
towards the Model Law as a whole. The definition
contained in article I is reflected particularly in articles
35 and 36, according to which a domestic award may in
some cases be subject to the exequatur procedure, which
is contrary to the practice in Yugoslavia as well as in
many other countries. It is suggested that the definition
contained in article I should be re-examined and re
formulated in accordance with the existing international
practice and the solutions provided in existing conven
tions relating to recognition and enforcement of foreign
arbitral awards.

Article 2.
Definitions and rules of interpretation

Article as a whole

1. AALCC, noting that article 2 sets forth definitions
of certain terms and rules of interpretation, recommends
that the definitional provisions and those provisions
setting forth rules of interpretation should be divided
into two independent articles entitled "Definitions" and
"Rules of interpretation". It would be appropriate to
place the article containing the rules of interpretation
towards the end of the Model Law.

Article 2, subparagraph (c)

2. In the view of the Hague Conference, subpara
graph (c) seems hardly compatible with article 28 of the
Model Law. The freedom of the parties to choose the
law applicable to the substance of the dispute consti
tutes a fundamental principle of private international
law. It seems not desirable to permit the parties, by a
provision in the Model Law, to entrust this choice to a
third party or, even less desirable, to an institution such
as the International Chamber of Commerce (which,
moreover, would have to declare itself not competent in
the matter). The possibilities should be limited in that

either the parties choose the applicable law, and this
choice is to be respected by the arbitral tribunal, or,
failing any designation by the parties, the arbitral
tribunal, and only it, determines the applicable law
according to article 28 (2). (It is observed that it is not
necessary, in this context, to discuss whether an
authorization given to an arbitral tribunal to choose
freely the law applicable to the substance of the dispute,
without any reference to a conflicts rule, is equivalent
to an authorization, as dealt with in article 28 (3), to
decide as amiable compositeur.) The provision of article
2 (c) should therefore be modified by a reservation
concerning article 28.

Article 2, subparagraph (e)

3. Canada expresses the view that the modalities of
delivery by each system described in subparagraph (e)
will have to be considered by each State, having regard
to the rules of delivery it accepts in the case of judicial
procedures and to local circumstances. For example,
Rules of Court may deem service to take place within a
certain number of days following the date of posting.

Article 4.
Waiver ofright to object

1. In the view of Yugoslavia, the general rule on
presumed waiver of the right to object can constitute an
unjust and heavy sanction which, at the same time,
gives considerable power to the arbitral tribunal. The
requirement "without delay" is too strict, particularly
when the party is from a developing country, since it
results in an extremely unfavourable position for a
party which has failed to object. It is suggested that,
instead of having a general rule on a party's failure to
object, the failure of a party should be assessed in each
specific case, taking into account all relevant
circumstances.

2. AALCC expresses the view that the term "without
delay" is vague and that it would be appropriate if
some time-limit were indicated.

3. Canada observes that the English language version
of this article seems less than clear to the reader. The
question is whether it means non-compliance with the
law or with the agreed upon derogation. If it means the
former, then the question is whether the clause should
not read "from which the parties may not derogate"
rather than "from which the parties may derogate".
However, the French language version would appear to
indicate that it is the latter which is intended; if this is
true, the ambiguity in the English language version
could be removed by adding, after the word "non
compliance", the words "with the agreed upon deroga
tion or requirement under the arbitration agreement".

Article 5.
Scope of court intervention

AALCC suggests modifying the heading of article 5
so that it would read "Limitation of court intervention".
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Article 6.
Court for certain functions ofarbitration assistance

and supervision

1. Yugoslavia, noting that this article deals with the
competence of the Court within a legal system and not
the question of its international jurisdiction, proposes
formulating a solution according to which, in the first
place, international jurisdiction would be given, in
principle, to the Court of the State to whose procedural
law the parties have agreed to subject their arbitration,
and, in the absence of such an agreement, the jurisdic
tion would depend on the place of arbitration. It is
noted that a problem would arise where the parties
have not reached such an agreement and where the
place of arbitration has not been determined, if there is
a need for court intervention before the arbitral
proceedings have commenced.

2. AALCC expresses the view that it should be made
clear that the courts designated by the national authority
should have the jurisdiction to deal with matters
concerning the Model Law. It is suggested modifying
this article as follows:

"Article 6. Courts with jurisdiction to perform the
functions provided in the Model Law

"The courts with jurisdiction to perform the functions
provided in the Model Law shall be ... "

CHAPTER 11. ARBITRAnON AGREEMENT

Article 7.
Definition andform ofarbitration agreement

Article as a whole

1. AALCC recommends splitting this article into two
articles, one dealing with the definition of an arbitration
agreement and the other with the form of the arbitra
tion agreement.

Article 7, paragraph (1)

2. In the opinion of Canada, the word "defined" in
connection with the words "legal relationship" appears
to raise a question. The expression "defined legal
relationship" does not convey any particular concept in
common law, and it raises a question as to where the
legal relationship was defined-in a statute, a contract
or elsewhere. It is, therefore, asked whether this word is
necessary.

3. AALCC recommends replacing in paragraph (1)
the expression "defined legal relationship" by the
expression "defined legal issues" or "defined legal
disputes" .

Article 7, paragraph (2)

4. In the opinion of Canada, paragraph (2) should
provide for paperless transactions, i.e. automatic data
processing in international trade.

5. Canada observes that where a contract incorporates
the terms of another contract and that other contract
contains an arbitration clause, there has in practice
been uncertainty as to whether the arbitration clause
has been incorporated in the first contract. It is
assumed that this incorporation by reference is now
covered by the language contained in paragraphs (1)
and (2), but if there is any doubt, it should be made
explicit that it is so covered by the article. One way to
do this might be to add language to paragraph (2) to
the effect that where a contract incorporates the terms
of another contract and the other contract contains an
arbitration clause, the arbitration clause shall be deemed
to be incorporated in the first contract.

6. AALCC, regarding the question whether a signature
on a document should be handwritten or could be
effected by mechanical means, recommends that the
mode of signature should be left to the national laws.

7. Yugoslavia suggests supplementing this article so as
to enable the parties, in spite of non-compliance with
the requirement of written form, to validate the
arbitration agreement (e.g. by taking part in a hearing
on the substance of the dispute without objecting, or by
a statement of the defendant, entered in the record of
the arbitration, that he submits to the jurisdiction of the
arbitral tribunal). The provision on the written form
contained in this article should make clear that it
should not be interpreted as a provision aimed at
protecting public interests but as one aimed at pro
tecting private interests. It is observed that the rules
requiring evidence of the arbitration agreement in the
exequatur proceedings (article 35) can be softened by
providing that the party requesting recognition or
enforcement must give evidence of a valid submission
of the other party to arbitration, which does not
necessarily mean that a written arbitration agreement
has to be presented as evidence.

Proposed addition to article 7

8. ICC, noting that the Model Law is intended to be
enacted in countries with different judicial systems and
rules of interpretation, expresses the view that the
jurisdiction of arbitral institutions ought to be pre
served in the clearest possible terms, and that there
should be a provision on the possible conflict between
the rules of the Model Law and the rules of the
institution. It is proposed adding the following para
graph to article 7:

"(1 bis) Where the parties have agreed to refer all
or any of the disputes specified in article 7 (I) to
arbitration administered by a permanent arbitral
institution, the arbitration shall be conducted in
accordance with, and be governed by, the rules of
such arbitral institution in so far as these are not
contrary to, or inconsistent with, the mandatory
provisions of this Law, which, in case of conflict,
shall prevail."
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Article 8.
Arbitration agreement and substantive claim before court

Article 8, paragraph (l)

1. Canada expresses the view that paragraph (1) is not
clear. The question is whether it is intended to provide
for only a stay of the action or for its total removal
from a court, or whether it is, perhaps, intended to
leave this question for determination by the legislature
adopting the Model Law.

2. Yugoslavia observes that, where the State court
finds that it has no competence to decide the dispute, it
is not customary for the court to instruct the parties to
approach a certain institution for the purpose of
settling their dispute. This should be left to the parties.
Resort to arbitration may not be the only (or best)
solution for the parties.

3. AALCC suggests deleting the words "incapable of
being performed" since they ate considered as
superfluous.

Article 8, paragraph (2)

4. AALCC recommends re-formulating paragraph (2)
as follows:

"Where, in such cases, arbitral proceedings have
already commenced, the arbitral tribunal shall con
tinue its proceedings unless the court grants an
interim order to suspend the proceedings."

CHAPTER Ill. COMPOSITION OF
ARBITRAL TRIBUNAL

Article 10.
Number ofarbitrators

1. The Sudan proposes, for the sake of compre
hensiveness and clarity, adding the following new
paragraph to article 10:

"(3) Notwithstanding paragraph (1') of this article,
where the arbitral tribunal is constituted of more
than one arbitrator, the number of arbitrators shall
be uneven."

The proposal is meant to deal with the possibility that
the parties appoint an even number of arbitrators in
their agreement.

2. ICC expresses the view that, since the parties may
agree on any number of arbitrators, provision ought to
be made for the question how, failing an agreement by
the parties, the appointment should be made. The
present provisions in article 11 (3) provide only for the
most common cases of one or three arbitrators. A
general rule seems to be required for the appointment
of an even number of arbitrators and of an uneven
number of arbitrators in excess of three.

Article 11.
Appointment ofarbitrators

Article 11, paragraph (l)

1. The Sudan proposes replacing in paragraph (1) the
clause "unless otherwise agreed by the parties" by the
clause "however, if a sole arbitrator is to be appointed,
such arbitrator shall be of a nationality other than the
nationality of the parties". This provides more clarity
and satisfaction.

Article 11, paragraph (3)

2. In the view of Canada, paragraph (3) should
provide specifically that an arbitrator may be appointed,
even after the expiry of the period of time, right up to
the time a request is made to the Court. As presently
drafted, paragraph (3) implies that, after the expiry of
the specified period of time, a party cannot appoint an
arbitrator, or the two arbitrators that have been
appointed cannot appoint a third arbitrator. It is also
asked whether, in practice, 30 days is a long enough
period of time to allow the two arbitrators, who have
been appointed, to appoint the third one.

3. ICC notes that the Model Law does not require
expressly that the arbitrators shall be independent of
the parties and impartial. While it is true that article
11 (5) provides that a Court, when asked to intervene,
shall secure the appointment of an independent and
impartial arbitrator, nothing in the Model Law excludes
the possibility that the parties themselves appoint
somebody who is not independent or impartial, for
example, their counsel. Although, according to article 12,
an arbitrator should disclose circumstances that may
cast doubt on his impartiality and independence, an
express provision that all arbitrators must be impartial
and independent is preferable.

Article 12.
Groundsjorchallenge

Article as a whole

1. Canada, noting that the English language version
of this article uses the expression "justifiable doubts" in
paragraphs (1) and (2) as an equivalent of the French
language expression "doutes tegitimes", observes that
the expression "justifiable doubts" creates difficulties of
application for an English-speaking common law lawyer.
In the opinion of Canada, the expression "reasonable
doubt" would be a more appropriate expression to
convey the meaning intended by the article. Further
more, it is suggested that the requirement of disclosure
in paragraph (1) should be more stringent than that of
paragraph (2), with a bias in favour of disclosure in
paragraph (l), and that article 12 should be revised
accordingly.

2. The Sudan submits that article 12 would be more
comprehensive if the following wording were added at
its end:
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"Such circumstances include, but are not limited to,
any financial or personal interest in the outcome of
the arbitration or any commercial tie with either
party or with a party's counsel or agent, if any."

Article 12, paragraph (2)

3. Yugoslavia is of the view that the grounds for
challenge of arbitrators should be widened. Article
12 (2) specifies only doubts as to impartiality and inde
pendence, which is good but insufficient. It should be
provided that an arbitrator can be challenged if he does
not perform his functions without undue delay or, in
the case of permanent arbitral tribunals, in compliance
with the rules.

Article 13.
Challenge procedure

Article 13, paragraph (1)

1. ICC observes that,although paragraph (1) leaves
freedom to the parties to agree on a challenge pro
cedure, paragraph (3) unfortunately limits the scope of
the freedom considerably by ,giving a party the right to
request the Court to decide on the challenge if the
challenge under the procedure agreed upon is not
successful. In the opinion of ICe, this limitation of the
parties' right to agree on the challenge procedure is
undesirable for the following reason. Parties prefer
arbitration to court proceedings, among other reasons,
because of its confidential character. If a State Court is
to try a case according to paragraph (3), it is feared that
the dispute will become public (parties' identity, amount
in dispute, etc.) with sometimes devastating effects to
the parties' image and financial position. Dilatory
tactics must be curtailed. Arbitration would become
less attractive to the parties, if desirable at all, where
arbitration proceedings could be held up and matters
sent to a State Court by simply challenging, bona or
mala fide, an arbitrator; arbitration would also become
less attractive to the arbitrators, knowing that their
competence and ethics are at risk of being discussed
publicly in a Court every time they accept to arbitrate.
The model law should therefore treat different cases
differently. Recourse to Court is acceptable in ad hoc
arbitrations, but parties should be free to exclude such
intervention where the institutional rules they have
chosen contain provisions in this respect.

Article 13, paragraph (2)

2. Yugoslavia and ICC object to paragraph (2),
according to which the arbitral tribunal, including the
challenged arbitrator, decides on the challenge. ICC is
of the view that arbitrators should not be their own
judge in matters of challenge. Yugoslavia observes that
it is hard to expect an arbitral tribunal to be objective if
the arbitrator whose challenge is requested participates
in the decision-making; this is particularly so where a
sole arbitrator is challenged. In the view of Yugoslavia,
it seems to be more appropriate, at least in the case of a
permanent arbitral institution, that a governing council
or an ad hoc body should make decisions in such
matters.

Article 13, paragraph (3)

3. Canada, with regard to the provision in paragraph
(3) that the decision of the Court shall be final, poses
the question whether it means a "final decision" of the
Court and, therefore, one subject to appeal to a higher
court, or whether it means that the decision itself is
final and cannot be appealed. The provision is unclear,
at least in a common law context, and should be
clarified. If the second meaning is the one intended, the
paragraph might convey it better if the words "and
binding" were added after the word "final" .

4. The Sudan is of the opinion that it would be safer
and more just to add the following text at the end of
paragraph (3): "only where such continuance does not
prejudice the claim or defence of the challenging
party" .

Article 14.
Failure or impossibility to act

1. It is the view of Canada that the procedures in
articles 13 and 14 should mesh. At present, the
relationship of article 14 to article 13 is not entirely
dear. For instance, one may ask whether the apparent
bias of an arbitrator might be regarded as a de jure
impossibility to act.

2. In the view of ICC, present article 14, dealing with
de jure or de facto impossibility of an arbitrator to act
and giving exclusive jurisdiction to the State Court
where a controversy remains regarding the termination
of the arbitrator's mandate, is not compatible with
those rules of arbitral institutions which provide that, in
such cases, the institution takes a final decision. ICC
proposes that article 14 be modified so as to give the
parties the freedom to agree on the procedure to be
followed and to give jurisdiction to the State Court only
as a last resort in case the agreed upon procedure for
some reason fails (as is done in article 11 (4) of the
Model Law). It is noted, however, that since parties
may agree on the termination of the mandate of an
arbitrator (article 14, first sentence), article 14 might be
interpreted as meaning that the mere fact that the
parties submit' a dispute to the rules of an arbitral
institution implies that they have given the institution
the power to decide the issue (by virtue of article 2 (c)
giving the parties the right to authorize an institution to
make a determination for the parties). If it is considered
impossible to amend the Model Law so as to give
jurisdiction to the State Court only as a last resort, and
if the interpretation noted above is correct, it would be
desirable, if possible, to make a record of that
interpretation.

3. Canada is of the view that, in an arbitration with
three arbitrators, a party ought to be able to request the
other members of the arbitral tribunal to terminate the
mandate of the third arbitrator before being required to
request the Court to do so, in order to reduce the
necessity of petitioning the Court.
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4. The Sudan proposes adding the following new
paragraph to article 14:

"(2) If the sole or presiding arbitrator is replaced
for any of the reasons embodied in the above
paragraph, any hearings held previously shall be
repeated. Likewise, if any other arbitrator is replaced,
such prior hearings shall be repeated at the discretion
of the arbitral tribunal."

5. AALCC, in view of its suggested re-formulation of
article 6 (see paragraph 2 of the compilation of
comments on article 6), observes that certain conse
quential amendments would need to be incorporated in
this article, namely "the Court specified in article 6"
would need to be replaced by "the Courts specified
according to article 6".

Article 14 bis

AALCC recommends that the opening words "The
fact that" should be deleted as superfluous.

Article 15.
Appointment ofsubstitute arbitrator

The Sudan, noting that article 15 does not provide a
period of time for the appointment of a substitute
arbitrator, proposes adding, after the words "a substi
tute arbitrator shall be appointed", the following
words:

"provided that such appointment shall be made
within one month from the date of the termination of
the mandate of the arbitrator being replaced".

For linguistic reasons, the words "arbitrator being
replaced", contained in the wording that follows the
proposed addition, should be replaced by the words
"such arbitrator".

CHAPTER IV. JURISDICTION OF
ARBITRAL TRIBUNAL

Article 16.
Competence to rule on own jurisdiction

1. AALCC recommends that this article be entitled
"Competence".

2. Canada expresses the view that paragraph (3) seems
unduly restrictive in limiting the right of a party to
contest a finding of jurisdiction to an action to set aside
the award. The acceptance of such a principle is
unlikely in any Canadian jurisdiction because it is
considered that the resolution of jurisdictional issues
should not have to await the final award. A party
should be able to deal with the question of jurisdiction
as a preliminary matter. The problem with leaving it to
the enforcement State is that there will be a difference
between those States that are parties to the 1958 New

York Convention and those that are not. Furthermore,
the recent decision of the French Court of Appeal in
Paris in the case Arab Republic of Egypt v. Southern
Pacific Properties, Ltd. et al. (International Legal
Materials, vol. 23, no. 5, September 1984, pp. 1048
1061) illustrates the importance of resolving such
questions at an early stage. Paragraph (3) should be
revised to address this problem, perhaps by providing
that an arbitral tribunal can refer the question of its
jurisdiction to the Court.

Article 18.
Power ofarbitral tribunal to order interim measures

1. The Sudan proposes the following text, which is an
amalgamation of different international arbitration
rules, in replacement of the text of this article:

"Unless otherwise agreed by the parties, the arbitral
tribunal, on its own motion or at the request of either
party, may take any interim measure of protection as
it considers fit in respect of the subject-matter of the
dispute, such as ordering the deposit of goods, if any,
with a third party or the opening of a banker's credit
or the sale of perishable goods."

2. AALCC recommends that the title of this article be
"Interim measures", and proposes re-formulating the
text of the article as follows:

"Unless otherwise agreed by the parties, the arbitral
tribunal may, at the request of one of the parties,
order such interim measures of protection as the
arbitral tribunal may consider necessary in respect of
the subject-matter of the dispute. The arbitral tribunal
may require any party to provide security for the cost
of such measures."

3. Canada suggests, in the interest of clarity, that this
article be combined with article 9.

CHAPTER V. CONDUCT OF
ARBITRAL PROCEEDINGS

Article 19.
Determination of rules ofprocedure

Article 19, paragraph (2)

1. In the opinion of Yugoslavia, it seems insufficient
to restrict the power of the arbitral tribunal to conduct
the proceedings in such manner as it considers appro
priate only by providing that the parties are to be
treated with equality and given a full opportunity of
presenting their case. The arbitral tribunal should be
obliged to respect a wider scope of minimum-standard
procedural rules of the legal system to which the parties
agreed to submit the arbitration, or, in the absence of
such agreement, of the legal system in whose territory
the arbitration takes place. The procedural rules of the
applicable legal system which provides the grounds for
setting aside of the award may be inspiring in
determining such minimum-standard rules.
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Article 19, paragraph (3)

2. In the view of the Sudan, the following addition
would be important at the end of paragraph (3): "on his
own or through a counsel or agent".

Article 20.
Place ofarbitration

AALCC is of the view that the best practical solution
to the concern raised by member States of AALCC,
namely that article 20 may work to the disadvantage of
parties from developing countries, would be to append
a footnote to paragraph (1) of article 20, as follows:

"The Asian-African countries are recommended to
include in their agreements the use of Cairo and
Kuala Lumpur Arbit'ration Centre and any other
Centre established by the Asian-African Legal Con
sultative Committee, as a venue of arbitration."

Article 21.
Commencement ofarbitral proceedings

Canada observes that this article is illustrative of the
reason why the matter of deemed receipt in article 2 (e)
is very important for each jurisdiction to resolve (as to
Canada's comments on article 2 (e), see para. 3 of the
compilation of comments on article 2). It is suggested
that the words "or deemed to have been received" be
inserted in article 21 between the words "is received"
and the words "by the respondent".

Article 22.
Language

Article 22, paragraph (1)

1. AALCC recommends an expansion of paragraph (1)
of this article to provide for the situtation where, failing
agreement by the parties, the language of one of the
parties is not the language, or among the languages,
chosen by the arbitral tribunal for use in the arbitral
proceedings. In this situation, this party should have
the right to have translations of the proceedings into his
own language at his own expense.

2. ICC is of the opinion that paragraph (1) ought to
be modified so as to make clear that a party may
express himself in any language he chooses provided he
arranges for interpretation into the language to be used
in the proceedings, as decided by the arbitrators. It is of
fundamental importance in an international arbitration
that, failing an agreement by the parties, each party is
given a full opportunity of presenting his case in the
language he chooses.

Article 23.
Statements of claim and defence

Article 23. paragraph (2)

1. AALCC recommends that the words "or supple
ment" be added in paragraph (2) between the words "to

allow such amendment" and the words "having regard
to the delay".

Proposed addition to article 23

2. AALCC recommends that the following new para
graph be added to article 23:

"(3) In any case the court may fix a date before
which the parties shall present their documents and
their final statements."

Article 24.
Hearings and written proceedings

Article 24, paragraphs (l) and (2)

1. Canada observes that the drafting of paragraphs (1)
and (2) can be confusing to the reader. In the absence
of a contrary agreement, a party should have the right
to an oral hearing. This should not be in the discretion
of the arbitral tribunal. Even if the parties have agreed
previously not to have oral hearings, a party should still
be able subsequently to require an oral hearing (on
terms and conditions-such as costs-which could be
established by the arbitral tribunal) in the interest of
giving him a full and fair opportunity to present his
case. In any event, the arbitral tribunal should always
have the power to order an oral hearing on its own
initiative if it feels such a hearing is necessary to get out
all the ,evidence to reach a proper decision in the
dispute. Although pacta sunt servanda is an extremely
important principle, which should be overriden only in
rare instances, the achievement of a just resolution of a
dispute is also an objective which ought not to be
disregarded. This is especially so in a case where the
parties may have agreed early in their contractual
relationship to arbitration with no oral hearings with
out being able to foresee the nature of the difficulties
that subsequently arise in that connection. In all cases,
it is very important that sufficient advance notice
should be given before oral hearings are held.

Article 24, paragraph (4)

2. In the view of Canada, the expression "expert
report or other document", as used in the second
sentence of paragraph (4), is too vague. It is suggested
that more clarity is required as to what other kinds of
documents are to be covered.

3. Since paragraph (4) is not clear as to whether the
documents supplied to the arbitral tribunal are required
to be submitted to the other party in original or copies
thereof and whether the other party has the right to
examine them, AALCC recommends the deletion of the
reference to "documents" or "document" from para
graph (4) and the addition of the following provision as
paragraph (5):

"(5) Each party shall have the right to examine any
document presented by the other party to the arbitral
tribunal. Unless otherwise decided by the arbitral
tribunal, copies of such documents shall be com
municated by the supplying party to the other
party."
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Proposed addition to article 24

4. The Sudan suggests that the following new para
graph be added to this article:

"(5) Subject to any agreement of the parties to the
contrary, the hearings shall be held in camera."

Article 27.
Court assistance in taking evidence

I. The Hague Conference welcomes the decision of
the Working Group not to include in the Model Law a
provision on international court assistance in taking
evidence. 5 The delegates in the Working Group recog
nized, in the view of the Hague Conference with good
reason, that the problem of international court
assistance in taking evidence fell within the domain of
international co-operation and that, therefore, it did
not seem possible to deal with and organize such co
operation by a model law, which, by its nature, was
intended to become a national law. In fact, inter
national co-operation could only be based on a
convention which provided clearly defined international
obligations. It is pointed out that the Hague Conference
on Private International Law, at its fifteenth session in
October 1984, decided to include in the agenda of one
of its future sessions the discussion of the possibility of
using the Convention on the Taking of Evidence
Abroad in Civil or Commercial Matters (The Hague,
1970) for arbitral proceedings. The Hague Conference
on Private International Law is aware that a possible
extension of the scope of the Convention of 1970 to
arbitral proceedings, for example, by a protocol to the
Convention, depends ultimately on whether the
interested international arbitration circles consider it
useful to have such international instrument. With
respect to this question, the Hague Conference on
Private International Law intends to consult with
international organizations dealing with arbitration and
the member States of those organizations. For this
purpose, the Hague Conference on Private International
Law requested a special commission to conduct an
exchange of views on the possibility of using the
Convention of 1970 in aid of arbitration for the taking
of evidence abroad. This special commission will meet
at the Hague from 28 May to I June 1985 and will, at
this stage, include only the Central Authorities pro
vided for by the Convention of 1970; it would be
appropriate to know, initially, whether a broadening of
the scope of the Convention of 1970 to cover arbitral
proceedings is technically feasible. The Hague Con
ference envisages convening a second session of this
special commission, which should then include arbitra
tion experts and which should express its view on the
substance of the problem. The Hague Conference
would, of course, appreciate if the States members of
the United Nations Commission on International Trade
Law and observers at the eighteenth session of the
Commission, when discussing article 27 of the Model
Law, would express their opinion on the problem.

5A/CN.91246, para. 96; A/CN.91245, para. 43.

2. Canada notes, with respect to paragraph (2), that in
May 1985 the Hague Conference on Private Inter
national Law will be considering the question of taking
evidence abroad in the case of an arbitral proceeding.

3. AALCC recommends modifying in paragraph (1)
the opening phrase of the second sentence, "The
request shall specify", so as to read "The request shall
be in conformity with the rules accepted before the
court and shall specify".

CHAPTER VI. MAKING OF AWARD AND
TERMINAnON OF PROCEEDINGS

Article 28.
Rules applicable to substance ofdispute

Article 28, paragraph (2)

1. In the view of ICC, paragraph (2) of this article is
not consistent with modern practice in international
commercial arbitration. The model law requires the
arbitral tribunal to apply a law, Le. the law of a State,
and the arbitral tribunal must choose a conflict of laws
rule to determine the applicable law. In finding the law
applicable to the merits of the case, arbitrators do not
necessarily first decide on an existing conflict of laws
rule but find the appropriate law on substance by more
direct means. This development has been made possible
by the great freedom allowed by national laws and
international regulations. ICC holds that to introduce
strict limitations in the Model Law would be detri
mental to the further development in this domain and
would be regarded by many international arbitrators
and practitioners as a step backwards. ICC proposes
that the arbitral tribunal, failing any designation by the
parties, should apply the rules of law that it considers
applicable in the particular case.

Proposed addition to article 28

2. In the view of Yugoslavia, article 28 should be
supplemented, along the lines of article 33 (3) of the
UNCITRAL Arbitration Rules, so as to require the
arbitral tribunal also to take into account "the usages
of the trade applicable to the transaction".

Article 29.
Decision-making by panel ofarbitrators

1. Canada observes that this article refers for the first
time to a "presiding arbitrator", which raises the
question of how the presiding arbitrator was appointed.
This procedural gap could be rectified in article 11.

2. Yugoslavia observes that the formulation of the
second sentence of article 29 might imply that the
presiding arbitrator is empowered to make the decision
on the merits of the case, which certainly is not
intended. This article should be reformulated so as to
make clear that it refers to the role of the presiding
arbitrator as regards the procedure.
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3. ICe notes that the Model Law provides for
decisions by a majority of the arbitrators, whereas
under certain existing arbitration rules the chairman of
an arbitral tribunal can decide alone where no majority
can be obtained. Since the provision in article 29 is not
mandatory, article 31 (1), which requires the signatures
of a majority of the arbitrators in arbitral proceedings
with more than one arbitrator, should be amended
accordingly.

4. AALCC recommends that the title of this article
should be "Decision-making".

Article 30.
Settlement

Article 30, paragraph (1)

1. Canada poses the question whether the request of
the parties mentioned in paragraph (I) must be a joint
request or whether it may be made by either of the
parties. If the former, a party might easily block the
arbitral tribunal from recording a settlement in the
form of an arbitral award. It would seem preferable
that article 30 should provide that either party has the
right to make such a request.

2. In the view of Yugoslavia, it would be necessary to
determine, at least by using general terms, the criteria
on the basis of which the arbitral tribunal would be
empowered to reject the parties' proposal to record
their settlement in the form of an arbitral award.
Objections of the arbitral tribunal should be limited to
establishing that the stipulated settlement is incom
patible with the public order of the legal system
applicable to the arbitration.

3. AALCC is of the view that if the parties settle the
dispute during the arbitral proceedings, they must be
obliged to notify the arbitral tribunal, and the arbitral
tribunal should terminate the proceedings only upon
receipt of such notification. Paragraph (I) of article 30,
therefore, needs to be amended accordingly.

Article 31.
Form and contents ofaward

Article 31, paragraph (1)

1. The Sudan proposes adding at· the end of para
graph (1) the following sentence: "However, the award
shall not include any dissenting judgement".

Article 31, paragraph (4)

2. AALCC recommends that, since paragraph (I) uses
the wording "the arbitrator or arbitrators", the same
wording should be used in paragraph (4).

Proposed addition to article 31

3. The Sudan suggests adding the following new
paragraph to article 31:

"(5) The award shall not be published except with
the written consent of both parties."

Article 32.
Termination ofproceedings

Article 32, paragraph (2) (b)

1. Canada states that paragraph (2) (b) apparently
gives the arbitral tribunal complete discretion to ter
minate the proceedings whenever it decides that the
continuation of the proceedings becomes "unnecessary
or inappropriate". It might be desirable to provide that
such a decision is reviewable by the Court.

2. In the view of Yugoslavia, the grounds for the
termination of arbitral proceedings specified in para
graph (2) (b) are too general and vague and may result
in terminating the proceedings even where this is not in
the interest of the parties. The suggestion is that an
attempt be made to identify some grounds more
precisely.

Article 33.
Correction and interpretation ofawards and

additional awards

Article 33, paragraph (2)

1. AALCC is of the view that where an arbitral
tribunal contemplates correcting an award on its own
initiative it should be obliged to notify the parties
concerned. It is therefore recommended to modify
paragraph (2) accordingly.

Article 33. paragraph (3)

2. AALCC is of the view that where a party requests
the arbitral tribunal to make an additional award, the
arbitral tribunal should first decide on the admissibility
of the request within a certain period of time, and only
after it has convinced itself of the admissibility of the
request should it reopen the proceedings in order to
deliver an additional award. Consequently, AALCC
proposes the incorporation of the following wording in
paragraph (3):

"The arbitral tribunal shall decide on the admission
or rejection of the request within thirty days of the
receipt of such request. If the arbitral tribunal
considers the request to be justified, it may initiate
the necessary proceedings to deliver an additional
award within sixty days."

Article 33, paragraph (5)

3. AALCC recommends the deletion in paragraph (5)
of the opening words "The provisions of'.

Proposed addition to article 33

4. The Sudan suggests adding the following new
paragraph to article 33:

"(6) Unless the award is set aside under article 34, it
has the authority of res judicata."
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CHAPTER VII. RECOURSE AGAINST AWARD

Article 34.
Application for setting aside as exclusive recourse

against arbitral award

Article 34, paragraph (1)

1. Canada and ICC suggest the deletion of the words
"under this Law" placed between the second pair of
square brackets. Canada states that it does not appear
desirable to permit a court to set aside a foreign award;
foreign awards should be subject to attack only under
the procedure in article 36. ICC considers that it would
best correspond to the practice of most countries to
apply the territorial criterion and, thus, to limit the
scope of the Model Law to awards made in the territory
of the State that has adopted the Model Law.

2. Yugoslavia is of the opinion that in defining the
scope of application of article 34, due account should
be taken of the freedom of the parties to choose the law
applicable to the arbitral procedure.

Article 34, paragraph (2) (a) (i)

3. Canada states that in paragraph (2) (a) (i) the
phrase "failing any indication thereon" seems vague
and unclear and does not appear to provide much
assistance to a court which must decide to which law
the parties have subjected themselves. It is suggested
that the phrase and the words following it to the end of
the sentence be either deleted or replaced by a clearer
statement as to when the parties shall be regarded as
having subjected themselves to a certain law, e.g. " ...
subjected it as determined by the tribunal".

Article 34, paragraph (2) (a) (iv)

4. In the view of Canada, paragraph (2) (a) (iv) covers
the situation where non-observance of an agreement is
in conflict with mandatory provisions of the law, but it
does not appear to cover the situation where there is
observance of an agreement which is in conflict with the
mandatory law. The provision could be redrafted to
read" ... not in accordance with the agreement of the
parties or with a provision of this Law from which the
parties may not derogate".

5. Yugoslavia suggests that in paragraph (2) (a) (iv) a
distinction should be drawn between rules whose
violation always results in nullity and rules whose
violation may lead to nullity; in other words, one
should not accept the view that violation of every
procedural rule of the applicable law should result in
setting aside the award. In this context, there is again
the question of the choice of law, that is, on the basis of
which norms the correctness of the arbitral proceedings
shall be judged for the purpose of deciding on an
application for setting aside the award. If priority is
given to the law of the State to which the parties
subjected the arbitration, then the decision on the
setting aside should be made by the Court of that State
in accordance with its mandatory procedural rules.

Article 34, paragraph (2) (b)

6. The Hague Conference endorses the arguments
expressed in the Working Group against the provision
of paragraph (2) (b) (i).6 In the view of the Hague
Conference, the drafters of the Model Law did not fully
assess the effect of this provision. If retained, this
provision would permit a party capriciously to obtain
the setting aside of the award, with effect in all States,
even where the subject matter of the dispute is capable
of settlement by arbitration according to the law
applicable to the substance of the dispute and according
to the law of the place of arbitration. Such a conse
quence seems to be entirely unacceptable and would be
contrary to the relevant general principles according to
which the question of arbitrability, failing an agreement
by the parties, should be decided in accordance with the
law applicable to the substance of the dispute. It is,
therefore, suggested that this provision be deleted.

7. In the opinion of Yugoslavia, the distinction made
in paragraph (2) (b) (ii) between "the award" and "any
decision contained therein" appears to be unclear, and
the question is whether it is useful. Such formulation
may lead to the interpretation, incompatible with
contemporary trends towards restrictive interpretation
of public policy, that an award could be set aside on a
ground which did not influence the decision on the
merits of the case.

8. The Sudan suggests adding to paragraph (2) (b) the
following new subparagraph:

"(iii) the award was obtained by fraud or is based
on false evidence."

Article 34, paragraph (3)

9. AALCC considers the period of time of three
months to be somewhat long. However, it expresses the
view that this period of time could be retained subject
to the qualification "unless the parties have agreed
otherwise".

Proposed addition to article 34

10. The Sudan suggests adding the following new
paragraph to article 34:

"(5) The decision of the Court to set aside the
award shall not be appealable but shall be subject to
revision by the same Court upon application by the
interested party."

CHAPTER VIII. RECOGNITION AND
ENFORCEMENT OF AWARDS

ICC recommends that chapter VIII on recognition
and enforcement of awards should be limited to awards
made in a country that has adopted the Model Law, Le.
domestic awards, since, in principle, recognition and
enforcement of foreign awards are dealt with in the
1958 New York Convention.

'AICN.91246, paras. 136 and 137.
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Article 36.
Grounds for refusing recognition or enforcement

Article as a whole

1. Although suggestions have been received for some
modifications to the language of article 36, Canada
notes that this article closely tracks articles V and VI of
the 1958 New York Convention. Understanding that
the Convention works rather well, Canada feels it
important that the Convention be followed even though
its language has been the subject of some criticism (see,
for example, UNCITRAL's Project for a Model Law on
International Commercial Arbitration, International
Council for Commercial Arbitration, Congress series
no. 2, Interim Meeting Lausanne, May 9-12, 1984,
General editor: Pieter Sanders, Deventer, Kluwer 1984,
p. 212, para. 24, and p. 221, para. 47, concerning lack
of capacity of the parties and invalidity of the
agreement).

2. ICC, noting its recommendation for limiting the
provisions on recognition and enforcement to domestic
awards only (see the comment on chapter VIII of the
Model Law), proposes that the various grounds for
refusing recognition or enforcement enumerated in
paragraph (1) (a) of article 36 should be deleted and that
the non-existence of an arbitration agreement should be
included in subparagraph (b). Thus, the possibility of
double control, offered by the pre~ent text of articles 34
and 36 (1) (a), would be eliminated, since a party who
opposes an award on any of the grounds referred to in
present subparagraph (a) could then invoke them only
in a setting aside procedure under article 34.

Article 36, paragraph (1) (a) (i)

3. The Hague Conference notes that paragraph (1) (a)
(i) was taken directly from article V of the 1958 New
York Convention and that it became very clear from
the discussions in the Working Group that the only
reason for including it in the Model Law was the
existence of such provision in the 1958 New York
Convention. The Hague Conference points out that it is
known that this provision has been criticized and that it
has not provided satisfaction. To subject the question
of the validity of the arbitration agreement, failing
agreement by the parties, to the law of the country
where the award was made no longer corresponds to
the trend in the majority of national systems of private
international law towards subjecting the validity of the
arbitration agreement to the law governing the main
contract. It would be regrettable if the Model Law
would maintain the system of the 1958 New York
Convention, which has been considered not to be
satisfactory. The Hague Conference suggests, so as to
avoid adopting a wording which would be contrary to
the one of the 1958 New York Convention, adopting a
neutral provision broadly based on the new French
Law on arbitration (Decree of 12 May 1981). The
wording could be the following: "... or the said
agreement is not valid".

C. Comments on additional points

Counter-claim

1. In the opinion of Canada, article 23 or another
article of the Model Law should provide for counter
claims and replies thereto.

Secrecy ofdeliberations by arbitral tribunal

2. In the view of Canada, consideration should be
given to providing in the Model Law that from the time
the inquiry by the arbitral tribunal is complete until the
time the arbitration is terminated by a final award or
otherwise, the arbitral tribunal should keep its delibera
tions secret and not discuss the arbitration with either
party ex parte.

Liability ofarbitrators

3. In the view of Canada, consideration should be
given to providing in the Model Law that a member of
an arbitral tribunal should not be subjected to civil
liability by reason of any action taken in good faith by
him in the exercise of his function.

Costs ofarbitral proceedings

4. In the view of Canada, consideration should be
given to including in the Model Law a provision on
costs, including the costs of interim proceedings in the
arbitration.

5. The Sudan advocates adding the following new
paragraph to article 32:

"(4) The costs of arbitration shall, in general, be
borne by the unsuccessful party. The arbitrators may,
however, apportion the costs between the parties,
and such costs shall form part of the award."

6. AALCC draws the attention of the Commission to
the utmost importance of costs in the matter of
international commercial arbitration and proposes pro
viding in the official commentary, which AALCC
suggests should be prepared (see paragraph 7, below),
an explanation for the lack of a provision in the Model
Law on costs.

Commentary on the model law

7. AALCC is of the view that the Commission's
Secretariat should be requested to prepare an official
commentary on the Model Law on international com
mercial arbitration, with a view to assisting the de
veloping countries in the uniform application and
interpretation of the different provisions of the Model
Law.

[A/CN.91263/Add.2]

ADDENDUM

Introduction

1. This addendum to document A/CN .91263 contains
comments of the United Kingdom of Great Britain and
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Northern Ireland on the draft text of a model law on
international commercial arbitration. Since these com
ments are of a basic character and often relate to more
than one issue or article, they are reproduced here in the
order in which they were submitted.

Some comments by the United Kingdom

General observations on the draft text

2. The United Kingdom has consistently supported the
project for the establishment of a model law and after
extensive consultation on the draft prepared by the
Working Group this attitude remains unchanged. For
those States which already have a developed law and
practice of arbitratibn the Model Law will provide a
valuable stimulus for a reappraisal of the existing system,
in the knowledge that other States will be engaged upon a
similar exercise, all in the context of a single carefully
formulated proposal for a harmonized law of inter
national commercial arbitration. For those States which
have not yet had the occasion to work out a compre
hensive system of their own, the Model Law, with its
associated commentaries, will form a most valuable basis
for legislation.

3. The United Kingdom also continues to emphasize the
two principles which it has sought to bring forward
during the deliberations of the Working Group. First,
that arbitration is a consensual procedure. The practical
needs of the parties to the arbitration agreement are
paramount. The only proper objective for any law of
arbitration is to ensure that commercial men have their
disputes decided fairly, in the manner which they have
expressly or impliedly agreed, and in a manner appro
priate to the nature of the dispute in question. The value
of a uniform law is recognised. Nevertheless, it must be
constantly borne in mind that disputes are not uniform,
and that there is no single procedure which is appropriate
to them all. A law of arbitration should provide no more
than a supportive framework for the conduct of the
arbitration in a way which conforms with the require
ments of the individual case. The model law will fail in its
purpose if it inhibits the flexibility and freedom of choice
which is the prime advantage of arbitration.

4. The second principle is a corollary of the first. No
system is perfect. There will inevitably be a minority of
cases where the parties do not have the benefit of a
procedure which is fair, or in accordance with their
agreement. Justice demands that the injured party should
have a remedy, and the court is the only medium through
which the remedy can be made available. Attractive as it
may be in theory to dissociate the arbitral process from
judicial control, the fact remains that in practice this is an
impossible aim. Wide consultation with users of the
arbitral process, whose wishes and needs are paramount,
has convinced the United Kingdom that the commercial
man recognizes the need to have in reserve a prompt and
effective means of recourse. It is for this reason, and not at
all because of any doctrinaire preference for judicial
control over the independence of the arbitral process, that
the United Kingdom has adopted the position which it

has already made clear during the deliberations of the
Working Group. Quite the reverse, for the United
Kingdom wholeheartedly supports all measures which
will enable that process to flourish in the manner which
ensures the parties an effective performance of their
agreement to arbitrate.

5. The process ofconsultation has inevitably brought to
light several matters ofdetail, which can readily be raised
during the meetings of the Commission. There are,
however, certain issues ofcentral importance upon which
it may be helpful for the United Kingdom to express its
views in writing.

Territorial scope of the law and jurisdiction of courts

6. It is necessary for the Model Law to adopt a stance on
these separate but closely connected issues.

7. The issue of jurisdiction arises in this way: suppose
two parties with places of business in two different States,
A and B, choose to arbitrate in State B. (The model law
does not at present exclude an application to the courts of
State A under articles 11-14 (though it will do so if it is
described to limit its scope of application in a strictly
territorial way) or where the "matter" is not governed by
the Model Law.) If the courts of A and B take divergent
views, then a conflic:;t of jurisdiction arises.

8. The issue of territorial scope arises in particular when
two parties in two different States, C and D, which both
have adopted the Model Law, choose to arbitrate in State
D under the arbitration law of State C. Should the Model
Law allow for its "exportation" in this manner?

9. There are, of course, two possible approaches to the
latter issue:

(a) To allow the parties to choose the arbitration law
of another State adopting it. The effect of article 6 of the
Model Law would mean, in the example given above, that
the courts of State D will be deprived of any jurisdiction
over the arbitration taking place within that State's
territory. This is because the chosen curial law will give
exclusive jurisdiction to the courts ofState C. This may be
termed the "extraterritorial approach";

(b) To specify that the Model Law applies only to
arbitrations within the territory of the State adopting it,
regardless of the choice of a foreign curial law of the
parties. This deprives the parties of their freedom of
choice, but ensures that the court of the arbitral forum has
jurisdiction in all cases and since the Model Law is not
"exportable" then, in the example given above, the courts
of State D will have exclusive jurisdiction only in respect
of arbitrations taking place within their territory.

10. A third approach, allowing the choice of a foreign
curial law but giving the courts of the arbitral forum a
concurrent jurisdiction, is precluded by the structure of
the draft and in particular article 6. The other possibility,
again like the third separating the issue of territorial scope
from the question of court jurisdiction, is to allow the
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parties to choose the foreign curial law but override the
resulting choice of the foreign court-but afortiori this is
precluded by the draft as presently worded.

11. The United Kingdom prefers a territorial approach:
the Model Law should apply only to arbitrations within
the territory of the State adopting it whose courts should
have exclusive jurisdiction over the arbitral proceedings
and recourse actions under article 34. It would be
unacceptable to have the jurisdiction of the local court
completely ousted in respect of arbitrations taking place
within its territory. Difficulties will also arise under
article 36 (1) (a) (iv) (and also under the New York
Convention) if the foreign procedural law differs from
that of the arbitral forum. The courts of the arbitral
forum are the most logical choice as the courts of
recourse-they are best placed to enforce any orders
made, are convenient for the parties and and may be
taken to be their choice (especially under a "territorial"
model law).

12. Difficulties do however arise where, in the example
given above, State C has adopted the law but State D has
not. Under the territorial approach the Model Law is not
exportable and the courts of C can only control
arbitrations within the territory of C (as a result of
article 6). The courts of State D may not have jurisdiction
under their own law because the parties have chosen
another. This problem may be more academic than real.
Only if the question of jurisdiction is separated from that
of territorial scope can it be dealt with in a satisfactory
manner.

Articles 34 and 36

13. Although the"Analytical compilation ofcomments
by Governments and international organizations"
(A/CN.9/263 and Add.I) contains nothing to suggest
any opposition to the continued inclusion of article 34
in the Model Law, the matter was the subject of some
debate during meetings of the Working Group. The
United Kingdom thinks it appropriate briefly to restate
its position on the matter. Two points are made.

14. First, the United Kingdom regards it as essential
that the right to intervene in the case of procedural
injustice should not be confined to the stage of
execution. To do so would ignore the important effect
of an award before any attempt is made to enforce it.
One may postulate a situation where the proceedings
were subject to a defect which beyond any doubt would
enable the defendant to resist execution under article 36
or the New York Convention. If article 34 were
excluded, the defendant would be powerless to put
forward his complaint until at a time and place of his
own choosing the claimant instituted proceedings for
execution: a choice determined not by any connection
between the arbitration or the subject-matter of the
arbitration and the chosen place, but by where the
defendant happened to have any assets available for
execution. Meanwhile, the award would to all
appearances be valid, and would make the issues
between the parties res judicata. True it is, that the
defendant could decline to pay the amount awarded,

but to dishonour an award is a step which a respectable
businessman would take with the utmost reluctance,
and which might cause grave damage to his commercial
reputation. The defendant, if a company, would have to
make provision for the unsatisfied award in its balance
sheet, and if it was of any size it would be likely to have
an adverse effect on the availability of credit. All this
would produce a serious injustice, and it is no re
compense to the defendant to say that at some
unknown time and place he will be able to vindicate his
dishonouring of the award by successfully resisting
enforcement. What is required is an opportunity for the
defendant to intervene promptly, so that he can free
himself from the burden of an award which should not
have been made.

15. Secondly, the United Kingdom submits that
article 36 or the New York Convention, which it closely
follows would not if they stood alone provide an
adequate protection to the defendant from the conse
quences of a procedural injustice. The grounds set out
in the Convention were undoubtedly formulated on the
assumption that before the award is brought forward
for execution, there will already have been an opportu
nity for the defendant to have recourse against the
award in the local court. (This is indeed made explicit
by article 36 (1) (a) (iv).) If this assumption were to be
falsified by the exclusion of article 34, and the
consequent abolition of any active right of recourse
against the award, the list of grounds set out in the
Convention and article 36 would give the defendant
only part of the protection which was envisaged when
the list was drawn up.

The form of the arbitration agreement

16. Article 7 (2), in requiring a document signed by
the parties or an exchange of letters or telecommunica
tions recorded in a tangible form, is not sufficient to
encompass trade practice. A number of valid arbitration
agreements are evidenced in documents not signed by
the parties. Perhaps the most important of these are
bills of lading. The United Kingdom prefers the
approach adopted in article 17 of the Brussels Conven
tion of 1968 on Jurisdiction and the Enforcement of
Judgments, as amended, which refers to agreements
which are "in writing or, in international trade or
commerce, in a form which accords with practices in
that trade or commerce of which the parties are or
ought to have been aware".

The jurisdiction of the arbitrator

17. The United Kingdom attaches great importance to
the reintroduction into the text of the previous article
17. Without it, an incorrect ruling by an arbitrator in
favour of his having jurisdiction can only be challenged
in an action for setting aside under article 34. By the
time the award has been made the parties will have
been put to a great deal of expense, and to have to
litigate the matter further will cause considerable delay.
Instead of preventing dilatory tactics by a defendant,
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the deletion of article 17 provides for them. Sufficient
safeguard against abuse of article 17 was contained in
article 17 (2), which allowed the arbitration proceedings
to continue during the challenge before the court
(except where the court ruled otherwise-which it
would no doubt refrain from doing save in a clear case).
A discretionary power for the tribunal to make an
interim award is not a sufficient protection for the
parties.

A right to a hearing

18. As to article 24, the United Kingdom wishes to
endorse the view expressed by the Secretariat in its
commentary (A/CN.91264, commentary to article 24,
para. 4). In the absence of agreement between the
parties, one party should have the right to require that
oral hearings should be held. The present text appears
to be in conflict with articles 19 (3) and 34 (2) (a) (ii).

Judicial intervention: article 5

19. Although article 5 was introduced at a compara
tively late stage in the deliberations of the Working
Group, it has rightly been regarded as a valuable
attempt to reflect the philosophy underlying the Model
Law. The United Kingdom recognizes the desirability
of a clear statement which will enable the draftsman of
any resulting legislation, and any party to an arbitra
tion conducted under such legislation, to know whether
or not in any given situation recourse to the court is
permissible. Accordingly, no objection is taken to the
introduction of a provision on the lines of article 5. It
is, however, suggested that important aspects of the
article remain to be thoroughly explored, before the
form of the article can be finalized. Four questions are
raised for consideration:

(a) What matters are "governed by the Model
Law"?

(b) At what stages of the arbitral process does the
Model Law permit the court to intervene?

(c) In what circumstances may a court properly
intervene when it is proved that the award is the result
of a procedural injustice?

(d) Should the parties be enabled to vary by consent
the incidence of judicial intervention?

What matters are governed by the Model Law?

20. The general intent of article 5 has been explained
by those responsible for introducing it as follows: The
model law does not embody a complete code of judicial
intervention. The model law is addressed only to certain
types of situations in which the question of judicial
intervention may arise. Where a party seeks judicial
intervention in one of those situations, the court is
permitted to intervene only in the manner expressly
prescribed by the Model Law, and in the absence of any
express provision the court must not intervene at all. By
contrast, where the situation is not of a type to which

the Model Law is addressed, the court may intervene or
decline to intervene in accordance with the provisions
of the relevant domestic arbitration law.

21. While the general intent is well understood, the
United Kingdom feels obliged to observe that there are
objections to the present form of article 5 which could
make it unworkable in practice. The problem may be
illustrated as follows. Assume that a factual situation
"X" developed in the course of an arbitration, and that
the situation causes one .of the parties to seek the
intervention of the court. Plainly, the court must ask
itself whether it has jurisdiction to intervene. The first
step is to see whether the situation is covered by the
express words of the Model Law. (Strictly speaking, the
words in question will be those of the domestic
legislation enacting the Model Law, but for brevity we
shall continue to refer to the Model Law.) If the court
finds that there are words which cover the situation, it
need look no further. The remedies prescribed for that
situation, and no others, may properly be applied. But
what if the court finds that the situation is not covered
by any express words? The court could surmise that
there might be anyone of three reasons for this
omission:

(a) Those who framed the Model Law had con
sidered situation X and had decided that the situation
should hot be dealt with by the Model Law;

(b) Those who framed the Model Law had con
sidered situation X and had decided that there should
be no power of judicial intervention in that situation;

(c) Those who framed the Model Law had not
considered situation X at all.

22. The court will then be faced with three problems.
First, how is the court to know which of these
alternatives provides the true explanation for the failure
to mention situation X? Recourse to the travaux
preparatoires will not necessarily provide the answer.
The commentaries cannot, in the nature of things,
record every aspect of the debates in the Working
Group and the Commission. Moreover, the list of
subjects not intended to be governed by the Model
Law, which can be found in document A/CN.91246
(para. 188) and document A/CN.91264 (commentary to
article 1, para. 8, and to article 5, para. 5), is plainly
given for illustration only.

23. The second problem will arise if the court finds
that situation X can be said to be .of the same general
type as situations which are expressly dealt with by the
Model Law. The United Kingdom believes that the
framers of article 5 might answer that all situations of
that type are "governed by" the Model Law, and that
the absence of any reference to situation X shows that
the framers of the Model Law intended that the court
should have no power to intervene in that situation.
While the United Kingdom sees the force of this in
principle, it can envisage serious procedural difficulties
in deciding whether or not a situation is of a type dealt
with by the Model Law. Is one to consider whether
situation X would, if it had been specifically dealt with
in the Model Law, have fallen within one of the
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individual chapters? If so, this is to attribute great
weight to what is only a matter of arrangement, and
which has never been fully debated. The article headings
cannot be relied upon to establish the "type" (see the
footnote to article 1). The United Kingdom is not at
present clear in what way the court is to know whether
situation X is close enough to other situations expressly
dealt with in the Model Law to entail that it is governed
by the Model Law.

24. (In this respect it may be helpful to draw attention
to the description of the principle of article 5 contained
in para. 4 of the commentary on that article 5 in
A/CN.9/264,where it is stated that the article "is
limited to those issues which are in fact regulated,
whether expressly or impliedly, in the Model Law". The
crucial words here are "or impliedly". The United
Kingdom submits that the Commission could usefully
discuss the meaning of these words, and consider
whether there is any way in which that meaning could
be embodied in the text of the law itself.)

25. The third problem will arise if the situation in
question is one which the framers of the Model Law
had never considered at all. In para. 188 of A/CN.91246,
it is stated that article 5 would not exclude court
control or assistance in those matters "which the
Working Group had decided not to deal with in the
law". This would seem to suggest that in situations not
foreseen by the Working Group, where accordingly the
Working Group did not decide anything about them,
article 5 does operate to exclude judicial control. Is this
really the intention of the Model Law?

26. The United Kingdom wishes to emphasise that
these are not theoretical objections raised out of
hostility to the principle of article 5, but reflect genuine
uncertainties expressed by those users of the arbitral
process consulted by the Government of the United
Kingdom as a preliminary to the meeting of the
Commission. It is of particular importance that these
uncertainties should be resolved because, quite apart
from the position of any court confronted with a
request to intervene in a case not expressly dealt with in
the Model Law, any legislature contemplating the
enactment of the Model Law would need to have a
clear idea of the extent to which the law would affect
the existing rules, whether statutory or otherwise,
governing judicial intervention.

The stage at which judicial control is permissible

27. This problem may be dealt with more briefly.
Circumstances may arise during the reference in which
the arbitration is being conducted in a manner which is
an abuse of the defendant's rights, and which the
arbitrators cannot or will not correct. In such circum
stances, it would appear proper that the court, as being
the only body in a position to protect the defendant,
should have a residual power to intervene. Is it the
intention that this power should entirely be taken away?

28. This question illustrates the problems previously
discussed. The model law does contain, in articles 9 and

27, provisions enabling the court to give supportive
assistance during the reference; and articles 11; 14 and
15 give the court a limited role in relation to the
constitution and reconstitution of the arbitral tribunal.
These are, however, powers of a quite different kind
from those now under discussion. Moreover, although
article 34 confers certain powers to intervene where the
reference has been conducted in contravention of the
defendant's rights, these are only to be exercised by
recourse against the award. The model law therefore
does not deal with recourse during the reference. Does
this mean that such recourse is not "governed by" the
Model Law and is therefore not within the scope of
article 5?

Intervention on the ground ofprocedural injustice

29. The United Kingdom attaches great importance to
a correct understanding of the rights of recourse against
the award under article 34 (2) in cases where it is proved
that the award has resulted from serious procedural
injustice. It is possible that some misunderstanding has
arisen during the discussion of this topic during the
meetings of the Working Group.

30. In the course of those discussions it was suggested
by the United Kingdom that it would be desirable to
give the court a general discretion to intervene in such a
case, by reference to some words such as "misconduct",
because of the difficulty in defining the jurisdiction in
specific terms without the risk of inadvertently excluding
the right to intervene in cases where it is obviously
required. Objection was taken to this suggestion on the
ground that it lacked precision, and the weight of
adverse opinion was such that the United Kingdom
does not intend to pursue it. Nevertheless, it remains
important to be clear whether: (a) (as was suggested on
several occasions during the meetings of the Working
Group) the Model Law already confers a right of
recourse in respect of all serious procedural injustice, or
(b) the Model Law intentionally withholds a right of
recourse in certain of such cases.

31. If the Commission concludes that interpretation
(a) is correct, the United Kingdom would not seek to
promote any amendment to the relevant provision of
the draft, since (so understood) it would confer all the
desired protection. The United Kingdom does, how
ever, draw attention to the way in which the Model
Law defines the circumstances in which intervention is
permissible:

Article 34 (2) (a) (ii)

" ... the party making the application was not given
proper notice ... of the arbitral proceedings or was
otherwise unable to present his case";

Article 34 (2) (a) (iv) read with Article 19 (3)

" ... the arbitral procedure ... was not in accordance
with this Law ... "

" . . . the parties shall be treated with equality and
each party shall be given a full opportunity of
presenting his case ... "
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Article 34 (b) (il)

" ... the award or any decision contained therein is
in conflict with the public policy of this State."

32. In order to assist in the consideration of this
question, the United Kingdom suggests the following
examples. In all cases it may be assumed that the
parties received sufficient notice of the proceedings;
that the procedures followed the course demanded by
the express provisions of the arbitration agreement, and
of the procedures laid down by the arbitral tribunal,
and that the tribunal placed no obstacle in the way of
the parties in the full presentation of their documents,
witnesses and arguments.

(a) The award is founded on evidence which is
proved or admitted to have been perjured;

(b) The award was obtained by corruption of the
arbitrator or of the witnesses of the losing party;

(c) The award is subject to a mistake, admitted by
the arbitrator, of a type which does not fall within
article 33 (I) (a);

(cl) Fresh evidence has been discovered which could
not have been discovered by the exercise of due
diligence during the reference. The evidence demon
strates that through no fault on the part of the
arbitrator the award is fundamentally wrong.

33. The United Kingdom ventures to doubt whether
these situations (which are only instances of the various
ways, not fully predictable in advance, in which an
arbitration may go wrong) fall within any of the
provisions quoted above, unless they fall to be dealt
with as contraventions of public policy. The structure
of English arbitration law is such that there has been no
need to create any doctrine of public policy in relation
to instances such as those stated above: the express
statutory power to intervene is sufficient. The United
Kingdom is not in a position to say how "public
policy" would be understood in the courts of other
States, but the decisions referred to in Van den Berg
"The New York Arbitration Convention of 1958" at
pp. 359 et seq. would appear to suggest that these words
are not in general widely construed. If this continues to
be the approach, there will be a risk that an injured
party will be powerless to protect himself, even in the
case of serious procedural injustice.

34. The comments just made have been expressed in
terms of article 34. They apply also to Article 36, with
this added feature that article 19 (3) will not be a
ground for intervention unless the law of the country
where the arbitration took place incorporated the
Model Law: contrast article 36 (1) (a) (iv) with
article 34 (2) (a) (iv).

35. In relation to the questions raised under this
heading, the United Kingdom draws attention to article
52 of the Convention on the Settlement of Investment
Disputes (Washington 1965) for an example of a more
explicit approach to recourse in the event of serious
procedural injustice.

The consent of the parties in relation to judicial control

36. It has repeatedly been emphasized that the basic
principle of the Model Law is that of "party autonomy".
Arbitration is a consensual process, and the health of
the process is best ensured by enabling commercial men
to have their arbitrations conducted in whatever way
they have agreed to be suitable, subject only to certain
exceptions designed to ensure that the courts of a State
are not required to countenance procedures and awards
in circumstances which render them objectionable. The
United Kingdom wholeheartedly supports this approach.

37. The question therefore arises whether and to what
extent the principle of party autonomy should be
applied in the field of judicial control. It is believed to
be universally accepted that there must at some stage be
some degree of judicial control, although there may be
differences as to the appropriate stage and the appro
priate degree. Thus the Model Law must set a minimum
of judicial control. It does not follow, however, that the
Model Law should set a maximum, eliminating even
those means of judicial control which the parties
themselves desire to retain. Would not the principle of
party autonomy demand that if the parties have agreed
to avail themselves of measures available under the
local law, the court should be able to give effect to their
agreement?

38. The United Kingdom has raised this question
because the recent consultations on the draft of the
Model Law had disclosed a substantial (although of
course far from unanimous) body of opinion amongst
the businessmen who use the arbitral process in the
United Kingdom which favours retaining a possibility
of recourse to the court on questions of law. Whilst
thoroughly understanding the point of view undoubtedly
held by the majority of participants in the Working
Group-that the parties should not be compelled to
submit to recourse on questions of law-the United
Kingdom suggests that the logical consequence of party
autonomy is that they should be allowed to have
recourse, if that is what they have agreed. The same
conclusion applies to other measures of judicial assis
tance to the arbitral process, also excluded by the draft
model law. The United Kingdom invites a reconsidera
tion of the mandatory nature of article 5.

[A/CN.9/263/Add.3]

ADDENDUM

This addendum to document A/CN.9/263 contains
the comments of Egypt on the draft text of a model law
on international commercial arbitration.* Since these
comments are of a basic character and often relate to
more than one issue or article, they are reproduced here
in the order in which they were submitted.

*These comments were received in the secretariat on 29 May 1985.
As it was not possible to translate them into the other five official
languages of the United Nations in time for the session, they were
distributed to the participants of the eighteenth session in their
original French version. They are now published as a post-session
document in order to complete the records of documents submitted
to the Commission in the course of consideration of the draft Model
Law.
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Comments of Egypt on the draft model law
on international commercial arbitration

Introduction

I. Egypt presents its compliments and congratulations
to the Chairman of the Working Group on Inter
national Contract Practices, to the members of the
Group and the Secretariat of the Commission for the
thorough and valuable work which they have carried
out in preparing the draft model law on international
commercial arbitration. Egypt also wishes to express its
satisfaction with regard to the draft as a whole and
hopes that the present session of the Commission will
not end without its adoption.

2. Having set up an arbitration centre in Cairo under
the auspices of the Afro-Asian Legal Consultative
Committee, Egypt feels it to be an opportune moment
to revise its legislation on commercial arbitration,
which has proved, particularly at the international level,
to be inadequate and incomplete. Egypt is therefore
particularly interested in the draft law under considera
tion and it believes that this interest is shared by several
other countries which, like Egypt, envisage adopting
commercial arbitration laws better adapted to the needs
of international practice. Without waiting for the final
adoption of the draft, the Cairo Arbitration Centre has
already set up a working grQup to study the draft and
to consider its introduction into the planned new
Egyptian legislation. When this legislation comes into
effect, the Cairo Centre, which has already adopted the
UNCITRAL Arbitration Rules, will be an effective
arbitral body for the region founded on a complete and
universally recognized package of legal rules.

3. While approving the draft model law as a whole,
Egypt would like, however, to submit certain comments
on the draft to the Commission, some of them being of
a general nature and others relating to specific articles.

General comments

The model law and national arbitration

4. In conformity with the objectives of the body
initiating it, the draft is only concerned with the
interests of international commerce, putting forward a
model law on arbitration which is likely to be accepted
by a large majority of countries and thus achieving a
certain standardization of the law on this subject. It is
therefore restricted to international commercial arbitra
tion without concerning itself with the fact that any
State adopting it would have two laws in its legislation
(both of them national), one governing so-called nation
al arbitration which does not fall within the definition
of "international" set out in article I paragraph 2, and
the other concerning international arbitration as defined
in that paragraph. Now it would not be unusual for a
State wishing to avoid this duplication to prefer to
extend the scope of the Model Law by incorporating

both categories of arbitration within its provisions. A
State taking this course would be faced with difficulties
which it could only overcome by introducing amend
ments into the Model Law which could lead to disparity
between legislations and conflicts of laws. Egypt parti
cularly has in mind the provisions of the Model Law
relating to public policy in certain States, such as, for
example, the non-statement of reasons for the arbitral
judgement, the unlimited right of the parties to authorize
the arbitrator to make a judgement ex aequo et bono,
the non-requirement for an odd number of arbitrators
and the restriction of the jurisdiction of the courts over
the arbitral proceedings. These exceptions to the re
quirements of public policy could, in a spirit of
internationalism, be tolerated by the State as regards
external relations, but at the national level the State is
more sensitive with regard to its public policy require
ments. There lies the problem for a State wishing to
combine the two categories of arbitration under the
umbrella of the Model Law. The problem has not been
studied by the Working Group. At this late stage Egypt
will confine itself to drawing attention to it without
suggesting that the Commission should consider it,
since there would be objections that this is a particular
problem which each State concerned will resolve in its
own fashion. Nevertheless, it also constitutes a breach
which could admit disparities in national legislations
and thus might threaten the work of standardization.

The model law and the 1958 New York Convention

5. The last chapter of the Model Law, which com
prises the two articles 35 and 36, deals with recognition
and enforcement of arbitral awards. Article 35, para
graph I obliges a State adopting the Model Law to
recognize and enforce the arbitral award subject to
certain conditions set out in paragraphs 2 and 3 of the
same article. Article 36 provides an exhaustive list of
grounds for refusing recognition or enforcement.

6. It is well known that there is an international
convention on this matter (the 1958 New York Conven
tion)which is universally recognized as effective. States
which have already ratified or acceded to this Conven
tion will not need articles 35 and 36 of the Model Law,
for these articles would constitute a pointless duplica
tion within their legislation. Given the success of the
New Yark Convention, it is most likely that articles 35
and 36 will be of value only to a minority of States
which· will also ultimately adopt the Convention and
thus join the system recognized by the majority of the
members of the international family. For this reason
Egypt believes that little would be lost if the Model Law
stopped at article 34.

7. If it is suggested in support of the retention of
articles 35 and 36 that certain provisions of the
Convention have defects or ambiguities, the remedy
would appear to lie not in the creation of a duplication,
which might cause confusion, but in a call by the
Commission for a review of the Convention, followed
by a thorough study of the proposed reform.
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"Commercial" and"international"

8. With regard to the term "commercial", Egypt,
although among those countries which make a distinc
tion between commercial and non-commercial persons
and between commercial and civil acts, is in favour of
the content of the text of the note relating to article 1,
paragraph 1, for it proposes an acceptable compromise
on this subject between the different juridical systems.
Although Egypt is fundamentally in agreement, it
would have difficulty, however, in including such a note
in the Model Law when it adopts it, for it is not
customary in Egyptian legislation to include notes on
the texts of laws or to cite examples as an aid to their
interpretation. Egypt therefore proposes that a definition
of the term "commercial" reproducing the content of
the note without the examples referred to should be
inserted in article 2. Of course, these examples would be
useful in clarifying the too general terms of the
proposed definition, but such clarification would be
better placed in a commentary on the Model Law or in
an accompanying explanatory note.

9. With regard to the term "international", Egypt is in
favour of the system suggested in article I, paragraph 2,
which sets out in subparagraph (a) a general criterion
and adds in subparagraph (b) other situations which
tend to ease the rigidity of the general criterion and
thus extend the scope of the concept of "international".
In Egypt's view, this system is a reasonable compromise
between those extreme opinions which tend towards an
excessive extension or restriction of the scope of the
Model Law.

Territorial scope

10. Without prejudging the result of the debate which
will take place in the Commission on the problem of
territoriality or extraterritoriality of the Model Law
which the Working Group left for its consideration,
Egypt would like to clarify its position on two questions
related to this problem.

11. The first question concerns the freedom of the
parties to choose the rules of procedure governing their
arbitration. Whatever the result of the debate which
takes place in the Commission on this problem, Egypt
insists that this freedom should be respected. Apart
from rules aimed at protecting justice, Egypt would be
opposed to any solution restricting this freedom,
whether by obliging parties to apply the rules of
procedure of the place of arbitration or by limiting their
right to seek rules of procedure in other sources of their
choice (for example, a foreign law, an arbitration rule
or even their own will).

12. The second question relates to article 34 concerning
the problem of territorial scope through the two
phrases of paragraph 1 which are left in brackets.
Speaking of the application for setting aside the arbitral
award, this text, in order to be acceptable, proposes
that the award should be made "in the territory of this
State" (territoriality) "under this Law" (extraterri
toriality) and leaves the Commission to decide whether

the two expressions should be retained, deleted or only
one of them deleted.

13. In this respect, Egypt is in favour of territoriality,
that is, the retention of the expression "in the territory
of this State" and the deletion of the other expression
"under this Law". The latter expression could, indeed,
have the effect of giving national courts authority to
rule on the validity or nullity of an award given outside
their territory. This extraterritorial jurisdiction would
not be acceptable to several countries unless there were
reciprocity.

14. In this connection Egypt would like to add that it
is in favour of the insertion in article 2 of a general
definition of the arbitral award. In the event of this
definition proving difficult to formulate, the Commis
sion could simply specify in article 34 what kinds of
awards might be set aside under this article, for it is in
this context that the definition seems most useful.

Coexistence ofarticles 34 and 36

15. Egypt has already given the reasons why it prefers
to see the Model Law stopping at article 34, relating to
an application for setting aside the arbitral award,
without becoming concerned, as occurs in articles 35
and 36, with the problem of recognition and enforce
ment of the award, which is governed by other
international texts, particularly the 1958 New York
Convention.

16. But this is no more than a simple suggestion which
will probably be rejected by the Commission, in which
case the two problems of setting aside and recognition
will be juxtaposed within the Model Law. As far as
Egypt is aware, this would be the first time that an
international text contained the two problems side by
side: the 1958 New York Convention only covers
recognition and enforcement, while the 1961 European
Convention-whose aim is broader-ignores this
problem and deals only with setting aside.

17. The model law, in wishing to take account of both
these problems, naturally seeks to be complete and
independent. While this objective is commendable in
itself, the coexistence of two texts establishing two
means of attacking the award based on the same
grounds may cause confusion. To take two examples:

(a) Where the court defined in article 6 as authorized
to hear the application for setting aside decides to set
aside the award, there will be no difficulty; the award is
annulled. It will not be recognized or enforced in any
country which has adopted the Model Law. But what
would the situation be in the contrary hypothesis,
where the court refused the application for setting
aside? Could the award then be challenged before the
competent authority responsible for hearing the appli
cation for recognition and enforcement on the same
grounds as those of the application for setting aside
which was refused?
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(b) Article 34 speaks of a time limit for making the
application for setting aside (three months). Article 36,
on the other hand, imposes no time limit on the
submission of an application for enforcement, which
enables the party time-barred from the right of making
an application for setting aside to stage a last-minute
come-back and challenge the award at the stage of the
application for enforcement, What, therefore, is the
value of the time limit in article 34 if it cannot protect
the award against late challenges?

18. The co-existence of articles 34 and 36 becomes
more unfortunate when the matter in question is the
validity or nullity of the arbitration agreement, for in
that case two other articles (article 8 and article 16) are
involved, giving rise to further complications. For
example:

19. In a contract of sale concluded between an
Egyptian enterprise and a Lebanese merchant, there is
an arbitration clause providing for arbitration in Egypt.
As a result of a dispute between the two parties, the
Lebanese merchant, claiming that the subject of the
litigation does not fall within the provisions of the
arbitration clause, initiates an action before the compe
tent court in Lebanon. The Egyptian party, maintaining
the contrary view, requests the referral of the matter to
arbitration in Egypt. The Lebanese party objects that
there is no arbitration agreement covering the subject of
the litigation. This brings us to article 8:

(a) The Lebanese court refers the case to arbitra
tion, which implies its recognition of the existence,
validity and effectiveness of the arbitration agreement;

(b) Before the arbitral tribunal in Egypt, the
Lebanese party raises an objection of lack of compe
tence based on the same reasoning, that is, the lack of
an arbitration agreement. This is dealt with by article
16, which does not forbid the repetition of the objection
on the same grounds;

(c) The arbitral tribunal rules in favour of the
Egyptian party, on the substance and on the objection.
By rejecting the objection of lack of cOJ11petence it at
the same time recognizes the existence, validity and
effectiveness of the arbitration agreement;

(cl) Within the period of three months the Lebanese
party submits to the court specified in article 6 in Egypt
an application for setting aside of the award based on
the same grounds. This is under article 34, where there
is nothing to prevent this recourse;

(e) The court specified in article 6 refuses the
application for setting aside, which means that it too
recognizes, and for the third time, the existence, validity
and effectiveness of the arbitration agreement;

(f) The Egyptian party then goes to the Lebanese
authority empowered with the granting of the exequatur
but there runs up against an objection by the Lebanese
party, who for the fourth time invokes the non
existence of the arbitration agreement. We are now at
article 36, which likewise contains no bar to such an
application when the court specified in article 6 rules in
favour of the existence or validity of the arbitration
agreement.

20. This example demonstrates the extent to which
there is a lack of co-ordination between four provisions
contained within the Model Law and dealing with the
same problem. Each of them has an independent life of
its own without there being any link between them
which might combine them in a defined system.

Comments on the articles

Article 4

21. Egypt approves this article, substance and form.
The text has the merit of correcting the rigour of the
presumption which it establishes by giving the judge
discretion with respect to the component elements.

Article 5

22. Although it touches on a delicate matter, control
of arbitration by the courts, Egypt is in favour of
retaining this article, for by limiting this control to
instances provided by the Model Law, it brings order to
the disparity of nationallegislations on this subject and
frees the arbitral proceedings from a yoke which, in
some legislations, is too burdensome.

23. Egypt also approves the restriction of the scope of
article 5 to the matters regulated by the Model Law,
because the exclusion of other questions, particularly
those deleted by the Working Group, sets a balance
which may help to assuage the sensitivity of some States
in this area.

Article 6

24. Comment on the form: instead of referring to the
numbers of articles and paragraphs relating to the
functions of the court in question, Egypt proposes the
use of a general formula such as: "The court competent
to undertake the functions set out in this Law is ... ".
It should be noted that the form "in this Law" has been
used on many occasions.

Article 8

25. Paragraph 1 seems acceptable to Egypt. Egypt
shares the view that its scope should not exceed the two
principles which it expresses, namely denying the court
the power to refer to arbitration on its own initiative
and the inadmissibility of the application for referral
beyond the time limit provided in the text.

26. With regard to paragraph 2, Egypt proposes the
reinsertion at the end of this paragraph of the phrase
"unless the court orders a stay of the arbitral pro
ceedings", which was in the original text and was
deleted by the Working Group. In Egypt's view, it
would be useful to give the court a power of ordering
the suspension of arbitral proceedings when it believes
that the setting aside or annulment of the arbitration
agreement is the most likely outcome. Such a measure
would save time, effort and expense.
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Article 13, paragraph 3

27. This paragraph allows the arbitral tribunal, where
the challenged application is before the court specified
in article 6, to continue with the arbitral proceedings.
Egypt believes it is preferable also to grant the tribunal
the power to order the suspension of the' proceedings
whenever it is aware of the existence ot grounds to
justify such a step.

28. If this proposal is accepted by the Commission,
the last phrase of paragraph 3 should be drafted as
follows:

" . . . while such a request is pending, the arbitral
tribunal, including the challenged arbitrator, may
continue the arbitral proceedings, unless the tribunal
orders their suspension."

Article 22, paragraph 3*

29. Amend this paragraph as follows:

"The arbitral tribunal may order that any docu
mentary evidence shall be accompanied by a transla
tion into the language, languages or one of the
languages agreed upon by the parties or determined
by the arbitral tribunal."

30. The proposal adds the term "one of the languages"
with a view to saving time and money. The fact that the
parties or the tribunal have chosen several languages
for use in the arbitral proceedings shows that the use of
anyone of them would not prejudice the positions of
the parties.

31. It should be noted that the proposal retains the
word "languages" alongside the proposed term "one of
the languages" in order to allow the arbitral tribunal a
wider power of discretion. It could thus require
translation into all the agreed languages if circum
stances made this advisable.

Article 27

32. Egypt holds the view that the scope of this article
should be restricted to arbitral proceedings undertaken
within the State. It seems to Egypt excessive to oblige a
State to grant the benefit of assistance in the event of
arbitral proceedings taking place outside its territory.

Article 28

33. Proposal: Amend paragraph 2 as follows:

"Failing any designation by the parties, the arbitral
tribunal shall apply the substantive law which it
considers applicable."

'Note by Translation Section: in the draft law there is no
"paragraph 3", and "paragraph 2" is presumably meant.

34, Commentary: Article 28, paragraph 1 gives the
parties the unrestricted right to choose the law appli
cable to the substance of their dispute. It even
establishes a presumption that any designation of a law
of a given State is considered, unless otherwise ex
pressed, as directly designating the substantive law and
not the conflict of laws rules.

35. Failing a designation by the parties, paragraph 2
entrusts the arbitral tribunal with the designation. But
instead of giving it the right to designate the substantive
law directly, as paragraph 1 does for the parties, it only
gives it the choice of law whose conflict of laws rules
will be used to designate the applicable substantive law.

36. This distinction between the two situations seems
to us to be untenable. It is a relic of a misguided sense
of distrust of the institution of arbitration, a distrust
which is outdated and which practical experience has
already discredited. Egypt's proposal aims at removing
this distinction.

Article 32, paragraph 2, subparagraph (b)

37. The text states that where the arbitral proceedings
become unnecessary or inappropriate, the arbitral
tribunal "may" order the termination of the pro
ceedings. The word "may" indicates a right and not an
obligation. Consequently, despite a conviction that the
proceedings have become unnecessary or inappropriate,
the arbitral tribunal may, nevertheless, order their
continuation. On what grounds? To what purpose? In
whose interest? The text does not state. It is clear that
the continuation of such proceedings would be nothing
more than a waste of time, effort and money. Egypt
therefore proposes that paragraph 2 be amended as
follows:

"(2) The arbitral tribunal shall issue an order for
the termination of the arbitral proceedings when:

"(a) the claimant withdraws ... (no change);

"(b) the arbitral proceedings become, for any
other reason, unnecessary or inappropriate."

Article 34, paragraph 2, subparagraph (b) (i)

38. Egypt supports the view that this text should be
deleted. The grounds for this deletion were put forward
and discussed in the Working Group and will not be
repeated here. Egypt merely adds that the proposed
deletion does not imply the exclusion of non-arbitrability
as a ground for setting aside, as this setting aside would
be covered by other texts: by subparagraph (b) (ii) when
the arbitrability is a matter of the public policy of the
State, and by subparagraph (a) (i) when it is considered
by the law of the State as an element of the arbitration
agreement.
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B. Analytical commentary on draft text of a model law on international commercial arbitration: report of the
Secretary-General (A/CN.9/264)a
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Introduction

1. The United Nations Commission on International
Trade Law, at its fourteenth session, decided to entrust
its Working Group on International Contract Practices
with the task of preparing a draft model law on
international commercial arbitration. l The Commission,
at that session, had before it a report of the Secretary
General entitled "Possible features of a model law on
international commercial arbitration" (A/CN.91207). It
was agreed that this report, setting forth the concerns
and purposes underlying the project and the possible
contents of a model law, would provide a useful basis
for the preparation of such a law. 2

2. The Working Group commenced its work, at its
third session, by discussing a series of questions
designed to establish the basic features of a draft model
law.3 At its fourth session, it considered draft articles
prepared by the secretariat4 and reviewed, at its fifth
and sixth sessions, redrafted and revised articles of a
modellaw.5 The Working Group, at its seventh session,
considered a composite draft text and, after a drafting
group had established corresponding language versions
in the six languages of the Commission, adopted the
draft text of a model law as annexed to its report.6

3. The Commission, at its seventeenth session,
requested the Secretary-General to transmit this draft
text of a model law on international commercial
arbitration to all Governments and interested inter
national organizations for their comments and requested
the secretariat to prepare an analytical compilation of
the comments. 7 It also decided to consider, at its
eighteenth session, the draft text in the light of these
comments, with a view to finalizing and adopting the
text of a model law on international commercial
arbitration. 7

4. At the seventeenth session, a suggestion was made
that the secretariat should prepare a commentary on
the draft Model Law which would assist Governments
in preparing their comments on the draft text and later
in their consideration as to any legislative action based
on the Model Law. The Commission was of the view
that such a commentary, although it could not be
prepared in time to be of assistance to Governments in
preparing their comments, would be useful if it were
made available at the eighteenth session of the Com
mission.8 Accordingly, the Commission decided to

'Report of the United Nations Commission on International Trade
Law on the work of its fourteenth session. Official Records of the
General Assembly, Thirty-sixth Session, Supplement No. I7(A/36/17),
para. 70.

2Ibid., para. 65.

3A/CN.91216.
4A1CN.9/232.

'AlCN.91233 and A/CN.91245.
6A1CN.91246.

'Report of the United Nations Commission on International Trade
Law on the work of its seventeenth session, Official Records of the
General Assembly, Thirty-ninth Session, Supplement No. 17 (A/39/17),
para. 101.

'Ibid., para. lOO.

request the secretariat to submit to the eighteenth
session of the Commission a commentary on the draft
text of a model law on international commercial
arbitration. 9

5. The present report has been prepared pursuant to
that request. It provides a summary of why a certain
provision has been adopted and what it is intended to
cover, often accompanied by explanations and inter
pretations of particular words. It does not give a
complete account of the travaux preparatoires, in.cluding
the manifold proposals and draft variants that were not
retained. For the benefit of those seeking fuller infor
mation on the history of a given provision, the
commentary lists the references to the relevant portions
of the five session reports of the Working Group. IQ

6. In preparing the commentary, the secretariat has
taken into account the fact that it is not a commentary
on a final text but that its foremost and immediate
purpose is to assist the Commission in reviewing and
finalizing the text. The secretariat has, therefore, taken
the liberty of noting possible ambiguities and incon
sistencies, occasionally accompanied by suggestions
which the Commission may wish to consider. An
attempt has been made to distinguish such views of the
secretariat, by using expressions like "it is submitted"
or "it is suggested", from those explanations or
interpretations which accord with the unanimous or
prevailing view of the Working Group.

Analytical commentaryll

CHAPTER I. GENERAL PROVISIONS

Article 1. Scope of application*

(1) This Law applies to international commercial**
arbitration, subject to any multilateral or bilateral
agreement which has effect in this State.

*Article headings are for reference purposes only and are not to
be used for purposes ofinterpretation.

**The term "commercial" should be given a wide interpretation so
as to cover matters arising from all relationships of a commercial
nature. Relationships of a commercial nature include, but are Ilot
limited to, the following transactions: any trade transaction for the
supply or exchange of goods; distribution agreement; commercial
representation or agency; facto ring; leasing; construction of works;
consulting; engineering; licensing; investment; financing; banking;
insurance; exploitation agreement or concession; joint venture and
other forms of industrial or business co-operation; carriage of goods
or passengers by air, sea, rail or road.

'Ibid., para. 101.
lOin order to avoid confusion, no special reference is made to

previous article numbers, which, in the course of the preparation,
were altered twice. However, any earlier number will be apparent
from the relevant discussion in the session report or may be seen from
the comparative tables of article numbers set forth in documents
A/CN.9/WG.II/WP.40 and A/CN.9/WG.II/48, which were sub
mitted to the Working Group at its fifth and seventh sessions.

"The draft text of a model law reproduced here and commented
upon is the one which the Working Group on International Contract
Practices adopted at the close of its seventh session (A/CN.91246,
para. 14 and annex).
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(2) An arbitration is international if:

(a) the parties to an arbitration agreement have,
at the time of the conclusion of that agreement, their
places of business in different States; or

(b) one of the following places is situated outside
the State in which the parties have their places of
business:

(i) the place of arbitration if determined in, or
pursuant to, the arbitration agreement;

(ii) any place where a substantial part of the
obligations of the commercial relationship is
to be performed or the place with which the
subject-matter of the dispute is most closely
connected; or

(c) the subject-matter of the arbitration agree
ment is otherwise related to more than one State.

(3) For the purposes of paragraph (2) of this article,
if a party has more than one place of business, the
relevant place of business is that which has the
closest relationship to the arbitration agreement. If a
party does not have a place of business, reference is
to be made to his habitual residence.

References

A/CN.9/216, paras. 16-21
A/CN.91232, paras. 26-36
A/CN.91233, paras. 47-60
A/CN.91245, paras. 160-168,173
A/CN.91246, paras. 156-164

Commentary

l. Article 1 of the draft text of a model law on
international commercial arbitration (hereinafter re
ferred to as "the Model Law") deals with the intended
scope of application of the Model Law. In particular, it
lays down the substantive field of application, which is,
in accordance with the Commission's mandate to the
Working Group,12 "international commercial arbitra
tion". Before considering this substantive scope of
application, some general comments on the form of the
Model Law and on further aspects of its application are
made.

"This Law applies . .. "

The Model Law as "this Law" of a given State

2. The mode of unification and improvement of
national arbitration laws envisaged by the Working
Group, subject to final decision by the Commission, is
that of a model law. The text, in its final form, would
be recommended by the Commission and then by the
General Assembly to all States for incorporation into
their national legislation.

12Report of the United Nations Commission on International
Trade Law on the work of its twelfth session. Official Records of the
General Assembly, Thirty-fourth Session, Supplement No. 17 (A/34/17),
para. 81.

3. To facilitate such incorporation, the text has been
drafted in a form in which it could be enacted in a given
State. The commentary follows this direction towards a
particular State and refers to "this State",13 where "this
Law" would apply, as State X.

Territorial scope ofapplication (not yet decided)

4. "This Law", in its present form, does not generally
state to which individual arbitrations (of international
commercial nature) it applies. One possibility would be
to use as a determining factor the place of arbitration,
that is, to cover all arbitrations taking place in "this
State" (X). Another possibility would be to recognize
the parties' freedom to select a law other than that of
the place of arbitration and to cover all arbitrations
taking place in State X, unless the parties have chosen
the law of another State, as well as those "foreign"
arbitrations for which the parties have selected the law
of "this State" (X).

5. The prevailing view in the Working Group was in
favour of the first solution (Le. strict territorial
criterion), but the decision was not to deal expressly in
article I with this issue. 14 The question was also left
undecided in the context of article 34, as indicated by
the two variants placed between square brackets:
"award made [in the territory of this State] [under this
Law]."15 Similarly non-committal is the present wording
of article 27 ("arbitral proceedings held in this State or
under this Law"), which would accommodate both of
the above possibilities.16

6. The question of the territorial scope of application,
which remains to be solved by the Commission, needs
to be answered in respect of most but not all provisions
of the Model Law. The reason is that certain provisions,
dealing with the role of the courts of State X in respect
of recognition of arbitration agreements (articles 8 and
9)17 and recognition and enforcement of awards (articles
35 and 36), are intended to cover arbitration agreements
or awards without regard to the place of arbitration or
any choice of procedural law.

The Model Law as "lex specialis"

7. Once the Model Law is enacted in State X, "this
Law applies" as lex specialis, Le. to the exclusion of all
other pertinent provisions of non-treaty law,18 whether
contained, for example, in a code of civil procedure or

"A State, when adopting the Model Law, may wish not to retain
the expression "this State" (found in articles 1(1), 27 (I), 34 (I), (2),
35 (2), (3) and 36 (1)) but, following its normal legislative technique,
either substitute appropriate wording (e.g. name of the State) or
regard the reference as unnecessary on the ground that it would be
clear from the context of the Law and its promulgation.

14A/CN.91246, paras. 165-168.

ISIbid., paras. 169-171. See also commentary to article 34, para. 4.

"Ibid., paras. 92-97. See also commentary to article 27, para. 3.

11 As regards article 9, a distinction must be made between the right
of a party. to request an interim measure of protection and the power
of the court to grant such measure; see commentary to article 9,
paras. 2-3.

IBAs to "treaty law", which prevails over the Model Law, see
below, paras. 9-11.
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in a separate law on arbitration. This priority, while not
expressly stated in the Model Law, follows from the
legislative intent to establish a special regime for
international commercial arbitration.

8. It should be noted (and possibly should be ex
pressed in article 1) that the Model Law prevails over
other provisions only in respect of those subject-matters
and questions covered by the Model Law. Therefore,
other provisions of national law remain applicable if
they deal with issues which, though relevant to inter
national commercial arbitration, have been left outside
the Model Law (e.g. capacity of parties to conclude
arbitration agreement, impact of State immunity, con
solidation ofarbitral proceedings, competence ofarbitral
tribunal to adapt contracts, contractual relations
between arbitrators and parties or arbitration bodies,
fixing of fees and requests for deposits, security for fees
or costs, period of time for enforcement of arbitral
award).

Model law yields to treaty law

9. According to paragraph (1) of article 1, "this Law"
applies "subject to any multilateral or bilateral agree
ment which has effect in this State". This proviso might
be regarded as superfluous since the priority of treaty
law would follow in most, if not all, legal systems from
the internal hierarchy of sources of law. Nevertheless, it
has been retained as a useful declaration of the
legislative intent not to affect the validity and operation
of multilateral and bilateral agreements in force in
State X.

10. The proviso would be of primary relevance with
regard to treaties devoted to the same subject-matter as
that dealt with in the Model Law. Prominent examples
of such multilateral treaties are the Convention on the
Recognition and Enforcement of Foreign Arbitral
Awards (New York, 1958; hereinafter referred to as the
1958 New York Convention), the European Convention
on International Commercial Arbitration (Geneva,
1961; hereinafter referred to as the 1961 Geneva
Convention), the Convention on the Settlement of
Investment Disputes between States and Nationals of
Other States (Washington, 1965; hereinafter referred to
as the 1965 Washington Convention) and the Inter
American Convention on International Commercial
Arbitration (Panama, 1975).19

11. It should be noted, however, that the scope of the
proviso is wider in that it also covers treaties which are
devoted to other subject-matters but contain provisions
on arbitration. An example would be the United
Nations Convention on the Carriage of Goods by Sea,
1978 (Hamburg), which, by its article 22 (3), reduces the
effect of an original agreement on the place of
arbitration by providing some alternative places at the

19Another important such treaty is the Convention on the Decision
by way of Arbitration of Civil Litigations Resulting from Relations
of Economic and Scientific-Technological Co-operation (Moscow.
1972), which, however, deals primarily with compulsory arbitration,
while the Model Law is designed for consensual arbitration only (see
below, para. IS).

option of the claimant.2o This provision, if in force in
State X and applicable to the case at hand, would
prevail over article 20 of the Model Law, which
recognizes the freedom of the parties to agree on the
place of arbitration and gives full effect to such choice,
whether made before or after the dispute has arisen.

Substantive scope of application: "international com
mercial arbitration"

12. The substantive scope of application of the model
law, as expressed in its title, is "international com
mercial arbitration". This widely used term consists of
three elements which are, in the Model Law defined,
illustrated or accompanied by a declaratory remark.

"Arbitration"

13. The Model Law, like most conventions and
national laws on arbitration, does not define the term
"arbitration". It merely clarifies, in its article 7 (1), that
it covers any arbitration "whether or not administered
by a permanent arbitral institution". Thus, it applies to
pure ad hoc arbitration and to any type of administered
or institutional arbitration.

14. Of course, the term "arbitration" is not to be
construed as referring only to on-going arbitrations, i.e.
arbitral proceedings. It relates also to the time before
and after such proceedings, as is clear, for example,
from the provisions on recognition of arbitration
agreements and, later, of arbitral awards.

15. While the Model Law is generally intended to
cover all kinds of arbitration, two qualifications should
be mentioned here which are not immediately apparent
from the text but may be expressed by any State
adopting the Model Law.21 The Model Law is designed
for consensual arbitration, Le. arbitration based on
voluntary agreement of the parties (as regulated in
article 7 (1»; thus, it does not cover compulsory

2°Official Records of the United Nations Conference on the Carriage
of Goods by Sea (United Nations publication, Sales No. E.80.VIII.I),
part I, Final Act of the United Nations Conference on the Carriage of
Goods by Sea (A/CONF.89/13), annex I.

Article 22 (3), (5), (6) of the Hamburg Rules reads as follows:
"3. The arbitration proceedings shall, at the option of the
claimant, be ins1ituted at one of the following places:

"(a) a place in a State within whose territory is situated:

"(i) the principal place of business of the defendant or, in the
the absence thereof, the habitual residence of the defendant;
or

"(ii) the place where the contract was made, provided that the
defendant has there a place of business, branch or agency
through which the contract was made; or

"(iii) the port of loading or port of discharge; or

"(b) any place designated for that purpose in the arbitration
clause or agreement.
"
"5. The provisions of paragraphs 3 and 4 of this article are
deemed to be part of every arbitration clause or agreement, and
any term of such clause or agreement which is inconsistent
therewith is null and void.
"6. Nothing in this article affects the validity of an agreement
relating to arbitration made by the parties after the claim under
the contract of carriage by sea has arisen."
21 A/CN.9I2l6, para. 17.
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arbitration. Also not covered are the various types of
so-called "free arbitration" such as the Dutch bindend
advies, the German Schiedsgutachten or the Italian
arbitrato irrituale.

" Commercial"

16. The term "commercial" has been left undefined in
the Model Law, as in conventions on international
commercial arbitration. Although a clear-cut definition
would be desirable, no such definition, which would
draw a precise line between commercial and non
commercial relationships, could be found. Yet, it was
deemed undesirable to leave the matter to the individual
States or to provide some guidance for uniform
interpretation merely in the session reports of the
Working Group or any commentary on the model law.
As an intermediate solution, a footnote is annexed to
article 1 as an aid in the interpretation of the term
"commercial".

17. As regards the form, there may be some uncertainty
as to the addressee and the legal effect of this footnote,
since such legislative technique is not used in all
systems. At the least, the footnote could provide some
guidance to the legislator of a State even where it would
not be reproduced in the national enactment of the
model law. A more far-reaching use, which the Com
mission may wish to recommend, would be to retain the
footnote in the national enactment and, thus, to
provide some guidance in the application and inter
pretation of "this Law".

18. The content of the footnote reflects the legislative
intent to construe the term commercial in a wide
manner. This call for a wide interpretation is supported
by an illustrative list of commercial relationships.
Although the examples listed include almost all types of
contexts known to have given rise to disputes dealt
within international commercial arbitrations, the list is
expressly not exhaustive. Therefore, also covered as
commercial would be transactions such as supply of
electric energy, transport of liquefied gas via pipeline
and even "non-transactions" such as claims for damages
arising in a commercial context. Not covered are, for
example, labour or employment disputes and ordinary
consumer claims, despite their relation to business. Of
course, the fact that a transaction is covered by the
Model Law by virtue of its commercial nature does not
necessarily mean that all disputes arising from the
transaction are capable of settlement by arbitration (as
to the requirement of arbitrability, see commentary to
article 7, para. 5).

19. The footnote, while not glvmg a clear-cut defi
nition, provides guidance for an autonomous inter
pretation of the term "commercial"; it does not refer,
as does the 1958 New York Convention (article I (3», to
what the existing national law regards as commercial.
Therefore, it would be wrong to apply national concepts
which define as commercial, for example, only those
types of relationship dealt with in the commercial code
or only those transactions the parties to which are
commercial persons.

20. This latter idea of preclusion had been expressed
in a previous draft of the footnote by the words
(following the first sentence) "irrespective of whether
the parties are 'commercial persons' (merchants) under
any given national law". This wording, which was
exclusively intended to clarify that the commercial
nature of the relationship is not dependent on the
qualification of the parties as merchants (as used in
some national laws for distinguishing between com
mercial and civil relationships), was nevertheless deleted
lest it might be construed as dealing with the issue of
State immunity.22

21. In this connection, it may be noted that the Model
Law does not touch upon the sensitive and complex
issue of State immunity. For example, it does not say
whether the signing of an arbitration agreement by a
State organ or governmental agency constitutes a
waiver of any such immunity. On the other hand, it
seems equally noteworthy that the Model Law covers
those relationships to which a State organ or govern
mental entity is a party, provided, of course, the relation
ship is of a commercial nature.

"International", paragraph (2)

22. In accordance with the mandate of the Com
mission, the Model Law is designed to establish a
special regime for international cases. It is in these cases
that the present disparity between national laws creates
difficulties and adversely affects the functioning of the
arbitral process. Furthermore, in these cases more
flexible and liberal rules are needed in order to
overcome local constraints and peculiarities. Finally,
in these cases the interest of a State in maintaining its
traditional concepts and familiar rules is less strong
than in a strictly domestic setting. However, despite this
design and legislative self-restraint, any State is free to
take the Model Law, whether immediately or at a later
stage, as a model for legislation on domestic arbitration
and, thus, avoid a dichotomy within its arbitration law.

23. Unless a State opts for such unitary treatment, the
test of "internationality" set forth in article 1 (2) is of
utmost importance and crucial for the applicability of
"this Law". Since it determines whether a given case
would be governed by the special regime embodied in
the Model Law or by the law on domestic arbitration,
the definition should be as precise as possible so as to
provide certainty to all those concerned. Unfortunately,
the search for an appropriate test reveals a dilemma: A
precise formula tends to be too narrow to cover all
cases encountered in the practice of international
commercial arbitration; and the wider the scope of the
test, the more it is likely to lack precision. The solution
presented in paragraph (2) starts with a rather precise
criterion in subparagraph (a), which covers the great
bulk of worthy cases, and then widens its scope in
subparagraphs (b) and (c) with an increasing reduction
in precision.

l2A/CN.9/246, para. 158.
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(a) Parties' places of business in different States,
subparagraph (a)

24. The basic criterion, laid down in subparagraph
(a), is modelled on the test of internationality adopted
in article 1 (1) of the United Nations Convention on
Contracts for the International Sale of Goods (Vienna,
1980.23 hereinafter referred to as the 1980 Vienna Sales
Con;ention). It uses as determining factor the location
of the places of business of the parties to the arbitration
agreement. Accordingly, other characteristics of a party
such as its nationality or place of incorporation or
registration are not determinative.

25. Since a given case is international if the parties
have their places of business "in different States", it is
irrelevant whether any of these States is State X (Le. the
one enacting "this Law"). Included, thus, is any
arbitration between "foreigners" (e.g. parties with place
of business in State Y and State Z) and any arbitration
between a party in State X and a party in a foreign
State (Y). However, whether and to what extent this
Law would apply in any such international case is a
different question, to be answered according to other
rules on the scope of application (discussed above,
paras. 4-6). While articles 8, 9, 35 and 36, dealing with
recognition of arbitration agreements and awards by
the courts of State X, apply without regard to the place
of arbitration or any choice of procedural law, the
remaining bulk of provisions, dealing in particular with
arbitration procedure, would apply only if the case falls
within the territorial scope of application.

(b) Other relevant places, subparagraph (b)

26. Either of the places listed in subparagraph (b)
establishes an international link if situated in a State
other than the one where the parties have their places of
business. Again, it is without relevance to the test of
internationality whether any of these States is State X.
Thus an arbitration would be international under
sUbp~ragraph (b) in any of the following situations:
Parties' places of business in State X and other relevant
place in State Y; parties' places of business in State Y
and other relevant place in State X; parties' places of
business in State Y and other relevant place in State Z.
However whether in fact "this Law" would apply in
full depe~ds, again, on whether the case falls within the
territorial scope of application. 24

27. The places listed in subparagraph (b) relate either
to the arbitration (subparagraph (i» or to the subject
matter of the relationship or the dispute (subparagraph
(ii». The first relevant place is the place of arbitration,

2JSee Official Records of the United Nations C~nference. on
Contracts for the International Sale of Goods (Umted NatIOns
publication, Sales No. E.8I.IV.3), United Nations Convention on
Contracts for the International Sale of Goods (A/CONF.97/l8),
annex I.

HIn particular with regard. to subparagraph (i), it is n~tew?rth'y

that "this Law" would apply in full only if the place of arbitratIOn IS

in State X, assuming that the strict territorial criterion is adopt~d.

The thrust of subparagraph (i) is thus to cover cases where the partles
have their places of business not in State X but in another State
(provided that the latter State does not prohibit these "domestic"
parties from selecting a foreign place of arbitration).

as the only arbitration-related criterion. Thus, the
international link would not be established by any other
arbitration-related element such as appointment of
foreign arbitrator or choice of foreign procedural law
(if permissible).

28. The place of arbitration is relevant if determined
in, or pursuant to, the arbitration agreement. Where the
place of arbitration is specified in the arbitration
agreement, the parties know from the start wheth~r

their case is international under subparagraph (I).
Where the place of arbitration is determined pursuant
to the agreement, there may be a long period of
uncertainty about this point. It is submitted that this
requirement would not be met by a stipulation
authorizing the arbitral tribunal to determine the place
of arbitration.

29. Under subparagraph (ii), internationality is estab
lished if a substantial part of the obligations of the
commercial relationship is to be performed in a State
other than the one where the parties have their places of
business. This would be the case, for example, where a
producer and a trader conclude a sole distributorship
agreement concerning a foreign market or where a
general contractor employs an inde~endent sub-c?n
tractor for certain parts of a foreign constructIOn
project. While the arbitration agreement must covc:r
any dispute or certain disputes arising out of thiS
relationship, it is not necessary that the dispute itself
relates to the international element.

30. Even where no substantial part of the obligations
is to be performed abroad, an arbitration would be
international under subparagraph (ii) if the subject
matter of the dispute is most closely connected with a
foreign place. Since instances of thi.s kind will be ve~y

exceptional, one may accept the dlsadva~tage o~ thiS
criterion which lies in the fact that the mternatlOnal
character cannot be determined before the dispute
arises.

(c) Yet other international link, subparagraph (c)

31. The final criterion, laid down in subparagraph (c),
is that "the subject-matter of the arbitration agreement
is otherwise related to more than one State". This
"residual" test is designed to catch all worthy cases not
covered by subparagraphs (a) or (b); it is apparent that
this wide scope is accompanied by a considerable
degree of imprecision. It may be added that "the
subject-matter of the arbitration agreement" is not to
be construed as referring to the arbitration itself but to
the substantive matters that may be subject to arbi
tration.

(d) Determination ofplace of business, paragraph (3)

32. If a party has two or more places of business, one
of which is in the same State as is the other party's
place of business, it is necessary to determine which of
his places is relevant for the purposes of pa~a~raph (2).
According to paragraph (3), first ~entence, It IS ~he ~ne

which has the closest relationship to the arbitratIOn
agreement. An instance of such close relationship
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would be that a contract, including an arbitration
clause, is fully negotiated by the branch or office in
question, even if it is signed at another place (e.g. the
principal place of business).

33. As indicated in this example, the location of the
principal place of business (or head office) is irrelevant.
If one were to take the principal place of business as the
decisive criterion, one would have a somewhat wider
application of the Model Law since it would cover also
those cases where the "closely connected" place of
business, but not the principal place of business, is in
the same State as is the other party's place of business.
Nevertheless, the criterion of "closest connection" was
adopted because it was thought to reflect better the
expectations of the parties and, in particular, for the
sake of consistency with the 1980 Vienna Sales Con
vention (article 10 (a».25

34. The second sentence of paragraph (3) deals with
the rare situation that a person involved in a com
mercial transaction does not have an established "place
of business". In such case, his habitual residence would
be the decisive place for the purposes of paragraph (2).

* * *

Article 2. Definitions and rules of interpretation

For the purposes of this Law:

(a) "arbitral tribunal" means a sole arbitrator or
a panel of arbitrators;

(b) "court" means a body or organ of the judicial
system of a country;

(c) where a provision of this Law leaves the
parties free to determine a certain issue, such
freedom includes the right of the parties to authorize
a third party, including an institution, to make that
determination;

(d) where a provision of this Law refers to the
fact that the parties have agreed or that they may
agree or in any other way refers to an agreement of
the parties, such agreement includes any arbitration
rules referred to in that agreement;

(e) unless otherwise agreed by the parties, any
written communication is deemed to have been
received if it is delivered to the addressee personally
or if it is delivered at his place of business, habitual
residence or mailing address, or, if none of these can
be found after making reasonable inquiry, then at the
addressee's last-known place of business, habitual
residence or mailing address. The communication
shall be deemed to have been received on the day it is
so delivered.

2SIn this Convention, the test serves two purposes which tend to
balance overall the effects of widening or narrowing the scope of
application. One is, as in the Model Law, to distinguish between
strictly domestic cases and those of an international character; the
other one, foreign to the Model Law, is to distinguish between those
international cases where the parties have their places in Contracting
States and those international cases where one party has his place of
business in a non-contracting State.

References

A/CN.91233, paras. 75, 101-102
A/CN.91245, paras. 28,169-172
A/CN.91246, paras. 172-173

Commentary

"Arbitral tribunal" and "court" defined, paragraphs (a)
and (b)

1. The definition of the terms "arbitral tribunal" and
"court" may be regarded as self-evident and, thus,
superfluous. However, they hlive been retained, in
particular, for a terminological reason. Their juxta
position is intended to draw a clear distinction between
the two different types of dispute settlement organs.
This is to avoid, for example, the misunderstanding,
possible in languages such as French and Spanish, that
the word "tribunaf' is an abbreviated form of the term
"tribunal arbitraf' or that the term "court" would
include any arbitration body or administering institution
bearing the name "court" (e.g. ICC Court of Arbitration
or London Court of International Arbitration).

2. Paragraph (b) simply refers to, without interfering
with, the national judicial system, which is not neces
sarily the system of State X (cf. articles 9, 35 (3),
36 (1) (a) (v), (2». Taking into account the varied
nomenclature, the term "court" is not restricted to
those organs actually called "court" in a given country
but would include any other "competent authority"
(such is the expression used in the 1958 New York
Convention). The reference to the judicial system of "a
country" (instead of "a State") has been used for the
sole purpose of avoiding the misconception, possible in
a federation of states, that merely "state courts" are
covered but not "federal courts".26

Interpretation of "parties' freedom" and "agreement",
paragraphs (c) and (d)

3. Paragraphs (c) and (d) are designed to prevent too
literal an interpretation of the references in the Model
Law to the parties' freedom to determine an issue or to
their agreement. According to the reasonable inter
pretation laid down in paragraph (c), such freedom
covers the liberty of the parties not only to decide the
issue themselves but also to authorize a third person or
institution to determine the issue on their behalf.
Practical examples of such issues would be the number
of arbitrators, the place of arbitration and other
procedural points.

4. Paragraph (d) recognizes the common practice of
parties to refer in their agreement to arbitration rules
(of institutions, associations or other bodies), instead of
negotiating and drafting a fully original and individual
("one-off') arbitration' agreement. A general rule of
interpretation seems preferable to including a clari-

26The Commission may wish to examine the appropriateness of the
term "country", used also in articles 35 (I), (3) and 36 (I), with a view
to achieving consistency throughout the Model La w by using
exclusively the expression "State".
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fication in each of the many provisions of the Model
Law where this matter may be relevant.

5. Paragraphs (c) and (cl) are overlapping rules in that
the freedom to determine an issue (under (c» is
included in the notion that the parties may agree (under
(cl) and in that the authorization of a third party
(under (c» is often envisaged in arbitration rules (under
(cl). However, this is not so in all cases: an authori
zation may be added to the regime established by
arbitration rules (e.g. designation of an appointing
authority), it may be made to replace a provision in
these rules, or it may be made in a "one-off'
arbitration agreement.

"Receipt of communication" defined, paragraph (e)

6. Paragraph (e), which is modelled on article 2 (1) of
the UNCITRAL Arbitration Rules, lists a variety of
instances in which a written communication, by a party
or the arbitral tribunal, "is deemed to have been
received". Despite this latter wording, the list starts
with instances of actual (i.e. non-fictional) receipt and
then enters into the realm of legal fiction. The last
sentence makes it clear that any such instance is not
only conclusive of the fact of receipt but also determines
the date of receipt.

* * *
(Article 3 deleted)27

* * *

Article 4. Waiver of right to object

A party who knows or ought to have known that
any provision of this Law from which the parties
may derogate or any requirement under the arbi
tration agreement has not been complied with and
yet proceeds with the arbitration without stating his
objection to such non-compliance without delay or, if
a time-limit is provided therefor, within such period
of time, shall be deemed to have waived his right to
object.

References

A/CN.9/233, para. 66
A/CN.91245, paras. 176-178
A/CN.91246, paras. 178-182

Commentary

1. Where a procedural requirement, whether laid
down in the Model Law or in the arbitration agreement,
is not complied with, any party has a right to object
with a view to getting the procedural defect cured.
Article 4 implies a waiver of this right under certain
conditions, based on general principles such as estoppel
or venire contra factum proprium.

"Previous draft article 3 was deleted by the Working Group at its
seventh session (A/CN.91246, paras. 174-177). To avoid confusion,
the re-numbering of articles has been postponed until the final stages
of the revision of the draft by the Commission.

2. The first condition is that the procedural require
ment, which has not been complied with, is contained
either in a non-mandatory provision of the Model Law
or in the arbitration agreement. The restriction of this
rule to provisions of law from which the parties may
derogate was adopted on the ground that an estoppel
rule which also covered fundamental procedural defects
would be too rigid. It may be mentioned, however, that
the Model Law contains specific rules concerning
objections with regard to certain fundamental defects
such as lack of a valid arbitration agreement or the
arbitral tribunal's exceeding its mandate (article 16 (2».
As regards non-compliance with a requirement under
the arbitration agreement, it may be noted that the
procedural stipulation by the parties must be valid and,
in particular, not be in conflict with a mandatory
provision of "this Law".

3. The second condition is that the party knew or
ought to have known of the non-compliance. It is
submitted that the expression "ought to have known"
should not be construed as covering every kind of
negligent ignorance but merely those instances where a
party could not have been unaware of the defect. This
restrictive interpretation, which might be expressed in
the article, seems appropriate in view of the principle
which justifies statutory impliance of a waiver.

4. The third condition is that the party does not state
his objection without delay or, if a time-limit is
provided therefor, within such period of time. This
latter reference to time is, logically speaking, the first
one to be examined since a time-limit, whether provided
for in the Model Law or the arbitration agreement, has
priority over the general formula "without delay".

5. There is yet another condition which should not be
overlooked. A party loses his right to object only if,
without stating his objection, he proceeds with the
arbitration. Acts of such "proceeding" would include,
for example, appearance at a hearing or a communi
cation to the arbitral tribunal or the other party.
Therefore, a party would not be deemed to have waived
his right if, for instance, a postal strike or similar
impediment prevented him for an extended period of
time from sending any communication at all.

6. Where, by virtue of article 4, a party is deemed to
have waived his right to object, he is precluded from
raising the objection during the subsequent phases of
the arbitral proceedings and, what may be of greater
practical relevance, after the award is rendered. In
particular, he may not then invoke the non-compliance
as a ground for setting aside the award or as a reason
for refusing its recognition or enforcement. Of course, a
waiver has this latter effect only in cases where article 4
is applicable, i.e. with regard to those awards which are
made "under this Law" (whatever criterion may be
adopted for the territorial scope of application). It is
submitted that a court from which recognition or
enforcement of any other award is sought could also
disregard late objections of a party by applying any
similar rule of the applicable procedural law or the
general idea of estoppel.

* * *
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Article 5. Scope of court intervention

In matters governed by this Law, no court shall
intervene except where so provided in this Law.

References

A/CN.91233, paras. 69-73
A/CN.91245, paras. 183-184
A/CN.91246, paras. 183-188

Commentary

1. This article relates to the crucial and complex issue
of the role of courts with regard to arbitrations. The
Working Group adopted it on a tentative basis and
invited the Commission to reconsider that decision in
the light of comments by Governments and inter
national organizations.28 In assessing the desirability
and appropriateness of this provision, the following
considerations should be taken into account.

2. Although the provision, due to its categorical
wording,29 may create the impression that court
intervention is something negative and to be limited to
the utmost, it does not itself take a stand on what is the
proper role of courts. It merely requires that any
instance of court involvement be listed in the Model
Law. Its effect would, thus, be to exclude any general or
residual powers given to the courts in a domestic system
which are not listed in the Model Law. The resulting
certainty of the parties and the arbitrators about the
instances in which court supervision or assistance is to
be expected seems beneficial to international com
mercial arbitration.

3. Consequently, the desired balance between the
independence of the arbitral process and the inter
vention by courts should be sought by expressing all
instances of court involvement in the Model Law but
cannot be obtained within article 5 or by its deletion.
The Commission may, thus, wish to consider whether
any further such instance need be included, in addition
to the various instances already covered in the present
text. These are not only the functions entrusted to the
Court specified in article 6, Le. the functions referred to
in articles 11 (3), (4), 13 (3), 14 and 34 (2), but also
those instances of court involvement envisaged in
articles 9 (interim measures of protection), 27 (assistance
in taking evidence), 35 and 36 (recognition and enforce
ment of awards).

4. Another important consideration in judging the
impact of article 5 is that the above necessity to list all
instances of court involvement in the Model Law
applies only to the "matters governed by this Law".

28A/CN.91246, para. 186.

29 A less categorical wording was suggested at the seventh session of
the Working Group but was not adopted: "In matters governed by
this Law concerning the arbitral proceedings or the composition of
the arbitral tribunal. courts may exercise supervisory or assisting
functions only if so provided in this Law" (A/CN.91246, paras.
183-184).

The scope of article 5 is, thus, narrower than the
substantive scope of application of the Model Law, Le.
"international commercial arbitration" (article 1), in
that it is limited to those issues which are in fact
regulated, whether expressly or impliedly, in the Model
Law.

5. Article 5 would, therefore, not exclude court
intervention in any matter not regulated in the Model
Law. Examples of such matters include the impact of
State immunity, the contractual relations between the
parties and the arbitrators or arbitral institution, the
fees and other costs, including security therefor, as well
as other issues mentioned above in the discussion on
the character of the Model Law as "lex specialis" where
the same distinction has to be made. 30

6. It is submitted that the distinction is reasonable,
even necessary, although it is not in all cases easily
made. For example, article 18 governs the arbitral
tribunal's ordering of interim measures of protection,
by implying an otherwise doubtful power, but it does
not regulate the possible enforcement of these orders. A
State would, thUS, not be precluded (by article 5) from
either empowering the arbitral tribunal to take itself
certain measures of compulsion (as known in some
legal systems) or providing for enforcement by courts
(as known in other systems).J1 On the other hand,
where the Model Law, for example, grants the parties
freedom to agree on a certain point (e.g. appointment
of arbitrator, article 11 (2)), the matter is thereby fully
regulated, to the exclusion of court intervention (e.g.
any court confirmation, as required under some laws
even in the case of a party-appointed arbitrator).

* * *

Article 6. Court for certain functions of arbitration
assistance and supervision

The Court with jurisdiction to perform the func
tions referred to in articles 11 (3), (4), 13 (3), 14 and
34 (2) shall be the ... (blanks to be filled by each
State when enacting the Model Law).

References

A/CN.91232, paras. 89-98
A/CN.91233, paras. 82-86
A/CN.91245, paras. 190-191
A/CN.91246, paras. 189-190

Commentary

1. Article 6 calls upon each State adopting the model
law to designate a particular Court which would
perform certain functions of arbitration assistance and
supervision. The functions referred to in this article
relate to the appointment of an arbitrator (article 11 (3),
(4)), the challenge of an arbitrator (article 13 (3)), the

30See commentary to article 1, para. 8.

"See commentary to article 18, para. 4.
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termination of the mandate of an arbitrator because of
his failure to act (article 14) and the setting aside of an
arbitral award (article 34 (2)).

2. To concentrate these arbitration-related functions
in a specific Court is expected to result in the following
advantages. It would help parties, in particular foreign
ones, more easily to locate the competent court and
obtain information on any relevant features of that
"Court", including its policies adopted in previous
decisions. Even more beneficial to the functioning of
international commercial arbitration would be the
expected specialization of that Court.

3. Although these two advantages would best be
achieved by a full centralization, the designation of a
Court does not necessarily mean that it will in fact be
only one individual court in each State. In particular,
larger countries may wish to designate one type or
category of courts, for example, any commercial courts
or commercial chambers of district courts.

4. The designated Court need not necessarily be a full
court or a chamber thereof. It may well be, for
example, the president of a court or the presiding judge
of a chamber for those functions which are of a more
administrative nature and where speed and finality are
particularly desirable (i.e. articles 11, 13 and 14). To
what extent this further expected advantage will mate
rialize depends on each State's provisions on court
organization or procedure, whether they already exist
or are adopted together with "this Law". It is sub
mitted that a State may entrust these administrative
functions even to a body outside its court system, for
example, a national arbitration commission or insti
tution handling international cases.

* * *

CHAPTER 11. ARBITRAnON AGREEMENT

Article 7. Definition andform ofarbitration agreement

(1) "Arbitration agreement" is an agreement by the
parties to submit to arbitration, whether or not
administered by a permanent arbitral institution, all
or certain disputes which have arisen or which may
arise between them in respect of a defined legal
relationship, whether contractual or not. An arbi
tration agreement may be in the form of an arbitration
clause in a contract or in the form of a separate
agreement.

(2) The arbitration agreement shall be in writing.
An agreement is in writing if it is contained in a
document signed by the parties or in an exchange of
letters, telex, telegrams or other means of telecom
munication which provide a record of the agreement.
The reference in a contract to a document containing
an arbitration clause constitutes an arbitration
agreement provided that the contract is in writing
and the reference is such as to make that clause part
of the contract.

References

A/CN.91216, paras. 22-24, 26
A/CN.91232, paras. 37-46
A/CN.91233, paras. 61-68
A/CN.91245, paras. 179-182
A/CN.91246, paras. 17-19

Commentary

Definition (and recognition), paragraph (1)

1. Paragraph (1) describes the important legal instru
ment which forms the basis and justification of an
arbitration. The term "arbitration agreement" is defined
along the lines of article 11 (1) of the 1958 New York
Convention; as more clearly expressed in that Con
vention, there is an implied guarantee of recognition
which goes beyond a mere definition.

2. The Model Law recognizes not only an agreement
concerning an existing dispute (compromis) but also an
agreement concerning any future dispute (clause com
promissoire). Inclusion of this latter type of agreement
seems imperative in view of its frequent use in
international arbitration practice and will, it is hoped,
contribute to global unification in view of the fact that
at present some national laws do not give full effect to
this type.

3. The Model Law recognizes an arbitration agreement
irrespective of whether it is in the form of an arbitration
clause contained in a contract or in the form ofa separate
agreement. Thus, any existing national requirement that
the agreement be in a separate document would be
abolished. By the nature ofthings, an arbitration clause in
a contract would be appropriate for future disputes, while
a separate agreement is suitable not only for an existing
dispute but also for any future disputes.

4. The Model Law recognizes an arbitration agreement
if the existing or future dispute relates to a "defined legal
relationship, whether contractual or not". It is submitted
that the expression "defined legal relationship" should be
given a wide interpretation so as to cover all non
contractual commercial cases occurring in practice (e.g.
third party interfering with contractual relations; in
fringement of trade mark or other unfair competition).

5. The Model Law provisions on the arbitration
agreement do not retain the requirement, expressed in
article 11 (1) of the 1958 New York Convention, that the
dispute concern Ha subject-matter capable of settlement
by arbitration". However, this does not mean that the
Model Law would give full effect to any arbitration
agreement irrespective of whether the subject-matter is
arbitrable. The Working Group, when discussing per
tinent proposals, recognized the importance of the
requirement of arbitrability but saw no need for an
express provision. 32 It was noted, for example, that an
arbitration agreement covering a non-arbitrable subject-

J
2A/CN.91246. para. 23; similarly, A/CN.91245, para. 187; cf. also

A/CN.91232, para. 40.

•
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matter would normally, or at least in some jurisdictions,
be regarded as null and void and that the issue of non
arbitrability was adequately addressed in articles 34 and
36.33 In this connection, it may be noted that the
Working Group decided at an early stage not to deal
with the material validity of the arbitration agreement
and not to attempt to achieve unification or at least
certainty as to which subject-matters are non-arbitrable,
either by listing them in the Model Law or calling upon
each State to list them exclusively in "this Law". 34

Requirement ofwritten form, paragraph (2)

6. The Model Law follows the 1958 New York
Convention in requiring written form, although, in
commercial arbitration, oral agreements are not
unknown in practice and are recognized by some
national laws. In a way, the Model Law is even stricter
than that Convention in that it disallows reliance on a
"more favourable provision" in the subsidiary national
law (on domestic arbitration), as would be possible
under that Convention by virtue of its article VII (1).
The Model Law is intended to govern all international
commercial arbitration agreements and, as provided in
article 7 (2), requires that they be in writing. 35

However, non-compliance with that requirement may
be cured by submission to the arbitral proceedings, i.e.
participation without raising the plea referred to in
article 16 (2).36

7. The definition of written form is modelled on
article 11 (2) of the 1958 New York Convention but with
two useful additions. It widens and clarifies the range of
means which constitute a writing by adding "telex or
other means of telecommunication which provide a
record of the agreement", in order to cover modern and
future means of communication.

8. The second addition, contained in the last sentence,
is intended to clarify a matter which, in the context of
the 1958 New York Convention, has led to problems
and divergent court decisions. It deals with the not
infrequent case where parties, instead of including an
arbitration clause in their contract, refer to a document
(e.g. general conditions or another contract) which
contains an arbitration clause. The reference constitutes
an arbitration agreement if it is such as to make that
clause part of the contract and, of course, if the
contract itself meets the requirement of written form as
defined in the first sentence of paragraph (2). As the
text clearly states, the reference need only be to the
document; thus, no explicit reference to the arbitration
clause contained therein is required. 37

* * *
JJ As regards article 34, where the inclusion of the non-arbitrability

of the subject-matter is controversial, see commentary to article 34,
para. 12.

J4A/CN.9/216, paras. 25, 30-31.

J5 AlCN.9/233, para. 66; AlCN.91232, para. 46.

36As to the possible need for modifying article 35 (2) in order to
accomodate the situation of a cured defect of form, see footnote 91.

"Cf. A/CN.91246, para. 19.

Article 8. Arbitration agreement and substantive claim
before court

(1) A court before which an action is brought in a
matter which is the subject of an arbitration agree
ment shall, if a party so requests not later than when
submitting his first statement on the substance of the
dispute, refer the parties to arbitration unless it finds
that the agreement is null and void, inoperative or
incapable of being performed.

(2) Where, in such case, arbitral proceedings have
already commenced, the arbitra1 tribunal may con
tinue the proceedings while the issue of its jurisdiction
is pending with the court.

References

A/CN.9/216, paras. 35-36
A/CN.9/232, paras. 49-51, 146, 151
A/CN.9/233, paras. 74-81
A/CN.9/245, paras. 66-69, 185-187
A/CN.9/246, paras. 20-23

Commentary

1. Article 8 deals with an important "negative" effect
of an arbitration agreement. The agreement to submit a
certain matter to arbitration means that this matter
shall not be heard and decided upon by any court,
irrespective of whether this exclusion is expressed in the
agreement. If, nevertheless, a party starts litigation, the
court shall refer the parties to arbitration unless it finds
the agreement to be null and void, inoperative or
incapable of being performed.

2. Article 8 is closely modelled on article 11 (3) of the
1958 New York Convention, with two useful elements
added. Due to the nature of the Model Law, article 8 (1)
of "this Law" is addressed to all courts of State X; it is
not limited to agreements providing for arbitration in
State X and, thus, wide acceptance of the Model Law
would contribute to the universal recognition and effect
of international commercial arbitration agreements.

3. As under the 1958 New York Convention, the court
would refer the parties to arbitration, i.e. decline (the
exercise of its) jurisdiction, only upon requellt by a
party and, thus, not on its own motion. A time element
has been added that the request be made at the latest
with or in the first statement on the substance of the
dispute. It is submitted that this point of time should be
taken literally and applied uniformly in all legal
systems, including those which normally regard such a
request as a procedural plea to be raised at an earlier
stage than any pleadings on substance.

4. As regards the effect of a party's failure to invoke
the arbitration agreement by way of such a timely
request, it seems clear that article 8 (1) prevents that
party from invoking the agreement during the sub
sequent phases of the court proceedings. It may be
noted that the Working Group, despite the wide
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support for the view that the failure of the party should
preclude reliance on the agreement also in other
proceedings or contexts, decided not to incorporate a
provision on such general effect because it would be
impossible to devise a simple rule which would satis
factorily deal with all the aspects of this complex
issue. 38

5. Another addition to the original text in the 1958
New York Convention is the rule in paragraph (2)
which confirms that paragraph (1) applies irrespective
of whether arbitral proceedings have already com
menced. It empowers an arbitral tribunal to continue
the arbitral proceedings (if governed by "this Law")
while the issue of its jurisdiction is pending with a
court. The purpose of giving such discretion to the
arbitral tribunal is to reduce the risk and effect of
dilatory tactics of a party reneging on his commitment
to arbitration.

* * *

Article 9. Arbitration agreement and interim mea
sures by court

It is not incompatible with the arbitration agreement
for a party to request, before or during arbitral
proceedings, from a court an interim measure of
protection and for a court to grant such measure.

References

A/CN.9/216, para. 39
A/CN.91232, paras. 52-56
A/CN.91233, paras. 74, 81
A/CN.9/245, paras. 185, 188-189
A/CN.91246, paras. 24-26

Commentary

1. Article 9 relates-like article 8-to recognition and
effect of the arbitration agreement but in another respect.
It lays down the principle, disputed in some jurisdictions,
that resort to a court and subsequent court action with
regard to interim measures of protection are compatible
with an arbitration agreement. It thus makes it clear that
the "negative" effect of an arbitration agreement, which
is to exclude court jurisdiction, does not operate with
regard to such interim measures. The main reason is that
the availability of such measures is not contrary to the
intentions of parties agreeing to submit a dispute to
arbitration and that the measures themselves are
conducive to making the arbitration efficient and to
securing its expected results.

2. Article 9 expresses the principle of compatibility in
two directions with different scope of application.
According to the first part of the provision, a request by a
party for any such court measures is not incompatible
with the arbitration agreement, Le. neither prohibited nor

J8A/CN.91246, para. 22.

to be regarded as a waiver of the agreement. This part of
the rule applies irrespective of whether the request is made
to a court of State X or ofany other country. Wherever it
may be made, it may not be invoked or treated as an
objection against, or disregard of, a valid arbitration
agreement under "this Law", Le. in arbitration cases
falling within its territorial scope of application or in the
context of articles 8 and 36.

3. However, the second part of the prOVlSlon is
addressed only to the courts of State X and declares their
measures to be compatible with an arbitration agreement
irrespective of the place of arbitration. Assuming wide
adherence to the Model Law, these two parts of the
provision would supplement each other and go a long way
towards global recognition of the principle of compati
bility, which, ill the context of the 1958 New York
Convention, has not been uniformly accepted.

4. The range of interim measures of protection covered
by article 9 is considerably wider than that under
article 18, due to the different purposes of these two
articles. Article 18 deals with the limited power of the
arbitral tribunal to order any party to take an interim
measure of protection in respect of the subject-matter of
the dispute and does not deal with enforcement of such
orders. Article 9 deals with the compatibility of the great
variety of possible measures by courts available in
different legal systems, including not only steps by the
parties to conserve the subject-matter or to secure
evidence but also other measures, possibly required from
a third party, and their enforcement. This would, in
particular, include pre-award attachments and any
similar seizure of assets.

5. It may be noted that the Model Law does not deal
with the possible conflict between an order by the arbitral
tribunal under article 18 and a court decision under article
9 relating to the same object or measure of protection.
However, it is submitted that the potential for such
conflict is rather small in view of the above disparity in the
range of measures covered by the two articles;

* * *

CHAPTER Ill. COMPOSITION
OF ARBITRAL TRIBUNAL

Article 10. Number ofarbitrators

(1) The parties are free to determine the number of
arbitrators.

(2) Failing such determination, the number of
arbitrators shall be three.
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Commentary

1. Article 10 is the first article presenting and illustrating
the "two-level system" so typical of the Model Law.
The first provision falls in the category of articles which
recognize the parties' freedom and give effect to their
agreement, to the exclusion of any existing national law
provision on the issue. 39 The second provision falls in
the category of suppletive rules which provide those
parties failing to regulate the procedure by agreement
with a set of rules for getting the arbitration started and
proceeding to a final settlement of the dispute.4o

2. Paragraph (1) recognizes the parties' freedom to
determine the number of arbitrators. Thus, the choice
of any number would be given effect, even in those legal
systems which at present require an uneven number. As
generally stated in article 2 (c), the freedom of the
parties is not limited to determining the issue them
selves but includes the right to authorize a third party
to make that determination.

3. For those cases where the number of arbitrators
has not been determined in advance or cannot be
determined in time, paragraph (2) prevents a possible
delay or deadlock by supplying the number. The
number three was adopted, as in the UNCITRAL
Arbitration Rules (article 5), in view of the fact that it
appears to be the most common number in inter
national commercial arbitration. However, arbitrations
conducted by a sole arbitrator are also common, in
particular in less complex cases. It is thought that those
parties who want only one arbitrator for the sake of
saving time and costs would normally agree thereon,
with an inducement to do so added by this paragraph.

* * *
Article 11. Appointment ofarbitrators

(1) No person shall be precluded by reason of his
nationality from acting as an arbitrator, unless
otherwise agreed by the parties.

(2) The parties are free to agree on a procedure of
appointing the arbitrator or arbitrators, subject to
the provisions of paragraphs (4) and (5) of this
article.

(3) Failing such agreement,

(a) in an arbitration with three arbitrators, each
party shall appoint one arbitrator, and the two
arbitrators thus appointed shall appoint the third
arbitrator; if a party fails to appoint the arbitrator
within thirty days after having been requested to do
so by the other party, or if the two arbitrators fail to
agree on the third arbitrator within thirty days of
their appointment, the appointment shall be made,
upon request of a party, by the Court specified in
article 6;

(b) in an arbitration with a sole arbitrator, if the
parties are unable to agree on the arbitrator, he shall

39Cr. A/CN.91207, para. 13.
'ocr. A/CN.91207, paras. 17-18.

be appointed, upon request of a party, by the Court
specified in article 6.

(4) Where, under an appointment procedure agreed
upon by the parties,

(a) a party fails to act as required under such
procedure; or

(b) the parties, or two arbitrators, are unable to
reach an agreement expected of them under such
procedure; or

(c) an appointing authority fails to perform any
function entrusted to it under such procedure,

any party may request the Court specified in article 6
to take the necessary measure, unless the agreement
on the appointment procedure provides other means
for securing the appointment.

(5) A decision on a matter entrusted by para
graph (3) or (4) of this article to the Court specified
in article 6 shall be final. The Court, in appointing an
arbitrator, shall have due regard to any qualifications
required of the arbitrator by the agreement of the
parties and to such considerations as are likely to
secure the appointment of an independent and
impartial arbitrator and, in the case of a sole or third
arbitrator, shall take into account as well the
advisability of appointing an arbitrator of a nation
ality other than those of the parties.
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Commentary

No legislative discrimination of foreign nationals, para-
graph (l)

1. Some national laws preclude foreigners from acting
as arbitrators even in international cases. Paragraph (1)
is designed to overcome such national bias on the part
of the legislator,41 As indicated by the words "unless
otherwise agreed by the parties", it is not intended to
preclude parties (or trade associations or arbitral
institutions) from specifying that nationals of certain
States may, or may not, be appointed as arbitrators.

Freedom to agree on appointment procedure, para
graph (2)

2. Paragraph (2) recognizes the freedom of the parties
to agree on a procedure of appointing the arbitrator or

41 At the sixth session of the Working Group, a concern was
expressed that it would be difficult to implement this provision in
States where nationals of certain other States were precluded from
serving as arbitrators; it was noted in response that the Model Law,
not being a convention, would not exclude the possibility for a State
to reflect its particular policies in national legislation (A/CN.9/245,
para. 193).
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arbitrators. This freedom to agree is to be given a wide
interpretation in accordance with the general provisions
of article 2 (c) and (d).

3. The scope of the parties' freedom is, however,
somewhat limited by the mandatory provisions in
paragraphs (4) and (5). Parties may not exclude, in their
agreement on the appointment, the right of a party
under paragraph (4) to resort to the Court specified in
article 6 in any of the situations described in that
paragraph, or exclude the finality of the Court's
decision provided for in paragraph (5).42

Court assistance in agreed appointment procedure, para
graph (4)

4. Paragraph (4) describes three possible defects in
typical appointment procedures and provides a cure
thereof by allowing any party to request the Court
specified in article 6 to take the necessary measure
instead (i.e. instead of the "failing" party, persons or
authority referred to in subparagraphs (a), (b) or (c».
Assistance by this Court is provided in order to avoid
any deadlock or undue delay in the appointment
process. Such assistance is not needed if the parties
themselves have, in their agreement on the appointment
procedure, provided other means for securing the
appointment. It may be noted, however, that the mere
designation of an appointing authority is not fully
sufficient in this regard since it would not meet the
contingency described in subparagraph (c).

Suppletive rules on appointment procedure, paragraph (3)

5. Paragraph (3) supplies those parties that have not
agreed on a procedure for the appointment with a
system for appointing either three arbitrators or one
arbitrator, these numbers being the two most common
ones in international cases. Subparagraph (a) lays down
the rules for the appointment of three arbitrators,
whether this number has been agreed upon by the
parties under article 10 (1) or whether it follows from
article 10 (2). Subparagraph (b) lays down the method
of appointing a sole arbitrator for those cases where the
parties have made no provision for the appointment,
except to agree on the number (i.e. one).

6. In both cases a last resort to the Court specified in
article 6 is envisaged in order to avoid any deadlock in
the appointment process. There is a difference, however,
as regards the time element. While subparagraph (a) sets
twice a time-limit (of thirty days) for the sake ofcertainty,
subparagraph (b) does not fix a time-limit but merely
refers to the parties' inability to agree. This general
wording seems acceptable in this latter case since the
persons expected to agree are the parties and their
inability to do so becomes apparent from the request to
the Court by one of them.

Rules and guidelines for decision of Court, paragraph (5)

7. According to paragraph (5), the decision of the
Court shall be final, whether it relates to a matter

"It is submitted that the last part of paragraph (5) relating to the
appointment of a sole or third arbitrator should not be mandatory
(see below, para. 8).

entrusted to it by the suppletive rules of paragraph (3)
or by the mandatory provision of paragraph (4) in cases
where an agreed appointment procedure fails to secure
the appointment. Finality seems appropriate in view of
the administrative nature of the function and essential
in view of the need to constitute the arbitral tribunal as
soon as possible.

8. In any case of appointment, the Court shall have
due regard to any qualifications required by the
agreement of the parties and to such considerations as
are likely to secure the appointment of an independent
and impartial arbitrator. It is submitted that these
criteria are binding since they follow from the arbi
tration agreement or, as regards impartiality and
independence, from article 12, while the special guideline
for the appointment of a sole or third arbitrator could
be invalidated by a contrary stipulation of the parties.

* * *

Article 12. Groundsfor challenge

(1) When a person is approached in connection
with his possible appointment as an arbitrator, he
shall disclose any circumstances likely to give rise
to justifiable doubts as to his impartiality or
independence. An arbitrator, from the time of his
appointment and throughout the arbitral proceedings,
shall without delay disclose any such circumstances
to the parties unless they have already been informed
of them by him.

(2) An arbitrator may be challenged only if circum
stances exist that give rise to justifiable doubts as to
his impartiality or independence. A party may
challenge an arbitrator appointed by him, or in
whose appointment he has participated, only for
reasons of which he becomes aware after the appoint
ment has been made.
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Commentary

1. Article 12 implements in two ways the principle
that arbitrators shall be impartial and independent.
Paragraph (1) requires any prospective or appointed
arbitrator to disclose promptly any circumstances likely
to cast doubt on his impartiality or independence.
Paragraph (2) lays the basis for securing impartiality
and independence by recognizing those circumstances
which give rise to justifiable doubts in this respect as
reasons for a challenge.

2. The duty of a prospective arbitrator to disclose any
circumstances of the type referred to in paragraph (1) is
designed to inform and alert the person approaching
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I
him at an early stage about possible doubts and, thus,
helps to prevent the appointment of an unacceptable
candidate. Disclosure is required not only where a party
or the parties approach the candidate but also where he
is contacted by an arbitral institution or other appointing
authority involved in the appointment procedure.

3. As stated in the second sentence of paragraph (1),
even an appointed arbitrator is, and continues to be,
under that duty, essentially for two purposes. The first
is to provide the information to any party who did not
obtain it before the arbitrator's appointment. The
second is to secure information about any circumstances
which only arise at a later stage of the arbitral
proceedings (e.g. new business affiliation or share
acquisitions).

4. Paragraph (2), like article 10 (1) of the UNCITRAL
Arbitration Rules, adopts a general formula for the
grounds on which an arbitrator may be challenged.
This seems preferable to listing all possible connections
and other relevant situations. As indicated by the word
"only", the grounds for challenge referred to here are
exhaustive. Although reliance on any specific reason
listed in a national law (often applicable to judges and
arbitrators alike) is precluded, it is submitted that it
would be difficult to find any such reason which would
not be covered by the general formula.

5. It may be noted that the Working Group was of the
view that the issue of the arbitrator's competence or
other qualifications, specified by the parties, was more
closely related to the conduct of the proceedings than to
the initial appointmentY It would, thus, have to be
considered under article 14 and possibly article 19 (3).44
However, it is submitted in this connection that the
conduct of an arbitrator may be relevant under
article 12 (2), for example, where any of his actions or
statements gives rise to justifiable doubts as to his
impartiality or independence. The Commission may
wish to consider expressing this interpretation in the
text since the word "circumstances" and the close
connection with paragraph (1) could lead to a narrower
interpretation which would not cover such instances of
biased behaviour or misconduct.

6. The second sentence of paragraph (2) estops a party
from challenging an arbitrator, whom he himself
appointed or in whose appointment he participated, on
any ground which he already knew before the appoint
ment. In such case, that party should not have
appointed, or agreed to the appointment of, the
candidate whose impartiality or independence was in
doubt. It is submitted that "participation in the
appointment" covers not only the case where the
parties jointly appoint an arbitrator (e.g. under
article 11 (3) (b» but also a less direct involvement such
as the one under the list procedure envisaged in the
UNCITRAL Arbitration Rules (article 6 (3».

* * *

43 A/CN.91233, para. 105.
44See commentary to article 14, para. 4, and to article 19, para. 9.

Article 13. Challenge procedure

(1) The parties are free to agree on a procedure for
challenging an arbitrator, subject to the provisions of
paragraph (3) of this article.

(2) Failing such agreement, a party who intends to
challenge an arbitrator shall, within fifteen days of
the constitution of the arbitral tribunal or after
becoming aware of any circumstance referred to in
article 12 (2), whichever is the later, send a written
statement of the reasons for the challenge to the
arbitra1 tribunal. Unless the challenged arbitrator
withdraws from his office or the other party agrees to
the challenge, the arbitral tribunal shall decide on the
challenge.

(3) If a challenge under any procedure agreed upon
by the parties or under the procedure of paragraph
(2) of this article is not successful, the challenging
party may request, within fifteen days after having
received notice of the decision rejecting the challenge,
the Court specified in article 6 to decide on the
challenge, which decision shall be final; while such a
request is pending, the arbitral tribunal, including the
challenged arbitrator, may continue the arbitral
proceedings.
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Commentary

Freedom to agree, and its limits, paragraph (1)

1. Paragraph (1) recognizes the freedom of the parties
to agree on a procedure for challenging an arbitrator,
while the reasons for such a challenge are exhaustively
laid down in the mandatory provision of article 12 (2).

2. The Model Law thus gives full effect to any
agreement on how a challenge may be brought and
decided upon. However, there is one specific restric
tion.45 The parties may not exclude the last resort to the
Court provided for in paragraph (3). This restriction,
unlike the one in article 11 (2) and (4),46 applies
irrespective of whether the parties have authorized any
other body, e.g. an appointing authority, to take the
final decision on the challenge. It is submitted that in
such a case the challenging party would have to exhaust
the available remedies and seek a decision by that body;
but that decision would not be final since the last resort
to the Court specified in article 6 cannot be excluded by
agreement of the parties.

4'There is also a general restriction since, it is submitted, the
fundamental principles laid down in article 19 (3) extend to such
procedural agreement. See commentary to article 19, para. 7.

46Cf. commentary to article 11, paras. 3-4.

r
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Suppletive rules on challenge procedure, paragraph (2)

3. Paragraph (2) supplies those parties who have not
agreed on a challenge procedure with a system of
challenge by specifying the period of time and the form
for bringing a challenge and the mode of deciding
thereon, subject to ultimate judicial control as provided
in paragraph (3).

4. As stated in the second sentence of paragraph (2),
the challenge would be decided upon by the arbitral
tribunal if a decision is needed, Le. where the chal
lenged arbitrator does not withdraw from his office or
the other party disagrees with the challenge. To let the
arbitral tribunal decide on the challenge is obviously
without practical relevance in the case of a sole
arbitrator who has been challenged and does not resign.
However, where one of three arbitrators is challenged it
has some merits, despite the possible psychological
difficulties of making the arbitral tribunal decide on a
challenge of one of its members. At least where the
challenge is not frivolous or obviously unfounded, an
advantage could be to save time and expense by making
the last resort to the Court unnecessary. It may be
added that such a decision is not one on a question of
procedure within the meaning of article 29 (second sen
tence) and would, thus, have to be made by all or a ma
jority of the members (article 29, first sentence).47 This
means that a challenge will be sustained only if the two
other members decide in vavour ofthe challenging party.

Ultimate judicial control, paragraph (3)

5. Paragraph (3) grants any challenging party who
was unsuccessful in the procedure agreed upon by the
parties or in the one under paragraph (2) a last resort to
the Court specified in article 6. The provision, in its
most crucial part, adopts a compromise solution with
regard to the controversy of whether any resort to a
court should be allowed only after the final award is
made or whether a decision during the arbitral pro
ceedings is preferable. The main reason in support of
the first position is that it prevents dilatory tactics; the
main reason in support of the second position is that a
prompt decision would soon put an end to the
undesirable situation of having a challenged arbitrator
participate in the proceedings and would, in particular,
avoid waste of time and expense in those cases where
the court later sustains the challenge.

6. Paragraph (3), like article 14 but unlike article 16 (3),
provides for court intervention during the arbitral
proceedings; however, it includes three features designed
to minimize the risk and adverse effects of dilatory
tactics. The first element is the short period of time of
fifteen days for requesting the Court to overrule the
negative decision of the arbitral tribunal or any other
body agreed upon by the parties. The second feature is
that the decision by the Court shall be final; in addition
to excluding appeal, other measures relating to the
organization of the Court specified in article 6 may
accelerate matters.48 The third feature is that the
arbitral tribunal, including the challenged arbitrator,
may continue the arbitral proceedings while the request

"Cf. A/CN.91246, para. 38.

48See commentary to article 6, para. 4.

is pending with the Court; it would certainly do so if it
regards the challenge as totally unfounded and serving
merely dilatory purposes.

* * *
Article 14. Failure or impossibility to act

If an arbitrator becomes de jure or de facto unable
to perform his functions or for other reasons fails to
act, his mandate terminates if he withdraws from his
office or if the parties agree on the termination.
Otherwise, if a controversy remains concerning any
of these grounds, any party may request the Court
specified in article 6 to decide on the termination of
the mandate, which decision shall be final.
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A/CN.9/232, paras. 66-69
A/CN.9/233, paras. 112-117
A/CN.9/245, paras. 213-216
A/CN.9/246, paras. 40-42

Commentary

1. Article 14 deals with the termination of the
mandate of an arbitrator who becomes de jure or de
facto unable to perform his functions or for other
reasons fails to act. In any such case his mandate
terminates if he withdraws from his office or if the
parties agree on the termination or where this con
sequence is so self-evident that neither withdrawal nor
agreement is needed as, for example, in the case of
death.

2. Otherwise, the Court specified in article 6 shall,
upon request of a party, make a final decision on the
termination of the mandate if there remains a contro
versy concerning any of the above grounds. A need for
such court assistance will rarely arise with regard to de
jure or de facto impossibility and will most probably
relate to the less precise ground of "failure to act".

3. This formula, taken from the UNCITRAL Arbi
tration Rules (article 13 (2», is admittedly vague, in
particular as regards the (undefined) time element
inherent in the term "failure". It is, nevertheless, used
here since no other acceptable, more detailed formula
could be found which would be sufficiently flexible to
cover the great variety of situations in which retention
of a "non-performing" arbitrator becomes intolerable.

4. It is submitted that in judging whether an arbitrator
failed to act, the following considerations may be
relevant: Which action was expected or required ofhim
in the light of the arbitration agreement and the specific
procedural situation? If he has not done anything in
this regard, has the delay been so inordinate as to be
unacceptable in the light of the circumstances, including
technical difficulties and the complexity of the case? If
he has done something and acted in a certain way, did
his conduct fall clearly below the standard of what may
reasonably be expected from an arbitrator? Amongst
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the factors influencing the level of expectations are the
ability to function efficiently and expeditiously and any
special competence or other qualifications required of
the arbitrator by agreement of the parties.

5. It may be noted that article 14 does not cover all
grounds which lead to a termination of the mandate of
an arbitrator. Other grounds are to be found in
article 15.49

* * *
Article 14 bis

The fact that, in cases under article 13 (2) or 14, an
arbitrator withdraws from his office or a party agrees
to the termination of the mandate of an arbitrator
does not imply acceptance of the validity of any
ground referred to in article 12 (2) or 14.

References

A/CN.91233, paras. 107, 109
A/CN.91245, paras. 208, 213, 215
A/CN.91246, paras. 33,35

Commentary

1. Article 14 bis provides that the withdrawal of an
arbitrator or the consent of a party to the termination
of his mandate, whether under article 13 (2) or 14, does
not imply acceptance of any ground on which the
termination was requested. This provision, precluding
any inference as to the validity of the grounds, is
designed to facilitate such withdrawal or consent in
order to prevent lengthy controversies.

2. The provision is presented in a separate article since
it relates to two different articles. If retained in this
form, it might be given the following heading: "No
inference of validity of grounds".

* * *

Article 15. Appointment ofsubstitute arbitrator

Where the mandate of an arbitrator terminates
under article 13 or 14 or because of his withdrawal
from office for any other reason or because of the
revocation of his mandate by agreement of the
parties or in any other case of termination of his
mandate, a substitute arbitrator shall be appointed
according to the rules that were applicable to the
appointment of the arbitrator being replaced, unless
the parties agree otherwise.
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49See commentary to article IS, paras. 1-3.

Commentary

Further cases of termination ofmandate

1. Article 15 deals primarily with the question how a
substitute arbitrator would be appointed. Yet, in order
to embrace all possible cases where such a need may
arise, it deals, in a less conspicuous manner, also with
those manifold situations of termination of mandate
which are not covered by articles 13 and 14.

2. The two most important instances added here are
the arbitrator's withdrawal from his office "for any
reason" (other than the ones covered by articles 13 and
14) and the revocation of the mandate by agreement of
the parties. The latter instance, i.e. removal of an
arbitrator by consent of the parties, seems to be
justifiedly included in view of the consensual nature of
arbitration, which gives the parties unrestricted freedom
to agree on the termination of the mandate of an
arbitrator.

3. Inclusion of the first instance, however, is less easily
justified and may, for example, be objected to on the
ground that a person who had accepted to act as an
arbitrator should not be allowed to resign for capricious
reasons. Nevertheless, it is impractical to require just
cause for the resignation (or to attempt to list all
possible causes justifying resignation) since an unwilling
arbitrator could not, in fact, be forced to perform his
functions. 50 It should be noted, in respect of both above
instances, that the Model Law does not deal with the
legal responsibility of an arbitrator or other issues
pertaining to the contractual party-arbitrator relation
ship.

Rules ofappointing substitute arbitrator

4. Whenever a substitute arbitrator needs to be
appointed, this shall be done in accordance with the
rules that were applicable to the appointment of the
arbitrator being replaced, whether these rules are laid
down in the arbitration agreement or, as suppletive
rules, in the Model Law.

5. This provision is non-mandatory, as is clear from
the words "unless the parties agree otherwise". Such
agreement would normally set forth a new appointment
procedure for replacing an arbitrator whose mandate
has terminated. 51 Yet, it might relate to the preliminary
question whether a substitute arbitrator should be
appointed at all. For example, where the parties named
a specific sole arbitrator in their original agreement,

Socr. A/CN.91246, para. 44.

SI For example, the parties could in their arbitration agreement
include a stipulation intended to eliminate the possible danger that, in
the case of a party-appointed arbitrator, the mechanism of resignation
and replacement under article 15, in particular by using it repeatedly,
could be abused for the purposes of obstructing the proceedings. This
concern-which the Working Group, without denying its validity,
decided not to deal with (A/CN.91245, para. 19)-could be met by a
stipulation, inspired by article 56 (3) of the 1965 Washington
Convention, to the effect that a party-appointed arbitrator who
resigns without the consent of the arbitral tribunal (i.e. the other two
members) would not be replaced by another party-appointed arbi
trator but by one who would be appointed by either the third
arbitrator (chairman) or a specified appointing authority.
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they may wish not to continue the arbitral proceedings
without him.

CHAPTER IV. JURISDICTION OF
ARBITRAL TRIBUNAL

Article 16. Competence to rule on own jurisdiction

(1) The arbitral tribunal has the power to rule on its
own jurisdiction, including any objections with respect
to the existence or validity of the arbitration agree
ment. For that purpose, an arbitration clause which
forms part of a contract shall be treated as an
agreement independent of the other terms of the
contract. A decision by the arbitral tribunal that the
contract is null and void shall not entail ipso jure the
invalidity of the arbitration Clause.

(2) A plea that the arbitral tribunal does not have
jurisdiction shall be raised not later than in the
statement of defence. A party is not precluded from
raising such a plea by the fact that he has appointed,
or participated in the appointment of, an arbitrator.
A plea that the arbitral tribunal is exceeding the
scope of its authority shall be raised promptly after
the arbitral tribunal has indicated its intention to
decide on the matter alleged to be beyond the scope
of its authority. The arbitral tribunal may, in either
case, admit a later plea if it considers the delay
justified.

(3) The arbitral tribunal may rule on a plea referred
to in paragraph (2) of this article either as a
preliminary question or in an award on the merits. In
either case, a ruling by the arbitral tribunal that it
has jurisdiction may be contested by any party only
in an action for setting aside the arbitral award.
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A/CN.9/232, paras. 47-48, 146-150, 152-157
A/CN.91245, paras. 58-65
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Commentary

A. "Kompetenz-Kompetenz" and separability doctrine.
paragraph (1)

1. Article 16 adopts the important principle that it is
initially and primarily for the arbitral tribunal itself to
determine whether it has jurisdiction, subject to ultimate
court control (see below, paras. 12-14). Paragraph (1)
grants the arbitral tribunal the power to rule on its own
jurisdiction, including any objections with respect to the
existence or validity of the arbitration agreement. This
power, often referred to as Kompetenz-Kompetenz, is an
essential and widely accepted feature of modern inter
national arbitration but, at present, is not yet recognized
in all national laws.

2. The same is true with regard to the second principle
adopted in article 16 (1), Le. the doctrine of separability
(or autonomy) of the arbitration clause. This doctrine
complements the power of the arbitral tribunal to
determine its own jurisdiction in that it calls for treating
such a clause as an agreement independent of the other
terms of the contract. A finding by the arbitral tribunal
that the contract is null and void, therefore, does not
require the conclusion that the arbitration clause is
invalid. The arbitral tribunal would, thus, not lack
jurisdiction to decide on the nullity of the contract (and
on further issues submitted to it) unless it finds that the
defect which causes the nullity of the contract affects
also the arbitration clause itself. It may be mentioned that
the principle ofseparability as adopted in article 16 (1), in
contrast to some national laws which distinguish in this
respect between initial defects and later grounds of
nullity, applies whatever the nature of the defect.

3. Article 16 does not state according to which law the
arbitral tribunal would determine the various possible
issues relating to its jurisdiction. It is submitted that the
applicable law should be the same as that which the
Court specified in article 6 would apply in setting aside
proceedings under article 34, since these proceedings
constitute the ultimate court control over the arbitral
tribunal's decision (article 16 (3». This would mean
that the capacity of the parties and the validity of the
arbitration agreement would be decided according to
the law determined pursuant to the rules contained in
article 34 (2) (a) (i) and that the question of arbitrability
and other issues of public policy would be governed by
the law of "this State" (see present text of article 34
(2) (b».52 As regards these latter issues, including
arbitrability, it is further submitted that the arbitral
tribunal, like the Court under article 34 (2) (b), should
make a determination ex officio, i.e. even without any
plea by a party, as referred to in article 16 (2).53

B. Time-limits for raising objections. paragraph (2)

4. Paragraph (2) deals with the possible plea of a
party that the arbitral tribunal does not have juris
diction to decide the case before it or that it is
exceeding the scope of its authority. It aims, in
particular, at ensuring that any such objections are
raised without delay.

5. The respondent may not invoke lack of jurisdiction
after submitting his statement of defence (as referred to
in article 23 (1» unless the arbitral tribunal admits a
later plea since it considers the delay justified. With
respect to a counter-claim, which is no longer dealt with
expressly in the text,54 the relevant cut-off point

52As regards subparagraph (i), the reference to the law of "this
State" is tentative and controversial; see commentary to article 34,
para. 12.

5Jlf the Commission accepts this interpretation, it may wish to
consider expressing this understanding in the text of article 16,
possibly combined with a provision on the effect, and its limits, of a
waiver or submission, as discussed below, paras. 8-10.

54The Working Group, at its seventh session, decided to delete, at
the end of the first sentence of article 16 (2), the words "or, with
respect to a counter-claim, in the reply to the counter-claim", on the
understanding that any provisions of the Model Law referring to the
claim would apply, mutatis mutandis, to a counter-claim (A/CN.91246,
para. 196).
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would be the time at which the claimant submits his
reply thereto.

6. As stated in the second sentence of paragraph (2),
the respondent is not precluded from invoking lack of
jurisdiction by the fact that he has appointed, or
participated in the appointment of, an arbitrator. Thus,
if, despite his objections, he prefers not to remain
passive but to take part in, and exert influence on, the
constitution of the arbitral tribunal, which would
eventually rule on his objections, he need not make a
reservation, as would be necessary under some national
laws for excluding the effect of waiver or submission.

7. The second type of plea dealt with in paragraph (2),
which is that the arbitral tribunal is exceeding the scope
of its authority, must be raised promptly after the
tribunal has indicated its intention to decide on the
matter alleged to be beyond the scope of its authority;
here again, a later plea may be admitted if the arbitral
tribunal considers the delay to be justified. While any
instance of the arbitral tribunal's exceeding it~ authority
may often occur or become certain only in the context
of the award or other decision, the above time-limit
would be relevant and useful in those cases where there
are clear indications at an earlier stage, for example,
where the arbitral tribunal requests evidence relating to
an issue not submitted to it.

C. Effect offailure to raise plea

8. The Model Law does not state whether a party's
failure to raise his objections within the time-limit set
by article 16 (2) has effect at the post-award stage. The
pertinent observation of the Working Group was that a
party who failed to raise the plea as required under
article 16 (2) should be precluded from raising such
objections not only during the later stages of the
arbitral proceedings but also in other contexts, in
particular, in setting aside proceedings or enforcement
proceedings, subject to certain limits such as public
policy, including those relating to arbitrability.55

9. It is submitted that this observation accords with
the purpose underlying paragraph (2) and might appro
priately be expressed in the Model Law. 56 It would
mean, in practical terms, that any objection, for
example to the validity of the arbitration agreement,
may not later be invoked as a ground for setting aside
under article 34 (2) (a) (i), or for requesting, under
article 36 (1) (a) (i), refusal of recognition or enforce
ment of an award (made under this Law); these
provisions on grounds for setting aside or refusing
recognition or enforcement would remain applicable
and of practical relevance to those cases where a party
raised the plea in time but without success or where a
party did not participate in the arbitration, at least not

"A/CN.91246, para. 51.
56This understanding would also be in line with the one accepted

by the Working Group on the effect of a waiver under article 4,
concerning non-compliance with a non-mandatory provision of the
Model Law or a clause of the arbitration agreement (see cDmmentary
to article 4, para. 6).

submit a statement or take part in hearings on the
substance of the dispute.

10. As expressed in the above observation of the
Working Group, there are limits to the effect of a
party's failure to raise his objections. These limits arise
from the fact that certain defects such as violation of
public policy, including non-arbitrability, cannot be
cured by submission to the proceedings. Accordingly,
such grounds for lack of jurisdiction would be decided
upon by a court in accordance with article 34 (2) (b) or,
as regards awards made under this Law, article 36 (1)
(b) even if no party had raised any objections in this
respect during the arbitral proceedings. It may be added
that this result is in harmony with the understanding
(stated above, para. 3) that these latter issues are to be
determined by the arbitral tribunal ex officio.

D. Ruling by arbitral tribunal and judicial control,
paragraph (3)

11. Objections to the arbitral tribunal's jurisdiction go
to the very foundation of the arbitration. Jurisdictional
questions are, thus, antecedent to matters of substance
and usually ruled upon first in a separate decision in
order to avoid possible waste of time and costs.
However, in some cases, in particular where the
question of jurisdiction is intertwined with the sub
stantive issue, it may be appropriate to combine the
ruling on jurisdiction with a partial or complete
decision on the merits of the case. Article 16 (3)
therefore grants the arbitral tribunal discretion to rule
on a plea referred to in paragraph (2) either as a
preliminary question or in an award on the merits.

12. As noted earlier (above, para. 1), the power of the
arbitral tribunal to rule on its own competence is
subject to judicial control. Where a ruling by the
arbitral tribunal that it has jurisdiction is, exceptionally,
included in an award on the merits, it is obvious that
the judicial control of that ruling would be exercised
upon an application by the objecting party for the
setting aside of that award. The less clear, and in fact
controversial, case is where such affirmative ruling is
made on a plea as a preliminary question. The solution
adopted in article 16 (3) is that also in this case judicial
control may be sought only after the award on the
merits is rendered, namely in setting-aside proceedings
(and, although this is not immediately clear from the
present text,57 in any recognition or enforcement
proceedings).

13. It was for the purpose of preventing dilatory
tactics and abuse of any immediate right to appeal that
this solution was adopted, reinforced by the deletion of
previous draft article 17, which provided for concurrent

57The reason for referring in article 16 (3) only to the application
for setting aside was that the thrust of this provision concerns the
faculty of an objecting party to attack the arbitral tribunal's ruling by
initiating court proceedings for review of that ruling. However, the
Commission may wish to consider the appropriateness of adding, for
the sake of clarity, a reference to recognition or enforcement
proceedings, which, although initiated by the other party, provide a
forum for the objecting party to invoke lack of jurisdiction as a
ground for refusal (under article 36 (1) (a) (i».
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court control. 58 The disadvantage of this solution as
was pointed out by the proponents of immediate c~urt
control, is that it may lead to considerable waste of
time and money where, after lengthy proceedings with
expen~ive hearings and taking of evidence, the Court
sets aSide the award for lack of jurisdiction.

14. It is submitted that the weight of these two
conflicting concerns, i.e. fear of dilatory tactics and
obstruction versus waste of time and money, is difficult
to assess at a general level imagining all possible cases.
It seems that the assessment could better be made with
respect to each particular case. Thus, it may be worth
considering giving the arbitral tribunal discretion based
on its assessment of the actual potential of these
concerns, to cast its ruling in the form either of an
award, which would,be subject to instant court control,59
or of a procedural decision, which may be contested only
in an action for setting aside the later award on the
merits .. In considering this suggestion, which would help
to avoid the present inconsistency between article 16 (3)
and article 13 (3), thought may be given to adopting the
special elements of article 13 (3) designed to minimize
the risk of dilatory tactics, i.e. short time-limit for
resort to court, finaiity of court decision and discretion
of arbitral tribunal to continue proceedings.

15. Article 16 (3) does not regulate the case where the
arbitral tribunal rules that it has no jurisdiction. A
previous draft provision which allowed recourse to the
court, not necessarily with the aim of forcing the
arbitrators to continue the proceedings but in order to
obtain a decision on the existence of a valid arbitration
agreement, was not retained by the Working Group.60
It was stated that such ruling of the arbitral tribunal
was final and binding as regards these arbitral pro
ceedings but did not settle the question whether the
substantive claim was to be decided by a court or by an
arbitral tribunal. It is submitted that it thus depends on
the general law on arbitration or civil procedure
whether court control on such ruling may be sought,
other than by way of request in any substantive
proceedings as referred to in article 8 (1).

* * *
58A/CN.91246 paras. 52-56. The text of article 17, which covered

not only the case of article 16 (3), i.e. ruling of arbitral tribunal
affirming its jurisdiction. was as follows:

"Article 17. Concurrent court control
"(I) [Notwithstanding the provisions of article 16,] a party may
[at any time] request the Court specified in article 6 to decide
whether a valid arbitration agreement exists and [, if arbitral
proceedings have commenced,] whether the arbitral tribunal has
jurisdiction [with regard to the dispute referred to it].
"(2) While such issue is pending with the Court, the arbitral
tribunal may continue the proceedings [unless the Court orders a
stay of the arbitral proceedings]."
59It may be noted that the present solution in article 16 (3) does not

give the arbitral tribunal that option, irrespective of whether a ruling
on jurisdiction would be classified as an "award"; as to the
desirability of including in the Model Law a defmition of "award",
see commentary to article 34, para. 3.

60A/CN.91245, paras. 62-64. The deleted provision read as follows:
"A ruling by the arbitral tribunal that it has no jurisdiction may be
contested by any party within 30 days before the Court specified in
article [6]".

Article 18. Power of arbitral tribunal to order interim
measures

,unless otherwise agreed by the parties, the arbitral
tnbunal may, at the request of a party, order any
party to take such interim measure of protection as
the arbitral tribunal may consider necessary in
respect of the subject-matter of the dispute. The
arbitral tribunal may require any party to provide
security for the costs of such measure.
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Commentary

1. According to article 18, the arbitral tribunal has the
implied power, unless excluded by agreement of the
parties, to order any party to take such interim measure
of protection as the arbitral tribunal considers necessary
in respect of the subject-matter of the dispute. The
general purpose of such order would be to prevent or
minimize any disadvantage which may be due to the
duration of the arbitral proceedings until the final
settlement of the dispute and the implementation of its
result.

2. Practical examples of interim measures designed to
prevent or mitigate loss include the preservation,
custody or sale of goods which are the subject-matter of
the dispute. However, article 18 is not limited to sales
transactions and would, for example, cover measures
designed provisionally to determine and "stabilize" the
relationship of the parties in a long-term project.
Examples of such modus vivendi orders include the use
or maintenance of machines or works or the continua
tion of a certain phase of a construction if necessary to
prevent irreparable harm. Finally, an order may serve
the purpose of securing evidence which would otherwise
be unavailable at a later stage of the proceedings.

3. As is clear from the text of article 18, the interim
measure must relate to the subject-matter of the dispute
and the order may be addressed only to a party (or
both parties). This restriction, which follows from the
fact that the arbitral tribunal derives its jurisdiction
from the arbitration agreement, constitutes one of the
main factors narrowing the scope of article 18 as
compared with the considerably wider range of court
measures envisaged under article 9.61

4. Another major difference is that article 18 neither
grants the arbitral tribunal the power to enforce its
orders nor provides for judicial enforcement of such
orders of the arbitral tribunal; an earlier draft provision
envisaging court assistance in this respect was not
retained by the Working Group. Nevertheless, it was
understood that a State would not be precluded from

61See commentary to article 9, paras. 4-5.



124 Yearbook of the United Nations Commission on International Trade Law, 1985, Volume XVI

rendering such assistance under its procedural law,62
whether by providing judicial enforcement or by
empowering the arbitral tribunal to take certain
measures of compulsion.

5. Yet, even without such possibility of enforcement,
the power of the arbitral tribunal under article 18 is of
practical value. It seems probable that a party will
comply with the order and take the measure considered
necessary by the arbitrators who, after all, will be the
ones to decide the case. This probability may be
increased by the use of the power to require any party
to provide security for the costs of such measure, in
particular where the arbitral tribunal would order the
other party to provide such security, which, it is
submitted, may also cover any possible damages.
Finally, if a party does not take the interim measure of
protection as ordered by the arbitral tribunal, such
failure may be taken into account in the final decision,
in particular in any assessment of damages.

* * *

CHAPTER V. CONDUCT OF ARBITRAL
PROCEEDINGS

Article 19. Determination of rules ofprocedure

(1) Subject to the provisions of this Law, the parties
are free to agree on the procedure to be followed by
the arbitral tribunal in conducting the proceedings.

(2) Failing such agreement, the arbitral tribunal
may, subject to the provisions of this Law, conduct
the arbitration in such manner as it considers
appropriate. The power conferred upon the arbitral
tribunal includes the power to determine the admis
sibility, relevance, materiality and weight of any
evidence.

(3) In either case, the parties shall be treated with
equality and each party shall be given a full
opportunity of presenting his case.
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Commentary

"Magna Carta ofArbitral Procedure"

I. Article 19 may be regarded as the most important
provision of the Model Law. It goes a long way towards
establishing procedural autonomy by recognizing the
parties' freedom to lay down the rules of procedure
(paragraph (1» and by granting the arbitral tribunal,
failing agreement of the parties, wide discretion as to
how to conduct the proceedings (paragraph (2», both

62A/CN.9/245, para. 72.

subject to fundamental principles of fairness (paragraph
(3». Taken together with the other provisions on
arbitral procedure, a liberal framework is provided to
suit the great variety of needs and circumstances of
international cases, unimpeded by local peculiarities
and traditional standards which may be found in the
existing domestic law of the place.

Freedom of parties to lay down procedural rules,
paragraph (1)

2. Paragraph (I) guarantees the freedom of the parties
to determine the rules on how their chosen method of
dispute settlement will be implemented. This allows
them to tailor the rules according to their specific needs
and wishes. They may do so by preparing their own
individual set of rules or, as clarified in article 2 (d), by
referring to standard rules for institutional (supervised
or administered) arbitration or for pure ad hoc arbi
tration. The parties may, thus, take full advantage of
the services of permanent arbitral institutions or of
established arbitration practices of trade associations.
They may choose those features familiar to them and
even opt for a procedure which is anchored in a
particular legal system. However, if they refer to a given
law on civil procedure, including evidence, such law
would be applicable by virtue of their choice and not by
virtue of being the national law.

3. The freedom of the parties is subject only to the
provisions of the Model Law, that is, to its mandatory
provisions. The most fundamental of such provisions,
from which the parties may not derogate, is the one
contained in paragraph (3). Other such provisions
concerning the conduct of the proceedings or the
making of the award are contained in articles 23 (1),
24 (2)-(4),27,30 (2),31 (1), (3), (4),32 and 33 (I), (2),
(4), (5).

Procedural discretion ofarbitral tribunal, paragraph (2)

4. Where the parties have not agreed, before or during
the arbitral proceedings,63 on the procedure (i.e. at least
not on the particular matter at issue), the arbitral
tribunal is empowered to conduct the arbitration in
such manner as it considers appropriate, subject only to
the provisions of the Model Law, which often set forth
special features of the discretionary powers (e.g. articles
23 (2), 24 (1), (2), 25) and sometimes limit the discretion
to ensure fairness (e.g. articles 19 (3), 24 (3), (4),26 (2».
As stated in paragraph (2), this power includes the
power to determine the admissibility, relevance, mate
riality and weight of any evidence.64 This, in turn,

63 As was noted by the Working Group, the freedom of the parties
under paragraph (I) to agree on the procedure is a continuing one
throughout the arbitral proceedings and not limited, for example, to
the time before the first arbitrator is appointed (A/CN.9/246, para.
63). It is submitted, however, that the parties themselves may in their
original agreement limit their freedom in this way if they wish their
arbitrators to know from the start under what procedural rules they
are expected to act.

64Not regulated in article 16 (or any other provision of the Model
Law) is the question of which party bears the burden of proof, which
is, for example, answered in article 24 (I) of the UNCITRAL
Arbitration Rules as follows: "Each party shall have the burden of
proving the facts relied on to support his claim or defence".
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includes the power of the arbitral tribunal to adopt its
own rules of evidence, although that is no longer
expressed in the text.

5. Except where the parties have laid down detailed
and stringent rules of procedure, including evidence, the
discretionary powers of the arbitral tribunal are con
siderable in view of the fact that the Model Law, with
its few provisions limiting the procedural discretion,
provides a liberal framework. This enables the arbitral
tribunal to meet the needs of the particular case and to
select the most suitable procedure when organizing the
arbitration, conducting individual hearings or other
meetings and determining the important specifics of
taking and evaluating evidence.

6. In practical terms, the arbitrators would be able to
adopt the procedural features familiar, or at least
acceptable, to the parties (and to them). For example,
where both parties are from a common law system, the
arbitral tribunal may rely on affidavits and order pre
hearing discovery to a greater extent than in a case with
parties of civil law tradition, where, to mention another
example, the mode of proceedings could be more
inquisitorial than adversariaL Above all, where the
parties are from different legal systems, the arbitral
tribunal may use a liberal "mixed" procedure, adopting
suitable features from different legal systems and
relying on techniques proven in international practice,
and, for instance, let parties present their case as they
themselves judge best. Such procedural discretion in all
these cases seems conducive to facilitating international
commercial arbitration, while being forced to apply the
"law of the land" where the arbitration happens to take
place would present a major disadvantage to any party
not used to that particular and possibly peculiar system
of procedure and evidence.

Fundamental requirements offairness, paragraph (3)

7. Paragraph (3) adopts basic notions of fairness in
requiring that the parties be treated with equality and
each party be given a full opportunity of presenting his
case. As expressed by the words "in either case", these
fundamental requirements shall be complied with not
only by the arbitral tribunal when using its discretionary
powers under paragraph (2) but also by the parties
when using their freedom under paragraph (1) to lay
down the rules of procedure. It is submitted that these
principles, in view of their fundamental nature, are to
be followed in all procedural contexts, including, for
example, the procedures referred to in articles 13 and
14.

8. The principles which paragraph (3) states in a
general manner are implemented and put in more
concrete form by provisions such as articles 24 (3), (4)
and 26 (2).65 Other provisions, such as articles 16 (2),
23 (2) and 25 (c), present certain refinements or

65Another example would be article 24 (2), although there may be
some doubt whether this provision as presently drafted fully
implements and accords with the requirement that each party shall be
given a full opportunity of presenting his case (see commentary to
article 24, para. 4).

restrictions in specific procedural contexts in order to
ensure efficient and expedient proceedings. These latter
provisions, which like all other provisions of the Model
Law are in harmony with the principles laid down in
article 19 (3), make it clear that "full opportunity of
presenting one's case" does not entitle a party to
obstruct the proceedings by dilatory tactics and, for
example, present any objections, amendments, or evi
dence only on the eve of the award.

9. Of course, the arbitral tribunal must be guided, and
indeed abide, by this principle when determining the
appropriate conduct of the proceedings, for example,
when fixing time-limits for submission of statements or
evidence or when establishing the modalities of hearings.
It must, for instance, not require more from a party
than what may be reasonably expected under the
circumstances. With regard to the observation of the
Working Group noted in the commentary to article 12
(para. 5), it might be doubted whether a party is given a
full opportunity of presenting his case where, although
he is able to state in full his claim and the evidence
supporting it, the conduct of an arbitrator reveals
clearly lack of competence or of another qualification
required of him by agreement of the parties.

* * *
Article 20. Place ofarbitration

(1) The parties are free to agree on the place of
arbitration. Failing such agreement, the place of
arbitration shall be determined by the arbitral tri
bunal.

(2) Notwithstanding the provisions of paragraph (1)
of this article, the arbitral tribunal may, unless
otherwise agreed by the parties, meet at any place it
considers appropriate for consultation among its
members, for hearing witnesses, experts or the
parties, or for inspection of goods, other property, or
documents.

References

A/CN.9/2l6, paras. 53-55
A/CN.9/232, paras. 99-100, 112-113
A/CN.9/245, paras. 76-79
A/CN.9/246, paras. 64-65

Commentary

Determination ofplace ofarbitration, paragraph (1)

1. Paragraph (1) recognizes the freedom of the parties
to agree on the place of arbitration. The parties may
either themselves determine that place or, as is clear
from article 2 (c), authorize a third party, including an
institution, to make that determination. Failing any
such agreement, the place of arbitration shall be
determined by the arbitral tribunal.

2. The place of arbitration is of legal relevance in
three respects. First, it is one of the various possible



126 Yearbook of the United Nations Commission on International Trade Law, 1985, Volume XVI

factors establishing the international character of the
arbitration, provided it is determined in, or pursuant to,
the arbitration agreement (article I (2) (b) (i». Second,
it is a connecting factor for the "territorial" appli
cability of the Model Law, either as exclusive criterion,
if the Commission adopts the view prevailing in the
Working Group, or as subsidiary connecting factor, if
the Model Law would in its final form allow the parties
to select a procedural law other than that of the State
where the arbitration is held.66 Third, the place of
arbitration is, by virtue of article 31 (3), the place of
origin of the award and as such relevant in the context
of recognition or enforcement proceedings, in particular,
by determining, for the purposes of article 36 (I) (a) (v),
"the country in which ... that award was made".

Meeting at place other than place of arbitration, para-
graph (2)

3. The factual significance of the place of arbitration,
in particular when determined by the parties them
selves, is that, in principle, the arbitral proceedings,
including any hearings or other meetings, would be
expected to be held at that place. However, there may
be good reasons for meeting elsewhere, not merely in
the case where a change of locale is necessary (e.g. for
purposes of inspection of premises). For example,
where witnesses are to be heard or where the arbitrators
meet among themselves for consultations, another place
may be more appropriate for the sake of convenience of
the persons involved and for keeping down the costs of
the arbitration. Yet another of the many possible
considerations would be to balance the parties' own
expenses by scheduling some of the meetings at the
place of one party and some of the meetings at the
place of the other party.

4. For all such purposes, paragraph (2) empowers the
arbitral tribunal, unless otherwise agreed by the parties,
to meet at any place it considers appropriate for
consultation among its members, for hearing witnesses,
experts or (only) the parties, or for inspection of goods,
other property, or documents.

* * *
Article 21. Commencement ofarbitral proceedings

Unless otherwise agreed by the parties, the arbitral
proceedings in respect of a particular dispute com
mence on the date on which a request for that
dispute to be referred to arbitration is received by the
respondent.

References

A/CN.91233, paras. 21-23
A/CN.91245, paras. 24-27
A/CN.91246, paras. 66-67

Commentary

1. Article 21 provides a rule for determining the point
of time at which the arbitral proceedings in respect of a

66See remarks on the territorial scope of application of the Model
Law in commentary to article I, paras. 4-6.

particular dispute commence. Such determination is
relevant not only for the purposes of the Model Law
itself but also for legal consequences regulated in other
laws, e.g. cessation or interruption of any limitation
period.

2. The relevant point of time is the date on which a
request for the particular dispute to be referred to
arbitration is received by the respondent. 67 Such
request, whether in fact called "request", "notice",
"application" or "statement of claim", must identify
the particular dispute and make clear that arbitration is
resorted to thereby and not, for example, indicate
merely the intention of later initiating arbitral pro
ceedings.

3. As stated in the text, the parties may derogate from
this provision and select a different point of time. To
take an example which is not uncommon in institutional
arbitration, they may agree, by reference to the insti
tutional rules, that the relevant date is the one on which
the request for arbitration is received by the arbitral
institution.

* * *

Article 22. Language

(I) The parties are free to agree on the language or
languages to be used in the arbitral proceedings.
Failing such agreement, the arbitral tribunal shall
determine the language or languages to be used in the
proceedings. This agreement or determination, unless
otherwise specified therein, shall apply to any written
statement by a party, any hearing and any award,
decision or other communication by the arbitral
tribunal.

(2) The arbitral tribunal may order that any docu
mentary evidence shall be accompanied by a trans
lation into the language or languages agreed upon by
the parties or determined by the arbitral tribunal.

References

A/CN.91233, paras. 27-30
A/CN.91245, paras. 34-36
A/CN.91246, paras. 68-70

Commentary

I. Article 22 deals with an issue which, while not
commonly dealt with in national laws on arbitration, is
of considerable practical importance in international
commercial arbitration, i.e. the determination of the
language or languages to be used in the arbitral
proceedings. It is clear from this provision, if there ever
could be any doubt on this point, that the arbitral
proceedings are not subject to any local language
requirement, for example, any "official" language
or languages for court proceedings at the· place of
arbitration.

67 As to what constitutes "receipt" and when a communication is
received or deemed to be received, see article 2 (e).
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2. According to paragraph (1), it is primarily for
the parties to determine the language or languages of
the arbitral proceedings. Autonomy of the parties is
particularly important here since such determination
affects their position in the proceedings and the
expediency and costs of the arbitration. They are in the
best position to judge, for example, whether a single
language would be feasible and acceptable or, if more
than one language need be used, which languages they
should be. An agreement by the parties would have the
advantage of providing certainty on that point from the
start. It would also assist in selecting suitable arbitrators
and save the arbitrators, upon their appointment, from
having to make a procedural decision, which in practice
often turns out to be a rather delicate one.

3. Where the parties have not settled the language
question, the arbitral tribunal will make that deter
mination in accordance with paragraph (1). In doing so,
it will take into account the factors mentioned above
and the language capabilities of the arbitrators them
selves. Above all, it must comply with the fundamental
principles laid down in article 19 (3).

4. However, it is submitted, these principles do not
necessarily mean that the language of each party must
be adopted as a language "to be used in the arbitral
proceedings". For instance, where parties have used
only one language in their business dealings, in parti
cular in their contract and their correspondence, a
decision by the arbitral tribunal to conduct the pro
ceedings in this language would not per se conflict with
the principle of equal treatment of the parties or
deprive that party whose language is not adopted of
having a full opportunity of presenting his case. That
party may, in fact, use his language in any hearing or
other meeting but he must arrange, or at least pay, for
the interpretation into the language of the proceedings.
As this example may show, the determination of the
language or languages to be used is, to a certain degree,
a decision on costs. To use the opposite example, in the
case of proceedings with two languages, any cost for
interpretation or translation between the two languages
would form part of the overall costs of the arbitration
and as such be borne in principle by the unsuccessful
party (cf., e.g. article 40 (1) of the UNCITRAL
Arbitration Rules).

5. Article 22 indicates the scope of the determination
of the language or languages by listing those items
which must be in such language, i.e. any written
statement by a party, any hearing and any award,
decision or other communication by the arbitral tribunal.
Yet, the parties or the arbitrators may determine the
scope differently. As regards documentary evidence,
paragraph (2) leaves it to the arbitral tribunal to decide
whether and to what extent translation into the
language of the proceedings is required. This discretion
is appropriate in view of the fact that such documents
may be voluminous and only in part truly relevant to
the dispute.

* * *

Article 23. Statements of claim and defence

(1) Within the period of time agreed by the parties
or determined by the arbitral tribunal, the claimant
shall state the facts supporting his claim, the points
at issue and the relief or remedy sought, and the
respondent shall state his defence in respect of these
particulars. The parties may annex to their statements
all documents they consider to be relevant or may
add a reference to the documents or other evidence
they will submit.

(2) Unless otherwise agreed by the parties, either
party may amend or supplement his claim or defence
during the course of the arbitral proceedings, unless
the arbitral tribunal considers it inappropriate to
allow such amendment having regard to the delay in
making it or prejudice to the other party or any other
circumstances.
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A/CN.9/245, paras. 29-30, 33
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Commentary

Essential contents of statement of claim or defence.
paragraph (1)

1. Paragraph (1) deals with the preparation of the case
in writing. The first sentence sets forth those elements
of the initial pleadings which are essential for defining
the dispute on which the arbitral tribunal is to give a
decision. It is then up to the arbitral tribunal to require
further statements or explanations, under its general
power of article 19 (2). The required contents of the
initial statement of claim and of the respondent's reply
may be regarded as so basic and necessary as to
conform with all established arbitration systems and
rules. It is in this spirit that the provision does not go
into particulars such as to whom the statements must
be addressed.68

2. Nevertheless, it is submitted that the proVISiOn
should be non-mandatory, at least as regards its details.
For example, arbitration rules may describe these
essential contents in slightly different form or may
require their inclusion already in the initial request for
arbitration, in which case the reference in paragraph (1)
to the period of time would be obsolete.

3. The second sentence of paragraph (I) leaves it to
each party, and his procedural strategy, whether to
submit all relevant documents or at least refer to the
documents or other evidence at this stage. While these
documents or listing of evidence are, thus, not part of
the essential contents of the initial pleadings, the parties
are not fully at liberty to select the point of time for
revealing or submitting the documents or other evidence

68Artic1e 24 (4) ensures that any statement submitted to the arbitral
tribunal would be communicated to the other party.



128 Yearbook of the United Nations Commission on International Trade Law, 1985, Volume XVI

they intend to rely on. Unless specific provision is made
in the arbitration agreement, the arbitral tribunal may,
in its general discretion under article 19 (2), require a
party to submit a summary of the documents and other
evidence which that party intends to present in support
of his claim or defence and, as is clear from article 25 (c),
require a party to produce documents, exhibits or other
evidence within a certain period of time.

Amending or supplementing the claim or defence,
paragraph (2)

4. Paragraph (2) leaves it to the discretion of the
arbitral tribunal to determine, on the basis of certain
criteria, whether a party may amend or supplement his
statement of claim or defence. One major criterion
would be the extent and the reason for the delay in
making the amendment (or supplement69). Another
criterion would be prejudice to the other party, i.e.
procedural prejudice (such as upsetting the normal
course of the proceedings or unduly delaying the final
settlement of the dispute as defined in the initial
pleadings). Yet, since there may be further reasons
which would make it inappropriate to allow any later
amendment, the arbitral tribunal may, under paragraph
(2), take into account "any other circumstances".

5. However, there is one important point in respect of
which the arbitral tribunal has no discretion at all: The
amendment or supplement must not exceed the scope of
the arbitration agreement. This restriction, while not
expressed in the article, seems self-evident in view of the
fact that the jurisdiction of the arbitral tribunal is based
on, and given within the limits of, that agreement.

6. Paragraph (2), as stated therein, is non-mandatory.
The parties may, thus, derogate therefrom and provide,
for example, that amendments are generally prohibited
or that they are allowed as a matter of right or that they
are subject to specified limits.

Analogous application to counter-claim and set-off

7. As noted earlier,7° the Model Law no longer
refers expressly to counter-claims, but any provision
referring to the claim would apply, mutatis mutandis, to
a counter-claim. Thus, paragraph (I) would provide, by
analogy, that the respondent shall state the facts
supporting his counter-claim, the points at issue and the
relief or remedy sought, and that he may annex all
documents he considers to be relevant or may add a
reference to the documents or other evidence he will
submit in support of his counter-claim. It is submitted
that the same would apply to a claim relied on by the
respondent for the purpose of a set-off.

8. As regards paragraph (2), the analogy takes two
forms. The first is a true analogy with the claim, that is,
the respondent may amend or supplement his counter
claim unless the arbitral tribunal considers it inappro
priate to allow such amendment for any of the reasons

69The word "amendment" was intended by the drafting group to
include "supplement".

70Commentary to article 16, para. 5, and footnote 54.

listed in paragraph (2). The second, and more funda
mental, issue covered by analogy is whether the
respondent is allowed to "amend or supplement" his
statement of defence by bringing at a later stage a
counter-claim or a claim for the purpose of a set-off. It
may be noted that in both cases the above restriction to
the scope of the arbitration agreement applies.

* * *

Article 24. Hearings and written proceedings

(1) Subject to any contrary agreement by the
parties, the arbitral tribunal shall decide whether to
hold oral hearings or whether the proceedings shall
be conducted on the basis of documents and other
materials.

(2) Notwithstanding the provisions of paragraph (1)
of this article, if a party so requests, the arbitral
tribunal may, at any appropriate stage of the
proceedings, hold hearings for the presentation of
evidence or for oral argument.

(3) The parties shall be given sufficient advance
notice of any hearing and of any meeting of the
arbitral tribunal for inspection purposes.

(4) All statements, documents or other information
supplied to the arbitral tribunal by one party shall be
communicated to the other party. Also any expert
report or other document, on which the arbitral
tribunal may rely in making its decision, shall be
communicated to the parties.
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Commentary

Proceedings with or without oral hearing, paragraphs
(1) and (2)

1. Paragraphs (1) and (2) deal with the important
procedural question whether there will be any oral
hearing or whether, as is less common, the arbitral
proceedings will be conducted exclusively on the basis
of documents and other materials (i.e. as "written
proceedings"). Under paragraph (1), the arbitral tribunal
shall decide that question,7! subject to any contrary
agreement by the parties and subject to paragraph (2),
which should, thus, be commented upon together with
paragraph (1). In order to facilitate understanding the
inter-play of these two paragraphs, it seems advisable to
distinguish three situations.

71 As a practical matter, "decision" does not mean that the arbitral
tribunal would have to render a "decree" on this question at an early
stage with binding effect for the whole proceedings. What is meant is
a continuing discretion to determine in the light of the development
of the case whether an oral hearing is needed or at least desirable.
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arbitral proceedings held under the Model Law. 79 This
limitation is the result of a compromise between those
in favour of international court assistance and those
opposed to any provision on court assistance. 8o

Request for assistance, paragraph (1), and its execution,
paragraph (2)

5. According to paragraph (I), assistance would be
rendered by a "competent court" which is not neces
sarily the one designated pursuant to article 6 since its
competence may be based, for example, on the residence
of the witness to be heard or the location of the
property to be inspected. A request for court assistance
may be made by the arbitral tribunal or by a party with
the approval of the arbitral tribunal. Although the
obtaining of evidence may be regarded as being strictly
a matter for the parties, the involvement of the arbitral
tribunal would be conducive to preventing dilatory
tactics of a party. Paragraph (1) lists the required
contents of the request, without going into further
details of form or procedure.

6. Paragraph (2) implements the earlier mentioned
"expectation" of court assistance, without interfering
with established national rules on court competence
and organization (see above, para. 2). The court may,
within its competence and according to its rules on
taking evidence, execute the request in either of the
following ways: It may take the evidence itself (e.g. hear
the witness, obtain the document or access to property
and, unless the arbitrators and parties are present,
communicate the results to the arbitral tribunal), or it
may order that the eVidence be provided directly to the
arbitral tribunal, in which case the involvement of the
court is limited to exerting compulsion.

* * *

CHAPTER VI. MAKING OF AWARD
AND TERMINATION OF PROCEEDINGS

Article 28. Rules applicable to substance ofdispute

(I) The arbitral tribunal shall decide the dispute in
accordance with such rules of law as are chosen by
the parties as applicable to the substance of the
dispute. Any designation of the law or legal system of
a given State shall be construed, unless otherwise
expressed, as directly referring to the substantive law
of that State and not to its conflict of laws rules.

(2) Failing any designation by the parties, the
arbitral tribunal shall apply the law determined by
the conflict of laws rules which it considers applicable.

79A/CN.91233, para. 36; A/CN.91245, paras. 37,42-46; A/CN.9/
246, paras. 90·91, 95-96.

8°It was stated in this context that court assistance to foreign
arbitral tribunals or assistance by foreign courts in taking evidence
could not appropriately be dealt with in a model law, and it was
suggested as a possible future item of work to be discussed by the
Commission that it might be desirable to elaborate rules on
international judicial assistance either in a separate convention or by
extending an existing convention (A/CN.91233, para. 37; A/CN.91246,
paras. 43-44).

(3) The arbitral tribunal shall decide ex aequo et
bono or as amiable compositeur only if the parties
have expressly authorized it to do so.
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Commentary

1. Article 28 deals with the question of which law or
rules the arbitral tribunal shall apply to the substance
of the dispute. This question, which should be distin
guished from the issue of the law applicable to the
arbitral procedure or the arbitration agreement, is often
dealt with in conventions and national laws devoted to
private international law or conflict of laws. However,
it is sometimes covered by national laws on arbitration
and often by arbitration conventions and arbitration
rules.

2. The Model Law follows this latter practice with a
view to providing guidance on this important point and
to meet the needs of international commercial arbi
tration. It adopts the same policy as in respect of
procedural matters by granting the parties full autonomy
to determine the issue (including the option of amiable
composition) and, failing agreement, by entrusting the
arbitral tribunal with that determination.

Parties' freedom to choose substantive "rules of law",
paragraph (1)

3. The provision of paragraph (I) that the dispute
shall be decided in accordance with such rules of law as
are chosen by the parties is remarkable in two respects.
The first one is the recognition or guarantee of the
parties' autonomy as such, which is at present widely
but not yet uniformly accepted. Article 28 (I) could
enhance global acceptance and help to overcome
existing restrictions such as substantial connection with
the country of the chosen law.

4. The second one is the freedom to choose "rules of
law" and not merely a "law", which could be under
stood as referring to the legal system of one particular
State only. This provides the parties with a wider range
of options and allows them, for example, to designate
as applicable to their case rules of more than one legal
system, including rules of law which have been ela
borated on the international level. 81 Adoption of this
formula, to date only found in the 1965 Washington
Convention (art. 42) and the recent international
arbitration laws of France (art. 1496 new CPC) and

81 As a further aid in interpreting the term "rules of law" and
defining its limits, it may be reported that some representatives would
have preferred an even wider interpretation or an even broader
formula to include, for example, general legal principles or case law
developed in arbitration awards but that this, in the view of the
Working Group, was too far-reaching to be acceptable to many
States, at least for the time being (A/CN.91245, para. 94).
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Djibouti (art. 12), constitutes a progressive step,
designed to meet the needs and interests ·of parties to
international commercial transactions. A useful rule of
interpretation is added for those cases where the parties
designate the law or legal system of a particular State.

Determination of substantive law by arbitral tribunal.
paragraph (2)

5. Paragraph (2) reflects a more cautious approach in
that it does not provide, as would be in line with
paragraph (1), that the arbitral tribunal shall apply the
rules of law it considers appropriate. Instead, it requires
the arbitral tribunal to apply a conflict of laws rule,
namely that which it considers applicable, in order to
determine the law applicable to the substance of the
dispute.

6. The resulting disparity may be regarded as
acceptable in view of the fact that paragraph (I) is
addressed to the parties who are free to take advantage
of the wider scope, while paragraph (2) is addressed to
the arbitral tribunal and applied only in the case where
the parties have not made their choice. Incidentally, the
parties could agree to widen the scope of the arbitral
tribunal's determination, just as they are free to limit it,
for example, by excluding one or more specified
national laws. Above all, paragraph (2) deserves to be
judged on its own. In this regard it seems worth noting
that it is in full harmony with the 1961 Geneva
Convention (art. VII (1» and with widely used arbi
tration rules (art. 13 (3) ICC-Rules, art. 33 (l)
UNCITRAL Arbitration Rules), which equally recog
nize the interests of the parties in having some degree of
certainty as to which will be the law determined by the
arbitral tribunal.

Express authorization of "amiable composition". para-
graph (3)

7. Arbitration rules often provide that parties may
authorize the arbitral tribunal to decide as amiable
compositeur provided, however, that such arbitration is
permitted by the law applicable to the arbitral pro
cedure. Article 28 (3) grants this permission and, thus,
gives effect to an express authorization by the parties
that the arbitral tribunal shall decide ex aequo et bono,
as this arbitration is labelled in some legal systems, or,
as labelled in others, as amiable compositeur.

8. Although this type of arbitration is not known in
all legal systems, its inclusion in the Model Law seems
appropriate for the following reasons. It is sound policy
to accommodate features and practices of arbitration
even if familiar only to certain legal systems. This is
reasonable not merely because it would be contrary to
the purpose of the Model Law to disregard or even
prevent established practices but because it is in
harmony with the principle of reducing the importance
of the place of arbitration by recognizing types of
arbitration not normally used or known at that place.
Finally, such recognition does not entail a risk for any
unwary party unfamiliar with this type of arbitration
since an express authorization by the parties is required.

9. No attempt is made in the Model Law to define this
type of arbitration, which comes in various and often
vague forms. It is submitted, however, that the parties
may in their authorization provide some,,~ertainty, to
the extent desired by them, either by referring to the
kind of amiable composition developed in a particular
legal system or by laying down the rules or guidelines
and, for example, request a fair and equitable solution
within the limits of the international public policy of
their two States.

Relevance of terms of contract and trade usages

10. Article 28 does not expressly call upon the arbitral
tribunal to decide in accordance with the terms of the
contract and to take into account the trade usages
applicable to the transaction. However, this does not
mean that the Model Law would disregard or reduce
the relevance of the contract and the trade usages.

11. This is clear from the various reasons advanced
during the discussion of the Working Group against
retaining such a provision. 82 As regards the reference to
the terms of the contract, it was stated, for example,
that such reference did not belong in an article dealing
with the law applicable to the substance of the dispute
and was not needed in a law on arbitration, though
appropriate in arbitration rules, or that such reference
could be misleading where the terms of the contract
were in conflict with mandatory provisions of law or
did not express the true intent of the parties. As regards
the reference to trade usages, the concerns related
primarily to the fact that their legal effect and quali
fication were not uniform in all legal systems. For
example, they may form part of the applkable law, in
which case they were already covered by paragraph (1)
or (2) of article 28. Finally, it was difficult to devise
acceptable wording, in particular, to decide whether to
adopt the formula of the UNCITRAL Arbitration
Rules (art. 33 (3» or of the 1980 Vienna Sales
Convention (art. 9).

* * *
Article 29. Decision-making by panel ofarbitrators

In arbitral proceedings with more than one arbi
trator, any decision of the arbitral tribunal shall be
made, unless otherwise agreed by the parties, by a
majority of all its members. However, the parties or
the arbitral tribunal may authorize a presiding
arbitrator to decide questions of procedure.
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Commentary

I. Article 29 deals with one important aspect of the
decision-making process in those common cases where

"A/CN.91245, para. 99; A/CN.91232, para. 164.
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the arbitral tribunal consists of more than one arbitrator
(in particular: three arbitrators). While leaving out
other aspects relating to the mechanics of how a
decision is arrived at, article 29 adopts the majority
principle for any award or other decision of the arbitral
tribunal, with a possible exception for questions of
procedure, which, for the sake of expediency and
efficiency, the parties or the arbitral tribunal may
authorize a presiding arbitrator to decide.

2. The majority-principle, as compared with requiring
unanimity, is more conducive to reaching the necessary
decisions and the final settlement of the dispute. This
principle, which is also adopted for the signatures
required on the award (article 31 (1», does not mean,
however, that not all arbitrators need take part in the
deliberations or at least have the opportunity to do so.

3. Since article 29 is non-mandatory, the parties may
lay down different requirements. For example, they
may authorize a presiding arbitrator, if no majority can
be reached, to cast the decisive vote, or to decide as if
he were a sole arbitrator. The parties may also, for
quantum decisions, provide a formula according to
which the decisive amount would be calculated on the
basis of the different votes of the arbitrators.

* * *
Article 30. Settlement

(1) If, during arbitral proceedings, the parties settle
the dispute, the arbitral tribunal shall terminate the
proceedings and, if requested by the parties and not
objected to by the arbitral tribunal, record the
settlement in the form of an arbitral award on agreed
terms.

(2) An award on agreed terms shall be made in
accordance with the provisions of article 31 and shall
state that it is an award. Such an award has the same
status and effect as any other award on the merits of
the case.
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Commentary

1. Article 30 deals with the fortunately not infrequent
case that the parties themselves settle the dispute
during, and often induced by, the arbitral proceedings.
In order to make the settlement agreement enforceable,
it is necessary, under nearly all legal systems, to record
it in the form of an arbitral award.

2. The arbitral tribunal shall issue such an award on
agreed terms, if requested by the parties and not
objected to by it. The first condition is based on the

view that there are fewer dangers of injustice by
requiring the request of both parties instead of only
one, who, however, may have a particular interest, since
a settlement may be ambiguous or subject to conditions
which might not be apparent to the arbitral tribunal.
The second condition is based on the view that the
arbitral tribunal, although it would normally accede to
such a request, should not be compelled to do so in all
circumstances (e.g. in case of suspected fraud, illicit or
utterly unfair settlement terms).

3. According to paragraph (2), an award on agreed
terms shall be treated like any other award on the
merits of the case, not only as regards its form and
contents (article 31) but also its status and effect.

* * *

Article 31. Form and contents ofaward

(1) The award shall be made in writing and shall be
signed by the arbitrator or arbitrators. In arbitral
proceedings with more than one arbitrator, the
signatures of the majority of all members of the
arbitral tribunal shall suffice, provided that the
reason for any omitted signature is stated.

(2) The award shall state the reasons upon which it is
based, unless the parties have agreed that no reasons
are to be given or the award is an award on agreed
terms under article 30.

(3) The award shall state its date and the place of
arbitration as determined in accordance with article
20 (1). The award shall be deemed to have been made
at that place.

(4) After the award is made, a copy signed by the
arbitrators in accordance with paragraph (1) of this
article shall be delivered to each party.
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Commentary

Award in writing and signed, paragraph (1)

1. For the sake of certainty, the arbitra1 award shall
be made in writing and signed by the arbitrator or
arbitrators. However, corresponding with the provision
on decision-making by a panel of arbitrators
(article 29),83 the signatures of the majority of all
members of the arbitra1 tribunal shall suffice, provided
that the reason for any omitted signature is stated.

83The Commission may wish to consider the appropriateness of
establishing full correspondence with article 29, by aligning the
signature requirement to any agreed system other than decision by
majority (see commentary to article 29, para. 3).
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2. This proviso is certainly appropriate for those cases
where, after the award has been finalized, an arbitrator
dies or becomes physically unable to sign or cannot in
fact be reached anymore. Where, however, an arbitrator
refuses to sign, the proviso may be open to objection by
those who are strictly against revealing whether an
award was made unanimously or whether an arbitrator
dissented. On the other hand, there are those who,
based on their legal systems and practice, even want a
provision in the Model Law entitling the dissenting
arbitrator to state his opinion. The Commission might
wish to consider whether the requirement of stating the
reason for the omitted signature should be maintained
in the proviso and whether the Model Law should take
a stand on the separate issue of dissenting opinions, i.e.
either generally allow or generally prohibit their
issuance. At present, it is submitted, this question falls
under article 19 (1) or (2) as a matter of the conduct of
the proceedings.

Statement of reasons, paragraph (2)

3. The practice of stating the reasons upon which the
award is based is more common in certain legal systems
than in others and it varies from one type or system of
arbitration to another. Paragraph (2) adopts a solution
which accommodates such variety by requiring that the
reasons be stated but allowing parties to waive that
requirement. An agreement that no reasons are to be
given would normally be made expressly, including
reference to arbitration rules containing such waiver,
but may also be implied, for example, in the submitting
of a dispute to an established arbitration system which
is known not to contemplate the giving of reasons. The
same would apply to an intermediate solution, practised
in certain systems, such as to state the reasons in a
separate and confidential document.

Date and place ofaward, paragraph (3)

4. The date and the place at which the award is made
are of considerable importance in various respects, in
particular, as far as procedural consequences are
concerned, in the context of recognition and enforcement
and any possible recourse against the award. Paragraph
(3), therefore, provides that the award shall state its
date and the place of arbitration, which shall be deemed
to be the place of the award.

5. This presumption, which should be regarded as
irrebuttable,84 is based on the principle that the award
shall be made at the place of arbitration determined in
accordance with article 20 (1). It also recognizes that the
making of the award is a legal act which in practice is
not necessarily one factual act but, for example, done in
deliberations at various places, by telephone or corres
pondence.

Delivery ofaward, paragraph (4)

6. Paragraph (4) provides that a signed copy of the
award be delivered to each party. Receipt of this copy is
relevant, for example, as "receipt of the award" for the
purposes of articles 33 (1), (3) and 34 (3) and as a

84A/CN.91245, para. 115.

necessary condition for obtaining recogmtIOn or en
forcement under article 35 (2). The Model Law does not
require any other administrative act such as filing,
registration or deposit of the award.

* * *

Article 32. Termination ofproceedings

(1) The arbitral proceedings are terminated by the
final award or by agreement of the parties or by an
order of the arbitral tribunal in accordance with
paragraph (2) of this article.

(2) The arbitral tribunal

(a) shall issue an order for the termination of the
arbitral proceedings when the claimant withdraws his
claim, unless the respondent objects thereto and the
arbitral tribunal recognizes a legitimate interest on
his part in obtaining a final settlement of the dispute;

(b) may issue an order of termination when the
continuation of the proceedings for any other reason
becomes unnecessary or inappropriate.

(3) The mandate of the arbitral tribunal terminates
with the termination of the arbitral proceedings,
subject to the provisions of articles 33 and 34 (4).
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Commentary

1. Article 32, which deals with the termination of the
arbitral proceedings, serves three purposes. The first
one is to provide guidance in this last, but not
unimportant, phase of the proceedings. A good example
is paragraph (2) (a), which makes it clear that with
drawal of the claim does not ipso facto lead to
termination of the proceedings.

2. The second purpose is to regulate the consequential
termination of the mandate of the arbitral tribunal and
its exceptions (paragraph (3». A good example is that
the arbitrators would become functus officio by making
an award only if that is "the final award", i.e. the one
which constitutes or completes the disposition of all
claims submitted to arbitration. The third purpose is to
provide certainty as to the point of time of the
termination of the proceedings. This may be relevant
for matters unrelated to the arbitration itself, for
example, the continuation of the running of a limitation
period or the possibility of instituting court proceedings.

* * *
Article 33. Correction and interpretation of awards

and additional awards

(1) Within thirty days of receipt of the award, unless
another period of time has been agreed upon by the



136 Yearbook of the United Nations Commission on International Trade Law, 1985, Volume XVI

parties, a party, with notice to the other party, may
request the arbitral tribunal:

(a) to correct in the award any errors in compu
tation, any clerical or typographical errors or any
errors of similar nature;

(b) to give an interpretation of a specific point or
part of the award.

The arbitral tribunal shall make the correction or give
the interpretation within thirty days of receipt of the
request. The interpretation shall form part of the
award.

(2) The arbitral tribunal may correct any error of the
type referred to in paragraph (1) (a) of this article on its
own initiative within thirty days of the date of the
award. .

(3) Unless otherwise agreed by the parties, a party,
with notice to the other p'arty, may request, within
thirty days of receipt of the award, the arbitral tribunal
to make an additional award as to claims presented in
the arbitral proceedings but omitted from the award.
The arbitral tribunal shall make the additional award
within sixty days, if it considers the request to be
justified.

(4) The arbitral tribunal may extend, if necessary, the
period of time within which it shall make a correction,
interpretation or an additional award under paragraph
(1) or (3) of this article.

(5) The provisions of article 31 shall apply to a
correction or interpretation of the award or to an
additional award.
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Commentary

1. Article 33 extends the mandate of the arbitral
tribunal beyond the making of the award for certain
measures of clarification and rectification, which may
help to prevent continuing disputes or even setting aside
proceedings. The first possible measure is to correct any
error in computation or any clerical, typographical or
similar error, either upon request by a party or on its own
initiative. The second possible measure is to give an
interpretation of a specific point or part of the award, as
specified by a party, and to add this interpretation to the
award. The third possible measure is to make an
additional award as to any claim presented in the arbitral
proceedings but omitted from the award (e.g. claimed
interest was erroneously not awarded). If the arbitral
tribunal considers the request, not necessarily the omitted
claim, to be justified, it shall make an additional award,
irrespective of whether any further hearing or taking of
evidence is required for that purpose.

2. The period of time during which a party may request
any such measure is thirty days of receipt of the award.
The same period of time, calculated from the receipt of
the request, is accorded to the arbitral tribunal for making
the correction or giving the interpretation, while a time
limit of sixty days is set for the usually more difficult and
time-consuming task of making an additional award.
However, there are circumstances in which the arbitral
tribunal would be unable, for good reasons, to comply
with these time-limits. For example, the preparation ofan
interpretation may require consultations between the
arbitrators, the making of an additional award may
require hearings or taking of evidence, and in any case
initially sufficient time must be given to the other party
for replying to the request. The arbitral tribunal may,
therefore, extend the time-limits, if necessary.

* * *

CHAPTER VII. RECOURSE AGAINST A WARD

Article 34. Application for setting aside as exclusive
recourse against arbitral award

(1) Recourse to a court against an arbitral award
made [in the territory of this State] [under this Law]
may be made only by an application for setting aside
in accordance with paragraphs (2) and (3) of this
article.

(2) An arbitral award may be set aside by the Court
specified in article 6 only if:

(a) the party making the application furnishes
proof that:

(i) the parties to the arbitration agreement
referred to in article 7 were, under the law
applicable to them, under some incapacity, or
the said agreement is not valid under the law to
which the parties have subjected it or, failing
any indication thereon, under the law of this
State; or

(ii) the party making the application was not
given proper notice of the appointment of the
arbitrator(s) or of the arbitral proceedings or
was otherwise unable to present his case; or

(iii) the award deals with a dispute not contem
plated by or not falling within the terms of the
submission to arbitration, or contains decisions
on matters beyond the scope of the submission
to arbitration, provided that, if the decisions
on matters submitted to arbitration can be
separated from those not so submitted, only
that part of the award which contains decisions
on matters not submitted to arbitration may be
set aside; or

(iv) the composition of the arbitral tribunal or the
arbitral procedure was not in accordance with
the agreement of the parties, unless such
agreement was in conflict with a provision of
this Law from which the parties cannot
derogate, or, failing such agreement, was not
in accordance with this Law; or
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(b) the Court finds that:
(i) the subject-matter of the dispute is not capable

of settlement by arbitration under the law of
this State; or

(ii) the award or any decision contained therein is in
conflict with the public policy of this State.

(3) An application for setting aside may not be
made after three months have elapsed from the date on
which the party making that application had received
the award or, if a request had been made under ar.ticle
33, from the date on which that request had been
disposed of by the arbitral tribunal.

(4) The Court, when asked to set aside an award, may,
where appropriate and so requested by a party,
suspend the setting aside proceedings for a period of
time determined by it in order to give the arbitral
tribunal an opportunity to resume the arbitral
proceedings or to take such other action as in the
arbitral tribunal's opinion will eliminate the grounds
for setting aside.
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Commentary

Sole action for attacking award, paragraph (1)

1. Existing national laws provide a variety of actions
or remedies available to a party for attacking the
award. Often equating arbitral awards with local court
decisions, they set varied and sometimes extremely long
periods of time and set forth varied and sometimes long
lists of grounds on which the award may be attacked.
Article 34 is designed to ameliorate this situation by
providing only one means of recourse (paragraph (1)),
available during a fairly short period of time (para
graph (3)) and for a rather limited number of reasons
(paragraph (2)). It does not, beyond that, regulate the
procedure, neither the important question whether a
decision by the Court of article 6 may be appealed
before another court nor any question as to the conduct
of the setting aside proceedings itself.

2. The application for setting aside constitutes the
exclusive recourse to a court against the award in the
sense that it is the only means for actively attacking the
award, i.e. initiating proceedings for judicial review. A
party retains, of course, the right to defend himself
against the award by requesting refusal of recognition
or enforcement in proceedings initiated by the other
party (articles 35 and 36). Obviously, article 34 (1) does
not exclude the right of a party to request any
correction or interpretation of the award or the making
of an additional award under article 33, since such
request would be directed to the arbitral tribunal and
not to a court; the situation is different in the case of a

remission to the arbitral tribunal under article 34 (4),
which is envisaged as a possible response by a court to
an application for setting aside the award. Finally,
article 34 (1) would not exclude recourse to a second
arbitral tribunal, where such appeal within the arbi
tration system is envisaged (as, e.g., in certain com
modity trades).

3. Article 34 provides recourse against an "arbitral
award" without specifying which kinds of decision
would be SUbject to such recourse. The Working Group
was agreed that it was desirable for the Model Law to
define the term "award" and noted that such definition
had important implications for a number of provisions
of the Model Law, especially articles 34 and 16. After
commencing consideration of a proposed definition, the
Working Group decided, for lack of time, not to
include a definition in the Model Law to be adopted by
it and to invite the Commission to consider the
matter. 85

4. Another matter to be considered by the Commis
sion is the question of the territorial scope of appli
cation, the pending nature of which is clear from the
alternative wordings placed between square brackets in
paragraph (1). It is submitted that the territorial scope
of article 34 should be the same as the one of the Model
Law in general, whichever may be the criterion adopted
by the Commission.86

Reasons for setting aside the award, paragraph (2)

5. Paragraph (2) lists the various grounds on which an
award may be set aside. This listing is exhaustive, as
expressed by the word "only" and reinforced by the
character of the Model Law as lex specialis. 87

6. Paragraph (2) sets forth essentially the same reasons
as those on which recognition or enforcement may be
refused under article 36 (l ) (or article V of the 1958 New
York Convention, on which it is closely modelled). It even
uses, with few exceptions, the same wording, for the sake
of harmony in the interpretation.

7. The list of reasons presented in paragraph (2) is based
on two different policy considerations, which, however,
converge in their result. First, after an extensive selection
process, which included a considerable number of other
grounds suggested for inclusion in the list, the reasons set
forth in paragraph (2), and only these, were regarded as
appropriate in the context of setting aside of awards in
international commercial arbitration.

8. Second, conformity with article 36 (1) is regarded as
desirable in view of the policy of the Model Law to reduce
the impact of the place of arbitration. It recognizes the
fact that both provisions with their different purposes (in
one case reasons for setting aside and in the other case
grounds for refusing recognition or enforcement) form
part of the alternative defence system which provides a

85A/CN.91246, paras. 129, 192-194.

86As to this gen"eral question of the territorial scope of application
of the Model Law, see commentary to article I, paras. 4-6.

8'See commentary to article I, paras. 7-8.
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party with the option of attacking the award or invoking
the grounds when recognition or enforcement is sought. It
also recognizes the fact that these provisions do not
operate in isolation. The effect of traditional concepts and
rules familiar and peculiar to the legal system ruling at the
place of arbitration is not limited to the State where the
arbitration takes place but extends to many other States
by virtue of article 36 (1) (a) (v) (or article V (1) (e) of the
1958 New York Convention) in that an award which has
been set aside for whatever reasons recognized by the
competent court or applicable procedural law, would not
be recognized and enforced abroad.

9. Drawing the consequences from this undesirable
situation, article IX of the 1961 Geneva Convention cuts
off this international effect in respect of all awards which
have been set aside for reasons other than those listed in
article V of the 1958 New York Convention. The Model
Law merely takes this philosophy one step further by
going beyond the angle ofrecognition and enforcement to
the source and aligning the very reasons for setting aside
with those for refusing recognition or enforcement. This
step has the salutary effect of avoiding "split" or
"relative" validity of international awards, i.e. awards
which are void in the country of origin but valid and
enforceable abroad. 88

10. Since the grounds listed in paragraph (2) are
essentially those of article V of the 1958 New York
Convention, they are familiar and require no detailed
explanation; however, the fact that they are used for
purposes of setting aside under the Model Law leads to
some differences. For example, the application of
subparagraphs (a) (i) and (iv), possibly also (iii), may be
limited by virtue of an implied waiver or submission, as
mentioned in the commentary to article 4 (para. 6) and
to article 16 (paras. 8-9).

11. Subparagraph (a) (iv) expresses the priority of the
mandatory provisions of the Model Law over any
agreement of the parties, which is different from article
36 (1) (a) (iv), at least according to the predominant
interpretation of the corresponding provision in the
1958 New York Convention (article V (1) (d». The fact
that the composition of the arbitral tribunal and the
arbitral procedure are, thus, to be judged by the
mandatory provisions of the Model Law entails, for
example, that this subparagraph (a) (iv) covers to a
large extent also the grounds of subparagraph (a) (ii),
copied from the 1958 New York Convention, which
comprise cases of violations of articles 19 (3) and
24 (3), (4).

12. Yet another difference is less obvious since it
follows merely from the different effect of setting aside
as compared to refusing recognition or enforcement.
Under subparagraph (b) (i), an award would be set aside
if the court finds that the subject-matter of the dispute
is not capable of settlement by arbitration "under the
law of this State". This reason is certainly appropriate
for refusing recognition or enforcement in a given State,
which often regards it as part of its public policy and

88 As to another effect, referred to as the potential risk of "double
control" of domestic awards, see commentary to article 36, para. 3.

may reduce its impact by protecting only its ordre public
international, i.e. its public policy concerning inter
national cases. However, this same reason used for
setting aside gains a different dimension by virtue of the
global effect of setting aside (article 36 (I) (a) (v), or
article V (1) (e) of the 1958 New York Convention). As
was suggested in the Working Group, to quote now
from the report of the seventh session (A/CN.9/246,
paras. 136-137),

" ... such global effect should obtain only from a
finding that the subject-matter of the dispute was not
capable of settlement by arbitration under the law
applicable to that issue which was not necessarily the
law of the State of the setting aside proceedings. It
was, therefore, suggested to delete the provision of
paragraph (2) (b) (i). The result of that deletion,
which received considerable support, would be to
limit the court control under article 34 to those cases
where non-arbitrability of a certain subject-matter
formed part of the public policy of that State
(para. (2) (b) (ii» or where the Court regarded arbitra
bility as an element of the validity of an arbitration
agreement (para. (2) (a) (i», although some pro
ponents of that suggestion sought the more far
reaching result of excluding non-arbitrability as a
reason for setting aside. Another suggestion was to
delete, in paragraph (2) (b) (i), merely the reference to
"the law of this State" and, thus, to leave open the
question as to which was the law applicable to
arbitrability. The Working Group, in discussing
those suggestions, was agreed that the issues raised
were of great practical importance and, in view of
their complex nature, required further study. The
Working Group, after deliberation, decided to retain,
for the time being, the provision of paragraph (2) (b) (i)
in its current form so as to invite the Commission to
reconsider the matter and to decide, in the light of
comments by Governments and organizations, on
whether the present wording was appropriate or
whether the provision should be modified or deleted."

"Remission" to arbitral tribunal, paragraph (4)

13. Paragraph (4) envisages a procedure which is
similar to the "remission" known in most common law
jurisdictions, though in various forms. Although the
procedure is not known in all legal systems, it should
prove useful in that it enables the arbitral tribunal to
cure a certain defect and, thereby, save the award from
being set aside by the Court.

14. Unlike in some common law jurisdictions, the
procedure is not conceived as a separate remedy but
placed in the framework of setting aside proceedings.
The Court, where appropriate and so requested by a
party, would invite the arbitral tribunal, whose con
tinuing mandate is thereby confirmed, to take appro
priate measures for eliminating a certain remediable
defect which constitutes a ground for setting aside
under paragraph (2). Only if such "remission" turns out
to be futile at the end of the period of time determined
by the Court, during which recognition and enforcement
rnay be suspended under article-36 (2), would the Court
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resume the setting aside proceedings and set aside the
award.

* * *

CHAPTER VIII. RECOGNITION AND
ENFORCEMENT OF AWARDS

Article 35. Recognition and enforcement

(1) An arbitral award, irrespective of the country in
which it was made, shall be recognized as binding
and, upon application in writing to the competent
court, shall be enforced subject to the provisions of
this article and of article 36.

(2) The party relying on an award or applying for
its enforcement shall supply the duly authenticated
original award or a duly certified copy thereof, and the
original arbitration agreement referred to in article 7
or a duly certified copy thereof. If the award or
agreement is not made in an official language of this
State, the party shall supply a duly certified trans
lation thereof into such language.*
(3) Filing, registration or deposit of an award with
a court of the country where the award was made is
not a pre-condition for its recognition or enforcement
in this State.
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Commentary

Appropriateness of including provisions on recognition
and enforcement of awards irrespective of their place
of origin

1. The chapter on recognition and enforcement of
awards presents the result of extensive deliberations on
basic questions of policy, in particular, whether the
Model Law should contain provisions on recognition
and enforcement of domestic and foreign awards, and,
if so, whether these two categories of awards should be
treated in a uniform maJ;uler, and how closely any
provisions on recognition and enforcement should
follow the corresponding articles of the 1958 New York
Convention. As evidenced by article 35 and its com
panion article 36, the prevailing answer to these basic
policy questions was that the Model Law should
contain uniform provisions on recognition and en
forcement of all awards, irrespective of the place of
origin, and in full harmony with the 1958 New York
Convention.

*The conditions set forth in this paragraph are intended to set
maximum standards. It would, thus, not be contrary to the
harmonization to be achieved by the Model Law if a State retained
even less onerous conditions.

2. The main reasons are, in short, the following:
While foreign awards are appropriately dealt with in
the 1958 New York Convention, which is widely
adhered to, often with the restriction of reciprocity, and
is open to any State prepared to accept its liberal
provisions, the Model Law would be incomplete if it
would not offer an equally liberal set of rules, in full
harmony with the 1958 New York Convention, including
its safeguards in article V, and without adversely
affecting its effect and application, in order to establish
a supplementary network of recognition and enforce
ment of awards not covered by any multilateral or
bilateral treaty. While domestic awards are often
treated by national laws under the same favourable
conditions as local court decisions, the disparity of
national laws is not conducive to facilitating inter
national commercial arbitration and the Model Law
should, therefore, aim at unifying the domestic treatment
in all legal systems, without imposing restrictive con-
ditions. ...

3. Above all, these provIsiOns on recognition and
enforcement would go a long way towards securing the
uniform treatment of all awards in international com
mercial arbitration irrespective of where they happen to
be made. To draw the line between such "international"
awards and "non-international", i.e. truly domestic,
awards (instead of distinguishing on territorial grounds
between foreign and domestic awards), would further
the policy of reducing the relevance of the place of
arbitration and thereby widen the choice and enhance
the vitality of international commercial arbitration.
This idea' of uniform treatment of all international
awards was the major decisive reason which any State
may wish to consider when assessing the acceptability
of this chapter of the Model Law.

Recognition ofaward and application for its enforcement,
paragraph (1)

4. Article 35 draws a useful distinction between recog
nition and enforcement in that it takes into account
that recognition not only constitutes a necessary con
dition for enforcement but also may be standing alone,
e.g. where an award is relied on in other proceedings.
Under paragraph (1), an award shall be recognized as
binding, which means, although this is not expressly
stated, binding between the parties and from the date of
the award. 89 An award shall be enforced upon appli
cation in writing to the "competent court". 90 Both
recognition and enforcement are subject to the pro
visions of article 36 and the conditions laid down in
paragraph (2) of article 35.

Conditions of recognition and enforcement, paragraph (2)

5. Paragraph (2), which is modelled on article IV of
the 1958 New York Convention, does not lay down the

89A/CN.9/246, para. 148. As a practical matter, the award may in
fact be relied on by a party only from the date of receipt.

90The reference is to the competent court, and not to the Court
specified in article 6, because the Model Law does not aim at unifying
national laws on the organization of the judicial system and, in
particular, because the competence of courts for enforcement is
normally linked to the residence of the debtor or location of property
or assets.
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procedure but merely the conditions for recognition
and enforcement. The party relying on an award or
applying for its enforcement shall supply, in an official
language of the State, that award and its constituent
document, i.e. the arbitration agreement.91 According
to the footnote accompanying the text, these conditions
are intended to set maximum standards; thus a State
may retain even less onerous conditions.

No filing, registration or deposit required, paragraph (3)

6. The Model Law, which itself does not require filing,
registration or deposit of awards made under its regime
(article 31), also does not require such actions in respect
of foreign awards whose recognition or enforcement is
sought under its regime, following the policy of the
1958 New York Convention of doing away with the
"double exequatur".

* * *

Article 36. Grounds for refusing recognition or en-
forcement

(1) Recognition or enforcement of an arbitral award,
irrespective of the country in which it was made, may
be refused only:

(a) at the request of the party against whom it is
invoked, if that party furnishes to the competent
court where recognition or enforcement is sought
proof that:

(i) the parties to the arbitration agreement
referred to in article 7 were, under the law
applicable to them, under some incapacity,
or the said agreement is not valid under the
law to which the parties have subjected it or,
failing any indication thereon, under the law
of the country where the award was made; or

(ii) the party against whom the award is invoked
was not given proper notice of the appoint
mentof the arbitrator(s) or of the arbitral
proceedings or was otherwise unable to
present his case; or

(iii) the award deals with a dispute not contem
plated by or not falling within the terms of
the submission to arbitration, or it contains
decisions on matters beyond the scope of the
submission to arbitration, provided that, if
the decisions on matters submitted to arbi
tration can be separated from those not so
submitted, that part of the award which
contains decisions on matters submitted to
arbitration may be recognized and enforced;
or

(iv) the composition of the arbitral tribunal or
the arbitral procedure was not in accordance
with the agreement of the parties or, failing
such agreement, was not in accordance with

91 As regards this second condition, it is submitted that an
exception be made for those cases where an original defect in form
was cured by waiver or submission, for example, where arbitral
proceedings were on the basis of an oral agreement initiated and not
objected to by any party. In such case the supply of an award, which
records the waiver or submission, should suffice.

the law of the country where the arbitration
took place; or

(v) the award has not yet become binding on the
parties or has been set aside or suspended by
a court of the country in which, or under the
law of which, that award was made; or

(b) if the court finds that:
(i) the subject-matter of the dispute is not

capable of settlement by arbitration under
the law of this State; or

(ii) the recognition or enforcement of the award
would be contrary to the public policy of this
State.

(2) If an application for setting aside or suspension
of an award has been made to a court referred to in
paragraph (1) (a) (v) of this article, the court where
recognition or enforcement is sought may, if it
considers it proper, adjourn its decision and may
also, on the application of the party claiming
recognition or enforcement of the award, order the
other party to provide appropriate security.

References

A/CN.9/216, para. 109
A/CN.9/232, paras. 19-20
A/CN.9/233, paras. 133-177
A/CN.9/245, paras. 137-145
A/CN.91246, paras. 149-155

Commentary

Grounds for refusing recognition or enforcement of
"international" awards. paragraph (1)

I. Based on the prevailing policy considerations stated
above,92 article 36 (1) adopts almost literally the well
known grounds set forth in article V of the 1958 New
York Convention and declares them as applicable to
refusal of recognition or enforcement of all awards,
irrespective of where they were made. Thus, the
provision, like article 35, covers foreign as well as
domestic awards, provided they are rendered in "inter
national commercial arbitration" as referred to in
article 1 and, of course, subject to any multilateral or
bilateral treaty to which the enforcement State is a
party.

2. As regards foreign awards, full harmony with
article V is obviously desirable. The reasons taken from
there were even viewed as providing sufficient safe
guards to the enforcement State which would make it
unnecessary to restrict recognition and enforcement by
requiring reciprocity. It was also thought that a model
law on international commercial arbitration should not
promote the use of such territorial restrictions and that,
from a technical point of view, it was difficult, although
not impossible, to devise a workable mechanism in a
"unilateral" text such as the Model Law. Nevertheless,
the Model Law does not preclude a State from adopting

nCommentary to article 35, paras. 1-3.
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a mechanism of reciprocity, in which case the basis or
connecting factor and the technique used should be
specified in the national enactment.

3. The list of reasons seems also appropriate for
domestic awards, although its correspondence with the
grounds for setting aside entails the potential of what
has been referred to as undesirable "double control",
Le. two occasions for judicial review of the same
grounds. This should be an acceptable consequence of
the uniform treatment of all awards, based on the
policy of reducing the relevance of the place of
arbitration. In view of the different purposes and effects
of setting aside and of invoking grounds for refusal of
recognition or enforcement, a party should be free to
avail himself of the alternative system of defences (as
such recognized by the 1958 New York Convention)
also in those cases where recognition or enforcement
happens to be sought in the State where the arbitration
took place. As regards the potential risk of double
procedures on the same grounds, it is submitted that
these concerns are essentially met by paragraph (2) (see
below, para. 5).

4. The fact that the grounds listed in paragraph (1) are
applicable to foreign as well as domestic awards, must
be taken into account when interpreting the text, which
is in large measure copied from an article applicable

only to foreign awards (article V of the 1958' New York
Convention). For example, the references to "the law of
the country where the aw,ard was made" (subparagraph
(a) (i» or "the law of the country where the arbitration
took place" (subparagraph (a) (iv» or to "a court of the
country in which, or under the law of which, that award
was made" (subparagraph (a) (v» may either lead to a
foreign law, which mayor may not have been modelled
on the Model Law, or to the Model Law of "this
State". In the latter case, i.e. a domestic setting,
account should be taken of the kind of considerations
mentioned in respect of the grounds for setting aside,
for example, the limiting effect of an implied waiver or
submission (articles 4 and 16 (2» upon the reasons set
forth in paragraph (1) (a) (i) and (iv).93

Suspension of recognition or enforcement, paragraph (2)

5. Paragraph (2) is modelled on article VI of the 1958
New York Convention. In line with the wider scope of
the Model Law, it covers not only foreign but also
domestic awards rendered in international commercial
arbitration. Thus, it can be used to avoid concurrent
judicial review of the same grounds and possibly
conflicting decisions, where this risk is not already
excluded by the fact that the same court is seized with
the application for setting aside and the other party's
application for enforcement.

"Commentary to article 34, paras. 10-11.
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Introduction

1. The United Nations Commission on International
Trade Law, at its seventeenth session (New York,
25 June-1O July 1984), considered the draft Convention
on International Bills of Exchange and International
Promissory Notes as prepared by the Working Group

aFor consideration by the Commission, see Report. chapter Ill,
A (part one, A, above).

and contained in document A/CN.9/2ll. As regards
its future course of action, the Commission decided
that further work should be undertaken with a view to
improving the draft Convention and entrusted this
work to the Working Group on International Negotiable
Instruments. l

'Report of the United Nations Commission on International Trade
Law on the work of its seventeenth session, Official Records of the
General Assembly. Thirty-ninth Session. Supplement No. 17 (A/39/l7),
para. 88.
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2. The mandate of the Working Group was to revise
the draft Convention on International Bills of Exchange
and International Promissory Notes in the light of
decisions and discussion at the seventeenth session of
the Commission,2 and also taking into account those
comments of Governments and international organi
zations in documents A/CN.91248 and A/CN.91249/
Add.l which were not discussed at that session.

3. The Working Group held its thirteenth session at
United Nations Headquarters in New York from 7 to
18 January 1985. The Working Group consists, accord
ing to the decision of the Commission at its seventeenth
session,3 of the following 14 members of the Commis
sion: Australia, Cuba, Czechoslovakia, Egypt, France,
India, Japan, Mexico, Nigeria, Sierra Leone, Spain,
Union of Soviet Socialist Republics, United Kingdom
of Great Britain and Northern Ireland and United
States of America. With the exception of Sierra Leone,
all members of the Working Group were represented at
the thirteenth session. The session was also attended by
observers of the following States: Argentina, Austria,
Canada, Chile, China, Cote d'Ivoire, Democratic
Yemen, Ecuador, El Salvador, Germany, Federal
Republic of, Greece, Hungary, Iran (Islamic Republic
of), Iraq, Italy, Netherlands, Norway, Oman, Paraguay,
Portugal, Qatar, Republic of Korea, Romania, Sweden,
Switzerland, Syrian Arab Republic, Thailand, Turkey
and Yugoslavia, as well as by observers from the
following international organizations: Hague Conference
on Private International Law, International Bar Asso
ciation and International Chamber of Commerce.

4. The Working Group elected the following officers:

Chairman: Willem Vis (Netherlands)*

Rapporteur: G. O. Adebanjo (Nigeria)

5. The Working Group had before it the following
documents:

Provisional agenda (A/CN.9/WG.IV/WP.28).

Draft Convention on International Bills of Exchange
and International Promissory Notes: text of draft
articles as adopted by the Working Group on Inter
national Negotiable Instruments: note by the secre
tariat (A/CN.9/WG.IV/WP.28).

Commentary on draft Convention on International
Bills of Exchange and International Promissory
Notes: report of the Secretary-General (A/CN.9I2l3).

Draft Convention on International Bills of Exchange
and International Promissory Notes and draft Con
vention on International Cheques: analytical compila
tion of comments by Governments and international
organizations (A/CN.91248).

*The Chairman was elected in his personal capacity.

'The discussion and conclusions on major controversial and other
issues are set forth in the report of the United Nations Commission
on International Trade Law on the work of its seventeenth session,
Official Records of the General Assembly, Thirty-ninth Session,
Supplement No. 17 (A/39/17), paras. 21-82.

3Ibid., para. 88.

Draft Convention on International Bills of Exchange
and International Promissory Notes and draft Con
vention on International Cheques: major controversial
and other issues (A/CN.91249).

Draft Convention on International Bills of Exchange
and International Promissory Notes and draft Con
vention on International Cheques: major controversial
and other issues-addendum: summary of the com
ments of Romania and Switzerland (A/CN.91249/
Add.l).

Report of the United Nations Commission on Inter
national Trade Law on the work of its seventeenth
session, Official Records of the General Assembly,
Thirty-ninth Session, Supplement No. 17 (A/39/l7).

Deliberations and decisions

6. The Working Group took note of the mandate
conferred upon it by the Commission, namely to revise
the draft Convention on International Bills of Exchange
and International Promissory Notes in the light of the
decisions taken and the discussion held at the seven
teenth session of the Commission and also taking into
account those comments of Governments and inter
national organizations contained in documents
A/CN.91248 and A/CN.91249/Add.l, which were not
discussed at that session.

7. The Working Group commenced its review of the
draft Convention on International Bills of Exchange
and International Promissory Notes by considering the
major controversial issues, as set forth in document
A/CN.91249 and as discussed by the Commission at its
seventeenth session,4 and some related questions.

8. The Working Group decided, subject to approval
by the Commission, to hold its next session (the
fourteenth session) at Vienna from 9 to 20 December
1985.

Draft Convention on International Bills of Exchange and
International Promissory Notes: consideration of major

controversial issues and some related questions

I. The concept ofholder and protected holder

A. Definition ofprotected holder

9. The Working Group considered whether a person
who had taken an incomplete instrument and had
completed it in accordance with the agreement between
the payee and the drawer or the maker could qualify as
a protected holder. The Working Group, after deli
beration, was of the view that the mere fact that the
instrumentwas incomplete should not prevent a person
from becoming a protected holder provided he complied
with the provisions of article 11.

'Ibid., paras. 21-38.
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10. Various suggestions were made to effect that
result. Under one proposal, the words in article 4 (7)
"when he became a holder, was complete and regular
on its face" would be deleted. Under another proposal,
the word "complete" would be retained but would be
qualified by the following addition "or was incomplete
but which could be completed in accordance with
article 11 (1) and was completed in accordance with an
agreement entered into".

11. It was agreed that the point of time at which it
should be determined whether a person had protected
holder status was not the time when the person took the
incomplete instrument but when he completed it.

12. Opinions were divided on the question whether a
holder who took an instrument that was irregular on its
face could qualify as a protected holder. Under one
view, the requirement that the instrument be regular on
its face should be retained in view of the fact that an
instrument showing apparent defects should put the
holder on notice that a claim to or a defence upon the
instrument might exist. Under another view, the criterion
that the instrument be regular on its face should be
deleted because: (a) it was difficult to determine exactly
what was meant by regular or irregular, and (b) the
concerns of those who favoured denying protected
holder status to a holder taking an instrument that was
irregular on its face were met by the rule that
knowledge of a particular irregularity would amount to
knowledge of a particular claim or defence. The
reference to regularity was thus not indispensable.

13. The Working Group considered the following
revised version of article 4 (7), prepared by the
secretariat:

"(7) 'Protected holder' means the holder of an
instrument which, when he obtained it, was [regular
on its face and] complete or, if incomplete as referred
to in article 11 (1), was completed by him in
accordance with an agreement entered into, provided
that, when he became a holder:

"(a) He was without knowledge of a claim to or
defence upon the instrument referred to in article 25
or of the fact that it was dishonoured by non
acceptance or non-payment; and

"(b) The time-limit provided by article 51 for
presentment of that instrument for payment had not
expired. "

14. The Working Group adopted this text of
article 4 (7), subject to the deletion of the words
between square brackets "regular on its face and". The
Working Group was of the view that these words could
be deleted since it was clear from other provisions in
the draft Convention, particularly article 5 on the
definition of knowledge, that the holder who took an
instrument on which there was, for instance, visible
evidence of forgery or material alteration could not
qualify as a protected holder. With respect to sub
paragraph (a) of article 4 (7), see the discussion and
decision of the Working Group in the context of
article 26 (below, para. 26).

B. Defences and claims that may be set up against a
holder (article 25)

15. The Working Group discussed whether the fact
that a holder took an instrument with knowledge of a
particular claim or defence should make him vulnerable
to other claims or defences of which he had no
knowledge. The following examples were given:

(a) The payee C of an instrument obtains it from
the drawer A by fraud; in turn, D obtains the
instrument from C by fraud; D has no knowledge of the
fraud perpetrated by C on A. There was general
agreement that, under the draft Convention, D should
not be a protected holder arid he should be subject to
the claim by A to the instrument or to the defence by A
on the instrument based on fraud;

(b) If A had a defence against C not based on fraud
of which D, who defrauded C, had no knowledge, D
should not be a protected holder and would be subject
to the defence of A;

(c) If D transferred the instrument to E, who knew
of the fraud committed by D, E would be subject to the
defence of fraud set up by A in an action by E against
him;

(d) If A had a defence against C based on the
delivery of defective goods and D obtained the instru
ment from C by fraud, E, to whom D transferred the
instrument, would be subject to the defence of A if E
had knowledge of the fraud committed by D against C.

16. The Working Group, after deliberation, concluded
that the draft Convention should not give protected
holder status to a holder who took the instrument by
fraud or by theft or who knew that fraud or theft had
been committed by a prior party. On the other hand,
the mere fact that the holder had knowledge of a
defence not based on fraud or theft should not
necessarily deprive him of protection against defences
of which he had no knowledge. Thus, the holder who
had knowledge of defence X of the drawer against the
payee should cut off defence Y of the drawer against
the payee if he had no knowledge of that defence. It
was suggested that that result could be achieved by
modifying article 25 concerning the rights of a holder.

17. The Working Group set up an ad hoc working
party composed of the representatives of Austria,
Canada, the Union of Soviet Socialist Republics and
the United States of America and requested it to
prepare a draft proposal.

18. The ad hoc working party proposed to add to
article 25 a new paragraph (4):

"A holder is subject toa defence under paragraph
(1) (b) or to a claim under paragraph (2) of this
article only if he took the instrument with knowledge
of such defence or claim or if he obtained it by fraud
or participated at any time in a fraud concerning it."

19. The Working Group adopted the draft provision,
subject to the following modifications. After the words
"A holder" should be inserted the words "who is not a
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protected holder", and the words "concerning it" shall
be replaced by the words "affecting it". The new
paragraph is to follow paragraph (2) of article 25 and,
for the time being, to be labelled as paragraph (2 bis).

C. Defences and claims that may be set up against a
protected holder (article 26)

20. It was noted that article 26 (1) (c) referred to two
defences, namely that based on incapacity and that
based on fraud in the factum. The Working Group
discussed the question whether other defences such as
duress, misrepresentation or impossibility should be
added as defences available against a protected holder.
The prevailing view was that only the two defences
referred to in subparagraph (c) should be available.

21. The Working Group considered the proposal that
the words in paragraph (2) "or arising from any
fraudulent act on the part of such holder in obtaining
the signature on the instrument of that person" be
deleted. It was stated that this particular provision
could apply in the case where a protected holder
obtained fraudulently an acceptance from the drawee or
a signature from a guarantor. The Working Group
noted that the preparatory work on the draft Con
vention, as reflected in the reports of the Working
Group, did not set forth any specific reason why the
above wording had been added to an earlier version of
paragraph (2). It was thought likely that the wording
had been added in order to align paragraph (2), which
was concerned with a claim to the instrument, with the
provision of paragraph (1) (b), which contained similar
wording in respect of defences.

22. While some representatives expressed doubts as to
the usefulness of such wording in paragraph (2), the
Working Group decided to retain the present text of
article 26 (2).

23. With particular regard to article 26 (1) (b), the
proposal was made that the protected holder, in
addition to the defences listed in article 26 (1) should
also be subject to defences to contractual liability based
on a transaction, not related to the issue or the transfer
of the instrument, between himself and the party from
whom he claimed payment. Therefore, as between a
protected holder and the party he had dealt with, even
those defences that did not derive from the underlying
transaction which gave rise to the issue or the transfer
of the instrument, could be set up. The following
example was given: the maker A issues a note to the
payee B; B transfers the note to C; because of a
previous transaction between Band C, unrelated to the
transfer of the note, C is indebted to B; upon dishonour
by non-payment, C demands payment from B. B should
be able to raise, as a defence to his liability on the note,
the fact that C is indebted to him, in spite of the fact
that C is a protected holder.

24. The proposal was opposed on the ground that
defences to liability on the instrument should be derived
only from the transaction which gave rise to the issue or

the transfer of the instrument to a protected holder.
The indebtedness of C could be the subject of a set-off
or counter-claim off the instrument which, under some
legal systems, was governed by general rules, in
particular those on civil procedure, which in turn
reflected different attitudes in this respect. Another
ground on which the proposal was opposed was that it
diminished the rights of a protected holder and that this
was undesirable.

25. A more limited proposal was to enlarge the
present wording of article 26 (1) (b) so as to cover not
only defences derived from the underlying transaction
itself but, at least, also defences deriving from agree
ments which were related to such transaction. Special
reference was made to agreements for prolongation.

26. In the context of these proposals, it was noted that
the definition of protected holder as set forth in
article 4 (7) required, in its subparagraph (a), that the
holder be without knowledge of a defence upon the
instrument referred to in article 25, which, in its
paragraph (1) (c), included any defence to contractual
liability based on a transaction between the holder and
an immediate party. The Working Group requested the
secretariat to reconsider the definition of protected
holder in article 4 (7), in particular the appropriateness
of the reference in subparagraph (a) to all defences
listed in article 25. The secretariat should further
consider which defences should be available to an
immediate party of a holder or a protected holder
(under articles 25 and 26), with particular regard to the
provisions of article 25 (1) (c) and article 26 (1) (b). The
text to be submitted by the secretariat should be
accompanied by explanatory notes in which the various
possible solutions should be tested at the hand of
concrete examples.

27. The Working Group decided to postpone to its
next session consideration of the following suggestion
which had been made during the discussion at the
Commission's seventeenth session: it ought to be
considered whether the draft Convention should protect
a holder only in those cases in which he took the
instrument in good faith, and whether the shelter rule
(article 27) should enable a holder to have the rights of
a protected holder even though he had taken the
instrument in bad faith. 5

11. Forged endorsements and endorsements by agent
without authority (article 23)

A. Basic policy issues concerning forged endorsements

28. The Working Group noted that article 23 (1) was
the result of a compromise between common law and
civil law systems in that it followed the Geneva
approach under which a forged endorsement would not
prevent the endorsee and a subsequent transferee from
being a holder and, at the same time, reached the result
obtaining in common law jurisdictions which placed the

5Ibid.• para. 32.
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risk of loss consequent upon the forged endorsement
ultimately on the person who took the instrument from
the forger.

29. It was also noted that, according to paragraph (2),
the liability of a party or the drawee who paid, or of an
endorsee for collection who collected, an instrument on
which an endorsement was forged was not regulated by
the Convention and was thus left to the applicable
national law. Doubts were expressed whether it was
acceptable to leave important matters regarding nego
tiable instruments to national laws, which differed
considerably.

B. Liability ofendorsee for collection

30. Under one view, article 23 should state that the
endorsee for collection was not liable for any damages
which a party or the person whose endorsement was
forged would suffer because of the forgery. In support
of this view, it was stated that the endorsee for
collection was usually a bank which provided a service
to its customers and was not in the best position to
conduct extensive investigations as to whether the
endorser had title to the instrument or authority to sign it.

31. On the other hand, it was pointed out that some
legal systems placed the ultimate liability in the
collection process upon the person or bank which took
the instrument from the forger. If this liability were
taken away, the person whose endorsement was forged
would be left without the remedies which he would
have under national law. This was a particularly serious
matter in that, since under article 23 a forged endorse
ment was a good endorsement for purposes of transfer
and would result in the transferee being a holder,
payment of the instrument would, under the draft
Convention, be payment to a holder and would thus
lead to a discharge of liabilities on the instrument. In
such a case, the person from whom the instrument was
stolen and whose endorsement was forged would not
have a cause of action for conversion which he would
have, at least under some systems, against the drawee
who paid.

32. The Working Group, after deliberation, accepted
a compromise solution under which the endorsee for
collection who took the instrument from the forger
under a forged collection endorsement should not be
liable under article 23 (I) if he was without knowledge
of the forgery, provided that such absence of knowledge
was not due to his negligence.

33. Divergent views were expressed as to the relevant
time at which knowledge of the forgery would trigger
liability. The Working Group considered in this respect
the time at which the endorsee for collection received
the instrument from the forger, the time at which he
collected the amount of the instrument from the drawee
or a party, and the time at which he transferred the
funds he collected to the forger. The Working Group
was agreed that the endorsee for collection should be
liable if, up to the time at which he accounted to his

principal, he acquired knowledge of the forgery.
However, he should also be liable in the case where he
credited the account of his principal before collecting
the instrument and learned about the forgery after
crediting his principal's account.

C. Liability ofa party or the drawee paying the
instrument

34. It was noted that the drawee who had not
accepted the bill of exchange was not liable on the
instrument and that the question whether payment by
the drawee was proper payment and whether the
drawee who paid could debit the account of the drawer,
and in what circumstances, could depend on the
contractual arrangements between the drawer and the
drawee. It was suggested that, since the liability of the
drawee for payment and non-payment was a liability
off the instrument, the draft Convention should not
deal with these issues.

35. Under another view, however, payment by the
drawee of an instrument on which an endorsement was
forged could affect the rights of the person whose
endorsement was forged. Consequently this issue should
be addressed by the draft Convention. In this con
nection, reference was made to article 73 (2), according
to which payment by the drawee resulted in the
discharge of all parties of their liabilities on the
instrument.

36. The Working Group, upon analysis of the various
issues involved, decided to adopt the same regime as the
one it had agreed upon in respect of the endorsee for
collection (see above, para. 32) also for the acceptor,
the maker and the drawee who paid the instrument
directly to the forger of an endorsement. Thus, if such
payment resulted in damages suffered by a certain party
or the person whose endorsement was forged, the payor
was not liable if payment was made to the forger
without knowledge of the forgery, provided that such
absence of knowledge was not due to his negligence.

D. Persons entitled to compensation

37. The Working Group noted that, under article
23 (I), "any party" had the "right to recover compen
sation for any damages that he may have suffered
because of the forgery". It was agreed that this right
should, on the one hand, also be accorded to "the
person whose endorsement was forged". On the other
hand, not every party to the instrument who suffered
damage because of the forgery should be given the right
for compensation under article 23 (1) but only those
parties who signed the instrument before the forgery.
Such limitation was justified because the rationale
underlying article 23 was that a remedy should be given
in first instance to the person whose endorsement was
forged and in second instance to the party who was
dispossessed of the instrument. For example, if an
instrument was stolen from the post before it reached
the payee, the drawer or the maker should be entitled to
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compensation under article 23 (1). On the other hand, a
party who signed the instrument after the forgery was
protected sufficiently by his right of recourse against a
prior party or, in the absence of an endorser's liability,
by his right of action under article 41.

E. Conclusions and decisions on forged endorsements
(article 23 (l) and (2))

38. The Working Group considered the following
draft proposal prepared by an ad hoc working party
composed of the representatives of France and the
United Kingdom and the observers of Canada and
Switzerland:

"(I) If an endorsement is forged, the person Whose
endorsement is forged or any party who signed the
instrument before the forgery has the right to recover
compensation for any damage that he may have
suffered because of the forgery against:

"(a) the forger,

"(b) the person to whom the instrument was
directly transferred by the forger,

"(c) a party or the drawee who paid the instru
ment directly to the forger.

"(2) However, an endorsee for collection shall not
be liable under paragraph (1) if, at the later of:

"(a) the time he receives the proceeds of the
instrument and

"(b) the time at which he accounts to his principal
for them,

he was without knowledge of the forgery, provided
that such absence of knowledge was not due to his
negligence.

"(3) Also, a party or the drawee who pays an
instrument shall not be liable under paragraph (1) if,
at the time he paid the instrument, he was without
knowledge of the forgery, provided that such absence
of knowledge was not due to his negligence.

"(4) Except as against the forger, the damages
recoverable under paragraph (1) may not exceed the
amount of the instrument, plus interest calculated at
the rate of ..."

39. The Working Group, after deliberation, adopted
the draft proposal, subject to the following modification
in paragraph (4). The Working Group was agreed that
the amount recoverable under paragraph (1) from a
person other than the forger should not exceed the
amount referred to in article 66 or 67. One represen
tative stated his reservation to this rule, with particular
regard to the rate of interest provided for in
article 66 (2). Some representatives and observers
expressed the view that the reference to article 66 or 67
may be questionable in view of the fact that these
articles also covered matters which were not relevant in
the context of article 23. The Working Group requested
the Secretariat to consider whether a more appropriate
wording than the mere reference to these articles could
be found.

40. It was noted that the above regime would generally
impose strict liability on the person who dealt directly
with the forger, unless he was an endorsee for collection
or a party or the drawee who paid the instrument. One
representative, in stating his reservation, and one
observer expressed the view that holding such a person,
who received the instrument from the forger in good
faith, liable for damages was unacceptable and would
thwart the circulation of the international instrument.

F. Endorsement by agent without authority
(article 23 (3))

41. It was noted that article 23 (3) equated an
endorsement, which was placed on an instrument by a
person in a representative capacity without authority,
with a forged endorsement. Divergent views were
expressed as to whether such equation was justified.

42. Under one view, the equation was not justified
since the bulk of the cases covered by article 23 (3) were
of a different nature. While it was true that it should
make no difference whether, for example, a thief forged
the signature of the payee or whether he signed his own
name but falsely presented himself as agent of the
payee, most cases of endorsements by an agent without
authority should be distinguished from cases of forgery
for the following reasons. An agent without authority
was not necessarily a stranger to the person who
received the instrument from him and may even be a
person who previously had full authority or was merely
exceeding a still existing authority. In such cases there
was less reason for the person receiving the instrument
to be on guard and it was inappropriate to require from
him extensive investigations into the details of the
organizational set-up or other circumstances relating to
the possible authority. It was pointed out that this was
particularly true in cases of endorsements for collection
in view of the fact that the collecting bank was merely
providing a service to its customer. Some proponents of
this view pointed out that it was equally unjustified to
hold a person liable for taking an instrument which the
agent without authority had endorsed, not for collection,
if the endorsee had no knowledge of the lack of
authority.

43. The prevailing view was that it was justified to
treat the case of an endorsement by an agent without
authority on the same footing as a forged endorsement.
In support of this view, it was pointed out that the
policy considerations which had been accepted in
regard of article 23 (1) and (2) applied with equal force
to paragraph (3). It was therefore justified to place the
risk ultimately on the person who dealt directly with the
unauthorized agent. It was further pointed out that it
was well-nigh impossible to draw a precise line between
forged endorsements and endorsements by an agent
without authority in all cases. Moreover, it was noted
that the provision would only apply in those cases
where the agent did indeed not have the power to bind
his principal. Thus it would not apply where, for
example, the agent had apparent or implied authority
under the applicable national law.
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44. The Working Group requested an ad hoc working
party composed of the representatives ofCzechoslovakia,
Mexico and Nigeria and the observers of Norway and
Qatar to prepare a draft provision, if deemed appropriate
by it as a separate article, which would deal exclusively
with endorsements by an agent without authority and
possibly contain features not contained in the rules
governing forged endorsements.

45. The proposal of that working party was to replace
article 23 (3) by the following new article 23 bis:

"(1) If an instrument is endorsed by a person as an
agent but without authority, any party or the person
whom the unauthorized agent purports to represent
has the right to recover compensation for any
damage that he may have suffered because of such
endorsement against:

"(a) the unauthorized agent, and

"(b) the person to whom the instrument was
directly transferred by the unauthorized agent, or

"(c) a party or the drawee who paid the instru
ment directly to the unauthorized agent,

provided, however, that the person against whom
compensation is sought shall not be liable unless, at
the time when the instrument was transferred or
paid, he had [or ought to have had] knowledge of the
lack of authority.

"(2) Except as against the unauthorized agent, the
damages recoverable under paragraph (1) may not
exceed the amount referred to in article 66 or 67."

46. The Working Group, after consideration of this
draft proposal, concluded that the final decision on the
crucial issue of whether endorsements by an agent
without authority should be equated with forged
endorsements was possible only after the rules on
forged endorsements had been agreed upon. Therefore,
it requested the ad hoc working party which was
entrusted with revising the rules on forged endorsements
(see above, para. 38) to prepare a revised draft of
article 23 bis.

47. The revised draft prepared by this ad hoc working
party, composed of the representatives of France and
the United Kingdom and the observers of Canada and
Switzerland, was as follows:

"(1) If an endorsement is made by an agent without
authority or power to bind his principal in the
matter, the principal or any party who signed the
instrument before such endorsement has the right to
recover compensation for any damage that he may
have suffered because of such endorsement against:

"(a) the agent,

"(b) the person to whom the instrument was
directly transferred by the agent,

"(c) a party or the drawee who paid the instru
ment directly to the agent.

"(2) However, an endorsee for collection shall not
be liable under paragraph (1) if, at the later of:

"(a) the time he receives the proceeds of the
instrument and,

"(b) the time at which he accounts to his principal
for them,

he was without knowledge that the endorsement did
not bind the principal, provided that such absence of
knowledge was not due to his negligence.

"(3) Also, a party or the drawee who pays an
instrument shall not be liable under paragraph (1) if,
at the time he paid the instrument, he was without
knowledge that the endorsement did not bind the
principal, provided that such absence of knowledge
was not due to his negligence.

"(4) Except as against the agent, the damages
recoverable under paragraph (I) may not exceed the
amount of the instrument, plus interest calculated at
the rate of ..."

48. The Working Group, after deliberation, adopted
this revised draft text, subject to improvement of its
drafting and to the alignment of its paragraph (4) with
the corresponding provision relating to forged endorse
ments (see above, para. 39). One representative main
tained the view that the equation of endorsements by an
agent without authority with forged endorsements was
not justified and stated his reservation with regard to
paragraph (1) (b).

Ill. Liability ofa transferor by mere delivery (article 41)

49. The Working Group considered article 41 in the
context of the following issues: (a) whether the draft
Convention should recognize a liability on the part of
persons who transferred the instrument by mere delivery,
i.e. without endorsing it; (b) if so, what should be the
nature and the extent of such liability, and in what
circumstances could the liability be relied upon by a
holder who received the instrument by mere delivery;
and (c) should the liability for certain infirmities
attaching to the instrument be imposed also upon
endorsers.

A. Retention of provision on liability of transferor by
mere delivery

50. It was noted that the negotiable instruments law
of common law countries recognized that, in certain
instances, a person who transferred an instrument by
mere delivery warranted that the instrument was free
from certain defects. It was also noted that under civil
law systems the liability of the transferor by mere
delivery in such cases was dealt with under the general
law of contracts or under the law of sale of goods.

51. In view of the fact that, if the Convention were
silent on this issue, the national laws, which differed in
their approach, would govern, there was general agree
ment that the Convention should set forth rules
regulating such liability. The substantive reason for
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giving the holder who obtained an instrument by mere
delivery a right of action against his transferor was that,
in the absence of such an action, the holder could be
without a remedy in cases when the instrument he took
was not the instrument he legitimately expected to have
received.

B. Nature and extent of liability

52. The Working Group was agreed that a holder,
who took an instrument by mere delivery and in good
faith, should be able to rely on the fact that the
signatures on the instrument were genuine or authorized
and that no material alteration had been made on it.
Such reliance should be fully protected and it was
irrelevant in this respect whether the person who
transferred the instrument by mere delivery was with or
without knowledge of such infirmities. On the other
hand, the liability of the transferor by mere delivery
should not be strict as regards the matters set forth in
paragraph (I) (c) and (d) of article 41, namely that no
party had a valid claim or defence against the transferor
and that the instrument had not been dishonoured by
non-acceptance or non-payment. Consequently, the
liability in respect of the matters covered by para
graph (1) (c) and (d) should be conditioned upon
knowledge of the transferor.. One representative and
one observer maintained the view that the liability of
the transferor should be conditioned upon knowledge
also in respect of those matters covered by para
graph (I) (a) and (b), namely forged or unauthorized
signatures and material alteration.

53. The Working Group was agreed that the liability
under article 41 should be incurred by a transferor by
mere delivery only to his immediate transferee. One
observer expressed the view that, if the transferor had
knowledge of an infirmity attaching to the instrument
and he failed to inform his transferee thereof, he was
guilty of fraud and in such case his liability should
extend to all subsequent transferees.

54. It was stated that the liability of the transferor by
mere delivery could be defined in terms of damages and
in terms of rescission of the contract between the
transferor and the transferee. If the liability were for
damages, the holder would have to prove the damages
which he suffered because of an infirmity and would, at
least under some legal systems, be obliged to mitigate
those damages. Consequently, it could be held that
where recourse was available to the holder against
parties to the instrument, such recourse should be had
in first instance before the right under article 41 could
be exercised. Conversely, if the right of action under
article 41 were conceived of in terms of rescission of the
contract, the holder could proceed immediately against
his transferor and, in such a case, would receive back
the amount he paid for the instrument and any interest,
against surrender of the instrument to the transferor..

55. The Working Group, after deliberation, was of the
view that article 41 should not espouse either approach
but should be drafted in such a way that the holder

would be given an immediate right of action against his
transferor but would leave open the option of pro
ceeding against parties liable on the instrument. It was
noted that if the holder elected to proceed in first
instance against a party liable on the instrument, he
would still retain his right to proceed under article 41 if
he had not obtained the full amount he was entitled to.
The following example was given: the maker A issues a
note for 1,000 Swiss francs to the payee B; B fraudulently
alters the amount from 1,000 to 2,000 Swiss francs,
endorses the note in blank and transfers it to C; C
delivers the note to D, who has no knowledge of the
alteration and is a protected holder.. The prevailing view
was that D had a right to recover from C 2,000 Swiss
francs from the moment he learned about the alteration
and it was in this respect irrelevant whether C, when he
delivered the note to D, was with or without knowledge
of the alteration, while under another view this result
was doubtful since article 41 dealt with the issue of
damages. Alternatively, at maturity of the note, D
could enforce the note for 1,000 Swiss francs against the
maker A and then recover, under article 41, 1,000 Swiss
francs from C.

56. The Working Group considered the following
revised draft of article 41 prepared by the representative
of France:

"(1) Any person who transfers an instrument by
mere delivery shall, in the absence of agreement to
the contrary, warrant to the holder to whom it
transfers the instrument that:

"(a) the instrument does not bear any forged or
unauthorized signature;

"(b) the instrument was not materially altered;

"(c) no party has a valid claim to this instrument
or defence against him;

"(d) the bill has not been dishonoured by non
acceptance or non-payment and the note has not
been dishonoured by non-payment.

"(2) The warranty referred to in paragraph 1 (a)
and (b) shall be due only if the defect concerning the
instrument was not known to the holder to whom the
instrument was transferred, regardless of any con
sideration of knowledge on the part of the person
who transferred the instrument by mere delivery.

"It shall be due on account of the defects listed in
paragraph 1 (c) and (d) only if the defect concerning
the instrument was, on the one hand, known to the
person who transferred it by mere delivery and, on
the other hand, not known to the holder to whom
this instrument was transferred.

"(3) The holder has the possibility either of exer
cising, before or after the maturity of the instrument,
the claim under the warranty referred to above or of
exercising, up to the due amount, against the parties
obligated under the instrument and to the extent of
their commitment, the recourse referred to in
articles 55 et seq. or of claiming damages against the
person responsible for the forgery or alteration or
unauthorized signature.
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"Except in respect of a claim against the person
responsible for the forgery or alteration or unauth
orized signature, the holder, particularly where multi
ple claims are exercised, may not receive a total sum
which exceeds that of the amount of the instrument,
plus interest on this amount at the rate of ..."

57. The Working Group, after deliberation, adopted
the revised draft text, subject to improvement of its
drafting and the following modification of its para
graph (3). The Working Group was agreed that the
amount which the holder may recover from a transferor
by mere delivery under article 41 should be limited to
the amount he paid, or the value he gave, for the
instrument plus interest which, in a given case, may be
less than the amount of the instrument. It was noted in
this context that, as' provided for in paragraph (1) of
article 41, the transferor by mere delivery could exclude
or limit his liability by agreement with the holder.

58. As regards the rate of interest, a proposal was
made that the relevant rate should be the London inter
bank offered rate (LIBOR). The Working Group was
agreed that the issue of the rate of interest should be
dealt with at its next session.

59. The view was expressed that the liability of the
transferor by mere delivery under article 41 should be
conceived of in terms of damages and not in terms of
warranties given by him. The Working Group requested
the secretariat to review the above draft article 41 with
a view to improving, in general, its wording and in
particular to avoiding any reference to the concept of
warranty since this term was not used in all legal
systems.

C. Extension ofarticle 41 to endorsers

60. Divergent views were expressed on the question
whether the liability under article 41 should be extended
to endorsers. Under one view, the undertaking of an
endorser on the instrument was that he would pay the
instrument in case of dishonour by non-acceptance or
non-payment, provided that due presentment and protest
had been made. Therefore, if the instrument was not
accepted or not paid on one of the grounds listed in
article 41 (1), the holder would obtain payment from the
endorser because of the latter's undertaking. Thus, it
was not necessary to extend the liability under article 41
to endorsers since, even without such remedy, the
holder would be getting what he expected to receive
when he took the instrument.

61. Under another view, if article 41 were not extended
to endorsers, the liability of a transferor by mere
delivery could in certain instances be more onerous
than that of an endorser. Although it was true that a
transferor by mere delivery did not warrant the
solvency of prior parties, the transferee's right of action
under article 41 was an immediate right which was
available even before maturity, if he learned about the
infirmity before maturity, and was moreover not
conditioned by certain procedural steps which were

necessary for the liability of an endorser to materialize.
In addition, considerations of policy which had been
accepted in respect of the liability of a transferor by
mere delivery, namely that the disparity of approaches
in different legal systems would give rise to uncertainty,
also applied to the liability of an endorser off' the
instrument for the infirmities listed in article 41 (1). In
this connection, a view was expressed that the liability
of an endorser who had signed the instrument "without
recourse" was similar to the liability of a transferor by
mere delivery.

62. The Working Group, after deliberation, failed to
reach a consensus on this issue. In the light of this
situation, a proposal. was made that, if the draft
Convention, following the prevailing view, would not
deal with the liability of an endorser for the infirmities
listed in article 41 (1), it should contain an express
provision according to which such liability was left to
the applicable national law.

63. The secretariat was requested to submit to the
Working Group's next session a study examining the
advantages and disadvantages of a rule in the Con
vention which would impose liability for the matters set
forth in article 41 (1) upon an endorser. The secretariat
was also requested to prepare, if deemed appropriate,
alternative draft provisions in this respect.

IV. Definition ofknowledge (article 5)

64. Different views were expressed on the definition of
knowledge set forth in article 5. Under one view, the
notion that a person is considered to have knowledge of
a fact not only if he had actual knowledge of it but also
if he could not have been unaware of its existence was
unacceptable. The draft Convention should provide
certainty and this could only be achieved by laying
down that only actual knowledge constituted knowledge
for the purposes of the Convention. Under another
view, the provision of article 5 should be retained in its
present wording since it would enable courts to deduce
from the circumstances surrounding the case that a
person should have had knowledge of a fact despite his
denial of having knowledge of it. There could indeed be
situations where ignorance of a fact was inexcusable.
Furthermore, if the definition of knowledge were
restricted to actual knowledge, it would, in certain
circumstances, be extremely difficult to prove knowledge.

65. The view was expressed that even if knowledge
were restricted to actual knowledge, courts would still
have discretion to draw certain inferences from objective
factors and to conclude that a person had knowledge
though he denied having it. On the other hand the
phrase "could not have been unaware of its existence"
would permit a court to impute knowledge to a person
who did not have actual knowledge because he had
wilfully closed his eyes to relevant factors.

66. The Working Group considered a drafting pro
posal prepared by the representatives of Australia,
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Czechoslovakia and the United States. The proposal
was to replace, in article 5, the words "or could not
have been unaware of its existence" by the words "or if
he does not have actual knowledge because he unjusti
fiably disregarded facts or circumstances known to
him". One observer expressed the view that the
definition of knowledge should accommodate the possi
bility of presumed knowledge.

67. The Working Group, after an exchange of views,
was agreed that, for the purposes of the Convention,

knowledge should in principle be actual knowledge; this
should include the power of courts to deduce from the
circumstances of the case that a person, despite his
denial, had actual knowledge of a fact. However, the
definition should go beyond that, without covering
negligence, in that it should allow imputing knowledge
to a person who did not have actu'al knowledge because
he had wilfully disregarded relevant facts. The Working
Group requested the secretariat to prepare for its next
session a revised draft of article 5 which would
implement this understanding.

B. Electronic Funds Tranfers

Draft Legal Guide on electronic funds transfer: report of the Secretary-General (A/CN.9/266 and Add.• and 2)a

[A/CN.91266]

1. The Commission, at its fifteenth session in 1982,
decided that the secretariat should begin the preparation
of a legal guide on electronic funds transfers in co
operation with the UNCITRAL Study Group on
International Payments.! It was decided that the Guide
should be oriented towards providing guidance for
legislators or lawyers preparing the rules governing
particular systems. Several chapters of the draft Legal
Guide were submitted to the Commission at its
seventeenth session in 1984 for general observations. 2

The secretariat informed the Commission that two
additional draft chapters would be submitted to the
Commission at its eighteenth session.

2. There was general agreement in the Commission
that the draft chapters before the Commission already
constituted an excellent beginning to the work in this
field and laid the basis for the development of an
international common understanding of the legal issues
involved. It was noted that it would be premature to

aFor consideration by the Commission, see Report, chapter In, B
(part one, A, above).

'Report of the United Nations Commission on International Trade
Law on the work of its fifteenth session, Official Records of the
General Assembly, Thirty-seventh Session, Supplement No. 17
(A/37/17), para. 73.

2The draft chapters are to be found in A/CN.91250/Add.l-4.

[A/CN.9/266/Add.l]

attempt to formulate uniform legal rules governing
electronic funds transfers before an international com
mon understanding on the subject had been reached. It
was noted, however, that the establishment of such a
common understanding through the Legal Guide might
make it possible in the future to prepare concrete
uniform rules in respect of certain aspects of electronic
funds transfers. 3 The Commission therefore requested
the secretariat to complete the remaining draft chapters
and decided that at its eighteenth session it would
consider the course of action to be taken on this matter.4

3. Annexed to this report in addenda 1 and 2 are the
remaining draft chapters of the Legal Guide: "Finality
of funds transfers" and "Legal issues raised by electronic
funds transfers". The Commission may wish to consider
sending the full set of draft chapters to Governments
and interested international organizations for comment,
and requesting the secretariat, in co-operation with the
UNCITRAL Study Group on International Payments,
to revise the draft chapters in the light of the comments
received for submission to the nineteenth session of the
Commission in 1986 for adoption.

'Report of the United Nations Commission on International Trade
Law on the work of its seventeenth session, Official Records of the
General Assembly, Thirty-ninth Session, Supplement No. 17 (A/39/17),
para. 92.

"bid" para. 93.
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Introductory note

I. Finality of a funds transfer is often considered to be
one of the important unifying concepts in the law of
funds transfers. In many legal systems, important legal
consequences are considered to occur at the time when
the funds transfer becomes final. For this reason,
concern has been expressed in banking and legal circles
as to whether the time when an electronic funds transfer

becomes final is the same as or different from the time
when a paper-based funds transfer becomes final.
Furthermore, discussions of international funds transfers
have often suggested the importance offinding a common
understanding as to when an electronic funds transfer
becomes final.

2. A comparison of the concept of finality in a
number of legal systems shows that the concept 1S
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imprecise. Although many legal systems refer to the
finality of a funds transfer as occuring at a single point
of time, there are several points of time when various
aspects of the funds transfer may become final. A funds
transfer often becomes final as to one or more of the
banks implementing it at a different time from that
when it becomes final as to the transferor and transferee.

3. This chapter is drafted on the basis that each of the
legal consequences often associated with finality must
be treated as a separate problem and the time at which
that legal consequence occurs is determined by con
siderations relevant to it. Furthermore, it may be
suggested that in the preparation of new rules to govern
electronic funds transfers, and especially rules governing
the relations between banks in domestic or international
funds transfers, a similar approach would be desirable.
Therefore, when a funds transfer is said to be "final" in
this chapter, it should be understood to mean no more
than that a certain number of legal consequences may
have occurred in respect of that funds transfer, but that
they are not necessarily the same as the legal conse
quences which may occur in any particular legal system.

A. When funds transfers become final

4. The time when a funds transfer is final, or when
certain legal consequences occur, is normally associated
with a specific action of a bank. There is a long list of
actions by banks which are considered or which might
be considered to make a funds transfer final in various
countries. In t,he following paragraphs are discussed
some of the more important of those actions. Other
actions are usually variations of those discussed.

1. Credit transfers

(a) Debit to the account of the transferor

5. In one country (France) it has been held that one
bank and two-bank credit transfers are final, at least to
the extent that the funds transfer instruction can no
longer be withdrawn by the transferor, when the
transferor's account is debited. It has been suggested
that the funds transfer should also be considered final
where insolvency proceedings are subsequently com
menced against the transferor. The doctrinal explanation
for legal finality of a credit transfer upon debit of the
transferor's account is that the transferor thereby loses
ownership of the funds. To the extent this rule is
generalized to other consequences of finality, it leads to
the result that in a one-bank transfer at a bank with
multiple branches or in a two-bank transfer, the funds
transfer could become final several days before the
transferee's account was credited in fact.

6. However, no country is known to apply this
reasoning to three-bank transfers. A reason often given
in France for the different treatment is that in a three
bank transfer the funds are considered to be in the

hands of an agent of the transferor until the account of
the transferee bank has been credited by the inter
mediary bank and, until that moment, the transferor
can revoke the agency.

7. In many other banking systems it is not acceptable
for funds transfers to become legally final for any
purpose before the transferee bank has had the oppor
tunity to exercise its judgment as to the acceptability of
the settlement offered. In some countries the failure of a
bank to settle for a domestic funds transfer may be a
distinct possibility, and international funds transfers by
their very nature raise the possibility that foreign
transferor banks may be unable to fulfill their obli
gations. However, the settlement question need not
affect the question of finality where the structure of the
banking system precludes the possibility that transferee
banks will not receive settlement, and particularly
where all banks are owned by the State.

(b) Credit to the account of the transferee bank

8. If the credit transfer between the banks themselves
is final when the transferee bank's account has been
credited by the transferor bank or intermediary bank or
has been credited at or through a clearing-house, and if
the credit can no longer be reversed either by a
withdrawal of the funds transfer instruction or by the
sending bank's failure to settle, then the funds transfer
may be considered to be legally final as to the
transferor and transferee at the same time, i.e. when the
transferee bank's account has been credited. In such a
case the subsequent crediting of the transferee's account
would have no effect on finality of the funds transfer. A
somewhat similar result has often been reached in
respect of paper-based transfers where the sending bank
settled with the transferee bank by enclosing with the
funds transfer instruction its own irrevocable commit
ment in such a form as a banker's cheque or banker's
payment.

(c) Notice of credit to the account of the transferee
bank

9. The above considerations apply if the credit transfer
between the banks is final when notice of the credit to the
transferee bank's account has been given to it and, thus,
the funds transfer would be final as to the transferor and
transferee when the notice is given to the transferee bank.

(d) Transferee bank decides to accept credit transfer

10. In many common law countries a credit transfer
may become final at the moment the transferee bank
decides to accept the credit transfer. This decision can be
manifested by any act which demonstrates the transferee
bank's intention and will be based upon its assessment of
the reliability of the settlement offered in support of the
credit balance it is asked to create.

11. Historically this rule had the advantage that the
funds transfer became final at the earliest possible
moment after the transferee bank had received the credit
transfer instruction and had had the opportunity to
perform the necessary verifications. As a result it may
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have been the earliest point of time acceptable for finality
of a funds transfer in which the transferee bank received
the funds transfer instruction from a foreign country. The
rule has the disadvantage that in case of dispute it calls for
a judicial determination whether a particular employee of
the bank had made a subjective judgment by a particular
point of time, a determination which can be made only by
the review of specific facts in each case. The rule, which
was first formulated in respect of the honour of bills of
exchange and cheques in an earlier era, may be less
applicable to the finality of funds transfers in a period of
batch-processing or on-line telecommunications.

(e) Entry ofcredit to transferee's account

12. In routine batch-processed credit transfers, no
conscious decision to honour is made by the transferee
bank, and the first objective act which can be relied upon
to occur is the credit entry to the transferee's account. It is
that objective act which is considered to make the funds
transfer final in many legal systems.

13. However, although the entering of the credit to the
transferee's account is an objective act, the point of time
at which it occurs is often not determinable. When
account records are kept in visual form, the order in
which debits and credits are entered is discernible, even
though the exact time at which they are entered may not
later be determinable. When individual funds transfer
instructions are received over computer-to-computer
telecommunications and are released for posting after
verification, the time of posting can be stored in the
record of the transaction. However, individual paper
based and electronic funds transfer instructions processed
in batch-mode are usually not time-stamped. Although
time-stamping of the individual instruction is technically
feasible, it may be questioned whether it would be a
desirable requirement simply for the purposes of
determining when the funds transfer became final. The
same effective result might be achieved by considering the
funds transfer final when the batch is introduced into the
machine for processing or when it is taken out of the
machine after processing, actions which are likely to be
kept in a data-processing log.

14. Overnight posting with an entry date of the
following day may raise a question as to whether the
posting of a credit outside normal working hours legally
takes effect immediately or only at the opening of
business on the next banking day. If this is an issue in any
legal system, it will become more acute as banking moves
towards a twenty-four-hour day, not only in respect of
international banking but also in respect of consumer
banking through the full array of customer-activated
terminals.

15. Posting with an interest date one or more days after
the entry date raises a different issue. In many civil law
countries, once the credit is posted the funds transfer is
final and the transferee has an unqualified right to
withdraw the funds. However, he does not earn interest
on the credit until the interest date and, if the funds are
withdrawn before the interest date, he would pay a fee
equivalent to the prevailing rate of interest on loans from

the date of withdrawal to the interest date. Therefore, in
these countries, transferee banks which receive a credit
transfer before the pay date, i.e. the date specified by the
transferor on which the funds are to be freely available to
the transferee, may enter the credit immediately with an
interest date which is the same as the pay date.

16. In common law countries a different result is likely.
Where transfers show a future pay date, it is common
practice to delay entry of the credit to the transferee's
account until the day indicated, although the transaction
may be entered into the transferee bank's computer at an
earlier time for entry to the account on the pay date.
Therefore, if finality is dependent upon entry ofthe credit
to the transferee's account, the funds transfer would not
become final until the pay date and the funds would not
be available until then.

(f) Entry ofcredit subject to reversal

17. In some countries it is an acceptable banking
procedure for banks to enter debits and credits to the
accounts of their customers subject to reversal for a
period of time. Although the procedure is followed in
several countries, its most well-known use in respect of
international funds transfers involves credit transfers
made through CHIPS and similar on-line electronic
clearing-houses in the United States with end-of-the-day
(or next-day) net settlement. Since the CHIPS rules
anticipate the possibility that one or more banks may fail
to settle for their net debit balance, many banks
participating in CHIPS provisionally credit their
customers' accounts with incoming credit transfers as
those transfers are received over the CHIPS system.
However, the credits are subject to reversal if there
should be a failure to settle. The provisional credits and
the credit transfers become irrevocable when settlement
is final. In other types of credit transfers where reversal
may be allowed for a wider range of reasons, a
provisional credit to the transferee's account may
become irreversible when the time has passed during
which the system allows reversal of the credit. Although
irreversibility and finality are not synonymous terms, in
these cases the funds transfer is usually considered to
become final when the credit entry becomes irreversible.

(g) Notice to the transferee

18. In a number of legal systems a credit transfer is
deemed to be final when a notice of the credit is given
to the transferee. This is seen as the moment when the
information that the transferee's account has been
credited passes out of the control of the bank.

19. The rule is based on a practice of sending a notice
of the credit at the end of the day or on the following
day for every credit entered to a customer's account.
However, if customers can inquire by on-line customer
activated terminals as to their account balance and
recent account activity, application of this rule might
lead to the conclusion that the credit was final as soon
as it was posted to the account. In this case, there
would no longer be a need to send a notice of the credit
to the transferee for the purpose of making the funds
transfer final.
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(h) Payment in cash

20. When the transferee bank is to hand over cash to
the transferee at such a place as his domicile or place of
business, as is the practice in many consumer-oriented
credit transfer networks and especially those operated
by postal services, the funds transfer may be final upon
the handing over of the cash. Therefore, it would seem
that the funds transfer would not be final if the
transferee refused to take the cash. The same result may
occur when the transferee bank is to hold the funds for
delivery in cash or equivalent to the transferee upon
identification.

2. Debit transfers

21. Considering that debit transfers become final
when the transferor bank takes the relevant action, the
same general set of possible points of time at which a
funds transfer becomes final exists in respect of debit
transfers as exists in respect of credit transfers. That is,
the funds transfer may become final when the transferor
bank decides to honour the debit transfer instruction,
when the debit to the transferor's account is entered,
when a notice of the debit is given or when, subsequent
to the posting of the debit to the account, the time
allowed for reversal of the debit has passed.

22. There is, however, a major qualification to the
general equivalence between the points of time when a
debit transfer and a credit transfer may become final. A
debit transfer is not final as a result of the crediting of
the transferee's account. On the contrary, if the
transferee's account is credited when the debit transfer
instruction is first processed by the transferee bank, e.g.
when a cheque is deposited, that credit will normally be
provisional subject to reversal if the instruction is
dishonoured. This result occurs even in legal systems
which would hesitate to permit a transferee bank to
reverse a credit to the account of a transferee in a credit
transfer.

B. Relationship between finality of transfer between
customers and finality of transfer between banks

23. A transfer of funds for the account of customers
at different banks is implemented by a transfer of funds
between the banks. Where settlement for a debit
transfer is by means of provisional debits and credits,
the inter-bank funds transfer is final when the funds
transfer between the two customers is final. Where
settlement is by means of a separate funds transfer from
the transferor bank, the finality of that settlement
transfer may be divorced from the finality of the
customer transfer. However, the legal system may
provide that the customer transfer is not final and may
be reversed if the settlement does not become final.

24. The finality of the credit transfer between the
banks, as distinguished from the transfer between the
customers, creates significant theoretical and practical
difficulties. Although the theoretical difficulties are the

same for credit transfers handled between banks in
batches (usually small in value per instruction) and
credit transfers handled between banks individually
(often large in value per instruction), the practical
difficulties exist almost exclusively with transfers handled
individually.

25. Credit transfers handled individually, and especially
large-value international transfers, may require the
involvement of as many as six or seven banks. These
banks may all be in a row, or some of them may be
reimbursing banks. In a credit transfer each segment
takes on most of the characteristics of a separate funds
transfer between the pair of banks involved in that
segment. In ISO/DIS 7982, this segment is referred to
as a "funds transfer transaction". Each funds transfer
transaction requires a separate credit transfer instruction
and a means of settlement. However, the inter-bank
rules governing the finality of the funds transfer
transaction between the banks do not purport to be the
rules governing the funds transfer as a whole of which
the transaction is a segment.

26. The inter-bank rules governing the funds transfer
transaction may be found in a bilateral agreement
between the two banks, but they are often found in
general agreements among banks, or in clearing-house
or other network rules. These rules apply without
regard to whether the sending bank is acting on its own
behalf in making a payment (e.g. making a payment in
connection with a foreign exchange transacti9n for its
own account) or to implement the instruction of a non
bank customer of the sending bank, or of one of its
correspondent banks. Similarly, the rules apply whether
the credit is to be applied by the receiving bank to an
obligation of the sending bank or of an earlier bank in
the chain or whether the credit is to be entered to the
account of a non-bank customer of the receiving bank
or to the account of one of its correspondent banks,
perhaps in turn for credit to the account of one of that
bank's customers. The original source of a credit
transfer, the ultimate transferee and the business
purpose of the transfer affect the content of certain data
fields in the funds transfer instruction; they do not,
however, affect procedures for the funds transfer
transaction, and especially the rules governing its
finality.

27. As noted in paras. 8 and 9, the finality of the
credit transfer between the transferor and transferee
could depend on the finality of the funds transfer
transaction between the banks. However, in many legal
systems the funds transfer would not be final between
the transferor and transferee until the appropriate act
had been taken in respect of the transferee, e.g. sending
a notice of the credit to the transferee. Thus, there
might be a period of time when the funds transfer
transaction was final between the two banks but the
funds transfer was not final between the transferor and
transferee. In other legal systems the funds transfer
transaction between the two banks might not be final
until the funds transfer between the transferor and
transferee was final under the appropriate rule.
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28. When there are three or more banks, the dichotomy
between the funds transfer from transferor to transferee
and the funds transfer transaction between each pair of
banks becomes both clearer and more important. A
three-or-more-bank large-value funds transfer often
passes through an electronic clearing-house which has
clearly defined rules as to the time when the transfer is
final as regards the sending and receiving banks. When
the sending and receiving banks are both intermediary
banks in regard to the customer transfer, that inter
mediary segment of the funds transfer may be final even
though the funds transfer must pass through one or
more additional banks before it arrives at the transferee
bank.

29. The finality of a funds transfer transaction between
intermediary banks could be expected to terminate the
right of the sending bank in that transaction to
withdraw its funds transfer instruction. Therefore, once
that funds transfer transaction had been completed, the
sending bank's subsequent receipt of a notice that the
transferor had withdrawn his funds transfer instruction
would be too late to affect the transaction. For the
same reason, notice of the death of the transferor,
commencement of insolvency proceedings against him
or attachment of his account would also be too late.
This suggests that the receiving bank in the funds
transfer transaction might also have no obligation to
pass to its credit party any such notice it may have
received. If this is the case, the legal effect of these
various notices in respect of the funds transfer as a
whole might also be terminated by the finality of an
intermediate funds transfer transaction. In order to
overcome this result, the transferor bank or sending
bank might be required to send the notice directly to
the transferee bank.

30. The early finality of a funds transfer transaction
has the further effect of protecting the funds transfer
process from the failure of an intermediary bank to
settle for the transaction. This matter is discussed below
in paras. 97 to 99 and in the annex.

C. Changes in technology affecting finality

31. Even before the advent of modern electronic funds
transfer techniques, changes in the technology used to
process paper-based funds transfer instructions had
affected the rules governing the finality of funds
transfers.

1. Individual processing ofpaper-based instructions

32. The traditional rules governing finality were devel
oped in the context of individual processing of paper
based funds transfer instructions. The rules tended to
be based on four factual assumptions which were more
or less common to the majority of banking systems.
These factual assumptions were that:

(a) Account records were kept in tangible and
visible form at the bank or branch at which the account
was maintained. For purposes of the rules governing

finality (as well as the rules governing the period of
time within which the bank was required to act), the
relevant actions took place at that branch.

(b) Each funds transfer instruction was processed
both at the originating bank and at the destination
bank as an individual item and not as part of a batch.

(c) The flow of work caused instructions to be
verified and to be posted in the order they arrived at the
branch and to be processed in a standard way culmi
nating in posting the accounts and sending of notices, if
any. At any given moment it was possible to know what
verifications or decisions had been made with respect to
a given funds transfer instruction, and by referring to
the account record it was always possible to know the
order in which the instructions had been received and
honoured.

(d) The volume of transactions was small enough to
permit taking all the steps necessary to honour or
dishonour the debit and credit transfer instructions on
the day they were received. Clearing-house rules often
required any return items, e.g. dishonoured debit
transfer instructions, to be returned on the same day,
and rules on finality often permitted the reversal of
entries on that same day, but not later. A cut-off time
was sometimes established for instructions received too
late in the day to permit processing on that same day.
In such ca'es instructions received after the cut-off time
could be treated as having been received the next day.

2. Batch-processing

33. The use of batch-processing techniques changes a
number of the factual assumptions on which the
traditional rules on finality were often based:

(a) In order to gain the operational efficiencies
possible in batch-processing large volumes of trans
actions, centralized data processing facilities have been
created. Account records are no longer kept at the
individual branches of a bank. Performance of the
relevant acts leading to honour or dishonour is often
divided between the data processing centre and the
branches.

(b) In order to create homogeneous batches with
the necessary characteristics, instructions may be cole

lected and transported to the data processing facility
periodically, in some cases only at the end of the day.
Funds transfer instructions which are to be executed on
a fixed day may be sent in advance of the entry date to
an automatic clearing-house or transferee bank for
advance processing. There is no longer a fixed relation
ship between the point of time when a specific funds
transfer instruction is received by the bank, when the
crucial decisions are explicitly or implicitly made to
honour it, when the entries in the account records are
made and when the funds transfer becomes effective.
Rules on finality which were based upon that fixed
relationship become difficult to apply in practice.

(c) Batch-processing is designed for the inexpensive
processing of large volumes of transactions rather than
for their expeditious processing. Funds transfers which
are intended to be executed on a particular day may be
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processed in advance by the transferor bank, automatic
clearing-house or transferee bank, sometimes many
days prior to the effective date. A funds transfer
instruction received during the day for current action
may be processed that night. Only on the following day
would the banking officials responsible for the customer
accounts see the print-outs showing the record of
transactions and new account balances. Rules on
completion which anticipate all steps being taken on the
day of receipt may, therefore, be difficult to apply with
batch-processing.

3. On-line data processing

34. The introduction of on-line data processing restores
some aspects of the previous routines whereby instruc
tions were processed individually. When a bank pro
cesses fund transfers on-line, its computer verifies the
authenticity of the instruction and the status of the
affected accounts and concurrently enters debits and
credits, whether provisional or not. As a result of on
line data processing:

(a) The on-line entry of debits and credits to
accounts from multiple branches, as well as from off
premise locations, frees the rules on finality (and of
time-limits) from the previous constraints linked to the
physical location of the account record.

(b) Individual funds transfers are processed within
the bank and the entries are made as individual items
without waiting for the creation of batches with
appropriate characteristics or for the physical transpor
tation of the instructions to the data processing centre.
The account records indicate permanently the order in
which the on-line transactions took place, including the
exact time if that is desired.

35. Where an on-line data processing system provides
for the entry of the debits and credits directly into the
relevant accounts, the factual situation in respect of the
rules on finality would seem to be the same as if the
entries had been made in the traditional fashion on
paper account records, i.e. the determination as to
whether the funds transfer was final for any purpose
would depend on whether under the relevant rule the
funds transfer was final on entry of the debit or credit,
or at a different time.

36. In other cases on-line data processing systems
enter debits and credits into provisional accounts.
These accounts may subsequently be consolidated with
the regular accounts when inter-bank settlement has
been completed or at any other time deemed appropriate
by the bank. In the meantime, the computer can be
programmed to show the provisional account rather
than the regular account in case of enquiry about
account balance or account activity, so that the
existence of provisional accounts may not be readily
apparent even to many employees of the bank. However,
until the debits and credits are consolidated into the
regular accounts, the funds transfer may not be final
under rules which are based on the time of entry.

37. A mixture of on-line and batch-processed entries
makes it difficult to establish priorities between different
funds transfers on the basis of the time of entry of the
debits or credits. It may be further noted that funds
transfer instructions which are processed on-line by the
originating bank may nevertheless be transmitted off
line in batches to another bank or to an automatic
clearing-house. In this case the receiving bank would
probably process the instructions in batch-mode.

4. Customer-activated terminals

38. Off-line customer-activated terminals store the
transaction data on computer memory devices for later
batch-processing. In most cases the normal rules on
finality applicable to batch-processed funds transfer
instructions would be appropriate. However, the
dispensing of cash from a cash dispenser, whether on
line or off-line, would probably be considered to be
final at the moment the cash was withdrawn. In this
case the debit to the account of the customer would
constitute only an implementing act of record-keeping.
This would be in accord with the rules governing time
of finality of cheques or credit transfer instructions
which are honoured in cash.

39. Although on-line point-of-sale systems permit the
immediate entry of the credit to the merchant's (trans
feree's) account and· debit to the purchaser's (trans
feror's) account, some point-of-sale systems which
permit the on-line verification of the authenticity of the
funds transfer instruction and the transferor's account
balance delay debiting the transferor's account for one
or more days to allow the transferor the same delay in
debit which would previously have occurred if he had
given the merchant a cheque. The credit to the
merchant may also be delayed for a period of time,
which may be the same as for the debit to the
transferor. Thus, in most legal systems application of
the usual rules would lead to the conclusion that the
funds transfer was not final until the relevant entry
date.

40. If only the debit was delayed, under certain rules
on finality the funds transfer would be considered to be
final if it was a credit transfer but not if it was a debit
transfer. The opposite result would occur if only the
credit was delayed. Determination as to whether the
funds transfer was a debit transfer or a credit transfer
might in turn depend on whether the funds transfer
instruction from the point-of-sale terminal passed first
through the purchaser's bank (credit transfer) or
through the merchant's bank (debit transfer). However,
if the funds transfer instruction went to a switch which
simultaneously routed the credit to the merchant's bank
and the debit to the purchaser's bank, the funds
transfer could no longer be classified as either a debit
transfer or a credit transfer, and this analytical basis for
determining finality would not be available.
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5. Guarantee ofhOnour by transferor bank

41. Credit card plans, guaranteed cheque plans such
as Eurocheque and electronic point-of-sale systems with
delayed debit normally provide that, if the required
procedures have been followed, the transferee (merchant)
will be credited for the amount of the debit transfer
instruction even though the instruction may turn out to
be fraudulent. These procedures include a requirement
that the transferor properly identify himself and may
include a requirement that the transferee (merchant)
receive an authorization from the transferor bank (er
from the relevant network) before proceeding with the
transaction.

42. Guarantee of honour creates a legal hybrid in the
law of funds transfers. A direct result of the guarantee
is that the transferor bank is irrevocably obligated
under the contractual arrangements to the transferee
and to the transferee bank to honour the debit transfer
instruction when it is presented. A necessary additional
element in the contractual arrangements is that the
transferor relinquishes any right he would otherwise
have under the applicable law of funds transfers to
withdraw the debit transfer instruction. Where consumer
legislation protects the right of the transferor to
withdraw the debit transfer instruction for some period
of time, thereby for that period of time precluding the
transferor bank from irrevocably debiting his account
in respect of that instruction, the transferor bank's
guarantee to the transferee and transferee bank must
necessarily be similarly limited.

43. However, where the transferor bank's guarantee is
complete and irrevocable, the legal situation could be
considered to be the equivalent of that following
acceptance of a bill of exchange (or certification of a
cheque, in those countries where certification is per
mitted). Furthermore, the legal situation would be
similar to that found in many legal systems where a
funds transfer is final at the time when the transferor
bank has irrevocably committed itself to settling with
the transferee bank by, for example, issuing to the
transferee bank its own irrevocable funds transfer
instruction such as a banker's cheque or banker's
payment. If this comparison is made, other consequences
associated with finality may be thoughtto occur arising
out of a guarantee of honour, such as that the amount
in the transferor's account subject to attachment would
be reduced by the amount of the guaranteed transfer,
even though the account had not yet been debited.

6. Microcircuit cards

44. Since microcircuit cards are not yet in general use
for funds transfers, the effect of this new technology on
finality rules must be purely speculative. However, it
would seem that if the cards are used merely to give a
more secure means of identifying the transferer than is
currently available, the law governing funds transfers,
including the finality rules, will not be directly affected.
This would be true whether the funds transfer was on
line or off-line. Similarly, if an off-line system is used

and the card is programmed to authorize a given
amount of purchases (undoubtedly with a guarantee of
honour by the transferor bank) but the debit to the
account of the transferor, and the credit to the account
of the transferee, are entered only.\'after the purchase
has been made, the finality rules would seem to be
those otherwise applicable where there is guarantee of
honour.

45. A third funds transfer procedure using microcircuit
cards raises more difficult questions in regard to the
appropriate finality rules. Under this procedure the
card is charged with a certain value by the transferor
bank. The transferor may remit cash to the transferor
bank, but usually his account is debited for that
amount at the time when the card is charged. As the
card is used to purchase goods or services, the amount
of value available on the card is reduced by the
merchants' point-of-sale terminals. The transferee
(merchant) is credited by the transferee bank either on
line or, more likely, off-line for the amount of the
purchase. Under this procedure, therefore, the entire
funds transfer consists of two stages, the charging of the
card with value and the use of the value in the card to
purchase goods and services. These two stages may be
viewed as two separate transactions or as one transaction
taking place at two different times. Under either view
the credit to the transferee's account would become
final at the same time, i.e. only at the time of er after
the purchase of the goods or services. However, the
debit to the transferor's account could be considered
final either at the time when the card was charged with
value and the account was debited or at the time when
the card was used to purchase the goods or services.

46. On the one hand the debit to the transferer's
account could be considered to become final without
regard to his use of the card if the charging of the card
by the transferor bank and the related debiting of the
transferor's account were considered to be the equi
valent of a withdrawal of cash by the transferor or of a
sale to him of traveler's cheques or non-monetary
tokens for use in public transportation or public
telephones. Although the transferor retains the same
amount of monetary value, it is in a different form.

47. On the other hand the card could be considered to
constitute an account of the transferor with the
transferor bank in a special form. If this view of the
transaction is taken, the card could be considered to
constitute either a separate account or a special form of
the original account. If the card constitutes a separate
account, the debit to the original account would
become final upon the charging of the card. The debit
to the account contained in the card arising out of the
purchase of goods or services would probably become
final at the time of purchase when the value remaining
in the card available for use by the transferor was
reduced by the point-of-sale terminal. If theeard
constitutes a special form of the original account, the
debit to the original account would become final at the
time of purchase. In either case the unused value in the
card would constitute a claim of the customer against
the bank. It would seem that the bank could exercise
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set-off for its claims against that value. Furthermore,
that value would seem to be included in any attachment
of the customer's claims against the bank and the bank
would, therefore, be obligated to take steps to prevent
further use of the card.

7. Computer-to-computer telecommunication of funds
transfer instructions

48. The fact that funds transfer instructions are
transmitted between banks by computer-to-computer
telecommunication does not by itself affect the appro
priateness of rules on finality. However, the increasing
availability and decreasing cost of computer-to-computer
telecommunication has been one of the causes of the
large increase in the volume of funds being transferred,
especially by the large-value networks. Customer use of
cash management services, for example, creates funds
transfers that would not have occurred at an earlier
time. As a result, there is increased risk to the banking
system and to the entire economy arising out of the
large number of funds transfers which are not yet final.
Some measures being considered to face this problem
are discussed in paras. 97 to 99 and in the annex to this
chapter.

D. Consequences associated with finality

I. General rules giving priority to funds transfer

49. Several general rules give the transferee rights to
the credit arising out of the funds transfer prior to the
transfer becoming final. The most inclusive of those
general rules is the French rule that the issuance of a
cheque transfers the provision to the holder of a cheque
(i.e. the transferee). As a consequence of this rule, the
transferee normally prevails over a third party claimant
whose claim against the transferor's account arose after
issue of the cheque. However, even though the transferee
prevails over third party claimants, the funds transfer
itself is not final until the cheque has been honoured.

50. A general rule of more limited application is that
the transferor bank or an intermediary bank must be
allowed to complete the funds transfer if it has
irrevocably committed itself to honour the transferor's
instruction. This may occur, for example, by the bank
accepting a bill of exchange (or certifying a cheque if
permitted by the relevant law). It may also occur when
a transferor bank settles for a funds transfer by issuing
its own irrevocable promise to pay, such as a banker's
cheque or banker's payment. The policy that lies behind
this rule is that the bank which is committed to honour
the funds transfer instruction or to settle for it should
be able to reimburse itself from the transferor's account
in spite of the intervening creation of third party rights
in the account. This policy would also seem to be
applicable to funds transfers made through a clearing
house if the sending bank guarantees settlement to the
receiving bank and to guarantee-of-honour plans for
debit transfer instructions, as discussed in paras. 41 to 43.

2. Specific conflicts in priority

(a) Effect onfunds transfer oflegal rights ofthirdpersons

51. The legal rules governing the effect on the
transferor's account of his death, the commencement of
insolvency proceedings against him or attachment of the
account are largely or completely found outside the law
governing funds transfers. These legal rules create rights
in third persons which may compete with the rights
claimed by the transferee. As a result, it is often difficult to
reconcile the law governing the third party right and the
law governing the funds transfer itself.

52. The conflict in priority between the third party right
and rights arising out of the funds transfer can arise in
several ways. The most direct source of conflict is between
the third party claimant and the transferee who claims
that the funds transfer was final before the third party
right arose. If the transferee has already used the credit,
the claim of the transferee may be asserted by the
transferee bank. In many cases, the immediate conflict is
between the third party claimant and the transferor bank,
which claims that the third party's rights in the
transferor's account arose after the credit had already
been transferred from that account. This is of particular
importance to a transferor bank which has little like
lihood of recovering the credit from the transferee.

(i) Death of the transferor

53. In some legal systems the death of the transferor
may terminate all authority to act on his behalf or
under his instructions at the moment the death occurs.
Although this rule is often explained as an automatic
termination of the agency relationship between the
transferor and the bank or banks implementing the
funds transfer, it would also seem to be applicable in
those legal systems where the bank or banks carrying
out the funds transfer on the transferor's instructions
are not considered to be his agent. However, in many
legal systems the bank's authority is terminated only by
notice to it of the death. Furthermore, since the
transferor is solvent at the time of death in the vast
majority of cases and the funds transfer is usually for
the purpose of discharging an obligation which would
need to be discharged even after his death, some legal
systems permit the transferor bank to continue to
honour the transferor's funds transfer instructions for a
period of time even after notice of his death unless
ordered to stop doing so by an heir or, in some other
countries, any person claiming an interest in the
account.

(ii) Commencement of insolvency proceedings against
transferor

54. The commencement of insolvency proceedings
against the transferor creates a more complex legal
situation than does his death because of the wide
variety of rules governing insolvency in different coun
tries. This causes particularly difficult legal problems
for a transferee who is resident in a country foreign to
the place where the insolvency proceedings against the
transferor are taking place. However, one element in
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common with the legal situation caused by the death of
the transferor is that the commencement of insolvency
proceedings normally terminates the transferor bank's
authority to honour any funds transfer instructions
which have not already become final. Because of the
strong policy to preserve the insolvent's remaining
assets for distribution to creditors in accordance with
the statutory priorities, in some countries the transferor
bank's authority to honour funds transfer instructions
terminates when the insolvency proceedings are begun,
even though the bank may have no notice of those
proceedings.

(iii) Legal incapacity of transferor

55. A transferor may not yet have legal capacity to
issue funds transfer instructions or may lose legal
capacity because of the conviction of certain crimes,
declaration of mental incompetence, declaration of
receivership or for similar reasons. Where the legal
incapacity arises out of minority, declaration of mental
incompetence or the like, the desire to protect the
incapable person from his own acts may require the
reversal of funds transfers which otherwise appear to be
final. Where the transferor is legally incapable because
of conviction of a crime, it would seem incongruous not
to allow the transferee to benefit from a funds transfer
in process.

(iv) Attachment of the transferor's account

56. Attachment of the transferor's account normally
takes effect upon notice to the transferor bank. Except
in the case of the issue of a cheque in France by which
the provision is transferred to the holder of the cheque,
the attachment would normally take priority over a
debit transfer which had not become final before the
legal process took effect. However, where the debit to
the transferor's account is first entered provisionally,
attachment of the account during the period of reversi
bility may be too late even though the funds transfer
may not yet be considered final.

57. In the case of a credit transfer, In some legal
systems the legal process would be too late if the
transferor's account had already been debited. However,
in other legal systems, since the credit transfer would
not be final upon the mere entry of the debit to the
transferor's account, the credit might be considered still
to be subject to the legal process. In such a case, the
transferor bank would have to use reasonable efforts to
stop the completion of the credit transfer by notifying
the transferee bank of the legal process.

58. Difficult questions may be raised as to the
transferor bank's obligation for a credit transfer made
through an intermediary bank. Since the transferor
bank knows the name of the transferee bank and all the
details of the transfer, it could send the notice directly
to the transferee bank. However, since there is no direct
relationship beween the transferor bank and the trans
feree bank when intermediary banks have been used, it
may not be clear what obligation the transferee bank
would have to act upon the notice given by the
transferor bank. These problems would be particularly

difficult in the case of an international funds transfer
where the transferor bank and transferee bank may be
subject to different rules on finality and where inter
mediate portions of the funds transfer may have
become final under the rules governing funds transfer
transactions between the intermediary banks.

59. As a result it could be expected that the transferor
bank might have to make reasonable efforts to stop the
completion of the funds transfer or, if no such efforts
were made, to show that they would have failed.

(v) Withdrawal offunds transfer instruction by trans-
feror

60. In accordance with general legal principles, a
person may withdraw (or revoke) instructions or
authority to act which he has given to another until
such time as the instructions or authority have been
acted upon. Under these principles, in some countries
the transferor may withdraw from the transferor bank
the authority to honour a funds transfer instruction up
to the moment the transfer is final. However, the
authority or instructions may be irrevocable if they
have been expressly stated to be so. Where the agency is
for the benefit of a third person or of the agent himself,
the right of the principal to withdraw the authority to
act may be limited so as to protect the agent or third
person. Therefore, since a standing authorization to
debit may be for the benefit of the transferee, the
transferor might need the agreement of the transferee to
withdraw the authorization or the transferee may need
to be given adequate notice so as to be sure he can
receive the money due to him. When the bank itself is
the beneficiary, the authority to debit may be irre
vocable without the agreement of the bank.

61. The withdrawal of a funds transfer instruction by
the transferor creates many of the same problems for
the transferor bank as does the withdrawal of authority
to honour the funds transfer instruction by reason of
the appearance of third party rights. In both cases the
transferor bank must notify its own personnel of the
withdrawal of authority and, in the case of a credit
transfer, it may be required to attempt to notify the
transferee bank not to credit the transferee's account.

(b) Notices given to a bank

62. Rules which terminate the bank's authority to act
upon notice to the bank may also indicate the form of
the notice and the information which must be contained
in it, the person to receive the notice for the bank and
whether the notice has an immediate effect upon the
bank's authority to act or whether the bank has time to
communicate the notice internally.

63. In some legal systems an oral notice of death, of
the commencement of insolvency proceedings or of the
withdrawal of a funds transfer instruction may be
sufficient to require the bank to stop any funds
transfers in progress. The oral notice may be valid for a
limited period of time and be subject to confirmation
by a later written notice. In most legal systems a written
notice of withdrawal of a funds transfer instruction may
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be informal and may be communicated by telecom
munications. Attachment of an account would always
be in a formal legal writing.

64. A notice given to a transferor bank that all funds
transfers by a particular transferor are to be stopped
need only indicate accurately the account or accounts
affected by the notice. In the case of a credit transfer
where the transferor bank may be required to notify
other banks of the death, commencement of insolvency
proceedings or attachment, the transferor bank itself
would have all of the relevant information.

65. A notice by a transferor withdrawing only one or
more specific funds transfer instructions must be more
precise since it must describe the affected funds transfer
instruction or instructions with reasonable precision as
well as identify the account. This requirement can cause
serious difficulties where large numbers of instructions
are issued against the account or where the account
records are kept on computers. A notice containing a
typographical or other error might, nevertheless, be
sufficient to alert a bank clerk working with account
records in visible form. However, because of the
similarity of data on many funds transfer instructions,
if the notice of withdrawal as entered into the computer
does not accord exactly with the funds transfer instruc
tion on all material particulars, the computer may be
unable to locate the instruction in question except by
initially rejecting all funds transfer instructions which
are similar to the one being withdrawn and subjecting
them to individual review by bank staff. Such a
procedure may be excessively expensive.

66. Any of the notices to a bank under discussion may
have legal effect only as of the time when it is given to
the bank. Where the bank has multiple branches, the
notice may need to be given to the branch where the
account is maintained. Unless the appropriate person to
receive the notice is actually the person required to
implement it, the bank will need a reasonable period of
time to communicate the notice within the bank before it
can have any practical effect, whether or not the notice
may be legally effective prior to that time. Furthermore,
if implementation of the notice requires its com
munication to other banks, an additional period of time
may be required for this purpose. This need for time to
communicate the notice within the bank or to another
bank may be recognized by the law in determining the
time at which the notice has legal effect.

67. The time to be allowed for the bank to com
municate the notice before the notice becomes legally
effective can be phrased only in general terms, such as
the amount of time which any bank would reasonably
need to communicate the notice, or as the amount of
time which a bank would reasonably need in the light
of its own existing internal communication system. The
general installation by banks of on-line access to their
customer account records would reduce the period of
time allowed for all banks to communicate notices.

68. One effect of off-line batch-processing of funds
transfer instructions is to decrease the likelihood that a

bank (or automatic clearing-house) will be able to
withdraw a specific funds transfer instruction from the
processing after receipt of a notice to do so. Since most
off-line batch-processing systems do not permit the
economical search for an individual instruction, auto
matic clearing-houses often do not permit the withdrawal
of an instruction once the computer memory devices
have been delivered or communicated to them, though
some permit withdrawal for a period of time before
processing begins. Similarly, the rules governing sub
mission of debit transfer instructions pursuant to
standing authorizations to debit often do not permit
withdrawal of the authorization for a specific period of
time prior to the scheduled submission of the debit
transfer instruction. However, where the batched funds
transfer instructions are contained on optical disks, the
previous difficulties in searching for individual funds
transfer instructions no longer exist. As a result, it has
become technically feasible to allow withdrawal of the
instruction for a longer period of time. This new
technical possibility may be recognized in the rules
governing the time until which a funds transfer instruc
tion may be withdrawn by the transferor or transferor
bank.

3. Reversal of erroneous funds transfers

69. After a bank has debited the transferor's account
or credited the transferee's account, it may subse
quently learn that it has made an error in carrying out
the funds transfer, or that another bank or other
participant in the funds transfer has made such an
error. The question arises whether the bank may rectify
the error or whether it is precluded from doing so
because of the finality of the funds transfer.

70. Legal rules which delay the point of time at which
the funds transfer becomes final give banks additional
time to discover the problem and to dishonour the
instruction before the transfer is final. As has been
noted above, 'one means of delaying finality is to permit
banks to enter debits and credits provisionally until the
bank has verified the authenticity of the funds transfer
instruction, the accuracy of the data processing and the
assurance that the bank will receive value from its debit
party. Once the funds transfer is final, the reversal of
the debits or credits entered by the banks is subject to
varying degrees of restriction.

(a) Reversal ofdebit on demand of transferor

71. A transferor bank which has received a notice that
there has been fraud committed in the issue of funds
transfer instructions is normally responsible for the loss
caused by its subsequent honour of them. However, the
transferor bank is not required to reverse the debits to
the transferor's account in respect of those funds
transfers which have already become final. In such
cases, the bank is protected to a greater or lesser extent
by principles of law of general application, placing the
liability for the loss as between the transferor and the
bank in whole or in part on the transferor. For
example, if a dishonest employee of the transferor has
caused a series of fraudulent funds transfer instructions
to be issued, the transferor may have the right to
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instruct the bank not to honour those instructions
which have not yet been honoured but not have the
right to require the bank to reverse the debits to his
account in regard to those instructions which have been
honoured.

72. A special problem arises when the transferor
notifies the transferor bank in an appropriate manner
and at an appropriate time that he is withdrawing the
funds transfer instruction but the transferor bank
subsequently honours it by mistake. A variation of this
problem arises when the transferor bank has already
sent a credit transfer instruction to the next bank in the
chain prior to withdrawal of the instruction by the
transferor and the bank does not take the necessary
steps to prevent the transferee bank from honouring it.
Even though the transferor may be acting properly
within the legal rules, it may be thought that his issue of
a funds transfer instruction and his subsequent with
drawal of it create a situation in which the transferor
bank is subjected to a higher than ordinary risk of
making an error. Furthermore, if the transferor owed to
the transferee the amount transferred, in many legal
systems completion of the funds transfer would be
considered to discharge that obligation, even if the legal
rules permitted the transferor to withdraw his instruction
before it was honoured.

73. One approach to this situation emphasizes that
banks must follow the proper instructions of their
customers. Therefore, when a funds transfer instruction
has been withdrawn in due time and in the proper
manner, the transferor bank should be required to
reverse any debit entered to the transferor's account. In
addition, since no value has been transferred from the
transferor's account, any credit already entered to the
transferee's account should also be reversed. Otherwise,
the transferor would have the benefit of discharging his
obligation to the transferee without being charged for
it. Reversing both the debit to the transferor's account
and the credit to the transferee's account restores all
parties to the situation they would have been in if the
transferor bank had acted upon the transferor's with
drawal of the funds transfer instruction. However, if the
funds transfer was for the purpose of discharging a
valid obligation owed by the transferor to the transferee,
the obligation would remain and would need. to be
discharged by a subsequent funds transfer. Therefore, a
second approach is that, although the transferor bank
would in principle be required to reverse the debit to
the transferor's account, if the bank showed that the
transferee was authorized as against the transferor to
retain the funds, it could maintain the debit to the
transferor's account.

(b) Recovery of credit in a debit transfer on demand
of transferor bank

74. Except for the relatively few debit transfer instruc
tions which are sent to the transferor bank for
collection only, a transferor bank normally gives
provisional credit to a presenting bank for all debit
transfer instructions presented. This provisional credit
does not signify finality of the funds transfer. There-

fore, the provisional credit may be reversed if the debit
transfer instruction is dishonoured in the proper manner
and within the allowable period of time.

75. Furthermore, in the vast majority of cases in
which the transferor bank could have dishonoured a
paper-based debit transfer instruction, it has the right
to recover the credit from the presenting bank (and
therefore from the transferee) even though the funds
transfer has become final. The major exception is that
in most countries the transferor bank may not recover a
credit which has become final on the grounds that the
balance in the transferor's account was insufficient
when the debit to that account was entered. Moreover,
in common law countries, as well as in some civil law
countries, the transferor bank may not reverse the
credit given to certain good-faith parties in honour of a
cheque or bill of exchange bearing a forgery of its
customer's signature as drawer. In these countries the
truncation of cheques with electronic presentation
raises the question whether the transferor bank will be
bound by this general rule or whether the law should be
changed to relieve the transferor bank of that respon
sibility.

76. This latter problem is raised in a somewhat
different way in connection with debit transfers made
pursuant to a standing authorization to debit. If the
authorization is lodged with the transferee bank or with
the transferee, both of which are common in some
countries, the transferor bank has no way to know
whether the debit transfer instruction is properly
authorized unless the transferor complains about the
debit to his account when he receives a statement of
account activity covering the period in question. There
fore, it is common in such schemes for the transferee
bank to guarantee to the transferor bank that the debit
transfer instruction is properly authorized and that it
will reimburse the transferor bank for any challenged
transfers. In turn, the transferee is required to guarantee
reimbursement to the transferee bank.

(c) Recovery of credit in a credit transfer

77. In many legal systems, once the funds transfer is
final, the transferee bank may not reverse the credit to
the transferee's account on the grounds it has failed to
receive settlement. If, at the time the transferee bank
makes the credit available to the transferee, there is any
doubt whether settlement will occur, the credit may be
entered provisionally, or other means may be taken to
prevent the funds transfer from becoming final.

78. In several countries in which credit transfers have
not been the normal means of inter-bank funds
transfers, doubts have been expressed whether appro
priate legal theories exist to enable the transferee bank
to recover from the transferee a credit entered in error.
Credits entered in error occur, for example, by the
transferee bank crediting an amount greater than the
correct amount, crediting the same transfer twice or
crediting the wrong account. Nevertheless, in most legal
systems it is clear that, in general, the credits established
in error can be recovered by the transferee bank. In
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some legal systems a bank has the right to correct credit
entries it has made in error by debiting the transferee's
account even though the credit has become final but
may correct errors made by a transferor or a sending
bank only with the express permission of the transferee.

(d) Right ofbank to recover credit by reversing entry

79. In some countries a bank has the right to
reimburse itself for a credit entered in error by reversing
the credit without the express permission of the
transferee. This right may exist for a limited number of
days after the funds transfer is final or until the
transferee has been notified of the credit. Exceptionally,
the bank's unilateral right to correct errors may be
unlimited in point of time. However, in many legal
systems, the transferee bank may be allowed to correct
the error by reversing the credit only with the express
permission of the transferee. If the transferee does not
give its permission, the transferee bank might obtain
reimbursement only by taking legal action.

80. The right of a transferor bank or intermediary
bank to correct an error by reversing a credit is
essentially the same as that of the transferee bank.
However, such a bank may be precluded from reversing
the credit to the receiving bank without its permission
unless either the receiving bank has not as yet credited
its credit party or it can secure reimbursement from the
credit party. In some cases, rules of finality governing
the funds transfer transaction between two intermediary
banks may preclude reimbursement by reversal of the
credit even though the funds transfer between transferor
and transferee is not yet final.

4. Availability offunds

81. Although there may be no direct legal connection
between the finality of a funds transfer and the
availability of the funds to the transferee, the finality of
the transfer as to the transferee is usually one of the
factors determining the time when the funds are made
available. It is also important to distinguish between the
time when the funds are available to the transferee bank
and the time when they are available to the transferee.
The time when funds are available to the transferee
should also be distinguished from the time when those
funds begin to accrue interest. In some banking systems
the two points of time coincide, but in many other
banking systems funds may be available for use for one
or more days before they begin to earn interest in the
account. In other banking systems funds may begin to
earn interest in the account before they are available to
the customer for use.

82. Any rules on availability could be expected to
provide the transferee bank sufficient time to process
the funds transfer instructions. Therefore, even a
deposit of cash in an account may not give rise to a
right to draw on the resulting credit until the following
day if the deposit voucher would not be posted until
after the close of business. The use of on-line terminals
for many funds transfer activities, including the receipt

of deposits, may remove this basis for delay in
availability in some banks. However, a deposit of cash
in an automatic teller machine, even if recorded on-line
by the depositor, would normally not be available
immediately because of the bank's need to have its
personnel count and verify the deposit.

83. The time when funds are made available to a
transferee is usually determined by the practice of the
transferee bank and is seldom governed either by the
contract between the transferee and his bank or by
provisions of law. However, in some cases, and
particularly in regard to those accounts from or to
which large-value transfers are made or which are part
of a cash management programme, individual contracts
may be negotiated covering, among other matters, the
time when funds will be made available to the customer.
The maximum periods of time before which the funds
must be made available in certain types of funds
transfers have been established by law in a few States.

84. Although the availability of funds to the transferee
is of primary interest to the transferee, it may also be of
interest to the transferor who, for a variety of reasons,
may need to be sure that the funds are at the free
disposal of the transferee by a particular time. The
transferor has little control over the time at which the
funds will be available to the transferee in a debit
transfer, since it is the transferee who initiates the funds
transfer process with his bank. The transferor has more
control in a credit transfer since he chooses the date on
which the funds transfer begins and since he may be
able to specify a "pay date".

85. The legal significance of the pay date in a credit
transfer is unclear. As noted in the discussion on the
period of time within which a bank must act on the
funds transfer instruction, if the definition in ISO/
DIS17982 that the pay date is the "date on which the
funds are to be available to the beneficiary [transferee]
for withdrawal in cash" is part of the contract
governing the funds transfer, it would seem to create a
legal obligation to the transferor, and perhaps to the
transferee, on the part of the transferor bank. The
definition would more clearly create an obligation
between the transferor bank and tqe next bank in the
chain, and between each subsequent pair of banks
through to the transferee bank. However, it may be
unclear in many legal systems whether the transferee
bank could be legally bound by the pay date either to
the transferor, with whom the bank may be considered
to have no legal relationship, or to the transferee. It
may be thought that the transferee bank's obligation to
the transferee as to when funds should be made
available arises out of the relationship between them
and not out of the instructions originally emanating
from the transferor. In any case, it would seem that the
transferee bank should not be obligated by the specifi
cation of a pay date if it has not received both the funds
transfer instruction and settlement satisfactory to it in
sufficient time, unless it has undertaken a more
stringent obligation in some appropriate form.
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86. Once the transferee bank in a credit transfer has
received both the credit transfer instruction and settle
ment, the funds should normally be available to the
transferee promptly since the transferee bank runs no
further credit risk. However, if the credit transfer
instruction and settlement arrive before the pay date, it
is a common practice in common law countries for the
transferee bank to delay entry of the credit and
availability of the funds until the pay date.

87. Rules on availability of funds in debit transfers
must differentiate between debit transfer instructions,
such as many bills of exchange, for which the transferee
bank will give credit only after it has received notifi
cation of honour and the funds have been remitted to
it, and debit transfer instructions for which provisional
settlement is given between the banks and notification
is given only in case of dishonour. Transferees of the
first type of debit transfer instruction know that the
funds will not be available before their bank receives
notice of honour and the remittance of funds. In the
second type of debit transfer instruction, which repre
sents the vast bulk of all paper-based and electronic
debit transfers, appropriate rules on availability are
more difficult to formulate. The instructions are handled
in bulk throughout the funds transfer process. The
applicable rules, which should take into account such
matters as the period of time before the banks receive
settlement, the period of time before the debit transfer
instructions should normally be honoured and the
period of time before information that there has been
dishonour should normally be received by the transferee
bank, can be based only on averages for the type of
instruction in question and the experience of those
using the system.

88. In most banking systems settlement for debit
transfer instructions of this second type is made by
provisional debits and credits through appropriate
inter-bank accounts. The settlement may be immediate
or it may be delayed for a specified period of time but
the date when it is available to the bank is always
predictable for each batch of debit transfer instructions
of a similar type.

89. For paper-based debit transfers, the least pre
dictable element is the period of time before information
that there has been dishonour is received by the transferee
bank. In some countries a transferor bank may have an
indefinite period of time after receipt of a debit transfer
instruction in which to dishonour it. Where the
instruction itself must be returned through the same
clearing channels through which it was presented, in
some countries the period of time for it to be returned
to the transferee bank can be several times the period of
time necessary for it to be presented. Since delaying
availability of the funds because of the possibility that
the instruction may be dishonoured may delay avail
ability for an excessive period for the vast majority of
instructions that are honoured, actions to reduce this
period of time may be desirable. Guarantee of honour
by the transferor bank eliminates the possibility of
dishonour. Cheque truncation with electronic present
ment would serve to reduce the period of time for

presentment in many countries. The period of time after
presentment during which a transferor bank could
dishonour an instruction for insufficient funds could be
strictly limited. A notice of dishonour could be sent by
mail or by telecommunications directly to the transferee
(depositary) bank, even if it was necessary to return the
debit transfer instruction itself through the clearing
channel.

90. Electronic debit transfers present somewhat dif
ferent problems for estimating the period of time before
information that there has been dishonour will be
received by the transferee bank. In general, as indicated
in paragraph 88, electronic presentment of debit transfer
instructions would serve to reduce the time for present
ment. Furthermore, the system can be designed in such
a manner as to facilitate the prompt return of dis
honoured instructions. However, when an electronic
debit transfer arises out of cheque truncation or
pursuant to a standing authorization to debit where the
authorization is lodged with the transferee or with the
transferee bank, the transferor bank has no means to
verify the authenticity of the debit transfer instruction.
Therefore, until the transferor has received the relevant
statement of account activity and the period of time for
objection to unauthorized debits has passed, the possi
bility exists that the transferor will claim that the
instruction was not authorized or that no authorization
to honour the instruction existed. In some countries
where only the passage of the statute of limitations or
period of prescription cuts off the transferor's rights to
object that a debit to his account was not authorized,
the period of uncertainty may last for a period of years.
For this reason it is advisable wherever possible for the
authorization to debit to be lodged with the transferor
bank.

91. Where the transferee is well-known to the trans
feree bank and there is little doubt that the transferee
will be able to reimburse the transferee bank for any
dishonoured debit transfer instructions, the bank incurs
no substantial risk in making the funds available at an
early date. Therefore, there is usually less delay in
availability in respect of debit transfers made pursuant
to a standing authorization to debit, where transferees
are typically large and financially secure organizations,
than there is in respect of other forms of debit transfer.

5. Discharge of the underlying obligation

92. Ultimately an underlying obligation is discharged
by means of a funds transfer only if the transferee
creditor receives irrevocable credit in his account.
However, the time when the obligation is discharged
depends on the terms of the contract or other source of
the obligation, the law governing the obligation and the
funds transfer procedure followed.

93. In a relatively few, but usually important, con
tracts, the transferor is obligated to make the funds
freely available to the transferee by a designated date.
In some countries it has been the practice to treat
primary obligations of a bank, such as a banker's



166 Yearbook of the United Nations Commission on International Trade Law, 1985, Volume XVI

cheque or banker's payment, as satisfying such an
obligation, but it is becoming the general practice to use
a credit transfer with a specified pay date or even a
specified time of day.

94. If the time when the funds must be freely available
is not specified in the contract, an obligation discharged
by credit transfer is normally discharged when the
credit transfer becomes final as to the transferee.
Therefore, recent changes in credit transfer procedures
due to the increased use of electronic techniques could
be expected to affect both the rules on discharge and
the rules on finality. Indeed, it appears that in some
recent cases the rules on finality of the funds transfer
have been influenced by problems which have first
arisen in connection with discharge of the obligation.

95. Since the obligation is usually discharged when the
credit transfer becomes final, as between the transferor
and the transferee it is the transferor who runs the risk
of delays or errors in the funds transfer process. In
some countries, the courts have relieved transferors
from the most serious consequences of such delays by
holding that insurance contracts or the like could not
be terminated for late payment when the transferor had
taken the appropriate actions to transfer the funds and
had done so in due time. When the only consequence to
the transferor arising of a late payment due to delays in
the funds transfer process is loss of interest, the loss is
often recoverable from the bank responsible. However,
when the consequence is termination of the contract,
banks have often been held not to be liable for the
resulting damages.

96. Where the underlying obligation is to be discharged
by a debit transfer, the transferee may not treat the
obligation as being in default if he has the means to
start the debit transfer process. Therefore, the issue as
to when the underlying obligation was discharged
seldom arises in the case of debit transfers where the
transferee issues the debit transfer instruction, such as
in the case of bills of exchange drawn by the transferee
on the transferor or on the transferor bank or debit
transfers made pursuant to a standing authorization to
debit. Similarly, in the case of a cheque, the transferee
may not treat the obligation as being in default once he
receives possession of the cheque. In some countries
there is a question whether the transferor may be liable
to the transferee for interest as a result of remitting a
cheque at such time that the transferee does not receive
credit until after the date payment was due. However,
in all cases of debit transfer it i8 the transferee who
bears the risk as against the transferor of delays or
errors in the funds transfer process. Although the debit
transfer instruction must be honoured when presented
for the underlying obligation to be irrevocably dis
charged, the time when it is honoured is of no practical
significance in respect of the underlying obligation.

E. Rules on finality and system risk

97. System risk is the danger that the banking system
as a whole will be severely damaged by the failure of

one or more banks to settle for the transfers they have
made. A failure to settle is almost always a consequence
of problems external to the funds transfer process.
However, the recent development of on-line high-value
net settlement electronic clearing-houses, through which
participating banks often send in one-day funds transfer
instructions for more than their entire capital and
surplus, increases the risk that a bank will end the day
with a debit balance for which it cannot settle.
Futhermore, the larger the debit balance for which a
bank fails to settle, the greater the impact on the other
banks in the clearing-house, on the banking system and
on the economy in general.

98. The extent to which a banking system can absorb
a bank's failure to settle depends not only on the size of
the debit balance for which it fails to settle, but also on
the allocation of the loss between the other participants
in the funds transfer system, including the non-bank
customers of the banks involved. Among the rules
allocating loss to the participants in the funds transfer
system are the rules governing finality. In turn, the rules
governing finality of large-value funds transfers have an
important effect on the financial markets and large
commercial transactions for which these transfers are
made.

99. The public discussion of the issue has been
concentrated in the United States, where there are
several on-line large-value systems in operation. The
fact that these systems have different finality rules leads
to different possibilities and techniques for limiting
system risk. The issue has also been addressed in the
United Kingdom, where the nature of the banking
system has led to yet other solutions to the problem.
Because the discussion must of necessity treat the issue
separately for each country, it has been placed in the
annex to this chapter.

ANNEX

National experience in reducing system risk

A. The nature of the problem

I. In general

1. High-value electronic funds transfers, which are at present
usually credit transfers, are likely to create risk for several
reasons. The most obvious is that the value of the individual
transfers, the total value of transfers made in a day and, most
importantly, the size of the net debit or credit balance of an
individual bank with any other bank or with the banking
system as a whole during or at the end of the day are greatly
increased. A second important reason is that, since transferors
are more interested in having their large-value funds transfers
completed quiCkly, large-value transfers are generally made as
same-day transfers. As a result, the time allowable before
settlement has been shortened and banks have less time than
in earlier days to mobilize funds to meet their debit balances.
Foreign banks, or local branches of foreign banks, may have
more difficulties than domestic banks in funding their
positions, especially if the foreign banks cannot obtain credit
from the central bank.
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2. Correspondent bank settlement

2. High-value credit transfers made through correspondent
bank relationships can offer rapid settlement with little or no
system risk under most circumstances. When the receiving
bank receives value from the sending bank at the same time
that it receives the credit transfer instruction, which is typical
when the banks maintain accounts with one another, the
receiving bank can give irrevocable credit to the credit party
immediately without risk. When the receiving bank does not
receive value immediately, it may have the right to delay
honouring the funds transfer instruction until it receives
value, collateral is given or there is a guarantee of reimburse
ment from a reputable source. Since there is no unsecured
extension of credit arising out of the funds transfer, there is
no risk to the receiving bank and, therefore, no system risk.
However, this conclusion is subject to the important qualifi
cation that, when the receiving bank is the account-servicing
bank and the instructions to debit or credit the account of the
sending bank, Le. the account owner bank, are sent or
received by a number of departments of the receiving bank in
addition to the funds transfer department, it can make
rational credit decisions only if all its departments report all
transactions promptly. When large sums of money are
involved, this may call for transactions from all departments
to be entered in real-time to the account.

3. Some correspondent bank relationships require the receiv
ing bank to give irrevocable credit to the credit party before
receiving value. This may occur, for example, because the
pattern of funds transfers calls for certain banks to send more
funds transfer instructions than they receive early in the day
and to receive more than they send late in the day. Although
these banks may regularly carry substantial credit balances at
the end of the day, they may also regularly carry substantial
debit balances during the day. In this case, passage of high
value credit transfers through correspondent bank relation
ships may create significant system risk.

3. Net settlement

4. A net settlement network is in many respects an arrange
ment for a series of correspondent bank relationships between
each pair of banks in the network made through a single
switch. However, there are several institutional features which
may increase system risk in comparison with pure corres
pondent bank relationships. Since there is no mechanism in a
net settlement network for the sending bank to give value to
the receiving bank prior to settlement, at any point of time
during the day one bank necessarily has a debit balance with
the other bank. Furthermore, since the creation of a debit
balance arises out of the receipt of credit transfer instructions,
as well as by the sending of debit transfer instructions, no
bank in the network can know until the end of the day
whether it will finish the day with a debit or a credit balance
with any other bank, even if it were to know the total amount
of credits it would send to that other bank during the day. As
a result, a bank which adopted a policy of not giving
irrevocable credit on a credit transfer until it knew it had
value, could act on instructions it received only to the extent
it had already sent credit transfer instructions to the other
bank. An alternative policy, which would permit receiving
banks to give immediate irrevocable credit to a larger
proportion of credit transfer instructions it received, would be
for each bank to establish an upper limit of the net intra-day
debit balance it would allow each of the other participating
banks to carry with it at any point of time. A bank which
received instructions that would bring the debit balance of the
sending bank over the pre-established limit would have to

return those instructions to the sending bank for re-submission
after the sending bank's balance had been re-established. If
the network functioned through a central switch, the switch
could be programmed to return the instructions to the
sending bank rather than requiring the receiving bank to do
so.

4. Net-net settlement

5. If a funds transfer network settles the day's funds
transfers on a net-net basis, Le. by establishing a single debit
or credit balance for each participating bank for the total
amount of all funds transfer instructions it has sent to or
received from all other participating banks, but distributes
loss in case of failure by a bank to settle on the basis of the
net debit or credit balance of that bank with each of the other
participating banks, the system risk is that of a net settlement
network. However, where the loss is considered to be that of
the entire network to be shared among the participating
banks, under several of the possible loss-sharing formulas the
loss to be borne by the other banks can often be estimated
only after the close of the settlement. Under some formulas a
bank with a credit balance in its own bilateral transactions
with the non-performing bank might nevertheless be called
upon to share in the loss. This in turn could mean that banks
which could easily have settled if the settlement had been
completed under normal circumstances may not be able to
settle because of the loss they have suffered arising out of the
failure of the first bank to settle. This cumulative effect
arising out of one bank's failure to settle increases the system
risk.

5. Means available to reduce system risk

6. A risk-reduction policy would have three principal goals:
to limit the likelihood that a bank will fail to settle; to limit
the effect of such a failure on other banks, the banking system
as a whole and the economy in general; and to ensure the
continued smooth operation of the funds transfer system.
These goals may be in conflict. The primary techniques
available for reducing system risk in either net or net-net
settlement networks can be grouped under five headings:

(a) Participation in net or net-net settlement networks can
be limited in various ways. The number of banks can be
limited, since the fewer the number, the less likely that any
one of them will fail to settle. The participating banks can be
limited to those whose financial security is unquestionable.
Foreign banks, which may be unable to settle in local
currency, may not be permitted to participate, allowed to
participate to only a limited degree or allowed to participate
only if they furnish additional assurance of their ability to
meet their commitments.

(b) The degree of monetary exposure of any single bank
or of the network as a whole can be limited. Intra-day
bilateral net debit limits can be established between individual
pairs of banks. Intra-day net credit caps can be established
limiting the amount owed by anyone bank to the entire
network. If more than one paper-based or electronic network
exists in a country, the intra-day credit cap could be applied
to the net amount owed by anyone bank across all networks.

(c) The period of time from the sending of the first funds
transfer instruction through the network until settlement can
be reduced to a minimum so as to limit the possibility that
events prior to settlement will cause a failure to settle.

(d) Banks can refuse to make funds available to their credit
party until settlement has been completed. This protects the
receiving bank in case of failure of settlement at the cost of
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delaying availability of funds to the credit party. Since the
credit party may need those funds in order to make its own
funds transfers that day, as may be particularly the case where
the credit party is itself a bank, the entire network may come
to a halt because of a shortage of funds until those funds are
made available subsequent to settlement. Alternatively,
receiving banks may make the funds available to the credit
party with a right to reverse the credit in case of failure of
settlement. This protects the receiving bank to the extent the
credit party is credit-worthy by shifting the risk of loss from
the receiving bank to the credit party.

(e) The debit balance of each participating bank can be
guaranteed by an appropriate financial institution, which
might be the central bank or a private or public insurance
fund. Protection of the system is most effective if the
guaranteeing financial institution can make the necessary
funds available immediately. Otherwise the system will suffer
a cash-flow shortage that may cause other banks to be unable
to meet their commitments.

B. National experience

7. In this section are set forth the experience of three
countries which have taken different approaches to limiting
system risk in their high-value electronic funds transfer
networks.

1. France

8. On 16 October 1984 a high-value computer-to-computer
network entitled Systeme automatique de gestion integree par
teletransmission de transactions avec imputation de regle
ments "Etranger" (SAGITTAIRE) began operations. Since
SAGITTAI RE was originally conceived as a domestic exten
sion of S.W.I.F.T., only banks which are members or users of
S.W.I.F.T. can participate in SAGITTAIRE. However, the
use of SAGITTAIRE has been extended so that it can furnish
the domestic link for essentially every type of international
funds transfer labelled in French francs. It is not currently
available for use for purely domestic funds transfers, although
it has been decided that it will be available for payments
arising out of money market transactions.

9. Although SAGITTAIRE functions as though it was a
correspondent bank service of the Bank of France, the Bank
serves only as the operating agent for the group of partici
pating banks. Participating banks send SAGITTAIRE funds
transfer instructions to the Bank of France with one of three
entry dates, Le. that day, the next banking day or two
banking days later. The sending bank's "pseudo-account" is
immediately debited according to the appropriate entry date,
the receiving bank's "pseudo-account" is credited according
to the appropriate entry date, and the funds transfer
instruction is forwarded to the receiving bank.

10. The entry date closes at 12:00 on each full banking day
(10:00 on partial banking days), i.e. an entry date of
Wednesday, 4 March runs from 12:00 Tuesday, 3 March to
12:00 Wednesday, 4 March.

11. At the end of the banking day, i.e. at 17:30 on full
banking days, the debits and credits arising out of
SAGITTAIRE operations showing in the "pseudo-account"
for that entry date are entered to the account of each
participating bank with the Bank of France, along with the
debits and credits to the account of the bank arising out of
other banking operations. However, since the Bank of France
does not allow a bank to carry a debit balance in its account,

the entries are not made if doing so would leave a debit
balance in the account of a bank. If the debit balance is not
covered by 11 :30 the next morning, the Bank of France is
authorized to annul the debit entries arising out of
SAGITTAIRE transactions, as well as the corresponding
credits, in the reverse order of reception of the instructions
until the debit balance is eliminated.

12. As a result, if there was any reason to doubt the
financial position of a sending bank, the most dangerous
funds transfer instructions from the viewpoint of the receiving
bank would be those which pass through SAGITTAlRE
immediately before 12:00, while the most secure would be
those made with a delayed entry date or which pass
immediately after 12:00. However, since all participating
banks are under public control, failure to settle is highly
unlikely. The SAGITTAIRE rules do not specify when the
receiving bank must credit its credit party. However, under
standard French doctrine, the credit becomes irrevocable
when the receiving bank enters a credit to the credit party's
account (and not to his "pseudo-account"), even if the bank
never receives value for the funds transfer.

2. United Kingdom

13. The Clearing House Automated Payment System
(CHAPS) is a high-value same-day credit transfer network
linking the twelve settlement banks, including the Bank of
England. It is a nationwide supplement to, and eventually a
replacement of, the Town Clearing, which is the specialized
paper-based high-value funds transfer network limited to the
City of London. A recent decision has been made that
settlement membership in CHAPS and the Town Clearing, as
well as in the other clearing arrangements, should be opened
to banks which meet the following five criteria:

(a) Readiness and ability to comply with the technical
operational requirements of the clearings and agreement to be
bound by the rules of the individual clearing company
concerned;

(b) Ability to establish settlement account facilities at the
Bank of England;

(c) Willingness to meet a fair share of operating costs;

(cl) Willingness to pay a fair entry price; and

(e) Ability to meet a minimum volume criterion in the
operational clearings concerned.

A number of banks, including the London operations of
foreign banks, are seeking settlement membership in CHAPS
and the Town Clearing. Non-settlement banks can have funds
transfer instructions sent through CHAPS only by main
taining a correspondent bank relationship with a settlement
bank.

14. Banks recelvmg credit transfer instructions through
CHAPS are required to make same-day availability of the
funds to the credit party. This rule is intended to increase the
usefulness of CHAPS to the business and financial com
munities. In turn, the sending settlement bank is obligated to
reimburse the receiving settlement bank for the amount of the
funds transferred, even if the sending bank is not reimbursed
by its instructing party. A funds transfer through CHAPS is
unconditional and irrevocable.

15. The proper functioning of CHAPS, therefore, depends
upon confidence in the solvency of the sending bank. This
confidence has been secured in the past by restricting the
number of participating banks in CHAPS and by relying on
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the Bank of England to put through the final inter-bank
CHAPS settlement transactions. At present settlement is
made at the end of the day on a net-net basis by transferring
balances of the settlement banks in their accounts with the
Bank of England. In the new arrangement, "the prudential
criteria to be met for settlement membership in any clearing
[including CHAPS] should be subsumed into a precondition
that members maintain an account with the Bank of England
which could, with the Bank's express agreement, be used for
the purposes of settlement in that clearing."1

3. United States

16. Four large-value on-line credit transfer networks are
currently operating in the United States. They divide con
veniently into two groups. The first group is composed of
Fedwire, operated by the Federal Reserve System. Fedwire
permits all 14,000 banks in the United States and the other
deposit-taking institutions which maintain account balances
with their regional Federal Reserve Bank to transfer those
balances to other banks or deposit-taking institutions. In
effect, Fedwire functions as a correspondent banking service
to the entire banking system.

17. The second group of on-line credit transfer networks is
composed of the three private networks. CHIPS is owned and
operated by the New York Clearing House Association. There
are over one hundred participating banks authorized to submit
credit transfer instructions for payment to other participating
banks, of which a number are New York branches of foreign
banks. The Clearing House Electronic Settlement System
(CHESS) is owned and operated by the Chicago Clearing House
Association. Six large banks participate. CashWire is a part of
BankWire, a nation-wide telecommunications network owned
by a consortium of 180 United States banks, of which 17 use
the settlement feature of CashWire. In addition, large-value
transfers are made through correspondent banking relations,
which are highly developed in the United States for use in
domestic as well as international transactions.

(a) Fedwire

18. The rules governing Fedwire provide that a credit transfer
is final between the sending bank and the receiving bank and the
receiving bank has available funds when the receiving bank's
regional Federal Reserve Bank sends the notice of the credit
to it. The notice of the credit is sent by telecommunications to
banks which are on-line with Fedwire and the notice may be
given by telephone, telex or sent by mail to a bank which is
not on-line. The Fedwire rules require the receiving bank to
credit its credit party promptly after receipt of the notice, but
the rules neither define how soon the credit must be given in
order to be prompt nor do they purport to govern the time at
which the transfer is final as to the credit party.

19. As a result of the credit transfer instructions which a
bank sends over Fedwire and the other actions it may take
affecting its account, the bank may run an intra-day or end
of-day debit balance at its regional Federal Reserve Bank. In
particular, many banks borrow overnight fro'm other banks in
the inter-bank funds market and return those funds to the
lending bank the next morning. The borrowing banks, which
tend to be the large money-centre banks, often run large
intra-day debit balances in their accounts with their Federal
Reserve Bank that are restored to credit balance by the end of
the day. As is true of any correspondent bank, the Federal

'Payment Clearing Systems: Review of Organization, Membership
and Control (London, Members of the Bankers Clearing House,
1984), appendix 1, p. 20.

Reserve Bank may refuse to accept credit transfer instructions
from a bank in debit balance until either it has received
sufficient funds to restore a credit balance in the account or it
is otherwise secured. However, if a debit balance does result,
the Federal Reserve Bank carries the entire risk of non
reimbursement. Therefore, in addition to protecting the
receiving bank, the Fedwire rules isolate the entire banking
and non-banking sector from the immediate consequences of
a sending bank's failure to settle.

20. The result of the Fedwire rule would be the same in
regard to any correspondent bank' governed by a similar
finality rule, Le. the correspondent bank would bear the risk if
it irrevocably honoured a credit transfer instruction and the
sending bank thereby incurred a debit balance in its account
with the correspondent bank. However, if a sending bank fails
to reimburse a privately owned correspondent bank, there is
the risk that the correspondent bank may also fail, with
potentially cascading effect throughout the banking system,
This risk is not present in Fedwire since the correspondent
bank is the central bank.

(b) Private networks

(i) Private network settlement rules

21. All three networks settle by reporting the net-net debit
and credit balances for all transactions of their participants to
their regional Federal Reserve Bank, Those banks with a
debit balance transfer funds to a special clearing account for
that network, usually by a Fedwire transfer from their
account with the Federal Reserve Bank. Once all the banks in
a debit position have transferred the funds due, the Federal
Reserve Bank transfers the appropriate amounts by Fedwire
to the accounts of those banks with a credit balance. The
special clearing account carries no debit or credit balance
forward after settlement is completed. One of the require
ments of the Federal Reserve Banks in establishing the
settlement arrangements with the three networks was that the
Reserve Banks would bear no settlement risk arising out of
the existence of the clearing accounts.

22. Participants in CHIPS are divided into settling and non
settling banks. Non-settling banks must settle any net debit
balance with one of the settling banks and receive any net
credit settlement through that bank. Settling banks settle
through the clearing at the Federal Reserve Bank for the net
debit or credit balance arising out of their own funds transfers
and those of all the non-settling banks for which they settle.

23. The CHESS rules are similar to those for CHIPS in that
they permit a participant to settle through another settling
bank rather than through its account with the Federal
Reserve Bank.

(ii) Failure to settle

24. If any bank fails to settle its debit balance from CHIPS
or CHESS transfers at the end of the day, all transactions to
that bank and from it are withdrawn from the settlement and
new balances are calculated for the remaining banks. Since
other banks may be unable to settle for their new debit
balance, the ultimate procedure under the rules is for a
general unwinding of the settlement. In that case, settlement
for the day's transactions would have to be arranged by the
participating banks on a bilateral basis outside the ambit of
the current rules. CHESS defines its unwind procedures as
administrative aids to assist surviving institutions with claims.

25. Although settlement in CashWire is normally carried out
on the basis of each bank's net-net debit or credit balance for
its entire day's transactions through CashWire, in case any
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bank fails to settle, the rest of the settlement is carried out by
pairs of banks on a net settlement basis. Therefore, each bank
carries the risk that it will not receive reimbursement for the
net amount of credit transfer instructions it has received from
another bank through CashWire that day in excess of the
credit transfer instructions it has sent to that bank.

(iii) Private network finality rules

26. CHIPS transfers are final when released to the receiving
bank in that the sending bank may not withdraw the credit
transfer instruction. However, since there is a possibility that
receiving banks will not receive settlement for transfers
through CHIPS, they are not obligated to honour funds
transfer instructions or to give irrevocable credit to transferees
or other credit parties until settlement is final.

27. CHESS and CashWire transfers are final as to both
sending and receiving banks when received by the latter. The
sending bank may not withdraw the credit transfer instruction.

(c) Methods considered to reduce system risk

28. The American banking community has been concerned
with limiting the systemic risk arising out of the recent
increase in bank failures. In respect of the possibility of a
failure to settle, on 29 March 1984 the Board of Governors of
the Federal Reserve System requested comments on various
proposals to reduce system risk in high-value funds transfer
networks. Over two hundred comments were received. The
principal methods to reduce system risk suggested by the
Federal Reserve or by respondents are set out in the following
paragraphs.

(i) Bilateral net credit limits

29. Under this method each bank would determine the
maximum amount of the net intra-day credit it is willing to
extend to any other bank arising out of funds transfers
through the network. Such a limit would be flexible, with
each bank adjusting the net credit limit it would extend to
other banks depending on considerations relating to the
economy in general, to perceptions of the other bank's
current financial position or to meet immediate business
needs. Since a bank which carried a reasonable balance with
each of a large number of other banks might have a combined
debit balance beyond its means, this method might have little
likelihood of reducing the risk of a bank failing to settle.
However, by limiting the effect of a failure to settle on any
other particular bank, this bilateral net credit limit may
reduce the risk to the system.

30. Each of the three private large-value networks has a
requirement that the participating banks have bilateral net
credit limits for each of the other participating banks for
funds transfers made through that network. These limits are
monitored on a real-time basis by the network computers. If
an individual bank wishes to have a bilateral credit limit for
another bank applicable across all systems, it has to monitor
the situation itself.

31. Bilateral net credit limits are not applicable as such to
Fedwire or private correspondent banking relationships.
However, the same result is achieved by limits on the intra
day debit balance any bank is permitted to carry with the
Federal Reserve Bank or with the private correspondent
bank.

(ii) Sender net-debit cap

32. A sender net debit cap limits the extent to which a
bank can send credit transfer instructions to all other banks
beyond the amount it receives from them. Sender net-debit

caps of 50 per cent of capital are currently in effect in
CashWire. CHIPS is actively considering caps based on a
percentage of the total bilateral credit limits established for a
bank by all other participating banks individually.

33. By restricting the extent to which a bank can send credit
transfer instructions beyond the amount received and applying
the restriction continuously throughout the day, the likelihood
that the bank will fail to settle as well as the consequences of
such a failure, is reduced. However, if sender net-debit caps
are applied separately to each of the three private networks, it
has been thought that the total net amount a bank could send
might be too high. An alternative, therefore, would be a single
sender net-debit cap applicable to all networks combined.

34. While the usefulness of sender net-debit caps to reduce
risk seems clear, it is feared that one adverse effect could be to
interfere with the funds transfer system. A bank which had
not yet received sufficient funds transfers from other banks
might find itself unable to effect the funds transfer requests of
its customers. In particular, banks which had borrowed funds
overnight might find that they had reached their net-debit cap
simply by returning the borrowed funds the next morning. In
order to reduce the possibility of this happening to them,
banks might delay sending funds transfer instructions to other
banks until late in the day, thereby generally slowing the
entire funds transfer system and threatening traffic jams at the
end of the day.

(iii) Guaranteedfinality of honour by receiving bank

35. Finality of honour to the transferee is assured once the
inter-bank transfer through correspondent banks (either two
bank funds transfers or three-bank funds transfers as in
Fedwire) is completed since the transferee bank automatically
has value. Finality of honour to the transferee is assured in a
net settlement network if the receiving bank is obligated to
credit its credit party whether or not it receives settlement, as
is currently the rule in CashWire and CHESS.

36. Guaranteed finality of honour by the recelVlng bank
insulates the non-banking sector of the economy from the
effect of a failure to settle, thus protecting financial markets
and the general economy. It could be expected that receiving
banks would automatically limit their exposure to sending
banks which they considered doubtful by lowering the
bilateral net credit limit they had established. On the other
hand it has been suggested that guaranteed finality might
cause receiving banks to increase fees to compensate them
selves for bearing the increased risk and would lead to a
reduction in the willingness of banks to receive funds
transfers.

(iv) Central bank guarantee ofdebit positions

37. One means of reducing system risk which has been
carefully avoided to date is for the Federal Reserve and other
banking authorities to guarantee the obligations of partici
pants in the system beyond that already available for small
deposits. The recent closing of a number of small and
medium-sized banks and the rescue of a large bank by the
banking authorities have caused those authorities to search
for other means to reduce system risk.

(v) Insurance to guarantee debit balances

38. The guarantee of the debit balances arising in settlement
networks could also be covered by a public or private
insurance fund, similar to the insurance funds covering small
deposits in banks and other deposit-taking institutions. One
estimate which has been made is that the premium cost would
approximate $ 1.90 per million dollars in funds transfers.
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INTRODUCTION

1. The previous chapters in this Legal Guide have
described the relationship between developments in
electronic funds transfers and the paper-based funds
transfer system in the context of the legal regime
governing funds transfers. In this chapter a number of
legal issues arising out of these developments are set
forth as questions to be considered in the preparation
of new rules necessitated by the introduction of
electronic funds transfers. Most of these issues raise
specific questions as to the appropriate legal rule and
are based on the discussion in the previous chapters.
Several of the issues raise questions of general policy.
Following each question is a short comment indicating
several factors which may influence the decision to be
made in respect of the question posed.

2. The comments contain references to those portions
of the previous chapters that are particularly relevant to
the question posed as well as to certain material outside
the Legal Guide. The references to the chapters have
been abbreviated as follows:

"Terminology"
(A/CN.9/250/Add.I) "Terminology"

"Electronic funds transfer system
in general" (A/CN.9/250/Add.2) "EFT in general"

"Agreements to transfer funds and
funds transfer instructions"
(A/CN.91250/Add.3) "Agreements"

"Fraud, errors, improper handling
of transfer instruction and
related liability"
(A/CN.9/250/Add.4) "Liability"

"Finality of funds transfers"
(A/CN.9/266/Add. I) "Finality"

Issue 1

Are major changes in the law required by the
development of electronic funds transfers?

Comment

1. Since the underlying funds transfer procedures
remain the same whether the medium of communication
is paper-based or electronic, it could be expected that the
law governing paper-based funds transfers would remain
fundamentally appropriate for electronic funds transfers.

However, since electronic funds transfers are not
carried out in a manner identical to paper-based funds
transfers, changes in the law to adjust to the new
procedures should be expected. The following para
graphs suggest some of the major elements that would
affect the extent to which the law written for paper
based funds transfers might need to be adapted to make
it appropriate for electronic funds transfers.

2. Since most electronic funds transfers are made by
credit transfer, countries where funds transfers have
been largely made by cheque may have few legal rules
which are directly applicable. Although this Legal
Guide has frequently. pointed out the identity or
comparability of the rules governing debit transfers and
credit transfers, rules drafted for the issue, collection
and payment of cheques, with their elements of
negotiability, are not applicable to credit transfers
without significant modification.

3. The elimination of all elements of negotiability
from electronic debit transfers, except for those transfers
involving the truncation of cheques, bills of exchange or
other negotiable debit transfer instructions, presents the
opportunity for unifying or harmonizing the law of
debit transfers with the law of credit transfers. Some
degree of harmonization may already be present in the
rules governing electronic funds transfer networks
handling both types of funds transfers. A more sub
stantial opportunity for harmonizing the law may be
present when the statutory law governing funds transfers
is reviewed for its applicability to electronic funds
transfers.

4. Even in countries with a satisfactory legal structure
for paper-based credit transfers, the new technology
requires an adjustment of the law in regard to such
matters as the periods of time within which various
actions are to be taken, the presence or absence of
liability arising out of computer failure at one of the
banks, clearing-houses or communication networks, the
time when a funds transfer becomes final and the
consequences of finality. Modifications of this nature to
the existing legal rules do not affect their structure, but
they may modify their content to an important degree.

5. Although the absence of negotiability in electronic
funds transfers presents the opportunity to simplify the
law by harmonizing the law of debit transfers and credit
transfers, the technical development of several alter
native ways of making funds transfers, and the continual
change in the technology, may lead to new subdivisions



174 Yearbook of the United Nations Commission on International Trade Law, 1985, Volume XVI

in the law. It may be useful to distinguish between
batch-processed funds transfers and individual funds
transfers sent by telecommunications, between trans
actions using debit cards and those using credit cards,
between those initiated on customer-activated terminals
and those where the electronic communication is
initiated at a bank. To some extent these distinctions
may be satisfactorily expressed in bank-customer con
tracts and in inter-bank rules governing different types
of funds transfer networks. However, in some cases
these distinctions may need to be expressed in the
statutory law governing funds transfers. If the number
of special rules which are the result of these distinctions
is small, they can be handled within the general law of
funds transfers. If the number of special rules is too
large, it may be preferable for special laws to be
adopted, as there currently are for debit transfers and
credit transfers. In any case, there will continue to be a
need for rules governing paper-based funds transfers,
and in particular to cover cheques and bills of
exchange.

6. Some questions arising in the context of electronic
funds transfers are common to all forms of automatic
data processing and the legal rules may also be
common to all such transactions. Prominent among
these questions is the evidential value of the computer
records of funds transfer instructions sent and received
in computer-readable form and of account records
stored in that manner. Of particular concern is the
acceptability of the authentication used in electronic
funds transfers. In some cases, the rules in respect of
these matters may be found in the law governing funds
transfers rather than in laws of general application.

7. The concurrent growth of electronic funds transfers
and of international large-value and small-value funds
transfers is leading to the international standardization
of funds transfers procedures and a growing interest in
the international unification and harmonization of the
governing law. This Legal Guide is one important step
in that direction. A further step would be the preparation
of rules governing aspects of international funds transfers
in some appropriate manner. Yet a further step would
lead to the unification or harmonization of some
aspects of domestic law, especially in respect of those
aspects of funds transfers which are the domestic
extension of an international funds transfer.

Issue 2

To what types of financial transactions should the
law of funds transfers apply?

References

"Finality" paras. 44-47

Issue 4, para. 5

Comment

1. In a number of countries, deposit-taking institutions
which previously were not permitted to make funds

transfers on behalf of their customers are now permitted
to do so. However, in some countries the law of funds
transfers has been applied only to transfers made by
debit and credit to current accounts in a bank, as the
term "bank" is narrowly defined by the relevant law.
Funds transfers made by debit to a current account in
other types of deposit-taking institutions, including
funds transfers made by debit to accounts with the
postal system, have often been governed by a distinct
set of rules, even though the rules were often the same
or similar in substantive content to the rules governing
funds transfers made through banks. There would be
no technical difficulties for funds transfers made through
the efforts of all deposit-taking institutions to be
governed by the same set of legal rules, if this was
considered desirable.

2. In addition to accounts at deposit-taking institu
tions, customers may hold credit balances at many
other types of financial institutions, such as stock or
commodity brokers or insurance companies. In some
countries it has become possible for customers to
transfer those credit balances in whole or in part to
accounts of other parties held with the same institution,
at a different institution of the same type or at a bank.
This developing practice raises important monetary and
regulatory questions in regard to the banking and funds
transfer systems in general. It also raises the question as
to whether these transfers of account balances, if they
are permitted at all, should be governed by the law of
funds transfers or whether a different legal regime
should be applied. If a different legal regime is applied,
many of the same or similar legal problems as those
covered by the law of funds transfers will need to be
considered.

3. A credit card transaction may be considered not to
be a funds transfer for the purpose of applying the
relevant law of funds transfers, e.g. consequences of a
fraudulent transaction or finality of the debit, since the
debit is usually considered to be an extension of credit
to which certain rules of consumer credit may apply
and which must subsequently be reimbursed by a credit
from another account of the customer. The law of
funds transfers may be considered to apply only to the
customer's reimbursement of the debit and, perhaps, to
the reimbursement of the merchant or other card
acceptor.

4. Nevertheless, when the account is held with a bank
or other deposit-taking institution, it may be considered
appropriate to include such transactions within the
category of funds transfers, particularly since debit card
transactions on accounts held by banks would clearly
fall within the category of funds transfers. If credit card
transactions on accounts held with banks are considered
to be funds transfers, the question arises whether credit
card transactions leading to a debit to an account held
with an institution which is neither a bank nor other
type of deposit-taking institution should also be subject
to the law of funds transfers. The decision may be
affected by whether the credit card paper or electronic
vouchers (debit transfer instructions) clear through or
outside banking channels. This basis for a decision,
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however, might be upset by subsequent changes In

clearing procedures.

5. A somewhat similar problem may be posed by the
use of a microcircuit card which has been charged with
value by the bank before its issue to the customer. The
issue of the charged card to the customer and the debit
to his account may be considered to be a completed
funds transfer equivalent to the sale of traveller
cheques. Use of the card would set in motion a
procedure for reimbursement of the merchant by the
bank which might be considered to be a form of
electronic debit transfer similar to the collection of the
traveller cheque. However, if the charged card were
considered to be a special form of account with the
bank, the issue of the charged card to the customer
would merely furnish the customer with a means of
accessing that account. Nevertheless, the consequences
to the bank and the customer arising out of the issue of
the charged card to the customer might be appropriately
covered in the law of funds transfers in the same way
that the consequences to the bank and customer arising
out of the issue of cheques, debit cards or other devices
to access the account is also covered in the law of funds
transfers.

Issue 3

Should the law governing funds transfers recognize
the increased role of the funds transfer system in
individual inter-bank funds transfers?

References

"Terminology", paras. 1-7

"EFT in general", paras. 1-5

"Liability", paras. 56-60

Issues 13, 16, 18,22,23

Comment

1. Until recently in most countries the funds transfer
system in place did not restrict significantly the judge
ment of banks as to the methods by which funds
transfers were made. The smaller volume of funds
transfers allowed each funds transfer instruction to be
considered as an individual item calling for the specific
judgement of each bank in the chain as to how it should
be handled.

2. Recent technological developments have led to the
creation of specialized communications and funds
transfer networks and a consequent standardization of
many aspects of funds transfer procedures. Funds
transfers are processed through these networks in large
quantities and the design of the total funds transfer
system determines whether funds transfers can be made
promptly, accurately and safely.

3. Among the factors influencing the extent to which
the increased role of the system might be consciously
taken into consideration in the law governing funds
transfers is the extent of fragmentation of the banking

system. Where there are only a few banks with many
branches, each bank represents a major portion of the
funds transfer system as a whole. The bank would
necessarily be responsible for the design of both the
computer facilities at a specific branch and for the
transmission system between branches. Since it would
often be both transferor bank and transferee bank,
most of the legal problems arising out of the trans
mission of funds transfer instructions from one bank to
another would be eliminated. Therefore, there may be
no significant distinction between rules based upon the
bank as an individual entity and the bank as a
participant in the larger framework of the funds
transfer system.

4. Where the banking system is fragmented and there
are a large number of banks engaging in funds
transfers, the distinction between the bank as an
individual entity and the bank as a participant in the
funds transfer system is naturally greater. This fact may
lead in two different directions. On the one hand it may
be more important for the law to recognize overtly that
the bank is operating in the context of the funds
transfer system. On the other hand there may be more
resistance on the part of the banks to losing whatever
degree of :ndependence may be involved in such a
recognition.

5. The fragmentation of the banking system is of
particular importance in respect of international funds
transfers. Not only do many banks from all countries
participate in making funds transfers, but the different
banking practices and different legal rules have tended
to isolate the banks from one another. However, it may
be thought that it is precisely in the field of inter
national funds transfers that the practices of individual
banks are changing most significantly in order to
conform to the technological requirements of particular
funds transfer networks and of the funds transfer
system as a whole.

6. The important role the system plays in funds
transfers may be recognized in the law in many ways.
Inter-bank agreements, including clearing-house rules,
may be accepted as a principal means of providing rules
for the system. Those rules, or the law itself, may fix a
single party responsible to the customer for errors or
fraud which occur at any place in the system. Banks
may be required to apply standardized procedures in
order to participate in certain funds transfer networks.
If they suffer loss as a result of failure of design of the
system or of its implementation, they may have a right
of reimbursement from the system as a whole or from
other participant banks.

Issue 4

Should funds transfers between the transferor and
transferee and the funds transfer transactions imple
menting the funds transfer be governed by the same
rules? If some of the rules might be different, should
the differences be reflected in the law or by inter
bank agreements?
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References

"Finality", paras. 23-30

Issues 2, paras. 3-4, and 5

Comment

1. Funds transfer transactions between banks imple
menting an inter-bank funds transfer between a trans
feror and transferee can be viewed in two ways. The
traditional view in most countries is that the funds
transfer transactions are subsidiary to the funds transfer.
Inter-bank agreements in respect of funds transfers
serve primarily to govern the technical relations between
the banks and do not, or should not, affect the legal
rights of the transferor and transferee. A second point
of view, seen most 'clearly in regard to credit transfers
transmitted individually by telecommunications, is that
the primary activity taking place is the funds transfer
transaction between the sending and receiving banks.
Credit transfers between banks serve a number of
purposes, only one of which is to implement a
customer's instruction. The fact that a particular funds
transfer transaction was made pursuant to a customer's
instruction would be of operational interest to the
transferor bank, since it would have to debit the
appropriate customer account. However, it would be of
no operational interest to intermediary banks except to
the extent that a particular message type would be used
and certain data fields in the funds transfer instruction
would contain information to be passed on to the next
bank.

2. Since each funds transfer transaction is treated by
the banks as a separate and complete banking trans
action, it could be expected that legal problems, such as
the time of finality of the transaction or liability for
errors, would arise just as they do in respect of the
funds transfer itself. In the absence of any other rules, it
could be expected that the rules otherwise applicable to
funds transfers would apply. It may be thought,
however, that appropriate rules for a funds transfer
transaction between two banks might be somewhat
different from appropriate rules for a funds transfer
between two non-bank customers, even if the funds
transfer transaction is implementing a customer transfer.

3. If it was desired to have rules for funds transfer
transactions that were somewhat different from those
governing funds transfers between bank customers,
consideration might be given as to whether it would be
preferable for those rules to be part of the general law
of funds transfers, to be in a special section of the law
governing inter-bank relations, or to be the subject of
inter-bank agreements. In favour of the rules being
adopted in the form of law is that, since the rules
governing funds transfer transactions could be expected
to have an effect upon the customer transfer, they
should be prepared in such a way as not to interfere
with the customer's legal rights. Therefore, it would be
preferable if they were subjected to the public review
normally available to proposed laws. In favour of the
rules being adopted by inter-bank agreement is that
different rules might be appropriate for different funds

transfer networks. Furthermore, the technical nature of
many of the rules and the need to amend them as the
relevant technology and banking practices evolve, might
make it better for them to be in a more flexible form. It
might be thought that any effect they would have on bank
customers would be no more significant than the current
rules or banking practices governing the technical aspects
of the funds transfer transaction.

4. Special attention might be given to the desirability for
agreed rules governing aspects of international large
value funds transfer transactions. Since the domestic rules
governing inter-bank transfers, which might otherwise
apply in large measure to international transfers as well,
differ in important respects from one another, unification
or harmonization of these rules to the extent possible
might be expected to have important beneficial results.

5. The situation would seem to be somewhat different in
respect of international credit card and debit card
transactions. Before cards issued in one country are
accepted in a second country, inter-bank agreements are
always concluded governing both technical and legal
concerns. These agreements are specific to each network.
Therefore, several inter-bank agreements governing the
international use of credit cards and debit cards are
already in force in most countries. Since credit card and
debit card funds transfer instructions are currently
cleared through special channels for technical reasons,
there is little conflict with other forms of international
funds transfers. However, if this form of international
funds transfer continues to grow in volume, consideration
might be given to its relationship to the legal regime
governing other forms of international funds transfers.

Issue 5

Should internationally agreed rules be prepared to
govern international electronic funds transfers?

References

Draft Convention on International Bills of Exchange
and International Promissory Notes (A/CN.91211)

Issues 4 and 6

Comment

1. Once the transferor instructs his bank to transfer
funds to the transferee at a bank in a foreign country, an
international funds transfer has begun. As a result there is
a high degree of inter-mixture of domestic and inter
national concerns in an international funds transfer. The
funds transfer itself between transferor and transferee is
international. The very first and last actions, the issue of
the funds transfer instruction by the transferor, the debit
of his account by the transferor bank and the credit to the
account of the transferee, are in themselves domestic acts
identical to those made in a domestic funds transfer. One
or more funds transfer transactions are required between
banks in different countries as well as the possibility of
one or more of funds transfer transactions in the country
of the transferor and in the country of the transferee.



Part Two. International payments 177

2. The situation has some similarity to the shipment of
goods from an inland point in one country to an inland
point in another country in that the single economic
activity of the shipper may be carried out by domestic
carriers in the two countries as well as by one or more
international carriers. There is a tension between the need
or desire for separate legal regimes to govern each of the
domestic and international segments of the shipment and
the need or desire for a single legal regime to govern the
entire shipment. In the context of the shipment ofgoods,
the desire for a single legal regime to cover the entire
shipment has led to the adoption of the United Nations
Convention on International Multimodal Transport of
Goods. This Convention does not, however, replace the
legal regimes governing the individual segments so much
as it co-ordinates some of their legal effects.

3. Since there are at present no rules governing
international funds transfers, with the exception of the
S.W.I.F.T. rules covering aspects of the transmission ofa
funds transfer instruction over that network and the
network rules for credit cards and debit cards used
internationally, the consequence ofa funds transfer being
international or of one or more of the implementing funds
transfer transactions being international, is that the rules
of conflict of laws would refer to the substantive law of
one of the countries concerned. That law mayor may not
have special rules governing international funds transfers
or, without having specially articulated rules, may
recognize the differences inherent in an international
funds transfer. Among those important differences is that
some part of the funds transfer is carried out in a foreign
country in conformity with the local banking laws and
practice.

4. The basic approach followed in the draft Con
vention on International Bills of Exchange and Inter
national Promissory Notes, prepared by the United
Nations Commission on International Trade Law, has
been that the draft Convention should govern the funds
transfer instruction issued by the transferor and all of
the funds transfer transactions necessary to implement
that instruction. However, it may be noted that the
draft Convention specifies that certain legal problems
concerning the bill are not governed by it. Of particular
interest is the fact that the rights and obligations of an
intermediary bank that becomes an endorser of the bill
would be governed by the Convention, even if the bill
of exchange were to come to it from another bank in its
own country. This is consistent with the traditional
view noted in Issue No. 4 that the inter-bank trans
actions implementing a non-bank customer's funds
transfer instruction are subsidiary to the funds transfer.
In the context of electronic funds transfers, the same
approach would subject the funds transfer transaction
between the domestic transferor bank and domestic
intermediary bank to the international rules. This
would be of particular significance to domestic electronic
funds transfer networks which handle the domestic link in
international funds transfers.

5. The potential impact of the draft Convention is
limited by its article 1 on the scope of application,
which provides that the draft Convention applies only if

the parties have chosen it as the governing law by use of
a bill of exchange which contains the words "inter
national bill of exchange (Convention of ...)". It
would not, therefore, apply to all bills of exchange used
in international transactions between parties in con
tracting States. A similar restriction could be introduced
into rules governing international electronic funds
transfers, in which case the funds transfer instruction
sent by the transferor bank and· by every intermediary
bank would have to contain that information.

6. A less radical approach than that taken in the draft
Convention would be that the relations between, on the
one hand, the transferor and transferee and, on the
other hand, all banks in the funds transfer chain would
be governed by the internationally agreed rules, but
that the inter-bank funds transfer transactions would be
governed by the relevant domestic law, supplemented
by any applicable inter-bank agreements. If this
approach was taken, a decision would have to be made
as to which text controlled where the international rules
gave the transferor or transferee rights as against one of
the banks but the relevant law or inter-bank agreement
had conflicting provisions in respect of an implementing
funds transfer transaction. For example, the inter
national rules might give a right to withdraw a funds
transfer instruction until the transferee's account had
been irrevocably credited, but the rules governing a
funds transfer network through which the funds transfer
passed might limit the extent to which a funds transfer
instruction could be withdrawn by a sending bank (see
issue 33).

Issue 6

Should internationally agreed rules on conflict of
laws be prepared for international electronic funds
transfers?

Reference

Issue 5

Comment

1. In the absence of a generally accepted legal regime
governing international electronic funds transfers, inter
nationally accepted rules on conflict of laws might be
considered.

2. The aspect of the law of funds transfers which
might most benefit from internationally agreed rules of
law is the relationship of the transferor and transferee
between themselves and their relationship to the banks
implementing the funds transfer. The difficulties may be
particularly acute when the funds transfer is in the
currency of a third country and banks in that country
become involved either as intermediary banks or as
reimbursement banks. The most evident substantive
difficulty which could be ameliorated by internationally
agreed rules on conflict of laws is the lack of agreement
whether an intermediary bank owes any duties directly
to the transferor (perhaps as the transferor's agent as
nominated by the sending bank) or whether the
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intermediary bank's obligations are limited to the
sending bank with which it is in privity of contract.
Although this issue may arise most often in regard to
liability for errors or delay, it may also arise in
connection with such matters as whether the transferor
or transferor bank could directly instruct an inter
mediary bank with which it was not in privity of
contract to refrain from processing further a funds
transfer instruction that the intermediary bank had
received from another intermediary bank.

3. The conflict of laws problems in regard to the funds
transfer transactions are perhaps easier to resolve, since
each funds transfer transaction is a simple bilateral
arrangement. Only the electronic funds transfer instruc
tion which is sent from one country to another would
probably be in question, while the domestic funds
transfer transactions before and following the inter
national transaction would presumably be governed by
domestic law.

4. If rules on conflict of laws were to be prepared, it
would seem that they could not be done effectively by
the banking community. The courts could be expected
to enforce inter-bank agreements containing substantive
rules governing the relationship between the banks as
well as a choice-of-law clause governing the bilateral
relationship of the two banks in a funds transfer
transaction. However, it is less likely that they would
enforce choice-of-law provisions in an inter-bank agree
ment prepared for adoption by the banking community
as a whole that was intended to provide rules for all of
the possible conflicts that might arise in the various
funds transfer transactions. It is also unlikely that they
would enforce rules on conflict of laws prepared by the
banking community governing the relations of the
transferor and transferee with the banks implementing
the transfer.

5. Therefore, if it was felt desirable for internationally
agreed rules on conflict of laws in regard to inter
national electronic funds transfers to be adopted by
States, it would seem best if they were prepared by an
appropriate international body.

Issue 7

Do the rules of evidence give records of funds
transfers kept in computer-readable form the same
legal value as records kept in paper-based form?

References

Legal value of computer records: report of the
Secretary-General (A/CN.91265)

Issues 21, 22

Comment

I. Although the rules of evidence do not form a part
of the law of electronic funds transfers, in order for
domestic or international electronic funds transfers to
be made with legal security, the rules of evidence must

give bank records kept in computer-readable form or
produced from computer-based entries the same legal
value as records kept or produced in paper-based form.
Therefore, an important part of many national studies
of the legal aspects of electronic funds transfers has
been devoted to the question of evidence.

2. According to the results of a survey conducted by
the secretariat of the United Nations Commission on
International Trade Law, it appears that in most
countries records kept in computers can be used as
evidence in case of litigation. In common law countries,
it is the usual rule that computer records can be
admitted as evidence only if the proponent of the
record establishes certain facts about the record and the
computer system. The most important is that the
system has been properly designed and sufficiently well
managed so that the possibility that the data stored in
the record is incorrect is reduced to a minimum. In
some common law countries, records of financial
institutions are admitted with less formality. In countries
with other legal systems, it is not necessary to establish
that the system is properly designed and well-managed
for a computer record to be admitted as evidence.
However, in all legal systems, it is possible to challenge
the accuracy of a computer record on the grounds, inter
alia, that the computer system was not properly
designed or well-managed.

3. In several countries with an exhaustive list of types
of admissible evidence, computer records are admissible
in commercial disputes but may not be admissible in
non-commercial disputes. Since the latter category may
include most transactions made through automated
cash dispensers, automated teller machines and point
of-sale terminals, the potential problems for electronic
funds transfers may be significant in those countries. In
particular, when a non-commercial customer denies
having used a customer-activated terminal, it may be
difficult or impossible for a bank to prove that he did
so on the basis of the computer record of the
transaction alone (see issue 21). In a few countries with
statutory requirements as to the supporting information
to be furnished to a court to enable the court to
determine whether a computer record should be admitted
as evidence, the statutory requirements have been
drafted in terms of data processing in batch-mode and
there may be difficulties in using computer records in
which a funds transfer instruction was created in one
computer and transmitted to a second computer by
handing over a computer memory device or by tele
communications.

4. There does not as yet appear to be any experience
whether computer records created in one country will
be usable as evidence in the courts of another country
on the same conditions as computer records created in
the second country. Any difficulties in this regard
would be of serious concern for international electronic
funds transfers.

5. Truncation of paper-based debit or credit transfer
instructions and the forwarding of the essential data by
electronic means may raise questions as to the evidential



Part Two. International payments 179

value of the computer record in the truncating bank or
in a receiving bank in comparison with the valueof the
paper-based instruction. Many countries may require a
permanent hard copy of the original paper-based
instructions, but may allow that hard copy to be
retained in microfilm form.

Issue 8

Are changes in the law required in order to permit
the truncation of cheques, bills of exchange and other
debit transfer instructions at the bank of deposit?

References

"Agreements", paras. 13-18

Convention providing a Uniform Law for Bills of
Exchange and Promissory Notes (Geneva, 7 June
1930)

Convention providing a Uniform Law for Cheques
(Geneva, 19 March 1931)

Comment

1. It appears that in those countries in which banks
truncate cheques or other debit transfer instructions
they have done so without legislative changes in the
governing law. The banks seem to have determined that
the savings from truncation are greater than the
anticipated losses they would on occasion suffer because
they could not conform to the statutory requirements
adopted before truncation was possible. In a number of
other countries, it appears that concern over the
potential losses arising out of truncating cheques
without changes in the statutory requirements has been
a significant factor in slowing this development. There
fore, in all countries in which cheque truncation is
seriously being considered, thought should also be
given to amending the law on cheques and bills of
exchange to eliminate any losses to banks which might
occur and which are not justified by public policy.

2. The most important risk which occurs as a result of
cheque truncation is that the authenticity of the
drawer's signature cannot be verified by the drawee
bank before the cheque is honoured. That would not
constitute a major change from the current situation in
many countries where banks do not compare signatures
on the vast majority of cheques. Furthermore, a drawer
of large numbers of cheques may give the drawee bank
a list on paper or on magnetic tape of the cheque
numbers and amounts of all cheques drawn, permitting
substantial verification by the drawee of the authenticity
of the cheques which have been truncated. Therefore, it
may seem reasonable for the drawee bank to continue
to bear the risk that a truncated cheque might not be
genuine. As an alternative, the statute might be changed
to provide, for example, that the drawee bank could
debit the drawer's account even though the drawer's
signature was not genuine if the cheque was drawn on a
numbered cheque furnished to the drawer by his bank
and the drawer had not notified the bank that the
numbered cheque was missing. This would in essence

reproduce the rule generally followed in respect of debit
cards and credit cards.

3. In most countries where the law seems to provide
that a cheque can be honoured only if it is physically
presented to the drawee bank, the provisions can often
be interpreted to mean that it is the data on the cheque
which must be presented and not the physical cheque as
a carrier of the data. Where this interpretation is not
possible or is not acceptable, the law might be changed
to so permit. This question may also arise in respect of
whether the cheque has been presented within any
applicable periods of time and the time allowable after
dishonour for notice of dishonour or protest to be
made.

4. In a few countries the drawee bank is obligated to
verify that the cheque has not been presented before the
date on the cheque and conversely that the cheque is
not so old as to have lost its validity. These verifications
can be performed as easily by the truncating bank and
it would seem that the most reasonable action would be
for banks to agree that any loss borne by the drawee
bank in its relations with the drawer would be
reimbursed by the truncating bank. Similarly, the
truncating bank is in as good a position as the drawee
bank to determine whether the cheque has been
materially altered and to mark the cheque so that it
cannot be presented a second time.

5. Where protest is required on a dishonoured cheque
itself, it would seem reasonable to modify the law so
that protest or its equivalent could be made in some
other appropriate way. Similarly, where cancelled
cheques must be returned to the drawer before time
limits begin to run within which the drawer can notify
the bank of improper debits to his account, the law
might be modified to eliminate this rule.

6. States which are parties to the Geneva Conventions
on Bills of Exchange and on Cheques would be in
violation of their treaty obligations if they were to
modify their domestic laws so as to facilitate truncation.

Issue 9

Does the development of electronic funds transfer
techniques require changes in the law governing bank
secrecy?

References

Convention for the Protection of Individuals with
Regard to Automatic Processing of Personal Data
(Strasbourg, 28 January 1981).

Guidelines Governing the Protection of Privacy and
Transborder Flows of Personal Data (Organisation
for Economic Co-operation and Development, Paris,
23 September 1980).

Comment

1. Bank secrecy is one of the more important aspects
of the continuing public debate over invasions of
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privacy that are facilitated by the storage of data in
computers, the linking of the computers by telecom
munications and the availability of remote access to
them. An important additional concern is that data
regarding banking transactions may reveal underlying
patterns of economic activity. Therefore, some States
wish to limit the transborder data flows by which this
information is transmitted to other States for processing
or for use.

2. In many countries banks have a professional
obligation to keep secret the affairs of their customers,
except to the extent that disclosure of information is
authorized by the customer or is required by the State
in accordance with the relevant provisions of law.
Violation of their professional obligation may lead to
criminal penalties or to liability to their customer for
the resulting harm. In the past, an unauthorized
disclosure was usually the deliberate act of the bank or
of one of its employees. Now that unauthorized
disclosure can result from access to the bank's computer
by an unauthorized person or by the interception of
teletransmitted funds transfer instructions, consideration
may perhaps be given as to whether banks have a
broader duty to establish a security system for the
transmission of funds transfer instructions and their
storage which limits the possibility of such access.

3. The ease of making international transfers of funds
by telecommunications facilitates the hiding of funds
transfers made for such reasons as payment for illegal
transactions, the avoidance of taxes or the avoidance of
exchange controls by shifting the funds rapidly through
a series of accounts in different places. The public
authorities in a number of countries have attempted to
counter these activities by more thoroughly investigating
bank records of funds transfers, including in some cases
account records of banks or branches in foreign
countries. In some instances requests for information in
account records of foreign banks or branches directed
either to the banks or to the foreign Governments have
been resisted on the grounds of bank secrecy or on the
grounds that to make the information available would
be an act of economic espionage.

4. The arguments in favour of strengthening bank
secrecy in the face of the additional threats posed by the
use of computers, as well as the arguments in favour of
increased access to bank records in criminal investi
gations and increased international co-operation in this
regard, are of great current importance. The resolution
of the debate over these and related issues may,
however, be expected to occur in a broader forum than
one devoted to electronic funds transfers, or even to
banking in general.

Issue 10

Should banks have written contracts with their
customers covering rights and duties of the customers
and the banks in respect of electronic funds transfers?

Reference

"Agreements", paras. 1-11

Comment

1. Traditions vary in different countries as to the need
for written contracts. In those countries where written
contracts are not common, banking tradition and
practice are usually called on to provide the content of
the agreement between the parties.

2. It may be thought, however, that in respect of new
funds transfer techniques, and especially electronic
funds transfers, banking tradition and practice may not
be able to provide the necessary content for many of
the questions that may arise. It appears that banks
always require written agreements before they issue
credit cards or debit cards. Written contracts seem not
to be always required before customers are allowed to
participate in cash management programmes and other
large-value funds transfers, although they may be
particularly useful in this regard since some aspects of
the bank-customer arrangement may differ from
customer to customer.

3. Except for some aspects of the contracts negotiated
for large-value funds transfers, bank-customer agree
ments are drafted by the banks and presented to their
customers as a condition for opening an account. The
techniques available for limiting the potential abuses of
such contracts of adhesion differ in various countries.

Issue 11

Should there be any restrictions placed on standing
authorizations to debit?

Reference

"Agreements", paras. 21-23

Comment

1. Although a standing authorization to debit is
analytically the same as an authorization to a bank to
honour designated bills of exchange drawn on the
transferor and domiciled at the bank, there are func
tional differences which may raise concerns. The most
important is that the collection of bills of exchange is
used only to secure payment from a commercial party,
whereas the most extensive use of standing authori
zations to debit is to collect amounts due on a regular
basis from consumers. A second important difference is
that the authorization to honour a bill of exchange can
be lodged only with the transferor bank, whereas in
some countries a standing authorization to debit may
also be lodged with the transferee bank or even with the
transferee.

2. It may be thought that a standing authorization to
debit should be lodged with the transferor bank since
this would permit the transferor bank to verify the
existence of the authorization before acting on the debit
transfer instruction received from the transferee bank
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or from the transferee (in a one-bank transfer). How
ever, even if the standing authorization to debit is
lodged with the transferor bank, there is no assurance
that the debit transfer instruction prepared by the
transferee properly reflects the obligation due on the
underlying transaction. Therefore, it may be thought
that in all cases the transferor should have an unquali
fied right for a specified period of time to require
reversal of the debit if he claims that it was improper.
Reversal of the debit would, of course, revive the
transferor's obligation to pay the underlying obligation.
Consideration might be given to exacting a penalty
against a transferor who claims reversal of the debit
when a valid authorization was in existence and the
transferor had no substantial reason to believe the
amount of the debit was incorrect.

3. The inter-bank agreements covering standing autho
rization to debit should provide a warranty on the part
of the transferee bank that it will reimburse the
transferor bank for any debits it has been required to
reverse on the demand of the transferor. The transferee
bank should have a similar warranty from the transferee.

4. Where the debit transfer is submitted at a frequent
and regular interval for a constant amount, the trans
feror can easily plan his cash flow. When the transfer is
irregular, infrequent or for a fluctuating amount, the
transferor, especially a non-commercial transferor, may
not be able to plan his cash flow properly. The
significance of this concern depends in large part on the
extent to which transferors, especially non-commercial
transferors, are permitted to carry debit balances in
their accounts at reasonable rates of interest. Where
this concern is significant, consideration may be given
to requiring the transferee, transferee bank or transferor
bank to notify the transferor of the date and amount of
the forthcoming debit in sufficient time for him to
adjust his cash flow. Consideration may also be given
to permitting the transferor to withdraw his autho
rization before the debit is entered.

Issue 12

Should there be a legal requirement as to the form of
authentication necessary in an electronic funds trans
fer?

References

"Agreements", paras. 26-39

Issue 21

Comment

1. It appears that no country requires a funds transfer
instruction to be in written form. It is for this reason
that banks have been able to use various forms of
electronic funds transfer techniques, including telex,
computer-to-computer telecommunications, handing
over of computer memory devices, and in some
countries, oral instructions by telephone, without the
need for express authorization by statute. In the

absence of legislation authorizing funds transfers to be
made electronically, there seems to be no general
requirement that a funds transfer instruction must be
authenticated.

2. It may be thought to be desirable to require by law
that all funds transfer instructions, including those in
electronic form, must be authenticated. However, it
may also be thought to be unnecessary since a bank
could not substantiate a debit to an account unless it
had a funds transfer instruction in a form on which it
could rely in case of later dispute. This should be
sufficient incentive for banks to be careful in their use
of funds transfer techniques where the authentication is
weak or non-existent. Furthermore, in many countries
banking supervisors would consider it to be an unsound
banking practice for banks to transfer funds on
instructions that were not adequately authenticated.

3. If it was thought desirable to require by law that
electronic funds transfer instructions must be authen
ticated, it may also be thought desirable to indicate the
type ofauthentication which would be legally acceptable.
Not only would this limit authentications to the types
which the legislator deemed sufficiently secure, it would
also assure that an authentication of the required type
could be relied on to authorize a debit to the
transferor's account, if there was otherwise doubt on
this point.

4. However, it may be thought to be impracticable to
specify by law in any meaningful way the manner in
which an electronic funds transfer instruction should be
authenticated. In contrast to authentication of a paper
based document, where a reasonably exhaustive list of
means of authentication, including signature, could be
given if desired, there are innumerable ways to authen
ticate a message sent by telecommunications. With the
rapid development of technology, some current methods
of authentication can be expected to become weaker
while new and more secure forms of authentication can
be anticipated.

5. As a result, it might be thought that any statutory
provision concerning the authentication of an electronic
funds transfer instruction should do little more than to
authorize the use of means appropriate to the type of
instruction involved. Questions as to the liability for
loss caused by fraudulent or erroneous authentication
might be dealt with separately, as might questions of
which party bears the burden of proof as to whether the
authentication was genuine or not.

Issue 13

Should sending banks be required to adhere to
standard formats when sending funds transfer instruc
tions?

References

"Agreements", paras. 47-54

ISO/DIS 7746/1.2, Banking-Standard telex formats
for inter-bank payment messages-Part 1: Transfers
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Comment

1. A sending bank can fail to adhere to a standard
format in two ways. It can fail to use the proper
message type when more than one message type is
available and it can fail to include all of the information
necessary for automated processing, including using
improper abbreviations or other standard designations,
placing the information in the improper field,pr placing
it in the field for additional information when it should
go into a specific data field. It is not a violation of the
format rules to include incorrect information, such as
the incorrect amount of the transfer, when the incorrect
information is in the correct data field.

2. The rules of S.W.I.F.T. and similar networks
specify the format which is to be followed for each
message type. The. only question remaining is the
consequence to the sending bank for failing to adhere
to the format. In contrast, even when the format rules
for funds transfer instructions sent by telex, which are
currently in an advanced stage of preparation and are
closely modeled on the S.W.I.F.T. format rules, have
become an international standard, they will not thereby
acquire any legal force. Unless these format rules take
on the character of norms of good banking practice,
they could acquire legal force only by statutory or
regulatory requirements that they be followed or by
agreement of the parties.

3. The legal consequences to a sending bank of failing
to follow the proper format rules could be twofold. The
bank could be responsible for all errors on the part of
subsequent banks that could be traced to the failure to
adhere to the format. Exoneration on the grounds that
a subsequent bank was itself negligent, in that it should
have understood the message correctly, might be
permitted, but it may be thought that exoneration on
this ground should be rare. The second consequence for
failing to follow the format rules could be the levy of a
standard charge on the sending bank to be paid to the
receiving bank for its effort in correcting the error of
the sending bank. If receiving banks regularly claimed
the charge, such a rule might have the beneficial
consequence of making sending banks more conscien
tious in adhering to the format rules, to the benefit of
all concerned.

Issue 14

Should a single electronic funds transfer format be
required for all debit and credit cards in use in a
country?

Reference

" Agreements", para. 54

Comment

1. The use of a single format increases the possibility
of interchanging funds transfer instructions and clearing
them through a single clearing channel. It also permits
the shared use of terminals by cards issued by different

banks and other card issuers, although agreement on a
common format does not necessarily imply shared use.
If a single format is required or encouraged by the
State, it is usually in order to bring about shared use.

2. The interest of the State in shared use may be to
create a nation-wide system of electronic debit or credit
cards. In some countries, proposed point-of-sale net
works have been delayed awaiting a decision on a single
format and shared facilities because retail interests wish
to have only one terminal at each cash register. Both
retail interests and the State may wish to assure that
one card issuer is not able to establish a dominant
position in point-of-sale systems by virtue of a format
which does not permit the use of cards from other card
issuers.

Issue 15

Where should customer accounts be considered to be
located for the purposes of the legal rules governing
funds transfers?

References

"Agreements", paras. 79-81

"Finality", paras. 62-68

Comment

1. So long as customer account records were main
tained exclusively on paper, the usual rule was that the
customer account was considered to be located for legal
purposes at the place where it was maintained for
bookkeeping purposes. When a bank had multiple
branches, customer accounts were usually maintained
at each branch, and therefore were located at the
branch for legal purposes.

2. When a bank has a centralized data processing
centre to which funds transfer instructions must be
brought for processing, it may be thought that the basis
for the old rule is eroded and that, at least for some
purposes, the centralized data processing centre might
be considered to be the location of the customer
accounts. When a bank has remote access to the
processing unit from terminals at some or all of its
branches within the same legal jurisidiction so that
relevant information can be entered to the account
from these remote terminals, it may no longer be
relevant to ask where the customer account is main
tained since any or all of these locations may serve
equally well. However, where paper-based funds transfer
instructions are sent to the branch at which the account
was opened for purposes of comparing signatures
before the funds transfer becomes final, it may be
thought that the account should remain localized at the
branch even if the funds transfer data can be entered to
the account from one or more other locations.

3. The question as to the localization of the account
records may be relevant for knowing the place where a
debit transfer instruction must be presented for honour,
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the place where a credit must be sent, the place where
the transferor of a debit transfer instruction can notify
his bank of the withdrawal of the instruction and the
place to which legal notices and attachments of an
account can be delivered. In the case of legal notices
and attachments of accounts, the relevant statute may
specify a place where the notice or legal process must be
delivered or the person to whom it must be delivered,
which need not be connected to the place where the
account is maintained.

Issue 16

Should the duty of a transferor bank in a credit
transfer be limited to sending a proper credit transfer
instruction to a proper receiving bank or should the
transferor bank's duty be to see that the transferor's
instruction is carried out?

References

"Liability", paras. 56-60, 100

Issues 3, 22, 30

Comment

1. This issue goes only to the question of the party
responsible for the fulfilment of the funds transfer
instruction. It deals neither with the standard of
conduct to which any given bank or the banking system
as a whole should be held responsible nor with the
damages the transferor should be able to collect for
improper performance. The extent of the duty of the
transferor bank is of particular importance in inter
national credit transfers and in domestic credit transfers
in fragmented banking systems where a credit transfer
may pass through several banks, communications
systems or clearing-houses between the transferor bank
and the transferee bank.

2. It may be thought that, since the transferor deals
only with the transferor bank, has few independent
means of identifying why a funds transfer was not
carried out properly and can put little pressure on a
distant or foreign bank to settle with it for the losses,
the transferor bank should be responsible to the
transferor for the proper performance of the funds
transfer. This conclusion might be supported by the fact
that banks participate in the design of the funds
transfer system as a whole and the transferor bank
normally decides which intermediary banks to use.
Where the transferor bank itself was not at fault, it
should normally be reimbursed for the loss, thereby
eventually placing the loss on the individual bank at
fault or on the system as a whole. It might be expected
that one result of such a rule would be that banks might
increase the pressure on other banks that consistently
make loss-causing errors to improve their procedures.
Further unification of banking standards and practice
for international transfers might also be encouraged as
an additional means of reducing loss-causing errors and
delays.

3. However, it might also be thought that it would not
be reasonable to hold the transferor bank responsible
for errors occurring at other banks. This is particularly
true of errors caused by the transferee bank, since the
transferor bank seldom has any choice as to the identity
of the transferee bank. Even if the transferor bank had
a right of reimbursement, it may not always recover
from the bank at fault in another country because of
exchange control regulations or the like and it could be
thought that the transferor bank should not be required
to carry such risks of non-reimbursement. Furthermore,
the transferor bank might be held liable to the
transferor under the banking and legal standards of its
country, whereas the bank in the country where the
problem occurred may have been following different
banking practices of its country. This raises the
question whether the transferor bank's obligation should
be limited to a duty to the transferor to warn him of the
different banking practices of which it knew or should
have known.

4. The alternative approach to liability is that each
bank is directly responsible to the transferor for
carrying out its obligations in respect of the funds
transfer instruction. These two approaches are often
determined by, or expressed by, the concepts of agency
or of privity of contract. It may be thought that the
consistent application of either of these concepts within
a domestic legal system provides the transferor with a
legal basis to hold responsible either the transferor
bank or the bank at fault. However, it may be noted
that in international transfers it is possible for the
transferor not to be able to hold the intermediary bank
responsible because of lack of privity of contract. It
may, therefore, be thought desirable for a clear and
consistent rule to be available, especially in inter
national funds transfers.

5. Consideration might be given to the imposition of a
higher funds transfer fee in exchange for which the
transferor bank would take on a heavier burden of
responsibility for losses caused by errors or delays of
other parties in the funds transfer system as well as for
its own errors or delays.

Issue 17

Is the transferee bank responsible to the transferor,
to the sending bank or to the transferee for the
proper fulfilment of its obligations in regard to a
credit transfer?

References

"Liability", para. 93

"Finality", paras. 5-20

Comment

1. The transferee bank in a credit transfer may be
regarded as being in a legally ambiguous position. On
the one hand, its contract with its customer calls on it
to receive transfers for credit to the account. In this
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respect the transferee bank would seem to be con
tractually responsible to the transferee for the proper
fulfilment of its obligations as soon as it has received
the credit transfer instruction from the sending bank.
Any delays on its part in processing the instruction
should be consistent with that contractual obligation.
On the other hand, since the funds transfer does not
become final and the transferor has not completed his
obligations to the tra.nsferee until the transferee bank
performs the requisite act bringing about finality, the
transferee bank might have an obligation to the
transferor (or to the sending bank) to act promptly and
accurately to perform that act.

2. One approach to determining the party to whom
the transferee bank should be liable for failure to carry
out the funds transfet; instruction properly. would be to
fix a point of time before which the transferee bank acts
on behalf of the transferor (or the sending bank) and
after which it acts for the transferee. This point of time
might be the moment when the funds transfer becomes
final. Alternatively, it may seem reasonable for the
transferee bank to be responsible both to the transferor
(or to the sending bank) and to the transferee.

Issue 18

Should public telecommunications carriers, private
data communications services, electronic funds transfer
networks and electronic clearing-houses be responsible
for losses arising out of errors or fraud in connection
with a funds transfer instruction?

References

"Liability", paras. 23, 24, 68-73, 78-81

Issue 16

Comment

1. The question whether public telecommunications
carriers should continue to be exonerated from all
liability for losses arising out of a lost or delayed
message or from changes in the content of the message
has been re-opened because of changes in the nature of
the services offered and as a result of the deregulation
or privatization of the service in some countries.
However, in the absence of such liability, consideration
might be given as to whether the transferor or one of
the banks should bear the loss. In favour of the
transferor bearing the loss is that the funds transfer is
undertaken on his benefit and the loss occurs through
no fault of any party who could be held liable. In
favour of the loss being borne by one of the banks is
that the banks are in the best position to design a funds
transfer system using the public carriers where delays or
errors would be brought to the attention of the sending
or receiving bank, thereby permitting prompt correction.
Amongst the banks which might be selected to bear the
loss are the transferor bank, especially if the transferor
bank is responsible for the proper performance of the
entire funds transfer, and the sending bank of the
instruction that was lost, delayed or whose content was
altered.

2. Private data communications services, electronic
funds transfer networks and electronic clearing-houses
may contract with the participating banks to limit or
exclude their liability for lost, delayed or altered funds
transfer instructions. It may be thought that contractual
allocation of loss between these entities and the
participating banks should not violate public policy.
However, consideration should be given as to whether
the effect of these contractual provisions is to place the
loss on the transferor. It might be thought that there is
less reason for the transferor to bear this loss than when
the loss occurred with the public carrier, since the
networks and clearing-houses are an integral part of the
banking industry and the banks have a choice as to
whether to use the private data communications services
for sending funds transfer instructions.

3. It might be thought that the telecommunications
carrier, data communication service, electronic funds
transfer network or electronic clearing-house should be
liable for loss caused by the fraud of its employees.
However, it might also be thought that there are limits
to the extent to which an employer should be respon
sible for the acts of its employees, especially when those
acts are illegal. A distinction might be drawn between
losses from fraud made possible by access to account
records or to equipment as part of the employment
relationship, for which the employer would be respon
sible, and losses from fraud made possible by knowledge
acquired by the employee in the course of his employment,
for which the employer would not be responsible.

Issue 19

Should a bank be free from responsibility for errors
or delayed funds transfers caused by failures in
computer hardware or software?

Reference

"Liability", paras. 64-67

Comment

1. Although bank computer hardware and software
have reached high degrees of reliability compared to only
a few years ago, on occasion errors occur and funds
transfers are lost, delayed or altered because of computer
failure. On the one hand it may be thought that
technical problems of this nature are beyond the
control of a bank and that the bank should be free from
responsibility for any losses caused to customers as a
result. If free to do so, banks often include a provision
to this effect in the contracts they have with their
customers.

2. On the other hand it may be thought that the
degree of computer reliability is such that computers
should be treated the same as any other type of
equipment used by banks. Computer failure may be the
result of improper equipment or software or inadequate
maintenance, and the consequences of computer failure
can be reduced by advance planning, which may
include the availability of redundant equipment, back-

I
i

I
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up power supplies, plans for using alternative means of
effecting funds transfers and, in general, prompt action
by the bank. As a result, a generalized exoneration
from liability may be thought not to be justified, but an
exemption from liability for computer failure might be
justified when the bank could not be expected to have
prevented the failure or reduced its consequences.

Issue 20

Should a bank be liable to its customer for having
entered a debit or credit to the account according to
the account number indicated on the funds transfer
instruction it has received if the name on that
account does not correspond to the name given on
the funds transfer instruction?

Reference

"Agreements", paras. 44-46

Comment

1. The accounts to be debited and credited may be
indicated on the funds transfer instruction by name, by
account number, or by both name and account number.
Banks which keep customer account records using auto
matic data processing normally rely upon the account
number alone for processing. This may be the only
possible means when the instructions are batch-pro
cessed. However, it should be possible to compare the
account name when the instruction has been transmitted
individually by telecommunications.

2. It is unlikely that entering debits and credits by
account number alone needs legislative authorization
under the law of. any country. However, it may be
thought that it would be useful to indicate whether the
bank should be liable for any loss which might occur if
the name of the party to be debited or credited
according to the funds transfer instruction did not
correspond to the name on the account. The name on
the instruction and the name on the account may fail to
correspond because of fraud,error, including error by
the transferor, or because the transferor did not know
the correct name of the account.

3. A rule fully supportive of the increased use of
automatic data processing might be that a bank that
entered a debit or credit according to the account
number on a funds transfer instruction it received
would not be liable even though the entry was made to
an account bearing a different name from that on the
instruction. Any loss would be borne by the transferor
or the bank at which the incorrect account number was
first entered on a funds transfer instruction. This might
be expressed as a rule that in case of conflict between
the account number and the account name, the account
number prevailed.

4. It may also be thought that the bank could be
expected to compare the account number and the
account name and discover any discrepancy between
them. In particular, this might be done with high-value

funds transfers received by telecommunications. If it
chooses to enter debits and credits on the basis of
account numbers alone, it is for the benefit of the bank,
and the customers should not suffer as a result. If this
position is taken, consideration might be given as to
whether the transferee bank or the transferor should
suffer the loss where the discrepancy was caused
through the error of the transferor or the fraud of one
of his employees. The normal rule in such cases would
probably be that the transferor bore the risk of such
loss. If loss were attributed to the transferee bank, it
would be a recognition that the loss could have been
prevented by the subsequent actions of the transferee
bank.

Issue 21

Should the bank or the bank customer carry the burden
of proof whether a debit to the transferor's account was
authorized by him or occurred through his fault?

References

"Liability", paras. 13-21

Issue 7

Comment

1. The issue of the burden of proof involves litigation.
If the customer has the burden of proving that a debit
to his account was unauthorized and can neither meet
that burden nor shift to the bank the burden of proving
that the debit was authorized, the customer will fail in
his claim. If the bank has the burden of proving that
the debit was authorized, the likelihood that the
customer will succeed in his claim is increased.

2. In issue 7 it was noted that in almost all countries
computer records are accepted as evidence of the
transactions they record. Although all legal systems
that accept computer records as evidence permit a party
to raise doubts as to the correctness of the record by
showing that the computer system was improperly
designed, insufficiently maintained or that improper
procedures were used to enter the data so that accuracy
of the data entries was not assured, in most disputes as
to whether a funds transfer instruction had been
properly authorized electronically, it would be a practical
impossibility for the customer to raise such doubts
about the bank's computer system or procedures. This
is particularly true of small-value funds transfers, but it
would also be true of most large-value funds transfers.

3. In many cases when a customer claims that the
funds transfer which was initiated through a customer
activated terminal was not authorized, the surrounding
circumstances may either substantiate his claim or lead
to strong doubts of its validity. However, when the
surrounding circumstances neither substantiate nor
raise serious doubts about his claim, a decision as to
whether the customer's account may be debited often
rests on whether the customer or the bank bears the
burden of proof. The most frequent current example is
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the withdrawal of cash from an automatic cash dis
penser, but the issue can be expected to arise frequently
in point-of-sale transactions as well. In both cases the
p~rty who issues the funds transfer instruction departs
with the cash or the goods leaving no audit trail other
than the funds transfer instruction itself. A less frequent,
but individually more important, case involves fraud
ulent large-value transfers where knowledge as to the
identity of the fraudulent party might be relevant to the
allocation of loss to the bank or to its customer.

4. It may be thought that it is so unlikely that the
record of the account to be debited could be in error as
a result of undetected computer error or that a third
person could fraudulently access the computer without
the aid or the negligence of the customer that the
burden of proof should properly rest upon the customer
to show that the entry at the customer-activated
terminal was made without his aid and was not the
result of his negligence. It is this argument that
supports the provisions found in many bank-customer
contracts that the customer is responsible for all
transactions initiated by use of his debit card or other
access device unless he has reported that the card was
lost or that the means of access was compromised in
some other way.

5. It may, however, be thought that fraudulent access
to customer-activated terminals is a known and serious
problem for which the banking industry should be
responsible to its customers. It might even be thought
that it is the duty of the banking industry to devise
means of access to the computer through customer
activated terminals that are so secure that ordinary
negligence on the part of the customer would not be
sufficient to compromise them. It could also be thought
that, unless such secure means of access are available
the banking industry should install customer-activated
terminals only with great caution. This might lead to a
conclusion that the bank in question should not be
allowed to debit the customer's account unless the bank
could show that the means of access to the computer
was so secure that it was impossible, or that it was
highly unlikely, for the entry to have been made unless
the means of access had been compromised in the
hands of the customer. At present this would probably
lead to the result that the bank could not debit its
customer's account unless surrounding circumstances
indicated that the fraud could be attributable to him.
However, as more secure forms of authentication at
customer-activated terminals become available, it could
be expected that banks would be able to sustain this
burden of proof with greater success.

Issue 22

Should the customer or the relevant banks carry the
burden of proof as to the source of error or fraud
causing loss in effectuating a funds transfer?

References

"Liability", para. 59

Issues 7, 16, 21

Comment

1. This issue can arise in two principal ways. The first
is that the customer claims to have initiated a funds
transfer instruction but the bank has no record of it.
Although the most frequent cases involving loss will
undoubtedly arise from instructions alleged to have
been sent from a customer-activated terminal at the
customer's place of business, once funds transfers from
automated teller machines or home banking terminals
become common, cases are bound to arise involving
such matters as lapsed insurance contracts for failure to
pay the premium which was due. It could be expected
that in most cases when the instruction was sent from a
terminal at a place of business, the customer's computer
would retain a record of the transmission. The issue
may then focus on which party bears the risk of loss of
the message, the customer or the bank. In the case of an
automa~ed teller machine or a home banking terminal,
there Will often be no paper receipt or computer record
available to the customer to prove the transmission.
Without such a receipt or record and in the absence of
regular business routines by the non-commercial
customer that would lend credence to his claim, it may
be thought that the customer should carry the burden
of proof.

2. The second way in which the issue can arise is that
the funds transfer instruction was lost or delayed or
contained an error when it arrived at the transferee
bank but the source of the problem is unclear. When
the rule selected imposes responsibility on the transferor
bank for the proper performance of the entire funds
transfer, it can be expected to carry the burden of proof
that the loss, delay or error occurred in a manner which
exonerates the bank from liability (see issue 16). When
the rule selected does not impose such a responsibility
on the transferor bank, the transferorcould be expected
to carry the burden of proof of showing which bank is
liable for the loss, delay or error. Normally, the audit
trail should be sufficiently clear to show the bank where
the problem occurred. However, the records establishing
the audit trail would be in the complete control of the
banks, and in the case of an international funds
transfer, some of those banks may be foreign banks
with the consequent increased difficulty of securing
information. If the records of the banks disagreed, the
transferor would have no independent means of carrying
this burden of proof. In addition, the transferor may be
required to show that the loss, delay or error occurred
through the negligence or other fault of the bank in
question, in which case he could be expected to carry
the burden of proof as to the cause of the problem.

Issue 23

Should the funds be required to be made available to
the transferee within specific periods of time after the
transferor bank receives a credit transfer instruction?
If it should, how should the period of time be
determined?
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References

"Agreements", paras. 55-78

Issues 16 and 27-29

ISO/DIS 7746/1.2, Banking-Standard telex formats
for inter-bank payment messages-Part I: Transfers

ISO/DIS 7982/1, Bank telecommunication-Funds
transfer messages-Vocabulary and data elements (as
revised on 14 November 1984)

Comment

I. This issue is concerned only with the question
whether a time-limit should exist within which credit
transfers should be completed and, if so, what the
source of that time-limit should be and which banks
should be liable for failure to meet it. It is not
concerned with the period of float that might be created
in credit transfers, since the period of float can be made
longer or shorter than the period of time which is
required to effect the credit transfer by establishing an
interest date earlier or later than the entry date.

2. In order for a transferor to initiate credit transfer
instructions in time to meet payment deadlines, the time
necessary before the transferee will have available funds
must be known. Banks are increasingly able to give
precise estimates of the time necessary for inter-bank
credit transfers to be completed, since electronic fund
transfer techniques are more reliable in this regard than
are paper-based credit transfers. This is true for both
domestic and international credit transfers.

3. It may be thought that, if transferor banks offer a
service which contemplates that funds will be available
to the transferee on a specified pay date, transferors will
tend to rely on that fact in planning their transactions.
In such a case, the transferor may well have a basis for
claiming for losses that might have occurred because of
unexcused delay.

4. It may be thought that the transferor bank should
be required to act upon a credit transfer instruction it
has received within a limited period of time appropriate
to the type of funds transfer involved. If it was felt
necessary, it should be possible to agree on standard
time-limits for all types of credit transfer instructions in
use in a country. These time-limits should, of course,
take into consideration the normal causes of delay which
prevent all funds transfers from being completed within
the optimal period of time. Where the credit transfer is
a one-bank transfer, the bank might be held responsible
for completing the transfer within the appropriate
period of time. A different period of time might apply
when the transferee's account was at another branch
within or outside the country where the transferor held
his account and the data processing of the transferee's
account was performed at a different location from that
servicing the transferor's account.

5. In a funds transfer involving two or more banks,
each of the banks receiving the instruction would seem
also to have an obligation to act within a limited period
of time. Where the receiving bank received the funds

transfer instruction through a network, the period of
time might be established by network rules. In other
cases, it may be established by banking custom, by
inter-bank agreement, or by law. This obligation of the
receiving bank might be considered to run either to the
transferor or to the sending bank. In either case, there
would be an increased likelihood that the estimated
time for the entire funds transfer would be accurate.

6. Since the transferor must rely upon the transferor
bank to furnish the estimate of time necessary for the
funds transfer and to serve as the entry point to the
entire funds transfer system, it seems appropriate to
consider. whether that bank should be legally respon
sible for the funds transfer being carried out on
schedule. On the other hand the transferor bank cannot
control the actions of the other banks in the chain, and
can rarely even select the transferee bank (see issue 16).

7. When the transferor specifies a pay date, i.e. the
date on which the funds are to be made available to the
transferee, the generalized obligation of the transferor
bank or other banks in the chain becomes more
specific. The acceptance of a funds transfer instruction
with an indicated pay date might be understood to
create a contractual obligation on the part of the
transferor bank that the funds would be available to the
transferee by that date. At a minimum it might be
thought that the transferor bank would be obligated to
include the pay date in its funds transfer instruction to
the next bank in the chain. However, since standard
message formats for telex and computer-to-computer
funds transfer instructions do not contain a field for the
pay date, that information would have to be included in
the field for receiver information. It may also be noted
that the term "pay date", which had been in earlier
drafts of the proposed vocabulary for use in banking
telecommunications, has been eliminated from the most
recent version.

8. It might be thought that, when the transferor had
provided insufficient time to be certain of meeting the
pay date, the transferor bank would also be obligated
to inform the transferor of that fact. Furthermore, if a
receiving bank is not obligated to credit its credit party
until it has received value, the transferor bank as
sending bank would be obligated to provide its receiving
bank with value in time for that bank to act within the
necessary period of time.

Issue 24

How often should a bank be required to send its
customers a statement of account activity?

Reference

"Liability", paras. 47-50

Comment

1. A bank and its customer could agree that a
statement of account activity would be given more
often than might be required by law. This would be
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particularly true of business accounts where daily
statements of account activity are often given. There
fore, this issue relates only to the minimum requirements
that might be imposed by law.

2. In those banking systems where a notice is given
whenever a debit or a credit is entered to an account,
that notice serves as a statement of account activity. In
other banking systems where a notice of debit or credit
is not given automatically, periodic statements might
normally be expected. However, an appropriate mini
mum requirement might vary for different types of
account and different levels of account activity. In some
cases, such as where the account is secret and designated
only by number, it might be considered inappropriate
for any periodic statement of account activity to be sent
in the mail to the 'customer. Therefore, it might be
thought that the frequency of statements of account
activity is a matter which could be left to the agreement
of banks and their customers.

3. It may, however, also be thought that for at least
certain types of accounts minimum requirements estab
lished by law would be appropriate. This would most
likely occur with regard to non-commercial accounts in
countries where a notice of debit or credit was not
necessary for the debit or credit to become final. This
may be thought to be of increasing importance as larger
numbers of individuals than in the past use bank
accounts for funds transfers. It may be thought that
these individuals are less likely to keep adequate
records of their funds transfers. Where the transferor
has an unqualified right for a period of time to demand
reversal of a debit transfer made pursuant to a standing
authorization to debit, the transferee would have an
interest in knowing that the transferor had received
notice of the debit and that the time for reversal had
begun to run. Furthermore, the increased amount of
fraud that has been reported as a result of the use of
customer-activated terminals may be thought to call for
relatively frequent statements of account activity as an
aid in discovering the fraud.

4. If a statement of account activity is required by
law, some consideration might be given as to whether
the statement must be on paper and be sent to the
customer or whether the requirement is satisfied when
the statement is made available at the bank. In
particular, the statement might be made available
through the use of a customer-activated terminal that
the customer has in his home or place of business or
through an automated teller machine.

Issue 25

How much time should a bank customer have to
notify his bank of improper entries to his account?

Reference

"Liability", paras. 51-54

Comment

1. In some countries the period of time during which a
bank customer should notify his bank of improper
entries to an account is a part of the law concerning
funds transfers. In other countries the period of time is
determined by general rules of law. In either case the
period of time should be relevant to current banking
procedures.

2. The total period of time available to a bank
customer to notify the bank of improper entries to his
account, starting from the time when the entry is made
to the customer's account, is determined both by the
event which causes the period to commence to run and
the duration of the period. The period could commence
when the entry was made. In some countries, in
accordance with general rules of law, the period
commences when a formal balance of the account is
stated by the bank, which may be semi-annually or
annually. It may be thought, however, that it is more
relevant for the period to commence when the bank
gives the customer a statement of account activity
showing the entry, since that is the event that brings its
existence to the attention of the customer. If a
statement of account activity is available to the customer
through a customer-activated terminal, it might be
thought that the period of time should commence to
run as soon as the entry could show on the terminal on
a request by the customer. If no statement of account
activity is sent to the customer or available through a
customer-activated terminal, the period might com
mence when information that the entry has been made
is available to the customer at the bank on request.

3. When the period of time for the customer to notify
his bank of an improper entry is limited only by the
statute of limitations or period of prescription, i.e. the
limitation period for commencing legal action, the
period is often several years long, and may be con
siderably longer. It may be thought, however, that a
shorter period of time, which might be measured by
months rather than years, would be appropriate for
giving notice. Especially where the improper entry
appears to have arisen out of fraud or where the entry
was made to an incorrect account, prompt notice to the
bank may permit the bank to pursue the fraudulent
party or correct its error by entering the amount to the
correct account.

4. Consideration might be given as to whether there
should be different periods of time for different types of
account or for different types of customers. It might be
thought, for example, that commercial customers should
have a shorter period during which to notify the bank
of an improper entry than would most non-commercial
customers, since it can be assumed that commercial
customers reconcile their statements of account activity
sooner and with more care. Furthermore, the average
size of individual commercial funds transfers is larger
than non-commercial funds transfers, making it of
greater importance that individual errors or fraud be
found promptly.
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5. It may be thought that the period of time available
to a bank customer to give notice of an improper entry
should be a matter of mandatory law not subject to
being reduced by agreement between banks and their
customers. However, it may also be thought that,
particularly in the context of commercial accounts or of
large-value funds transfer networks, it would be desirable
for the parties to be able to adjust the legally prescribed
period of time to the circumstances of the account and
its activity.

Issue 26

Should there be a clearly articulated error resolution
procedure?

Reference

"Liability", para. 55

Comment

1. Since bank customers may question a certain
number of entries to their account which may have
been made in error or may be a result of fraud, every
bank will of necessity have a procedure for investigating
and resolving those errors. In some banks the procedure
may be unwritten and informal. In many banks, and
particularly banks with a large number of accounts and
entries, the procedure tends to be written and formal.

2. It may be thought that every bank should have a
written error resolution procedure. Such a procedure
might be expected to contain certain minimum require
ments in regard to the time the bank has to respond
to the enquiring customer and the information that
must be contained in the response. It may also be
thought that the error resolution procedures of the
bank should be made known to the bank's customers in
an appropriate form.

3. Since error or fraud in a funds transfer often
involves actions of banks other than that of the
enquiring customer, any such procedure adopted by
only one bank would of necessity be limited in its
scope. Particular difficulties might be encountered
where the other banks involved were in other countries
and those banks had different standards in regard to
investigating and correcting errors or reporting on
apparent fraud.

4. It may be thought, therefore, that inter-bank
agreements might be developed regarding error reso
lution procedures. These agreements might be incor
porated into the rules of funds transfer networks,
adopted by banking associations or by bilateral agree
ments between correspondent banks. It could be
expected that the provisions of any such agreements
relating to small-value funds transfers might be signi
ficantly different from those in agreements relating to
large-value transfers.

5. In some countries it may be thought useful to
prescribe by law the required error resolution pro-

cedures. It may be thought that, especially in regard to
non-commercial accounts, mandatory error resolution
procedures are an important measure of protection to
bank customers who are otherwise in a weak position
to argue with their bank about an alleged error on the
part of the bank. However, it may also be thought that
any error resolution procedure prescribed by law would
be apt to be either too general to be of much protection
to bank customers or so detailed as to generate
unnecessary expense. It may also be thought that in
most countries experience does not necessitate legislation
on this point.

Issue 27

Should either the transferor or the transferee recover
interest for a delay of a funds transfer?

References

"Agreements", paras. 55-78

"Liability", paras. 92-95

Issues 23, 30

Comment

1. Issue 23 discussed whether the banking system
should be required to make a credit transfer available
to the transferee within specific periods of time after the
transferor bank receives a funds transfer instruction.
Implicit in that question was the question of the nature
of damages that might result from a failure of the
banking system to meet the time schedule. The most
natural element of damages for delay in paying a sum
of money on time is interest.

2. It should be noted here, as was alluded to in issue
23, para. 1, that in some banking systems an implicit
interest charge is built into the funds transfer schedule
by debiting the transferor with an interest date of day 1
and crediting the transferee with an interest date of day
3. This implicit interest charge is not present in other
banking systems where both the debit and the credit
have the same interest date, e.g. day 3. However, in
either case if the transfer is delayed and the credit is
entered with an interest date of day 5, there has been a
two-day loss of interest to the transferee.

3. When a large-value funds transfer is delayed, the
transferee's interest loss may be significant. However, in
some banking systems it may be as difficult to
determine which of several rates of interest is the
appropriate rate of interest to compensate the transferee
as it is to determine the appropriate rate of interest to
compensate the transferee bank in case of delay (see
issue 30). One solution would be to give the transferee
the rate of interest he would have received in the
account. This is the solution implicit in the procedure
of back-dating the credit mentioned in paragraph 4,
below. Another solution would be to tie the interest
rate used in calculating compensation to the transferee
to the interest rate used for inter-bank compensation as
described in issue 30.
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4. Although it is the transferee who has suffered the
lost interest, it is not clear from whom the transferee
should be able to recover. It could be thought that the
transferee should be able to recover from the transferor
if the delayed entry of the credit constituted breach of
the underlying contract. If this were to happen and if
the delay did not occur at the transferor bank, the
question would arise as to whether the transferor could
seek reimbursement, and from which bank. If the delay
occurred at the transferee bank, the transferee should
probably be able to recover from it on the grounds of
the pre-existing contract of account. However, if the
delay appeared to have occurred at any other point in
the funds transfer chain, including at the transferor
bank, the transferee may not have a direct claim against
that party. A practice which reduces the theoretical
problems is that the interest date of the credit in the
transferor's account may be back-dated to the appro
priate date, with interest and fees adjusted to what they
would have been if the transfer had not been delayed.
In most cases this procedure would compensate the
transferee adequately for the delay.

5. In the vast majority of delayed small-value transfers
no claim for compensation for lost interest could be
expected. The size of the individual claim would be
small and transferees receiving small-value transfers
often are not aware of the appropriate interest date for
the funds transfer. If delay in completing small-value
transfers beyond the established time-limits is a serious
problem in a banking system, consideration could be
given to administrative solutions that would eliminate
this effect of delay on the transferee. One such solution
might be to provide that the interest date of the debit to
the transferor and the interest date of the credit to the
transferee must be the same or separated by a specific
number of days.

Issue 28

Should either the transferor or the transferee recover
exchange losses for delay of a funds transfer?

References

"Agreements", paras. 55-78

"Liability", paras. 96-97

Issues 23, 27

Comment

1. As is true of a claim for lost interest, a claim for
exchange loss can be made only if the time schedule for
the funds transfer is so precise that the time when the
exchange should have been made is clearly determined
or determinable. In a period of floating rates with daily
movements of several per cent between major trading
currencies not unknown, the precise determination of
the hour or even the minute when the exchange should
have been made could be relevant in particular cases.

2. Putting aside the influence of hedging operations by
the parties, the transferor may suffer exchange loss if
his obligation to pay is denominated in a foreign
currency and his currency of account devalues against
the currency of payment between the time when the
exchange should have been made and the time when it
was made. Similarly, the transferee may suffer exchange
loss if the currency of payment is a foreign currency
which devalues against his currency of account between
the time when the exchange should have been made and
the time when it was made. The fact that there was an
exchange loss, and the amount of that loss, might be
established by a subsequent cover purchase of the
foreign currency by the transferor or transferee, as the
case may be. The transferee suffers no exchange loss
during the transfer itself if the currency of the account
to which the transfer is credited is the same as the
foreign currency of payment. However, consideration
might be given as to whether a claim for exchange loss
should be allowed when the transferee intended, or was
required by currency control regulations, to sell the
foreign currency promptly after receipt and the trans
feror knew of this intention or requirement.

3. Where the exchange loss occurred because of delays
at a bank prior to the transferee bank, the same
difficulties exist in determining from whom, and in
what manner, the transferee could recover his loss as
there are in regard to recovering lost interest arising out
of delay (see issue 27).

4. If no recovery for exchange loss is permitted, the
transferor and transferee are required to accept the rate
of exchange prevailing when the exchange was made in
fact. If recovery of exchange loss is permitted, consi
deration might be given as to whether the customer, i.e.
transferor or transferee, as the case may be, should
have the choice between the rate of exchange prevailing
when the exchange should have been made and the rate
of exchange prevailing when it was made in fact.
Alternatively, the governing rate could be deemed to be
the rate of exchange prevailing when the exchange
should have been made. In this latter case the banks
would have the right to apply that exchange rate to the
transaction even though the rate had moved in favour
of the customer before the exchange occurred. As noted
in the chapter on liability, para. 97, in the draft
Convention on International Bills of Exchange and
International Promissory Notes, the holder of the
instrument is given the choice of dates "in order to
protect him against any loss he may suffer because of
speculation by the party liable".

Issue 29

Under what circumstances should the bank be liable
for consequential damages?

References

"Liability", paras. 98-100

Issues 16,23
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Comment

1. Although delay or error in the processing of a
funds transfer instruction can usually be fully com
pensated by payment of interest, or exchange loss and
the making of similar financial adjustments, in a few
cases the failure to complete the funds transfer by the
anticipated date may cause consequential damages to
the transferor arising out of the cancellation of a
contract, incurring of a penalty or forfeiture of rights
with damages far exceeding compensation measured as
interest.

2. It may be thought that, in accordance with the
general rule, the bank should not be liable for con
sequences it did not foresee and could not reasonably
have foreseen. Since a delay in executing a funds
transfer only rarely causes such loss, even where the
amount transferred is large, liability for consequential
damages would be correspondingly rare. This might be
thought to be in accordance with the fee schedule for
funds transfers since that schedule is usually too low to
support even occasional claims for the large damages
which might result.

3. However, there are occasions when the transferor
bank knows the purpose of the transfer and the
consequences that would follow from delay or error in
its transmission. It might be thought that in such cases
the normal rules of liability should follow. If this
approach was taken, the transferor bank would be
liable for the consequential damages arising out of its
own errors or delays in processing the funds transfer.
On the other hand, banks often know a considerable
amount about the affairs of their customers without
that knowledge being available to the funds transfer
department. It could be questioned who within the
bank should have the requisite knowledge for the bank
to be responsible for consequential damages.

4. If the transferor bank was responsible for the entire
funds transfer, including the actions taken by other
banks (see issue 16), it would be responsible for
consequential damages arising out of any delay or error
in the funds transfer. However, if the transferor bank
was responsible only for its own actions and the delay
or error occurred at a subsequent bank in the trans
mission chain, the question would arise whether the
subsequent bank should be bound by the knowledge of
the transferor bank or whether it could defend on the
grounds of unforseeability.

5. It should be noted that under current banking
practice it would be unusual for the transferor bank to
explain to its receiving bank the potential consequences
if the funds transfer instruction was delayed. However,
there is no intrinsic reason that it should not have such
a duty. At a minimum it might be thought that the
transferor bank should include the pay date in the
funds transfer instruction (see issue 23). It might also be
thought that inclusion of such a pay date would give
the banks in the transmission chain the knowledge that
some business consequences might occur if the funds
were not available to the transferee by that date, even if
they did not know the exact nature of those conse
quences.

6. It may be thought that there should be a standard
procedure available whereby a transferor could notify
the transferor bank that it was of particular importance
that the funds transfer be completed on time. An
additional fee might be charged based on a special
priority procedure required for handling the funds
transfer. Such a procedure would seem to have its
greatest utility in international funds transfers where
the possibilities of delay or error are the most significant
and the difficulties of recovering substantial damages
from an intermediary bank at fault are the greatest,
although it might also be instituted for domestic funds
transfers.

Issue 30

Should there be special rules governing the inter-bank
liability for late reimbursement or for erroneous
funds transfers?

Reference

Issue 16

Comment

1. In addition to any loss to the bank customers
(transferor and transferee) that may be caused by an
error on the part of the sending bank, the receiving
bank may also suffer a loss. Although general rules of
law would furnish a basis for determining when liability
exists and for calculating the loss, they may not be
completely satisfactory when applied to banking situa
tions without interpretation. Furthermore, the general
rules of law differ from one country to another and the
use of conflict of laws to determine the appropriate
compensation may be thought not to be satisfactory for
the routine calculation of compensation. Therefore, it
may be thought desirable for inter-bank rules to be
prepared, especially for international funds transfers.

2. If the receiving bank should be required to pay
damages to its credit party for losses arising out of
errors or delay experienced prior to receipt of the funds
transfer instruction by the receiving bank, that bank
could be expected to receive reimbursement for the loss
from the sending bank. An inter-bank agreement might
be prepared to govern that reimbursement. A threshold
question would be whether any such agreement should
cover matters that would otherwise be governed by
general rules of law. Other issues might include: Would
the receiving bank receive reimbursement from the
sending bank if the error was caused by yet an earlier
bank in the chain? Could the receiving bank receive full
reimbursement from the sending bank for all damages
it has paid or would it have to justify the damages by
showing a court order or arbitral decision? If the
damages paid to the transferee consisted of interest
only, should the transferee bank recover that interest as
reimbursement in addition to the inter-bank interest
discussed in the following paragraph? Similar questions
are faced and might be settled by an inter-bank
agreement if, as suggested in Issue No. 16, the
transferor bank in a credit transfer is responsible to the
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transferor for the proper performance of the entire
credit transfer.

3. When the receiVIng bank has credited its credit
party as requested but has not received reimbursement
on the date indicated, there is no loss to the credit party
but there is a loss of interest to the receiving bank.
Similarly, when a sending bank requests a receiving
bank to correct an error of the sending bank by
entering a credit to the account of the credit party as of
a date earlier than the date of receipt of the instruction,
the receiving bank has lost the opportunity to invest the
funds it should have received at that earlier date. A
contrary situation occurs when a bank sends a credit
transfer instruction to the wrong receiving bank and
that bank, at the request of the sending bank, sub
sequently reverses; the credit entered to the account of
its credit party and returns the funds to the sending
bank. The receiving bank has had the use of funds to
which it should not have been entitled. In some legal
systems the receiving bank may be obligated to
reimburse the sending bank under a theory of unjust
enrichment or the like even though the error was that of
the sending bank.

4. In many banking systems there may be more than
one interest rate that might appropriately apply to the
inter-bank compensation. For international funds trans
fers there would certainly be more than one applicable
rate. It may, therefore, be thought to be useful for inter
bank rules to specify the conditions under which
interest would be given by one bank to the other as
compensation and to give appropriate formulas for
calculating the amount of interest. Furthermore, errors
are time-consuming to rectify. Therefore, it might be
thought appropriate for inter-bank rules to specify an
amount of compensation to be paid by a sending bank
to the receiving bank for the inconvenience and time
spent in rectifying the error.

Issue 31

What should be the consequences of a funds transfer
or funds transfer transaction becoming final?

Reference

"Finality", paras. 49-96

Comment

I. The consequences of finality of a funds transfer are
not the same in all countries. Legal results which are
the consequences of finality in some countries may arise
before or after finality as viewed in other countries, or
in the same country may arise at different times
depending on the type of funds transfer involved.
Therefore, there could be no universal list of conse
quences which should be described as the result of
finality; there can be only a list of consequences often
associated with finality of a funds transfer. The exact
time when each consequence occurs must be determined
separately for each type of fund transfer in each
country.

2. The consequences most often associated with finality
are that:

(a) The balance in the transferor's account is
reduced and the funds transfer can no longer be
stopped by the death of the transferor, the commence
ment of insolvency proceedings against him, his super
vening legal incapacity, attachment of his account, set
off by his bank or withdrawal of the funds transfer
instruction by him;

(b) The credit balance in the transferee's account is
increased and is subject to action by his creditors;

(c) The transferee has a right to withdraw the funds
and might earn interest on the new credit balance (or
cease paying interest on the previous debit balance);

(d) The transferee bank may be precluded from
debiting the transferee's account to correct alleged
erroneous credits to that account without the permission
of the transferee;

(e) An underlying obligation between the transferor
and transferee may be discharged.

3. Essentially the same consequences in respect of the
accounts of one bank with another seem to occur as the
result of finality of a funds transfer transaction between
two banks. However, finality of the funds transfer
transaction may also bring with it the obligation of the
receiving bank to credit the account of its credit party,
to pay interest on the new balance in the account of the
credit party, to send a credit advice to the transferee or
a new funds transfer instruction to the next bank in the
transmission chain and to make the funds available to
the credit party.

Issue 32

Should funds transfers be final for any or all
purposes on the happening of a specific event or at a
particular point of time in the day?

Reference

"Finality", paras. 4-48

Comment

I. A funds transfer may be final either on the
happening of a specific event, e.g. the entry of the debit
or the credit to the relevant account, on the happening of
an event which is common to a large number of funds
transfers, e.g. the placing of a computer memory device
containing funds transfer instructions into the computer
for processing, or at a specific time of the day, e.g.
midnight of the day on which the funds transfer
instruction was received or on which the debit or credit
was entered. If the funds transfer becomes final upon
the happening of a specific event, the rule treats each
funds transfer as a unique transaction. If the funds
transfer becomes final on the happening of an event
common to a large number of funds transfers or at a
particular time of the day, the rule places each funds
transfer within the normal data processing cycle for the
type of funds transfer in question.
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2. Although some countries may find it desirable to
establish a relevant event or point of time as the
moment of finality for all types of funds transfers and
for all consequences, other countries may find it
preferable that certain funds transfers become final for
some or all purposes on the happening of events while
other funds transfers become final at a particular time
of the day.

3. The one event which is likely to make all types of
funds transfers final in all countries and in regard to all
consequences is the handing over of cash by the
transferor bank (debit transfer) or the transferee bank
(credit transfer) pursuant to the funds transfer instruc
tion. However, when the cash is handed over by a third
bank, with or without recourse, the funds transfer is not
considered to be final until the funds transfer instruction
has been honoured by the transferor bank or transferee
bank as the case may be. In the light of these prior
rules, consideration may be given as to whether a funds
transfer is final when the transferee withdraws cash
from a cash dispenser in an off-line shared system
where the bank maintaining the cash dispenser is not
reimbursed and the debit is not entered to the customer's
account until a later time.

4. Some types of funds transfer seem to call for fixing
different events or points of time for the various
consequences flowing from the funds transfer. For
example, the transferor loses the right to withdraw a
funds transfer instruction when it is issued if the
instruction is of a type which the transferor bank
guarantees to honour. Because of the general desirability
of certainty and of early finality in high-value electronic
funds transfers, network rules often provide that the
funds transfer instruction is not subject to reversal by
the sending bank (or its instructing party) once it is
sent. In the case of a net, or net-net, settlement
network, the funds transfer may become final at the
time when settlement occurs in the sense that there is
then no longer the possibility that the funds transfer
instruction may be returned to the sending bank
because of a failure to settle, although other network
rules may require immediate irrevocable credit to the
account of the credit party.

5. Where the funds transfer instructions are processed
in batch, it may be considered desirable for the rules on
finality to fix a specific time of the day when the funds
transfers become final, since batch processing of funds
transfer instructions does not lend itself as well as does
individual processing to fixing a single event during the
processing period as the relevant event for finality.
However, if a single event is desired, it has been
suggested that it be an event which is easy to identify,
such as the insertion of the computer memory device
containing the batch of funds transfer instructions into
the computer.

6. Furthermore, it may be considered desirable, as it is
in some countries, to permit the data processing to take
place in any order convenient to the bank. If this is to
be permitted, it may be considered desirable to permit a
bank to enter all debits and credits without regard to

account balances or other reasons for refusing to
honour the funds transfer instruction and to reverse the
entries that the bank later determines it should not
honour. If this is considered desirable, it may also be
considered desirable to fix a maximum period of time
during which the bank could reverse the entries, which
would probably be best measured as terminating at a
particular time of the day.

Issue 33

What should be the effect on a credit transfer
between two customers that a funds transfer trans
action between two banks has become final?

References

"EFT in general", paras. 26-28

"Finality", paras. 23-30, 58, 61, annex

Issue 4

Comment

1. The relationship between the finality of a funds
transfer transaction between two banks and a credit
transfer between the transferor and transferee is
emerging as one of the more important legal issues to
be faced in the design of high-value funds transfer
networks and in the potential preparation of rules to
govern international funds transfers.

2.' The issue seems not to have raised concerns so long
as high-value electronic funds transfers were made only
by telegraph or telex between a relatively small number
of large banks with well-established correspondent
relationships. In many countries the inter-bank transfers
were regarded only as acts implementing the instructions
of the transferor. Therefore, when the transferee bank
acted upon the funds transfer instruction, it was natural
to conceive that the transferee bank was honouring the
instruction of the transferor, even though the telegram
or telex had been sent by the transferor bank or an
intermediary bank.

3. The network rules of the various high-value elec
tronic funds transfer networks that have been organized
to take advantage of computer-to-computer technology
include rules as to when funds transfer transactions
made through that network are final. These rules seem
to have two main purposes. The first is to protect the
settlement. Although this purpose may seem to be of
particular significance in regard to net or net-net
settlement networks where the unraveling of a settlement
would cause immense difficulties, it may in fact be of
more importance to a network operated by a corres
pondent bank, including a central bank. It may be
obvious that a net settlement must be irreversible as to
all of the participating banks. However, in the absence
of rules in the general law of funds transfers as to when
a funds transfer transaction becomes irreversible, the
transaction might be reversed on the instruction of the
transferor. As a result, the correspondent bank might
have to reverse the credit to the account of its receiving
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bank. This could leave the account with a debit balance
that would be unacceptable to the correspondent bank.

4. The second reason for adopting network finality
rules is to assure the receiving bank that the credit it
has received is irreversible. With that assurance the
receiving bank can also give irrevocable credit to its
credit party, who may be either the transferee or
another bank.

5. The first consequence of the network finality rule is
that the sending bank in the fund transfer transaction
cannot withdraw its instruction once it is sent through
the network. Therefore, the transferor also loses his
right to have the instruction withdrawn from the
network. However, if the funds transfer has not yet
become final in respect of the transferee, the transferor
may still have the right to withdraw his instruction in
regard to the entire funds transfer. It may therefore be
questioned whether the receiving bank in the funds
transfer transaction would have an obligation to pass
on the notice of withdrawal of the funds transfer
instruction. If the receiving bank does not have such an
obligation, consideration should be given whether the
transferor or transferor bank should have the right to
bypass the intermediary banks involved and instruct the
transferee bank directly. The question is of particular
delicacy because it may arise most often in international
funds transfers where the substantive and procedural
law of several countries may be involved.

6. Although the problem may arise most often in
respect of the withdrawal of a funds transfer instruction
on the instruction of the transferor, the same question
can arise in respect of notice of the death of the
transferor, commencement of insolvency proceedings
against him, attachment of his account or other legal
proceedings that would interfere with the completion of
the funds transfer.

7. If the funds transfer can be stopped by bypassing
the receiving bank in the funds transfer transaction and
by giving the requisite notice to a later bank in the
chain, or directly to the transferee bank, it would seem
that a procedure for reimbursing the various banks may
need to be established that would also bypass the
receiving bank in the funds transfer transaction. If the
receiving bank were required to reimburse the sending
banks, the funds transfer transaction would not have
been final. In this respect a network finality rule is
different from some clearing-house rules that provide
that a dishonoured cheque may be returned through the
clearing-house for a certain period of time after which it
can be returned only outside the clearing-house.

8. On the other hand, each funds transfer network
must necessarily have a procedure for the return of
credit transfer instructions on the request of the
transferor bank because of an error it has made or on
the initiative of the transferee bank because it cannot
execute the instruction, for example, because there is no
such account. Since these returns do not seem to
disturb the principle of finality of the original funds
transfer transaction, perhaps returns arising out of

notices of the type under discussion should also not be
considered to disturb the principle of finality of the
funds transfer transaction.

9. If the conclusion is reached that finality of a funds
transfer transaction between intermediary banks has the
effect of blocking notice of these various causes for
terminating the funds transfer before the transfer
becomes final, the effective result is that, in respect of
these matters, the funds transfer becomes final at the
same time the funds transfer transaction becomes final.

Issue 34

Should the time of finality of a funds transfer be
affected by a guarantee of honour of the funds transfer
instruction by the transferor bank?

Reference

"Finality", paras. 41-43

Comment

1. Although guarantee of honour by the transferor
bank is usually associated with paper-based debit
transfers, such as guaranteed cheques and credit cards,
it can also be associated with electronic debit or credit
transfers. In particular, any point-of-sale system with
delayed debit is likely to guarantee the credit to the
transferee (merchant) once the authorization to enter
into the transaction has been given to the merchant.

2. One of the immediate consequences of guarantee of
honour is to terminate the right of the transferor to
withdraw the funds transfer instruction. If the guarantee
is considered to be the equivalent of acceptance of a bill
of exchange (or certification of a cheque where that is
permitted), other consequences associated with finality
might also be thought to occur. The subsequent
debiting of the transferor's account would not be
impeded by the supervening death of the transferor, the
commencement of insolvency proceedings, attachment
of the transferor's account, set-off by the bank or the
transferor's legal incapacity. The underlying obligation
might be thought to be discharged upon issue of the
guaranteed instruction. It is evident, however, that the
transferee would not have a right to availability of the
funds until the instruction had been presented for
honour or until the time the funds were to be available
as provided in the point-of-sale system agreement.

Issue 35

Should there be a specific rule as to whether a
transferee bank to which funds have been sent for
delivery to the transferee upon identification holds the
funds for the transferor or for the transferee?

Reference

"Agreements", para. 4
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Comment

1. This issue differs from the general issue of finality
of a funds transfer since the funds transfer cannot be
completed by crediting the transferee's account. Further
more, in the majority of cases there is no pre-existing
contractual relationship between the transferee and
transferee bank directing the bank to hold funds
received for the future disposition of the transferee.

2. Although the practice of sending instructions to a
bank to pay a sum of money in cash to a specific person
upon identification constitutes an extremely small
percentage of all funds transfers, it may be worthy of a
specific rule. Such transfers are most often sent for
small sums through the postal funds transfer system,
but bank transfers for significant amounts of money are
not infrequent. It is common for the transferee not to
present himself over a period of time. This increases the
possibility that the transferor may wish to withdraw the
funds transfer instruction or that some event such as
the transferor's insolvency or legal process against his
account may occur before the transferee identifies
himself.

3. It may be thought the funds transfer does not
become final until the transferee presents himself and
claims the cash. In that case the transferee bank would
hold the funds at the direction of the transferor and
subject to any claims made against assets of the
transferor.

4. It may, however, also be thought that onc~ of, t.he
transferee bank notified the transferee of the avaIlabilIty
of the funds, the transferor would have discharged his
obligation to the transferee. Since the transferor would
have lost all control over those funds, they would
remain at the risk of the transferee. The funds would be
treated the same as if they had been deposited to an
account of the transferee at that bank.

Issue 36

Should the time when an underlying obligation is
discharged by means of a funds transfer be dependent
upon the means used by the banks to effect the funds
transfer? Should the time of discharge be the same as
the time when the funds transfer becomes final?

References

"Finality", paras. 41-43, 92-96.

Issue 35

Comment

1. Especially in large-value transactions, the time
when an underlying obligation is discharged by ~ea~s

of a funds transfer may be established by the parties 10

the underlying agreement. When it is not establis?ed by
the parties, the relevant legal rules usually establIsh the
time of discharge in relation to the type of funds
transfer and the procedures followed by the banks. For
this reason, the legal rules on discharge of the under-

lying obligation may be found in the law governing
funds transfers, although they may equally well be
found in the law governing the underlying obligation.

2. It may be thought that, as the banking practices
relevant to funds transfers change, consideration should
be given whether the current rules as to when the
underlying obligation is discharged continue to be
appropriate. The question may be most pertinent in
countries where funds transfers have usually been made
by cheques and the rules in regard to discharge of an
obligation by credit transfer may not be clear. Further
more, the rules applicable to cheques may not b.e
completely applicable to electronic forms of debIt
transfer, such as ones made pursuant to a standing
authorization to debit.

3. In countries where funds transfers have usually
been made by credit transfer, it may be thought that the
traditional rules might serve well in the new context.
This might particularly be thought to be the case where
the underlying obligation is discharged when the funds
transfer becomes final, at least if the time of finality of
the funds transfer is clear under the relevant law and
the current means of making funds transfers. However,
where the rules on discharge of the obligation are
dependent on a specific action by the bank, perhaps
because it is that action which has marked the finalIty
of the funds transfer, it may be thought appropriate to
review those rules to determine whether banks continue
to take that action or whether some other action by the
bank would be more appropriate. Where, for example,
the underlying obligation has been discharged when the
credit has been entered to the account of the transferee,
thought might be given as to when the credit is
considered to be entered in the context of batch
processing.

4. There has been a considerable growth in the types
of funds transfers where the transferor bank guarantees
honour of the instruction. Even though the instruction
itself has not as yet been honoured, the addition of the
bank's guarantee to the obligation of the transferor
may be thought to be sufficient reason to consider the
underlying obligation discharged.

Issue 37

Should the rules governing funds transfers take into
consideration the possibility that a bank may fail to
settle?

Reference

"Finality", paras. 97-99, annex

Comment

1. In countries where there is a distinct possibility that
a domestic bank may fail to settle for funds transfers,
the legal rules anticipate the need to distribute the loss
which arises from such failure. The discussion of system
risk indicates that the creation of high-value on-line
funds transfer networks has increased that risk in some
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countries to the point that new measures have been
taken or contemplated.

2. In countries where failure of a domestic bank to
settle is considered to be unlikely and where current or
future domestic high-value on-line funds transfer net
works would not increase the risk, the rules need not
necessarily take such possibilities into account. The
unexpected occurrence of such an event would have to
be handled under rules designed for other purposes, as
would the failure of a foreign bank to settle for an
international funds transfer.

3. The allocation of the loss between banks arising out
of a failure of a bank to settle an international funds
transfer might depend upon the law of either of the
countries involved. When the failure to settle is of a
funds transfer transaction made through an electronic
funds transfer network, there may be specific provisions
in the network rules to allocate the loss. The loss may
also be allocated by application of the rules on finality.
These rules may be found either in the law governing
funds transfers or in inter-bank agreements.

4. Although inter-bank agreements may affect the
rights of the non-bank transferor or transferee by
determining the allocation of loss between the banks,
those agreements would not be the source for rules
determining whether a bank could pass on to its non
bank customer the loss arising out of a failure to settle.
However, it is to be expected that if the transferee bank
bears the risk that its sending bank will fail to settle,
and if this risk is significant, means will be found by the
transferee bank not to enter an irrevocable credit to the
account of the transferee before settlement is final.

Issue 38

Can a funds transfer become final outside the normal
working hours?

Reference

"Finality", paras. 13-14,32

Comment

1. The banking industry is moving towards a twenty
four hour day for many of its functions, and this may
affect the time of day when a funds transfer becomes
final. In respect of paper-based funds transfer instruc
tions, it has been common for the data processing flow
to be completed after the bank is closed to the public
but before personnel go home in the evening. Items
received after some cut-off point late in the day have
often been considered as having been received the
following day and have been processed with that day's
activity. Whatever may have been the specific rule on
finality, it took effect during normal working hours for
the bank's personnel. The practice of completing the act
of finality during the normal working hours may have
had the character of being a rule of law in some
countries.

2. At present, the data processing flow in many banks
goes on through the night. In many cases the acts that
constitute finality take place outside normal working
hours. With customer-activated terminals available in
many places on a twenty-four hour basis, funds transfer
instructions can be entered at night as well as during
the day and, if the system is fully on-line, many of those
transactions can be completed immediately. As a result,
international funds transfers initiated during the day
from a bank in one time zone may be completed during
the night in another time zone. This result may also
occur in domestic funds transfers made in countries
which cross several time zones. It could be expected
that the normal operation of the finality rules would
lead to the conclusion that these funds transfers had
become final at that time. Although this would be a
normal result from one point of view, it disturbs the
commonly expected pattern that funds transfers are
processed and become final during normal working
hours.

3. It should also be noted that in those countries
where reversal of the debit or credit entries is permitted
for a limited period of time, that period for reversal
may end outside normal working hours, e.g. at midnight,
and the funds transfer would become final at that time.

4. Special problems may arise when an on-line com
puter-to-computer funds transfer becomes final on one
day at the sending bank, but because of the difference
in time zones, it becomes final on the previous or
following day at the transferee bank.

Issue 39

When should a debit or credit be considered to be
entered to an account?

Reference

"Finality", paras. 8,33, 36

Comment

1. Rules on finality are often based upon the time of
entry of the debit or credit to the relevant account,
since this was an objective act which seemed to indicate
that a decision had been made to honour the instruction
and seemed to symbolize the transfer of the claim
against the bank from the transferor to the transferee.

2. Modern data processing techniques have reduced
the clarity of the act as well as its value as a symbol.
Banks often enter the data into the accounts as soon as
possible after the funds transfer instructions are received,
subject to reversal for a period of time during which the
banks can decide whether they wish to honour the
instruction. If reversal of an accounting entry is not
allowed by law, the entries may be made to a
provisional account and only at a later time are the
entries in the provisional account merged with the real
account. When the instructions are lodged with the
bank for action one, two or more days later, they may
also be entered immediately into the provisional account,
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with indication of their effective date, at which time
they are also merged with the real account. These
operations were not technically feasible prior to the use
of computers.

3. The time of entry of the debit or credit to the
account could be considered to be either the time it was
entered to the provisional account or the time it was
merged with the real account. It may be thought,
however, that considering the entry to have been made
when it was entered to the provisional account would
give that entry a legal value that was specifically
intended to be avoided. Furthermore, it seems obvious
that the use of a provisional account was intended to
give the bank the same opportunity to reverse the entry
as is given to banks in countries where the entry is
specifically understood to be reversible for a period of
time.

4. It may be noted, however, that the two approaches
do not give the same result as to the point of time when
the debit or credit is entered to the account, or to be
more precise, when it becomes final. In legal systems
where the entry is reversible for a period of time, it
automatically becomes irreversible at the end of that
period of time, and the moment is a fixed one. Where
the entry of the debit or credit depends on the merger
of the provisional account with the real account,
entry-and finality-depend upon the act of merging
the account. This act can be assumed to consist of a
human act to put in motion the computer file up-date.
Although this act could be expected to occur at
approximately the same time each day, the time might
vary for a number of reasons. Of course, the merger
could also be notional or, if a file up-date is necessary,
it could be set in motion automatically by a clocking
mechanism, unless there had been human intervention
to delay the merger. All of these possiblities reduce the
clarity of the concept of entering the debit or credit to
the account.

5. Furthermore, there are difficulties in knowing when
batch entries from a computer memory device have
been entered to an account. To the extent that entry
symbolized a decision to honour the instruction, the
entry could better be deemed to have been entered at
the time the computer memory device was placed in the
machine for processing, or even when it was prepared
and ready to be further processed. The point of time
when the computer reached a particular item in the
batch, even if that moment is recorded by the computer,
would seem to have little relevance to the rights of
various parties to the instruction or the account.

Issue 40

In what order of priority should the various entries to
an account be considered to have been made?

References

"Finality", paras. 32-37

Issues 38-39

Comment

1: W?en. ~ll entries to an accQ.unt were made by a
smgle mdlVldual by hand, the order in which they had
been entered was evident and it was rational to base
various rules of priority on that order. At present, debit
and CTedit entries arrive from a number of different
sources and can! be entered to the accounts in different
ways. Paper-based: items received over the counter or
through the mail may be sent to the data processing
centre either for entry directly to the account or for
entry toa computer memory device that will later be
used to enter the items to the accounts. Alternatively,
the clerk who receives the item over the counter or
opens the mail may key in the data from a terminal at
his work station. Instructions may arrive from auto
mated teller machines either on-line or off-line.
Although the bank may treat them as identical for the
purposes of the interest date, the actual entry to the
~ccount. may vary by one or more days. Paper-based
mstructlOns and electronic instructions that arrive in
batches from other banks or clearing-houses may have
processing schedules that are independent from the
other items processed by the bank. Individual high
value items that arrive by telecommunications may be
entered directly to the accounts. Items that are received
for processing on a later day may be entered to
provisional accounts, and those provisional accounts
may be merged with the real accounts at any point of
time conve~ient to the data processing centre.

2. Although it is always possible to establish priorities
on the basis of the order in which the debits and credits
from the various instructions were entered to the
account in question, it may be thought that in the
current situation this does not necessarily lead to
satisfactory results. It is difficult to know however
what basis for ranking priority would be bett~r. At leas~
three possibilities which emerge are that the smallest
items might be considered to be processed first so that
as many as possible can be satisfied, all items might be
considered to have the same priority, so that they
would share pro-rata, or the bank may be permitted to
decide the order in which to enter the items.

3. A network may have a rule that, if a bank fails in
the settlement, all credits to that bank remain valid but
debits to that bank, i.e. credit transfer instructions sent
by that bank or debit transfer instructions received by
it, are satisfied in the order III which they passed
through the clearing-house. This rule causes no diffi
culties based on the current discussion if the items pass
through the clearing-house as individual items. In fact,
it has the advantage of encouraging banks to rely on
credit transfer instructions received early in the day and
to pass on the credit to their customers, since those
instructions will have a high priority in case of the
sending bank's failure to settle. However, if settlement
is by entry of debits and credits in accounts held with
the central bank, or with any other single settlement
bank, and items other than those received through the
network were submitted to the central bank for debit to
the account of the failing bank on the day in question, a
decision, similar to that described in paragraph 2,
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would have to be made on the priority of the items
received through the network for debit to the account
of the failing bank as against other items received for
debit to that account.

Issue 41

Should a bank have a right to recover an erroneous
credit by reversing an entry to the account of the
credit party?

Reference

"Finality", paras. 79-80

Comment

1. The most efficient way for a bank to recover an
erroneous credit entered to the account of its credit

party is to reverse the entry by debiting the account.
This method is particularly efficient if the account is
that of the non-bank transferee, with the transferee
bank or the loro account of the receiving bank held
with the sending bank.

2. Reversal of the credit is permissible without question
if the credit has not as yet become irrevocable, either
because in that country credits may be revoked for a
period of time after they are entered to the account or
because the credit was entered to a provisional account
that has not yet been merged into the real account.
However, once the credit has become irrevocable under
the relevant law, it may be thought that reversal of an
erroneous credit. by debit to the account without the
prior permission of the credit party should be permitted
only with caution. In some countries a transferee bank
is permitted to reverse a credit arising out of its own
error but not one arising out of an error of the
transferor or of the transferor bank.

Ji
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Introduction

1. At its eleventh session, the United Nations Com
mission on International Trade Law decided to include
in its work programme a topic entitled "The legal
implications of the new international economic order"
and established a Working Group to deal with this
subject.! At its twelfth session, the Commission
designated member States of the Working Group.2 At
its thirteenth session, the Commission decided that the
Working Group should be composed of all States

apor consideration by the Commission, see Report, chapter IY
(part one, A, above).

lReport of the United Nations Commission on International Trade
Law on the work of its eleventh session, Official Records of the
General Assembly. Thirty-third Session. Supplement No. 17 (A/33/ I7),
para. 71.

2Report of the United Nations Commission on International Trade
Law on the work of its twelfth session, Official Records of the General
Assembly. Thirty-fourth Session. Supplement No. 17 (A/34/17), para.
100.

members of the Commission.3 The Working Group
consists o~ the following 36 States: Algeria, Australia,
Austria, Brazil, Central African Republic, China, Cuba,
Cyprus, Czechoslovakia, Egypt, France, German
Democratic Republic, Germany, Federal Republic of,
Guatemala, Hungary, India, Iraq, Italy, Japan, Kenya,
Mexico, Nigeria, Peru, Philippines, Senegal, Sierra
Leone, Singapore, Spain, Sweden, Trinidad and Tobago,
Uganda, Union of Soviet Socialist Republics, United
Kingdom of Great Britain and Northern Ireland,
United Republic of Tanzania, United States of America
and Yugoslavia.

2. At its first session, the Working Group recom
mended to the Commission for possible inclusion in its
programme, inter alia, the harmonization, unification

3Report of the United Nations Commission on International Trade
Law on the work of its thirteenth session, Official Records of the
General Assembly. ThirtY-fifth Session, Supplement No. 17 (A/35/17),
para. 143.
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and review of contractual provisions commonly occur
ring in international contracts in the field of industrial
development. 4 The Commission at its thirteenth session
agreed to accord priority to work related to these
contracts and requested the Secretary-General to under
take a study concerning contracts on the supply and
construction of large industrial works. 5

3. The studies6 prepared by the secretariat were
examined by the Working Group at its second and
third sessions. 7 At its third session, the Working Group
requested the secretariat, pursuant to a decision of the
Commission at its fourteenth session,8 to commence the
drafting of a legal guide on contractual provisions
relating to contracts for the supply and construction of
large industrial works.9 The Legal Guide is to identify
the legal issues involved in such contracts and to
suggest possible solutions to assist parties, in particular
from developing countries, in their negotiations. 10

4. At its fourth session, the Working Group examined
a draft outline of the structure of the Legal Guide and
some sample draft chapters prepared by the secretariatll

and requested the secretariat to proceed expeditiously
with the preparation of the Legal Guide. 12 At its fifth
session, the Working Group discussed some other draft
chapters and a note on the format of the Guide. 13 There
was general agreement that the work on the Legal
Guide should proceed as quickly as possible and that
two sessions of the Working Group should, whenever
feasible, be held every year in order to expedite the
work. 14

5. The Working Group held its sixth session at Vienna
from 10-20 September 1984. All members of the
Working Group were represented with the exception of
Algeria, Central African Republic, Cuba, Cyprus,
Guatemala, Hungary, India, Nigeria, Senegal, Sierra
Leone, Singapore, Trinidad and Tobago, and United
Republic of Tanzania.

6. The session was attended by observers from the
following States: Argentina, Bulgaria, Canada, Chile,
Dominican Republic, Ecuador, Finland, Holy See,
Indonesia, Netherlands, Qatar, Republic of Korea,
Saudi Arabia, Switzerland, Thailand and Venezuela.

4A/CN.9/176, para. 31.

sSee footnote 3.
'A/CN.9(WG.V/WP.4 and Add.1-8, and AlCN.9/WG.V/WP.7

and Add.I-6.
7A/CN.9/198, paras. 11-80, and A/CN.91217, paras. 13-129.
8Report of the United Nations Commission on International Trade

Law on the work of its fourteenth session, Official Records of the
General Assembly, Thirty-sixth Session. Supplement No. 17 (A/36/17),
para. 84.

9A/CN.9/217, para. 130.
lOSee footnote 8.

lIA/CN.9/WG.V/WP.9 and Add.I-4.
12A/CN.91234, paras. 51-52.

13A/CN.9/WG.V/WP.9/Add.5; AlCN.9/WG.V/WP.ll and Add.l
4 and 6-9.

14See A/CN.91247, para. 132.

7. The session was also attended by observers from
the following international organizations:

(a) United Nations organs

United Nations Industrial Development Organi
zation

(b) Intergovernmental organizations

Asian-African Legal Consultative Committee
Commission of the European Communities

(c) International non-governmental organizations

International Bar Association
International Chamber of Commerce
International Federation ofConsulting Engineers
International Progress Organization

8. The Working Group elected the following officers:

Chairman: Leif Sevon (Finland)'"

Rapporteur: Jelena Vilus (Yugoslavia)

9. The Working Group had before it for examination
eight draft chapters of the Legal Guide on drawing up
international contracts for construction of industrial
works: "Damages" (A/CN.9/WG.V/WP.lllAdd.4),
"Liquidated damages and penalty clauses" (A/CN.9/
WG.V/WP.lllAdd.5), "Scope and quality of works"
(A/CN.9/WG.V/WP.13/Add.I), "Completion, accept
ance and take-over" (A/CN.9/WG.V/WP.l3/Add.2),
"Allocation of risk of loss or damage" (A/CN.9/
WG.V/WP.13/Add.3), "Insurance" (A/CN.9/WG.V/
WP.13/Add.4), "Sub-contracting" (A/CN.9/WG.V/
WP.13/Add.5) and "Security for performance"
(A/CN.9/WG.V/WP.13/Add.6).

10. The Working Group adopted the following agenda:

1. Election of officers.
2. Adoption of the agenda.
3. Consideration of draft chapters of the Legal

Guide on drawing up international contracts for
construction of industrial works.

4. Other business.
5. Adoption of the report.

11. The Working Group proceeded to discuss the
draft chapters in the order presented below.

Scope and quality of worksl5

12. The general observation was made that the chapter
should be re-examined with a view to making it shorter
and making the terminology more consistent.

13. It was noted that it would be difficult to include
illustrative provisions in this chapter, as the chapter
dealt with the scope and quality of works of different
kinds, which would require different types of description

"The Chairman was elected in his personal capacity.
ISAlCN.9/WG.V/WP.13/Add.1.
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of scope and quality. Furthermore, in general, the legal
issues dealt with in the chapter were not ones which
needed to be clarified through illustrative provisions. It
was suggested, however, that the issues dealt with in
section E ("Extent of confidentiality of specifications,
drawings and other technical documents") might appro
priately be the subject of illustrative provisions. It was
also suggested that the text might be shortened and
clarified by the use of sample forms of some of the
types of documents referred to. A further suggestion
was that the chapter might include a check-list of the
types of documents which might be prepared for the
purposes of a contract (e.g. the principal contract
document, the invitation to tender, the tender, drawings,
specifications, bills of quantities) and that such a check
list might assist the parties to determine which documents
should form part of the contract.

14. There was wide agreement that the guide should
recommend that the principal contract document should
clearly determine which documents relating to scope
and quality formed part of the contract. It was
suggested that, in view of the large volume of documents
which might be prepared by different individuals at
different times for the purposes of the contract, the
Guide should recommend that the legal advisers of the
parties should examine all the documents for the
purpose of ensuring consistency and to determine which
documents formed part of the contract. It was also
suggested that the contract should specify in detail the
scope and quality required, since in the absence of such
detail the law governing the interpretation of the
contract might give it a restricted ambit as regards
scope and quality.

15. It was observed that in complex contracts, pro
visions concerning the scope and quality of construction
might be contained in several lengthy documents which
were physically separate from the principal contract
document. Accordingly, care should be taken to incor
porate by reference these separate documents in the
main contract documents.

16. The view was expressed that the term "turnkey"
did not have a settled meaning under most legal systems
and that the obligations imposed on a contractor by the
mere use of that term were unclear. It was therefore
necessary to elaborate clearly the obligations of the
contractor under such a contract. An obligation on the
contractor to perform obligations which were usual or
necessary, having regard to the intended purpose of the
contract, might not be sufficient to identify the con
tractor's obligations, and the parties should attempt to
formulate a more precise description of the residuary
obligations of a turnkey contractor.

17. It was noted that defining the scope of construction
by reference to a model might lead to difficulties, as the
model might be altered, damaged or destroyed, and it
would be difficult to ascertain what was contained in
the original model. Furthermore, it may be difficult to
resolve all issues in a model.

18. It was noted that the term "quality" was used in
the chapter in two senses. Firstly, it was used to
indicate the nature of materials or services, and
secondly, to indicate the level of excellence of the
materials or services. It was proposed that in re-drafting
the chapter these two senses should be distinguished.

19. There was wide agreement that the use of terms
such as "first class" to indicate a level of excellence
resulted in uncertainty. It was suggested that descriptions
in terms of properties or characteristics of the materials
or services in question (e.g. the strength of steel to be
used) might be more precise. It was also observed that
the words "new and at least of regular commercial
quality" appeared to have acquired a degree of settled
meaning in commercial practice.

20. The view was expressed that a general description
of the nature of materials and services in both the
principal contract document and the specifications
might lead to inconsistency. Accordingly, it might be
preferable to include such descriptions only in the
specifications. It was noted, however, that some degree
of description of the construction to be effected was
necessary in the principal contract document, and that
such a description might have to include a brief
reference to the level of· excellence. There was agree
ment that while the chapter should describe the various
types of specifications, the terms "performance" speci
fications and "design" specifications should not be used
in the chapter.

21. It was observed that the possible relationship
between the nature of specifications to be included in
invitations to tender, and methods of pricing, was
complex, and might be better dealt with in the chapter
of the Guide relating to tendering procedures.

22. It was noted that the term "standard" could be
understood in one of two meanings. It could refer to
legal safety requirements relating to equipment or
materials to be supplied, or it could refer to approved
descriptions of the characteristics of equipment or
materials to be supplied laid down by professional
engineering bodies or trade associations. The parties
would normally have autonomy in regard to the
adoption of the latter type of standards. It was also
noted, however, that the country of the purchaser might
have its own mandatory standards in respect of works
to be constructed in that country.

23. The view was expressed in this connection that the
term "applicable law" was ambiguous: it might mean
the law applicable to the contract, or the law of the
country of the purchaser or the contractor making
mandatory the use of certain standards in regard to
equipment or materials. The use of the term in the
Guide should be clear.

24. It was observed that when agreeing on the use of
standards, the standards in question should be clearly
identified (e.g. by reference to the country or body



202 Yearbook of the United Nations Commission on International Trade Law, 1985, Volume XVI

which issued the standard and the date on which the
standard was issued). It was also observed that require
ments in invitations to tender as to certain standards
to be observed by the contractor might have the effect
of preventing contractors unfamiliar with these standards
from tendering.

25. In respect of inconsistencies between drawings and
specifications both supplied by the purchaser, it was
noted that when such inconsistencies were brought to
his notice the purchaser should be obligated to resolve
them within a short period of time. Furthermore, the
purchaser should be obligated to bear any costs
incurred by the contractor as a result ofan inconsistency.

26. In regard to approval by the purchaser of detailed
drawings made by the contractor, it was suggested that
such approval might not be always needed or be
practicable, in view of the frequent changes required
during the course of construction. Moreover, in relation
to certain techniques of rapid construction (sometimes
known as "fast track" construction), the detailed scope
of the works, and thus the drawings, were produced
and agreed upon as the work progressed. Accordingly,
if approval of drawings by the purchaser were to be
required, it should be required to be given within a very
short time. The purchaser should bear the consequences
of delay in giving approval (e.g. bear the resulting costs
or grant an extension of time for completion). It was
also noted that if the purchaser in fact expressly or
impliedly approved detailed drawings, he should not
later be entitled to require changes in such drawings or
to require changes in construction effected on the basis
of such approved drawings.

27. It was observed that drawings might be prepared
jointly by the parties, and that the parties should
consider how errors in such drawings might be rectified
and how the liability should be allocated.

28. It was noted that, if specifications and drawings
supplied by the purchaser were inaccurate or insuf
ficient, the purchaser should not only be obligated to
pay costs incurred by the contractor as a result of such
errors, but also to bear the costs to the contractor of
any resulting interruption of performance.

29. The view was expressed that, even when the
parties entered into a contract in which the obligations
assumed by the contractor had been described in terms
of a specified result (e.g. a turnkey contract), the
purchaser should have the responsibility for errors (e.g.
omission of a part of the construction or requiring the
use of unsuitable equipment, materials or services) in
specifications and drawings supplied by him. If a
purchaser wished to avoid such responsibility, he
should obligate the contractor to prepare the specifi
cations and drawings. Alternatively, if the purchaser
wished to supply the specifications and drawings, he
could obligate the contractor to notify him of errors
which the latter discovered or should discover, and the
contractor should bear the consequences of a failure to
notify.

30. It was agreed that section D ("Hierarchy of
documents") should be placed immediately after section
B ("Determination of scope and quality of works in
contract documents"). It was also suggested that the
title of section D might be changed to reflect the
changes suggested in the scope of that section.

31. It was observed that the Guide should more
clearly emphasize the likelihood of inconsistencies
existing between the various documents which comprise
a complex contract, and draw attention to the need to
make every effort to eliminate such inconsistencies.

32. It was noted that it was difficult to lay down
categorical rules as to which of the contract documents
was to prevail in case of inconsistency. While from the
standpoint of a lawyer it might be preferable for
specifications which were in the text of the main
contract to prevail over drawings which consisted of
diagrams, an engineer might prefer the opposite result.
There was wide agreement that several factors might be
relevant to determining which document was to prevail
(e.g. which document embodied the later agreement of
the parties, the nature of the conflict between the
documents, or which document principally focused on
the issue in question). It might be preferable to
recommend that the documents should in the first
instance be construed as mutually explanatory, and in
case of irreconcilable conflict that the matter be
referred to an expeditious form of dispute settlement.

33. There was wide agreement that the problems
relating to the confidentiality of specifications, drawings
and other technical documents needed more extensive
treatment. It was suggested that three distinct concepts,
Le. ownership, copyright and confidentiality, needed to
be considered in relation to such documents.

34. The view was expressed that the concept of
confidentiality might give rise to several difficulties. The
parties should be encouraged to identify clearly the
documents which they wished to remain confidential,
the extent of the confidentiality desired, and the
duration of the confidentiality. It was noted that
mandatory laws might regulate the extent to which
confidentiality might be accorded, and also obligate the
parties to disclose the contents of documents to public
authorities in the country of the purchaser or the
contractor. Difficulties might also arise in relation to
the clause on confidentiality if the contract was
terminated, or if the purchaser later wished to employ
another contractor to modify or improve the works, or
if confidential documents needed to be disclosed in
legal proceedings between the parties. The parties
should also be advised to provide for the remedies
which the aggrieved party should have in the event of a
breach of confidentiality.

35. It was agreed that, after the re-drafting of the text
of the chapter, the summary should be re-examined to
ensure consistency between the text.and the summary.
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Completion, acceptance and take-over16

36. The view was expressed that the concepts of
completion and acceptance should be modified. Com
pletion might be considered to occur when the contractor
performed his obligation to construct the works and
mechanical completion tests were successfully conducted.
The concept of acceptance might include the approval
by the purchaser of construction of the works, even if
this approval was in certain situations only deemed to
be given.

37. It was suggested that the terminology used in the
chapter should be made more consistent, and that the
sequence in which tests, completion, take-over and
acceptance occurred should be made more evident. A
suggestion was made that the discussion of mechanical
completion tests, now contained in the chapter
"inspection and tests", might be moved to this chapter.

38. It was noted that in construction practice, take
over of the works usually followed completion, and that
acceptance usually occurred after a successful trial
operation of the works. It was suggested that the draft
chapter, and in particular paragraph I, should be
redrafted so as to reflect this practice.

39. A question was raised as to whether it was
advisable to distinguish between take-over and accept
ance. The prevailing view was that such a distinction
was desirable, since take-over and acceptance might
occur at different times and might have different
consequences.

40. A suggestion was made that paragraph 4 should
be re-drafted so as to make it clear that the period of
time for completion of construction might commence to
run when all of the relevant events referred to in that
paragraph had occurred. According to an additional
suggestion, subparagraph (d) of paragraph 4 should be
modified to suggest that the period of time for
completion of construction might commence to run on
the date on which the purchaser delivered to the
contractor a design, drawings or descriptive documents
of adequate quality.

41. The view was expressed that the importance of the
time for completion and the time-schedule should be
stressed in the Guide, and that the parties should be
advised to settle these issues in the contract itself, and
not to postpone agreement on them until after the
contract had been concluded. It was suggested that the
purchaser might be entitled to order the contractor to
speed up construction if it appeared that a deadline
might not be met. It was further suggested that the
purchaser might establish milestone dates for achieving
progress in the course of the construction, but that the
contractor should establish the construction schedules
for meeting those milestone dates. The contractor
should be liable only for delay in meeting the milestone
dates and for additional costs incurred. by the purchaser
as a result of the delay. According to a further

16A1CN.9/WG.V/WP.13/Add.2.

suggestion, the time for completion might be subjected
to a condition, and, if the condition occurred, the rules
governing the providing of an extension of time for
performance in the case of an exempting impediment
might be made applicable. A suggestion was made that
the method of calculating the extension of time for
completion discussed in paragraph 14 should be dealt
with in detail.

42. A view was expressed that section B, 3, dealing
with extension of the time for completion, should be
deleted since the situations in which such extension
should occur were dealt with in other chapters. How
ever, the prevailing view was that it was advisable to
retain these paragraphs in this chapter since the chapter
might be read independently of the others. A suggestion
was made that the discussion of the time schedule
(section B, 2) should be located in another chapter.

43. A suggestion was made that the grounds for
extension of time for completion discussed in para:
graph 12 (b) should not be limited to administrative
regulations issued after the conclusion of the contract. A
view was expressed that in all the cases described in
paragraph 12 an extension of time should automatically
be available to the contractor, if he wanted one. It was
also suggested that paragraph 13 should be deleted or
brought into harmony with the treatment of this subject
in the chapter "Liquidated damages and penalty
clauses".

44. A view was expressed that the parties should agree
upon a special mechanism to facilitate the quick
settlement ofdisputes concerning the time for completion
and the time schedule, as well as disputes concerning
the results of performance tests.

45. According to one view, the Guide should deal
with the consequences of extension of time for per
formance on insurance, security interests and costs.
According to another view, these issues should not be
discussed in this chapter; however, reference might be
made to the chapters dealing with these issues.

46. A view was expressed that the last sentence of
paragraph 18 should deal not only with delay but also
with the costs which might be incurred in connection
therewith.

47. It was suggested that the Guide might advise that
a protocol reflecting the condition of the works should
be signed at the time of completion of the works.

48. Differing views were expressed concerning the
consequences of delay for which the purchaser was
responsible in the conduct of mechanical completion
tests. According to one view, in such acase completion
should be presumed to have occurred, and the guarantee
period should commence to run. According to another
view, the only consequence should be that the purchaser
should be liable to compensate the contractor for losses
incurred by the contractor as a .result of the delay.
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49. A view was expressed that consideration should be
given to harmonizing the statement in paragraph 17
that mechanical completion tests might be considered
successful even if certain items are found to be missing,
and the statement in paragraph 20 that performance
tests might be considered successful if the works are
found to be free of serious defects. It was suggested that
it would not be advisable to indicate that the purchaser
might authorize the carrying out of performance tests
before mechanical completion tests.

50. The importance of formalities connected with the
conduct of mechanical completion or performance
tests, and the necessity to comply with such formalities
in some cases, was stressed. It was suggested to
distinguish between the participation in such tests of an
inspecting organization chosen by the parties and
inspection by a regulatory organization under man
datory legal rules, which was necessary in some
countries before putting the works into operation.

51. It was noted that supply of some documentation
(e.g. operation and maintenance manuals) by the
contractor should be required by the stage of mechanical
completion or performance tests. The expression in
paragraph 19 "to prove in any other manner" was
considered to be too vague, and the Guide should
attempt to envisage other possible methods of proof.

52. It was suggested that this chapter should deal with
provisional acceptance. The view was expressed that the
chapter should discourage the use of provisional accept
ance, unless the contract specified when it occurred and
what consequences it had. It Was noted that in practice
the term "provisional acceptance" was sometimes used
as a substitute for the term "take-over".

53. Various views were expressed concerning the
consequences of a failure to conduct performance tests.
According to bne view, such a failure should result in
presumed acceptance. Under another view, the con
sequences should be more limited. It was suggested that
the contract should provide a time-limit within which
performance tests had to be conducted, and should also
provide for the consequences of a failure to conduct the
tests within that period.

54. It was suggested that the Guide should indicate
what an acceptance protocol should contain and that
including an illustrative form of a protocol might be
useful. It was observed that it might be useful to
distinguish between acceptance by the purchaser uni
laterally, and the execution by both parties of an
acceptance protocol, which might contain the agreement
of the parties as to missing items to be supplied and
defects to be cured.

55. It was pointed out that presumed acceptance
might occur in certain cases in addition to those where
performance tests could not be conducted due to
reasons for which the purchaser was responsible. In
addition to the consequences of acceptance mentioned
in paragraphs 29 to 31, the Guide might deal with the
consequences of acceptance on such matters as security

for performance, insurance and payment of the price. It
was suggested to mention in paragraph 31 that a
guarantee period should commence to run in respect of
a portion of the works when that portion was accepted
by the purchaser.

56. It was agreed to deal in this chapter only with
take-over of the plant during construction and the
completed works, and not with take-over of equipment
and materials prior to their incorporation in the works.
It was noted that the term "possession" in the
definition of take-over might be interpreted in different
ways under various legal systems. It was suggested that
the terms "physical possession" or "cbntrol" might be
used. In respect of the delivery of equipment and
materials, it was recommended to use the terminology
of.the United Nations Convention on Contracts for the
International Sale of Goods (Vienna, 1980).

57. It was suggested to redraft paragraph 36 so as to
avoid the interpretation that the contractor had an
obligation to give all instructions to the purchaser's
personnel needed for the operation of the works. It was
noted that the allocation of costs during the trial
operation period need not always follow the principle
indicated in paragraph 36. A view was expressed that
the responsibility of the contractor during the trial
operation period might depend on whether the pur
chaser's personnel were to be trained by the contractor.

58. The view was expressed that the title of section D,
l,e, should refer to termination of the contract by the
purchaser due to a failure to perform by the contractor.
It was suggested to avoid reference in paragraph 37 to
the concept of partial termination of the contract. It
was also suggested to deal with the consequences of
termination upon guarantees either in the chapter
"termination" or in the chapter where the guarantee
was discussed.

59. It was suggested to redraft paragraph 38 so as to
suggest that if the purchaser chose the remedy mentioned
in this paragraph, take-over might occur. It was also
suggested to make reference to the chapters on "Failure
to perform" and "Passing of risk".

60. It was suggested that a take-over protocol might
not be needed in cases where acceptance occurred and
take-over took place immediately thereafter. It was also
suggested that the discussion of the take-over protocol
should be expanded.

61. It was pointed out that, since paragraphs 40 to 41
did not deal with take-over of the plant during con
struction or the completed works, the issues discussed
in those paragraphs should be discussed in other
chapters.

62. Various suggestions were made for improving the
drafting of this chapter. It was agreed that a redrafted
chapter should be examined by the Working Group at
an early date and that the terminology should then be
re-examined.
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Allocation of risk of loss or damage l ?

63. It was agreed that the present title of this chapter
("Allocation of risk of loss or damage") should be
changed to "Passing of risk". The general observation
was made that the drafting of the chapter might be
improved, and specific suggestions for improvement
were brought to the attention of the secretariat. The
view was expressed that the chapter should deal only
with loss of or damage to equipment, materials, the
plant during construction and the completed works
caused by accidental events or by the acts of third
persons for whom neither party to the contract was
responsible. It was noted, however, that it might be
useful to refer in this chapter to other chapters of the
Guide dealing with loss of or damage to equipment,
materials, the plant during construction or the completed
works caused by a party, or third persons for whom a
party was responsible. The view was expressed that the
chapter should point out that whoever would be held
responsible for the risk of loss or damage should have
the right to control the situation which could give rise
to such loss or damage.

64. It was suggested that in section A ("General
remarks"), the first sentence of paragraph 3 should be
deleted, and that instead the paragraph should indicate
that often the rules as to the passing of risk in many
legal systems were formulated with reference to sales
contracts and did riot necessarily envisage some of the
special problems arising in relation to works contracts.
It was also suggested that section A should indicate
that, under the recommendations made in this chapter,
the time of the passing of risk in respect of equipment,
materials, the plant during construction or the completed
works might not coincide in some cases with the time of
the transfer of property.

65. The view was expressed that the discussion in this
chapter of the relationship between the passing of risk
and liability for defective performance was unclear and
should be omitted. Issues relating to liability for
defective performance should be dealt with in the
chapter on "Failure to perform".

66. It was suggested that paragraph 8 should be
redrafted to clarify that it dealt with the issue of the
passing of risk and did not relate to the effect of
exempting impediments. The distinction drawn between
these two issues in paragraph 2 should be more clearly
formulated. The view was also expressed that all the
events mentioned in paragraph 8 were not in practice
excluded by the parties from the risk of loss or damage
borne by the contractor, and that the paragraph should
be modified accordingly.

67. It was suggested that this section should include a
paragraph dealing with the interrelationship of the
passing of risk to connected issues dealt with in other
chapters, such as insurance and the transfer of property.
It was also suggested that consideration might be given
to a change in the sequence of some of the paragraphs
in this section, as this might facilitate understanding.
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68. The view was expressed that the chapter should
indicate the interrelationship between the bearing of
risk in(Tespect of equipment and materials supplied by
the contractor for incorporation in the works (section B)
and the bearing of risk in respect of the plant during
construction and the completed works (section D). It
was noted that the relevance of the presence of the
contractor's personnel on the site at the time of the
supply of equipment and materials to the passing of
risk in respect of such equipment and materials should
be reconsidered. It was observed that it was sometimes
difficult to provide for the passing of risk at a time
when it was possible to check the condition of the
equipment and materials, and it was also observed that
provision for the passing of risk at the time when the
customs formalities were concluded at the frontier of
the country from which the equipment and materials
were exported was not often found in practice.

69. It was suggested that the need for rules on the
passing of risk for works contracts which were different
from the rules for sales contracts should be emphasized,
since the obligations ofa contractor under a works
contract were not performed by mere delivery of
equipment and materials, but by the use of such
equipment and materials for the purposes of construc
tion. The contractor should therefore generally bear the
risk of loss of or damage to equipment and materials.

70. It was observed that it might be useful to clarify
the notion of "incorporation" of equipment and
materials in the works, and in particular to clarify the
point of time at which such incorporation occurred. It
was also observed that the approach set forth in
paragraph 15 (a) to (c) providing for the risk to pass at
specified times, and the approach set forth in paragraph
16 for a determination of the passing of risk by
reference to INCOTERMS, were not in substance
different approaches but were different methods of
formulating the same approach.

71. Different views were expressed concerning the
identity of the person who should bear the risk of loss
of or damage to the plant when several contractors
were engaged for the construction. Under one view, it
was practicable for each separate Contractor to bear the
risk in respect of the portion constructed by him. Under
another view, at least when a portion of the plant was
being constructed by the use of equipment and materials
supplied by one contractor and services supplied by
another contractor, this approach was not practicable,
and the purchaser should bear the risk. It was suggested
that in most cases the time of take-over of the works
should be the relevant time for the passing of risk, and
not the time of acceptance.

72. The question was raised whether the issues dis
cussed in section E ("Consequences of bearing of risk")
should be dealt with in another chapter. The prevailing
view, however, was that these issues should be dealt
with in this chapter.

73. The obligation of a party who bore the risk in
respect of property to make good loss or damage
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covered by the risk was considered. There was wide
support for the suggestion that, if so requested by the
purchaser, the contractor should be obliged to make
good, at the expense of the purchaser, loss of or
damage to property the risk of which was borne by the
purchaser. Reservations were expressed, however, as to
whether the purchaser should in such cases be obliged
to make good such loss or damage if he did not request
the contractor to do so. In this connection, the view
was expressed that the meaning of the term "to make
good" should be clarified. It was also suggested that the
obligation of the purchaser to pay the price for
property lost or damaged in respect of which he bore
the risk should be emphasized. It was noted that, while
section E suggested that the obligation of the contractor
to make good loss of or damage to property the risk of
which was borne by the purchaser should end with the
expiry of the guarantee period, another possible
approach was to make that obligation end upon take
over or acceptance of the works by the purchaser.

74. It was suggested that no distinction should be
made in respect of the period of time within which. the
loss or damage was to be made good, as between the
party who bore the risk and the other party. Whichever
party was under the contract obliged to make good the
loss or damage should be obliged to do so with all
possible speed. It was also suggested that reference
should be made to a right to use damaged but
serviceable equipment pendingits repair or replacement.

75. It was suggested that the last two sentences in
paragraph 25 should be deleted, as the issue dealt with
therein did not primarily relate to the passing of risk.

Damages18

76. It was suggested that this chapter should contain a
discussion of the relationship between damages and
other remedies, such as liquidated damages and penalties
and other forms of compensation which might be
payable by a party. This discussion should refer to the
availability of such remedies in situations in which there
was a breach of contract as well as in situations in
which there was no breach.

77. A suggestion was made that the chapter should
refer to the types of losses which the parties should take
into consideration in drafting contractual provisions on
damages. Various views were expressed in respect of the
types of losses which should be compensated by
damages. According to one view, only those types of
losses which were specified in the contract should be
compensated. It was suggested that the word "all" in
the first sentence of paragraph 5 should be deleted.
According to another view, the contract should provide
for all losses to be compensated by damages, except
those expressly excluded by the contract. A suggestion
was made that the Guide should indicate that the
aggrieved party might not be reasonably compensated if
there were too many provisions in the contract limiting
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the right to damages. It was noted that the extent of the
damages for which the contractor could be liable under
the contract could have an impact on the contract price.
It was suggested that the Guide should advise parties
that in drafting contractual provisions on damages they
should take into consideration rules of national law
concerning damages. It was suggested that as one
possible approach the parties might wish to rely on
such rules of national law, except to the extent that
these rules were not suitable for the particular contract.
In the latter event, the contract might set forth different
rules, unless the rules of national law were mandatory.

78. There was wide support for the principle that a
party who fails to perform an obligation under the
contract should be liable for damages unless the failure
was due to an exempting impediment. It was suggested
that the parties might wish to agree upon the situations
in which no damages were to be paid. The view was
expressed, however, that it might be possible to draft
such a contractual provision only in terms which were
too general. It was agreed that the illustrative provision
contained in footnote 2 should be deleted.

79. Various approaches were discussed concerning the
situations in which the aggrieved party should be liable
to pay compensation to a third party due to a breach of
contract by the other party. It was agreed that
paragraph·7 should be deleted.

80. It was noted that the mitigation by the aggrieved
party of his losses might be regulated by mandatory
rules of national law. It was suggested that such
mitigation should be treated as an obligation of the
aggrieved party, and not as a limitation of damages. It
was also suggested, however, that the determination of
the types of losses to be compensated by damages,
discussed in paragraphs 5 to 8, might have the effect of
limiting damages, and that the chapter should be re
structured accordingly. An additional suggestion was
made that paragraph 11 and footnote 3 should be re
drafted so as to avoid an interpretation that if a party
took steps to mitigate his losses all of his losses would
be compensable by damages.

81. The question was raised as to whether the concept
of unforeseeability of losses referred to the types or
amount of such losses. Various approaches were dis
cussed in respect of the time which should be relevant
for determining foreseeability. It was suggested that the
Guide should bring such approaches to the attention of
the parties. A suggestion was made that the parties
might agree to inform each other of changes in
circumstances which might influence the extent of
damages in the event of a breach. It was noted that if
the time of the breach of contract were the relevant
time for determining foreseeability, it might be difficult
to ascertain the time of such a breach in cases other
than delay.

82. Various views were exchanged with respect to
indirect and consequential losses. It was stressed that
the concepts of such losses differed under various legal
systems. A suggestion was made that the last two
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sentences in paragraph 14 should be deleted. It was also
suggested that the Guide should contain an illustrative
provision dealing with indirect or consequential losses.

83. It was noted that in most works contracts the
amount of damages recoverable by a party in the event
of a breach by the other party was limited, and that this
practice should be reflected either in paragraph 15 or in
the section on general remarks. It was noted that under
national and international legal rules the liability of a
carrier of goods was limited as to amount. It was
suggested that the parties should be advised to take
such rules into account in drafting provisions of the
contract on limitation of damages. It was. also noted
that in practice damages were sometimes limited to the
amount recovered through insurance, or to such an
amount plus a percentage of the price, and there was
agreement that the Guide should bring these approaches
to the attention of the parties.

84. It was suggested that the last section of the
chapter, concerning personal injury and damage to the
property of third persons, should deal with contractual
responsibility for such injury and damage. However, it
was noted that under some legal systems mandatory

.rules of law might limit the internal allocation of
responsibility for such injury and damage between the
parties. It was noted that, while the contract could not
restrict the liability of the contractor or the purchaser
to compensate third persons for such injury and
damage, under some legal systems third persons could
benefit from contractual provisions expanding their
rights to receive such compensation. A suggestion was
made that the Guide should discuss joint and several
responsibilities of the contractor and the purchaser for
personal injury and damage to the property of third
persons. It was suggested that the requirement under
paragraph 18 that the purchaser notify the contractor
of a claim by a third person should be limited to cases
where the purchaser intended to involve the contractor
in the negotiations or legal proceedings concerning such
a claim.

Liquidated damages and penalty c1auses19

85. It was suggested that at the commencement of the
chapter attention should be directed to the fact that
under most legal systems there were mandatory rules
governing liquidated damages and penalty clauses and
that, accordingly, the choice of the law governing the
contract was of great significance in relation to such
clauses.

86. The view was expressed that the relationship
between the chapter "Damages" and this chapter
should be examined. It was noted that both chapters
related to compensation payable on failure of per
formance, and that the issue of limitation of liability
was relevant to both chapters. In this connection it was
suggested that the Guide should contain a section
examining the inter-relationship of damages, and liqui-
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dated damages and penalties, and the respective
emphasis which the parties might wish to give to these
remedies.

87. It was observed that the payment of a bonus was
an effective way of stimulating performance, and that
this chapter should contain a reference to the chapter
dealing with clauses providing for the payment of a
bonus.

88. It was noted that under some legal systems the
term penalty meant an agreed sum payable on failure of
performance by a party, which was intended to coerce
that. party to perform, while under other legal systems
the term had a wider meaning and included agreed
sums having purely compensatory objectives. Whenever
the term was used in the Guide, the sense in which it
was being used should be clear.

89. It was observed that provisional liquidated damages
clauses were sometimes used in practice, and that this
usage should be noted in the Guide. Under such a
clause, an agreed sum was payable by a party upon a
failure of performance. The clause further provided,
however, that even if the failure of performance
occurred and the sum was paid, it was to be repaid to
the party paying it if that party was subsequently able
to prevent loss from being caused by that failure of
perforrr ance.

90. The view was expressed that the purpose of
liquidated damages and penalty clauses described in
paragraph 2 (b) of the chapter needed clarification.

91. It was emphasized that the Guide should con
centrate on its primary purpose of assisting parties to
draft a contract. Accordingly, while the Guide might
draw the attention of parties to differing rules in legal
systems relating to liquidated damages and penalty
clauses which they should consider in drafting such
clauses, It was unnecessary for the Guide to describe the
justifications for these rules. It was also inadvisable for
the Guide to refer to normal rules of interpretation, as
rules of interpretation might differ in different legal
systems. In this connection, the view was expressed that
the Guide should not state that, when an agreed sUm
was provided for defective performance other than
delay, the purchaser could claim both the agreed sum
and performance, as under some legal systems this was
not permitted.

92. There was wide agreement with the statement in
the chapter that under many legal systems, as a
condition for liquidated damages or a penalty to
become due, there must not only be the specified failure
of performance but there must also be liability for such
failure of performance. There was general agreement
that a liquidated damages or penalty clause which
might provide for payment by a contractor of liquidated
damages or a penalty, even if the contractor's failure of
performance was caused by the purchaser, would be
manifestly unfair and unacceptable. Different views
were expressed, however, as to a possible statement in
the Guide that the parties may wish to provide that
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liquidated damages or a penalty were to be payable by
a contractor even if his failure of performance was due
to an exempting impediment. Under one view, such a
provision was not encountered in practice and was
unfair to the contractor. Under another view, examples
of such provisions were in fact found in practice, and
such provisions might not be unfair in respect of certain
types of exempting impediments. Furthermore, since
the issue in question related to which of two innocent
parties was to bear the risk of loss caused by an
exempting impediment, parties should be free to agree
to allocate the risk to one or the other party. It was
agreed that the Guide should indicate that in exceptional
cases one might find provisions under which a party
was obliged to pay liquidated damages or a penalty
although not otherwise liable for the consequences of a
failure of performance.

93. It was suggested that section C of the chapter
("Increasing effectiveness of liquidated damages and
penalty clauses") might more appropriately be entitled
"How to increase the effectiveness of liquidated damages
and penalty clauses". It was also suggested that an
attempt should be made to make paragraph 9 more
concise and clear.

94. In regard to section D ("Ceiling on recovery of
agreed sum"), it was agreed that in the context of
liquidated damages and penalty clauses the term
"ceiling" might have more than one significance, and
that an attempt should be made to use clear terminology.
As regards paragraph 14, it was observed that two
approaches to limitation of recovery were referred to
therein and needed to be distinguished. The first
approach was for the contract to provide that when
liquidated damages or penalties were fixed by way of
increments (e.g. a fixed amount being due per unit of
delay) and a limit was placed beyond which the
increments could not increase, no further recovery of
any kind was possible after that limit was reached.
Another approach was that, while no recovery of
liquidated damages or penalties was possible after the
limit was reached, it would be possible for the
purchaser after the limit was reached to affirmatively
prove that additional loss was suffered and to recover
damages for such additional loss.

95. It was noted that section E ("Obtaining agreed
sum") suggested the possibility of formulating con
tractual provisions under which the purchaser could
recover liquidated damages or a penalty from a
contractor by way of deduction from sums due from
the purchaser to the contractor. It was observed that
under some legal systems and in some countries the
issue of deduction was regulated by mandatory rules
and other requirements. It was also observed that the
rules under some legal systems were such as to make
provisions as to deduction of the kind suggested
impracticable. For example, a court might have a
mandatory power to reduce a sum agreed as a penalty,
so that a deduction of an agreed sum might be later
invalidated if a court reduced the agreed sum. It was
noted, on the other hand, that provisions as to
deduction were workable under other legal systems. It

was agreed that the attention of the parties should be
directed to the need to formulate provisions for
deduction after consideration of the relevant legal rules
and other requirements.

96. It was suggested that, even where provisions as to
deduction were workable under the applicable law, the
Guide should describe such provisions as a possible
approach. It was also observed that consideration
should be given to placing in another chapter (e.g. in
the chapter on "Security for performance") the tech
nique, mentioned in section E, of enhancing the
certainty of recovery of the agreed sum through the
opening of a guarantee.

97. The view was expressed that the possibility ad
dressed in paragraph 16, i.e. the date from which the
commencement of delay was to be calculated becoming
inoperative by reason of certain circumstances, and the
consequences of such a possibility, i.e. the inability to
apply a liquidated damages or penalty clause for delay,
should be more clearly formulated. It was also noted
that while, as stated in paragraph 16, the contractor
would in these circumstances under some legal systems
be bound to perform within a reasonable time, this may
not be the result under other legal systems.

98. The view was expressed that section G ("Termi
nation of contract and liquidated damages and penalty
clauses") should be restricted to advice as to the
drafting of a provision regulating the effect of termi
nation on a liquidated damages or penalty clause, and
that issues such as the right to recover damages after
termination should be dealt with in the chapter "Termi
nation". It was also suggested that the language and
structure of the section might be reconsidered with a
view to achieving simplification.

99. There was agreement that this chapter should not
only draw the attention of the parties to the "Uniform
rules on contract clauses for an agreed sum due upon
failure of performance" adopted by the Commission at
its sixteenth session,2° but should also indicate that the
rules might be used as a basis for resolving the often
difficult issues which arose in drafting liquidated
damages and penalty clauses.

Insurance21

lOO. The view was expressed that the chapter should
reflect a greater balance with respect to the provision of
insurance by the contractor and the purchaser, respec
tively. In addition, a view was expressed that, due to the
wide variety of contracts to which the Legal Guide was
to apply, the chapter should avoid stating how particular
issues concerning insurance should be resolved in the
contract; rather, the chapter should draw the attention
of the parties to possible approaches which they might
consider with respect to these issues.

20Report of the United Nations Commission on International
Trade Law on the work of its sixteenth session, Official Records of the
General Assembly, Thirty-eighth Session, Supplement No. 17 (A/38/17),
annex I.

21AlCN.9/WG.V/WP.13/Add.4.
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101. It was suggested that the chapter should discuss
the various types of risks which often existed in
connection with the construction of industrial works. A
view was expressed that the parties should be advised to
make themselves aware of the types of insurance which
were available and the risks which could be insured
against, as well as risks which were usually excluded
from insurance coverage. Suggestions were made that
the chapter might contain illustrative provisions with
respect to the insurance to be provided. A further view
was expressed that the parties should be advised that it
might not be possible to insure against all risks, and
that the cost of insurance against certain risks might be
excessive by reason of the magnitude of these risks. A
view was expressed that the parties should be advised to
consider who should bear risks which could not be
covered by insurance. Further suggestions were made
that the chapter should point out some of the reasons
why the purchaser had an interest in the contractor
having insurance coverage for risks which were to be
borne by the contractor, but the insurance of which was
in any event ultimately to be paid by the purchaser.

102. It was suggested that the purchaser should be
advised that at the pre-tender stage it would be
desirable for him to consult with an international
insurance broker or risk management consultant as to
what insurance was available in the market, and what
insurance should be required in the contract. It was also
suggested that the purchaser should be advised to
consider whether it would. be less expensive for him to
provide certain types of insurance himself, rather than
require the contractor to do so. Additional views
suggested that the chapter might refer to the possibilities
of self-insurance and partial self-insurance by the
contractor, to political risk insurance and to wrap-up
insurance. According to other views, however, these
possibilities should not be discussed in the chapter.

103. The view was expressed that the chapter should
refer to the desirability of naming both the contractor
and the purchaser as insured parties in insurance
policies in order to avoid the difficulties and costs
associated with the subrogation of the insurer against
the party not named. It was suggested that the chapter
should discuss reasons why the purchaser might have
an interest in having the contract require insurance
against risks and liabilities borne by the contractor.

104. A view was expressed that the chapter should
recommend that insurance be taken out withan insurer
who had the financial capacity to insure the risks and
who was acceptable to both parties. According to an
additional view, the chapter should discuss the
advantages and disadvantages of taking out as much of
the insurance as possible with a single insurer, as
opposed to several insurers. A view was further
expressed that it would be desirable for the chapter to
discuss means of adjusting the amount of insurance
provided in order to take account of inflation. A
further view was expressed that the parties should be
advised to require insurance proceeds to be payable in a
freely convertible or a specified currency (e.g. the
currency in which the contract price was expressed).

105. With respect to insurance of the completed
works, a view was expressed that the parties should be
advised to consider whether this insurance should be
required throughout the guarantee period. A view was
expressed that when several contractors participated in
the construction, it was advisable for each contractor to
insure the portion of the plant during construction and
completed works for which he was responsible. Accord
ing to an additional view, one of several contractors
should not be obligated to insure the plant and works
in its entirety if he merely co-ordinated construction by
the other contractors.

106. With respect to insurance of equipment and
materials to be incorporated in the works, a view was
expressed that the purchaser's interest in having such
insurance in force began not earlier than the time when
such items were shipped. It was also noted that in
practice, equipment and materials in transit to the site
were insured under a separate transport insurance
policy. If there arose a dispute whether loss or damage
occurred to equipment or materials during the transport
period or during another period, under current practice
the insurers covering these periods would bear equally
the payment of compensation for the loss or damage. A
suggestion was further made that the chapter should
advise the parties that each of them should be insured
with respect to loss of or damage to equipment and
materials in respect of which he bore the risk of such
loss or damage.

107. With respect to insurance of the contractor's
equipment and tools, the view was expressed that such
insurance was usually of interest only to the contractor.
A suggestion was made to advise the parties to consider
whether it was necessary for the contract to require
such insurance; if so, the cost thereof should be borne
by the contractor. It was further suggested that the
chapter should take note of the difficulties which might
be involved if a foreign contractor were required to take
out such insurance with an insurer in the country of the
purchaser.

108. With respect to liability insurance, a suggestion
was made that the chapter should specify the periods of
time during which the various types of such insurance
should be in effect. In this regard, a view was expressed
that the period of coverage of products liability
insurance should be linked to the applicable legal
limitation or prescription period.

109. A suggestion was also made that the parties
should be advised that professional indemnity insurance
might not be available to a contractor who both
designed and constructed the works.

110. A view was expressed that the chapter should
deal with the advisability or necessity for each of the
parties to provide insurance to compensate for injury to
workmen. According to an additional view, the parties
should be advised to require such insurance particularly
in respect of workmen from the country where the
works was being constructed.
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111. With regard to proof of insurance, a view was
expressed that the contract should set a time-limit by
which such proof was to be provided by the contractor
to the purchaser. Another view was that the contract
should also obligate the purchaser to provide proof to
the contractor of insurance required to be taken out by
the purchaser. A suggestion was made that the contract
should authorize one party to receive proof of insurance
from an insurer providing insurance for the other party.
In addition, a suggestion was made that the contract
should obligate a party to instruct an insurer from
whom he had obtained insurance to notify the other
party if a premium was not paid.

112. According to one view, the contract should be
terminable by the purchaser if the contractor failed to
provide insurance which he was required to provide.
According to another view, the contract should not be
terminable in such a case, and the purchaser's remedy
should be to claim damages for any loss suffered by
him as a result of the failure.

113. A view was expressed that if the contract entitled
the purchaser to purchase at the contractor's expense
insurance which the contractor was obligated but failed
to provide, the contract should obligate the purchaser
to give to the contractor advance notice of his intention
to purchase the insurance. According to an additional
view, the contractor should be responsible only for
reasonable expenses incurred by the purchaser in
obtaining such insurance.

Sub-contracting22

114. It was suggested that the chapter should recom
mend that the parties pay special attention to provisions
on sub-contracting when negotiating and drafting their
works contract, sinc~ unsatisfactory treatment of this
issue could result in problems with the construction and
the quality of the works. A view was expressed that the
scope of the term "sub-contracting" as used in the
chapter should be clarified so as to differentiate those
entities which were included in the term from those
which were not: For example, sub-contractors should
be distinguished from suppliers.

115. .The existence of a legal relationship between the
purchaser and a sub-contractor was discussed.· Accord
ing to one view, no legal relationship should exist
between these entities. According to anotherview,such
an approach was too absolute. In support of the latter
view, it was suggested that under some legal systems a
legal relationship between the purchaser and a sub
contractor might· exist in respect of particular issues.
For example, a purchaser could claim directly against a
sub-contractor for a breach of certain obligations.
Under other legal systems, there existed a tripartite
relationship among the contractor, purchaser and sub
contractor. A legal relationship between the purchaser
and a sub-contractor might also arise in some cases
from certain provisions ·of the contract, such as those
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permitting a purchaser to select or to participate in the
selection of a sub-contractor, those permitting the
purchaser to claim directly against the contractor, and
those permitting the purchaser to pay a sub-contractor
directly.

116. Views were expressed concerning the liability of
the contractor to the purchaser for acts and omissions
of a sub-contractor. It was suggested that various
approaches to this issue should be brought to the
attention of the parties. According to one approach, the
contractor should be fully liable to the purchaser for
the acts or omissions of a sub-contractor. According to
another approach, the liability of a contractor to the
purchaser for the acts or omissions of a sub-contractor
should be reduced or excluded if the contractor did not
freely select the sub-contractor.

117. A view was expressed that the contract should
authorize direct communications between a sub-con
tractor and the purchaser only as to technical matters
or matters relating to the design or quality of the
works. According to a further view, the settlement of
such matters between the purchaser and a sub-contractor
should be effective only if it did not affect obligations
of the contractor which were not to be performed by
the sub-contractor. Moreover, under this view com
munications which were not authorized by the contract
should result in the contractor's not being liable for acts
taken pursuant to such communications. Suggestions
were made that the contractor should have the right to
be present at discussions between the purchaser and a
sub-contractor, and that the contract should obligate
the purchaser to inform the contractor of any com
munications between the purchaser and a sub-con
tractor. It was also suggested that the chapter should
refer to the need of a sub-contractor to' receive
information in certain situations from the purchaser.

118. Suggestions were made that the chapter should
deal with the substitution of one sub-contractor for
another, with consortia which were sub-contractors and
with sub-sub-contracting. It was sugg~sted that para
graph 3 of illustrative provision 1 should be contained
in a general provision of indemnity ofthe purchaser by
the contractor.

119. With respect to the right of the contractor to sub
contract, various approaches were proposed for inclusion
in the chapter. According to one approach, the
contractor should be able to sub~contract freely.
According to another approach, the right of the
contractor to sub-contract should be restricted, and the
discussion in paragraphs 7 and 8 of the chapter was
appropriate in this regard. A suggestion was made that
the contractor should not be permitted to sub-contract
a major portion of the works. It was noted that it might
be difficult for the contract to specify which obligations
of the contractor could not be sub-contracted. There
was a suggestion that it would, therefore, be preferable
for the contract to prohibit sub-contracting of the
contractor's obligations, except those obligations which
the contract specified could be sub-contracted by the
contractor. It was also noted that in practice the sub
contracting of design obligations was often prohibited.
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120. The selection of sub-contractors was discussed. A
suggestion was made that the three approaches to this
issue referred to in the chapter should be more clearly
delineated. It was also suggested that the chapter
should discuss all three approaches and indicate the
advantages and disadvantages of each approach.

121. The view was expressed that the parties should be
advised that, whenever possible, the sub-contractors
should be named in the works contract. The view was
also expressed that the parties should be advised that it
was undesirable to provide for sub-contractors to be
chosen by the contractor subject to the approval of the
purchaser after the conclusion of the contract. According
to this view, this approach was dangerous in works
contracts, since if the purchaser objected to a sub
contractor it might not be possible to propose another
sub-contractor. Moreover, this approach could result in
an interruption of the work. Under the same approach,
it was noted that if the purchaser controlled the sub
contracting he would have to pay any extra price
incurred as a result.

122. A suggestion was made that where the sub
contractor was to be chosen by the contractor subject
to the approval of the purchaser after the conclusion of
the contract, the contractor should be obligated to give
a copy of the sub-contract to the purchaser together
with any other information in relation to the proposed
sub-contracting which the purchaser might require. It
was noted, however, that it might not always be
possible for the contractor to inform the purchaser of
the sub-contract price.

123. It was also suggested that in the cases referred to
in the previous paragraph the contractor should consult
with the purchaser and obtain his opinion and,subject
to his approval, provide the materials referred to.

124. It was noted that the circumstances giving the
purchaser an interest in the selection of a sub
contractor, referred to in paragraph 11, would exist in
all cases, even in cases in which the purchaser did not
participate in the selection of a sub-contractor. In
addition, these circumstances also applied to the con
tractor.

125. It was suggested that the chapter should emphasize
the importance of co-operation and communication
between the parties, regardless of which approach was
chosen with respect to the selection of sub-contractors.
A suggestion was made that the terms of the main
contract should be included. in the sub-contract to
ensure that the sub-contractor was bound to comply
with the standards of the main contract. It was also
suggested that the parties should be advised to provide
a mechanism to resolve expeditiously disputes con
cerning the selection of sub-contractors.

126. It was agreed that the chapter should deal with
the nomination system as one mechanism which the
parties might consider for the selection of sub-con
tractors. However, the use of the nomination system

should not be encouraged, and the dangers in the use of
the system should be pointed out. It was suggested, for
example, that under some legal systems it might be
possible in some cases for a nominated sub-contractor
with whom the purchaser had negotiated to claim that
an agreement had been reached between the purchaser
and the sub-contractor. In such a case the purchaser
might be held liable to the nominated sub-contract if
the nominated sub-contractor was not engaged by the
contractor. In addition, the purchaser might have to
bear loss or damage arising from defective performance
by a nominated sub-contractor. According to another
view, the nomination system was satisfactory as long as
the contractor was given the right to object to a sub
contractor nominated by the purchaser. The reasons
given in paragraph 24 were emphasized, including the
fact that national legislation might at times require the
use c;>f local sub-contractors.

127. With respect to the grounds upon which the
contractor should be able to object to a SUb-contractor
nominated by the purchaser, it was suggested that in
addition to the grounds discussed in paragraph 22,
reference should be made to the fact that due to trade
policies of his own country, the contractor might be
able to sub-contract only with sub-contractors from
certain countries. It was also suggested that the
contractor should be able to object to a nominated sub
contractor if the latter was not sufficiently qualified to
perform the work or was unable to indemnify the
contractor fully for loss or damage arising out of the
sub-contractor's acts or omissions. As a possible
method of dealing with the ground referred to in
paragraph 22 (a) (i.e. a failure by the sub-contractor to
undertake towards the contractor liabilities comparable
to those imposed on the contractor towards the
purchaser), it was suggested that the damages payable
by the contractor to the purchaser might be limited to
the damages that the contractor was able to recover
from the nominated sub-contractor. According to
another view, however, this method was not satisfactory;
it did not resolve the situation in which the contractor
incurred liability to a third person as a result of acts or
omissions of the sub-contractor, and the sub-contractor
did not sufficiently indemnify· the contractor against
such liability. In such a situation, the liability of the
contractor to the third person could not be reduced by
the works contract.

128. A view was expressed that the responsibility of
the contractor for the acts or omissions of a nominated
sub-contractor, referred to in paragraph 24, was one of
the approaches which should be dealt with in the
chapter. According to another view, however, while
that approach might be referred to in the chapter, it
should not be endorsed. It was suggested that the
chapter should also discuss the approach whereby the
purchaser bore responsibility for the acts and omissions
of a nominated sub-contractor. A view was also
expressed that if the contractor failed without good
reason to engage a nominated sub-contractor, he
should be liable to the purchaser for any losses arising
from this failure.
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1.29... Different views w~re expressed concerning the
habllity of a contractor if a nominated sub-contractor
abandoned the sub-contract or the sub-contract was
terminated. Under one view the purchaser should bear
the losses and expenses associated with the interruption
of the work and the engagement of a new sub
contractor in cases where the contractor was not at
fault. Accordingly, it was suggested that the last two
sentences of paragraph 25 should be deleted. According
to another view, however, the solution contained in
these sentences was satisfactory if the parties agreed to it.

130. It was suggested that the chapter should point
out that, as a possible means to resolve the problems
arising under the nomination system, the purchaser
might wish to engage the sub-contractor himself.

131. Various approaches were proposed to enable the
purchaser to claim directly against the sub-contractor in
respect of certain matters, such as obligations of
confidentiality and guarantee obligations. Under one
approach, guarantee obligations would be imposed on
the sub-contractor by the sub-contract; under another
approach, the contractor may assign all his guarantee
rights against the sub-contractor to the purchaser and
in this case the contractor should no longer be
responsible to the purchaser. The same obligations
would be imposed on the contractor in the works
contract. Under some legal systems, the purchaser
would then be able to bring a claim against the sub
contractor in the name of the contractor for a breach of
such obligations. Under another approach, the
purchaser, contractor and sub-contractor would
become parties to a tripartite agreement containing
such obligations. Under yet another approach, the
question of direct claims by the purchaser against a
sub-contractor would be settled by national law.

132. With respect to the question of determining when
direct payments by the purchaser to a sub-contractor
might be justified, it was suggested that the contract
might provide that as a condition to receiving progress
payments from the purchaser, the contractor would be
obligated to provide the purchaser with proof that
previous payments by the purchaser to the contractor in
respect of sub-contracted work had been applied to the
sub-contractor. In the absence of such proof, or a
satisfactory explanation why such previous payments
had not been applied to the sub-contractor, the
purchaser could pay the sub-contractor directly and
deduct such payment from the amount due to the
contractor. It was noted, however, that the ability of
the purchaser to pay a sub-contractor directly and to
deduct such sums from amounts due to the contractor
might impair relations between the purchaser and the
contractor. The view was expressed that the purchaser
should be informed that this mechanism might lead to
great risk and might involve the purchaser in disputes
between the contractor and sub-contractors. It was
pointed out in particular that the purchaser should
beware lest he pay the sub-contractor too much. A
suggestion was made that the last sentence of para
graph 30 should be reconsidered in the light of the
question whether the situation envisaged in that sentence
could occur in practice.

Security for performance23

133. The view was expressed that the chapter should
emphasize the expenses which might be entailed in
different arrangements for the provision of guarantees.
Parties may consider whether, in view of the reputation
and financial standing of a contractor, minimal guaran
tees might be sufficient. Where guarantees had to be
provided, t~e chapter should advise that the comparative
costs of different arrangements should be examined
with a view to avoiding unnecessary expense. It was
noted in particular that an arrangement under which a
monetary performance guarantee was given by one
bank and confirmed by another might entail considerable
expense.

134. It was observed that references in the chapter to
other texts should be limited. Where relevant infor
mation or contractual arrangements were contained in
other texts, it was preferable to set forth that infor
mation or those arrangements in the chapter itself. If
other documents were referred to, they should be texts
which had in some manner· been accepted by the
Commission.

135. Differing views were expressed as to how widely
guarantees: and in particular performance guarantees,
were used 10 contracting practice. Under one view, such
guarantees were insisted on by purchasers in only a few
regions, while under another view they were required in
many regions and were always required when a works
contract was financed by funds from an international
development institution.

136. A view was expressed that the description of a
tender guarantee contained in paragraph 5 might not
accord with the way in which such guarantees operated
in practice. It was also suggested that the terminology
used in the chapter should be clear and consistent.
Thus, possible confusion between a performance
guarantee and a quality guarantee relating to
performance should be avoided. Furthermore, it was
noted that the term "performance guarantee" was used
in the chapter to denote two different types of
guarantee (distinguished in the chapter as "monetary
performance guarantee" and "performance bond").
Accordingly, whenever the term "performance
guarantee" was used, the sense in which it was being
used should be clarified. It was also suggested that the
presentation in the chapter might be improved if
monetary performance guarantees and performance
bonds were dealt with separately.

137. As regards the choice of guarantors, a view was
expressed that the parties should be encouraged to
agree on the guarantors to be provided before the
conclusion of the contract. If there was no such choice
before the conclusion of the contract, and the purchaser
thereafter rejected the guarantor chosen by the con
tractor, the contractor might find it difficult to find
another guarantor acceptable to the purchaser. A view
was expressed that for the adequate protection of the

23 A/CN.9IWG.V/WP.l31Add.6.
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purchaser it might not be necessary to insist on a
guarantor from the purchaser's country, but that a
guarantee from a first-class bank or other financial
institution, possibly from a country which was neither
that. ?f the purchaser or the contractor, might be
suffICIent. A view was expressed in this connection that,
even if the purchaser insisted on a guarantee from a
bank.in his c~untry, in practice that bank might
sometI?1es obtalO a counter-guarantee from a foreign
bank In order to ensure that sufficient convertible
currency was available to satisfy the possible payment
obligations under the guarantee. It was also noted that
the parties should examine whether the guarantor had
the financial capacity to satisfy the obligations included
in the guarantee. It was suggested that the chapter
should indicate that in some cases a governmental
guarantee might be requested by the purchaser to
support the obligations undertaken by the contractor.

138. The view was expressed that while the terms
"independent" and "accessory" guarantees were often
used, the terms "conditional" and "unconditional"
g~arantees were al~o used, and that this latter usage
mIght also be mentIOned in the chapter. The view was
expressed that the use of the term "independent" should
be reconsidered.

139. It was observed that, in addition to the possible
arrangements relating to recourse under first demand
guarantees discussed in the chapter, the chapter might
describe other possible arrangements which might help
to protect the interests of both the purchaser and the
contractor. One possible arrangement was for the
guarantee to provide that the guarantor was not obliged
to pay the purchaser immediately on demand, but only
after the lapse of a specified period. The lapse of time
enabled negotiations to take place between the purchaser
and the contractor with a view to settling the dispute
between them. Another possible arrangement was for
the guarantor to pay the money on demand by the
purchaser into the hands of a third party, who could
hold it in trust pending resolution of the dispute
between the purchaser and the contractor. It might also
be possible in the works contract to provide that the
purchaser must give notice to the contractor before
making a demand for payment, or must give the
contractor a period to cure the alleged defects before
making a demand. A failure to observe these contractual
terms would expose the purchaser to contractual lia
bility to the contractor. In addition, if such contractual
terms were provided, courts in some legal systems
might prevent the purchaser from claiming under the
guarantee in breach of these terms.

140. A view was expressed that, even when the
guarantee in question was a first demand guarantee, the
guarantor might not in all cases be obliged to pay on
the bare assertion of the purchaser that there had been
a failure of performance by the contractor. The chapter
might indicate that some jurisdictions had developed
certain very limited restrictions on the right of recourse
of the purchaser (e.g. when the claim was made
fraudulently). It was also noted that it might be helpful
to distinguish clearly between the relationship between

the purchaser and the guarantor and the relationship
between the purchaser and the contractor. While an
unfair call under a first demand guarantee would oblige
the guarantor to pay, the rights of the contractor
against the purchaser for breach of contractual pro
visions relating to the call of the guarantee would
remain unimpaired.

141. . In regard to the last sentence of paragraph 18,
t~e VIew was expressed that, while the parties usually
dId have a common interest in the successful completion
of the contract, nevertheless in certain circumstances
t?is might not be sufficient to discourage an abuse of
nghts under a first demand guarantee. Accordingly,
there was agreement that this sentence should be
deleted.

142. The view was expressed that the suggestion in the
chapter that the purchaser might stipulate in his
invitation to tender the guarantors whom he would be
prepared to accept should be clarified. One possibility
would be for the purchaser to stipulate the identity of
the guarant?rs whom he would be prepared to accept.
However, SlOce many contractors might be unable to
secure the named guarantors, it might be desirable to
stipulate only acceptable types of guarantors (e.g. those
providing monetary performance guarantees or those
providing performance bonds). A view was also
expre~s.ed that requiring a tender to be accompanied by
a ~e.rtIfIcate fro~ a prospective guarantor indicating his
wIllIngness to gIve a performance guarantee might not
be a useful approach, as under some legal systems the
undertaking in the certificate would not be enforceable.

143. It was noted that the chapter suggested in
paragraph 19 that, when the guarantee was to be
furnished after the conclusion of the contract the
parties should agree on the right of the purchas~r. to
recover damages in case the guarantee was not furnished.
It was observed, however, that in respect of this remedy
the purchaser should carefully consider the likely value
to him of such unsecured rights to damages against a
foreign contractor, the amount of damages which might
actually be suffered by him, and the possible difficulties
involved in obtaining an award against the foreign
contractor.

144. It was noted that the relevant currency for
payment under both a repayment guarantee and a
performance guarantee (paragraph 20) would usually be
the currency in which the contract price was to be paid.
It was also noted that the reference in paragraph 23 to a
liability of the guarantor to pay for costs and damages
suffered by the purchaser was unnecessary, since the
purchaser would in practice claim a global sum under
the guarantee and was not bound to prove that he had
suffered costs or damages.

145. A suggestion was made that a reference be given
in section B, 2 ("Security for performance created
through payment conditions") to the chapter "Price",
which would contain a detailed treatment of payment
conditions.
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146. A view was expressed that paragraph 36 did not
sufficiently reflect current practice in some regions with
regard to the release to the contractor of sums
outstanding from the full contract price. It was noted
that the payment conditions often provided that fifty
per cent of the sum outstanding was to be released
upon completion of the works, and that the balance
fifty per cent was to be released upon expiry of the
guarantee period.

147. It was suggested that it would be useful to
indicate the conditions under which it might be
appropriate for a contract to require both the provision
of security for performance by a contractor through
guarantees, and security created through payment
conditions, or to require only one form of security. It
was also suggested that, when both forms of security
had been provided, the chapter should address the
question of the options which might be open to the
purchaser in relation to enforcement of the securities.

148. It was observed that section C ("Security for
payment by purchaser") might be re-examined to
ensure a balance between that section and section B
("Security for performance by contractor"). In. par
ticular, the chapter should note in paragraph 39 that it
might be preferable for the contractor to have the letter
of credit in his favour opened by a bank in his country
and that, in addition to exchange control difficulties,
the contractor might face other administrative difficulties
in obtaining payment. Furthermore, as an alternative to
requiring a' revolving letter of credit, as noted in
paragraph 40, attention should be directed to the
opening of a letter of credit in the amount of the full
contract price. It was noted that the objective of a
better balance might be achieved by a greater emphasis
in section C on alternative approaches which might be
adopted, rather than on specific recommendations.

149. It was noted that the mere fact that the works
was financed by an international lending agency or
other reputable institution might not be a sufficient
assurance of payment to the contractor. Under certain
contractual arrangements, payments were due only
upon certification of due performance of work by an
engineer who was an employee of the purchaser or
pursuant to authorization by the purchaser. Circum
stances might therefore occur in which certification
which was appropriate did not occur and the financial
institution was unable to make payment. A method of
resolving this difficulty might be for the right of the
contractor to obtain payment to be activated by a
procedure which was independent of the purchaser.

150. It was observed that the parties might wish to
provide for the consequences which were to follow if
the purchaser failed or delayed to open the letter of
credit as required under the contract. It was also
observed that section C should describe the deferred
payment system sometimes adopted in the financing of
works contracts, under which credit for the construction
was granted by or on behalf of the contractor and the

purchaser undertook to make deferred payment during
a period of time agreed between the parties.

151. It was suggested that a reference might be made
to the methods of dispute settlement which might be
adopted when disputes arose both with regard to the
security to be provided by the contractor for the
performance of his obligations and with regard to the
security to be provided by the purchaser for the
payment of the price.

152. There was general agreement that security interests
in property (section D) was not of great importance to
either party as a means of securing due performance by
the other party. It was noted that the subject was
complex and difficult to describe concisely. It was
observed that security interests in favour of the purchaser
over the construction machinery of the contractor had
declined in importance, as such machinery was often
leased by the contractor and not owned by him. It was
agreed that the subject did not merit treatment in a
separate section of the chapter, but that the contents of
the present section dealing with this subject might be
noted at appropriate points in other sections of the
chapter. A view was expressed, however, that the
chapter might also refer to retention of title and
mortgages. A view was also expressed that the parties
should be reminded that it would be desirable to obtain
independent legal advice on the applicable law relating
to security in property that was located in another
country.

Other business and future work

153. It was noted that two further sessions of the
Working Group might be needed to complete the
deliberations on most of the draft chapters to be
contained in the Legal Guide. Several draft chapters
would be prepared for the next session of the Working
Group, which would be held, in accordance with the
decision of the Commission, from 8 to 19 April 1985, in
New York,24

154. The Secretary of the Commission stated that the
secretariat would submit to the seventh session of the
Working Group a revision of the draft outline of the
structure of the Legal Guide (A/CN.9/WG.V/WP.9/
Add.I) and that this revision would reflect the delibe
rations of the Working Group and would contain some
re-arrangement and amalgamation of certain chapters
as the secretariat might consider appropriate. The
secretariat would also submit to the eighth session of
the Working Group the redrafted chapters "Completion,
acceptance and take-over" and "Choice of contract
type", since the original draft chapters required sub
stantial revision in the light of the discussion by the
Working Group.

24Report of the United Nations Commission on International
Trade Law on the work of its seventeenth session, Official Records of
the General Assembly, Thirty-ninth Session, Supplement No. 17
(A/39/1?), para. 154.
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[AlCN.9/WG.V/WP.13]

Introduction

1. At its second session, the Working Group on the
New International Economic Order decided to request
the secretariat to commence the preparation of a legal
guide on contracts for the supply and construction of
large industrial works. I The Commission at its four
teenth session approved this decision by the Working
Group and decided that the Guide should identify the
legal issues involved in such contracts and suggest
possible solutions to assist parties, in particular from
developing countries, in their negotiations. 2

2. After having completed at its second3 and third4

sessions the consideration of a study submitted by the
secretariat of clauses used in contracts for the supply
and construction of large industrial works,s the Working
Group at its third session requested the secretariat to
submit to the Working Group an outline of the
structure of the Guide and some sample draft chapters.

3. At its fourth session the Working Group discussed
the outline of the structure of the Guide and the draft
chapters "Choice of contract type", "Exemptions" and
"Hardship clauses".6 There was general agreement that
the structure of the Guide was on the whole acceptable.
It was also generally recognized that, as the work
progressed, some rearrangement of the structure might
become necessary, and the secretariat was given the
discretion to make such rearrangement. The contents of
the draft chapters were also considered to be generally
acceptable, and suggestions were made for improving
them.

4. At its fifth session, the Working Group discussed
the draft chapters "Termination",7 "Inspection and
tests", "Failure to perform",8 "Variation clauses",

lA/CN.9/198, para. 92.
2Report of the United Nations Commission on International Trade

Law on the work of its fourteenth session, Official Records of the
General Assembly, Thirty-sixth Session, Supplement No.n (A/36/17),
para. 84.

JA/CN.9/198.
4A/CN.9/217.
sA/CN.9/WG.V/WP.4 and Add. 1-8, A1CN.9/WG.V/WP.7 and

Add.l-6.
6A/CN.9/WG.V/WP.9 and Add. 1-4.
7A1CN.9/WG.V/WP.9/Add.5.
8A1CN.9/WG.V/WP.ll1Add.I-3.

"Assignment" and "Suspension of construction" as
well as a note on the format of the Guide. 9 Suggestions
were made for improving the draft chapters and the
illustrative provisions contained therein. Some general
observations were exchanged on the draft chapter
"Damages" ,10 and consideration of this draft chapter
and the draft chapter "Liquidated damages and penalty
clauses"ll was postponed to the sixth session.

5. The present report contains in its addenda six draft
chapters prepared by the secretariat: "Scope and
quality of works", Add.l; "Completion, acceptance and
take-over", Add.2; "Allocation of risk of loss or
damage" (previously referred to as "Passing of risks"),
Add.3; "Insurance", Add.4; "Sub-contracting", Add.5
and "Security for performance", Add.6.

[AlCN.9/WG.V/WP.13/Add.l]

Scope and quality of works

Summary

The contract should describe accurately and in detail
the works to be constructed, and in particular its scope
and quality. For this purpose, contract practice has
developed special contract documents (paragraph 1).
The main documents in which the scope and quality are
described are the principal contract document, speci
fications, and drawings. Other documents, such as
those listing standards to be applied in the construction,
may also be used (paragraph 3). The parties should
determine which of the documents dealing with the
scope and quality of the works form part of the
contract (paragraph 4).

The basic description of the scope of construction to
be effected should be set forth in the principal contract
document (paragraph 5). This document should also
define the main types of performance expected from the
contractor (e.g. design, civil engineering), and the major
items of construction to be performed (e.g. manufacture
of generators) (paragraphs 5-6). In a turnkey contract,
the contractor may be obligated to effect all construction
which is usual, or which is necessary, having regard to
the intended purpose of the works (paragraph 8).

9A1CN.9/WG.V/WP.ll1Add.6-9.
lOAlCN.9/WG.V/WP.ll1Add.4.
llAlCN.9/WG.V/WP.1 lIAdd.5.
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The specifications and drawings together should
contain full information on quality, and a full technical
description of the works to be constructed. Certain
information may be more appropriately conveyed
through specifications, and other information through
drawings (paragraph 10).

Specifications may describe from a technical stand
point the required quality of the equipment, materials
and services to be used for the construction (so-called
"design" specifications). Alternatively, the specifications
may describe from a technical standpoint the required
performance of the finished product, without describing
in detail how this performance is to be achieved (so
called "performance" specifications) (paragraph 12).
Specifications may list the sections of the work covered
by the specifications (paragraph 13). The extent of
detail contained in specifications will vary. For example,
"design" specifications will contain detailed descrip
tions (paragraph 14) as will specifications for building
work (paragraph 15).

The drafting of specifications may be facilitated by
the use of standards prepared by professional bodies.
Such standards define the characteristics of certain
equipment or materials. The use of such standards gives
an assurance of quality through uniform testing and
inspection procedures. The standards to be used should
be familiar to the purchaser (paragraphs 17-19).

Drawings show in diagrammatic form the various
component parts of the works. Drawings may be
supplied by the purchaser or his consulting engineer
(paragraph 20). The contract may obligate the contractor
to bring to the notice of the purchaser any inconsistency
he may discover between such specifications and
drawings (paragraph 21). Where the contract provides
for the purchaser to supply basic drawings and for the
contractor to prepare detailed drawings on the basis of
these basic drawings, the contract should contain a
mechanism to ensure that the detailed drawings conform
to the basic drawings (paragraph 22).

The contract should address the issue of respon
sibility for inaccurate or insufficient specifications and
drawings. In principle, the party who supplies inaccurate
or insufficient specifications and drawings should be
responsible for the data contained therein (para
graphs 23-24). In some cases, an ancillary part of the
construction may be omitted from specifications and
drawings supplied by the purchaser. If the construction
obligations of the contractor have been defined in terms
of achieving a certain result, and not limited by
reference to the drawings and specifications, the con
tractor would be responsible for achieving the result
(paragraph 25).

The parties should determine which of the several
documents relating to the scope and quality of the
works is to prevail in the event of an inconsistency. In
principle, the principal contract document should prevail
over other documents. In respect of specifications and
drawings, the decision as to which should prevail may
depend on the aspect of the construction involved
(paragraph 27).

The contract should determine the extent of confi
dentiality of the information contained in technical
documents prepared by a party for the purposes of the
construction and delivered to the other party. The
parties may wish to provide that in general the party
who prepares the documents retains the ownership in
them. The documents may be used for the purposes for
which they are intended, but should not be disclosed to
a third person without the other party's consent. In

.certain circumstances, however, the purchaser may have
an interest in obtaining ownership in technical docu
ments prepared by the contractor (paragraphs 28-29).

* * *

A. General remarks

1. In works contracts it is of great importance to
describe precisely the subject-matter of the contract,
which is usually a combination of civil engineering,
building, the manufacture, delivery, and erection of
equipment, and the supply of materials. The description
must be, on the one hand, broad enough to encompass
the scope of the whole works (purpose, capacity and
other main characteristics) and, on the other hand,
detailed enough to define the quality and other charac
teristics of the technical details. In order to achieve this,
contract practice has developed special descriptive
methods and a special system of contract documents.

2. The contractual arrangements in each case will
determine the parties who have to supply the various
contract documents. If the purchaser solicits bids for
the construction of the works, he must attach to his
invitation to tender documents which describe the
works to be constructed. If a licensor is to supply a
process to be utilized in the works, he must supply the
documents which will enable the contractor to construct
that part of the works relating to the utilization of the
process. Under a turnkey contract, the purchaser may
only indicate the main features and operational capa
bilities of the works which he desires to be constructed,
and the contractor will be obliged to supply the
specifications and drawings defining the quality of the
works.

B. Determination of scope and quality of works in
contract documents

3. The scope and quality of the works are usually
reflected in several types of documents. The principal
contract document will contain a basic description of
the works to be constructed, and may contain general
statements as to the quality of the works. Technical
details of the works to be constructed, its quality, and
how exactly the construction is to be effected are
contained in contract documents usually entitled "speci
fications" and "drawings". Provisions describing the
quality of equipment, materials and services are con
tained in specifications, and depictions of the intended
use of equipment, materials and services are contained
in drawings. In some contracts, particularly when civil
engineering and building work is involved, there is
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often another type of document (sometimes referred to
as a "bill of quantities") which contains further details
of the scope of the work to be performed. Other
documents may also be relevant to determining the
scope and quality of the work, such as lists of standards
to be observed in the construction.

4. Some of the documents mentioned above focus
primarily on legal obligations, while others focus on
technical standards and engineering details. Never
theless, all these documents are legally important
because they together contractually determine the scope
and quality of the works. The parties should clearly
determine which of the documents dealing with the
scope and quality of the works form part of the works
contract. Such a determination may be advisable, as the
rules of the applicable law determining the documents
which form part of a contract may be inappropriate to
a works contract.

c. Description of works

l. Scope ofconstruction

5. The basic description of the construction to be
effected under a works contract should be set forth at
the beginning of the principal contract document. This
document should also define the main types of per
formance expected from the contractor, such as the
supply of equipment, design, fabrication, installation,
testing and delivery of mechanical and electrical com
ponents, transportation, civil engineering, building and
maintenance.

6. The parties should in addition set forth in the
principal contract document a more detailed enumera
tion of the major items of construction to be per
formed, such as the manufacture or supply of gene
rators, turbines, structures for housing turbines, or
kilns, or the construction of administrative buildings.
Such a more detailed enumeration may also set forth
the basic engineering characteristics of the enumerated
items.

7. The principal contract document should include an
account of the conditions under which the capacity and
operational capability of the works is expected to be
achieved. In some works contracts, a precise description
of such conditions (for example, the power load needed
or the specific mix of raw materials which should
constitute the input) may be very lengthy, and it may
not be practical to include it fully in the principal
contract document. In such cases, the description of
such conditions contained in other documents should
be clearly linked to the basic description contained in
the principal contract document.

8. The basic description of the works may be comple
mented, in particular in a turnkey contract, by an
additional provision obligating the contractor to effect
all construction which, although not specifically
described, is nevertheless usual or necessary, having
regard to the intended purpose of the works. The mere
use of the term "turnkey" to describe the contract may

not be sufficient to impose such an obligation on the
contractor, since the term may not under some legal
systems have a settled meaning. Such a provision will
avoid disputes as to who should bear the costs of small
items of material or work either forgotten during the
negotiations or not considered worthy of special
mention.

9. The description of what is to be done by the
contractor may be followed by an enumeration of
equipment or materials to be supplied or building or
civil engineering to be effected by others, in cases where
the purchaser or other contractors also participate in
the construction. Although, from the legal point of
view, it is unnecessary to enumerate items of work not
to be performed by a contractor, such a negative
enumeration often makes for certainty. The parties may
also sometimes wish to use a model of the works or a
portion of the works to be constructed in order to
define the scope of the construction to be effected.

2. Quality of works

10. The parties should ascertain that the specifications
and drawings together contain full information as to
quality, full instructions on how equipment, materials
and services are to be related, and the complete
technical requirements of the work. When bids are
solicited, the specifications and drawings together should
be sufficiently detailed to enable a bidder to prepare a
priced tender. No clear rules may be formulated as to
what information should be conveyed through the
drawings and what information should be conveyed
through the specifications. The nature of the two types
of documents, however, influences their content. What
can be better expressed graphically and through drawings
should not be included in specifications, which consist
of descriptive writing. Thus, for example, a whole
structure may be shown in drawings without an attempt
to indicate the different materials to be used for its
construction. A breakdown of the component parts of
the structure, and the properties of the different
materials to be used for construction, may be set forth
in the specifications.

(a) General descriptions

11. The parties may include in the principal contract
document a provision setting a general standard of
quality for the equipment, materials and services to be
used in the construction of the works. Such a provision
may state that all equipment and materials to be
incorporated in the works, and services to be supplied,
should be "first class", "most suitable", or "the best
quality". Such a clause may protect the purchaser
where some specific quality has not been provided for
in the specifications. Such general descriptions of
quality, however, are capable of differing interpreta
tions, and accordingly it is desirable that the contract
should also contain very specific quality requirements
for the variety of equipment, materials and services to
be used in the construction.
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(b) Specifications

12. The specifications may themselves contain-data on
the quality of materials and services and instructions on
how these are to be applied and combined in order to
achieve the results shown in the drawings, or they may
simply describe in technical language the required
performance of the finished product without describing
in detail how this performance is to be achieved. In the
latter case the specifications are often called "per
formance" specifications, while in the former case they
are often called "design" specifications. The specifi
cations may also contain other data describing the work
(e.g. dimensions). Specifications will usually have general
provisions and special technical provisions. The parties
should make certain that the documents containing the
specifications form part of the contract.

13. The general provisions in specifications, while being
similar in content to the general descriptions in the
principal contract document, should be more elaborate.
No guidelines can be laid down for the drafting of these
provisions applicable in all cases. However, the generally
technical nature of specifications will result in their
containing more technical data and being more tech
nically precise and elaborate than the descriptive
provisions of the principal contract document. Specifi
cations in their general provisions should list the sections
of the work covered by the specifications. In some
instances, the parties may find it useful to set forth in the
specifications requirements concerning specific methods
of work to be adopted by the contractor, or a special
sequence in the construction (required, for example, by an
unusual condition of the site). In practice, information
concerning such matters as the availability of storage
space for the contractor's equipment and materials or the
availability of power, water, or other utilities, is
sometimes given in the specifications.

14. "Design" specifications should contain a detailed
technical description of each item of the work. Such
specifications should describe the types and kinds of
materials to be provided for each item, their physical and
performance properties, the sizes and dimensions of each
item of work, the manufacturing techniques to be applied,
and any other information of a technical nature relating
to the quality of the construction to be effected.

15. Specifications differ for various types of work.
Specifications for building may need to be more detailed
than for civil engineering due to the multitude of smaller
items contained in a building project. Both building and
civil engineering specifications will generally be "design"
specifications. On the other hand, in specifications for
equipment, where the emphasis is likely to be on the
performance of the equipment, the specifications will
necessarily have to leave considerable latitude to
contractors in selecting the proper design, manufacturing
techniques and materials to achieve the required per
formance. The type of contract to be entered into may
also influence the degree of detail required. If an
invitation to tender solicits bids on a lump-sum basis, very
detailed specifications may be needed.

16. The parties should determine how the specifications
may most accurately describe the quality of materials to
be used. In some cases, the quality may have to be defined
in terms of outward appearance, while in other cases it
may have to be defined in terms of physical or chemical
properties. The contract may prescribe various inspection
requirements and testing or approval procedures in order
to secure the quality of the specified materials (see chapter
XIII, "Inspection and tests"). When any of these
procedures are to be conducted at the premises of the
contractor, the contract should stipulate the facilities (e.g.
laboratory facilities) to be afforded by the contractor for
this purpose.

(c) Standards

17. The drafting of specifications may be facilitated by
the use of various standards, e.g. for equipment and
materials. Standards for equipment and materials are
regularly issued and perfected by various professional
engineering bodies, industrial associations and govern
mental authorities. Where the contract provides for the
use of a standard, the source of the standard and the
means of ascertaining the requirements of the standard
should be specified.

18. Some standards have become internationally
accepted and are widely used in international tendering
and contracting. Such standards may relate to matters
such as the quality, contents, dimensions, form, weight,
composition, packing, and testing of certain equipment
or materials. As a rule, the use of such standards is
advisable because the standards give tested and verified
criteria in respect of the matters which they regulate,
and provide an assurance of quality through uniform
testing and inspection procedures. Parties should also
ascertain whether, under the applicable law, the ob
servance of certain standards is mandatory.

19. The parties should ensure that the standards are
appropriate for the type of works being constructed.
The use of inadequate standards may lead to defects in
the works. The parties should also ascertain whether
the standards to be used are familiar in the purchaser's
country. The use of unfamiliar standards may reduce
the possibility of employing sub-contractors from the
purchaser's country or using local materials.

(d) Drawings

20. The drawings show in diagrammatic form the
various component parts of the works, and in some
cases the appearance of the whole works. In cases
where the purchaser or his consulting engineer is
responsible for supplying the drawings, it may often
occur that drawings supplied by the purchaser prior to
tendering will not be sufficient for the execution of the
construction, and that further drawings become neces
sary. In such cases the purchaser should, after the
conclusion of the contract, from time to time supply
further and more detailed drawings. Such further
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drawings should be consistent with earlier drawings, as
otherwise the contractor may claim that he is being
required to effect construction not provided for in the
contract.

21. The parties may wish to obligate the contractor to
bring to the notice of the purchaser any inconsistency
he may discover between drawings and specifications
supplied by the purchaser. Such a provision is intended
to give the purchaser the opportunity to decide whether
the drawings or the specifications are to be followed by
the contractor. The contract should therefore entitle the
purchaser to determine this question and should obligate
the contractor to perform in accordance with the
purchaser's determination.

22. In some cases, although the purchaser supplies
basic drawings, the contractor is obligated to provide
detailed or "shop" drawings. Such drawings are a
detailed elaboration of the ideas already contained in
the basic drawings provided by the purchaser. The
contract should provide that such detailed drawings
which the contractor produces should not contain any
deviations from the basic drawings. In order to maintain
proper control over the work of the contractor, the
contract should also provide that the contractor is
obliged to submit all detailed drawings for the approval
of the purchaser. The contract may, however, provide
that approval of the detailed drawings, or the absence
of objection by the purchaser to such drawings, should
not be deemed to be consent by the purchaser to
changes from the basic drawings. If such provision is
made, the contract should entitle the purchaser to
require corrections to be made to such detailed drawings
so as to make them accord with the basic drawings, and
to require that any work already done on the basis of
the inconsistent detailed drawings should be re-executed
so as to conform to the basic drawings.

3. Responsibility for inaccurate or insufficient
specifications and drawings

23. In cases where specifications and drawings are to
be furnished by the purchaser, contractors should be
obligated to analyse the information contained in the
specifications and drawings, and if they find that such
information is inaccurate or insufficient, to suggest
modification. However, the purchaser should be
responsible for the inaccuracy or insufficiency, and all
corrections and changes necessitated by such errors
may be considered as variations ordered by the
purchaser. He should be obligated to pay all costs
incurred by the contractor as a result of such corrections
and changes (see the chapter, "Variation clauses").

24. If specifications and drawings are to be supplied
by the contractor, he should bear the costs occasioned
by all corrections and changes necessitated by inaccurate
or insufficient specifications and drawings. Moreover, if
such corrections and changes cause a delay in the
contractor's performance, he should also be liable for
such delay.

25. Cases may arise when an ancillary portion of the
construction has been omitted from the specifications
and drawings. If the error was made by the contractor,
he should be responsible for the omission. If the error
was made by the purchaser, the consequences may
depend upon the nature of the works contract. If the
construction obligations assumed by the contractor
have been primarily defined in terms of a specified
result (for example, as in a turnkey contract), the
contractor should be liable if he does not achieve the
result even if a portion of the construction needed for
this result had been omitted from the specifications and
drawings. If, however, the obligations assumed by the
contractor have been primarily limited to the speci
fications and drawings (for example, to supply and
erect certain equipment described in the specifications
and drawings), his obligations would be limited by
those documents, and the costs resulting from the error
should be borne by the purchaser.

26. Disputes may also arise when the use of specified
equipment, materials or services is required by the
purchaser in certain specifications and drawings
furnished by him and it is later discovered that such
equipment, materials or services are not suitable for
their intended purpose. A solution analogous to that
indicated in the preceding paragraph may be adopted.
If the contractor has assumed responsibility for the
entire design and construction of the works or a portion
of the works, the contractor should be obliged to
evaluate the specified equiprr:.ent, materials or services
prior to using them. If he discovers their unsuitable
character, he should be entitled to the costs entailed in
changing the specifications and drawings. If he does not
discover the unsuitable character, he should be liable if
the works are as a result defective. If, however, the
contractor has assumed responsibility only for con
structing the works in accordance with specifications
and drawings to be supplied by the purchaser, he
should not be liable if he uses the specified equipment,
materials or services and the works are as a result
defective.

D. Hierarchy ofdocuments

27. The parties should consider the possibility that the
documents defining the scope and quality of the works
contain some inconsistent provisions. It may be advisable
to provide a method of determining which document is
to prevail in such cases. Parties may wish to provide
that, where the principal contract document is incon
sistent with other documents, it should always prevail.
In particular, the contract should clarify that the
obligations of the contractor with regard to the
required type and operational capability of the works
should, in the event of a conflict, prevail over the scope
of the construction as indicated in the specifications
and drawings. Where specifications and drawings are
inconsistent, which document is to prevail may depend
on the aspect of the construction involved. For example,
it is often provided that in respect of civil engineering,
drawings are to prevail over specifications. A possible
approach may be to provide that, unless the contract
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provides otherwise in respect of any special aspect of
the construction, specifications should prevail over
drawings. This approach may be justified on the basis
that written terms may be considered a more reliable
reflection of the agreement between the parties than
formulations contained in drawings. As regards other
documents, parties may wish, to the extent possible, to
determine and indicate in the contract the order of
priority among them. Where it is not possible to
indicate an order of priority, the contract should
provide that any dispute between the parties as to
priority should be settled in dispute settlement pro
ceedings (see the chapter "Settlement of disputes").

E. Extent ofconfidentiality ofspecifications, drawings
and other technical documents

28. The extent of the confidentiality of the information
contained in the specifications, drawings and other
technical documents is an important question which
should be settled in the contract. The parties may wish
to provide that the party who prepares the specifications
and drawings should also retain the ownership in them.
In works contracts it is usual for the contract to provide
that the contractor retains ownership in the technical
documents relating to the construction delivered to the
purchaser. The purchaser has the right to use such
documents for the purposes for which they are intended
(e.g. the performance of construction obligations of the
purchaser), but he may not disclose the information
contained therein to a third person without the con
tractor's prior consent. The same principle should be
applicable to technical documents which the purchaser
delivers to the contractor.

29. In some cases, however, the parties may wish to
provide that the technical documents supplied by one
party will become the property of the other party. For
example, if the purchaser intends to construct a second
identical or similar works himself, he may wish to
obtain ownership not subject to restriction on their use
of the technical documents prepared by the contractor.
It is usual for the contract to provide that technical
documents which the purchaser receives for the purposes
of maintenance are to be subject to the ownership of
the purchaser. The contract may, however, provide that
all such technical documents, even when they are
owned by the purchaser, remain confidential and may
not be disclosed to third persons.

[AlCN.9/WG.V/WP.13/Add.2]

Completion, acceptance and take-over

Summary

The contract should contain provisions dealing with
completion of construction, acceptance of the works
and take-over of the works and other property. Such
provisions should establish when these events occur and
their legal consequences (paragraphs 1-2).

In general, completion of construction should occur
when equipment, materials and services required under
the contract have been supplied by the contractor. The
contract should specify a date by which, or a period of
time within which, construction should be completed
(paragraphs 3-7). The contract may contain a time
schedule establishing the sequential order in which
construction activities are to take place. Where several
contractors are to participate in the construction, a time
schedule should, whenever possible, be included in each
contract, and the contractor should be obligated to
perform in accordance with the time schedule (para
graphs 8-11).

A time for completion, or an obligatory time for
construction of a portion of the works under a time
schedule, should be extended in certain situations
(paragraphs 12-16). The contractor should be obligated
to deliver to the purchaser notice of an event which
would entitle the contractor to an extension of time and
of which the purchaser may not be aware. He should
also be obligated to deliver to the purchaser notice of
the length of the extension which he considers to be
reasonable, when the facts needed to ascertain the
length of the extension become known to him (para
graph IS).

Completion of construction should be proved through
mechanical completion tests. If the results of the
mechanical completion tests are successful, construction
might be considered to have been completed as of the
date proposed by the contractor for the commencement
of the tests, or, alternatively, on the date of successful
completion of the tests (paragraphs 17-19).

After completion, acceptance of the works by the
purchaser should occur if the works is free of serious
defects. In general, this should be proved through
performance tests. However, the purchaser should be
entitled to accept if he so desires even if performance
tests are not successful (paragraphs 20-21).

Acceptance should be considered to occur at the time
of successful completion of performance tests. If the
performance tests are not conducted at the time
required under th.e contract, the contract should contain
appropriate provisions to determine when acceptance
occurs. If performance tests are not needed, acceptance
should be considered to occur when completion of
construction is proved (paragraphs 24-25). It maybe
advisable for the contract to require the execution of an
acceptance protocol (paragraphs 26-27).

The contract should set forth the legal effects of
acceptance. At the time 'of acceptance, the contractor's
obligations to hand over the works to be taken over by
the purchaser should arise, the risk of loss of or damage
to the works not already borne by the purchaser should
pass from the contractor to the purchaser, and the
period for the quality guarantee should commence to
run. Acceptance may also have other legal effects
(paragraphs 28-31).

The contract should provide that take-over occurs
when a party takes possession of equipment, materials,



Part Two. New international economic order: industrial contracts 223

the plant during construction or the completed works,
as the case may be. In cases of take-over other than
take-over of the works by the purchaser after accept
ance, the main consequence of take-over should be that
the risk of loss of or damage to the property passes to
the party taking it over, unless he already bears the risk
(paragraph 32).

The contract may provide for the purchaser to take
over property prior to acceptance, for example, where a
portion of the works is completed by a separate
contractor, where the works is to be operated during a
trial operation period, where the contract is terminated,
or where construction is to be completed by a new
contractor at the expense and risk of the contractor
(paragraphs 33-38). The contract may provide for the
execution of a take-over protocol (paragraph 39). The
contract may also provide for the take-over of certain
property by the contractor (paragraphs 40-41).

* * *

A. General remarks

1. The main obligation of the contractor should be to
complete construction of the works in accordance with
the contract. Thereafter, acceptance of the works by the
purchaser should occur and the works should be
handed over to the purchaser. In some situations the
purchaser may take over the works without accepting
it. The contract provisions on completion, acceptance
and take-over should be harmonized with other con
tractual provisions, in particular with the provisions on
failure to perform and the passing of risks. The way in
which the time and consequences of completion, accept
ance and take-over are to be settled may depend upon
the type of works contract and the nature of the works
to be constructed.

2. The contract should clearly establish when com
pletion, acceptance and take-over occur and their legal
consequences. In general, the contract should provide
that the completion of construction occurs when
equipment, materials and services required under the
contract have been supplied by the contractor. The
contract should require completion to be proved
through successful mechanical completion tests. Gen
erally, acceptance should occur when the contractor
proves through successful performance tests that the
completed works functions substantially as required by
the contract and is therefore without serious defects,
although acceptance might also occur in some cases in
which the performance tests are not held or when the
results of such tests are not successful. However, the
contract should ensure that even after acceptance of the
works the purchaser will have remedies in respect of
defects discovered before acceptance or notified during
the guarantee period, provided the contractor is liable
for them (see the chapter "Failure to perform"). Take
over by a purchaser should occur when he takes
possession of equipment, materials, the plant during
construction or the completed works, as the case may
be, and by a contractor when he takes possession of
equipment or materials.

B. Completion ofconstruction

1. Time for completion of construction

3. The contract should clearly set forth the time when
the construction must be completed by the contractor.
The time for completion may be determined either by a
fixed date or by reference to a period of time. If a fixed
date is used, the contract should specify the situations
in which this date may be postponed and the length of
postponement. If the contract requires construction to
be completed within a specified period of time, the
contract should specify when the period is to com
mence, under what circumstances it will cease to run or
will be prolonged and the permissible extent of the
prolongation.

4. In determining when a period of time for completion
of construction commences, the following dates may be
considered:

(a) The date on which the contract enters into force;

(b) The date on which the contractor receives notice
from the purchaser that all licences for import of
equipment and materials and official approvals for
construction of the works required in the purchaser's
country have been granted to the purchaser, or that
construction should begin;

(c) The date of receipt by the contractor of an
advance payment of a portion of the price to be made
under the contract;

(d) The date on which the purchaser delivers to the
contractor a design, drawings or descriptive documents
needed for the commencement of construction.

5. The contract might include more than one of the
dates mentioned in the preceding paragraph, in which
case the time period should commence from the latest
of those dates.

6. If only one contractor participates in the con
struction of the works, it would generally be in the
interest of the purchaser for the construction to be
completed as early as possible and for the fixed date or
the end of the period of time to be considered as a final
date for completion, with earlier completion being
permissible or even encouraged. In some cases, however,
the purchaser may not wish construction to be
completed earlier for various practical reasons,
including his financial arrangements.

7. Exceptionally, in some cases which involve complex
and long-term construction, it may not be possible at
the time of entering into the contract to specify a fixed
date or a period of time for completion of construction.
In such cases the contract may set forth an estimated
date or period of time and provide that the definite time
for completion must be agreed later, within a period of
time to be specified in the contract. If the parties fail to
agree, the time for completion should be determined in
dispute settlement proceedings (see the chapter
"Settlement of disputes"). The pendency of such
proceedings should not interrupt the performance of
the contract.
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2. Time schedule for construction and completion

8. The contract may contain a time schedule to
establish the sequential order in which construction
activities are to take place. A time schedule is desirable
in order to facilitate an evaluation of the progress of the
construction. It may also facilitate the fixing of an
extension of time for completion in the case of a
variation or an obstacle to construction. The time
schedule may refer to the sequencing and scheduling of
individual tasks which are required for the completion
of construction, without imposing any legal obligations.
Alternatively, it may establish obligatory interim
completion dates or periods of times for phases of the
construction or portions of the works. A contractor
who fails to meet such obligatory dates or periods of
time should be lial?le for delay (see the chapter "Failure
to perform", paragraphs 36-38). In addition to the
contractor's obligations with respect to construction of
the works, the time schedule should reflect any
obligations of the purchaser relating to construction
(e.g. handing over of the site or supply of equipment or
materials). When a time schedule is contained in the
contract, the contractor should be obliged to deliver to
the purchaser periodically during construction (e.g. on
the first day of each month) a report on the progress of
construction.

9. The time schedule should be preparM in such a
form (e.g. graphically) as would permit the actual
progress of the construction to be recorded and
compared with the time schedule. One method for
designing the time schedule which the parties may wish
to consider is the so-called "critical path method". In
this method the entire construction is divided into
individual tasks and each task is assigned a period of
time within which it is to be performed. These periods
are incorporated in a schematic diagram depicting the
sequence and interrelationship of construction activ
ities. Critical activities, i.e. activities on which
other activities depend, form a continuous chain,
known as the critical path, through the schematic
diagram. This method may facilitate the evaluation of
the consequences of delay in certain construction
activities upon other such activities.

10. Where several contractors are to participate in the
construction (the separate contracts approach; see the
chapter "Choice of contract type"), a time schedule of
the sequence of construction should be included in each
contract to enable the purchaser to co-ordinate the
construction of the entire works. The contractor should
be obligated to construct in accordance with the time
schedule. The sequence of the construction under each
contract should be harmonized with an overall time
schedule for the construction of the entire works.
However, where it is not possible to agree on a time
schedule at the time of entering into a contract, the
contract might only stipulate the period of time within
which the construction required by the contract must be
completed. A precise time for the commencement of
construction may be determined later by the purchaser,
taking into consideration the time schedule for
construction agreed with other contractors participating

in the construction. However, the contract may provide
that if the purchaser requires the construction to
commence before or after specified dates, the con
tractor would be entitled to a certain adjustment in
the price. The contract may also provide that if the
purchaser does not require the commencement of
construction within a period specified in the contract,
the contractor may be entitled to terminate the
contract.

11. Should the contract provide that the time schedule
is to be agreed upon by the parties at a later date, the
contract should also provide a procedure to be followed
for reaching such agreement. If the time for completion
is extended, the time schedule for construction should
be adapted to the new time for completion. Failure to
agree on the time schedule or its adaptation should
entitle either party to resolve the disagreement in
appropriate dispute settlement proceedings.

3. Extension of time for completion

12. The time for completion of the construction
specified in the contract, or an obligatory time for
construction of a portion of the works under a time
schedule, should be extended if certain events occur.
The parties may wish to provide for such an extension
in the following situations:

(a) The construction has been suspended by the
purchaser for his convenience or by the contractor
because of the purchaser's failure to perform an
obligation (see the chapter "Suspension of con
struction", paragraphs 6 and 17, and the chapter
"Failure to perform", paragraph 16);

(b) Further work must be performed by the
contractor due to a variation of the construction
ordered by the purchaser (see the chapter "Variation
clauses") or due to safety, environmental or other
administrative regulations binding on the contractor
which are issued after the conclusion of the contract;

(c) Further work must be performed by the
contractor to make good loss or damage the risk of
which is borne by the purchaser, or to make good loss
or damage caused by the purchaser, or a person
employed by the purchaser for construction;

(d) The purchaser, or a person employed by him for
construction, prevents the contractor from constructing
the works in accordance with the contract;

(e) The construction is prevented as a result of an
exempting impediment (see the chapter "Exemptions").

13. If, in exceptional cases, the contract provides that
liquidated damages are to be payable even if failure to
complete on time is due to an exempting impediment,
the time for completion should not be extended as a
result of the occurrence of such an impediment. If the
time required for completion were extended, an
inconsistency would result because the event giving rise
to the obligation to pay liquidated damages (i.e. failure
to complete by the date required in the contract) would
not occur.
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14. The contract should provide that if grounds arise
for an extension of time for completion, the time for
completion of the construction is to be automatically
extended by a period of time reasonably needed for
completion, taking into account any further
construction which must be effected, the period of time
during which. the contractor was prevented from
continuing with the construction, or the period of time
during which the construction was suspended. While
the period of extension should be reasonably
commensurate with the duration of a suspension or of
an obstacle, it need not in all cases be of the same
length as the duration of the suspension or the obstacle.
In some cases it may be reasonable not to extend the
time for completion at all, in particular if critical
construction activities are not affected. For example,
additional time might not be necessary in the case of a
short interruption due to adverse weather conditions at
the beginning of long-term construction.

15. In respect of certain events which would entitle the
contractor to an extension of time for completion, but
of which the purchaser may not be aware (e.g. those
mentioned in (c) and (e) of para. 12, above), the
contractor should be obliged to deliver promptly to the
purchaser notice of the occurrence of such events. In all
cases, when the extent of additional construction to be
effected by the contractor or the duration of a
suspension or an obstacle becomes known to the
contractor, he should be obligated to deliver to the
purchaser notice of the length of the extension which he
considers to be reasonable. Where, within a specified
period of time to commence from the time when the
contractor delivers the latter notice to the purchaser,
the parties fail to agree on the extension of time which
is to be given, either party should be entitled to ask for
a settlement of the issue in dispute settlement
proceedings. The contractor should be obliged to
continue with any construction which is not affected by
the event entitling him to an extension of time.

16. The issue of extension of time for completion in
the case of variation of the construction by the
purchaser and the procedure to be followed in this
connection are discussed in the chapter "Variation
clauses".

4. Proof of completion: mechanical completion tests

17. When the contractor considers the construction to
have been completed, he should deliver notice thereof
to the purchaser, and the contractor should be
obligated to prove the completion through mechanical
completion tests having successful results. The purpose
of such tests is to demonstrate through visual inspection
of the works and mechanical operation of equipment
that the entire construction undertaken by the
contractor has been completed in accordance with the
contract (see the chapter "Inspection and tests"). If
during these tests it is discovered that certain items are
missing, but their absence does not prevent or delay the
operation of the works, the results of the tests should be
considered successful.

18. If the results of the mechanical completion tests
are successful, the construction might be considered to
have been completed as of the date proposed by the
contractor for the commencement of the tests or,
alternatively, on the date of successful completion of
the tests. However, if the latter date is chosen for the
date of completion, the contract should provide that if,
due to obstacles for which the contractor is not
responsible, the tests cannot be completed by the time
set forth in the contract for the completion of
construction, the contractor is not to be regarded as
being in delay.

19. If the mechanical completion tests are not
conducted on the scheduled date, or if the results of the
tests are not successful, completion will not be proved.
The contract should contain appropriate requirements
for the tests to be conducted at some later date or to be
repeated. If certain formalities (e.g. the participation of
an inspecting organization) are required for the
conducting of mechanical completion tests, and if the
tests cannot be conducted due to an inability to comply
with these formalities which persists beyond the period
of time specified in the contract for the conducting of
the tests, the contract should permit the contractor to
prove in any other manner the completion of the
construction (see the chapter "Inspection and tests").

C. Acceptance

20. The contract should provide that after completion,
acceptance of the works by the purchaser is to occur if
the works is free of serious defects (see the chapter
"Failure to perform"). In general, this should be
proved through performance tests (see the chapter
"Inspection and tests"). The performance tests should
not be conducted until the mechanical completion tests
have proved to be successful, unless the purchaser
consents to the conduct of performance tests without
the conduct of mechanical completion tests. In some
cases, however, the contract may permit the mechanical
completion tests and the performance tests to be
conjoined in the Same test procedures. In other cases,
due to the nature of construction, performance tests
may not be needed.

21. Even when the performance tests are not
successful, however, the purchaser should be entitled, if
he so desires, to accept the works. Such acceptance may
be effected by the execution by the parties of an
acceptance protocol (see paras. 26 and 27, below).

22. If certain formalities (e.g. the participation of an in
specting organization) are required for the conducting of
performance tests, and if the tests cannot be conducted
due to an inability to comply with these formalities which
persists beyond the period of time specified in the
contract for the conducting of the tests, the works
should be put into operation. The operation of the
works for a period of time equal to the period of time
specified in the contract for the duration of performance
tests should be deemed to constitute performance tests.
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23. If the construction of different portions of the
works is completed at different times and these portions
can be tested and used independently, each portion may
be accepted separately, if the contract provides for such
separate acceptance. In such cases, the rules in respect
of the completion and acceptance of the entire con
struction should apply to the completion and accept
ance of such portions of the construction. However, in
some cases where several contractors participate in the
construction of the works, it may not be possible to test
or put into operation the equipment supplied and
erected by one of these contractors before the entire
works is completed. In such cases, the conduct of
performance tests and acceptance cannot occur until
the completion of construction by other contractors,
and the contract may provide that the portion of the
works completed by the contractor should be taken
over by the purchaser.

I. Time ofacceptance

24. As acceptance of the works has significant legal
effects, the contract should clearly stipulate when
acceptance occurs. If performance tests are conducted
with successful results, acceptance should be considered
to occur at the time of the completion of the tests,
whether or not the purchaser signs a performance test
protocol (see the chapter "Inspection and tests") or
performs an act of acceptance, such as the signing of an
acceptance protocol. If there is a dispute between the
parties as to whether the performance tests were
successful, and it is later found that the tests were
successful, acceptance would have occurred at the time
of completion of the tests.

25. If the performance tests are not conducted on the
scheduled date, or if the results of the tests are not
successful, acceptance will normally not occur, and the
contract should contain appropriate requirements for the
tests to be postponed to some later date or to be
repeated, as the case may be (see the chapter "Inspection
and tests"). If the postponed tests are not conducted
due to reasons for which neither party is responsible,
acceptance should not occur until the tests can be
conducted and their results are successful, unless the
purchaser decides to accept even though the tests were
not conducted. However, for the case where the
postponed tests are not conducted due to reasons for
which the purchaser is responsible, the contract should
provide for acceptance to occur when the contractor
despatches to the purchaser a written notice that
acceptance is considered to have occurred. If the
postponed tests are not conducted due to reasons for
which the contractor is responsible, no acceptance
should occur unless the purchaser decides to accept
even though the tests were not conducted. In cases
where performance tests are not needed, acceptance
should be considered to occur at the time when
completion of construction is proved. Disputes as to
whether the works has been accepted and, if so, on
what date, should be settled in dispute settlement
proceedings.

2. Acceptance protocol

26. It may be advisable fbr the contract to require the
execution of an acceptance protocol, signed by both
parties, in which the acceptance of the works by the
purchaser would be confirmed. A protocol which is
binding on both parties is preferable to a unilateral act
evidencing acceptance. Such a protocol would minimize
disputes as to whether and on what date the works has
been accepted. In addition, by means of an acceptance
protocol the purchaser could indicate his acceptance of
the works in cases where acceptance would not otherwise
occur (para. 21, above).

27. The acceptance protocol should evaluate the
results of the performance tests, if it was not possible to
present such an evaluation in the performance tests
protocol (see the chapter "Inspection and tests"), and
should indicate the date of acceptance. Normally, this
should be the date when the performance tests have
been completed with successful results. In addition, it
may be advisable for the protocol to include a time
schedule for the supply of items which were discovered
during the mechanical completion tests to be missing (if
such a time schedule is not already included in the
mechanical completion tests protocol, see the chapter
"Inspection and tests"), and for the cure of the defects
discovered during the performance tests. If the parties
differ as to certain issues, such as the time-limit for the
cure of discovered defects, the protocol should reflect
the views of both parties. Such differences should be
settled in dispute settlement proceedings.

3. Legal effects ofacceptance

28. The contract should clearly set forth the legal
effects of acceptance. The parties may agree that at the
time of the acceptance, the contractor's obligation to
hand over the works and the purchaser's obligation to
take it over arise, that the risk of loss of or damage to
the works passes from the contractor to the purchaser,
and that the period for the quality guarantee com
mences to run. In addition, acceptance may affect the
remedies available to the purchaser in respect of defects
discovered in the works. Some remedies for defects in
the works (e.g. price reduction) may be available only if
the works is accepted. The conditions under which
other remedies (e.g. termination of the contract) are
available may differ depending on whether or not the
works is accepted (see the chapter "Failure to perform",
paragraphs 55 and 69). The time of acceptance may
also be relevant for certain other issues, for example,
the payment of a portion of the price (see the chapter
"Price").

29. After acceptance by the purchaser, the contractor
should be obliged promptly to hand over the works to
be taken over by the purchaser and to leave the site.

30. The contract should provide that the risk of loss
of or damage to the works not already borne by the
purchaser should pass from the contractor to the
purchaser at the time of acceptance of the works. In
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certain situations, the risk of loss of or damage to the
plant during construction may already be borne by the
purchaser prior to acceptance, such as in situations
where several contractors are employed for the con
struction of the works (see the chapter "Allocation of
risk of loss or damage"), or where the completed works
is taken over by the purchaser for the purpose of a trial
operation prior to the performance tests and acceptance
(see paras. 35 and 36, below).

31. The period for the quality guarantee in respect of
the works should, generally, commence to run at the
time of acceptance. In some cases, however, a portion
of the works which has been completed by the
contractor and accepted by the purchaser is not to be
operated before completion of construction and the
conduct of performance tests in respect of the other
portions of the works. In these cases, the guarantee
period may commence to run at a time other than the
acceptance of that portion of the works (see the chapter
"Failure to perform", paragraphs 30 and 31).

D. Take-over

32. The contract should provide that take-over occurs
when a party takes possession of equipment, materials,
the plant during construction or the completed works,
as the case may be. In cases of take-over other than
take-over of the works by the purchaser after acceptance
(see para. 29, above), the main consequence of take
over should be that the risk of loss of or damage to the
property taken over passes from the party handing it
over to the party taking it over, unless the latter party
already bears the risk (e.g. where the risk passed at the
time when equipment was handed over to the first
carrier for transmission to the purchaser). In addition,
an obligation of the purchaser to pay a portion of the
price may arise upon his taking over certain property
(see the chapter "Price").

1. Take-over by purchaser

33. In addition to providing for the purchaser to take
over the works at the time of his acceptance of the
works, the contract may provide for the purchaser to
take over property prior to acceptance of the works.

(a) Take-over after completion ofconstruction by one of
several contractors

34. This is discussed in para. 23, above.

(b) Take-over for trial operation

35. In some works contracts it may be agreed that the
performance tests are to be conducted after the works
has been run in, the purchaser's personnel have become
fully acquainted with the operation of the works and
the works is running under normal operating conditions.
This approach may give greater assurance to the

purchaser that the works, as operated by his own
personnel, do in fact meet the performance standards
specified in the contract. This is normal practice under
a product-in-hand contract (see the chapter "Choice of
contract type") and may be advisable in any other
contract in which the contractor undertakes to train the
purchaser's personnel to operate and maintain the
works. If the parties choose this approach, the contract
should provide for the works to be taken over after the
completion of construction is proved, and should
specify the duration of the trial operation period. This
period should commence at the time the works is taken
over. The contract should provide for the trial operation
period to cease to run during any interruption in the
operation of the works for which the contractor is
responsible. Normally, performance tests should be
conducted at the end of the trial operation period.

36. During the trial operation period, the works
should be operated by the purchaser's personnel under
the direction and supervision of the contractor's per
sonnel. The costs of the contractor's personnel should
be borne by the contractor and other costs connected
with the operation of the works should be borne by the
purchaser. However, the contractor should be liable to
cure at his own expense all defects discovered during
the trial operation, unless they are caused by events
covered by the risk borne by the purchaser, or by a
failure of the purchaser's personnel to observe instruc
tions given by the contractor. The output of the works
during the trial operation should be owned by the
purchaser.

(c) Take-over in case of termination ofcontract

37. Where the contractor fails to perform his obli
gations in accordance with the contract, the right of the
purchaser to terminate the contract is, generally, limited
to uncompleted or defective portions of the works (see
the chapter "Termination", paragraphs 6-10). In such
cases the purchaser should be entitled to require the
portions of the works already constructed to be handed
over to him in order that the construction might be
completed, or that discovered defects be cured, by
himself or by another contractor. The take-over of the
uncompleted or defective works should be effected
within a short period of time, to be specified in the
contract, after the termination. The guarantee period in
respect of the portion of the works taken over by the
purchaser should commence to run from the time when
the entire works is completed and put into operation.

(d) Take-over in case of completion of construction at
contractor's expense and risk by another contractor

38. If the purchaser chooses the remedy of completing
the construction by a new contractor at the expense and
risk of the contractor (see the chapter "Failure to
perform", paragraph 38), the contractor should be
obliged to hand over the uncompleted works to be
taken over by the purchaser. The time of the take-over
should be the time when the contractor is obliged to
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stop the construction and leave the site (see the chapter
"Failure to perform", paragraph 65).

2. Take-over protocol

39. In all cases of take-over noted in paras. 34-38,
above, it may be advisable for the contract to require
the execution of a take-over protocol, signed by both
parties, which would indicate the take-over of the
works by the purchaser. The protocol should also
indicate the date of take-over and the condition of the
works at the time of take-over.

3. Take-over by contractor

40. In cases where defects are to be cured by the
replacement of defective equipment or materials, or
where the contract is terminated because of defects in
the work, the contractor may be obliged to take over
defective equipment or materials, if they are in the
possession of the purchaser, and to remove them from
the site. In some cases, however, the contractor may be
permitted under the contract to take them from the site
only after having replaced them with new equipment or
materials.

41. If the contract is terminated by the contractor due
to failure to perform by the purchaser, the contractor
may be entitled to take over equipment or materials
supplied by him and in the possession of the purchaser
if they have not been paid for by the purchaser. Costs
connected with taking over the equipment or materials
should be borne by the purchaser.

[AlCN.9/WG.V/WP.13/Add.3]

Allocation of risk of loss or damage*

Summary

The contract should clearly provide who bears the
risk of loss of or damage to equipment and materials,
the plant during construction and the completed works
and what are to be the consequences of such risk
(paragraphs 1-4).

The parties may sometimes exclude from the risk to
be borne by the contractor certain kinds of accidental
events or certain acts of third persons (the so-called
"excepted risks"). This exclusion will in practical effect
allocate those "excepted risks" to the purchaser (para
graph 8).

The determination of the time when the risk of loss
of or damage to equipment and materials supplied by
the contractor for incorporation in the works should
pass from the contractor to the purchaser may depend

*This chapter has previously been referred to under the title
"Passing of risks",

on who is to be in possession and take care of such
equipment and materials. Furthermore, the possibility
of insuring the equipment and materials, and the time
when the condition of the equipment and materials can
be checked, would be relevant (paragraphs 11-16). If
only one contractor is employed to construct the entire
works, the risk of loss of or damage to the plant during
construction and the completed works should be borne
by him until the acceptance or the take-over by the
purchaser (paragraphs 20 and 21). If several contractors
participate in the construction, the risk in respect of the
plant during construction and the completed works
should generally be borne by the purchaser (paragraph
22).

When the contractor bears the risk, he should be
obliged to make good the loss or damage at his expense
with all possible speed. If the risk is borne by the
purchaser, the contractor should be obliged, if so
required by the purchaser, to make good the loss or
damage at the purchaser's expense as soon as he can
conveniently do so (paragraphs 23-24).

The contract should also provide for the passing of
the risk of loss of or damage to equipment and
materials supplied by the purchaser for incorporation in
the works (paragraphs 17-19), and for the allocation of
the risk of loss of or damage to the contractor's tools
and construction machinery to be used for effecting the
construction (paragraph 25).

* * *

A. General remarks

I. During the construction of the works, physical loss
or damage for which neither party is responsible may
be caused to equipment or materials to be incorporated
in the works, to the plant during construction, or to the
completed works, as well as to tools and construction
machinery to be used by the contractor for effecting the
construction. Such loss or damage may be caused by
accidental events, or by the acts of third persons for
whom neither party is responsible. The likelihood of
such loss or damage is usually higher in connection
with a works contract than with certain other types of
contracts because the construction involved is frequently
a long-term and complex process. It is therefore
advisable for the contract clearly to allocate the risk of
such loss or damage during the construction, i.e. to
determine the scope of the risk of such loss or damage
to be borne by each party. When the risk is borne by
one of the two parties, he will have to bear the financial
consequences of the loss or damage resulting from such
a risk without being able to obtain compensation for
those financial consequences Jrom the other party.

2. The accidental event or act of a third person
causing the loss or damage may also cause a failure of
performance by the party bearing the risk. For example,
as a result of having to repair the plant damaged by a
storm, the contractor may be unable to meet his
completion date, and this may result in loss to the
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purchaser. Whether the party failing to perform is liable
in damages for this loss will depend on whether the
accidental event or act of the third person constituted
an exempting impediment (see the chapter "Exemp
tions").

3. The question of who bears the risk of loss or
damage is settled in different ways under different legal
systems, and some legal rules may be inappropriate to a
works contract, such as a rule that risk is to be borne
by the owner of property. Under some legal systems,
the risk of loss of or damage to property may pass to a
purchaser prior to its handing over when the property is
clearly identified to the contract by marking, shipment,
notice given to the purchaser, or other means. In
addition, legal rules may provide that equipment and
materials, once incorporated in a plant, form part of
the plant, and that the rules governing the bearing of
risk in relation to the plant also apply to the equipment
and materials so incorporated. In principle, however,
many legal systems permit the parties to agree on who
bears the risk, subject to certain limitations.

4. In determining how to allocate the risk of loss or
damage between the parties, they may wish to consider
the interplay of various factors. Thus, it may be
advantageous to allocate the risk to the party who has
the duty to care for the property, as this may lessen
litigation over whether the loss or damage was caused
by a failure to take due care of the property, or by an
accidental event or act of a third person which could
not have been prevented. It may also be advisable to
allocate the risk to the party who is able to insure the
goods at the least cost, or who under the normal
practice relating to a works contract will provide the
insurance cover for the loss or damage in question, or
who is in a better position to pursue a claim against an
insurer (see the chapter "Insurance"). It may also be
advantageous to allocate the risk to the party who can
best salvage and dispose of the damaged property.

5. In addition, it should be noted that it is generally
not advisable to provide in the contract for more than
one passing of risk between the parties in relation to the
same risk (e.g. from purchaser to contractor, and then
from contractor to purchaser). A multiple passing of
risk is likely to create complexity and uncertainty as to
who bears the risk.

6. The financial consequences of bearing a risk may
be considerably mitigated if the risk is insured against.
However, since certain risks connected with the exe
cution of a works contract may not be insurable on
reasonable terms, it should be noted that a party may
be compelled to bear certain risks against which he has
not insured (see the chapter "Insurance").

7. The risk borne by a contractor may cover loss of or
damage to equipment and materials to be incorporated
in the works, the plant during construction, and the
completed work until acceptance. Whether the risk in
respect of all, or only some, of these items should be
borne by the contractor may depend on the type of
works contract in question.

8. The parties may sometimes exclude from the risk to
be borne by the contractor loss or damage caused by
certain events. In practice, loss or damage cau;sed by
war, rebellion, other military action, riots (unless solely
caused by employees of the contractor or his sub
contractors), nuclear fuel or waste, pressure waves of
aircraft, earthquake, or floods is often excluded. This
exclusion usually applies only to cases where the loss or
damage is caused by the events in the country where the
works is to be constructed. If, however, the purchaser is
to bear such risks in respect of loss of or damage to
equipment or materials supplied' by the contractor
caused by such events e\(en: outside the country where
the works is beingiconstnreted, the contract should
clearly pro1Vide when the purchaser should commence
to bear such risks (e.g. at the time when the equipment
or mate:Fials are handed over to the first carrier for
transpoTtation to the site).

9. In some works contracts, the scope of the risk
borne by a party is limited only to loss or damage
caused by natural accidental events (e.g. floods, storms)
and the allocation of the risk of loss or damage cause
by a third person for whom neither party is responsible
is left to the applicable law. This approach may,
however, be inadvisable because situations may often
arise in practice where it is not clear whether the loss or
damage was caused by an accidental event or by such a
third person.

10. In situations where equipment, materials, the
plant during construction or the completed works are in
the possession of the contractor, but the risk of loss of
or damage to such property is borne by the purchaser,
it is advisable to provide that the contractor should
take all reasonable precautions to prevent or minimize
such loss or damage. The contractor should also be
obligated to notify the purchaser promptly of loss or
damage which occurs. l

B. Equipment and materials supplied by contractor
for incorporation in works

11. The time when the risk should pass from the
contractor to the purchaser may depend on who is to be
in possession of the equipment and materials and who
is to take care of them. Furthermore, the risk should
not pass at a time when there is only a limited
possibility of checking the condition of the equipment
and materials. If the equipment and materials are not
properly checked at the time the risk passes arid they
are later found to be lost or damaged, it may be
difficult to determine when the loss or damage occurred
and who is to bear the risk thereof.

I Illustrative provision
"In constructing the works and performing any other obligation

under the contract concerning any equipment and materials, the
plant during construction or the completed works, the contractor
shall take all reasonable precautions to prevent any loss thereof or
damage thereto, the risk of which is borne by the purchaser, and to
minimize the amount of such loss or damage. The contractor shall
promptly notify the purchaser of any such loss or damage after he
has discovered it or ought to have discovered it."
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12. The type of works contract may also be relevant
to determine the time the risk should pass. If only one
contractor assumes responsibility for the entire con
struction of the works (in particular, in the case of a
turnkey contract), the risk of loss of or damage to
equipment and materials to be incorporated in the
works should be borne during the construction by the
contractor. If, in such cases, the purchaser were to bear
the risk at any time during the construction, and the
works fails to operate in accordance with the contract,
disputes may arise as to whether such failure to operate
is due to loss of or damage to equipment or materials in
respect of which the risk was borne by the purchaser, or
to defective performance by the contractor.

13. If, however, the parties to a turnkey contract do
agree that the risk during the construction should be
borne by the purchaser, they may reduce the difficulty
mentioned in the previous paragraph by stipulating that
the contractor is responsible for the failure of the works
to operate unless he proves that the failure was caused
by loss or damage the risk of which was borne by the
purchaser, and unless he has notified the purchaser of
such loss or damage promptly after he has discovered it
or ought to have discovered it.

14. If several contractors participate in the construction
of the works, the time when the risk of loss of or
damage to the equipment and materials is to pass from
a contractor to the purchaser may depend on whether
or not the contractor's personnel are to be present at
the site at the time of delivery. If the contractor's
personnel are to be present and to take over the
equipment and materials, which are to remain in the
contractor's possession until they are incorporated in
the works, the parties may wish to agree that the
contractor is to bear the risk until such incorporation. 2

15. If, however, the contractor's personnel are not to
be present at the site at the time of delivery, and the
equipment and materials are to be taken over and
stored by the purchaser until their use for the con
struction by the contractor, the risk should pass to the
purchaser at an appropriate time and remain with the
purchaser. The parties may wish to consider which of
the times set forth below may be an appropriate time
for the passing of the risk to the purchaser:

(a) The time when the equipment and materials are
handed over to the first carrier for transmission to the
purchaser under the contract, or effectively pass the
ship's rail at the agreed port of shipment;

(b) The time when the customs formalities are
concluded at the frontier of the country from which the
equipment and materials are exported; or

2Illustrative provisions
"( 1) The contractor shall bear the risk of any loss or damage

from any cause whatsoever to any equipment and materials
supplied by him until their incorporation in the works.

"(2) However, the risk borne by the contractor shall not cover
any loss or damage caused by the purchaser or any person
employed by him [or caused by ... (here indicate "excepted risks";
see para. 8, above) in the country where the works is to be
constructed]."

(c) The time when the equipment and materials are
taken over by the purchaser or put at the disposal of
the purchaser at the site.3

16. An alternative approach is to provide that the risk
is to pass in accordance with the relevant rule under the
International Rules for the Interpretation of Trade
Terms (INCOTERMS) of the International Chamber of
Commerce applicable to a trade term (e.g. CIF or FOB)
chosen in the contract by the parties.4

C. Equipment and materials supplied by purchaser
for incorporation in works

17. Under some works contracts, the purchaser is
obligated to supply equipment or materials to be used
by the contractor for the construction of the works. In
these cases the contract should clarify which party bears
the risk of loss of or damage to such equipment or
materials.

18. The parties may wish to provide that, if the
contractor's personnel are to be present at the site at
the time of the supply by the purchaser and the
contractor bears the risk in respect of the plant during
construction and the completed works until acceptance,
the risk in respect of the equipment or materials
supplied should pass from the purchaser to the con
tractor at the time when they are taken over by the
contractor. If the contractor fails to take them over, the
risk may pass from the time when the contractor is in
delay in taking them over. This approach has the
advantage that, if after completion of the construction a
failure of the works to operate in accordance with the
contract were to occur involving such equipment or

3Illustrative proVisions
"(I) The risk of any loss or damage from any cause whatsoever

to equipment and materials to be supplied by the contractor for
incorporation in the works shall pass from the contractor to the
purchaser at the time when [the equipment and materials are
handed over to the first carrier for transmission to the purchaser
under the contract] [the equipment and materials effectively pass
the ship's rail at the agreed port ofshipment] [the customs formalities
are concluded at the frontier of the country from which the
equipment and materials are to be exported under the contract] [the
equipment and materials are taken over by the purchaser or put at the
disposal of the purchaser at the site].

"(2) [Identical to footnote 2, para. (2), above.]"

4l/1ustrative provision
"The equipment and materials to be supplied by the contractor

for incorporation in the works shall be delivered on the basis of
[FOR ... (named departure point)] [FOT ., . (named departure
point)] [FAS ... (named port of shipment)] [FOB ... (named
port of shipment)] [C & F... (named port of destination)]
[CIF. .. (named port of destination)] [Freight/Carriage Paid
to . . . (named point of destination)] [Freight/Carriage and In
surance paid to ... (named point of destination)] [Ex Ship ...
(named port of destination)] [Ex Quay (duty paid ... named port)]
[Delivered at Frontier (named place of delivery at frontier)]
[Delivered Duty Paid at (named place of destination in the
country of importation)] and the time when the risk shall pass
from the contractor to the purchaser shall be determined in
accordance with the International Rules for the Interpretation of
Trade Terms (INCOTERMS) of the International Chamber of
Commerce in force on the date of the conclusion of this contract."
(INCOTERMS as revised in 1980 are contained in ICC document
No. 350.)
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materials, disputes between the parties as to the cause
of such failure might be reduced. The advantage of this
approach is less when the purchaser bears the risk in
respect of the plant during construction and the
completed works. In such a case, this approach results
in a double passing of risk (from the purchaser to the
contractor and from the contractor to the purchaser
when the equipment and materials are incorporated in
the plant). Furthermore, disputes as to the cause of a
failure of the works to operate may not be substantially
reduced, as the purchaser bears the risk in respect of
such equipment and materials after their incorporation
in the plant. Accordingly, the parties should consider
whether the risk is to remain with the purchaser or
whether the risk should pass to the contractor.

19. Where, because the contractor's personnel will not
be at the site at the time of supply, the parties have
determined that the risk in respect of equipment and
materials to be supplied by the contractor should pass
to the purchaser at the time of such a supply or before
they are supplied at the site (see para. 15, above), it
would be advisable to provide that the risk in respect of
equipment and materials to be supplied by the purchaser
should also remain with the purchaser.

D. Plant during construction and completed works

20. If only one contractor is employed to construct
the entire works (in particular, in the case of a turnkey
contract), it is advisable for the contract to provide that
the contractor bears the risk of loss of or damage to the
plant during construction and the completed works
until acceptance (see the chapter "Completion, accept
ance and take-over"). As already indicated in para. 12,
above, this approach may prevent disputes as to
whether the failure of the works to operate in accord
ance with the contract is due to a defect for which the
contractor is responsible, or to loss or damage the risk
of which was borne by the purchaser.

21. The time when acceptance occurs will depend on
the provisions in the contract regulating this issue. If
the contract does not provide for acceptance to occur
automatically in certain situations but requires an act of
acceptance by the purchaser, and if the purchaser fails
to accept, the risk may pass at the time when the
purchaser is in delay in acceptance. If a trial operation
is to take place before acceptance of the works, the
contract may provide that the risk is to pass at the time
of take-over of the works by the purchaser (see the
chapter "Completion, acceptance and take-over").

22. If two or more contractors participate in the
construction and the purchaser is to co-ordinate the
construction of the works as a whole (see the chapter
"Choice of contract type"), it may be advisable to
provide that the purchaser bears the risk of loss of or
damage to the plant during construction. It may not be
practical, or even possible, for each contractor to bear
the risk in respect of a portion of the plant, since a
particular portion may incorporate equipment and
materials supplied by more than one contractor, or may

be constructed through the use of equipment and
materials supplied by one contractor and services
supplied by another contractor. However, if one of the
contractors is to co-ordinate the construction (e.g. a
semi-turnkey contractor), the risk of loss of or damage
to the plant may be borne by him and not by the
purchaser.

E. Consequences ofbearing ofrisk

23. Where the contractor bears the risk of loss of or
damage to equipment or materials supplied by him to
be incorporated in the works, the plant during con
struction or the completed works until acceptance, he
should be obliged to make good the loss or damage
covered by the risk at his own expense with all possible
speed. In order to make good the loss or damage, the
contractor should at his own expense replace property
which has been lost or repair property which has been
damaged. Where the contractor bears the risk of loss of
or damage to equipment or materials supplied by the
purchaser, the purchaser should be obliged, if so
requested by the contractor, to make good the loss or
damage at the contractor's expense as soon as the
purchaser can conveniently do so (e.g. taking into
account his other commitments).

24. Where the purchaser bears the risk of loss of or
damage to property supplied by the contractor, such
loss or damage should not discharge him from his
obligation to pay the price payable in respect of the lost
or damaged property. However, if such loss or damage
occurs during construction, the purchaser should be
obliged to make good the loss or damage with all
possible speed. Since, however, the property was
supplied by the contractor, the purchaser may prefer to
oblige the contractor to make good the loss or damage
at the expense of the purchaser. This obligation should
be limited only to cases where the purchaser asks the
contractor to make good the loss or damage before the
expiry of the guarantee period. The contractor should
be entitled to compensation for all reasonable costs
incurred by him for the purpose of making good the
loss or damage. He should be obliged to make good the
loss or damage as soon as he can conveniently do so
(e.g. taking into account his other commitments). An
alternative to this approach would be to give the
purchaser the right to order the contractor to make
good the loss or damage as a variation order. The
provisions for adjustment of the price and extension of
the time for construction in the case of variations would
apply when the contractor makes good the loss or
damage (see the chapter "Variation clauses").

F. Contractor's tools and construction machinery to be
used for effecting construction

25. The contractor will bring tools and construction
machinery to the site to be used only for effecting the
construction. The risk of loss of or damage to such
property should be borne by the contractor and should
not pass to the purchaser. The contract may provide
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that the tools and machinery may in some situations be
used by the purchaser or someone employed by him for
the construction. Even in these cases, however, it may
be advisable that the risk be borne by the contractor, if
the tools and machinery are used as provided for under
the contract. However, if they are used by the purchaser
without the consent of the contractor or in an inap
propriate way, or if the purchaser is in delay in
returning them, the risk should be borne by the
purchaser. The purchaser should be obliged to make
good to the contractor the financial consequences of
loss of or damage to the tools and machinery.

[A1CN.9/WG.V/WP.13/Add.4]

Insurance

Summary

The contract should require property insurance and
liability insurance (paragraphs 1 and 2). It should
specify the risks which are to be insured against, the
party who is obligated to provide the insurance, the
parties and other entities who are to be named as
insured parties, the amount of insurance, the applicable
deductible or excess, and the period of time to be
covered by the insurance.

The property insurance should insure against loss of
or damage to the plant during construction and to the
completed works (paragraphs 11 to 18), to equipment
and materials to be incorporated in the works (para
graphs 19 to 22) and to the contractor's machinery and
tools (paragraph 23). Where the contractor is to bear
the risk of loss of or damage to the entire plant during
construction and the completed works, and in some
cases where the contractor is to be responsible for co
ordinating construction by other contractors, the con
tractor should be obligated to provide insurance covering
the entire plant and works and to keep the insurance in
force (paragraph 12). The contractor should be named
as an insured party if he is to bear the risk of loss of or
damage to the plant and works; the purchaser should
also be named as an insured party if the risk of loss or
damage may pass to him prior to acceptance (para
graph 13).

With respect to the risks to be insured against, it may
be advisable for the contract to require a comprehensive
policy insuring against loss or damage resulting from all
perils, except those perils excluded by the policy. The
contract should also specifically require insurance
against loss or damage resulting from such of the
excluded perils as may be relevant to the particular
contract (paragraphs 14 and 15). The contract may
require that the insurance compensate not only for loss
of or damage to the plant and works, but also for losses
such as lost profits and increased loan servicing costs. It
should require that the insurance compensate for the
costs of repairing or replacing lost or damaged portions
of the plant or works, and professionals' fees connected
therewith (paragraphs 17 and 18).

The contract may contain analogous requirements in
respect of insurance covering equipment and materials
to be incorporated in the works (paragr:aphs 19 to 22)
and the contractor's machinery and tools (paragraph
23).

The liability insurance should insure against the
contractor's liability for loss of or damage to the
property of the purchaser or of a third person, and for
injury to any person, arising out of the contractor's
performance of the contract, including acts or omissions
of his employees and sub-contractors, as well as
liabilities under indemnities or other liabilities assumed
by the contractor under the contract (paragraphs 24 to
32).

The contract may also require the contractor to
provide specific types of liability insurance, such as
products liability insurance (paragraph 25), professional
indemnity insurance (paragraph 26), insurance against
liabilities arising from the operation of vehicles (para
graph 28), and insurance to compensate employees for
work-related injuries (paragraph 29). Liability insurance
should be required to be in effect prior to the time when
construction commences, and should cover loss, damage
or injury occurring throughout the construction phase
and the guarantee period (paragraph 31).

The contract should obligate the contractor to submit
appropriate proof to the purchaser that insurance
which the contractor is obligated to provide is in effect
(paragraph 33). If the contractor fails to provide
required insurance, the purchaser should be able to take
out the insurance and to deduct the costs thereof from
sums due to the contractor, or to recover these costs
from the contractor (paragraph 34). If, due to non
co-operation by the contractor, the purchaser cannot
take out insurance which the contractor has failed to
provide, the purchaser should be able to terminate the
contract (paragraph 35).

* * *

A. General remarks

1. Due to the risks of loss, damage and injury
resulting from a large number of potential perils during
the construction of industrial works, and the potential
financial consequences of such risks, it is common for a
works contract to require that insurance be taken out
against these risks. Governments which are purchasers,
as well as lenders, often require such insurance. This
chapter deals only with insurance which the contract
mayor should obligate a party to provide. It does not
deal with types of insurance which a party may wish to
have, or is required by law to have, but which the
contract ordinarily need not obligate a party to provide.

2. Works contracts usually contain provisions relating
to:

(a) Property insurance, to insure the completed
works, the plant during construction, equipment and
materials to be incorporated in the works and the
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contractor's machinery and tools against loss or damage.
This insurance insures property owned by the insured
party and in which he otherwise has an insurable
interest (e.g. property in respect of which he bears the
risk of loss or damage);

(b) Liability insurance, to insure the contractor
against his liability for loss, damage or injury caused in
connection with his performance of the contract, as well
as his liability under indemnities granted by him in the
contract to the purchaser.

3. The fact that a party has provided insurance
covering certain risks should not constitute a limitation
of the liabilities or obligations of that party under the
contract, even if the contract requires him to insure
against those risks. The contract should contain an
express provision to this effect.

4. The insurance provisions in the contract should
specify the risks which are to be insured against, as wdl
as the party who is obligated to provide the insurance,
the parties and other entities who are to be named as
insured parties, the amount of insurance, the deductible
or excess, if any, applicable to each risk (i.e. the amount
of a financial loss which the insured must bear himself,
the insurer compensating under the insurance policy
only to the extent the loss exceeds such amount), and
the period of time to be covered by the insurance. Due
to the complex and often unique nature of industrial
works projects, insurance coverage will usually have to
be tailored to meet the particular circumstances of the
project.

5. The parties should be aware that the type or
amount of insurance which can be provided will be
limited by what is available in the insurance market.
Some coverage which a party might consider desirable
may not be available. Other coverage may be obtainable
only at a cost which may not be economically justified
in a particular project. Therefore, in drafting insurance
provisions, the parties should bear in mind whether it is
possible to obtain contemplated coverage at reasonable
rates.

6. The amount of insurance required by the contract
and the scope of the risks insured against should not
exceed those which are necessary or prudent under the
circumstances of the project. Purchasers should be
aware that even if the contractor provides and pays for
insurance, the costs of insurance will usually ultimately
be borne by the purchaser. For example, in a lump-sum
contract, the costs of insurance provided by the
contractor will be reflected in the price charged by the
contractor; and in a cost-reimbursable contract, these
costs will be borne directly by the purchaser. Excessive
insurance required by the purchaser will unnecessarily
increase the price which he must pay. Moreover, in a
lump-sum contract, imposing excessive insurance costs
on the contractor may tempt him to reduce other costs
in order to maintain the attractiveness of his bid or his
profit margin. Such a practice could adversely affect the
quality of the works to be supplied to the purchaser.
When it is contemplated that the contractor will be
obligated to provide certain types of insurance, the

purchaser may wish to consider whether it would be
financially advantageous for him to obtain the insurance
himself, as well as the desirability of agreeing that the
various types of insurance should be subject to deduc
tibles or excesses as large as are prudent, taking into
account the nature and magnitude of the risks in
question.

7. It is advisable that the insurance programme for the
plant during construction and the completed works be
co-ordinated to the greatest extent practicable and
possible. The existence of numerous separate policies
covering different risks and different parties and issued
by different insurers, perhaps in different countries,
often results in duplication of insurance against some
risks and gaps with respect to insurance against other
risks. It is often desirable to have a single policy cover
as many of the risks and parties as possible. If separate
policies are necessary, it may be desirable for them to
be issued by the same insurer. It is generally possible to
achieve a higher degree of co-ordination in the insurance
programme in a turnkey contract than when several
contractors are involved.

8. The parties should be aware of any mandatory
rules of law relating to insurance in connection with the
construction of industrial works. For example, in some
countries local law requires that insurance covering
loss, damage or injury occurring in connection with the
construction of works in those countries be taken out
with insurers in those countries (see also para. 27,
below).

B. Property insurance

9. The contract should require insurance against loss
of or damage to the completed works, the plant during
construction, equipment and materials to be incor
porated in the works and the contractor's machinery
and tools. This insurance should cover loss or damage
arising from natural causes and from acts and omissions
of persons for whom neither party is responsible.

10. Except to a limited extent, insurance against loss
of or damage to the completed works, the plant during
construction and equipment and materials will not
compensate for the costs of repairing or replacing
defective equipment or materials supplied by the
contractor or of portions of the plant or works
defectively constructed by him. In addition, the
insurance usually will not insure against loss of or
damage to the plant or works resulting from defective
design. However, the insurance will often compensate
for repair and replacement of portions of the plant and
works and of equipment and materials other than those
which are defective or are defectively designed or
constructed. Loss or damage caused by defective design
may be covered by professional indemnity insurance
(see para. 26, below). It should be noted, however, that
professional indemnity insurance normally covers only
loss or damage resulting from negligent design, while
the exclusion from property insurance of loss or
damage resulting from defective design may extend
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even to loss or damage resulting from non-negligent
defects. Thus, coverage for loss or damage to the plant
or works due to defective design will often be in
complete.

1. Insurance ofplant during construction
and completed works

11. The insurance covering the plant during construc
tion and the completed works should be required also
to cover temporary structures and structures ancillary
to the works, such as administrative and maintenance
facilities. The contract should require this insurance to
cover the plant and the works until the works has been
accepted by the purchaser. After acceptance the works
should, of course, be covered by insurance taken out by
the purchaser; however, the contract need not contain a
provision to this effect.

12. In a turnkey contract, and in other types of
contracts in which the contractor bears the risk of loss
of or damage to the entire plant during construction
and to the completed works prior to acceptance, the
contract should obligate the contractor to provide
insurance against loss or damage to the plant and
works and to keep this insurance in force. Where a
semi- or partial turnkey contract or separate contracts
approach is adopted for the supply and construction of
the works (see the chapter "Choice of contract type"),
it is not desirable for each contractor to provide
insurance covering only the portion of the plant and
works supplied and constructed by him. This could
result in the duplication of insurance costs and could
present problems in administering a claim for loss or
damage involving two or more contractors. In such
cases, therefore, the purchaser should normally provide
insurance against loss or damage covering the plant and
works as a whole. However, when one contractor is to
co-ordinate construction by the other contractors, he
may be obligated to provide and keep in force such
insurance until acceptance by the purchaser.

13. The contract should stipulate who are to be
named as insured parties in the insurance policy. If the
contractor is to bear the risk of loss of or damage to the
plant during construction and the completed works
prior to acceptance, he should be named as an insured
party. Where the risk of loss or damage may pass to the
purchaser prior to acceptance (see the chapter "Com
pletion, take-over and acceptance"), the purchaser
should also be named as an insured party. Where the
purchaser is to bear the risk of loss of or damage to the
entire plant during construction (see the chapter "Pas
sing of risks"), he should be the insured party.

14. Different approaches may be adopted with respect
to the risks required by the contract to be insured
against by property insurance. One approach may be to
specify in the contract that the insurance must insure
against all loss or damage arising from any peril. The
parties should be aware, however, that insurance
satisfying such an all-encompassing requirement is
unlikely to be available. Insurance policies, even those

designated as insuring against all risks, usually exclude
risks of loss or damage arising from various perils.

15. Some insurers make available a comprehensive
insurance policy which insures against loss or damage
from all perils, with the exception of certain specifically
excluded perils, such as wear and tear, explosion or
mechanical or electrical breakdown (with respect to the
portion of the plant or works immediately affected by
such perils) and pressure waves caused by aircraft. Loss
or damage from some of the excluded perils, such as
loss or damage arising from the installation and use of
equipment in the works (e.g. explosion and electrical or
mechanical breakdown), may be insured against by
special endorsements to the policy or under a separate
policy, at additional cost. If the contract is to require
that a comprehensive property insurance policy be
provided, the parties should carefully consider whether
the policy excludes any perils which present risks
against which insurance should be provided, given the
nature of the construction to be performed under the
contract. It would be preferable for the contract to
require a comprehensive property insurance policy and
additional insurance against risks arising from perils
excluded from the comprehensive policy than to attempt
to itemize in the contract the specific perils which are to
be covered by insurance.

16. Under the contract risks arising from certain perils
(so-called "excepted risks") may be excluded from the
risks borne by the contractor (see the chapter "Passing
of risks"). If such an approach is- adopted in the
contract, it would be desirable, if possible, for the
insurance which the contractor is obliged to provide to
insure even against risks arising from such excluded
perils. Otherwise, the purchaser would have to obtain
separate insurance for these risks. Such division of
insurance could lead to gaps in or unnecessary dupli
cation of insurance, and higher insurance costs. More
over, in the event of loss or damage, a time-consuming
and costly dispute could arise as to whether the loss or
damage was insured against under the insurance taken
out by the contractor or under that taken out by the
purchaser.

17. The insurance of the plant during construction
and the completed works will normally compensate for
loss or damage to the property. It will usually not
compensate for other types of losses. For example, it
will not compensate for losses such as lost profits and
increased loan servicing costs resulting from the fact
that, due to the loss of or damage to the plant, the
works could not be completed on time. However, such
losses may be covered by a special endorsement or
policy, and if the purchaser desires to have such
coverage, it should be expressly required by the
contract.

18. The contract should require the property insurance
to compensate for the cost of repairing or replacing the
lost or damaged portions of the plant or works. It
should also require the insurance to compensate for
costs connected with the repair or replacement, such as
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architects', surveyors', lawyers' and engineers' fees, and
costs connected with dismantling and removing the
damaged portions. The amount of insurance required
should be sufficient to cover all of the various types of
compensation to be provided by the insurance. The
contract may therefore take into account the effects of
inflation in determining the amount of insurance.

2. Insurance of equipment and materials
to be incorporated in works

19. The contract should expressly require insurance
against loss of or damage to equipment and materials
to be incorporated in the works. The contract should
require this insurance to be in effect from the time the
equipment and materials are shipped to the site until
the time they are incorporated in the works. When the
equipment and materials are incorporated, they will be
covered by the insurance of the plant and works
discussed in the previous subsection. In some cases it
may be desirable to require the coverage to begin earlier
than at the time of shipment (e.g. when the equipment
or materials have been identified to the contract). Such
a requirement may be desirable, for example, if loss of
or damage to equipment or materials on the con
tractor's premises prior to shipment would adversely
affect the financial resources of the contractor and thus
his ability to perform the contract.

20. It is desirable for a single insurance policy to
insure the equipment and materials for the entire period
referred to in the previous paragraph. If the equipment
and materials were to be insured under separate policies
for individual stages within this period (e.g. transit,
storage off-site and storage on-site), incomplete or
overlapping coverage could result. Moreover, if in
surance during each stage were provided under separate
policies, it might be necessary in the event of loss or
damage to identify the stage at which the loss or
damage occurred. This could be difficult or impossible
in many cases. Insurance covering equipment and
materials during the entire period is available in some
of the comprehensive policies described in para. 15,
above. In the event that it is not possible to obtain
insurance for the entire period in a single policy (e.g. if
the comprehensive policy will not insure the equipment
and materials before or during transit), the contract
should require the separate policies providing insurance
during the various individual stages to be taken out
with the same insurer.

21. In a turnkey contract, and in other types of
contracts in which the risk of loss of or damage to
equipment and materials remains with the contractor
until they are incorporated in the works, the insurance
described in this subsection should be provided and
kept in force by the contractor, with the contractor
named as the insured party. In contracts in which the
risk with respect to some equipment or materials is to
pass to the purchaser prior to their incorporation in the
works, both the contractor and the purchaser should be
named as insured parties.

22. The discussion in paras. 14-18, above, concerning
the risks to be insured against and the amount of
insurance which should be required is equally applicable
to insurance of equipment and materials.

3. Insurance of contractor's machinery and tools

23. In particular projects it may be desirable to
obligate the contractor to insure against loss of or
damage to his machinery and tools during shipment to
the site, while they are stored off-site and while they are
on the site. If they are to be insured, they should be
covered against the .same risks as are the works, plant
during construction and equipment and materials to be
incorporated in the works. It may be possible for such
coverage to be included in a comprehensive insurance
policy insuring the plant and works.

C. Liability insurance

24. The contract should obligate the contractor to
insure against his liability for loss of or damage to the
property of the purchaser or of a third person, and for
injury to any person, arising out of the contractor's
performance of the contract, including acts or omissions
of his employees and sub-contractors. In addition, the
contractor should be obligated to insure against any
indemnities or other liabilities which he assumes under
the contract (e.g. undertakings by him to indemnify the
purchaser against the purchaser's liability to third
parties). A contractor will often maintain blanket
insurance for some of these liabilities in his ordinary
course of business. This insurance should not be
duplicated; rather, the contractor should provide such
additional insurance as is needed to cover fully the risks
and term, and to meet the amount, required by the
contract.

25. Liability insurance will often not be available to
insure the contractor against his liability to the purchaser
for defects in the works due to a failure of the
contractor to perform his obligations under the contract
(e.g. liability for the supply of defective equipment or
materials or for defective construction). However, some
liability insurance policies may insure against the
contractor's liability for loss of or damage to portions
of the plant not being worked on, resulting from acts or
omissions of the contractor in the course ofconstruction.
The contract may require such insurance. The contract
should obligate the contractor to insure against liability
for loss of or damage to the property of a third person,
and for injury to any person, due to a defect in the
works constructed by him. While such coverage is
usually included in a liability insurance policy, it may
be necessary for the contractor to obtain such coverage
under a separate products liability insurance policy.

26. If the contractor is to provide architectural, design
or similar professional specialist services, the contract
should obligate him to take out professional indemnity
insurance. This insurance insures against the liability of
the supplier of such specialist services for loss or
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damage caused to the purchaser or to third persons or
their property as a result of the negligent performance
of such services.

27. Laws in some countries hold contractors liable for
structural defects in the works for the first ten years of
the life of the works and make insurance against such
liability mandatory. However, while insurance against
liability to third parties for loss and damage resulting
from such defects may be available, insurance against
liability to the purchaser for defects in or collapse of the
works may be difficult to obtain.

28. Liability for loss of or damage to property and for
personal injury arising out of the operation of motor
vehic1es owned or used by the contractor and sub
contractors may have to be insured against separately.
Such insurance, which is mandatory in many countries,
should be specifically required by the contract. So, too,
should coverage for liability arising out of the operation
of aircraft and watercraft, if they are to be used in the
construction of the works.

29. Many legal systems have statutory schemes with
respectto compensation for injury to workmen on the
site and other employees of the parties and of sub
contractors. Some of these schemes require employers
to provide insurance to compensate employees for
work-related injuries. In other legal systems, workmen
may be left to their remedies under general legal
principles governing injury and damages. The contract
should obligate the contractor to provide such insurance
as is required under relevant laws. If insurance is not
required, the contractor should be obligated to insure
against his liability for injury to his employees and
those of his sub-contractors. Moreover, if under relevant
laws insurance to compensate for injury suffered by
employees is required in a certain amount but an
employee is able to recover an amount in excess of the
required amount of insurance, insurance against this
excess exposure should be required, in addition to the
insurance required by law. In some legal systems an
injured employee of a contractor or a sub-contractor
may be able to recover compensation from the
purchaser. Therefore, the contract should obligate the
contractor to name the purchaser, as well as the
contractor, as insured parties in the insurance described
in this paragraph (see also para. 32, below).

30. The amounts of insurance coverage to be provided
by the types of insurance described in this section will
depend on the magnitude of the risks present in a
particular project, the extent to which it is economically
prudent to insure against these risks, and other factors
such as the amount of a particular type of coverage
which must be provided by law.

31. The contract should require the contractor to have
the insurance discussed in this section in effect prior to
the time when he or any sub-contractor commences
construction on the site. It should cover loss, damage or
injury occurring throughout the construction phase and
the guarantee period.

32. Because of the possibility that a single incident
resulting in loss, damage or injury to a third person
could give rise to claims against several or all of the
participants in the construction (e.g. purchaser, con
tractor and sub-contractors), it is usually prudent for
each of these participants to be insured against their
liabilities for such loss, damage or injury. The most
desirable way to accomplish this would be for all
participants to be named as insured parties in one
policy. If they were to be insured under separate
policies, and if the loss, damage or injury suffered by a
third person could have been caused by more than one
participant, the various participants and their insurance
companies may become involved in time-consuming
and costly litigation to establish which participant
should ultimately bear the loss or the extent to which
the participants should contribute to the compensation
payable to the claimant. If it is not possible for all
participants to be insured under one policy, all of the
policies covering the various participants should be
taken out with the same insurer. Such requirements
should be expressly stipulated in the contract.

D. Proof of insurance

33. In order for the purchaser to be able to satisfy
himself that the contractor has performed his obligations
to provide insurance and to keep it in force, the
contract should obligate the contractor to produce to
the purchaser, when the purchaser requires him to do
so, duplicates of the insurance policies or certificates of
insurance, showing all of the relevant terms of the
policies, and receipts for the payment of premiums.

E. Failure ofcontractor to provide insurance

34. The contract should provide that if the contractor
fails to provide or keep in force any insurance which he
is required to provide, the purchaser may obtain the
insurance. In a lump-sum contract, the purchaser
should be able to deduct the amounts paid by him for
such insurance from sums due to the contractor or,
alternatively, to recover such sums from the contractor.
In a cost-reimbursable contract, the purchaser should
be able to deduct from sums due to the contractor, or
recover from the contractor, the amount by which what
the purchaser had to pay for the insurance exceeds what
the cost of the insurance would have been had the
contractor fulfilled his obligation to obtain it or keep it
in force.

35. The contract should provide that if, due to the
failure of the contractor to co-operate with the purchaser
or the insurer, the purchaser is unable to obtain or keep
in force certain types of insurance which the contractor
was obliged but failed to provide or keep in force, the
purchaser may terminate the contract. In addition, the
contract should provide for the contractor to be liable
to the purchaser for any loss or damage suffered by the
purchaser as a result of the contractor's failure.
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[A/CN.9/WG.V/WP.13/Add.5]

Sub-contracting

Summary

The term "sub-contracting" as used in this guide
refers to the employment by the contractor of a third
party to perform certain of the contractor's obligations
under the contract (paragraph 1). It is desirable for the
contract to contain provisions dealing with the per
missible scope of sub-contracting, the selection of sub
contractors and other aspects of sub-contracting.

As a general characteristic of sub-contracting in a
works contract no contractual relationship should be
created between the purchaser and the sub-contractor,
and the contract should clearly confirm this principle.
Moreover, the contract should specify that the con
tractor is to be liable to the purchaser for the
performance of the contractor's obligations by sub
contractors to the same extent as the contractor would
be liable if he failed to perform the obligations himself.
The contract should also require the contractor to
indemnify the purchaser against any liability which the
purchaser may have to bear towards a third person as a
result of an act or omission of the sub-contractor, to
the same extent that the contractor would be obligated
to indemnify the purchaser if the contractor himself had
committed the act or omission (paragraph 5).

In some cases it may, however, be desirable for the
contract to permit the purchaser to communicate
directly with sub-contractors. Thus, the contract might
obligate the contractor to authorize a sub-contractor to
act on his behalf in settling with the purchaser certain
issues connected with the performance by the sub
contractor.

In some cases the contractor may be expected to
sub-contract the performance of most or all of his
obligations. In others, it may be advisable for the
contract to prohibit the contractor from sub-contracting
the performance of all or part of his obligations
(paragraphs 7 and 8).

With regard to the selection of sub-contractors, the
parties might consider three basic approaches. The
choice of a particular approach would depend upon the
interest of the purchaser in influencing the selection of a
sub-contractor (paragraphs 9 to 12). The first approach
is the selection of sub-contractors by the contractor
without any participation by the purchaser in the
selection.

Under the second approach, prior to entering into the
contract the parties would either agree upon particular
sub-contractors to be employed by the contractor or
agree upon a list of acceptable sub-contractors from
which the contractor would select his sub-contractors
(paragraphs 13 and 14).

Under the third approach, the contract would not
specify the sub-contractors whom the contractor may

engage. Rather, a sub-contractor might be mosen by
the' contractor subject to the consent or objection of the
purchaser (paragraphs. 15· to 19)..

The sub-contractor may, alternatively, be nominated
by the purchaser, subject to a right of the contractor to
object if the nominated sub-contractor does not agree
to terms of the sub-contract which sufficiently protect
the contractor's interests, or if the contractor has other
reasonable objections to the sub-contractor (paragraphs
20 to 23). However, the nomination system should be
used with caution, and with a full understanding of the
procedures and contractual provisions and their conse
quences (paragraphs 24 and 25).

Normally, the purchaser will not be able to claim
directly against the sub-contractor for non-performance
or defective performance. If the purchaser wishes the
sub-contractor to undertake particular obligations, such
as confidentiality or guarantee obligations, and if the
purchaser wishes to be able to claim directly against the
sub-contractor for a violation of such obligations, the
contract should provide mechanisms to accomplish this
(paragraph 26).

The contract might permit the purchaser to pay the
slIb-contractor directly if the contractor has failed to
pay sums due to the sub-contractor. The making of
such direct payments might be conditioned on the
purchaser's delivering to the contractor a demand for
proof that payment due to a sub-contractor has been
made, and the contractor's failure within a specified
period of time thereafter either to deliver such proof to
the purchaser or to deliver to the purchaser an
explanation constituting sufficient grounds for his
failure to make such payment (paragraphs 27 to 31).

* * *

A. General remarks

1. The term "SUb-contracting" as used in this guide
refers to the employment by the contractor of a third
party to perform certain of the contractor's obligations
under the contract. The term includes, for example,
third parties who are employed by the contractor for
the erection of the works or the supply of other services
on site, and those who produce equipment for the
contractor to be incorporated in the works.

2. It is common for a contractor to employ sub
contractors to perform certain of his obligations under
a works contract. A contractor may not possess the
expertise, personnel, equipment and financial resources
to perform by himself all of the specialized work for
which he is responsible under the contract. Even if a
contractor is able to perform all of his contractual
obligations himself, he may be required by regulations
in force in the country where the works is to be
constructed to employ local sub-contractors to perform
some types of work. In some countries, contracts for
the construction of industrial works are entered into by
a foreign trade organization, or similar entity, and this
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entity sub-contracts for the performance of the con
struction obligations under the contract.

3. It is desirable for a works contract to contain
provisions dealing with the permissible scope of sub
contracting, the selection of sub-contractors and other
aspects of sub-contracting. Without such provisions,
under some legal systems a contractor might be able to
sub-contract more liberally than would be desirable
from the point of view of the purchaser; under other
legal systems his ability to sub-contract without the
express consent of the purchaser might be restricted. In
formulating such provisions, the parties should be
aware of any mandatory rules in the law applicable to
the contract and legal rules in force in the country
where the works is to be constructed.

4. As a general characteristic of sub-contracting in a
works contract, no contractual relationship should be
created between the purchaser and the sub-contractor.
The contract should clearly confirm this principle in
respect of all cases of sub-contracting. The contract
should expressly and clearly provide that the contractor
is to be liable to the purchaser for any failure of a sub
contractor to perform an obligation of the contractor to
the same extent that the contractor would be liable if he
failed to perform the obligation himself. Preserving the
contractor's liability for the performance of his obli
gations under the contract will preserve the purchaser's
right to redress for defective or non-performance of an ,
obligation of the contractor. It will also prevent the
obtaining of such redress by the purchaser from being
hampered by an inability to prove whether the defect
resulted from a failure of performance by the con
tractor or by a sub-contractor.

5. In addition to providing that the contractor should
be liable to the purchaser for a failure by a sub
contractor to perform, the contract should obligate the
contractor to indemnify the purchaser against any
liability which the purchaser may have to bear towards
a third person as a result of an act or omission of a
sub-contractor, to the same extent that the contractor
would be obligated to indemnify the purchaser if the
contractor himself had committed the act or omission. l

I Illustrative provisions
"(I) All sub-contractors employed by the contractor are those of

the contractor alone, and no provision of this contract shall be
interpreted or applied so as to give rise to or imply the existence of a
contractual relationship between the purchaser and any sub
contractor, except to the extent that this contract expressly provides
otherwise.

"(2) The contractor shall be liable to the purchaser for any
failure of a sub-contractor to perform an obligation of the
contractor under this contract to the same extent that the
contractor would be liable if he performed such obligation himself.
No sub-contracting by the contractor or ability of the contractor
to sub-contract shall diminish or eliminate the responsibility of the
contractor for the complete performance of his obligations in
accordance with this contract.

"(3) The contractor agrees to indemnify the purchaser against
and save him harmless from any liability which the purchaser may
have to bear towards a third person as a result of an act or
omission of a sub-contractor, to the same extent that the
contractor would be obligated to indemnify the purchaser against
and save him harmless from such liability resulting from an act or
omission of the contractor himself."

6. The insulation of the purchaser from the sub
contractor, however, does not necessarily mean that
there should be no communication between these two
entities. In some cases it may be desirable for a
purchaser to be able to communicate directly with a
sub-contractor, particularly when technical matters are
involved, to enable such matters to be efficiently
discussed and understood by the purchaser and sub
contractor. The contract might therefore obligate the
contractor to authorize a sub-contractor to act on his
behalf in settling with the purchaser certain issues
connected with the performance by the sub-contractor.

B. Right ofcontractor to sub-contract

7. In some situations, it may be expected that the
contractor will sub-contract theperformance of most or
all of his obligations, for example, where the contractor
supplies the technology for the works and the purchaser
relies on the contractor's expertise in selecting and
supervising sub-contractors to construct the works
incorporating this technology. In other cases, it may be
advisable for the contract to prohibit the contractor
from sub-contracting the performance of all of his
contractual obligations. The extent and nature of the
obligations which the contractor might be permitted to
sub-contract should depend upon the extent to which,
because of the purchaser's reliance on the expertise and
reputation of the contractor, or because of the nature of
an obligation, the purchaser expects the obligation to
be performed by the contractor himself. For example,
in a turnkey contract a contractor may be selected
because of his ability to supply a particular major
component of the works. In such a case, the contractor
should not be permitted to have this component
supplied by a sub-contractor. In addition, a purchaser
may wish to restrict or prohibit the contractor from
sub-contracting if the purchaser is to supply the design
and he wants to protect the confidentiality of the
design.

8. There are two different approaches by which the
contract may delimit the scope of permissible sub
contracting. Under one approach, the contract could
specify those obligations which the contractor cannot
sub-contract and provide that all other obligations may
be sub-contracted, subject to the other provisions of the
contract (e.g. those discussed in the following section).
Under the other approach, the clause could prohibit the
sub-contracting of any of the contractor's obligations,
except those obligations specified in the clause which
the contractor may sub-contract, again subject to the
other provisions of the contract. The decision as to
which approach to adopt may depend on the nature of
the contract. In a turnkey contract, for example, in
which it is usually expected that a relatively large
number of the contractor's obligations will be sub
contracted as compared with other types of contracts, it
may be preferable to specify those obligations, if any,
which cannot be sub-contracted, and to permit other
obligations to be sub-contracted.
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C. Selection of sub-contractors

9. For cases in which the contractor is permitted to
sub-contract, the following basic approaches to the
selection of sub-contractors might be considered by the
parties. Under the first approach, sub-contractors would
be selected by the contractor without any participation
by the purchaser in the selection. Under the second
approach, sub-contractors would be agreed upon by the
parties prior to entering into the contract, and these
sub-contractors would be stipulated in the contract.
Under the third approach, specific sub-contractors
would not be stipulated in the contract; rather, either
the contractor would select the sub-contractors subject
to the approval of the purchaser, or the purchaser
would select the sub-contractors subject to a right of
the contractor to object to the selection. It is possible
for the contract to provide different approaches to the
selection of sub-contractors to perform different obli
gations.

10. The parties might wish to adopt the first approach
for cases in which the purchaser has little or no interest
in the selection of the sub-contractors, for example, the
selection of sub-contractors to supply certain routine
and non-critical services.

11. In many cases, however, the purchaser has a
concrete interest in the selection of a sub-contractor.
First, he may be interested in having the sub-contracted
obligations performed by a firm that possesses the
expertise and resources needed to perform the obli
gations satisfactorily. Second, in contracts in which the
price charged by a sub-contractor will directly affect the
price payable by the purchaser to the contractor, such
as in a cost-reimbursable contract, the purchaser will be
interested in having the sub-contracted obligations
performed at the most reasonable price. Third, the
purchaser may wish to be assured that particular
equipment to be installed be of certain standard which
can only be met by some sub-contractors. Fourth, the
purchaser may wish to be able to restrict the contractor
to the employment of local sub-contractors, or he may
be obliged to do so by local law. Fifth, due to
arrangements with foreign financing organizations, the
purchaser may be obliged to engage in a certain amount
ofsub-contracting with sub-contractors from the country
of the organization.

12. These circumstances may be accommodated by
having the contract provide for the purchaser to be
involved in the selection of a sub-contractor. The
degree and nature of the purchaser's involvement may
vary, depending on the type of contract between the
contractor and purchaser and the importance to the
purchaser of being able to exercise control over the cost
and quality of the performance of the obligation to be
sub-contracted and the identity of the sub-contractor.
Purchasers should be aware, however, that the ability to
compel a contractor to sub-contract with a particular
sub-contractor could be more costly for a purchaser,
since the contractor will have to include in his price his
costs of exercising increased supervision over a sub
contractor with whom he may not be familiar, as well

as an increment to account for his increased risk
resulting from his being liable to the purchaser in
respect of such a sub-contractor.

13. If possible, and in particular if the item or service
to be supplied by a sub-contractor is critical for the
works, it is desirable for sub-contractors to be agreed
upon by the parties prior to entering into the contract,
and to be specified in the contract (Le. the second
approach referred to in para. 9, above). This will avoid
disputes as to the choice of sub-contractors in particular
instances. It will also avoid interruptions of the work
and financial consequences which may arise in cases in
which one party does not agree to a sub-contractor
proposed by the other party. Moreover, such an
approach might help to avoid "bid-shopping" by the
contractor after the contract has been awarded. Under
this practice, a contractor uses a bid which he has
obtained from a sub-contractor, and upon which his
own contract price is based, to try to obtain lower bids
from other sub-contractors and possibly force a lower
bid from the first sub-contractor. If the contractor is
successful in procuring a lower price from the sub
contractor (which, in most lump-sum contracts, will not
benefit the purchaser), the sub-contractor may have an
incentive to perform less satisfactorily in order to
prevent his profit margin from being reduced.

14. Under the second approach, the contract might
specify a particular sub-contractor to perform a certain
obligation. Alternatively, the contract might include a
list of acceptable sub-contractors who have been agreed
to by the purchaser and the contractor prior to entering
into the contract, and the sub-contractor would be
selected by the contractor from the list. The ability of
the purchaser to agree to a sub-contractor or a list of
sub-contractors might be facilitated if the contractor
were to obtain bids from proposed sub-contractors and
present them to the purchaser together with details of
their past work records. However, the solicitation of
bids by the contractor could result in extra expenses to
him which would ultimately have to be borne by the
purchaser. Moreover, in contracts other than cost
reimbursable contracts, the contractor may be reluctant
to reveal to the purchaser bids submitted by sub
contractors.

15. When the contract does not specify the sub
contractors whom the contractor may engage, there are
various mechanisms to provide for involvement by the
purchaser in the selection of a sub-contractor (i.e. the
third approach referred to in para. 9, above). One such
mechanism is for the contract to provide that the
contractor may not sub-contract without the consent of
the purchaser. Either such consent could be required to
be given in writing by the purchaser to the contractor,
or the purchaser could be deemed to have given consent
if the contractor delivers to the purchaser a written
request to sub-contract with a particular sub-contractor,
and the purchaser does not deliver to the contractor a
written objection to such sub-contracting within a
specified period of time after receiving the request.
Under either approach, the written notice to be given
by the contractor should include the name and address
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of the proposed sub-contractor and the work to be
performed by him. In contracts in which the price
charged by the sub-contractor will directly affect the
price to be paid by the purchaser (e.g. cost-reimbursable
contracts and some lump-sum contracts), the notice
should also include the price to be charged by the sub
contractor. The contract may also provide that any
objection by the purchaser to sub-contracting proposed
by the contractor must be based upon reasonable
grounds.2

16. One possible problem with the approaches men
tioned in the preceding paragraph is that if a contractor
proposes a sub-contractor who fails to meet with the
approval of or is objected to by the purchaser, and the
contractor must find and propose a new sub-contractor,
the work could be interrupted, possibly resulting in
financial consequences to both parties. It may be noted,
however, that cases in which the contractor proposes a
sub-contractor who does not meet with the approval of
the purchaser are not very frequent.

17. If a dispute arises as to whether the purchaser's
grounds for objecting to the sub-contractor proposed
by the contractor are reasonable, two approaches are
possible. Under one approach, the dispute could be
submitted to dispute settlement proceedings, with no
sub-contractor employed until the dispute is resolved.
The construction would be interrupted to the extent
that it could not be performed without a sub-contractor
having been employed. If the purchaser's objection
were found to be reasonable, the contractor would be
obligated to choose another sub-contractor and to bear
the financial consequences of the interruption of con
struction. If the purchaser's objection were found to be
unreasonable, the contractor could be permitted to sub
contract in accordance with his notice to the purchaser,
and the purchaser could be required to bear the
financial consequences of the interruption of con
struction.

18. The parties may, however, consider an alternative
approach, which would minimize the interruption of
construction. Under this approach, the contractor
would be obligated immediately to deliver to the
purchaser a new notice of sub-contracting which meets
the purchaser's objection. The dispute concerning the
reasonableness of the purchaser's objection to the sub
contracting proposed in the first notice could be
submitted for settlement immediately or at some later
time. The pendency of such proceedings would not
postpone the employment of a sub-contractor acceptable
to the purchaser. If in the dispute settlement pro-

2Illustrative provision
"The contractor shall deliver to the purchaser written notice of

his intention to sub-contract, which shall include the name and
address of the proposed sub-contractor, [and] a precise description
of the work to be performed by him [and the price to be charged
by him]. The contractor shall be permitted to sub-contract in
accordance with such notice after the expiration of... days
following the delivery thereof to the purchaser, unless within the
said ... days the purchaser delivers to the contractor an objection,
specifying reasonable grounds, to the proposed sub-contractor, the
obligations to be sub-contracted, or the price to be charged by the
sub-contractor."

ceedings the purchaser's objection were found to be
unreasonable, the purchaser could be required to bear
the financial consequences of any interruptions in
construction or other financial consequences, such as
those arising from a failure of the sub-contractor to
perform satisfactorily, resulting from the contractor's
acting in accordance with the purchaser's objection. If
the purchaser's objection were found to be reasonable,
the contractor could be required to bear these conse
quences.

19. In certain types of contracts, e.g. cost-reimbursable
contracts, the contractor might be required to solicit
bids from a certain number of sub-contractors for the
performance of the obligations to be sub-contracted
and to submit to the purchaser bids which the
contractor would be prepared to accept. The sub
contractor could be selected from these bidders either
by the purchaser or by the contractor, subject to the
consent of the purchaser. This mechanism may be more
appropriate for the selection of sub-contractors to
provide equipment or services which are relatively
routine, or which are not fundamental to a special
design or other services. With respect to highly specia
lized or integral items, there may not exist a range of
sub-contractors from whom bids could be solicited.

20. Even more extensive involvement by the purchaser
in the selection of sub-contractors may be provided by
having the purchaser himself select a sub-contractor
and require the contractor to execute a sub-contract
with him. This, in essence, is the system of "nomi
nation", which is common in certain parts of the world
and which can also be found in some international
contracts for the construction of industrial works.

21. Under the nomination procedure, the purchaser
identifies and negotiates with prospective sub-contrac
tors to perform obligations which are specified in the
contract as being subject to the nomination procedure.
These negotiations may take place before the contract is
entered into. If so, it may be possible to include in the
contract the essential terms of a sub-contract to be
concluded by the contractor, including the price. In a
lump-sum contract, if a price for the sub-contracted
work is not established at the time of entering into the
contract, an estimated price for this work may be set
forth in the contract, and the contract price may be
increased or decreased by the difference between the
estimated price and the actual price for the sub
contracted work. In any event, the contract would
obligate the contractor to enter into a sub-contract only
with the sub-contractor nominated by the purchaser.

22. Under this system, in order to protect the con
tractor against being obligated to enter into a relation
ship with a sub-contractor which is unduly prejudicial
to his interests, the contract may allow the contractor
to refuse to enter into a sub-contract on certain
grounds. These grounds may include the following:

(a) If, with respect to the materials, equipment or
services to be provided by the sub-contractor, the sub
contractor will not undertake toward the contractor
obligations and liabilities of the same scope and extent
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as are imposed on the contractor towards the purchaser,
including obligations and liabilities with respect to
quality, timing, guarantees, and financial amounts of
liability;

(b) If the sub-contractor will not agree to indemnify
the contractor against and save him harmless from any
liability which the contractor incurs towards the pur
chaser or a third person as a result of acts or omissions
of the sub-contractor;

(c) If the contractor has any other reasonable
objection to sub-contracting with the sub-contractor.
This could cover situations in which, for example, the
contractor has previously had unsatisfactory experience
with the sub-contractor, or in which the sub-contractor's
financial situation prejudices his ability to perform
satisfactorily. This ground could be stipulated in
addition to, or as an alternative to, the more concrete
grounds in (a) and (b), above.

23. If the nomination system is adopted, the parties
should consider what should occur if the contractor
properly refuses to enter into a contract with a sub
contractor nominated by the purchaser. The purchaser
might be obligated to re-nominate, or the contractor
might be given the task of finding a new sub-contractor
subject to the approval of the purchaser to be procured
according to mechanisms which should be specified in
the contract. In either case, the purchaser should bear
the financial consequences of an interruption of work
which may arise from these procedures. For cases in
which the contractor refuses to enter into a sub
contract because the sub-contractor refuses to incor
porate terms in the sub-contract designed to protect the
contractor vis-a-vis the purchaser, the contract might
obligate the contractor to enter into the sub-contract if
the purchaser agrees to a reduction in the scope of the
obligations of the contractor to the purchaser, so that
they match the obligations of the sub-contractor to the
contractor.

24. There are various advantages to the purchaser of a
mechanism such as the nomination system. It enables
the purchaser to choose a sub-contractor and gives the
purchaser a large measure of control over the price and
other terms under which the sub-contracted obligations
will be performed. It also enables the purchaser to
make use of a particular design, equipment or service
supplied by a certain sub-contractor. In addition, it is a
way for the purchaser to ensure that sub-contracts are
awarded to local firms. These benefits may be achieved
by the purchaser without himself having to enter into a
contractual relationship with the sub-contractor.
However, this mechanism should be used with caution
and with a full understanding of the procedures
involved, as well as the contractual provisions and their
consequences. There are various pitfalls which could be
encountered in the use of the nomination system, and
these should be dealt with by appropriate contractual
provisions. For example, unless clearly negatived by the
contract, implications might be drawn from the degree
of the purchaser's involvement in the selection of a
contractor that contractual rights and obligations arise
directly between the sub-contractor and the purchaser,

or that the contractor's liability for the performance of
the sub-contractor is limited. The contract should make
it clear, therefore, that the sub-contractor's contractual
relationship is with the contractor alone, and that the
contractor is liable to the purchaser for the performance
of the sub-contractor (see para. 4, above).

25. Another problem which could be encountered with
the nomination system is that if the sub-contractor
abandons his performance of the sub-contract, or if the
sub-contract is terminated, a question may arise as to
which party is to bear the burden and costs of engaging a
new sub-contractor to complete the unfinished work. The
contract should make it clear that the contractor is
obligated to provide at his own expense a new sub
contractor to complete the work, subject to the approval
of the purchaser to be procured according to mechanisms
which should be specified in the contract. The contractor
should also be responsible for financial consequences
arising from the interruption of the work and the process
of engaging a new sub-contractor.

D. Ability ofpurchaser to claim directly
against sub-contractor

26. A sub-contractor who is not a party to the contract
between the contractor and the purchaser will have no
contractual obligations towards the purchaser. However,
in some situations the purchaser may wish the sub
contractor to undertake certain obligations (e.g. to
preserve the confidentiality of the design or to guarantee
his work), and to be able to claim directly against the
sub-contractor for a violation of these obligations. The
purchaser may procure such obligations and the ability to
enforce them directly against the sub-contractor in the
following manner. First, the contract would impose such
obligations on the contractor. In addition, the contractor
would be obligated to obtain the same obligations from
the sub-contractor, either by a provision in the contract
obligating the contractor to do so, or by the purchaser's
conditioning his consent to a sub-contractor proposed by
the contractor on the contractor's obtaining such
obligations from the sub-contractor. An additional
provision would be included in the contract by which the
contractor assigned to the purchaser the contractor's
rights against the sub-contractor for a violation of the
obligations, if such an assignment is permitted by
applicable law.

E. Payment for performance by sub-contractors

27. The contract should contain no obligation on the
part of the purchaser to pay the sub-contractor directly.
With no contractual relationship between the purchaser
and the sub-contractor, the sub-contractor will have to
obtain payment from his contracting party, the con
tractor. Under the pricing structure of the contract,
either the cost to the contractor of the services of his
sub-contractors will be provided for in the contract
price (e.g. as is done in most lump-sum contracts), or
the actual cost of such services will be payable by the
purchaser to the contractor (e.g. as is done in a cost-
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reimbursable contract, or in a lump-sum contract if the
contract price may be increased by the amount by
which the actual cost of such services exceeds the
estimated price for such services set forth in the
contract).

28. There may, however, be instances in which the
purchaser wishes to pay a sub-contractor directly, such
as when the contractor has failed to pay a sum
previously due to the sub-contractor and the smooth
progress of the contract programme is threatened by a
reluctance of the sub-contractor to continue to work.
The contract might therefore authorize the purchaser to
pay a sub-contractor directly and recover the sums so
paid from the contractor or otherwise be credited for
such payments. Unless such authorization is expressly
included in the contract, a purchaser who pays a sub
contractor directly will place himself in peril, since he
will remain liable to pay the same sum to the
contractor. The contract should also make it clear that
such direct payments by the purchaser are made on
behalf of the contractor in order to avoid the impli
cation of the existence of a contractual relationship
between the purchaser and the sub-contractor.

29. The contract should authorize the purchaser to
demand proof from the contractor that payment due to
a sub-contractor has been made. If, within a specified
period of time after delivery of such a demand to the
contractor, the contractor does not deliver such proof
to the purchaser, or deliver to the purchaser a written
explanation of the grounds for not making such
payment, the purchaser may be authorized to make the
payment to the sub-contractor if the grounds for the
contractor's non-payment are not sufficient, and to
recover the amount of the payment from the contractor
or otherwise be credited for such payments.

30. The method by which the purchaser recovers from
the contractor or is credited the amount of his direct
payment to the sub-contractor may depend upon the
payment structure of the contract. In a lump-sum
contract, the purchaser should be able to deduct the
amount of his payment from the contract price to be
paid to the contractor. However, if a lump-sum
contract stipulates an estimated sum in respect of the
sub-contracted work but provides that the contract
price may be adjusted in accordance with the actual
price of the sub-contracted work (see para. 21, above),
the purchaser should be able to deduct at least to the
extent of the estimated sum stipulated in the contract.
Where the contract price has already been fully paid to
the contractor by the purchaser, the purchaser should
be entitled alternatively to claim reimbursement from
the contractor.

31. In a cost-reimbursable contract, if the purchaser
pays the sub-contractor directly on behalf of the
contractor in respect of the sub-contracted work, no
adjustment need be made as between the contractor and
the purchaser, since the contractor will not have
incurred a cost for the sub-contracted work which is to
be reimbursed by the purchaser. However, under the
terms of some sub-contracts, a contractor's obligation

to pay a sub-contractor may accrue only after the
contractor has received payment from the purchaser. In
such cases, the purchaser should be authorized if he
deems it necessary to pay the sub-contractor directly
after the purchaser has paid the contractor for work
performed by the sub-contractor but the contractor has
failed to pay the sub-contractor. The purchaser should
then. be entitled to deduct the amount of his direct
payment to the sub-contractor from sums which later
become due to the contractor, or to claim reimburse
ment from the contractor.

[A/CN.9/WG.V/WP.13/Add.6]

Security for performance

Summary

Each party to a works contract may seek security
against failure of performance by the other. The forms
of security which the purchaser usually obtains are
guarantees (paragraphs 4-32), the right not to pay the
full sum due to the contractor until proof of satisfactory
performance by him (paragraphs 33-36), and security
interests in property (paragraph 43).

A guarantee provides that, if a failure of performance
by the contractor occurs, a third party (the guarantor)
will be responsible for that failure in the manner
described in the guarantee (paragraph 4). Two kinds of
guarantees may be required by purchasers-performance
guarantees (paragraphs 5-8) and repayment guarantees
(paragraphs 5 and 9). Performance guarantees, which
are security for due performance by the contractor,
usually take one of two forms. Under one form,
commonly known as a first demand guarantee, the
guarantor undertakes that he will pay the purchaser a
specified sum of money as compensation upon the bare
assertion of the purchaser that the contractor has failed
to perform (paragraphs 7 and 14). Under the other
form, commonly known as a performance bond, the
guarantor undertakes that, upon proof by the purchaser
that the contractor has failed to perform, the guarantor
will at his option either himself rectify the failure, or
will engage another contractor to do so, or will pay a
sum of money as compensation (paragraphs 7 and 15).

A repayment guarantee is a security that an advance
payment made by the purchaser to the contractor will
be repaid by the contractor. Such a guarantee usually
takes the form of an undertaking by the guarantor to
pay the purchaser a specified sum of money if the
contractor does not repay the advance (paragraph 9).

In regard to guarantees which he requires, the
purchaser should consider whether he should specify
the guarantors who are acceptable to him. The purchaser
often specifies that the guarantors should be institutions
in his own country, as it will be easier for him to
enforce guarantees given by such institutions. Contracts
often provide that a guarantee may be given by an
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institution in the contractor's country, but that the
guarantee must be confirmed by an institution in the
purchaser's country (paragraphs 10-11).

The link between the purchaser and the guarantor is
established under the guarantee. However, the contract
should prescribe the nature and terms of the guarantee
which the contractor is obligated to provide (para
graph 12). The guarantee may be independent or
accessory. A typical example of an independent
guarantee is a first demand guarantee, while a typical
example of an accessory guarantee is a performance
bond (paragraphs 13-15). Each form has its advantages
and disadvantages (paragraphs 16-18).

Guarantees may be furnished by the contractor at the
time of the conclusion of the contract, or the contract
may provide that the guarantee is to be furnished
within a short period of time after the conclusion of the
contract. In the latter event, the contract should
determine the purchaser's remedies if the guarantee is
not furnished (paragraph 19).

The liability of the guarantor is normally limited to a
specified monetary value. If the works contract contains
certain limitations of the contractor's liability for
failure of performance, the parties may wish to include
such limitations in the guarantee (paragraphs 20-21).
The parties should also determine the currency in which
sums are to be paid under the guarantee. The parties
may wish to consider whether the amount of the
guarantee should be reduced in certain circumstances.
In regard to a performance guarantee, reduction may
be justified after the purchaser receives some assurance
of satisfactory completion of construction (paragraph
22).

Under many legal systems, variations of a contract
discharge the liability of a guarantor. Accordingly, the
contract generally regulates the effect of variations on
the guarantee (paragraphs 24-27). The contract should
also regulate the duration of the guarantee. It is in the
interest of the purchaser that the guarantee be
maintained till the contractor's obligations are
discharged. The guarantor and the contractor are
interested in fixing a clear expiry date for the guarantee
(paragraphs 28-31).

The contract may formulate the payment conditions
so as to provide that full payment of the price is to be
made only upon satisfactory completion of construction
by the contractor (paragraphs 33-36).

The contractor may obtain security for the payment
of sums due to him in the form of an irrevocable letter
of credit (paragraphs 37-42) and security interests in
property (paragraph 43). The parties should agree on
certain issues connected with the letter of credit (e.g. the
currency of payment, and the documents to be
presented to the bank to obtain payment) (paragraphs
41-42).
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Each party often wishes to create by agreement
security interests in his favour over property of the
other party. There are, however, certain disadvantages
connected with such security interests (paragraph 43).

* * *

A. General remarks

1. Each party to a works contract is aware that
failure of performance by the other party may cause
him considerable loss. While a party will have
contractual remedies under the works contract against
the other party for compensation in the event of such
failure, he may wish in addition to have other remedies
to protect himself against the failure. For this purpose,
each party may wish to arrange for some form of
security upon which he can call in place of or in
addition to his contractual remedies under the works
contract. Such security may take various forms. It may
take the form of a promise of a third person of
substantial financial standing to pay a sum of money
upon failure of performance. It may take the form of an
undertaking by such a third person to cure or complete
defective or incomplete construction. Both these
arrangements are generally known as guarantees. It
may also consist of a right in respect of certain funds,
or over property belonging to the other party, which
may be exercised so as to obtain compensation.

2. The parties should in their contract set forth the
forms of security to be provided by each party and the
consequences of a failure to do so. The furnishing of
security entails costs for the party who furnishes it. The
costs may vary with the value and form of the security.
Parties should therefore determine the degree of
protection that they reasonably require, and avoid over
protection. Where a guarantee is to be provided, the
contract and the guarantee would be separate legal
instruments. However, their provisions should be
harmonized, and the contract terms should not
derogate from the rights to which a party is entitled
under a guarantee.

3. The law applicable to the security may not be the
same as that applicable to the contract. The law
applicable to the security may mandatorily regulate
certain aspects of the security, such as its form, its
period of validity and, where the security consists of a
guarantee, the rights arising from retention of the
guarantee document. It will also determine the
relationship between the security and the works
contract. The parties should take account of the law
which will be applicable to the security in determining
the nature of the security to be obtained. Where the
security consists of a guarantee, it may also be
necessary to take account of the law of the country of
the guarantor, which may mandatorily regulate the
guarantor's business, e.g. require registration and
impose ceilings on the amounts which may be
guaranteed.
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B. Security for performance by contractor

1. Guarantees

4. Guarantees provide that, if a specified failure of
performance by the contractor occurs, a third person
(the guarantor) will be responsible for that failure in the
manner described in the guarantee. The term
"guarantee" is not universally used to describe such
agreements, and the terms "bond", "suretyship
agreement" and "indemnity" are often used. In some
countries, banks are prohibited from issuing
guarantees. However, "stand-by letters of credit",
having the same function as guarantees, may be issued
by banks. A stand-by letter of credit is a letter of credit
opened by a bank at the request of the contractor in
favour of the purchaser. Under the terms of such letters
of credit, the purchaser would be entitled to claim a
certain sum of money from the bank in the event of
failure of performance by the contractor. l The
guarantees dealt with in this chapter are distinct from
guarantees of quality. The latter type of guarantee
consists of contractual undertakings by a party as to the
quality of his performance, e.g. that equipment or
materials to be supplied by him will be of a stated
quality.

5. Guarantees as security for the purchaser are fre
quently used in the following contexts:

(a) As security that a contractor who has submitted
a tender will not withdraw his tender before the date set
in the invitation to tender for awarding the contract, and
as security that he will conclude a contract if the
contract is awarded to him and will submit the
performance guarantee specified in the invitation to
tender. Such guarantees, commonly known as tender
guarantees, are dealt with in the chapter "Invitation to
tender and negotiation process";

(b) As security against loss that a purchaser might
suffer if a contractor who has concluded a contract fails
to perform in accordance with the contract. Such
guarantees are commonly known as performance gua
rantees;

(c) As security that an advance payment made by
the purchaser to the contractor will be repaid to the
purchaser. Such guarantees are commonly known as
repayment guarantees.

(a) Performance guarantees: function

6. A purchaser who is entering into a works contract
will seek· a contractor who possesses the financial as
well as the technical and operational resources needed
to complete the work. Often, however, a purchaser may
not have full information concerning a prospective
foreign contractor's finances, the extent of his other
work commitments (which could interfere with his
performance), his prior performance record, or other
factors bearing on the contractor's ability to see the

I The nature of stand-by letters of credit is described in a report of
the Secretary-General, "Standby letters of credit" (A/CN.9/163)
(Yearbook . .. 1979, part two, n, B).

project through to completion. Furthermore, unfore
seen factors occurring after the conclusion of the
contract may affect the contractor's ability to perform
the contract. Invitations to tender and works contracts
therefore often provide that performance guarantees
must be furnished by the contractor, so that remedies
may be available to satisfy the liabilities of the
contractor in the event of failure of performance.
Requiring a performance guarantee may also tend to
prev~nt contractors who are unreliable or have no
financial resources from tendering. Guarantor insti
tutions generally make careful inquiries about the
contractors whom they are asked to guarantee and will
normally only provide guarantees if they have reasonable
grounds for believing that the contractor can success
fully perform the contract.

7. Performance guarantees are generally of two types.
Under one type, hereinafter referred to as monetary
performance guarantees, the guarantor only undertakes
to pay the purchaser funds up to a stated limit, to
satisfy the liabilities of the contractor in the event of the
contractor's failure of performance. Such guarantors
are often commercial banks. Under the other type, the
guarantor at his option undertakes either himself to
cure or complete defective or incomplete construction
effected by the contractor, or to obtain another
contractor to cure or complete the construction, and
also to compensate for other losses caused by the
failure of performance. The value of such undertakings
is limited to a stated amount. The guarantor generally
also reserves the option to discharge his obligation by
payment of money to the purchaser up to a specified
sum. This type of guarantee is generally given by
specialist guarantee institutions, like bonding and
insurance companies, and is hereinafter referred to as a
performance bond. The purchaser may find it advisable
to permit a tendering contractor to submit either type
of guarantee, as the contractor may have business
relations with a guarantor institution willing to provide
one or the other of these types to the contractor at an
inexpensive rate. From the point of view of the
purchaser, each form ofguarantee has certain advantages
and disadvantages (see paras. 16-18, below).

8. In all works contracts, the contractor undertakes
not merely to complete the construction, but also to
cure defects notified to him by the purchaser before the
expiry of the period of the quality guarantee (see the
chapter "Failure to perform"). The contractor's per
formance during this guarantee period may be secured
either by the same performance guarantee which covers
performance up to completion, or by a separate
performance guarantee, sometimes called a maintenance
guarantee. In the account that follows, it will be
assumed that the parties wish to provide for a single
performance guarantee. The considerations set forth
below as relevant to a performance guarantee would
also be relevant to a separate maintenance guarantee.

(b) Repayment guarantees: function

9. In order to assist the contractor in the purchase of
materials and equipment and in mobilization, a purchaser
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often makes an advance payment to the contractor of
part of the price. This advance payment would be set
off against sums due to the contractor for his supply of
services, materials and equipment. To protect the
purchaser against failure of repayment by or bankruptcy
of the contractor, the contract may provide that the
contractor must furnish a guarantee of repayment in
case such events occur.

(c) Choice ofguarantors

10. The purchaser may wish to decide whether he
should specify the guarantors whom he is willing to
accept. The advantage of specification is that those
guarantors can be specified who are of proved financial
standing and have a satisfactory record in settling
claims. The disadvantage of specification is that this
may exclude contractors with no access to the specified
guarantors or may prevent contractors from using
guarantors with whom they have a close relationship
and who are willing to provide guarantees inexpensively.

11. A possible approach is to provide that in the first
instance the contractor can propose a guarantor of his
choice. If the proposed guarantor is not acceptable to the
purchaser, however, the contractor should be obliged to
replace him with one who is acceptable. In this
connection, the purchaser should also consider whether
he should stipulate that only guarantees furnished by
financial institutions in the country of the purchaser are
acceptable. In some countries, governmental regulations
may provide that only guarantees furnished by local
financial institutions may be accepted. The advantage of
stipulating that guarantees should be given by institutions
in the country of the purchaser is that such guarantees can
be more easily enforced and the sums due more easily
collected. The disadvantages are that local institutions
may charge more for guarantees and also may not be
prepared to give certain forms of guarantees, such as a
performance bond. Furthermore, local institutions may
not be prepared to give guarantees on behalf of foreign
contractors who are not known to them. A possible
approach is to permit the contractor to use non-local
guarantors, but to require that a local financial institution
confirm the guarantee. In certain countries, the financial
standing of institutions providing guarantees is checked
and approved by governmental agencies, and limits are
placed on the sums they may guarantee. The purchaser
may wish to provide that, where a guarantor is proposed
from such a country, the guarantor should be an
approved institution.

(d) Nature ofguarantor's obligation

12. While the contract between the contractor and the
purchaser can prescribe the nature and terms of the
guarantee which the contractor is obligated to provide, it
is the guarantee itself which establishes the link between
the guarantor and the purchaser. Accordingly, the legal
relationship between the purchaser and guarantor is
governed by the provisions of the guarantee and the law
applicable to it. The contract between the purchaser and

the contractor should expressly state that the purchaser
can resort to the guarantee only if there is in fact a failure
of performance by the contractor. The contract may,
however, also impose certain limitations on the pur
chaser's right to resort to the guarantee (e.g. by providing
that before resorting to the guarantee the contractor
should be given notice of his failure of performance, and
that a specified time period must elapseafter delivery of
such notice before a claim can be made under the
guarantee).

13. In form, a performance guarantee is closely
connected with the underlying works contract, Le. the
guarantor has to pay, or arrange for performance, upon
failure ofperformance by the contractor under the works
contract. The terms of the guarantee, however, may make
the guarantee in practice independent of the works
contract, or accessory to it.

14. A typical example ofa guarantee which in practice is
independent of the obligations in the underlying works
contract is a first-demand guarantee, under which the
guarantor has to make payment on demand by the
purchaser. The purchaser is entitled to recover under the
guarantee upon his bare assertion that the contractor has
failed to perform. Whether in fact there is a failure under
the works contract, or whether there is liability for such
failure on the part of the contractor, is irrelevant to the
guarantor's liability.

15. The guarantee would be accessory when the
obligation of the guarantor is more closely linked to
liability of the contractor for failure of performance
under the works contract. The nature of the link may vary
under different guarantees, e.g. the purchaser may have to
establish the contractor's liability by producing an
arbitration award which holds that the contractor is
liable, or the guarantor may be entitled to rely on certain
defences which the contractor may have in respect of his
failure of performance. Performance bonds usually have
such an accessory character.

16. The advantage to a purchaser of a first-demand
guarantee is that he is assured of prompt recovery of
funds under the guarantee, without proof of failure of
performance by the contractor or of the extent of his loss.
A purchaser may frequently lack the expertise required to
prove the contractor's failure of performance. Further
more, certain guarantors, in particular commercial
banks, prefer first-demand guarantees as the conditions
under which their liability to pay accrues are clear, and
they are not involved in disputes between the purchaser
and the contractor as to whether or not there has been
failure of performance in respect of the works contract.
The costs to a purchaser resulting from obtaining a first
demand guarantee, however, may be more than those
resulting from obtaining an accessory guarantee, since the
contractor may wish to include in the price the cost of
insurance which he wishes to take outagainst the risk of
recovery by the purchaser under the guarantee when there
has .been in fact no failure of performance by t;he
contractor, or the potential costs ofan action for damages
against the purchaser in case of such recovery. In
addition, as a reflection of the higher risk of payment
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borne by a guarantor under a first-demand guarantee, the
amount of the guarantee would normally not exceed a
very limited percentage of the contract price. A
disadvantage of a first-demand guarantee to the con
tractor is that, if there is a recovery under the guarantee in
breach of the terms of the works contract, there may be
difficulties and delays in the recovery ofdamages from the
purchaser, whereas the loss caused to the contractor may
be immediate, since the guarantor may immediately after
payment reimburse himself from the assets of the
contractor.

17. Under a performance bond, the purchaser must
prove that the contractor has failed to perform, and the
extent of the loss suffered by him. Furthermore, all
defences available to the contractor if he were sued for
failure of performance are available to the guarantor.
Accordingly there is a possibility that the purchaser will
face a protracted dispute when he makes a claim under the
guarantee. However, the monetary limit ofliability of the
guarantor may be considerably higher than under a first
demand guarantee, as a reflection of the lesser risk of
payment borne by the guarantor. A performance bond
may also be advantageous if the purchaser cannot
conveniently arrange for the cure or completion of
construction himself, but would need the assistance of a
third person to arrange for such cure or completion.
Where, however, the contract involves the use or transfer
of a technology known only to the contractor, cure or
completion by a third person may not be feasible, and a
performance bond under which the guarantor may
employ a third person for cure or completion may have no
advantage over a monetary performance guarantee.

18. It may be noted, however, that the manner in which
guarantees are to be formulated is a matter for agreement
between the purchaser, the contractor and the guarantor.
The parties may wish to provide that the guarantee to be
furnished is to be neither completely accessory nor a pure
first-demand guarantee. Thus, they may wish to provide
for the furnishing of a guarantee under which a sum of
money is payable only if the demand is made in writing
and is accompanied by a specified written statement
which identifies or describes the failure of performance
which has resulted in the demand. The guarantor would,
however, be under no duty to investigate the correctness
of the statements made regarding the failure of per
formance. It would also be possible, again, to provide for
a guarantee under. which money is payable only if the
demand of the purchaser is accompanied by a certificate
of the engineer, or an independent third person acting
under an expeditious dispute settlement mechanism,
deciding that there has been failure of performance by the
contractor. Furthermore, the common interest of both
parties in the successful completion of the contract serves
to discourage an abuse of rights under guarantees.

(e) Time offurnishing guarantee

19. Disputes between the parties as to the wording
and nature of guarantees to be furnished may be
minimized if the guarantee becomes effective and the
contract is concluded at the same time. In order to

achieve this, the purchaser may stipulate in his invitation
to tender the guarantors whom he would be prepared to
accept and set forth a form of the guarantee which he
requires. Alternatively, the parties may wish to provide
that the guarantee is to be furnished within a short
specified period of time after the conclusion of the
contract (e.g. because this is less expensive). In order to
assure the purchaser that a contractor to whom a
contract is awarded will furnish the required per
formance guarantee, the tender guarantee to be fur
nished may provide that it is not to expire until the
performance guarantee is furnished (see the chapter
"Invitation to tender and negotiation process").
Another approach is for the invitation to tender to
require that a tender should be accompanied by a
certificate from an institution qualified to be a guarantor
to the effect that, if the contract were awarded to the
tenderer, the institution would be prepared to give a
performance guarantee of the kind described in the
invitation to tender. If it is agreed that the guarantee is
to be furnished after the conclusion of the contract, the
parties should in the contract agree on the rights of the
purchaser in case the guarantee is later not furnished
(e.g. that he may terminate the contract and recover
damages).

(f) Extent of liability under guarantee

20. The liability of the guarantor is normally limited
to a specified monetary value. This value may be
determined as a percentage of the contract price or
advance payment. The exact percentage may be deter
mined by an assessment of the risks of non-performance
involved and a consideration of the limits which
guarantors usually observe when providing guarantees
for the type of works in question. A requirement of a
very large guarantee sum may prevent smaller enter
prises from bidding, as they might be unable to obtain
guarantees for such sums. The parties should also
determine the currency in which sums are to be paid
under the guarantee. In the case of a repayment
guarantee, this may be the currency of the advance
payment. In the case of a performance guarantee, it
may be the currency in which the contract price is to be
paid. If the price is to be paid in more than one
currency, a particular currency may have to be
specified.

21. The works contract may contain certain limitations
of the contractor's liability for failure of performance,
such as an exclusion of liability for "indirect" loss. In such
cases, the parties may wish to include in the guarantee
such limitations of liability to the same extent as they
appear in the works contract. However, where a
guarantee is accessory (e.g. in the case of a performance
bond), the law applicable to the guarantee may provide
that the extent ofliability of the guarantor is co-extensive
with that of the contractor. If, therefore, under the
applicable law the contractor's liability is limited, the
guarantor's liability would be similarly limited. If,
however, the applicable law is not clear on this issue, it
would be preferable for the guarantee to deal with it.
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22. The parties may also wish to consider whether the
amount of the guarantee should be reduced after contract
performance has progressed to a certain stage. In respect
of performance guarantees, one approach may be not to
provide for any reduction. This may be justified by the
view that a failure of performance may occur at the last
stage of construction, requiring for its compensation the
full amount of the guarantee. Another approach may be
to provide for a reduction upon acceptance of the works
by the purchaser, since the mechanical completion tests
and performance tests held prior to acceptance (see the
chapter "Completion, acceptance and take-over") will
have shown that performance has been in accordance
with the contract. However, a reduction merely upon the
acceptance of a stage of the work may not be justified,
since failures of performance at subsequent stages may
require for their compensation the full amount of the
guarantee. Furthermore, failures of performance such as
delay tend to occur after construction is well under way,
and not at the early stages.

23. In order to give the purchaser comprehensive
security, it would generally be advisable for liability under
the guarantee to arise upon any form of failure of
performance to which the guarantee relates. Thus, in
respect of a performance guarantee, liability under the
guarantee should arise upon non-performance, defective
performance and delay in performance. The guarantor
should be liable,to pay for costs and damages caused by
the failure of performance.

(g) Effect ofvariation of contract

24. A significant issue in connection with guarantees is
the effect of a variation of the scope of obligations under
the contract (see the chapter "Variation clauses") on the
obligations of the guarantor. Since these variations will
change the contractor's obligations under the contract,
they will be of concern to the guarantor. A substantial
extension or increase of the contractor's responsibilities
may increase the risk to which the guarantor is exposed.
In the case of a performance bond, such an extension or
increase of the contractor's responsibilities may affect the
guarantor's capability to cure or complete defective or
incomplete construction. In some legal systems, unless
otherwise provided in the guarantee, an alteration of the
underlying contract could operate to release the
guarantor; or the guarantor may be obligated only to
the extent of the contractor's obligations at the date of
issuance of the guarantee. In view of the frequency with
which variations are made to a works contract, parties
should expressly address this issue in the guarantee.

25. Different approaches may be adopted. Since the
amount of the guarantor's liability is limited to a stated
amount and the duration of the guarantee is also
limited (see paras. 28-32, below), the guarantor may be
prepared to bear his risk as so limited even if variations
to the contract may to some extent alter that risk. If
this approach is adopted, the guarantee should expressly
state that it remains valid as limited by its original
terms despite any variations to the contract. Another
approach may be to provide that the guarantee is to

remain valid as limited by its original terms despite any
variations, provided that such variations do notcollec
tively increase the contract price by more than a stated
percentage. If the stated percentage is exceeded, the
consent of the guarantor is to be required if the
guarantee is to remain valid. Yet another approach may
be to provide that, if the contract is varied, the
guarantee is to remain valid only in respect of con
tractual obligations which are not varied. In respect of
obligations which are varied, the consent of the
guarantor is to be required if the guarantee is to remain
valid.

26. The provisions in the contract concerning varia
tions and those in the guarantee concerning the effect of
variations on the guarantee should be in harmony.
Thus, if the contract gives the purchaser a unilateral
right to order certain variations, the provisions in the
guarantee should not be such that, in the event of any
variation, the guarantee becomes invalid or does not
apply to failure to perform the obligations as varied.
Such lack of harmony would deter the purchaser from
exercising his right to order variations.

27. Provisions which would maintain the validity of
the guarantee in accordance with its original terms may
not suffice to protect the purchaser. The variation of
the contract may extend the period for performance or
increase the liabilities of the contractor in the event of a
failure of performance. The parties may therefore wish
to provide that in such cases the contractor is obliged to
procure from the guarantor appropriate modifications
to the expiry date, amount and other relevant terms of
the guarantee. The costs of such modifications should
be borne by the party bearing the costs of the variations
to the construction (see the chapter "Variation
clauses").

(h) Duration ofguarantee

28. It is in the interest of the purchaser that the
guarantee should cover the full period during which any
obligation of the contractor guaranteed may be
outstanding. In respect of a performance guarantee, the
guarantee should cover not only the period during
which the construction is to be effected, but also the
period of the quality guarantee (see para. 8, above, and
the chapter "Failure to perform").

29. It is in the interest of the guarantor that the
guarantee have a clear expiry date, when he will cease
to bear the risks under the guarantee. Banks, in
particular, will generally insist that such a fixed date be
specified in monetary performance guarantees furnished
by them. One technique used to delimit the period
covered by a guarantee is for the guarantee to provide
that claims may not be made under the guarantee after
a specified date. In such cases, the parties may wish at
the time of the conclusion of the contract to agree upon
a fixed date to be inserted in the guarantee, calculated
on the basis of an estimated period of time for the
completion of the performance of the obligations to be
guaranteed. However, while such a fixed date may
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satisfy the interests of the guarantor, it may create
difficulties for the purchaser and the contractor, since
for various reasons the period of time for which the
guarantee is required may extend beyond the fixed date
(e.g. because of delay in performance by the contractor,
or by the operation of clauses dealing with exempting
impediments). Accordingly, where the contractor has
not satisfactorily fulfilled his contractual obligations by
the expiry date of the guarantee, the contract should
obligate the contractor, upon the request of the
purchaser, to arrange for an extension of the period of
validity of the guarantee for a further period necessary
for the satisfactory fulfilment of the contractor's
obligations.

30. The guarantor under a performance bond may not
insist on a fixed expiry date. However, because of the
accessory character of the bond, the guarantor would
cease to be liable when the contractor has discharged
his obligations even if no specified expiry date had been
provided in the performance bond. Another approach
may be for the performance bond to provide that
claims may not be made after the date of the final
payment under the contract to the contractor. Such a
final payment would only be made after the purchaser
is satisfied that the contractor has fulfilled his
obligations, and accordingly it would be reasonable to
exclude claims against the guarantor after that date.

31. As regards a repayment guarantee, providing for
expiry of the guarantee on a fixed date may present the
same difficulties as in respect of a performance
guarantee. When the guarantor does not insist on a
fixed expiry date, a possible approach may be to
provide for the guarantee to expire when the contractor
has supplied services and equipment in the value of the
guarantee amount. Such supply may be proved either
by a certificate by the engineer or purchaser to that
effect or by documents evidencing supply (e.g. invoices
or transport documents certified by the purchaser, or
site receipts from the purchaser's representatives).

32. Parties may also wish to deal with the situation
where the contract is terminated prior to the last date
for making claims under the guarantee. The parties may
wish to provide that claims may be made under the
guarantee subsequent to the termination, provided they
are made as a consequence of failures of performance
by the contractor.

2., t Security for performance created through
payment conditions

33. The payment conditions of the contract may be
formulated so as to create a security available to the
purchaser against failure of performance by the
contractor. Under a works contract, payment is usually
made in instalments as the work progresses. One
method of formulating the payment schedule is to
provide that an engineer or other independent third

party is to estimate the value of the performance
effected by the contractor at specified stages of the
construction and to provide that only the estimated
value less a specified percentage is to be payable to the
contractor. Accordingly, even upon completion of
construction (see the chapter "Completion, acceptance
and take-over") the contractor would not receive the
full contract price. The full price would usually only be
payable when the purchaser is satisfied that the works
contains no defects and operates in accordance with the
contract.

34. The advantage to a purchaser of a security created
in this manner is that, upon a failure of performance by
the contractor, he can utilize the sum not paid without
recourse to a third party. A disadvantage is that, as the
sum not paid only increases as construction progresses,
it is an inadequate security during the early stages of
construction. It is also possible that some contractors
may experience a shortage of funds to finance the
construction because they do not receive the full
estimated value of the work done by them, and are
forced to borrow money as a result. In such cases the
costs of such borrowing may be incorporated by the
contractor in the price quoted.

35. In fixing the percentage to be deducted from the
estimated value to determine the amount payable at
each stage, the parties should take into account several
factors, e.g. the other security available to the
purchaser, the extent of the estimated value, and the
costs to the contractor occurring as a result of the
deduction. Parties may feel that after the difference
between the estimated value and the sum actually
payable reaches a specified amount, the purchaser has
adequate security. They may then wish to provide that,
after that amount is reached, the full estimated value is
to be payable for the work done. Another approach
may be to provide that, when such difference reaches a
specified amount, the percentage to be deducted from
the estimated value should be reduced.

36. The contract will provide the procedures by which
the contractor should satisfy the purchaser that the
works contains no defects and operates in accordance
with the contract (see the chapter "Inspection and
tests", and the chapter "Completion, acceptance and
take-over"). Payment of the balance outstanding from
the full contract price after completion should be linked
to the carrying out of these procedures. Thus, the
contract may provide that a specified part of the
balance outstanding is to be payable on acceptance.
The remaining part may be payable upon the lapse of a
specified period of time after the expiry of the quality
guarantee period, provided the purchaser has no claims
against the contractor at that point in time. The parties
may also wish to provide that, on acceptance, the full
balance outstanding should be payable to the con
tractor, provided the contractor furnishes a first-demand
performance guarantee under which such outstanding
balance may be claimed by the purchaser.
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C. Security for payment by purchaser

37. The parties may wish to consider whether there
should be some security for the performance of the
main obligation of the purchaser, Le. the payment of
the price. When the construction of the works is
financed by an international lending agency or other
reputable institution, the contractor may have sufficient
assurance that payment will be made for construction
effected. Furthermore, since the payment conditions
under a works contract usually provide that payment is
to be made in instalments as the work progresses, the
contractor has the option of suspending construction if
an instalment is not paid. If, however, the contractor
wishes to have security, the parties may wish to provide
for payment under an irrevocable letter of credit.

38. Such a letter of credit consists of an irrevocable
written undertaking by a bank (the issuing bank) given
to the contractor at the request of the purchaser, to
effect payment up to a stated sum of money within a
prescribed time-limit and against stipulated documents.2

39. The parties may wish to determine the bank which
is to issue the letter of credit. The undertaking of any
recognized bank to pay may normally be regarded as
sufficient security. The contractor may, however, obtain
greater security if the contract requires the letter of
credit to be confirmed by a bank in the contractor's
country. Under such a confirmation, the confirming
bank accepts a liability equivalent to that of the issuing
bank. The contractor can recover payment under such a
confirmed letter of credit without facing difficulties
created by exchange control restrictions in the
purchaser's country. However, requiring such confir
mation would increase the costs of the purchaser.
Parties should also agree on the time when the letter of
credit is to be opened. Opening the letter of credit
concurrently with the conclusion of the contract would
create increased security for the contractor.

40. The terms of payment in the contract (e.g.
currency of payment, amount of instalments payable,
and time for payment) should be harmonized with the
payment terms under the letter of credit. The parties
should consider how the amount payable under the
letter of credit should be specified (for example, an
amount may be specified sufficient for the payment of
anyone of the instalments of the price payable under
the payment schedule, such amount to be automatically
made up to its original amount after each payment,
until the full contract price is paid-the so-called
revolving letter of credit). The terms of payment under
the letter of credit should be agreed taking into account
the commercial practices of banks in relation to letters
of credit and the costs of the different possible
arrangements. In all cases the letter of credit would
provide for a maximum amount payable under it.

2Such credits are usually governed by the Uniform Customs and
Practice for Documentary Credits of the International Chamber of
Commerce. These Uniform Customs and Practice set forth rules
relating to the opening and operation of letters of credit. The latest
revision of the Uniform Customs and Practice (ICC document No.
400) is expected to be in force from I October 1984.

41. The parties in their contract should clearly agree
on the documents against which the bank is to make
payment and the wording and data content of these
documents. Such documents would normally evidence
the supply of the services, equipment or materials in
respect of which the payment is made and may
accordingly be of different types (e.g. engineer's certi
ficates evidencing the progress of construction, transport
documents, or site receipts by the purchaser's represen
tatives in respect of the supply of equipment or
materials).

42. It is in the interest of the contractor that the letter
of credit should cover the full period during which any
payment obligation of the purchaser may be out
standing. Banks will generally .insist that a letter of
credit should have a fixed· expiry date. Determining
such an expiry date may present difficulties. While the
time schedule in the contract may specify a date for
final payment, such date may be postponed for various
reasons (e.g. delay in performance by the contractor, or
exempting impediments preventing construction or pay
ment). A possible approach may be to fix the expiry
date by adding to the date for final payment specified in
the contract a reasonable period for possible post
ponements of the date of final payment.

D. Security interests in property

43. In addition to the methods of providing security
for performance considered above, the parties may
consider the possibilities offered by the creation of
security interests in property. Such security interests
may be created independently of the agreement of the
parties by the operation of mandatory provisions of the
applicable law (e.g. a contractor who supplies labour
and materials for construction may be given a security
interest in the works constructed as security for
payments due to him). Parties may wish to ascertain the
extent to which security interests may be created by
operation of law, and their rights under such security
interests. In addition, parties may wish to create by
agreement security interests for their protection. Man
datory legal rules may apply, regulating the manner in
and the extent to which such security interests may be
created. Under many legal systems, such security
interests suffer from certain disadvantages (e.g. slowness
in the procedures for realizing the collateral, obscurity
as to the rules governing priority between different
creditors, and the overriding effect of bankruptcy laws
if the debtor becomes bankrupt). Furthermore, in the
circumstances attending a works contract, certain forms
of security may not afford a high degree of protection.
Thus, a purchaser who obtains a security interest over
the construction machinery of the contractor may find
that after a certain period of use the machinery is of
very little value, and a contractor who obtains a right to
sell equipment supplied by him which has become the
property of the purchaser may find that the value which
may be realized by a sale of such equipment in the
country of the purchaser is small.
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Introduction

1. At its eleventh session, the United Nations Com
mission on International Trade Law decided to include
in its work programme a topic entitled "The legal
implications of the new international economic order"
and established a Working Group to deal with this
subject.' At its twelfth session, the Commission desig
nated member States of the Working Group.2 At its
thirteenth session, the Commission decided that the
Working Group should be composed of all States
members of the Commission.3 The Working Group
consists, therefore, of the following States: Algeria,
Australia, Austria, Brazil, Central African Republic,
China, Cuba, Cyprus, Czechoslovakia, Egypt, France,
German Democratic Republic, Germany, Federal

aFor consideration by the Commission, see Report, chapter IV,
(part one, A, above).

'Report of the United Nations Commission on International Trade
Law on the work of its eleventh session, Official Records of the
General Assembly, Thirty-third Session. Supplement No. 17 (A/33/17),
para. 71.

'Report of the United Nations Commission on International Trade
Law on the work of its twelfth session, Official Records of the General
Assembly, Thirty-fourth Session. Supplement No. 17 (A/34/17), para.
100.

3Report of the United Nations Commission on International Trade
Law on the work ofits thirteenth session, OfficialRecords ofthe General
Assembly. Thirty-fifth Session. Supplement No. 17(A/35/17), para. 143.

Republic of, Guatemala, Hungary, India, Iraq, Italy,
Japan, Kenya, Mexico, Nigeria, Peru, Philippines,
Senegal, Sierra Leone, Singapore, Spain, Sweden,
Trinidad and Tobago, Uganda, Union of Soviet Socialist
Republics, United Kingdom of Great Britain and
Northern Ireland, United Republic of Tanzania, United
States of America and Yugoslavia.

2. At its first session, the Working Group recom
mended to the Commission for possible inclusion in its
programme, inter alia, the harmonization, unification
and review of contractual provisions commonly
occurring in international contracts in the field -of
industrial development.4 The Commission, at its
thirteenth session, agreed to accord priority to work
related to these contracts and requested the Secretary
General to undertake a study concerning contracts on
the supply and construction of large industrial works. 5

3. The study6 prepared by the secretariat was examined
by the Working Group at its second and third sessions.7

At its third session, the Working Group requested the

4A/CN.9/176, para. 31.

sSee footnote 3, above.
6A1CN.9/WG.V/WP.4 and Add. 1-8; AlCN.9/WG.V/WP.7 and

Add. 1-6.
7A/CN.9/198, paras. 11-80, and A/CN.91217, paras. 13-129.
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secretariat, pursuant to a decision of the Commission at
its fourteenth session,8 to commence the drafting of a
legal guide on contractual provisions relating to contracts
for the supply and construction oflarge industrial works.9

The Legal Guide is to identify the legal issues involved in
such contracts and to suggest possible solutions to assist
parties, in particular from developing countries, in their
negotiations. 10

4. At its fourth session the Working Group examined a
draft outline of the structure of the Legal Guide and some
sample draft chapters prepared by the secretariat!! and
requested the secretariat to proceed expeditiously with
the preparation of the Legal Guide. 12 At its fifth session,13

the Working Group discussed some additional draft
chapters and a note on the format of the Legal Guide. 14 At
its sixth session,15 the Working Group discussed further
draft chapters. 16

5. The Working Group held its seventh session in New
York from 8 to 19 April 1985. All members of the
Working Group were represented, with the exception of
Algeria, the Central African Republic, Nigeria, Sierra
Leone, Singapore, Trinidad and Tobago, Uganda and the
United Republic of Tanzania.

6. The session was attended by observers from the
following States: Argentina, Bulgaria, Canada, Chile,
Democratic People's Republic of Korea, Dominican
Republic, Ecuador, Finland, Gabon, Greece, Holy See,
Honduras, Indonesia, Iran (Islamic Republic 00,
Mozambique, Netherlands, Oman, Poland, Qatar,
Republic of Korea, Switzerland, Thailand and Turkey.

7. The session was also attended by observers from
the following international organizations:

(a) United Nations organs

United Nations Industrial Development Organi
zation

United Nations Institute for Training and
Research

(b) Specialized agencies

World Bank

(c) Intergovernmental organizations

Asian-African Legal Consultative Committee
European Economic Community
Inter-American Development Bank

8Report of the United Nations Commission on International Trade
Law on the work of its fourteenth session, Official Records of the
General Assembly, Thirty-sixth Session, Supplement No. 17 (A/36/l7),
para. 84.

9A/CN.91217, para. 130.
IOSee footnote 8, above.
IlA/CN.9/WG.V/WP.9 and Add.1-4.
12A/CN.91234, paras. 51 and 52.
13A1CN.91247.
14A/CN.9/WG.V/WP.9/Add.5 and A/CN.9/WG.V/WP.ll and

Add. 1-4 and 6-9.
ISA/CN.91259.

16A1CN.9/WG.V/WP.Il/Add.4 and 5 and A/CN.9/WG.V/WP.13
and Add. 1-6.

(d) International non-governmental organizations

International Bar Association
International Chamber of Commerce
International Federation ofConsulting Engineers

8. The Working Group elected the following officers:

Chairman: Leif SEVON (Finland)*

Rapporteur: Jelena VILUS (Yugoslavia)

9. The Working Group had before it for examination
six draft chapters of the Legal Guide on drawing up
international contracts for construction of industrial
works: "Price" (A/CN.9/WG.V/WP. 15/Add. 1), "Con
sultingengineer" (A/CN.9/WG.VlWP.15/Add.2), "Trans
fer of technology" (A/CN.9/WG.V/WP.15/Add.3),
"Transfer of ownership of property" (A/CN.9/WG.V/
WP.15/Add.4), "Applicable law" (A/CN.9/WG.V/
WP.15/Add.5), "Construction on site" (A/CN.9/WG.V/
WP.15/Add.6), a revised draft outline of the structure of
the Legal Guide (A/CN.9/WG.V/WP.15/Add.7), the
revised draft chapters "Choice of contracting approach"
(A/CN.9/WG.V/WP.15/Add.8), "Completion, take
over and acceptance" (A/CN.9/WG.V/WP.15/Add.9),
and "Procedure for concluding contract" (A/CN.9/
WG.V/WP.15/Add.1O).

10. The Working Group adopted the following agenda:

1. Election of officers.

2. Adoption of the agenda.

3. Consideration of draft chapters of the Legal Guide
on drawing up international contracts for con
struction of industrial works.

4. Other business.

5. Adoption of the report.

11. The Working Group proceeded to discuss the
documents before it in the order presented below.

Consulting engineer!7

12. It was generally agreed that the Guide should stress
the importance of consistency between the provisions of
the works contract dealing with the consulting engineer
and the contract between the purchaser and the
consulting engineer. It was suggested, however, that the
Guide should specify that the works contract could not
deal with the relationship between the purchaser and the
consulting engineer. A suggestion was made that the
Guide should point out that some international lending
institutions and the rules of some legal systems might
prohibit the professional who performed the feasibility
study from serving as the consulting engineer under a
works contract, since his conclusions with respect to the
feasibility of the project could be influenced by the
prospect of his providing services in connection with the
construction of the works.

"The Chairman was elected in his personal capacity.
17AlCN.9/WG.V/WP.15/Add.2.
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13. With respect to the functions to be performed by the
consulting engineer, a suggestion was made that the
"General remarks" section should indicate that such
functions would vary depending on the nature of the
works contract. It was further suggested that paragraph I
should avoid an implication that a consulting engineer
might engage in contract management.

14. Various views were expressed with respect to the
exercise of independent functions by the consulting
engineer. According to one view, it was not realistic to
expect that a contractor would agree to the exercise of
certain independent functions (e.g. dispute settlement, or
determination of the existence of hardship or of rights to
suspend or terminate the contract) by a consulting
engineer who had been selected by the purchaser and was
providing services to or acting on behalfof the purchaser.
A suggestion was made that a consulting engineer should
be given the authority to exercise independent functions
only in exceptional cases. Another suggestion was that the
nature of independent functions to be exercised by the
consulting engineer should be limited, e.g. to functions of
a technical nature.

15. A view was expressed that the discussion of the
exercise of independent functions by the consulting
engineer should be retained, as the authority to exercise
such functions was sometimes, in practice, given to
consulting engineers. It was suggested that the parties
might in some cases consider it desirable to authorize
the consulting engineer to exercise such functions since
he would be knowledgeable about the construction and
would be available to deal expeditiously with questions,
problems or disputes concerning the construction. The
view was expressed, however, that the giving of such
authority to the consulting engineer should be presented
only as an option which the parties might wish to
consider in drafting a works contract, and not as a
recommendation for inclusion in the contract.

16. In connection with the question of authorizing the
consulting engineer to exercise independent functions, a
view was expressed that a distinction should be made
between the case where the consulting engineer was
selected by the purchaser alone, and the case where the
consulting engineer was selected by both parties. Where
the consulting engineer was selected by the purchaser
alone, views were expressed that the consulting engineer
should not be authorized to exercise any independent
functions, and that if he were authorized to do so, such
functions should be limited. Another view was expressed
that a consulting engineer who was selected by the
purchaser alone should not have the authority to take
decisions which were binding on the contractor.
According to an additional view, however, there was no
reason why the consulting engineer should not be able
to take binding decisions if the parties had confidence
in the consulting engineer and agreed to his taking such
decisions even if the consulting engineer was engaged
by the purchaser. Where the consulting engineer was
selected by both parties, he might be authorized to
exercise broader independent functions, including taking
decisions binding on the parties. Suggestions were made
that the consulting engineer should not be able to

exercise independent functions concerning matters in
respect of which he had provided services or acted on
behalf of the purchaser, and that in exercising inde
pendent functions the consulting engineer should be
obligated to act impartially with respect to the pur
chaser and the contractor.

17. A suggestion was made that each party should
appoint a consulting engineer at the time of entering
into the contract, and that these consulting engineers
should have authority to take decisions binding on the
parties concerning matters of a technical nature.
Another suggestion was that there might be one
consulting engineer to render advice and technical
expertise to the purchaser and to act on behalf of the
purchaser, and another consulting engineer to exercise
independent functions. A view was expressed, however,
that it was unwise for more than one consulting
engineer to be serving at the same time.

18. A further suggestion was made that the consulting
engineer might be authorized to take decisions binding
on the parties where the value involved in such
decisions was less than a certain stipulated amount, and
that decisions involving a value over that amount
should be referred to mediation before an independent
mediator, named in the contract, who was readily
available to take such decisions. If mediation was
unsuccessful, the matter would be referred to arbitra
tion or judicial settlement. A suggestion was also made
that a consulting engineer who was authorized to
perform an act or take a decision independently should
be obligated to perform such act or take such decision
within a specified period of time.

19. With respect to the functions listed in paragraph 8,
it was generally agreed that the secretariat should
reconsider which functions were independent functions
and which were performed on behalf of the purchaser.
In addition, it was suggested that the secretariat should
consider which of those functions should be transferred
to the discussion in the chapter "Settlement of dis
putes". It was generally agreed that the consulting
engineer should not be authorized to adapt the contract
in a hardship situation if the parties were unable to
agree on an adaptation.

20. With respect to the selection of the consulting
engineer, it was noted by the secretariat that in many
cases the identity of the consulting engineer designated
by the purchaser would have been communicated to the
contractor prior to the conclusion of the contract, and
that the consulting engineer would be named in the
contract; in such cases, the consulting engineer might be
viewed as having been selected by both parties.

21. With respect to the replacement of the consulting
engineer, it was generally agreed that the purchaser
should be able to select the replacement without the
participation of the contractor when the consulting
engineer only rendered services to or acted on behalf of
the purchaser. In respect of the case where the
consulting engineer was to exercise independent func
tions, the view was expressed that if the purchaser
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selected the original consulting engineer without the
participation of the contractor, he should also be able
to select the replacement consulting engineer without
the participation of the contractor. In such a case,
however, the purchaser should be obligated to notify
the contractor of the replacement selected by the
purchaser. On the other hand, if the original consulting
engineer was selected by both the purchaser and the
contractor, the replacement consulting engineer should
be selected in a similar manner. A suggestion was made
that, if the purchaser were permitted to select a
replacement consulting engineer without the participa
tion of the contractor, he should not be permitted to
select a consulting engineer who was on his own staff. It
was noted that international lending institutions might
object to the participation of the contractor in the
selection of a replacement consulting engineer when the
replacement only provided services to or acted on
behalf of the purchaser, but not when he exercised
independent functions.

22. A view was expressed that if the contractor were
permitted to object on "reasonable grounds" to a
replacement consulting engineer proposed by the pur
chaser, the contractor's lack of knowledge of the
proposed replacement consulting engineer should be
regarded as reasonable grounds. A suggestion was
made that the contract should provide that if the parties
could not agree on a replacement consulting engineer,
they might agree on a third party who would make the
selection. It was generally agreed that the Guide should
advise the parties to deal with the question of the extent
to which a replacement consulting engineer should be
bound by acts and decisions taken by the original
consulting engineer.

23. With respect to the delegation of authority by the
consulting engineer, a suggestion was made that the
reference in paragraph 17 of the draft chapter to the
ability of the consulting engineer to delegate his
authority among his employees should be deleted. It
was also suggested that the chapter should indicate that
the delegation of authority by a consulting engineer was
regulated by the rules of some national legal systems,

24. With respect to the information and access to be
provided to the consulting engineer, it was generally
agreed that the consulting engineer should have no
greater rights than did the purchaser. A view was
expressed that the works contract should give to the
consulting engineer, in his own right, the authority to
require a construction schedule from the contractor and
to require the contractor to vary the schedule, to co
ordinate the work of all contractors involved in the
construction, to inspect the plant during construction
and, in a cost-reimbursable contract, to inspect the
contractor's accounts, A further view was expressed
that the consulting engineer should have such authority
only in respect of his independent functions. The
prevailing view, however, was that any such authority
of the consulting engineer should be derived from
authority possessed by the purchaser himself and
should not be accorded to the consulting engineer in his
own right, It was suggested that the role of the

consulting engineer with respect to the scheduling of
construction work should be referred to in the section
"Rendering advice and technical expertise to the pur
chaser" .

Transfer of ownership of propertylS

25. The view was expressed that the distinction
between the terms "plant" and "works" might not be
clear and should be clarified. The question was raised
whether the guide should deal with transfer of owner
ship of tools and construction machinery to be used for
effecting construction. There was wide support for the
view that th,is issue should not be dealt with in this
chapter, but rather in another chapter, e.g. the chapter
on security for performance, with appropriate cross
references.

26, It was suggested that the section "General remarks"
might need some clarification. A view was expressed
that the relationship between the transfer of ownership
and the passing of risk might require some additional
explanation, since under some legal systems the time of
the transfer of ownership might be relevant for the
passing of the risk of loss or damage if the parties did
not agree upon a different approach in the contract.

27. It was agreed to amalgamate paragraphs 4 and 5
and to deal with the time of the transfer of ownership
of equipment and materials in general terms without
reference to the examples indicated in the present text.
However, the need to avoid multiple transfers and re
transfers of property should be stressed. The heading of
section C should be adapted to conform to the
terminology to be used in the final version of the
Guide,

Applicable lawl9

28. It was noted that the chapter assumed that the
parties would choose the rules of a legal system of a
single State to govern their contract. Other approaches,
however, were possible, e.g. the contract could be
governed by legal principles common to the legal
systems of the two countries to which the parties
belonged, or by general principles of law commonly
accepted in international trade. The parties could also
provide that different contractual obligations were to be
governed by different legal systems. It was observed
that, in presenting the latter approaches, the chapter
should also indicate possible difficulties inherent in
these approaches. For instance, it might be difficult to
identify the legal principles referred to. In addition,
certain legal systems might not recognize the validity of
such a choice, and consequently courts would determine
the law governing the contract on the basis of the rules of
private international law. There was a proposal to change
the title of the chapter to "Choice of law". There was also
a proposal that the French title be changed to "Loi
applicable" .

18A1CN,9/WG,V/WP, 15/AddA,
19A1CN,9/WG,V/WP,15/Add,S,
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29. There was wide agreement that most legal systems
did not specifically deal with works contracts of a
complex character. The parties should therefore be
advised to deal with problems which might arise under
works contracts, to the extent possible, by including
appropriate terms in their contract.

30. The view was expressed that the Guide should bring
to the attention of the parties the question of the time
factor in relation to the choice of the applicable law, i.e.
whether the applicable law was the law as it prevailed at
the time of the conclusion of the contract, excluding
subsequent modifications to this law, or was the law
which prevailed at the time of the conclusion of the
contract subject to future modifications. The Guide
might also bring to the attention of the parties the
possibility of making rules of law applicable by
incorporating them in the contract in the form ofcontract
terms. In addition, the parties might be advised that
making the same law applicable to the works contract as
well as to contracts between the contractor and sub
contractors might facilitate the co-ordination of such
contracts.

31. It was observed that the description in the chapter of
mandatory laws which might limit the autonomy of the
parties in choosing the applicable law was not sufficiently
comprehensive. For example, mandatory laws regulating
unfair contract conditions might limit party autonomy.
Moreover, parties could not derogate from certain rules
of private international law determining which law was
applicable to resolve certain issues relating to immovable
property. It was also noted that a court might derogate
from the application ofsome provisions of the law chosen
by the parties by applying legal rules having the character
of ordre public.

32. Differing views were expressed on the suggestion
contained in the chapter that, in making a choice of law,
the parties should specifically refer to the "substantive"
rules of a legal system. It was noted that the term
"substantive" was capable ofdifferent meanings: it could
be used to emphasize a contrast with rules of private
international law rules, or to emphasize a contrast with
procedural rules. Under one view, the use of this term
when making a choice of law was unnecessary, as it was
self-evident that the choice of a legal system did not
include a choice of rules of private international law or
procedural rules. Under another view, the use of this term
was desirable to indicate that the parties at least excluded
the application of rules ofprivate international law. It was
noted in this connection that, while the choice of a
procedural law to govern the procedure for the settlement
of disputes would be ineffective when the disputes were
adjudicated in a court (since a court would always apply
its own procedural law), such a choice may be effective
when disputes were settled by arbitration.

33. The Working Group considered the reference in
the chapter to the possible application to works
contracts of the United Nations Convention on
Contracts for the International Sale of Goods (Vienna,
1980). It was observed that the provisions of the
Convention defining when the Convention was appli-

cable to contracts for the supply of goods to be
manufactured or produced should be described in
greater detail. Under one view, these provisions had the
result that the Convention applied very infrequently to
works contracts. Under another view, however, certain
legal systems classified works contracts as sales con
tracts. Accordingly, a choice by the parties of such a
legal system to govern a works contract might have the
result that the Convention became applicable. It was
also noted that parties might sometimes wish expressly
to choose the Convention to regulate their contract.
There was support for the view that any discussion of
the possible application of the Convention to works
contracts should be in the body of the chapter, and not
in a footnote.

34. The view was expressed that, instead of making a
direct choice of the law which was to govern the
contract, the parties might choose the court which was
to adjudicate on disputes arising out of the contract, or
choose an arbitral institution according to the arbitra
tion rules of which such disputes were to be arbitrated.
The applicable law could then be chosen by such court,
or by the arbitrators. A further suggestion was that
issues directly relating to the choice of jurisdiction, e.g.
when such a choice might be invalid, would appro
priately be discussed in the chapter on the settlement of
disputes, and not in this chapter.

35. The Working Group discussed the manner in
which a choice-of-law clause might be formulated.
There was considerable support for the view that it was
necessary for a choice-of-Iaw clause only to identify the
legal system which was to govern the contract. There
was some support for the view that, in addition to such
an identification, the choice-of-Iaw clause should indi
cate that the chosen law was to govern formation and
validity of the contract and possibly also the conse
quences of invalidity. In opposition to this view, it was
observed that it was logically impossible to choose a
law to govern the issues of formation and validity, since
the choice would only be effective if the contract had
been formed and was valid. There was less support for
the view that the choice-of-law clause should enumerate
in detail the issues to be regulated by the chosen law. It
was agreed that the illustrative choice-of-law provision
in the chapter should have three variants illustrating
these different approaches. It was also agreed that the
phrase "mandatory legal rules of a public nature"
needed clarificatiori.

36. The Working Group considered the discussion in
the draft chapter relating to the party who was to bear
the risk of a change in the mandatory rules concerning
technical aspects of the works or its construction, or of
the creation of new rules, after the conclusion of the
contract (paragraph 17). It was observed that the
significance of this discussion would be more apparent
if the recommendation which immediately preceded this
discussion regarding the obligation to be imposed on
the contractor (i.e. the obligation to construct the
works in accordance with applicable technical legal
rules: paragraph 16) was modified. The Guide should
recommend that the contractor be obligated to construct
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the works in accordance with applicable technical legal
rules prevailing at the time of the conclusion of the
contract.

37. It was suggested that the discussion as to which
party should be obligated to obtain approvals, authori
zations or licences necessary for the performance of the
contract should be placed in a different chapter where
such discussion would be more appropriate. It was
further suggested that the section entitled "General
remarks" needed clarification. This section should
elucidate more clearly the problems which were ad
dressed in the succeeding sections of the chapter. The
view was also expressed that the chapter should include
more illustrative provisions. Several suggestions were
made for improving the drafting of the chapter.

Price20

38. It was suggested that the title of the chapter
should also refer to "payment conditions". It was
suggested to change the title of the chapter to "Costs"
instead of "Price". This proposal was, however, not
adopted. The view was expressed that the section
"General remarks" should indicate that international
lending institutions might require that the issues dis
cussed in this chapter be settled in particular ways. A
suggestion was made that the issue of adjustment of the
price should be discussed in the substantive chapters
devoted to the various circumstances which might give
rise to such adjustment, e.g. in the chapters "Variation
clauses" and "Hardship clauses". The secretariat was
asked to consider whether additional illustrative pro
visions might be included in this chapter.

39. A view was expressed that the Guide should not
refer to the case where no pricing method was provided
in the contract, as this case did not occur in practice. It
was stressed that the unit-price method was not
interchangeable with the other two pricing methods
mentioned in paragraph 2. It was suggested that
paragraph 5 should be redrafted so as to make it clear
what consequences would arise from a violation of the
legal rules mentioned in this paragraph.

40. Different views were expressed regarding the
terminology to be used in the section on adjustment
and revision of the price. There was general agreement
that the distinction between adjustment and revision
should be made clearer. A view was expressed that a
lump-sum price should be subject to revision only in
accordance with the applicable law or a revision clause
included in the contract. It was suggested that the
Guide should indicate that some legal systems provided
for an adjustment of the price even if there was no
contractual provision on this issue. According to an
additional view, the price should be stable and adjust
ment or revision of the price should be exceptional. In
this connection it was suggested that the phrase
"subject to a price adjustment or price revision clause
included in the contract" should be deleted from the
second sentence of paragraph 8.

2°A/CN.9/WG.V/WP.15/Add.1.

41. It was suggested that the influence of the method
of pricing on the need for adjustment and revision of
price should be stressed. It was noted that where the
cost-reimbursable method of pricing was used, the
ceiling or target costs specified in the contract might
need to be adjusted or revised in certain circumstances
(e.g. if the scope of construction was varied). A view
was expressed that some of the situations discussed in
the section on adjustment of price were not questions of
adjustment of price, but rather of the liability of a
party. With respect to changes in local regulations, a
suggestion was made that the Guide should only
describe the problems involved, and should leave the
choice of a settlement of the problems to the parties.

42. It was suggested that it should be mentioned in
paragraph 9 that the contractor might protect himself
against the risk mentioned in that paragraph by
including an adjustment or revision clause in the
contract. The view was expressed that paragraph 9
should be redrafted so as simply to refer to the risks
associated with various pricing methods. A suggestion
was made that the word "quality" might be deleted
from the last sentence of this paragraph. It was
observed that it might be useful to clarify the distinc
tion between a lump-sum price, which might be subject
to a revision in certain situations, and a fixed price. It
\/as observed that in some cases the cost-reimbursable
method of pricing was used even in turnkey contracts,
and it was suggested that the first sentence of para
graph 15 should be redrafted accordingly.

43. With respect to the cost-reimbursable method of
pricing, it was suggested that the distinction between
reimbursable costs and the fee should be clarified, and
that the guide should indicate which costs incurred by
the contractor might be covered by the fee and
therefore should not be considered to be reimbursable
costs. An observation was made that even in cases
where a fixed fee was agreed, the contractor usually had
an interest to complete the construction as soon as
possible.

44. It was suggested that the Guide should describe
the various types of cost-reimbursable contracts used in
practice (e.g. cost-plus-percentage and cost-plus-fixed
fee). The view was expressed that the Guide should not
imply that the pricing method was the only factor
relevant to the incentive of the contractor to complete
the construction in time. It was suggested that the
Guide should recommend that the cost-reimbursable
method of pricing should not be used if the estimated
costs of construction were not known to the purchaser
at the time of the conclusion of the contract; however,
it was noted that such estimates would usually be
known to the purchaser. It was pointed out that the
purchaser's participation in the selection of sub
contractors of the contractor was relevant as a method
of controlling reimbursable costs (Le. the costs of the
sub-contractor's services) only in the case of sub
contractors who were not specified in the contract.

45. It was observed that international lending institu
tions did not in all cases oppose the cost-reimbursable
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method of pricing. A suggestion was made to delete
paragraph 13. There was considerable support for the
view that, when the cost-reimbursable method was
used, the purchaser should have a right to audit the
contractor's records in order to verify the costs incurred
by the contractor. A view was expressed that termina
tion of the contract in cases when actual costs exceeded
the target cost was not desirable, and that the reference
to that possibility should either be deleted or should be
limited to cases where an agreed ceiling was exceeded.
A suggestion was made that this issue should be dealt
with in the chapter "Termination".

46. It was suggested that the Guide should contain
more typical examples of unit pricing. A view was
expressed that the Guide should refer to the possibility
of adjusting the pr~ce for a construction unit when the
quantity of units actually used in the construction
varied by more than a specified percentage from the
quantity estimated at the time of the conclusion of the
contract.

47. A view was expressed that a bonus payment for
early completion of construction should not be used in
connection with the cost-reimbursable method ofpricing,
since this might induce the contractor to incur higher
costs (e.g. by hiring additional labour) in order to
obtain the bonus. It was suggested that the last sentence
in paragraph 29 should be deleted. According to an
additional view, a bonus payment should not depend
upon the continuous operation of the works; rather,
payment of a bonus should depend upon whether the
purchaser received an anticipated profit from an earlier
operation of the works. One view suggested that
continuous operation of the works should not be
required, and that the bonus might be payable upon the
commencement of the operation of the the works.
Another view was expressed that a bonus payment
should not be provided for in the contract, but should
be agreed upon only after conclusion of the contract if
the earlier completion of construction was of benefit to
the purchaser.

48. It was suggested that the section on the currency
of the price should stress the distinction between the
currency in which the price was determined (currency of
account) and the currency in which the price was to be
paid. A further suggestion was made that the section
should refer to problems associated with fluctuations in
the purchasing power of the price currency, in addition
to fluctuations in exchange rates.

49. A suggestion was made that paragraph 31 should
specifically refer to foreign exchange regulations in
force in the countries of both parties. A view was
expressed that the currency of the purchaser's country
should be used in the contract in most cases, and that if
another currency were used a relevant foreign exchange
rate should be included in the contract. It was suggested
that paragraph 33 should clarify the advantages and
disadvantages for the purchaser of the approaches
mentioned therein with respect to the currency in which
costs should be reimbursed. It was pointed out that
paragraphs 32 and 36 might need to be harmonized.

50. It was suggested that the Guide should refer to the
need to change an index clause in the event of
substantial variations in the scope of construction or of
a substantial change in economic factors relevant to the
contract. The desirability of simplicity of the index
clause was stressed. A view was expressed that para
graph 50 should be deleted or that it should only
indicate that the index clause normally applied to each
payment when it was made. It was noted that under the
laws of some countries the use of index clauses was
restricted or was not allowed at all.

51. It was suggested that the approach described in
the last sentence of paragraph 53 should be limited to
cases where the contractor was responsible for the
delay. Another view was that this sentence should be
deleted. It was suggested that the index clause should
apply only in cases where its application would result in
change exceeding a certain percentage of the price.

52. With respect to footnote 1, a view was expressed
that it might be advisable to draw the attention of the
parties to limitations which might exist in national law
concerning the power of a court to adjust the weightings
used in an index clause. It was suggested that it would
be helpful to add some explanatory notes to the index
clause formula contained in the appendix.

53. A view was expressed that in the case of a delay by
the purchaser in making a payment to the contractor, a
currency clause might give the contractor a choice
between the exchange rate prevailing at the time of
maturity of the obligation to payor that prevailing at
the time of actual payment. It was suggested that the
section dealing with the unit of account clause should
also refer to the European Currency Unit (ECU) as a
unit of account.

54. A suggestion was made to delete the percentages
in paragraph 63, as well as the part of the last sentence
of that paragraph dealing with applicable foreign
exchange restrictions. Views were expressed that the
first sentence of paragraph 63 might be superfluous,
and that the second sentence of paragraph 64 should be
deleted.

55. It was suggested that the section dealing with
payment during construction should mention payment
conditions which might be used in connection with the
cost-reimbursable method of pricing, since these might
differ from those used in connection with the lump-sum
pricing method. With respect to payment by the
purchaser for equipment or materials supplied by the
contractor, it was suggested that payment might fall
due prior to delivery of such items to the purchaser
upon presentation by the contractor of documents
proving that insurance of the equipment or materials
had been taken out, in addition to the presentation of
other documents, such as documents proving that the
equipment or materials had been handed over to the
first carrier for delivery to the purchaser.

56. With respect to credit granted by the contractor,
one view was that such credits are used in practice only
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exceptionally. According to another view, however, it
was not uncommon for the government of the contrac
tor's country to guarantee or otherwise back credit
granted by the contractor to the purchaser. Various
suggestions were made for improving the drafting of the
chapter.

Transfer of technology21

57. There was general agreement that the issues dealt
with in this chapter were of great importance to the
purchaser. It was also agreed that the chapter dealt with
these issues in a balanced manner. It was noted that
some of the terms used in the chapter might need
further explanation. Thus the term "mandatory", often
used to qualify the term "legislation regulating tech
nology transfer", might need clarificatio.n, a~ such
mandatory regulation might take place III dlffe~ent

ways. It should also be clarified that know-how might
be confidential and known only to the contractor, or
might not be confidential and known to others as well.
Moreover in some countries the term "licensing" was
used not ~nly in relation to patents, but also to describe
the communication of know-how.

58. The view was expressed that a more detailed
account might be given of national legislation which
regulated technology transfer. The terms of the contract
might be effected by such legislation ~revailing not o?ly
in the country of each party, but also III other co~ntr~es.

In this connection, it was observed that some leglslatl~n

provided for compulsory licensing of .technol.ogy. III

certain circumstances. In some countnes, legislatIOn
restricted the rights of contractors who were parties to
transfer of technology contracts.

59. It was suggested that the different kinds of
technology, and the ways in which such technol.ogy
might be transferred either individually or in combma
tion, might be described at the commencement of the
chapter. It was suggested that in this chapter reference
should be made to follow-up improvements to the
transferred technology. Furthermore, the possible
reasons (e.g. cost considerations) for choosing different
contractual arrangements for the transfer of technology
might be indicated. It was noted that the acquisition of
a knowledge of the functioning of the works was not
the most significant way in which technology was
transferred. There was support for the view that the
description of industrial property, and in particular the
system of patents, needed further explanation. Reference
should be made to the international conventions which
regulated industrial property. It should also be indicated
that patents had legal effect within defined territories.

60. With regard to the description of the technology,
it was observed that under certain contracting approaches
no separate description of the technology to be utilized
would be needed, as the description of the scope and
quality of the works would include a description ~~ the
technology to be utilized. With regard to conditions
which might be inserted in the contract restricting the

21 AlCN.9/WG.V/WP.15/Add.3.

purchaser in the use of the technology transferred, it
was suggested that the reference to the ongoing
discussion of such conditions at sessions of the United
Nations Conference on an International Code of
Conduct on the Transfer of Technology should be
referred to in the section entitled"General remarks". It
was observed that it was difficult to predict the impact
of a possible Code of Conduct on the drafting of works
contracts, since the extent to which the Code would
bind parties, and the formulation of the Code pro
visions dealing with the restrictions in question, had not
been finally settled. The view was expressed that the
Guide should not incorporate the provisions of the
Code of Conduct, although reference to the Code might
be made. The Working Group decided to defer its
decision on the reference to the Code of Conduct to a
later date. It was agreed that the drafting of provisions
illustrating such restrictive provisions should not be
undertaken. However, the restrictive provisions which
were relevant to, and might be inserted in, works
contracts might be briefly identified and discussed. It
was noted that it was inappropriate for a guide to seek
to lay down normative standards for such restrictive
provisions, and that in any event party autonomy in
inserting such restrictive provisions was often limited by
national legislation.

61. It was noted that the appropriate form of a
guarantee in regard to technology would depend on the
contracting approach adopted. If, for example, the
turnkey approach was adopted, no separate guarantee
concerning the technology would be necessary, as the
general guarantee concerning the quality and per
formance of the works would also cover the technology.

62. It was observed that the Guide should suggest that
the contractor be required to guarantee that he was the
owner of the technology which he was transferring, or
that he be required to undertake that he would obtain
the right to transfer the technology. There was support
for the view that the last sentence of paragraph 12
should be deleted, or at least considerably modified,
both because its contents did not assist the parties in
drafting their contract, and because the rule stated
therein that the contractor be permitted to avoid
liability was debatable. The view was expressed that the
situation dealt with in the penultimate sentence of
paragraph 19 (i.e. where the purchaser terminated the
contract because of a failure of performance by the
contractor) should also be examined from the stand
point of its impact on guarantees given by the con
tractor. It was suggested that, even when in such
situations the contract was completed by another
contractor, the originalcontractor should remain bound
by the guarantees given by him in regard to the
technology supplied by him. It was also observed that
the Guide should indicate that guarantees given by the
contractor would be ineffective if the works were
operated by the purchaser's personnel in an improper
manner.

63. In regard to price, it was suggested that the
description of the various methods of pricing te~h

nology might be further elaborated. In this connectIOn
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it was noted that mention might be made of the method
whereby the price was paid in the form of the delivery
of the products of the works. Under another view,
however, such payment methods properly belonged to
the domain of countertrade, and did not need special
mention in the present context; such methods might
perhaps be mentioned in the chapter "Price".

64. The view was also expressed that the appropriate
payment methods to be adopted might depend on the
length of the period of time for which the payments
were to be made (e.g. if royalties were to be paid over a
long period, the amount of each instalment might be
less than if royalties were to be paid over a short
period). It was also observed that the transfer of
confidential know-how was usually paid for by a down
payment. There was wide support for the view that the
pricing of technology should be dealt with in the
chapter "Price". It was agreed that the discussion of the
price payable for training might be retained in this
chapter, but that a cross-reference should be made in
the chapter "Price" to the discussion in this chapter.

65. With regard to the infringement of the rights of a
third party through the use of the technology trans
ferred, it was noted that in practice transferors of
technology only undertook that the use of the tech
nology would not infringe the rights of third parties in
specified territories. Transferors would usually state
that they were unaware if the rights of third parties
would be infringed in other territories. It was also
observed that the Guide should refer to the possibility
that the rights of third parties might be infringed, not
merely through the use of the industrial processes
transferred, but through the distribution of the products
produced in the completed works.

66. It was noted that no extensive discussion of the
remedies for the infringement of the rights of a third
party was necessary, as such remedies were laid down
by the applicable law, and might vary among different
legal systems. The chapter might usefully deal with the
allocation of the rights which parties might have in the
event of infringement. In this connection it was noted
that, under many legal systems, guarantees against such
infringement were implied by the law and need not be
regulated by contract provisions.

67. The question was considered whether all the cases
where the rights of a third party might be infringed in
the course of the implementation of a works contract
should be discussed in the Guide at a single location. It
was observed that such a treatment would be logical
and could be comprehensive. The view was expressed,
however, that a treatment of the issue in the various
sections of the Guide where the factual situations giving
rise to particular infringements were described might be
of greater assistance to the reader of the Guide.

68. The suggestion in the Guide that when legal
proceedings were brought against a party for infringe
ment, the other party should be obligated to assist the
former party in defending these proceedings, was
discussed. It was observed that the nature of the

obligation to assist needed further clarification, e.g. the
extent of the assistance to be given should be specified.
It was also noted that under certain legal systems
procedures existed under which the party sued could
compel the other party to participate in the suit.

69. With regard to confidentiality, there was agree
ment with the view expressed in the chapter (paragraph
18) that the contractor might wish to obligate the
purchaser to maintain confidentiality as to know-how
disclosed by the contractor at two stages: at the stage of
negotiations and, if the negotiations led to the con
clusion of a works contract, at the stage when a works
contract was concluded. It was noted that under some
legal systems this might require the conclusion of an
independent contract as to confidentiality before nego
tiations commenced, and subsequently the inclusion in
the works contract of terms requiring confidentiality.
Under other legal systems, however, no contract might
be required prior to negotiations, as concepts such as
good faith contained in such legal systems imposed a
duty of confidentiality. It was also observed that, where
a contract as to confidentiality was concluded prior to
negotiations, such a contract should provide that the
obligations as to confidentiality were to continue after
the conclusion of the negotiations even if no works
contract was later concluded as a result of the negotia
tions.

70. There was support for the view that a contract
which contained obligations of confidentiality as to
know-how might also provide that such obligations
should cease, and that royalties for the know-how
might cease to be payable, if the know-how reached the
public domain. The Working Group considered the
case where a contract was terminated by the purchaser
because of a failure of performance by the contractor,
and the purchaser then found it necessary to disclose to
another contractor such of the know-how as was
necessary for completion of construction by the other
contractor. It was observed that the works contract
should in such cases obligate the purchaser to require
from the other contractor an undertaking that the latter
would not disclose the know-how he acquires to others.
It was also suggested that such disclosure by the
purchaser (both in the circumstances discussed, and
when the contrador was prevented by an exempting
impediment from completing the construction) should
only be permitted in so far as the contractor was in a
position to give the purchaser permission to disclose the
know-how to the other contractor.

71. With regard to the supply of documentation, it
was noted that the list of the types of documents which
might be supplied could be amplified (e.g. to include
operating personnel and desirable spare parts). It was
also noted that it was not always necessary for the
supply of all documentation to be completed by the
time fixed in the contract for the completion of
construction. For example, under a produit en main
contract, the documentation might be provided after
completion.

72. With regard to the training of personnel, it was
observed that the contractor might not have the
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capability to effect the training. It might be preferable
for such training to be arranged by the consulting
engineer, or to be effected by an institution specialized
in training. It was also observed that domestic legisla
tion which often existed regulating working conditions
might also relate to the training of personnel and that
account should be taken of that legislation. Such
legislation was often designed to protect the rights of
workers, and might restrict the rights of employers to
determine the conditions of training.

73. It was observed that where the feasibility of
training a particular trainee was in doubt, the contrac
tor or other trainer should be entitled to req!lire the
purchaser to provide a replacement trainee. Id such
cases, the contractor or other trainer should be obli
gated to inform the purchaser of the need for a
replacement as soon as he became aware of such a
need. It was noted, however, that the legislation
referred to in the preceding paragraph might restrict the
freedom of the contractor and purchaser with regard to
the replacement of a trainee.

74. It was noted that the chapter did not address the
question of possible damages which might be caused by
trainees to the works at which they were being trained.
It was suggested that the Guide should advise the
parties to settle in the contract the question as to which
party was to bear the loss resulting from such damage.
The view was also expressed that the contract should
also settle the question as to which party was to bear
the responsibility if harm was suffered by trainees in the
course of the training.

75. The view was expressed that, where the purchaser
required training of his personnel, the contractor would
always require to be remunerated for the cost of such
training. Such cost might be included in the overall
price charged for the construction, or might be specified
separately.

76. It was noted that the subject of training embraced
certain practical matters which the purchaser would
have to address. Thus it was possible that personnel
after receiving their training might leave the service of
the purchaser. The purchaser might also find it ad
visable to make an independent assessment of his
personnel requirements, rather than to rely exclusively
on the contractor's judgement, since the purchaser was
better acquainted with the capabilities of local personnel.
Furthermore, the purchaser would need to obtain visas
or travel authorizations for trainees who were to be sent
abroad for training, and accordingly the contract might
obligate the contractor to assist the purchaser in
obtaining such visas or travel authorizations. The view
was also expressed that, due to various reasons, the
construction might sometimes be interrupted or delayed.
It was noted that the contract should provide for the
training programme to be adapted if interruptions or
delay occurred.

77. There was wide agreement that the Guide should
seek to avoid formulating recommendations in manda
tory terms, but rather should present recommendations

in the form of options which the parties might consider
in drafting their contract. Several suggestions were
made for improving the drafting of the chapter.

Construction on site22

78. It was generally agreed that the secretariat should
reconsider the use of the terms "construction" and
"erection", and should ensure that these terms were
used consistently throughout the chapter. It was also
generally agreed that the secretariat should reconsider
the usage of the word "should", with a view towards
achieving a neutral presentation of the approaches to
the issues discussed in the chapter. A view was
expressed that the issue of timing (e.g. time for
completion, time schedule) should receive greater em
phasis, perhaps by referring to this issue in the title of
the chapter. An additional view was expressed that the
section "General remarks" should be expanded so as to
provide a fuller introduction to the issues dealt with in
the chapter. Reference was made to the possibility that
a contractor might be engaged to erect equipment
supplied by other contractors.

79. Views were expressed that the Guide should
recommend that the parties deal with the question of
which party was to pay the costs of facilities needed for
the purposes of construction by the contractor's per
sonnel, and that the contract stipulate the standard of
the facilities to be provided. A view was expressed that
the Guide should also advise the parties to consider
whether the contractor should be obligated to provide
certain facilities for the purchaser's personnel. With
reference to paragraph 6, a suggestion was made that
the Guide should advise the parties to consider whether
and under what terms the purchaser would have the
right to acquire the workshop after the completion of
construction and that, accordingly, the last sentence of
this paragraph should be deleted. It was noted that
under rules of national law the contractor would
usually be responsible for the working conditions of his
own personnel on site, and it was suggested that the
Guide advise the parties to take such rules into
consideration in dealing with the question of accom
modation, utilities and other facilities on site.

80. A suggestion was made that, in connection with
the discussion of machinery and tools for effecting
construction, reference should also be made to the
possibility of leasing of such machinery and tools. It
was noted that licences and authorizations may be
needed for the import of machinery and tools to the
country of the site, whether or not they were to be re
exported. It was suggested that the types of transport
intended to be covered by paragraph 9 should be
clarified.

81. A view was expressed that the contract should
always set forth a time for completion of construction
and that the second sentence of paragraph 11 should
accordingly be deleted. A suggestion was made that if
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the contract set forth a fixed date for completion, it
should also establish when construction should com
mence.

82. A view was expressed that the list in paragraph 12
of dates to be used for determining the time when
construction was to commence should not be ex
haustive. A suggestion was made to add to this list the
date when the site was handed over to the contractor; it
was noted, however, that this might not be the relevant
date in all cases, as in the case where the contractor was
to commence the manufacture of equipment on his own
premises prior to the handing over of the site. A further
suggestion was made that in addition to the date of
receipt by the contractor of an advance payment,
reference should also be made to the date of delivery by
the purchaser to t1}e contractor of a guarantee that such
an advance payment would be made. A suggestion was
made that item (b) of paragraph 12 should be clarified
so that the last element (Le. "that construction should
begin") would be set forth as an additional date for
commencement and not as an alternative.

83. A suggestion was made that paragraph 14 should
be redrafted so as to reduce the emphasis on the
purchaser's possible interest in early completion of
construction. An additional suggestion was that
references should be made in this section to the
chapters "Failure to perform" and "Liquidated damages
and penalty clauses".

84. With respect to the time schedule for construction,
a view was expressed that the contract should contain a
basic time schedule for the performance of major tasks
and should provide for a detailed time schedule to be
prepared by the contractor after the contract had been
concluded. It was also suggested that the Guide should
refer to the possibility of using computerized time
schedules.

85. A view was expressed that it was not appropriate
in a turnkey contract to provide for sanctions if a
milestone date in the time schedule was not met by the
contractor, since what was important was whether the
entire construction was completed on time. It was
generally agreed, however, that the Guide should
merely state that milestones might be given different
degrees of importance in different types of contracts,
and recommend that the parties should agree upon the
consequences of a failure by the contractor to meet
such milestones. Another view was that the right of the
purchaser to order the contractor to speed up construc
tion, referred to in paragraph 16, was of no value unless
the contract also provided for the consequences of a
failure by the contractor to do so.

86. Different views were expressed concerning the
possibility of the contractor's terminating the contract
if the purchaser did not require the commencement of
construction within a specified period of time. According
to one view, this possibility was too harsh and should
be deleted from paragraph 16. According to another
view, this possibility should be retained, as there had to
be some limit to the period during which the contrac
tor's obligation to begin construction would subsist.

87. It was observed that the section on extension of
time for completion of construction should be redrafted
and compressed. It was generally agreed that the Guide
should recommend that the parties consider whether
the question of extension of time was adequately dealt
with by the applicable law, or whether the contract
should provide for extension in certain circumstances.
It was also generally agreed that the chapter should
merely refer to other chapters dealing in substance with
circumstances which might justify an extension, and
that such circumstances should not be dealt with in this
chapter. It was suggested that the guide should clarify
by whom the duration of an extension would be
determined if the parties could not agree upon a
"reasonable" extension. It was also suggested that the
contractor should not be entitled to stop construction
either during negotiations or during dispute settlement
proceedings concerning such an extension.

88. With respect to construction to be performed
under the contractor's supervision, it was suggested that
a distinction should be made between an obligation of
the contractor to supervise and inspect the construction
and an obligation merely to give advice to the personnel
effecting such construction. It was suggested that the
contractor should be obligated to keep a record of the
performance of his obligations as to inspection. It was
generally agreed that the last portion of paragraph 24
should be redrafted so as to make it clear that the
contractor might not be liable for defects caused by a
failure of persons engaged by the purchaser to follow
the contractor's instructions, but that the contractor
might be obligated to inspect work performed by such
persons and inform the purchaser of any such defects
and might be made liable for a failure to fulfil those
obligations.

89. A view was expressed that the contract should
refer to the risks involved in performing supervisory
functions and that the damages payable by the contrac
tor for a failure to supervise should be limited. A view
was also expressed that the purchaser should be liable
to compensate the contractor for losses arising from a
delay in the completion of construction resulting from a
failure to perform by persons engaged by the purchaser.

90. The view was expressed that the section "Access
to site and plant" should be compressed and should
indicate in general terms that provision should be made
in the contract for access by various persons to the site.

91. It was noted that working conditions were often
governed by rules of law in the country of the site. It
was generally agreed that the Guide should merely
recommend that the contract provide for the allocation
of responsibilities for working conditions and for the
content of such responsibilities, taking into account
relevant rules of national law.

92. It was generally agreed that the opening chapter of
the Guide should stress that the full co-operation of the
parties was essential for the smooth progress and
stlccessful completion of construction and that this co
operation should extend through every phase of the
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contract. It was suggested that the secretariat should
reconsider the appropriate location in the Guide for the
discussion of liaison agents.

93. It was suggested that provision should be made in
the contract for payment by the purchaser for items
procured by the contractor on behalf of the. purchaser
separately from provisions dealing with other elements
of the price to be paid by the purchaser.

94. Suggestions were made that the contractor should
be obligated to leave the site in a clean and workman
like condition and that the words "after completion"
should be deleted from the heading of section J of the
chapter. Various other suggestions were made for
improving the drafting of the chapter.

Revised draft outline of the structure23

95. A view was expressed that definitions of terms
used in the Guide should be set forth in a separate
chapter containing a glossary of terms in accordance
with an earlier decision tentatively adopted by the
Working Group. Under another view, however, such an
approach might not be adequate because of difficulties
inherent in defining various terms in a concise manner,
and it would be preferable that terms be defined or
explained in the chapters in which the terms were used.
It was agreed that the preparation of an analytical
index in alphabetical order would enable the reader to
find without difficulty a definition or explanation of
terms used in the Guide in the context of a particular
inquiry.

96. A view was expressed that the quality guarantee
should not be dealt with in the chapter "Description of
works". This suggestion was not adopted by the Working
Group.

97. It was suggested that the section on the semi
turnkey contract approach in chapter 11, "Choice of
contracting approach", should be deleted. It was
decided that the decision on such deletion should
depend upon the decision of the Working Group
relating to this section during its discussion of chapter 11.

98. It was suggested to change the locations in the
structure of the chapter "Consulting Engineer" and the
chapter "Sub-contracting"; however, this suggestion
was not adopted by the Working Group. It was agreed
to place the chapter "Transfer of technology" after the
chapter "Description of works" and to place the
chapter "Price" after the chapter "Transfer of tech
nology". It was noted that the chapter "Delay, defects
and other failures to perform", should include some
general remarks explaining the relationship among
various remedies and forms of compensation for failure
to perform. It was observed that the chapter "Liqui
dated damages and penalty clauses" might be placed
before the chapter "Damages".

23A/CN.9/WG.V/WP.15/Add.7.

99. Views were exchanged on the question of the
appropriate place to deal with the issues in respect of
the applicable law. It was agreed that some problems
connected with drafting works contracts in the light of
the applicable law might be discussed in the introduc
tion to the Guide and in various other chapters where
such discussion might be instructive. It was noted that
some revision of terminology might be needed in the
Arabic version of the outline of the structure of the
Guide.

Choice of contracting approach24

100. There was wide agreement that the chapter in its
present form Was in general acceptable, but that certain
modifications to its structure, and in certain matters of
detail, would result in greater clarity. There was also
wide agreement that the chapter should seek to avoid
giving any impression that the contractual arrange
ments which might be entered into for the construction
of industrial works could be divided into well-settled
categories which were clearly distinct. While the main
characteristics of certain contractual approaches (e.g.
the turnkey contract approach, the product-in-hand
contract approach and the separate contracts approach)
were generally recognized, and should be described, it
should be stressed that a range of gradations was
possible in regard to contractual arrangements. Such
gradations could not be easily categorized. It was
observed, however, that this range of arrangements
should also be reflected in the chapter, since it would be
useful in particular for developing countries to be aware
of such possible arrangements.

101. From the standpoint of the structure of the
chapter, it was noted that a basic distinction might be
drawn in the chapter between contractual arrangements,
under which only one party was engaged to effect the
construction, and contractual arrangements involving
the engagement of more than one party. The chapter
could then refer to the possible advantages and. dis
advantages of the two forms of arrangement and might
thereby avoid some repetition which existed under the
present treatment of different contract approaches. In
dealing with the first type of arrangement, the chapter
could cover the turnkey and product-in-hand contract
approaches, while in dealing with the second type of
arrangement the chapter could cover the approach
under which the construction was divided among a
large number of contractors (separate contracts
approach).

102. In regard to the separate contracts approach, it
was observed that it would be useful to indicate the
nature of some of the separate contracts which were
frequently entered into (e.g. for civil, mechanical or
electrical engineering) and give some indication of
which kinds of contracts would be required for different
kinds of works. It was also observed that the technique
sometimes referred to as "fast-track construction"
should be explained. An additional view was expressed

24A1CN.9/WG.V/WP.15/Add.8.
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that the existence of contractual arrangements involving
supervision by a consulting engineer or project manager
should be emphasized.

103. It was noted that the chapter might deal with the
frequent case where the purchaser entered into a
contract with a consortium of contractors, and also
with the case where the construction took the form of a
joint venture between the purchaser and the contractor.
It was agreed that it would be sufficient if such
arrangements, and the special issues arising in such
arrangements, were dealt with in chapter I, "Identifying
project and selection of parties", with appropriate
cross-references in the two chapters.

104. With regard to the section "General remarks", it
was agreed that the account given in that section should
be amended to conform to the approach to be adopted
for the chapter as a whole. It was observed that the
discussion in paragraph 1 needed simplification and
clarification. For instance, the reference to contracts of
limited scope might be supplemented by a more specific
discussion of such kinds of contracts (e.g. contracts for
mechanical or electrical engineering). Cross-references
might also be included to later chapters of the Guide
where the issues dealt with in such contracts of limited
scope were dealt with (e.g. the chapters on supply of
equipment and materials and the transfer of tech
nology), and the elaborate account of the various
possible combinations of contracts of limited scope and
works contracts might be unnecessary. It was noted
that the statement in paragraph 2 as to the extent to
which the purchaser participated in the construction
might not always be true, as some of the obligations
described as being undertaken by the purchaser at a
minimum might, in some cases, be undertaken by the
contractor. Accordingly, the guide might only advise
the parties to determine the obligations which they
might wish the purchaser to undertake.

105. It was observed that the view expressed in
paragraph 3, that institutions financing construction
might require certain approaches to contracting, might
be deleted. With regard to the impact of tax legislation
on contracting approaches, it was noted that a state
ment that such legislation might influence the con
tracting approach was sufficient, as tax legislation
differed considerably in various countries and it would
be impossible to give a full account of the different
ways in which such legislation might influence the
contracting approach. It was also suggested that the
description of each contracting approach should include
an account of the factors which might influence the
parties in adopting the approach (e.g. the purchaser
possessing or not possessing technological or managerial
capabilities, or the need to adopt a particular pricing
method).

106. With regard to the turnkey contract approach, it
was noted that the paragraphs dealing with this
approach would be subsumed under a section dealing
with cases where only one party was engaged to effect
the construction. The section would then give a clear
description of the main characteristics of the turnkey

contract approach, while avoiding a definition. It was
observed that some elements indicated as characteristic
of the turnkey contract approach (e.g. that the contrac
tor would be obligated to complete construction by a
specified date) would also apply to other types of
contracts, and it was suggested that such elements
should not be used in the description. It was observed,
however, that such elements might have to be included
for the sake of completeness of the description.

107. In regard to the factors which might influence the
adoption of the turnkey contract approach by pur
chasers in developing countries, it was noted that the
relevant factor might not be the level of industrializa
tion in the country in general, but the degree of
technological capacity in the specific field relating to
the works to be constructed. The view was also
expressed that the Guide should reflect that the turnkey
contract approach was not the only method of dealing
with the problem of the lack of technological capacity
faced by developing countries (e.g. a comprehensive
contract approach might also be used).

108. There was agreement that the chapter should
deal with the possible advantages and disadvantages of
the turnkey contract approach. However, the descrip
tion of such advantages and disadvantages should not
be categorical, and the Guide might preferably focus on
how possible disadvantages might be mitigated. It was
observed that paragraph 8 did not clarify that the
benefit of competition in respect of the design for the
works resulted from the use of tendering procedures
and not from the turnkey contract approach itself. The
difficulties of comparing different turnkey offers (para
graph 9) also arose when tendering procedures were
used. A suggestion was made that paragraphs 8 and 9
should therefore be deleted, as the issues dealt with in
these paragraphs would .be covered in the chapter
dealing with the procedure for concluding the contract.
The view was expressed that the last sentence of
paragraph 10 should be deleted, as the idea expressed
therein did not accord with practice. However, there
was also support for retaining the idea, but to give it
lesser emphasis.

109. With regard to the comprehensive contract
approach, it was observed that the term "comprehen
sive contract" was not often used in practice or was
used in a different sense; it might suffice for the chapter
to describe the approach without using this term. It was
also observed that the term "co-ordinate" (paragraph 13)
was used in other chapters of the Guide where the
activities of several persons were involved and that this
usage should be consistently adopted. Furthermore, the
use of the term "professional" to refer only to the
individual producing the design might be misleading, as
many of the persons involved in the construction
process were also professionals.

110. It was noted that paragraph 12 should indicate
that an essential prerequisite for adopting this approach
was that the design had to be completed before the
contract was concluded. It was also noted that the
statement that the contractor would not be liable if the
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works were not in accordance with the contract was
misleading, since in all cases the contractor, in
constructing the works, would have to conform to the
contractual obligations undertaken by him. It might be
preferable to state that the contractor was not respon
sible for defects resulting from the design supplied by
the purchaser. In this connection, the view was expressed
that even when the design was supplied by the
purchaser, under some legal systems the contractor
would be obligated to bring to the attention of the
purchaser defects in the design. It was observed,
however, that under other legal systems the contractor
was not under such an obligation.

11 1. It was noted that the description of the advan
tages and disadvantages of this approach (paragraph 13)
might need some modification to achieve a proper
balance. Thus the possible advantage that the pro
fessional preparing the design might not have an
incentive to sacrifice certain aspects of the works (e.g.
durability, reliability) might be counterbalanced by the
possible disadvantage that he might not have an
incentive to prepare an economical design. Furthermore,
the fact that there might be some disadvantages in this
approach might be indicated in the treatment of this
approach. However, it was noted that this approach
was a species of the approach under which more than
one party was engaged to effect the construction, and
that the restructured chapter might show that this
approach might attract at least some of the dis
advantages of the approach under which more than one
party was engaged to effect the construction. A view
was expressed that an additional advantage of this
approach was that it allowed the purchaser to use a
multitude of financing sources for the contract. It was
also observed that, in paragraph 13, the possibility and
advantages of using tendering procedures in relation to
the comprehensive contract approach should be distin
guished from a description of the approach itself.

112. There was wide agreement that the product-in
hand contract approach was an extension of the
turnkey contract approach and should be dealt with as
such. However, the differences between the two ap
proaches should also be clarified, and elements which
might be common to both approaches (e.g. the opera
tion of the works for a test period and training of the
purchaser's personnel) were not useful for identifying
the special characteristics of the product-in-hand
contract approach. It was also agreed that there was
some variety in contractual arrangements which might
be described as product-in-hand arrangements. Thus,
the obligation of the contractor was sometimes to effect
such training as would enable the purchaser's personnel
to operate the completed works, but to do so under the
guidance of the contractor's managerial personnel. In
other cases, his obligation was to make the purchaser's
personnel capable of independently operating and
managing the works. The parties should be advised to
clarify the obligation which the contractor was to
undertake.

113. It was observed that the description in para
graph 15 of the advantages and disadvantages of this

approach might be more balanced. Thus the fact that
the total cost under this approach might be higher than
under the turnkey contract approach should not neces
sarily be viewed as a disadvantage, because the pur
chaser obtained more services from the contractor in
return for the higher price. Nor was a possible
restriction of the purchaser's freedom to select personnel
to be trained necessarily a disadvantage, as the pur
chaser might in fact prefer the contractor to make the
choice as the latter might be more qualified to do so. In
this connection, it was observed that it might be
preferable, instead of listing advantages and disad
vantages, to focus on identifying circumstances in
which one approach rather than another might be more
advantageous to the purchaser.

114. With regard to the separate contracts approach,
it was observed that the description of the risk of
defects or delays in construction when adopting this
approach (paragraph 16) might be balanced by com
bining it with the description of available methods for
reducing this risk (paragraph 21). It was suggested that
the advisability of engaging a third person for purposes
of co-ordinating the separate contracts needed greater
emphasis. The guide should further clarify the different
ways in which the responsibility of such a third person
might arise (Le. under the contract or under the
applicable law) and the extent of the responsibility
which might be imposed on him under the contract.
Consideration should also be given to an appropriate
term to describe such a third person.

115. The view was expressed that the advantages of
this approach referred to in paragraph 18 were open to
question and should be reconsidered. It was doubtful if
the purchaser retained greater control over the persons
involved in the construction, or if he had greater
flexibility in making changes in the scope and manner
of the construction. The purchaser had a certain degree
of freedom to order variations to the scope and manner
of construction under any type of contracting approach,
and such variations might be easier to execute if only
one contractor was engaged.

116. It was observed that, under some legal systems,
the contractor was obligated (e.g. because of a duty to
act in good faith) to notify the purchaser of defects
which he discovered in the design, even if the contract
did not impose such an obligation on him. However, it
was observed that no such obligation was imposed
under other legal systems.

117. With regard to the semi-turnkey contract
approach, there was wide agreement that this was a
species of the approach under which more than one
party was engaged to effect the construction and should
be dealt with as such; it was therefore unnecessary to
use the term "semi-turnkey contract approach" as a
separate subtitle. It was observed that the circumstances
in which the use of more than one party to effect the
construction might be regarded as a use of the semi
turnkey contract approach and might sometimes be
unclear, since there was no general agreement on the
characteristic obligations to be assumed by a semi-
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turnkey contractor. The Working Group thought it
inappropriate to use the term "semi-turnkey" in the
Guide other than by reference.

118. It was noted that the obligation of the semi
turnkey contractor to define the scope and quality of
the construction as set forth in paragraphs 22 and 23
should be made consistent. It was suggested that what
was significant about the portion of the construction
undertaken by a semi-turnkey contractor was not the
quantity of the construction undertaken, but its impor
tance; accordingly, the word "vital" might be substi
tuted for the word "major" in the first sentence of
paragraph 22. It was also observed that clarification
was needed (paragraph 24) that the responsibility of the
semi-turnkey contractor was only to comply with the
contract concluded with him and to deliver works
concluded in accordance with that contract.

119. It was observed that the cost comparison between
the separate contracts approach in general and the
semi-turnkey contract approach (paragraph 25) might
be open to question, as the point at issue under the
different approaches might only be the different manner
in which the purchaser bore the same overall costs. It
was also observed that cost comparisons alone might be
misleading and that such comparisons should be made
together with possible differences in the quality of the
works which might be achieved under different con
tracting approaches.

120. The view was expressed that the Guide should, at
an appropriate location, give a description of a contract
for the supply of a complete industrial works. Under
such a contract, the contractor was usually obligated to
provide the design, supply the equipment needed,
supervise the erection and be responsible for the quality
of the works. However, the erection and the civil
engineering might be effected by others.

121. Several suggestions were made for improving the
drafting of the chapter.

Completion, take-over and acceptance25

122. It was generally agreed that the various
approaches discussed in the chapter should be set forth
in a less normative manner and that the secretariat
should reconsider its use of the word "should" through
out the chapter. This word should not be used so as to
indicate that a certain approach was legally required or
that certain consequences flowed automatically from a
particular course of action chosen by the parties; rather,
it should be used only to indicate matters that the
parties should take into consideration in drafting the
contract.

123. Various views were expressed concerning the
terminology used in the chapter. The secretariat noted
that the word "construction", as used in the chapter
'~Construction on site", encompassed erection, building

25A/CN.9/WG.V/WP.15/Add.9.

and civil engineering, while in this chapter the word was
used in a broader sense, covering all of the obligations
of the contractor. Views were expressed that while the
word could be used in a narrow sense, e.g. referring
only to civil engineering, it could also be used to cover
a broad range of functions. A further view was
expressed that it was not necessary that the word be
used in the same sense in every chapter of the Guide, so
long as its meaning and usage were clear to the reader
in each instance. A suggestion was made that the term
"the work of the contract" might be used to refer to
everything which was to be done by the contractor. A
view was expressed that the phrase "take-over of the
work" was preferable to "take-over of construction". It
was generally agreed that the secretariat should take
note of the problems associated with the word "con
struction" and should use the term in such a way as to
avoid misunderstanding.

124. With respect to the word "erection", a view was
expressed that this was a term of art used in connection
with works contracts. Other views were expressed,
however, that this word was too narrow and was not
always used in practice. The word "installation" was
suggested as being preferable to "erection". It was
generally agreed that the word "installation" should be
used in the French version of the chapter. Views were
expressed that the word "protocol" should not be used
in connection with works contracts; suggestions were
made that the words "certificate", "minutes" or
"statement" might be used instead. It was noted that
what was important in this regard was that the
document was to be signed by both parties. It was
generally agreed that the term "proces verbal" should
be used in the French version of the chapter instead of
the word "protocof'.

125. Views were expressed that certain portions of the
chapter were repetitious and that the section "General
remarks" should be more generalized. In connection
with the last sentence of paragraph 1, a view was
expressed that the Guide should clarify the circum
stances in which approval would be deemed to be given,
and whether such a consequence would arise from the
applicable law or whether it should be provided for in
the contract. According to an additional view, "erec
tion" should be added to the listing in the first sentence
of paragraph 1 of equipment, materials and services,
the supply of which would result in the completion of
construction, since erection was not usually regarded as
the provision of a service.

126. A view was expressed that the Guide should
discuss the relationship between the type of contracting
approach and completion, take-over and acceptance,
since the sequence and application of the latter events
would depend upon the type of contracting approach.
Such a discussion might require two separate para
graphs, instead of the present paragraph 2. The first
sentence of paragraph 2 was viewed as containing an
erroneous implication that completion, take-over and
acceptance did not all occur in all cases. In this
connection, the view was expressed that each of these
events would occur in all cases, and the only questions
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were when and in which sequence they occurred.
According to other views, however, there might be
cases in which some of these events would not occur. It
was noted with regard to the last sentence of paragraph
3 that take-over would occur even in the case where the
purchaser was in physical possession of the plant, since
he would have had to take over the plant at some point.
According to a further view, take-over would occur in
two stages: preliminary take-over, when the guarantee
period would commence, and final take-over, at the end
of the guarantee period.

127. A view was expressed that the heading of
section B of the chapter should be changed so as to
reflect more accurately the subject-matter of that
section; the heading "Mechanical completion of con
struction" was suggested. With respect to paragraphs 6
and 7, the view was expressed that the purchaser should
be able to require the contractor to perform additional
or modified tests and to bear the costs of such tests only if
the contract so provided. In this connection, suggestions
were made to delete the first sentence of paragraph 6
and the last two sentences of paragraph 7. A further
suggestion was made to delete paragraph 6 in its
entirety. An additional view was that paragraph 7
should indicate that the contractor might be obligated
to bear the costs of additional or modified tests even if
they were not standard practice in the industry.

128. In connection with paragraph 6, the observation
was made that additional or modified tests presented
not only the problem that such tests might damage the
works, but also the question of how to deal with the
situation where the additional or modified tests re
vealed defects that were not revealed by the tests
provided for in the contract. It was generally agreed
that the parties should provide in the contract how such
a situation should be resolved.

129. It was noted that much of the discussion in the
draft chapter was not applicable to civil works. In this
connection, a view was expressed that the Guide should
refer only to "completion tests" and not to "mechanical
completion tests", since mechanical completion tests
would not be conducted in the case of civil works. It
was also suggested that the Guide should clarify in
which cases it was possible for performance tests to be
conducted only after the entire construction had been
completed.

130. With respect to a failure of the purchaser to
attend mechanical completion tests, a view was ex
pressed that the contractor should be able to conduct
the tests in the absence of the purchaser only if the
purchaser was not entitled to request a postponement
of the tests or did not request such postponement.
Moreover, if the purchaser was prevented from attending
by a cause for which neither party was responsible, and
he so notified the contractor and requested an exten
sion, postponement or repetition of the tests, the costs
of extending, postponing or repeating the tests should
be borne as set forth in the contract, and each party
should bear any additional costs incurred by him. A
further view was expressed that the contract should

obligate the parties to co-operate so as to achieve a
successful completion of the tests. It was pointed out
that the wording of paragraphs 9 and 10 was almost
identical to that of paragraphs 24 and 25, and the
secretariat was requested to explore means to avoid
such repetition, perhaps through the use of appropriate
cross-references.

131. It was noted that if an inspecting organization
participated in mechanical completion tests, it might
recommend changes in the work to which the contrac
tor might not agree, and it was suggested that the
contract should provide for a dispute settlement
mechanism to deal with this situation. It was generally
agreed, however, that since this usually either would
involve regulations with which the works must comply
or would form the subject of variations which would be
ordered by the purchaser, this chapter should merely
refer to the chapters in which those subjects were
discussed.

132. A view was expressed that paragraph 11 should
deal with the nature and role of an inspecting organiza
tion participating in mechanical completion tests. Ac
cording to another view, however, the role of an
inspecting organization was only to arrange tests either
on behalf of the contractor or of the purchaser, and
paragraph 11 should remain as it was drafted at
present. It was generally agreed that the expert to
whom differences between the parties concerning the
readings or evaluation of the tests might be referred, as
mentioned in paragraph 12, should be an independent
expert agreed to by the parties and named in the
contract.

133. A view was expressed that the execution of a
mechanical completion test protocol as referred to in
the chapter should not discharge the contractor from
his responsibility for defects in equipment, materials or
the works discovered during the trial operation period,
performance tests or the guarantee period. It was
generally agreed that the Guide should clarify the
relationship between the protocol and the responsibility
of the contractor for such defects, and that the chapter
should contain a cross-reference to the chapter dealing
with the consequences of such defects.

134. A view was expressed that, in addition to
specifying items found during mechanical completion
tests to be missing, the protocol should specify items
found to be defective and the period of time within
which such items must be corrected. A view was
expressed that the purchaser's signature to the protocol
should be dispensed with only when he was not entitled
to request a postponement of the tests or did not
request such a postponement.

135. It was generally agreed that the contract should
clearly indicate when the construction was considered
to have been completed. In this connection, a view was
expressed that this should be the date of successful
completion of mechanical completion tests rather than
the date proposed by the contractor for the com
mencement of the tests. According to another view,
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however, since the tests might take a long time, the date
of the commencement of the tests might also be
considered by the parties.

136. A view was expressed that the main consequence
of a failure of the tests to be successfully completed
should be that the contractor would be in delay. In this
regard, a view was expressed that the last sentence of
paragraph 13 should be deleted, as it should not be
attempted to regulate in the contract every conceivable
situation which might arise. Moreover, the situation
referred to in that sentence was usually adequately dealt
with by the applicable law.. According to another view,
however, this sentence should be retained. In this
connection a suggestion was made that the issue dealt
with in the sentence should be discussed more fully and
that such discussion should deal with the consequences
of a failure to commence mechanical completion tests
as well as of a failure to complete such tests successfully.
It was noted that such discussion might be included in a
proposed new subsection on the legal consequences of
completion.

137. A view was expressed that the difference between
take-over and acceptance, and the relationship between
them, should be clarified. Take-over was viewed as
constituting a physical act by the purchaser (Le. taking
possession of the works), while acceptance was viewed
as a legal act (Le. an indication by the purchaser of his
approval of the construction effected by the contractor
as being in conformity with the contract). It was noted
that take-over and acceptance might occur simul
taneously.

138. Various views were expressed regarding the legal
effects of take-over and acceptance. With regard to
take-over, a view was expressed that the passing of risk
of loss of or damage to the works was not the main
legal effect, and it was noted that passing of risk might
occur even prior to take-over. On the other hand, a
view was expressed that the passing of risk was one of
the most important legal effects of take-over. A further
view was expressed that another important legal effect
of take-over might be. the commencement of the
guarantee period. With regard to acceptance, views
were expressed that risk might also pass at the time of
acceptance, that the transfer of ownership might occur
at that time, and that the guarantee period might also
commence at the time of take-over.

139. It was generally agreed that the Guide should
adopt a flexible approach to these questions by indi
cating that the parties might provide for risk to pass at
the time of take-over, but that this was only one option
which they might consider; they might also consider
other solutions, such as providing for risk to pass at the
time of transfer of ownership, or at the time of
acceptance. Furthermore,the contract might provide
for the guarantee period to commence at the time of
take-over, or at some other time, such as at the time of
acceptance, and for ownership of the works to pass at
the time of acceptance. It was noted that the passing of
risk of loss of or damage to the works might be
influenced by what was provided in the contract with

respect to the passing of risk of loss of or damage to
equipment to be incorporated in the works.

140. A view was expressed that take-over might occur
before as well as after the trial operation period, and in
this connection it was suggested that paragraph 14
should not indicate which of these cases was "usual" or
"exceptional". A view was expressed that in the
discussion in paragraph 15 of the case where the works
remained in the possession of the contractor during the
trial operation period, it should be indicated that take
over would occur after the trial operation period. A
suggestion was made that the trial operation period
should be discussed under a separate heading and that
this discussion should deal with which party was to
provide labour, materials and feedstock and which
party should bear the costs of these items.

141. It was noted that the situation discussed in
paragraphs 17 and 18, Le. take-over in the case of
termination of the contract, did not concern the usual
cases of take-over, and it was suggested that this
discussion should be moved to the chapter "Failure to
perform" or another appropriate chapter, with a
reference to that chapter contained in the present
chapter.

142. With regard to the take-over protocol, a view
was expressed that the Guide should distinguish among
the various situations in which such a protocol would
be required. A further view was expressed that, in
addition to the case mentioned in paragraph 19, a take
over protocol would ·also not be needed if take-over
occurred immediately after mechanical completion tests.
In this regard it was suggested that reference be made in
paragraph 19 to paragraph 12.

143. Views were expressed that the heading of section
o should be changed from "Acceptance of construc
tion" to "Acceptance of works" and that paragraph 21
should contain a reference to paragraph 34, dealing
with the legal effects of acceptance. A view was also
expressed that the last two sentences of paragraph 22,
indicating that it might not be possible to test equip
ment or to put it into operation before the entire
construction was completed, should be deleted. A
further view was expressed that provisional acceptance
was widely used in practice, and its use should not be
discouraged by the Guide. A suggestion was made that
the meaning of the second sentence of paragraph 23
should be clarified by indicating that the same objec
tives sought to be achieved by provisional acceptance
could also be achieved by providing for take-over after
mechanical completion tests, subject to an obligation of
the contractor to supply missing items or to remedy
defects noted in the take-over protocol.

144. A view was expressed that the discussion of
performance tests should clarify whether such tests
should seek to ascertain if the works functioned
properly, or also if it was capable of producing an
output of the required quantity and quality. It was
suggested that the possibility mentioned in paragraph
33, that if works could not be tested they might be put
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into operation, should be clarified so as to indicate that
this referred to the case where the tests could not be
performed due to the absence of an inspecting
organization.

145. A view was expressed that the contract should
provide that if one party did not sign the performance
test protocol, the protocol might instead be signed by
an expert. It was noted, however, that signature by an
expert would not be permitted in all legal systems. It
was generally agreed that the Guide should advise the
parties to consider whether signature of the protocol by
an expert was an approach which should or could be
included in their contract. A view was expressed that
the contract should set forth a period of time within
which the acceptance protocol must be executed by the
purchaser, since the time of execution of the protocol
might be relevant to certain rights and obligations of
the parties, such as the obligation of the purchaser to
pay the price.

146. It was generally agreed that it would be helpful
to the reader of the Guide if the approaches and
documents referred to in the chapter were illustrated.
The secretariat was requested to prepare such illustra
tive provisions and forms, and to consider whether this
might permit certain portions of the chapter to be
shortened. Various other suggestions were made for
improving the drafting of the chapter.

Procedure for concluding contract26

147. It was generally agreed that the issues relating to
the procedures for selecting a contractor and for
concluding a contract were of great importance to the
purchaser and should be discussed in the Guide.
However, various views were expressed with respect to
the scope of such a discussion. It was noted that the
complexity of these issues was such that they could not
be exhaustively treated in a chapter of the Guide, since
to do so would result in a chapter of disproportionate
length. It was also noted that the Commission would
consider at its eighteenth session the question of work
to be undertaken after the completion of the Guide,
designed to enhance further the effectiveness of the
Guide, and that the Commission might consider in this
connection the preparation of annexes to the Guide,
including one on procurement and tendering procedures.
A decision to prepare such an annex would be relevant
to the scope of the present chapter; however, it was
generally agreed that the Working Group should base
its consideration of the present chapter on the assump
tion that the preparation of such an annex would take
some time. Taking into account the foregoing con
siderations, it was generally agreed that the chapter
should draw the attention of the purchaser to the
matters which he should take into consideration, but
that it should not attempt to set forth solutions in
detail.

26A/CN.9/WG.V/WP.I5/Add.IO. This document was presented
during the session, and it was agreed that this fact should be taken into
consideration when the revised version of the chapter was discussed.

148. A view was expressed that the chapter should
deal only with the procedure for selecting a contractor,
and not with the formation and entry into force of the
contract. According to another view, however, the
chapter should also deal with the latter subjects.
According to this view, the discussion in particular of
the entry into force of the contract should be expanded.
On the other hand, it was pointed out that it might be
difficult to discuss the formation of the contract in
detail, since this matter was often governed by man
datory legislation containing different approaches. It
was not necessary to engage in an analysis of the
various national legal rules on these issues; rather, the
attention of the parties should be drawn to such rules.

149. Different opinions were expressed with respect to
the title of the chapter. There was considerable support
for the view that the title should correspond more
closely to the main issue (Le. at present, tendering) dealt
with in the chapter. However, no decision was taken as
to the title which should ultimately be adopted.

150. A view was expressed that the categorization of
the open and limited systems of tendering was too
sharply defined. There existed a gradation of possible
solutions and procedures that might be adopted,
ranging from a strictly open tendering system to a
limited system as described in the chapter. There also
existed a gradation of possible degrees of formality
associated with whatever procedure was adopted by the
purchaser. Even the negotiation approach involved
certain procedural formalities, including the prepara
tion of documents to serve as a basis for negotiations.
The view was expressed that the Guide should deal with
procedures which the purchaser might adopt for the
conduct of such negotiations. It was noted that certain
aspects of tendering procedures which might apply
when a tenderer was a private enterprise (e.g. a
requirement to provide certain documentation) might
not apply when the tenderer was a State enterprise.

151. There was considerable support for the view that
the discussion of the negotiation approach should be
treated on an equal level with that of the tendering
approach, taking into account, however, their· different
natures. The chapter should not convey the impression
that tendering Was the more important approach to the
conclusion of works contracts, since in practice negotia
tion was also very often used in the conclusion of such
contracts. In addition, the chapter should avoid giving
the impression that the benefits of competition could
not be achieved under the negotiation approach. It was
stressed that negotiation often took place with more
than one potential contractor.

152. According to one view, negotiation could be
engaged in even under the tendering approach. Another
view, however, was that such a practice should be
discouraged. Furthermore, with the exception of the
price, no contractual terms should be left open to
discussion between the tenderer and the purchaser. It
was pointed out that it might not be practicable to
adopt tendering procedures when using the cost
reimbursable method of pricing. Under another view,
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tendering procedures could be used even in this case. A
view was expressed that the Guide should point out
that when the separate contracts approach was used,
different procedures might be used in respect of
different contracts. A further view was expressed that
the Guide should note that under rules of national law
or international treaties, tendering might be restricted
to contractors from certain countries or regions. It was
observed that there might be certain price advantages
associated with the open tendering system. It was also
observed that under this system the opportunity to
tender need not necessarily .be accorded to tenderers
worldwide.

153. A view was expressed that the chapter should
deal in greater detail with criteria which might be used
for the evaluation of tenders. It was pointed out that
the price might not be the most important criterion and
that, in addition to it, the tenderer's capability to
perform his obligations, and the responsiveness of his
tender to the requirements of the invitation to tender,
might also be of great significance. It was suggested
that there should be a clearer distinction drawn between
the opening of tenders and their evaluation, and that
these tasks might be undertaken by different bodies. A
view was expressed that the discussion of the "two
envelope" system of evaluating tenders should be
clarified. It was suggested that the Guide might
mention the possibility of the purchaser's rejecting all
tenders, but that this should not imply that he could
reject one tender otherwise than in accordance with the
tender procedures.

154. It was suggested that the chapter should deal
with certain issues concerning the legal position of the
purchaser and tenderers during the tendering pro
cedures. It was pointed out that the legal positions of
the parties would be determined by the applicable
law. Views were expressed that it would be advisable
to discuss and clarify the legal consequences of making
an invitation to tender and submitting a tender. It was
observed that under some legal systems a tender might
be considered as an offer, and it might be difficult to
ensure that the tenderer was not entitled during any
particular period to withdraw or change the tender. A
view was expressed that the Guide should also discuss
the ability of the purchaser to change tender procedures
after they had been laid down. It was suggested to
expand the discussion of the problems connected with
the conclusion of the contract on the basis of tendering
procedures. It was noted that financial institutions did
not have uniform requirements in respect of tender
procedures. A view was expressed, however, that the
chapter should not refer to such requirements.

155. Various views were expressed on the depth in
which pre-qualification was to be discussed in the
chapter. According to one view, the chapter should be
confined to a general discussion of the role and merits
of pre-qualification (paragraph 9). Under another view,
the details to be included in the invitation to apply for

pre-qualification (paragraph 11) and the questionnaire
to be sent to enterprises which wished to be pre
qualified (paragraph 12) were very useful for the
purchaser and should be retained in the Guide. It was
agreed to have an expanded discussion in general terms
of pre-qualification, including the reasons why this
approach might be used and a description of the steps
which might be followed, and to reflect the detailed
information contained in paragraphs 10 and II in
illustrative samples of an invitation to apply for pre
qualification and a pre-qualification questionnaire. It
was agreed that the same approach should be followed
with respect to the invitation to tender. The secretariat
was asked to prepare the illustrative provisions and
forms and to include them in the revised draft of the
chapter to be discussed at the future session of the
Working Group when the revised chapters were dis
cussed as a whole.

156. With respect to the documents to be provided to
prospective tenderers, a view was expressed that greater
emphasis should be given to contract specifications. In
this connection it was also suggested that the chapter
should point out that the works must be completely or
nearly completely designed by the time tenders were
solicited. It was noted that some of the draft forms
referred to in paragraph 17 might not be given to
prospective tenderers in all cases. A suggestion was
made that the chapter should avoid an implication that
a performance guarantee was to be submitted by a
tenderer with his tender. It was generally agreed that
the discussion of the invitation to tender and the
instructions to tenderers should not set forth periods of
time of a specified duration, but should merely advise
the parties to consider what period of time was
appropriate.

157. It was noted that tender guarantees were not
required in practice in all cases and it was suggested
that this should be reflected in paragraph 17. It was
also noted that tender guarantees should remain in
effect for a certain period after the date until which the
tender was to remain in effect. It was suggested that the
Guide should not recommend that the tender guarantee
should be "high enough", but that it should indicate
merely that the purchaser should take into considera
tion various factors in determining its amount. It was
pointed out that the form and contents of certificates of
authority might be regulated by the law of the country
of a potential tenderer in a mandatory manner, and
that it was accordingly not advisable to include such
certificates in the list of draft documents mentioned in
paragraph 17.

158. Opinions differed concerning whether to delete
or retain the subsection "Discussion with most accep
table tenderer". The prevailing view was that the
subsection should be retained and the expression "to
the satisfaction of the purchaser" in paragraph 32
should be replaced by the term "to the satisfaction of
both parties". It was suggested to add to the term
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"performance guarantees" in paragraph 34 the expres
sion "if provided for in the tender".

159. It was generally agreed that the Guide should
draw the attention of parties to problems connected
with the validity of the contract, and that this issue
should be elaborated either in this or in another
chapter. It was also agreed that the written form for a
works contract should be strongly recommended to the
parties even in cases where it was not required by the
applicable law.

160. It was pointed out that some linguistic revisions
were needed in the Arabic version of the chapter, in
particular in paragraphs 1 and 5. Some revisions were
also needed in the Spanish version of the chapter.
Various suggestions were made for improving the
drafting of the chapter.

Other business and future work

161. The Secretary of the Commission informed the
Working Group that, subject to approval by the
Commission, the eighth session of the Working Group
was scheduled to be held at Vienna from 17 to
27 March 1986. The Working Group agreed that the
secretariat should submit to that session the draft
introduction to the Guide and the draft chapters
"Identifying project and selection of parties", "General
drafting considerations", "Supply of equipment and
materials", "Supplies of spare parts and services after
construction" and "Settlement of disputes". In addition,
if possible, the secretariat might submit a few revised
draft chapters which it considered desirable to submit
for further careful examination by the Working Group
because of the extent of revision required.

2. Draft Legal Guide on drawing up international contracts for construction of industrial works:
draft chapters: report of the Secretary-General (A/CN.9/WG.V/WP.l5 and Add.l-lO)
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[AlCN.9/WG.V/WP.15]

Introduction

1. At its second session, the Working Group on the
New International Economic Order decided to request
the secretariat to commence the preparation of a legal
guide on contracts for the supply and construction of
large industrial works.! The Commission at its four
teenth session approved this decision by the Working
Group and decided that the Guide should identify the

IA/CN.9/198, para. 92.

legal issues involved in such contracts and suggest
possible solutions to assist parties, in particular from
developing countries, in their negotiations.2

2. After having completed at its second3 and third4

sessions the consideration of a study submitted by the
secretariat of clauses used in contracts for the supply

2Report of the United Nations Commission on International Trade
Law on the work of its fourteenth session, Official Records of the
General Assembly. Thirty-sixth Session. Supplement No. 17 (A/36/17),
para. 84.

3A/CN.9/198.
4A/CN.9/217.
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and construction of large industrial works,s the
Working Group at its third session requested the
secretariat to submit to the Working Group an outline
of the structure of the Guide and some sample draft
chapters.

3. At its fourth session, the Working Group discussed
the draft outline of the structure of the Guide and the
draft chapters "Choice of contract type", "Exemp
tions" and "Hardship clauses".6 At its fifth session, the
Working Group discussed the draft chapters "Termina
tion",7 "Inspection and tests", "Failure to perform",8
"Variation clauses", "Assignment" and "Suspension of
construction" as well as a note on the format of the
Guide. 9 At its sixth session, the Working Group
discussed the draft chapters "Damages", "Liquidated
damages and penalty clauses", 10 "Scope and quality of
works", "Completion, acceptance and take-over",
"Allocation of risk of loss or damage", "Insurance",
"Sub-contracting" and "Security for performance". 11

4. The present report contains in its addenda the
following new draft chapters prepared by the secreta
riat: "Price", Add. I; "Consulting engineer", Add. 2;
"Transfer of technology", Add. 3; "Transfer of owner
ship of property", Add. 4; "Applicable law", Add. 5;
and "Construction on site", Add. 6. In addition, this
report contains a revised draft outline of the structure
of the Guide, Add. 7, as well as the revised draft
chapters "Choice of contracting approach", Add. 8,
and "Completion, take-over and acceptance", Add. 9.

5. At its fourth session, the Working Group agreed
that, as the work progressed, some rearrangement of
the structure of the Guide might become necessary, and
the secretariat was given discretion to make such
rearrangement,12 The "Revised draft outline of the
structure" reflects such rearrangements. However, since
the revised draft outline has not yet been endorsed by
the Working Group, the chapters continue to be
referred to by title rather than number. The chapters
"Choice of contracting approach" and "Completion,
take-over and acceptance" are revised versions of the
draft chapters "Choice of contract type" (A/CN.9/
WG.V/WP.9/Add.2) and "Completion, acceptance and
take-over" (A/CN.9/WG.V/WP.13/Add.2), which had
previously been discussed by the Working Group. 13 The
substance of the section in the draft chapter "Choice of
contract type" entitled "Contract types classified by
pricing methods" has been incorporated in the draft
chapter "Price" (A/CN.9/WG.V/WP.15/Add.l).

5A/CN.9/WG.V/WP.4 and Add.l-8; A/CN.9/WG.V/WP.7 and
Add.1-6.

6A/CN.9/WG.V/WP.9 and Add.1-4.

7AlCN.9/WG.V/WP.9/Add.5.
8A/CN.9/WG.V/WP.111Add.l and 3.

9A1CN.9/WG.V/WP.111Add.6-9.
IOAlCN.9/WG.V/WP.1l/Add.4 and 5.

lIA/CN.9/WG.V/WP. 13/Add. 1-6.
12A.CN.91234, para. 13.
13Ibid., para. 36, and A/CN.91259, para. 61.

[AlCN.9/WG.V/WP.15/Add.l]

Price

Summary

Three main methods of pricing have been developed
in relation to works contracts. These are the lump-sum,
cost-reimbursable and unit-price methods. Under the
lump-sum method, the purchaser is obligated to pay a
certain amount, which remains the same (unless the
amount is adjusted or revised) even though the costs of
construction turn out to be different to those antici
pated at the time of the conclusion of the contract. The
lump-sum method protects the purchaser against
increases in the costs of construction. However, the
lump-sum price may be higher than a cosHeimbursable
price for the same construction, since the lump-sum
price usually includes an additional amount to protect
the contractor against the risk of increases in costs. A
disadvantage of the lump-sum method is that it may
induce the contractor to reduce his construction costs
by using minimal standards of construction (para
graphs 6-9).

Under the cost-reimbursable method, the purchaser is
obligated to pay all reasonable costs incurred by the
contractor in constructing the works, together with an
agreed fee. Under this method, the purchaser bears the
risk of an increase in the costs of construction over
those anticipated at the time of the conclusion of the
contract. In addition, the incentives to economy and
speed of completion of construction by the contractor
may be reduced, since all costs of construction incurred
by the contractor are to be paid by the purchaser.
Another disadvantage of the cost-reimbursable method
is the burdensome administration connected with its
implementation. For these reasons, the cost-reimbursable
method should be used in a limited class of cases, e.g.
when the extent of construction cannot be anticipated
accurately at the time of the conclusion of the contract,
or the works to be constructed is of exceptional
complexity (paragraphs 10-25). The risk of an increase
in construction costs borne by the purchaser may be
limited by agreeing upon a ceiling on the total amount
of reimbursable costs (paragraph 16). An incentive to
economy and speed of completion of construction may
be created by a target fee (paragraph 25).

Under the unit-price method, the parties agree on a
rate' for a unit of construction, and the price is
determined by the total units actually used for the
construction. The risk of cost increases which occur
because the actual quantity of the work exceeds the
quantity estimated at the time of the conclusion of the
contract is borne by the purchaser, while the risk of
increases in the cost of each unit is borne by the
contractor (paragraphs 26 and 27).

Two or all three pricing methods may be combined in
a works contract and used for pricing the construction
of the works or a portion of the works.
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If the purchaser is interested in completion of
construction earlier than envisaged in the contract,
bonus payments in addition to the price may be agreed
in the contract (paragraphs 28 and 29).

Fluctuations in the exchange rate of the currency in
which the price is determined may create certain risks
for the parties. The parties may wish to take steps to
reduce this risk and to allocate it in an appropriate way
between the parties (paragraphs 30-36).

Even if a lump-sum price or unit-price rates are
agreed, the parties may wish to envisage specific
situations where the price is to be adjusted or revised.
An adjustment of the price may be needed in cases
where the nature or extent of construction work is
changed (paragraphs 40-46). A revision of the price
may be needed where some economic or financial
factors change after the conclusion of the contract so as
to bring about a change in the relationship between the
values of the performances by the parties (e.g. increases
or decreases in construction costs or changes in the
value of the price currency in relation to other
currencies). The revision of the price due to a change in
construction costs may be effected on the basis of an
index clause, and changes in specified price indices may
be relevant (paragraphs 49-55).

Another approach may be to use the documentary
proof method and base the revision on the change in
actual construction costs. This approach may, however,
be appropriate for use only in cases where an index
clause cannot be used, and should be limited to
portions of the price based on unstable factors. The
revision should cover only a change in costs actually
incurred by the contractor as compared to his costs
estimated at the time of the conclusion of the contract,
and should not cover an increase in costs due to an
underestimation of the scope of construction at the time
of the conclusion of the contract. Revision should occur
not only in case of an increase, but also in case of a
decrease in costs (paragraphs 56 arid 57).

Changes in the exchange rate of the price currency in
relation to other currencies may be dealt with through a
currency clause (paragraphs 58 and 59) or a unit-of
account clause (paragraphs 60-62).

The payment conditions in the contract should
provide for specified percentages of the price to be
payable at different stages of construction. They should
also stipulate modalities of payment and indicate the
place of payment (paragraph 63).

An advance payment by- the purchaser should be
limited to the portion of the price reasonably needed to
cover the contractor's expenses in the initial stages of
the construction and protect him against loss in the
event of termination of the contract in the initial stages
(paragraphs 65 and 66).

Payment of portions of the price may depend upon
the progress of construction. Specified sums may be
payable upon completion of defined portions of the

construction, or the contractor may be entitled to
receive payments for construction commensurate with
the amounts of construction completed within specified
periods of time (paragraphs 67-72).

A certain percentage of the price may be payable
upon proof that construction has been successfully
completed (paragraph 73), with the remainder of the
price payable only after expiry of the guarantee period
(paragraphs 74 and 75). If a credit is granted by the
contractor to the purchaser, the portion of the price
covered by the credit may be payable in instalments
within a certain period of time after proof of satisfactory
completion of construction (paragraphs 76-78).

* * *

A. General remarks

1. The formulation of contractual provisions relating
to the price to be paid by the purchaser must take into
account a number of factors. < The price may cover
different types of performances by the contractor, e.g.
the supply of equipment, materials and services, and the
transfer of technology. A considerable period of time
may elapse from the conclusion of the contract until
completion of construction, and during this period
there is a possibility of changes in construction costs,
both in respect of the construction to be effected by the
contractor himself and that to be effected by sub
contractors. In addition, the extent of construction to
be effected is sometimes not precisely determinable at
the time of the conclusion of the contract. The parties
should decide who is to bear the consequences of
changes in costs and reflect their decision in the
contract terms.

2. Three main methods of pricing are in common use
in works contracts. These are the lump-sum, cost
reimbursable and unit-price methods. However, in
appropriate circumstances, two or all three methods
may be used in combination for pricing the construction
of the works or a portion of the works.

(a) Lump-sum method: under this method, the
parties agree on the amount to be paid for the
construction (see paras. 6-9, below). Subject to possible
adjustment (see section E, 1, below) or revision (see
section E, 2, below) in special circumstances, this
amount remains the same even though the cost of
construction turns out to be different from that
anticipated at the time of the conclusion of the
contract.

(b) Cost-reimbursable method: under this method,
the purchaser is obligated to pay all reasonable costs
incurred by the contractor in constructing the works,
together with an agreed fee (see paras. 10-25, below).

(c) Unit-price method: under this method, the
parties agree on a rate for a unit of construction, and
the price is determined by the total number of units
actually used for the construction (see paras. 26 and 27,
below).
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3. Under the lump-sum method, the risk of an
increase in the costs of construction is borne by the
contractor (except to the extent that the price is subject
under the contract to adjustment or revision), and
under the cost-reimbursable method, by the purchaser.
Under the unit-price method, it is allocated to both
parties (see para. 27, below).

4. Legal systems adopt different approaches when the
price, or a method for determining the price, is not
specified in the contract. Under some legal systems, the
contract is invalid, while under other legal systems the
contract remains valid and the price is determinable
under the rules of the legal system. Since the rules'
under some legal systems for determining the price in
the absence of an agreed price may not be appropriate
to works contracts, and in order to reduce uncertainty
as to the price, it is advisable for the parties to
determine the price, or agree on a method for deter
mining the price, in the contract.

5. In drafting the payment conditions in a works
contract (see section F, below), the parties should
consider applicable foreign exchange, tax and other
regulations of a public nature. The violation of such
regulations may result in the invalidity of the contract
or of some of its provisions. Special problems which
may arise in connection with the price to be paid for the
transfer of technology are discussed ih the chapter
"Transfer of technology".

B. Methods ofpricing

1. Lump-sum method

6. Under the lump-sum method, the contractor is
entitled only to the price determined in the contract,
irrespective of the actual costs incurred by him during
the construction. The mere use of the term "lump-sum
price" may, however, be insufficient under the appli~

cable law to achieve this result. Accordingly, the
contract should contain clear provisions to this effect.
The parties, however, sometimes provide for a.nad
justment' or revision of the price in certa.in defined
circumstances (see paras. 36-62, below). The lump-sum
method of pricing is usually used in turnkey contracts
(see paras. 15 and 26, below, and the chapter "Choice
of contract type"). It is also frequently used when the
separate contracts approach is chosen, in particular in
cases where at the time of the conclusion of the contract
the extent of construction is known and significant
changes in the scope and quality of the works at a later
stage are not anticipated.

7. The lump-sum amount is the price for the entire
performance to be effected by the contractor. For
practical reasons, it may, however, be advisable to
break down the lump-sum into the amounts payable for
different portions of the works, or the amounts payable
for equipment, for materials, for different kinds of
services and for the transfer of technology. Such a
breakdown may facilitate adjustment of the price in

certain cases envisaged in the contract (for example in
case of a variation of a portion of the construction: see
the chapter "Variation clauses"). In addition, such a
breakdown is needed if different payment conditions
are agreed on for different portions of the works or for
different kinds of performances by the contractor (e.g.
supplies of equipment, or training: see para. 63, below).
Tax legislation or other regulations of a public nature
may also require some breakdown of the price, e.g.
specifying the portion of the price to be paid for a
transfer of technology (see the chapter, "Transfer of
technology").

8. The main advantage of the .lump-sum method of
pricing for the purchaser is that the contractor bears the
risk of increases in the cost of construction. Subject to a
price adjustment or price revision clause included in the
contract, the purchaser does not have to pay more than
the amount fixed in the contract. He is, however,
obligated to pay this amount even if the costs incurred
by the contractor turn out to be lower than anticipated
at the time of the conclusion of the contract. Another
advantage of a lump-sum contract for the purchaser is
that the administration of such a contract may be
somewhat less burdensome than if the unit-price method
or, in particular, the cost-reimbursable method were
adopted. Under the unit-price method, measurement of
the extent of work completed and, under the cost
reimbursable method, verification of the costs incurred
by the contractor are essential to determine the price to
be paid.

9. In calculating a lump-sum price, the contractor
usually includes an increment in addition to his
estimated costs and his profits in order to protect
himself against the risk of an increase in costs. The
lump-sum price may therefore be higher than a cost
reimbursable price for the same construction, provided
that in executing the cost-reimbursable contract the
purchaser or his consulting engineer is able to ensure an
economical choice by the contractor of sub-contractors
and of equipment and materials, as well as efficient
procedures for construction. Another disadvantage of
the lump~sum method for the purchaser is the potential
motivation for the contractor to reduce his construction
costs by using minimal standards of construction. The
lump-sum method requires, therefore, a precise deter
mination in the contract of the scope and quality of the
works and some monitoring by the purchaser of the
standards of construction.

2. Cost-reimbursable method

10. If the cost-reimbursable method is used by the
parties, the exact amount of the price is not known at
the time of the conclusion of the contract, since the
price will consist of the actual costs of construction
incurred by the contractor and a fee to be paid to him
to cover his overheads and profit. This method of
pricing, therefore, requires more detailed contractual
provisions than the lump-sum method.
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11. The cost-reimbursable method may be appropriate
in a limited class of cases. Thus, it may be appropriate
when the extent of work or materials and the kinds of
equipment needed for the construction cannot be
accurately anticipated at the time of the conclusion of
the contract (e.g. where the works has not been
completely designed because of the speed at which
construction has to be commenced, or where the
construction requires substantial underground work
and underground conditions cannot be accurately
predicted), or where the major part of the construction
is to be done by sub-contractors and the prices to be
charged by them are not known at the time of the
conclusion of the contract. This method may also
sometimes be used where the construction of the works
involves unusual difficulties (e.g. special design or
complex engineering).' In such cases there would be
many unknown factors affecting pricing, and a lump
sum price would have to be highly inflated in order to
protect the contractor against his risks.

12. The main disadvantage of the cost-reimbursable
method for the purchaser is that he bears the risk of an
increase in the costs of construction over those antici
pated at the time of the conclusion of the contract.
Futthermore, since all costs of construction incurred by
the contractor are to be paid by the purchaser, the
incentives to economy and speed of completion of
construction by the contractor may be substantially
reduced. Financing institutions are therefore usually
opposed to this method of pricing. In order to protect
the purchaser, the contractor should be obligated to
construct the works efficiently and economically and be
entitled to the costs of construction only if they are
reasonable. In practice, however, it may be difficult to
enforce such general obligations. As further protection,
the contract may require the participation of the
purchaser or his engineer in the selection of sub
contractors, or at least approval by the purchaser or his
engineer of the prices of equipment, materials or
services to be supplied by third parties (see the chapter
"Sub-contracting"). In addition, the parties may agree
upon a ceiling on the total amount of reimbursable
costs (see para. 16, below), and the fee of the contractor
may be fixed in a manner that gives him an incentive to
minimize the costs of construction (see para. 25, below).

13. In some cases the parties may wish to provide that
the purchaser is to be entitled to require conversion of a
cost-reimbursable price into a lump~sum price. The
contract may provide that at any time before the
completion of construction the purchaser may request
the contractor to quote a lump-sum for which the
contractor is prepared to complete the construction
which is then outstanding and not paid for. However,
the contractor should be obligated to submit such a
quotation only when it is reasonably possible for him to
do so, having regard to the nature of the construction
to be effected. If the purchaser accepts the quotation
submitted, the cost-reimbursable price would be con
verted into a lump-sum price. If the quotation is not
acceptable to the purchaser, the original cost-reimbur
sable price would continue to subsist.

14. To ensure a smooth operation of the cost
reimbursable method, a system of record-keeping should
be adopted which would accurately evidence the costs
incurred by the contractor. The contractor should be
obligated to maintain records in accordance with the
forms and procedures reasonably required by the
purchaser, reflecting charges incurred and payments
effected by the contractor.

15. The cost-reimbursable method may not be appro
priate for a turnkey contract. An essential aspect of a
turnkey contract is that the contractor assumes respon
sibility for constructing works which will operate in
accordance with the contract. He will usually assume
such a responsibility only if he is allowed freely to
choose his sub-contractors. However, under the cost
reimbursable method, the purchaser may wish to
participate in the selection of sub-contractors (see
para. 12, above).

16. The risk borne by the purchaser of an increase in
construction costs may be limited by agreeing upon a
ceiling on the total amount of reimbursable costs. If the
costs incurred turn out to be lower than the ceiling, the
purchaser will only be obligated to pay such incurred
costs. A contractor who agrees to such a ceiling,
however, may increase his fee so as to protect himself
against the risk he is bearing of an increase in costs
beyond the ceiling.

17. Another approach may be for the parties to agree
at the time of the conclusion of the contract upon an
estimate of the costs of construction (Le. a "target
cost") without, however, providing that this target cost
is to constitute a ceiling on the total amount of
reimbursable costs. They may then provide that, if the
actual costs exceed the target cost, the contractor is to
be paid only a percentage of the excess. It may also be
provided that this percentage is to decrease as the
excess increases. Alternatively, the parties may agree
that, if the target cost is exceeded, the purchaser may
terminate the contract without being liable to the
contractor for costs incurred by the contractor inciden
tal to the termination. This right of the purchaser to
terminate may give the contractor an incentive to keep
his costs within the estimate. Under this alternative,
however, the purchaser may face the difficulty of
having either to refrain from terminating the contract
and to proceed with construction by the contractor,
with an obligation to pay him all reimbursable costs
exceeding the target cost, or to terminate the contract
and complete the construction by engaging another
contractor.

18. The contract should identify those kinds of costs
which are to be reimbursed. Since it may be difficult to
identify the totality of costs which may arise in
connection with construction, it is advisable to enu
merate the costs to be reimbursed and to provide that
all other costs are to be borne by the contractor, or vice
versa.

19. Certain overhead expenses of the contractor (e.g.
those connected with the head office of the contractor)
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should be considered as covered by his fee and excluded
from the costs which are to be reimbursed by the
purchaser. In defining when wages paid to the contrac
tor's personnel are to be reimbursable, the contract may
provide that only wages of the personnel on the site are
to be reimbursable, while the wages of personnel at the
contractor's head office are to be considered as over
head expenses covered by the fee. Disputes may arise
on how to value smaller items of equipment or
materials taken from the contractor's store, as they may
have been bought by the contractor at various prices
before commencement of the construction. Such dis
putes may be prevented by agreement in advance on
their prices. Costs of repairing defects for which the
contractor is responsible should be borne by him.

20. Costs incurred in employing sub-contractors and
suppliers should include only costs actually paid by the
contractor, taking into account all discounts granted to
the contractor by sub-contractors and suppliers. The
contract should determine whether discounts granted to
the contractor against payments in cash by the contrac
tor should also be taken into account.

21. Smooth and continuous construction requires that
all the necessary materials be available on the site in
accordance with the time schedule. In some cases,
however, it may be very difficult to envisage the precise
quantities needed for construction. Over-ordering may
occur, and losses may be incurred in connection with
the resale of excess materials. The contract may set a
limit on the extent to which such losses are to be
reimbursed by the purchaser.

22. Under some contracts, certain equipment, materials
or services to be used in the construction may be
supplied by the purchaser and paid for by the contrac
tor. If in such cases the contract fixes a ceiling on the
reimbursable costs (see para. 16, above) or fixes a target
cost (see paras. 17, above and 25, below), the question
may arise whether, in determining if the ceiling or
target cost has been reached, the price paid by the
contractor is to be taken into account. This question
should be settled in the contract.

23. The fee to be paid to the contractor may be a fixed
amount. If there are variations affecting the extent of
construction, the contractor's fee may require an
adjustment, and the contract should provide a
mechanism therefor (see the chapter "Variation
clauses").

24. A fixed fee gives no incentive to the contractor to
minimize his costs of construction. An alternative
approach may be to agree only on a method of
determining the fee at a later stage, taking into account
the actual extent and costs of construction. However,
this approach should be adopted only in exceptional
cases, as it may provide an incentive to the contractor
to increase the costs of construction. This method of
determining the fee is forbidden under some legal
systems.

25. The most advisable method of determining the
contractor's fee is to fix a "target fee", which is a
percentage of the target cost. If the reimbursable costs
are less than the target cost, the target fee would be
increased by a specified percentage of the saved cost.
The contract may provide that, as the saved costs
increase, the percentage payable is also to increase. If,
however, the reimbursable costs are more then the
target cost, the target fee would be decreased by a
specified percentage of the excess in cost. The contract
may provide that as the excess increases, the percentage
to be deducted is also to increase. In addition to the
costs of construction, other aspects may be regarded as
relevant in increasing or decreasing the target fee, such
as the time taken to complete construction, and the
performance of the completed works (e.g. its consump
tion of raw materials or energy). It may be noted that
providing an incentive to the contractor to lower the
costs of construction by varying the fee payable may be
combined with an incentive based on an obligation to
share the costs of construction when they exceed a
target cost.

3. Unit-price' method

26. If the unit-price method is used, the amount of the
entire price is not known at the time of the conclusion
of the contract, since the parties agree only on a rate for
a construction unit, and the price to be paid is
dependent upon the number of construction units used
for the construction. The rate fixed for a construction
unit would include the contractor's profit. The con
struction unit may be a quantity unit of materials (e.g. a
ton of cement for concreting) or a time unit of
construction (e.g. an hour spent by labour in excavation
work) or a quantity unit of construction work (e.g. a
cubic meter of reinforced concrete). Different construc
tion units may be needed for different portions of the
construction (e.g. material units for construction of
buildings and time units for erection of equipment).
Wherever feasible at the time of the conclusion of the
contract, an estimate should be made of the number of
units needed for the construction. In most cases the
unit-price method is used only in combination with
other pricing methods, since it is not suitable for pricing
aspects of the construction which by their nature
cannot be divided into several identical units. It is
unsuitable, for example, for pricing a delivery of
equipment when the items of equipment are dissimilar.
This method is frequently used in respect of civil
engineering. It is also useful where the quantity of
materials or the quantity of work needed for a portion
of the construction cannot be envisaged accurately at
the time of the conclusion of the contract, and for this
reason it is difficult for the parties to determine a lump
sum price. The unit price method may not be advisable
in a contract in which it is difficult to control the
quantities of units to be used for the construction. In a
turnkey contract, in particular, the purchaser or his
adviSers may be unable to predict at the time of the
conclusion of the contract even approximately the
quantities involved, since the techniques of construction
are usually left to the discretion of the contractor.
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Accordingly, the purchaser may face a high degree of
uncertainty as to the final price.

27. In applying the unit-price method, the risk of price
increases is divided between the contractor and the
purchaser. Since the price per construction unit is firm,
the contractor bears the risk of an increase of the costs
of materials and labour. The risk of an increase of price
due to an increase in the quantities of units needed for
the construction over the estimate made at the time of
the conclusion of the contract is borne by the purchaser.
Accordingly, the contractor should not have to add to
his price an amount to protect himself against possible
increases in quantities. The risk to the purchaser of an
increase of price due to an increase of the quantities of
units needed for the construction may be reduced if the
parties provide a ceiling. Under this approach, the
contract may provide that the purchaser would have to
pay for quantities up to the amount of the ceiling, but
that the contractor would have to bear the costs, or a
specified percentage of the costs, of an increase of
quantities beyond the ceiling. Since the price payable by
the purchaser depends on the number of units needed
for the construction, the parties should agree on clear
rules on measurement in order to avoid disputes.
Furthermore, it would be desirable to agree upon
simple units which are easily measurable.

C. Bonus payment

28. In many cases the purchaser is interested in the
completion of construction and the commencement of
the operation of the works as early as possible. He may,
therefore, be ready to pay a higher price in the form of
a bonus payment if construction is successfully com
pleted by the contractor prior to the date fixed for
completion in the contract. The amount of the bonus
may be established so as to represent a share of the
estimated profit of the purchaser due to an earlier
commencement of the operation of the works.

29. For the calculation of the bonus, the parties may
determine such share of the estimated profit to be
represented by a given sum of money for each day of
earlier completion. This amount of money per day may
then be expressed as a percentage of the price if the
lump-sum method of pricing is used or as a percentage
of the fee if thecost-reimbursable method of pricing is
used. Representing the bonus payment as a percentage
of the price or fee will enable the amount of the bonus
to change if the price or fee changes (e.g. due to
adjustment or revision of the price, or cost savings in
comparison with the target cost). If the unit-price
method is used, the amount may remain as a fixed
amount per day of earlier completion. The bonus
payment may be limited to a maximum amount.
Furthermore, payment should be due only after a
specified period of continuous operation of the works.
This approach may deter the contractor from adopting
methods of construction which are less time-consuming
but which result in defective construction. The period
of time for continuous operation of the works may
commence to run at the time of take-over or acceptance

of the works by the purchaser (see the chapter
"Completion, take-over and acceptance"). The contract
may provide that delay in the successful completion of
construction is to entail the payment by the contractor
of liquidated damages or penalties (see the chapter
"Liquidated damages and penalty clauses").

D. Currency ofprice

30. The currency in which the price is determined may
create certain risks for the parties. If the price is
determined in the currency of the contractor's country,
the purchaser bears the consequences of a change in the
exchange rate between this currency and the currency of
his country. The contractor, however, will bear the
consequences of a change in the exchange rate between
the currency of his country and the currency of another
country in which he has to pay some of the costs of
construction (e.g. payments to subcontractors). If the
price is determined in the currency of the purchaser's
country, the contractor bears the consequences of a
change in the exchange rate between this currency and
the currency of his country. If the price is determined in
the currency of a third country which the parties
consider to be stable, each party bears the consequences
of a change in the exchange rate between this currency
and the currency of his country. Where a financing
institution has granted the purchaser a loan for the
construction of the works, the purchaser may prefer the
price to be determined in the currency in which the loan
is granted.

31. In stipulating the currency in which the price is to
be paid, the parties should take into consideration
foreign exchange regulations and international treaties
which may mandatorily govern this question. In parti
cular, they should consider treaties which may regulate
payments between their respective countries and require
that payment be made in a certain currency, or
prescribe a certain form in which payments are to be
effected (e.g. through a clearing arrangement between
the two countries).

32. In cases where the parties use the lump-sum
method or unit-piice method, the risk borne by the
contractor of changes in the exchange rate of the price
currency will be reduced if the price is determined in the
same currencies in which his payments of costs con
nected with the construction are expected to be effected.
If this approach is adopted various portions of the price
may be determined in different currencies. The contrac
tor may also reduce the risk borne by him of changes in
the exchange rate of the price currency by using the
price currency under the works contract as the price
currency under sub-contracts. However, the contractor
will bear even in these cases the consequences of a
change in the exchange rate of the price currency
occurring in the period between the date when he
bought the price currency to pay for costs incurred by
him and the date when the price is paid by the
purchaser in respect of the costs.
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33. If the parties use the cost-reimbursable pncmg
method, the contract may stipulate that the costs
should be reimbursed in the same currency as the fee. If
this approach is adopted and costs are incurred in a
currency other than the currency. of the fee, the costs
must be converted into the currency of the fee at an
exchange rate. The contract should provide that the
exchange rate prevailing at a specified place on a
specified date is to be used. The date may be either the
date on which the costs were incurred by the contractor
or the date of payment of these costs by the purchaser
to the contractor. It may alternatively be provided that
the costs should be reimbursed in the same currency in
which they are incurred by the contractor.

34. A purchaser from a country which has scarce
foreign exchange resources may have an interest in
ensuring that at least a part of the price is to be paid in
the currency of his country. Thus, the currency of the
purchaser may be used for payment in respect of those
costs of construction which are incurred by the contrac
tor in the purchaser's currency (e.g. payment of local
labour or sub-contractors, or costs of accommodation
of the contractor's personnel in the purchaser's country).
Such arrangements may be made even in cases where
the lump-sum pricing method is used in the contract.
One approach may be to fix at the time of the
conclusion of the contract the part of the price to be
paid in local currency, on the basis of an estimate of the
costs to be incurred by the contractor in local currency.
Another approach is for the parties to provide a lump
sum in a foreign currency for the whole contract, but
provide that costs incurred in the local currency will,
after they are ascertained, be paid in the local currency
and be deducted from the lump-sum at a specified
exchange rate.

35. If the parties agree in the contract that the price
fixed in a currency which the parties consider to be
stable is to be paid at an agreed exchange rate in
another currency, similar effects may in substance be
achieved as by agreeing upon a currency clause (see
para. 58, below). Restrictions imposed by the applicable
law in respect of currency clauses may also apply to
such provisions. In such cases, the parties should agree
on the exchange rate which is to apply between the
currency in which the price is determined and the
currency in which the price is to be paid. The exchange
rate should be defined by reference to the rate
prevailing at a specified place on a specified date. If the
price is determined on a lump-sum or unit-price basis,
the contractor may prefer that the contract specify that
the relevant date is to be the date when the payment of
the price is actually effected. If the price is determined
on a cost-reimbursable basis, one of the dates referred
to in para. 33, above, may be specified.

36. It is not advisable to use clauses under which the
price is denominated in several currencies, and either
the debtor or the creditor is entitled to decide in which
currency the price is to be paid. Under such a clause
only the party having the choice is protected, and the
choice may bring him unjustified gains.

E. Adjustment and revision ofprice

37. Due to the long-term and complex nature of a
works contract, the parties frequently agree that the
price may be adjusted or revised in specified situations,
even if the price isa lump-sum or rates are determined
for construction units. If the cost-reimbursable method
of pricing is used, such an adjustment or revision is
usually needed only in respect of the fee, since this
method makes allowance for changes in construction
costs which would otherwise need to be covered by an
adjustment or revision clause.

38. The terminology used in the Guide distinguishes
between "adjustment" and "revision" of the price.
Adjustment refers to cases where the price may need to
be changed because the nature or extent of construction
work is changed. Revision refers to cases where,
although the nature or extent of construction work is
unchanged, the price may need to be changed because
some economic or financial factors change after the
conclusion of the contract so as to bring about a
modification in the relationship between the values of
the performances by the parties. For example, the costs
of equipment or materials to be used by the contractor
for construction of the works may change considerably
from that envisaged at the time of the conclusion of the
contract, or the value of the price currency may change
in relation to other currencies after the conclusion of
the contract. Adjustment or revision of the price may
result in an increase or decrease of the price, although
experience shows that an increase is more usual.

39. In providing for the adjustment or revision of the
price, two approaches are possible. Under the first
approach (which is dealt with in detail in the chapter
"Settlement of disputes"), the contract would obligate
the parties to agree upon an adjustment or revision.
The contract would also provide that if they fail to do
so, a court, or arbitrators, or a third person authorized
by the parties is entitled to make the adjustment or
revision. Under some legal systems, however, a court or
arbitrators cannot, in substitution for the parties,
modify any contractual provisions. Furthermore, even
if this mechanism is permissible under the applicable
law, there will be some uncertainty as to the extent of
the adjustment or revision which might be made.
Another approach (see subsections I and 2, below),
may be to stipulate in the contract a method under
which the price adjustment or revision, rather than
being dependent upon the parties' agreement, is deter
mined under some criteria specified in the contract. The
latter approach is, in general, permissible under most
legal systems and may be so formulated as to reduce
uncertainty as to the extent of adjustment or revision.
Thus, in regard to adjustment, the contract may
provide that the price is to be adjusted by the inclusion
of costs reasonably incurred by the contractor in
specified circumstances. In regard to revision, the
contract may provide that the price is to be revised in
accordance with a specified mathematical formula or to
make allowance for costs reasonably incurred.
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1. Adjustment ofprice

40. The parties may wish to define carefully the
circumstances in which the price determined in the
contract is to be adjusted, since uncertainty as to the
price will otherwise occur. In addition, a contract
intended to be a lump-sum contract may tend to take
on the nature of a cost-reimbursable contract if
adjustment is possible in a wide range of circumstances.

41. An adjustment of the price is frequently needed if
there is a variation of the construction. Adjustment of
the price in such cases is discussed in the chapter
"Variation clauses". In some situations, the contractor
may be obligated to modify his performance even
without the application of variation procedures. Some
contractual provisions, dealing with consequential price
adjustment in those situations may be needed.

(a) Incorrect data supplied by purchaser

42. The parties may wish to agree that the price is to
be adjusted in cases where, as a result of incorrect data
supplied by the purchaser, additional or more expensive
work has to be effected in comparison with the work
reasonably envisaged at the time of the conclusion of
the contract. However, the parties may wish to provide
that the price is not to be adjusted if the contractor
could reasonably have discovered the incorrectness of
the data at the time of the conclusion of the contract.
The price adjustment should cover the costs which the
contractor reasonably incurred in order to rectify errors
resulting from the incorrect data. The parties may also
wish to provide that, in cases where the incorrectness of
the data could not reasonably have been discovered at
the time of the conclusion of the contract, the price is
not to be adjusted unless the contractor subsequently
discovered the incorrectness of the data at the time they
could reasonably have been discovered and gave notifi
cation of the errors at that time to the purchaser.

(b) Unforeseeable hydrological and sub-SUr/ace
conditions

43. The contractor is normally expected to inspect the
site and its surroundings, to the extent practicable,
before submitting a tender or negotiating a contract,
and to base his negotiations on the findings made at
such an inspection. It may, however, not be possible
during such an inspection, even with the exercise of
reasonable efforts, to discover certain physical condi
tions on the site, in particular hydrological and sub
surface conditions. Different approaches may be adopted
in cases where during construction hydrological and
sub-surface conditions are encountered which could not
reasonably have been discovered by the contractor
during his inspection. The risk of such conditions may
be placed on the contractor, and he may be obligated to
bear the extra costs incurred as a result of the unfore
seeable conditions. An alternative approach may be to
provide that the price is to be increased by the higher
costs reasonably incurred by the contractor due to the
conditions encountered.

(c) Changes in local regulations

44. Certain administrative rules or other rules of a
public nature of the purchaser's or the contractor's
country may mandatorily regulate certain aspects of the
works or the methods of construction (e.g. in the
interests of safety or for environmental protection; see
the chapter "Applicable law"). If the portion of the
construction already completed; or the construction to
be effected, does not accord with such rules, whether
existing at the time of the conclusion of the contract or
enacted thereafter, changes in the construction may be
needed. The contract should determine in what cases
the price is to be adjusted.

45. The contract may provide that the contractor is
not entitled to any adjustment of the price if the change
is required as a result of a rule of the contractor's
country. If the change is required as a result of a rule of
the purchaser's country which existed at the time of the
conclusion of the contract, the price should not be
adjusted unless the purchaser had assumed in the
contract an obligation to inform the contractor of all
such rules and he had failed to satisfy his obligation. In
the event of a failure by the purchaser to give
information, the contract may provide that the price is
to be increased by the higher costs reasonably incurred
by the contractor in making the change.

46. The contract should specify who is to bear the risk
of changes required by rules enacted in the purchaser's
country after the conclusion of the contract. If the risk
is to be borne by the purchaser, the price should be
adjusted.

2. Revision ofprice

47. Under most legal systems, the principle of "nomi
nalism" is applied to payments, i.e. an amount of
currency to be paid is not automatically increased or
decreased in case the value of the currency of payment
has changed between the time the payment obligation
was assumed and the time it has to be discharged. The
value of currency may be subject to change between the
time of conclusion of the contract and the time of
payment in terms of its exchange rate in relation to
other currencies. It may also be subject to change in
terms of its purchasing power, with the result that the
construction costs of the contractor may increase or, in
exceptional cases, decrease. Many long-term contracts
contain clauses directed at reducing the risk borne by
the contractor of a change in the value of currency.
Such clauses may provide for revision of the price on
the basis of indices (see paras. 49-55, below) or on the
basis of costs actually incurred (see paras. 56 and 57,
below). However, contractual provisions concerning
price revision due to a change in the value of the price
currency are mandatorily regulated under many legal
systems. The parties should, therefore, examine whether
a clause which they intend to include in the contract is
permitted under the law of the country of each party.

48. If the parties agree on a clause for price revision, it
is advisable that such a clause should apply under the



Part Two. New international economic order: industrial contracts 281

contract only in cases where its application would result
in a significant revision of the price, e.g. a revision
exceeding a certain percentage of the price. In practice,
the percentage stipulated ranges from 5 to 10 per cent.
Price revision clauses are usually not used where the
duration of construction as determined in the contract
is less then 12 to 18 months from the coming into force
of the contract.

(a) Change in costs ofconstruction

(i) Index clauses

49. Index clauses usually link the amount of a lump
sum price to the levels of the prices of certain goods or
services prevailing on a certain date, with the result that
a change in the latter levels as indicated in specified
price indices relating to those goods and services causes
a corresponding change in the amount of the contract
price. In works contracts, the contract price is usually
linked to the levels of the prices of materials or services
(e.g. labour) needed for the construction of the works.
The purpose of index clauses is to reflect in the contract
price changes in the costs of construction. A change in
the agreed indices effects a change in the price. There is
no necessity to examine the actual prices paid by the
contractor during construction. Under the laws of some
countries, index clauses are permitted only for the
purpose of dealing with changes in construction costs
occurring between the time the contract is concluded
and its coming into force. Index clauses usually use an
algebraic formula to determine how changes in the
specified indices are to be reflected in the price.

50. The index clause should not apply to all portions
of the price. Thus, it should not apply to the portion of
the price paid in advance, since the advance payment is
intended to be used by the contractor within a short
period of time after the conclusion of the contract to
cover the contractor's working capital and expenses in
the initial stages of construction (see para. 65, below). It
should also not apply to any portion of the price
payable on the basis of the costs of construction
prevailing at the time of construction. It may also be
provided that the index clause is not to apply to
changes in costs resulting from changes in taxes and
customs duties payable by the contractor in the country
of the site. In such cases the price may be revised on the
basis of actual costs incurred by the contractor (see the
chapter "Supplies of equipment and materials"). A
ceiling on the extent to which the price may be
increased or decreased through price revision may also
be agreed upon.

51. In drafting an index clause, several indices, with
different weightings given to each index, are often used
in combination in a formula in order to reflect the
contribution of different cost elements (e.g. materials or
services) to the total cost of construction (Le. separate
indices reflecting the costs of different materials and
services may be contained in a single formula). Separate
indices will also have to be used when the sources of the
same cost element are in different countries. Often,
separate formulae, each with its own weightings, may
be used for different construction operations. If, for

instance, the construction involves a number of dis
similar types of operations, such as excavation,
concreting, brickwork, erection, and dredging, a single
price revision formula may be difficult to draft and may
produce inaccurate results. It may therefore be pre
ferable to have a separate formula for each main item
of the construction.

52. An index clause usually includes a certain percen
tage of the price (commonly 5-20 per cent) which is not
subject to any revision under the clause. This percentage
is intended to make allowance for the fact that some
items may be paid for by the contractor at a lower price
level than that reflected in the price index for those
items. This percentage may also afford some protection
against other inaccuracies resulting from the formula
used in the clause. In addition, if the aim of the index
clause is to protect the contractor only against higher
costs of construction and not against inflation in
general, this percentage may reflect the contractor's
profit. The inclusion in the clause of such a percentage
also creates an incentive for the contractor to try to
protect himself against price increases (e.g. by making
purchases at appropriate times).

53. Whether a price revision is needed should be
determined at the time of each interim payment. In
order to use the agreed indices, the contract should
specify the dates to be used for comparing the levels of
the indices. The contract may provide that the base
levels of the indices are to be those existing on the date
the contract was concluded. Alternatively, when the
contract is concluded on the basis of tendering, the
contract may provide that the base levels of the indices
are to be those existing a specified number of days (e.g.
45 days) prior to the submission of the contract bid, or
those existing a specified number of days prior to the
closing date for the submission of bids. The contract
should also provide that these base levels are to be
compared with the levels of the same indices existing a
specified number of days prior to the last date of the
period of construction in respect of which payment is to
be made. It may alternatively be provided that the base
levels are to be compared with the levels existing a
specified number of days prior to the date on which
payment is due. If the contractor is in delay with
completion of the construction, it may be provided that
the levels of the agreed indices existing a specified
number of days prior to the agreed date for per
formance should be used, if these levels are more
favourable for the purchaser.

54. Several factors may be relevant in deciding on the
indices to be used. The indices should be readily
available (e.g. they should be published at regular
intervals). They should be accurate. Indices published
by recognized bodies (such as well-established chambers
of commerce) or governmental or intergovernmental
agencies may be selected. Where certain construction
costs are to be incurred by the contractor in a particular
country, it may be advisable to use the indices of that
country.
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55. In some countries, particularly in developing
countries, the range of indices available for use in an
index clause may be limited. If an index is not available
for a material to be used in the construction, the parties
may wish to use an index available in respect of another
material. This material should be such that its price is
likely to change in the same proportions and at the
same times as the actual material to be used (e.g.
because it is composed of the same raw material or can
be used as an alternative to the actual material to be
used). For example, if there is no wage index available,
a consumer price index (or cost-of-living index) is
sometimes used as a "proxy index".!

(ii) Documentary proofmethod

56. In some contracts, a method often referred to as
the documentary proof method is used to deal with
changes which may occur after the conclusion of the
contract in certain specified costs connected with the
construction. The documentary proof method is based
on the principle that the contractor is to be paid the
amount by which actual costs connected with the
construction exceed the costs upon which the calcula
tion of the price determined in the contract was based,
due to changes in the price levels which existed at the
time of conclusion of the contract. This method
contains disadvantages for the purchaser. Even if a
lump-sum contract is agreed upon, the purchaser has to
pay for all increases in construction costs due to

1I1/ustrative provision (index clause)

"(1) The agreed price shall be revised if there is an increase or
decrease in the costs of ... (list materials or services to be covered
by this clause). The revision shall be made by the application of
the formula contained in the annex to this contract (see appendix
to this chapter). The price, however, shall not be revised if the
increase or decrease of the price resulting from the application of
the formula does not exceed ... per cent of the agreed price.

"(2) The base levels of the indices shall be those existing [at the
time of the conclusion of the contract] [ ... days prior to the
actual submission of the bid] [ ... days prior to the closing date
for the submission of bids]. These levels shall be compared with
the levels of the same indices existing [ ... days prior to the last
day of the period of construction in respect of which payment is to
be made] [ ... days prior to the date on which the payment
claimed is due]. However, if the contractor is in delay in
construction, the base levels shall, at the purchaser's option, be
compared with the levels existing ... days prior to the agreed date
for performance.

"(3) The portion of the price subject to revision shall be ...
per cent of the price for the construction of ... (indicate items of

construction workto be covered by this clause) effected during the
construction period in respect of which the payment is to be made.

"(4) No revision shall be made in respect of that portion of the
price paid by the purchaser in advance.

"(5) Where any portion of the price to be paid to the
contractor is to be determined on the basis of the actual costs
incurred by the contractor in effecting performance, such portion
of the price shall not be subject to revision.

"(6) If a dispute arises between the parties with regard to the
weightings in the formula, the weightings shall be adjusted by [the
engineer] [the arbitrators] [the court] if they have been rendered
unreasonable or inapplicable as a result of changes in the nature
and extent of constrUction.

"(7) For the purposes of this provision the indices published
by ... in ... (indicate the country) shall be used. If these indices
cease to be available, other indices shall be used if they can
reasonably be expected to reflect price changes in respect of the
construction costs covered by this clause."

increases in the prices of equipment, materials, or
labour. It may be difficult to ascertain at a later stage
the costs upon which the calculation of the contract
price was based. In addition, the contractor may have
little incentive to keep down the costs of construction.
The administrative work needed by the contractor to
obtain documentary proof of the costs of construction,
and by the purchaser to verify such costs, may be
almost as extensive as under a cost-reimbursable
contract. The documentary proof method should be
used only in respect of portions of the price calculated
on the basis of unstable cost factors where the index
clause method (see paras. 49-55, above) cannot be used
(e.g. where relevant indices are not available).

57. If the parties wish to use the documentary proof
method, they should specify in the contract the portion
of the price that is subject to revision (e.g. the portion
payable during the course of construction). The contract
should also identify the equipment, materials or services
in respect of which revision of the price is to take place
and separately state the amount of the costs relating to
such equipment, materials or services upon which the
contract price relating to such items was based. A
revision of the price should occur not only in case of an
increase but also in case of a decrease in costs. The
contractor should be obligated to prove the costs
actually incurred by him, and the contract should set
forth procedures, similar to those which are to be used
under a cost-reimbursable contract (see para. 14,
above), for proving such costs. Furthermore, a revision
of price should occur only by reason of a change in the
costs actually incurred by the contractor due to a
change in the prices of equipment, materials and
services. A revision should not occur in respect of
higher costs incurred due to an underestimation by the
contractor of the scope of his construction obligations
at the time of the conclusion of the contract. The
contract may also provide that an increase of the actual
costs over the estimated costs is to result in a price
revision only if the increase exceeds a certain percentage
of the estimated costs (see para. 48, above) and the
contractor is to be entitled to only a certain percentage
of the increase. Furthermore, the contract may require
the contractor to purchase equipment or materials in
respect of which price revision is permitted from
approved sources, or after obtaining competitive bids.

(b) Change in exchange rate of price currency in rela
tion to other currencies

(i) Currency clause

58. Under a currency clause, the price to be paid is
linked to an exchange rate determined at the time of the
conclusion of the contract between the price currency
and a certain other currency (referred to as "the
reference currency"). If this rate of exchange has
changed at the time of payment, the price to be paid is
increased or reduced in the ratio that the exchange rate
determined at the time of the conclusion of the contract
bears to the exchange rate prevailing at the time of
actual payment. It may be desirable to adopt, for
purposes of comparison, the time of actual payment
rather than the time payment falls due. If the latter time
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is adopted, the contractor may suffer a loss if the
purchaser delays in payment. The place whose exchange
rate is to be later taken into consideration should be
specified.

59. If a currency clause is to serve its purpose, the
reference currency must be stable. The insecurity arising
from the potential instability of a single reference
currency may be reduced by reference to several
currencies. The contract may determine an arithmetic
average of the exchange rates between the price
currency and several other specified currencies, and
provide for revision of the price in accordance with
changes in this average.

(ii) Unit-oJ-account clause

60. If a unit of account clause is used, the price is
denominated in a unit of account composed of cumu
lative proportions of a number of selected currencies.
The unit of account is usually defined in an internation
al treaty or by an international organization, and the
definition specifies the selected currencies and the
relative weighting given to each currency making up the
unit. In contrast to a currency clause in which several
currencies are used, the weighting given to each selected
currency of which the unit of account is composed is
not the same, and greater weight is usually given to
currencies generally used in international trade.2

61. The main advantage of using a unit of account as
the currency unit with which the price currency is to be
compared is that a unit of account is relatively stable,
since the weakness of one currency is usually balanced
by the strength of another currency of which the unit of
account is composed. A unit of account clause will
therefore give substantial protection against changes in
exchange rates of the price currency in relation to other
currencies.

62. In choosing a unit of account to be used in a
clause, the parties should consider whether the relation
between the price currency and the unit of account can
be easily determined at the relevant times, i.e. at the
time of the conclusion of the contract and at the time of
payment. The unit of account defined by the Inter
national Monetary Fund as the Special Drawing Right
(SDR) is sometimes used. The value of this unit of
account in terms of a number of currencies is published
periodically by the International Monetary Fund.

F. Payment conditions

63. Payment conditions express, in time sequence, the
relationship of the obligations to be performed by the
parties, i.e. the construction of the works by the

2l//ustrative provision

"The price is agreed upon subject to the condition that ...
(indicate a unit of account) is equal to ... (indicate unit or units of
the price currency). Should this relationship have changed at the
time of the actual payment of the price by more than ... per cent,
the price to be paid shall be increased or decreased so as to reflect
the new relationship between the unit of account and the unit of
the price currency."

contractor and the payment of the price by the
purchaser. Under many contracts, a lump-sum price
payable is broken down and allocated against major
items of the performance to be effected by the
contractor (e.g. civil engineering, supply of equipment,
transfer of technology). Under most payment condi
tions, the portions of the price in respect of such major
items are payable at different stages in specified
percentages, for example, in respect of the supply of
equipment, 10 per cent as an advance payment (see
paras. 65-66, below), 70 per cent during construction
(see paras. 67-72, below), 10 per cent after take-over or
acceptance of the works (see para. 73, below), and
10 per cent after expiry of the guarantee period (see
paras. 74-75, below). These specified percentages may
differ in respect of the different major items. Payment
conditions usually also stipulate modalities of payment
(e.g. a letter of credit, or the documents against which
payment is to be made). The place of payment may also
have significant legal consequences, in particular in
determining which party bears the risk of changes in the
value of currency during transfers of funds (e.g. where
the place of payment is in the purchaser's country and
the funds are transferred to the contractor's country),
and in determining the applicable foreign exchange
restrictions.

64. Payment conditions may influence the amount of
the price. If the contractor has to finance the construc
tion because the price is only payable upon the
completion of construction, he will usually charge a
higher price. On the other hand, if the contractor is
paid more than the value of performances effected by
him, he may have less incentive to continue to perform
promptly. The purchaser, therefore, usually pays the
contractor a substantial portion of the price progres
sively as various steps in the construction are completed.
Payment conditions should contain ancillary provisions
appropriate to the chosen pricing method. Thus, a cost
reimbursable contract should provide procedures for
the verification of costs incurred by the contractor prior
to payment, and a contract using the unit-price method
should provide procedures for the measurement of
construction effected.

1. Advance payment

65. An advance payment is usually required under a
works contract to cover the contractor's working
capital and expenses in the initial stages of the
construction (e.g. for purchase of construction mach
inery, transport and accommodation of personnel, and
initial purchases of equipment and materials). Such
payment may also provide to the contractor some
protection against loss in the event of a termination of
the contract by the purchaser prior to the commence
ment, or at an early stage, of the construction. !he
purchaser is usually protected by a guarantee agamst
failure by the contractor to repay the advance (see the
chapter "Security for performance"). The amount of
the advance payment may be calculated so as to cover
the initial expenses of the contractor which are antici
pated.
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66. The advance payment is usually to be directly
remitted by the purchaser to a bank designated by the
contractor, upon the provision by the contractor of the
performance and repayment guarantees (see the chapter
"Security for performance").

2. Payment during construction

67. Payment conditions usually provide for the pay
ment of a substantial portion of the price in accordance
with the progress of construction. Sometimes such
payment is also linked to the manufacture of equipment.
The amount to be paid during construction should be
determined taking into consideration the nature of the
construction effected and the pricing method adopted.

68. One approach to determining the time and extent
of payment may be to identify specific portions of the
construction (e.g. excavation, or construction of the
foundations), and provide that specified sums are to be
payable upon completion of those portions. An alterna
tive approach frequently used is to provide that the
contractor is entitled to receive progress payments for
the construction completed within specified periods of
time (e.g. every month), the extent of the payment
depending upon the extent of construction effected
within that period.

69. Equipment and materials supplied by the contrac
tor may be paid for after their incorporation in the
works, as part of the construction effected, under one
or other of the approaches described in the preceding
paragraph. The parties may, however, agree on another
approach, particularly in cases where the equipment
and materials are taken over by the purchaser after
their delivery and are in his possession until their use
for construction. In these cases the portion of the price
in respect of such equipment and materials may be
payable against documents proving that they have been
handed over to the first carrier for transmission to the
purchaser, or that they have been delivered to the site
(see the chapter "Supply of equipment and materials").

70. Since payments during construction are to be
effected in respect of construction already completed,
the parties should clearly agree upon the procedures
(e.g. measurement) for determining such completion.
The purchaser may wish to authorize the consulting
engineer to check the extent of the completed construc
tion. To obtain a progress payment, the contractor may
be required under the contract to submit to the
consulting engineer at the end of each payment period
certain documents supported by a detailed report
concerning the construction completed in the relevant
payment period. Payments may be effected on the basis
of interim certificates issued by the consulting engineer
or the purchaser.

71. The contract should specify the documents which
the contractor is obliged to submit to obtain payment,
such as his invoice, bills of lading, certificates of origin,
packing lists, and inspection certificates. The docu
ments to be required may depend upon the time and

manner of performance. Different documents may be
required in respect of supplies of equipment, materials,
or services. The documents required may also differ
depending on the method of pricing used by the parties
(e.g. if the cost-reimbursable method is used, docu
ments proving that the contractor solicited a specified
number of offers for the sale of equipment and
materials to be used in the construction, and accepted
the best offer).

72. The contract should specify a period of time
within which an interim certificate for payment is to be
issued by the consulting engineer or the purchaser and a
period of time after issuance of this certificate within
which payment is to be effected by the purchaser. The
portion of the price due under the certificate may be
payable upon submission of the certificate to a bank to
be specified in the contract. In case of a failure to issue
the certificate even though the event entitling the
contractor to payment has occurred, or to pay the
amount due under the certificate, the contractor should
be entitled to claim payment in dispute settlement
proceedings (see the chapter "Settlement of disputes").

3. Payment after take-over or acceptance of works

73. Certain percentages of some portions of the price
(e.g. for supply of equipment and materials, civil
engineering, erection, or transfer of technology) may be
payable only upon proof that construction has been
successfully completed (e.g. after acceptance of the
works). The contract should stipulate that the pur
chaser is to pay such portions of the price within a
certain period of time after such proof (e.g. within two
weeks after successful performance tests have been
conducted or an acceptance protocol has been signed;
see the chapter "Completion, take-over and accep
tance"). In some cases a portion of the price may be
made payable within a specified period of time after
take-over of the works (see the chapter "Completion,
take-over and acceptance").

4. Payment after expiration ofguarantee period

74. To protect the purchaser against the consequences
of defective construction by the contractor, the contract
may provide that a certain percentage of the price is
payable only after expiry of the guarantee period (see
the chapter "Failure to perform"). In fixing the
percentage to be paid after expiry of the guarantee
period, the parties should take into account the other
securities which are available to the purchaser in case of
the discovery of defects during the guarantee period. If
the purchaser is sufficiently protected by a performance
guarantee (see the chapter "Security for performance"),
it may be provided that the entire price is payable at the
time of the acceptance of the works.

75. The contract should specify a period of time
commencing to run on the expiry of the guarantee
period within which the purchaser is obliged to pay the
portion of the price then outstanding. However, if any
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defects are discovered and notified within the guarantee
period, the purchaser should be entitled to retain from
the portion of the price then outstanding an amount
which is sufficient to compensate him for the defects.
This right of retention should exist until the contractor
cures the defects and pays any damages to which the
purchaser may be entitled.

5. Credit granted by contractor or contractor's country

76. In most cases the construction of works is
financed by a financing institution on the basis of a
loan granted by it to the purchaser. However, in some
cases where the contractor has at his disposal ample
financial resources, and the works to be constructed is
not large, the contractor may be ready to grant a credit
to the purchaser in respect of a portion of the price. In
such cases, the portion of the price covered by the
credit is usually to be repaid by instalments within a
specified period of time after take-over or acceptance of
the works by the purchaser.

77. Where the contractor grants such a credit to the
purchaser, some of the issues which are settled in a
separate loan agreement when a loan is granted by a
financing institution (e.g. security for repayment of the
loan by the purchaser and interest payable on the loan)
need to be settled in the works contract.

78. The construction of works is sometimes financed
by using a credit granted by the Government of the
contractor's country to the Government of the pur
chaser's country. In these cases the parties should, when
drafting the payment conditions, take into considera
tion the provisions of the agreement between the
Governments and the rules which may be issued in the
purchaser's country in connection with the implementa
tion of the agreement (e.g. conditions under which the
credit may be used for construction).

Appendix

Formula for revising agreed price*

The price revision envisaged in clause ... of this
contract shall be made by the application of the
following formula:

PI =~ (a+b M1 +c NI +d~+e WI )
100 Mo No 00 Wo

where:
PI = Price payable under clause ;

Po = Initial price to which clause is to be applied;

Ml> NI' °1, W1= Index levels for the various cost
elements (e.g. materials and services) covered by

"This formula is adapted from a formula set forth in ECE General
Conditions for the Supply and Erection of Plant and Machinery for
Import and Export, No. 188A (United Nations publication, Sales
No. 1957: 11.E/Mim.3).

clause ... prevailing at the relevant time before
payment (see paragraph (2) of the illustrative
provision);

Mo, No' °0 , Wo = Base index levels of the same cost
elements prevailing at the time of the conclusion of
the contract, or at an agreed point of time prior to
the conclusion of the contract (see paragraph (2) of
the illustrative provision);

a = Percentage of price excluded from price adjust
men.t (see paragraph (3) of the illustrative provision);

b, c, d, e = Weightings given to the various indices,
reflecting the proportions in which the various cost
elements contribute to the costs of construction
covered by the index clause;

a + b + c + d + e = 100.

[A/CN.9/WG.V/WP.15/Add.2]

Consulting engineer

Summary

A consulting engineer as dealt with in this chapter is
an engineering firm engaged by the purchaser to render
advice and technical expertise to the purchaser, to take
certain actions under the works contract on behalf of
the purchaser, or to exercise certain independent
functions under the contract (paragraphs I and 2). The
works contract should set forth clearly the authority
and functions of the consulting engineer to the extent
that they affect the rights and obligations of the
contractor (paragraph 3). The contract need not au
thorize or regulate the rendering by the consulting
engineer of advice and technical expertise to the
purchaser (paragraphs 4 and 5). It should, however, set
forth any authority of the consulting engineer to act on
behalf of the purchaser, including any limitations on
such authority (paragraphs 6 and 7).

In some works contracts the parties may wish to
provide for a consulting engineer to exercise certain
functions independently, rather than for or on behalf of
the purchaser. Such independent functions may include
resolving on-site technical questions arising during the
course of construction, certifying the existence of
certain facts giving rise to rights and obligations under
the contract or determining the existence of such rights
and obligations, or deciding upon disputes between the
parties. The parties may consider it desirable that the
consulting engineer not be authorized to decide upon
disputes arising from services supplied or work per
formed by him (paragraphs 8 to 10).

The contract should establish the extent to which an
act or decision of the consulting engineer pursuant to
an independent function is to be considered binding on
the parties. In this respect the contract should provide
that .all acts or decisions taken by the consulting
engineer pursuant to his independent functions are
subject to review in arbitral or judicial proceedings. It
would be desirable for the contract to provide that an
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act or decision of the consulting engineer which is
subject to review must be complied with until it is
modified or reversed in arbitral or judicial proceedings,
and that the contractor is entitled to compensation for
additional work performed or costs incurred by hiJll as
a result of conforming to or complying with the act or
decision. The parties might, however, consider whether
the arbitral or judicial tribunal should be given discre
tion to decide that an act or decision of the consulting
engineer is not to be conformed to or complied with
pending the outcome of the proceedings (paragraphs 12
and 13).

The consulting engineer usually should be named in
the invitation to tender and in the works contract. The
parties may also wish to consider whether, in the event
that a consulting engineer exercising independent func
tions must be replaced while the construction is in
progress, the selection of the new consulting engineer
should be left exclusively to the purchaser,or whether
the contractor should be able to participate in the
selection of a new consulting engineer proposed by the
purchaser. If the contractor is to be entitled to
participate in the selection of a new consulting engineer,
the contract should provide for appropriate procedures
to enable him to do so (paragraphs 14 to 16).

It may be desirable for the contract to provide that
the consulting engineer may not delegate his authority
to exercise independent functions to a third person who
is not his employee without the written consent of both
parties (paragraphs 17 and 18).

The parties should agree upon the extent to which the
consulting engineer should have access to information,
the site, places of manufacture of equipment, materials
and supplies to be incorporated in the works, the plant
under construction and the completed works, in order
to enable him to perform his functions effectively
(paragraph 19).

* * *
A. General remarks

1. The purchaser will require the services of an
engineer from the early stages of an industrial works
project. The services which an engineer might render
prior to the conclusion of the works contract may
include, for example, making feasibility and other pre
contract studies, preparing the design, drawings and
specifications for portions or all of the works, preparing
tender and contract documents, handling tendering
procedures and advising the purchaser on various other
technical matters. After the contract has been entered
into, the purchaser will continue to rely on an engineer
to provide advice and technical and managerial expertise
in connection with the construction of the works. In
some cases, an engineer may be authorized to take on
behalf of the purchaser various actions provided for by
the works contract. In addition, an engineer may be
authorized to exercise certain independent functions
which directly affect the rights and obligations of both
parties to the contract.

2. In some cases a purchaser may have on his own
staff engineers who are capable of supplying the various
services which the purchaser will require in connection
with the construction of the works. In other cases,
however, the purchaser's staff may not be able to
supply all the engineering services required, and the
purchaser will have to engage an engineering firm in
order to obtain such services. Such a third-party firm is
referred to in this chapter as the "consulting engineer".
Even in cases where the purchaser's in-house engi
neering capabilities are sufficient, the purchaser may
wish to engage a consulting engineer in order to
supplement these capabilities, for example, where a
consulting engineer has particular expertise or experience
in the implementation of similar projects. In addition, if
the works contract provides for certain independent
functions to be exercised by an engineer, the contract
will usually require that these functions be exercised by
a consulting engineer rather than by engineers on the
staff of the purchaser.

3. This chapter deals with provIsIOns in the works
contract with respect to the authority and functions of a
consulting engineer who is engaged by the purchaser.
While such authority and functions will be established
by the contract between the consulting engineer and the
purchaser, the works contract should set forth clearly
such authority and functions to the extent that they
affect the rights and obligations of the contractor. This
will enable the contractor to know when he may rely on
or must give effect to acts or decisions taken by the
consulting engineer. In addition, doubts as to whether
such acts or decisions are within the scope of the
authority of the consulting engineer will thereby be
avoided.

B. Authority and functions ofconsulting engineer

1. Rendering services to purchaser

(a) Rendering advice and technical expertise to purchaser

4. With any type of works contract, it is important for
the purchaser to possess or to have access to the
technical expertise necessary to satisfy himself that the
design and specifications for the works meet his
requirements and that the work is progressing satis
factorily, and to take the various decisions and exercise
the other functions which are within his province under
the contract. For example, he must be able to approve
the construction time schedule submitted by the con
tractor, monitor the progress of the construction, assess
the performance of the contractor in order to determine
whether to make payments claimed to be due by the
contractor, evaluate delays or defects in construction
and determine what measures to take in that regard,
order variations or decide upon variations proposed by
the contractor, decide upon sub-contractors proposed
by the contractor, deal with exempting impediments or
hardship situations and evaluate the results of inspec
tions and tests. In certain contracts it may be necessary
for the purchaser to contract for supplies and equip
ment, check and evaluate drawings submitted by the
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contractor, evaluate guarantees proffered by contractors
and suppliers and schedule and co-ordinate work
performed by various contractors. In a cost-reimbursable
contract, it will be necessary for the purchaser to
ascertain whether the costs of items for which the
contractor seeks reimbursement are reasonable and
correct. In a unit-price contract, the purchaser will have
to verify the amount of units of materials or labour
used. The purchaser will often engage a consulting
engineer to advise him and render technical expertise as
to all these matters.

5. Since the mere rendering by the consulting engineer
of such advice and expertise to the purchaser will not
directly affect the contractor's contractual rights and
obligations, there is no need for the works contract to
authorize or regulate the exercise of such functions by
the consulting engineer. On the other hand, it may be
desirable for the contract to contain provisions designed
to enable or facilitate the exercise of such functions,
such as provisions granting the consulting engineer
access to the site or place of manufacture or informa
tion necessary to monitor the progress of the work and
exercise his other functions (see para. 19, below).

(b) Acting on behalf ofpurchaser

6. In addition to rendering advice and technical
expertise to the purchaser, a consulting engineer may be
authorized to take, on behalf of the purchaser, some or
all of the acts of the nature referred to in para. 4,
above. In such cases, since the acts by the consulting
engineer may directly affect the contractor's contractual
rights and obligations, the contract should set forth the
authority of the consulting engineer to take such acts,
including any limitations upon such authority (e.g. any
restrictions on the authority of the engineer to order or
agree to variations on behalf of the purchaser). In
addition, the contract should oblige the purchaser to
notify the contractor in writing of any addition to or
change in the authority of the consulting engineer
effected after the contract has been entered into. The
types of acts to be taken by the consulting engineer on
behalf of the purchaser will vary depending upon the
nature of the contract. In a turnkey contract, the acts to
be taken by the consulting engineer will normally be
more limited than under less comprehensive types of
contracts.

7. The contract should also specify any authority of
the consulting engineer to communicate with the
contractor on behalf of the purchaser. For example, the
contract may provide for communications between the
purchaser and the contractor dealing with matters
within the authority of the consulting engineer to be
transmitted through the engineer.

2. Independent functions

8. In some works contracts, the parties may wish to
provide for a consulting engineer to exercise certain
functions independently rather than for or on behalf of
the purchaser. Such independent functions may be of

various types. For example, the parties may consider it
desirable for a consulting engineer to be on site to be
able expeditiously to answer technical questions which
arise during the course of construction, to resolve
discrepancies, errors or omissions in the drawings or
specifications or to interpret technical provisions of the
contract. In addition, the parties might in some cases
wish to authorize the consulting engineer to certify the
existence of certain facts which would give rise to rights
or obligations under the contract, or also to determine
the existence of such rights or obligations. The following
are examples of such functions:

Certify the entitlement of the contractor to payments
claim~d by him;

Certify the existence of a delay or other failure to
perform;

Certify the occurrence and duration of events asserted
to be exempting impediments, or also determine that
such events do constitute exempting impediments
(see the chapter "Exemptions");

Certify the existence of circumstances asserted as
grounds to justify suspension of construction or
order suspension of construction (see the chapter
"S1.<spension of construction");

Certify whether mechanical completion tests or per
formance tests are successful or whether additional
or modified tests should be performed (see the
chapter "Inspection and tests");

Certify the existence of circumstances asserted as
grounds to justify termination of the contract (see the
chapter "Termination");

Certify the existence of circumstances asserted by the
contractor as a ground for objecting to a variation
ordered by the purchaser, or decide whether a
variation should be performed (see the chapter
"Variation clauses");

Determine the consequences of variations upon the
contract price and the time for completion by the
contractor (ibid.);

Certify the existence. of circumstances asserted as
giving rise to rights under a hardship clause, or
determine that a situation of hardship exists (see the
chapter "Hardship clauses");

Assist the parties in re-negotiations under a hardship
clause, or adapt the contract if the parties to re
negotiations are unable to agree on an adaptation
(ibid.);

Determine the amount of additional time for per
formance to which the contractor is entitled as a
result of a suspension of construction by the pur
chaser or for other reasons (see the chapters
"Suspension of construction" and "Completion, take
over and acceptance").

9. The contract might provide for matters such as
those referred to in the previous paragraph to be
submitted directly to the consulting engineer for his
action, either in the context of a dispute between the
parties or otherwise. For example, the contract might
provide for a claim by the contractor for payment to be
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submitted to the consulting engineer for his certifica
tion, together with the bills or accounts in support of
the claim. Or, the contract might authorize the con
sulting engineer to resolve a dispute between the parties
as to whether the contractor is entitled to payment
(unless the dispute arises from a failure of the consulting
engineer to certify payment claimed to be due by the
contractor; see para. 10, below). The parties might also
in some cases wish to authorize the consulting engineer
to decide upon disputes between the parties as to
matters additional to those referred to in the previous
paragraph. Reference of disputes to the consulting
engineer could provide a more expeditious means for
dealing with the disputes than referring them directly
for resolution by arbitration or judicial proceedings. It
would enable the disputes to be dealt with by someone
who is involved in' and knowledgeable about the
project, and who would be aware of most or all of the
relevant correspondence and arguments.

10. The parties may wish to consider whether the
consulting engineer should be authorized to decide
upon all disputes between the parties concerning the
project, or only those disputes involving matters within
the competence and expertise of the consulting engineer,
i.e. disputes concerning technical matters relating to the
scope, quality and construction of the works. In the
latter event,' the parties may wish to specify more
precisely the types of disputes upon which the consulting
engineer may decide. The parties may consider it
desirable, however, for the consulting engineer not to
be authorized to decide upon disputes arising from
services supplied or work performed by him (e.g.
disputes concerning a design supplied by him) or from
actions which he has taken pursuant to the contract or
which, although authorized to take, he has failed to
take (e.g. disputes arising from his issuance or failure to
issue a certificate of payment).

11. If the consulting engineer is to be authorized to
exercise independent functions, even though he may be
selected or engaged by the purchaser it may be desirable
for the contract to provide that these functions are to
be exercised impartially as between the purchaser and
the contractor. Moreover, the parties may wish to
provide in the contract that, in the exercise of inde
pendent functions other than those that involve simply
finding or certifying the existence of facts or events, the
consulting engineer is to apply and give effect to the
provisions of the contract and not simply to act in
accordance with his own conception of fairness and
without regard to the provisions of the contract.

12. The contract should establish the extent to which
an act or decision of the consulting engineer pursuant
to an independent function is to be considered binding
on the parties. In this respect the contract should
provide that any such act or decision may be referred
by either party for review in arbitral or judicial
proceedings. The contract might also provide that any
matter upon which the consulting engineer has failed to
take an act or decision within a specified period of time
after having been requested by a party to do so may be
referred to such proceedings, unless the contract pro-

vides another means of dealing with the matter (e.g. by
providing that a certification is deemed to have been
made).

13. It would be desirable for the contract to provide
that an act or decision of the consulting engineer which
is subject to review must be conformed to or complied
with until it is modified or reversed in arbitral and
judicial proceedings, in order to avoid lengthy and
costly interruptions in the construction. However, the
contract should entitle the contractor to be compen
sated by the purchaser for any additional work per
formed or costs incurred by the contractor, not
otherwise provided for in the contract, as a result of
conforming to an act or complying with a decision of
the consulting engineer, even if the act or decision is
subsequently modified or reversed in arbitral or judicial
proceedings. The parties might consider whether it is
desirable to provide that the arbitral or judicial tribunal
may, at its discretion, decide that an act or decision of
the consulting engineer is not to be conformed to or
complied with pending the outcome of the proceedings.

C. Selection and replacement ofconsulting engineer

14. When a consulting engineer has been retained to
render pre-contract services to the purchaser (see para.
1, above), he will normally continue as the consulting
engineer under the contract, even if he is to perform
independent functions. The consulting engineer usually
should be named in the invitation to tender so that
tendering contractors are aware that he must be
accepted as the consulting engineer under the works
contract. The consulting engineer should also be named
in the works contract.

15. The parties may wish to consider whether, in the
event that a consulting engineer must be replaced while
the construction is in progress, the selection of the new
consulting engineer should be left exclusively to the
purchaser or whether the contractor should be able to
participate in the selection of a new consulting engineer
proposed by the purchaser. If the new consulting
engineer is only to render technical advice and assistance
to the purchaser or to act on behalf of the purchaser, he
should be chosen by the purchaser alone. If he is to
exercise independent functions, the contract might
provide either that the new consulting engineer is to be
chosen by the purchaser alone, or that the contractor is
entitled to participate in the choice. It may be noted,
however, that some international lending agencies will
not permit the contractor to participate in the choice in
projects which are financed by them.

16. When a new consulting engineer who is to act on
behalf of the purchaser or is to exercise independent
functions is to be chosen by the purchaser alone, the
contract should obligate the purchaser to deliver to the
contractor written notice of the name and address of
the new consulting engineer. Where the contractor is to
participate in the selection of a new consulting engineer,
the contract should require the purchaser to inform the
contractor of the proposed new consulting engineer and
seek the contractor's approval thereof. The purchaser



Part Two. New international economic order: industrial contracts 289

should be permitted to engage the proposed new
consulting engineer if within a specified period of time
after delivery of the notice the contractor does not
deliver to the purchaser an objection to the proposed
new consulting engineer, specifying the grounds for his
objection. The contract may further provide that any
objection by the contractor to the new consulting
engineer proposed by the purchaser must be based
upon reasonable grounds. If the contractor objects to
the new consulting engineer proposed by the purchaser,
but the purchaser is of the view that the contractor's
objection is not based upon reasonable grounds, the
dispute should be resolved under the dispute settlement
machinery contained in the contract. If the contractor's
objection is found not to be based upon reasonable
grounds, the purchaser should be entitled to engage the
new consulting engineer proposed by him. On the other
hand, if the contractor's objection is found to be
reasonable, the purchaser should be obliged to propose
another consulting engineer.

D. Delegation ofauthority by consulting engineer

17. In cases where the consulting engineer is to
exercise independent functions, the parties may consider
it desirable to provide that he may not delegate his
authority to exercise such functions to another con
sulting engineer who is not his employee without the
written consent of both parties. Such a restriction
should be contained both in the purchaser's contract
with the consulting engineer and in the works contract.
Similarly, in cases where the consulting engineer is to
act on behalf of the purchaser, any limitations which
the purchaser may wish to impose upon the ability of
the consulting engineer to delegate his authority to
exercise such functions should be contained both in the
purchaser's contract with the consulting engineer and in
the works contract, so that the contractor is made
aware of such limitations. However, the ability of the
consulting engineer to allocate his authority among
individual engineers employed by him should not be
limited. For example, a consulting engineer maydesig
nate a site representative to exercise day-to-day activities
but may deal with more substantial matters at a higher
level within the management hierarchy of the consulting
engineering firm.

18. The contract might also provide that any acts of a
consulting engineer to whom authority has been dele
gated with the appropriate consent by the consulting
engineer named in or engaged under the provisions of
the contract shall have the same effect as if the acts had
been taken by the original consulting engineer. It might
also provide that the original consulting engineer may
take any act which the consulting engineer to whom
authority has been delegated is authorized to take but
has not taken (e.g. to order the cure of defects).

E. Information and access to be provided
to consulting engineer

19. In order to enable the consulting engineer to
exercise his functions effectively, he may need to have

various types of information, as well as access to the
site, access to the places of manufacture of equipment,
materials and supplies to be incorporated in the works,
and access to the plant under construction and to the
completed works. The parties should agree upon the
extent to which the contractor is obligated to provide
such information or grant such access to the consulting
engineer. He should normally have as a minimum the
degree of access which is accorded to the purchaser
under the contract.

[AlCN.9/WG.V/WP.15/Add.3]

Transfer of technology

Summary

The purchaser will require a knowledge of the
industrial processes necessary for production embodied
in the works, and require the technical information and
skills necessary for the operation, maintenance and
repair of the works. The communication to the pur
chaser of this knowledge, information and skills is often
referred to as the transfer of technology (paragraph I).

Different contractual arrangements can be entered
into for the construction of the works and the transfer
of technology (paragraph 2). The transfer of technology
itself may occur in different ways. It may occur, for
example, by acquiring an understanding of the nature
and functioning of the works (paragraph 3), through
the licensing of industrial property (paragraph 4) or the
communication ofconfidential know-how (paragraph 5).
The information and skills necessary for the operation,
maintenance and repair of the works may be communi
cated through documents, or through the training of
the purchaser's personnel (paragraph 6).

The Guide does not attempt to deal comprehensively
with the licensing of industrial property or the com
munication of know-how, and this chapter merely notes
certain issues which the parties should address when a
works contract involves industrial property or know~

how (paragraph 7). In drafting contract provisions
relating to the transfer of technology, the parties should
take account of mandatory legislation regulating such
transfer which may be in force in the purchaser's and
contractor's countries (paragraph 8).

Some issues wh'ch the parties should address are
common both to licensing and know-how provisions.
Thus the technology to be transferred should be
carefully described (paragraph 9). When agreeing upon
restrictions to be imposed on the purchaser's use of the
technology, the parties should take account of legisla
tion which may mandatorily regulate such restrictions
(paragraph 10).

The guarantees to be given by the contractor may
depend on the contractual arrangements in question,
and may range from an unqualified guarantee that the
works will operate in accordance with specified para-
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meters to a qualified guarantee that the works will
operate in accordance with specified parameters pro
vided certain conditions are satisfied (paragraphs 11
and 12). Special forms of payment of the price (e.g.
payment of royalties) have evolved with regard to
licensing and know-how provisions (paragraphs 13 to 15).

The parties may wish to include in the contract an
undertaking by the contractor that the industrial
property or know-how transferred does not infringe the
rights of a third party. The contract should specify the
remedies which are to be available in the event that
such an infringement occurs (paragraphs 16 and 17).

An issue special to know-how provisions is confiden
tiality. The contractor will wish to obligate the purchaser
to maintain confidentiality in respect of the know-how
communicated. The extent to which confidentiality is
imposed should be clearly defined in the contract.
Furthermore, the contract should provide for situations
in which the purchaser may reasonably need to disclose
the know-how to third parties (paragraphs 18 and 19).

When technical information and skills are conveyed
through documents, the contract should address several
issues in regard to the documents. Such issues include
the description of the documents to be supplied,
demonstrations needed to explain the documents, and
the times at which the documents are to be supplied
(paragraphs 20 to 22).

The most significant method of conveying technical
information and skills is by the training of the
personnel of the purchaser. The contractor should be
obligated to supply the purchaser with a statement of
the personnel requirements for the operation, mainte
nance and repair of the works. In the light of this
statement, the purchaser should determine his training
requirements. The contract should clearly determine the
training obligations of the contractor (paragraph 23).
Issues to be dealt with in the contract will include the
categories and numbers of trainees, their qualifications,
the procedure for selecting the trainees, and the places
at which they are to receive training (paragraphs 24 and
25).

The contractor should be obligated to supply to the
purchaser a training programme which the contractor
considers to be adequate. The contract should also fix
the payment conditions relating to the training. How
ever, for practical reasons, some issues relating to the
training programme may need to t>e settled after the
conclusion of the contract (paragraphs 26 to 28).

* * *

A. General remarks

1. The works to be constructed will embody various
industrial processes necessary for production by the
works. The purchaser will require a knowledge of the
use and application of these various processes. The
purchaser will also wish to acquire the technical
information and skills necessary for the operation,

maintenance and repair of the works. The communica
tion to the purchaser of this knowledge, information
and skills is often referred to as the transfer of
technology.

2. It may be noted that different contractual arrange
ments can be entered into for the construction of the
works and the transfer of technology (see chapter 11,
"Choice of contract type"). The purchaser may select a
contractor who is able to supply the technology to be
embodied in the works, as well as to construct the
works. The purchaser will then usually enter into one
works contract with that contractor, which will provide
for the transfer of the technology and for the construc
tion of the works. It is also possible for the purchaser to
enter into a works contract under which the contractor
supplies the technology and constructs that portion of
the works which is to embody the technology, and to
enter into other contracts with other contractors for the
construction of other portions. The purchaser may also
enter into one contract for the supply of technology and
into a separate works contract for the construction of
the works embodying that technology.

3. The transfer of technology may occur in different
ways. In many cases a purchaser will acquire a
knowledge of the various industrial processes used in
the works through acquiring an understanding of the
working of the machinery and equipment installed in
the works and of the functioning of the works.

4. The transfer of technology may also occur through
the licensing of patents or other forms of industrial
property. Most legal systems provide for the registra
tion, subject to certain conditions, of industrial processes
which are upon registration recognized and protected as
industrial property in the country in which the registra
tion takes place. A common form of industrial property
consists of patents, although other forms of industrial
property may also be recognized and protected. The
owner of the industrial property obtains the exclusive
right to exploit the processes which are the subject of
the industrial property. A contractor who has registered
industrial processes as patents may, however, license
the patents to the purchaser (i.e. permit the purchaser,
subject to the conditions of the licence, to use the
processes in the works in return for a royalty). The
product resulting from the working of the patent may
carry a trademark, and a licensing of the trademark will
often accompany the licensing of the patent.

5. The contractor, however, may not have wished, or
may have been unable, to protect the industrial
processes through registration in accordance with the
law relating to industrial property. He may, instead,
keep this knowledge confidential. In such cases, the
transfer of technology may occur through the com
munication of this knowledge (generally called know
how) to the purchaser. Such communication is usually
subject to conditions as to the maintenance of confiden
tiality by the purchaser (see paras. 18 and 19, below).

6. The information and skills necessary for the
operation, maintenance and repair of the works may be
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communicated by the contractor through documents,
e.g. operating manuals (see paras. 21 and 22, below).
They may also be communicated through the training
of the personnel of the purchaser. It may be noted that
the different ways in which technology is transferred,
referred to in this and the three previous paragraphs,
may be combined.

7. The Guide does not attempt to deal comprehen
sively with contract negotiation and drafting relating to
the licensing of industrial property, or the communica
tion of know-how, as this subject has already been dealt
with in detail in publications issued by certain United
Nations bodies.! This chapter merely notes certain
major issues which the parties should address when a
works contract contains provisions relating to the
licensing of industrial property or the communication
of know-how.

8. In drafting their contract provisions relating to the
transfer of technology, the parties should take account
of legislation mandatorily regulating such transfer
which may be in force in the purchaser's and the
contractor's countries.2 Under some legislation, contracts
involving the transfer of technology have to be registered
with a governmental institution and require its approval.
Legislation in some countries may prohibit or restrict
the transfer of certain kinds of technology. Legislation
may also require each element of the technology to be
separately priced, or it may regulate the extent of the
price payable or the manner of payment (e.g. the
manner in which royalties may be calculated). Tax
legislation may also affect the drafting of the contract
(e.g. by requiring the parties to determine which party
is responsible for the payment of tax on income arising
from the transfer of technology).

B. Issues common both to licensing and
to know-how provisions

1. Description of technology

9. The parties should carefully describe the technology
which is to be transferred. 3 Such description may be by
reference to documents reflecting the technology (e.g.
the patent documents). A precise and comprehensive
description may in particular be important when the
separate contracts approach is used and contractors

'The drafting of agreements for the licensing of industrial property
and the communication of know-how is dealt with in detail in
Licensing Guide for Developing Countries (Geneva, WIPO, 1977)
(hereinafter referred to as the WIPO Guide). The main issues to be
considered in drafting such contracts are set forth in Guidelines for
Evaluation of Transfer of Technology Agreements (IDI233) (hereinafter
referred to as the UNIDO Guidelines) and in Guide for Use in
Drawing up Contracts relating to the International Transfer of Know
how in the Engineering Industry (EeE publication No. TRADEI222/
Rev.l) United Nations publication, Sales No. E.70.E.15. Another
relevant publication is the Handbook on the Acquisition of Technology
by Developing Countries (UNCTAD/TT/AS/5) (United Nations
publication, Sales No. E.78.Il.D.l5).

2See WIPO Guide, part Il, section U, "Approval of government
authorities", and section 0, 7, "Taxation".

lSee WIPO Guide, part Il, section D, 1, "Identification and
description of the basic technology".

other than the one supplying the technology are to
prepare designs or manufacture equipment and
machinery to enable the technology to be used in the
works.

2. Conditions restricting purchaser in use of technology

10. The contractor may sometimes seek to impose
certain restrictions on the purchaser's use of the
technology, or the products or outputs produced using
the technology. Some of these restrictions are manda
torily regulated under many legal systems, and the
parties should take into account the laws of the country
of each party before agreeing on such restrictions. The
extent to which such restrictions may be permissible in
the contract are being negotiated at the sessions of the
United Nations Conference on an International Code of
Conduct on the Transfer of Technology.

3. Guarantees4

11. The guarantees to be given by the contractor in
regard to technology supplied by him may depend on
the nature of the contractual arrangements. If the
contractor, in addition to supplying the technology,
also supplies the design for the plant which is to use the
technology, and the machinery and equipment for the
plant, he may be required to guarantee that the works
will operate in accordance with specified parameters.
The type of parameters used (e.g. product quality,
production capacity, utilities consumption, catalyst
consumption, or quantity of effluent) will depend on
the nature of the works.

12. In some cases, however, contractual arrangements
are adopted whereby the contractor supplies the tech
nology, part of the design, and some of the machinery
and equipment necessary for the utilization of the
technology, while other contractors supply the rest of
the design and other machinery and equipment. In such
cases, the contractor may be unwilling to give without
qualifications a guarantee of performance similar to
that noted in the previous paragraph. He may in such
cases be required to give a guarantee that the use of the
technology will result in the operation of the works in
accordance with certain specified parameters, provided
the technology is utilized and the works is constructed
in accordance with conditions specified by the contrac
tor (e.g. use of certain construction methods, standards,
components and raw materials; use of a certain design
for layout of the works; provision of certain operating
conditions, such as the temperature in certain areas of
the works). If the contractor is supplying the technology
and constructing the major portion of the works, he
may be prepared to accept a different approach under
which he gives a guarantee that the works will operate
in accordance with the parameters specified in the

'See WIPO Guide, part Il, section G, 4, "Guarantee of know
how", and UNIDO Guidelines, chapter Ill, "Performance of know
how-licensor's guarantee obligations". Issues relating to defects
covered by a guarantee, the guarantee period, and a manufacturer's
guarantee are dealt with in the chapter "Failure to perform".
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contract (see preceding paragraph). However, if the
works fails to operate in accordance with such para
meters, the contractor may be permitted to avoid
liability if he proves that the failure to operate was due
to a failure of performance by another party involved in
the construction.

4. PriceS

13. Commercial practice has evolved distinct methods
for determining the price payable for a licence of
industrial property or the communication of know
how. In relation to such transactions, the price is
usually determined as a lump-sum, or in the form of
royalties. The unit-price method (see the chapter
"Price") is unsuitable,' as no units are supplied. When
the contractor obtains the technology from a third
party, the parties may in some cases wish to adopt the
cost-reimbursable method (see the chapter "Price") and
to provide that the costs incurred in obtaining the
technology are to be reimbursed by the purchaser,
provided that they do not exceed a specified limit.

14. If the lump-sum method is used, the total price is
determined at the time of the conclusion of the
contract, and this price is payable in one or more
instalments. If the royalty method is used, the price
payable (i.e. the royalty) is fixed by reference to some
economic result of the use of the transferred technology.
For example, the royalty is often fixed by reference to
the production, sales, or profits arising from the use of
the technology. Where the volume of production is used
as the reference factor, the royalty may be determined,
for instance, as a fixed amount per unit or quantity (e.g.
per ton or per litre) produced. Where the volume of
sales is used as the reference factor, the royalty maybe
determined as a percentage of the sales price. Under
each method, what is meant by production, sales price,
or profits will need careful definition.

15. Each method of price calculation may have certain
advantages and disadvantages,6 depending on the eco
nomic circumstaaces attending the contract. The two
methods may also be combined (e.g. an initial lump
sum payment followed by the payment of royalties).

5. Infringement of rights of third party7

16. The parties may wish to include in their contract
an undertaking by the contractor that the industrial
property or know-how transferred does not infringe the
industrial property rights of a third party. They may
also wish to include an undertaking by the purchaser
that, where the contractor has to manufacture machinery

SSee WIPO Guide, part 11, section N, "Compensation; considera
tion; price; remuneration; royalties; fees", and UNIDO Guidelines,
chapter VII, "Remuneration".

6These are considered in detail in the WIPO Guide, part 11,
section N, referred to in the preceding footnote.

7See WIPO Guide, part 11, section E, "Special aspects concerning
patents", and section S, 2, d, "Warranty against third parties for
infringement".

or equipment in accordance. with designs supplied by
the purchaser, such manufacture will not infringe the
industrial property rights of a third party. They should
also provide for the remedies which the purchaser or
contractor may have in the event that a third party
brings an action against one of them claiming infringe
ment.

17. Each party should be obligated to notify the other
of any claim for infringement immediately after he
learns of such a claim. The contractor may be obligated
to modify the technical processes supplied by him so
that the third party's rights are no longer infringed,
provided that such modification does not adversely
affect the capability of the works to operate in
accordance with the contract, and that the contractor
bears the costs of the modification. The purchaser may
be obligated to modify the design supplied by him so
that the third party's rights are no longer infringed, and
to bear the costs incurred by the contractor as a result
of such modification of design. If legal proceedings are
brought against a party, the other party should be
obligated to assist him in defending those proceedings.
If as a result of the legal proceedings the technology
supplied by the contractor cannot be used in the works,
or the works cannot be operated so as to achieve the
performance parameters specified in the contract, the
purchaser should have the remedies usually available
upon a failure of performance by the contractor (see
chapter XXX, "Failure to perform").

C. Issues special to know-how provisions

Confidentiality8

18. The contractor will usually require the know-how
disclosed by him to be kept confidential (see para. 5,
above). He may require such confidentiality at two
stages. Firstly, he may disclose some know-how to the
purchaser during negotiations, to enable the purchaser
to decide whether he wishes to enter into a contract,
and to make proposals as to contract terms. He will
wish the purchaser to keep this know-how confidential.
Secondly, if a contract is concluded, the contractor will
require the additional know-how disclosed thereafter to
be kept confidential. In such cases the parties should
agree upon contractual provisions obligating the pur
chaser to maintain confidentiality.

19. The extent to which obligations as to confiden
tiality can be imposed on the purchaser may be
regulated by mandatory legal rules in the purchaser's
country. Issues to be addressed by such contractual
provisions on confidentiality may include clear identifi
cation of the know-how to be kept confidential, the
duration of the confidentiality (e.g. a fixed period) and
the extent of permissible disclosure (e.g. disclosure

8See WIPO Guide, section G, 2, "Legal means for preventing
communication, disclosure or use of valuable information and
expertise". In addition to confidentiality in respect of know-how, the
contractor may require confidentiality in respect of documents
describing the scope and quality of the works. This is dealt with in the
chapter "Scope and quality of works".



Part Two. New international economic order: industrial contracts 293

being permissible in specified circumstances, or to
specified persons). The parties may wish to provide that
once the know-how to be kept confidential reaches the
public domain, the obligation of confidentiality is to
cease. The parties may also wish to provide, for
example, that an engineer employed by the purchaser to
supervise the construction should be allowed access
to such of the know-how as is necessary for him to
exercise effective supervision. They may further wish to
provide that if the contract is terminated by the
purchaser because of a failure of performance by the
contractor, the purchaser may disclose to another
contractor such of the know-how as is necessary for
completion of construction by the other contractor. If
the contract is terminated because the contractor is
prevented by an exempting impediment from com
pleting the construction (e.g. regulations in the contrac
tor's country prevent him from exporting certain
equipment), and the purchaser wishes to complete the
construction by engaging another contractor, it may be
provided that such of the know-how as is necessary for
completion of construction may be disclosed to the
other contractor.

D. Communication of technical information and skills

20. The purchaser will usually wish to be provided by
the contractor with the technical information and skills
necessary for the proper operation, maintenance and
repair of the works. Such information and skills are
normally conveyed through the supply of technical
documentation and through the training of personnel.

1. Supply ofdocumentation

21. The documentation to be supplied may consist of
plans, drawings, formulae, manuals of operation and
maintenance, and safety instructions. It may be advisable
to list in the contract the documents to be supplied. The
contractor may be obligated to supply documents
which are comprehensive and clearly drafted, and the
language of the documents may be specified. If pro
cedures described in the documentation cannot be
understood without demonstrations, the contract should
obligate the contractor, at the request of the purchaser,
to give such demonstrations.

22. The points of time at which the documentation is
to be supplied may be specified. The supply of all
documentation should be completed by the time fixed
in the contract for completion of construction, and the
parties may wish to provide that construction is not to
be considered as completed unless all documentation
relating to the operation of the works has been
supplied. It may be advisable to provide that some
documentation (e.g. operating manuals) is to be supplied
in the course of construction, as such documentation
may enable the purchaser's personnel or engineer to
obtain an understanding of the working of machinery
or equipment while it is being erected. It may also be
advisable to provide that the contractor is liable to pay
damages for loss caused to the purchaser through any
errors or omissions in the documentation.

2. Training ofpersonnel

23. In order to enable him to decide on his training
requirements, the purchaser may wish in the invitation
to tender or during the contract negotiations to request
the contractor to supply him with a statement of the
personnel requirements for the operation, maintenance
and repair of the works, including the basic technical
and other qualifications which the personnel must
possess. This statement of requirements should be
sufficiently detailed to enable the purchaser to deter
mine the extent of training that he may require the
contractor to provide. The parties should thereafter in
the contract fix, to the extent possible, the training
obligations of the contractor. A time schedule for
training should be agreed, which is harmonized with the
time schedule for construction. The parties should
determine the times at which training is to be given, and
provide that the training is to be completed by the time
agreed for the completion of construction.

24. The contract should fix the categories of employees
in respect of which training is to be given (e.g. chief
mechanical engineer, electrical engineer) and the
numbers to be trained. The contract should also fix the
qualifications which trainees for a particular post must
possess (e.g. educational background, linguistic abilities,
technical skills, work experience). If these qualifications
are not agreed in the contract, the contractor may have
grounds for attributing the failure of the training to
lack of relevant qualifications. The parties may also
wish to provide that the selection of trainees is to be
done jointly by the parties.

25. Training will often be required both on site and at
places abroad. The places at which training is to be
given abroad should be specified. While these would
normally be at the contractor's works, in some cases the
appropriate training might only be available at works
or factories of third parties (e.g. technology or equip
ment suppliers). In such cases, the contractor should
undertake to obtain placement of the trainees at such
places. It may be advisable to provide that the
operational conditions at the places of training are to
be similar to those which the trainees will later
encounter in the works.

26. The training obligations of the contractor in
relation to each category of trainee should be clearly
defined. In this connection, the contract should obligate
the contractor to supply to the purchaser a training
programme which he considers will enable the trainees
to obtain the information and skills necessary for the
proper discharge of their duties in the operation,
maintenance and repair of the works. The programme
should describe the nature of the training to be given.
The contract may provide that this programme is to be
approved by an engineer engaged by the purchaser. The
contract should also obligate the contractor to engage
trainers with qualifications and experience appropriate
for the training. The purchaser should be notified
before the commencement of training of such qualifica
tions and experience. Where the parties enter into a
product-in-hand contract (see chapter 11, "Choice of
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contract type"), the contractor is obligated to prove
during a test period that the works can be successfully
operated by the purchaser's staff. This obligation would
influence the nature of the training programme needed.

27. The training of the personnel of the purchaser
which is necessary may be minimal, e.g. making them
acquainted on site with the procedures for operating
and maintaining the plant. The parties may wish to
agree that no price is to be paid for such training, as it
is ancillary to the obligations of the contractor to
supply and construct the works. Where more extensive
training is required, it may be convenient to specify
separately the price for the training. The price may be
payable in stages (e.g. a percentage as an advance
payment, a further percentage during the performance
of the training programme, and the balance after proof
of completion of the programme). The training pro
gramme may involve other costs (e.g. the living
expenses of the trainees in the contractor's country, or
the living expenses of the contractor's trainers in the
purchaser's country), and the allocation of these should
be settled. The contract may provide that the portion of
the price for the training which covers costs incurred in
the purchaser's country should be paid in the currency
of that country.

28. For practical reasons, it may not be possible to
settle some issues which arise in regard to training at
the time of the conclusion of the contract (e.g. the date
for commencement of training, or the duration of
training). The parties should agree that such issues
should be settled by the parties within a specified period
of time after the conclusion of the contract.

[AlCN.9/WG.V/WP.15/Add.4]

Transfer of ownership of property

Summary

The issue of whether the contractor or the purchaser
owns certain types of property involved in a works
contract may be important in connection with certain
questions (e.g. insurance and taxation). The transfer of
ownership of property from one party to the other is
usually governed by the law where the property is
situated, and many legal rules governing this issue have
a mandatory character.· The parties have, therefore,
only a limited scope to deal with this issue in the
contract. The parties may be satisfied with the rules of
the applicable law governing this issue, and accordingly
may not wish to address it in the contract (paragraphs I
and 2).

In drafting contract provisions in regard to the
transfer of ownership of equipment and materials
supplied by the contractor for incorporation in the
plant, the parties should note that after incorporation
in the plant such equipment and materials may cease to

be objects of independent ownership. The parties may
wish to select a point of time for the passing of
ownership such that the equipment and materials do
not remain in the ownership of the contractor after the
purchaser has paid a substantial portion of the price for
them (paragraphs 3 and 4).

In regard to the transfer of ownership of equipment
and materials supplied by the purchaser for incorpo
ration in the plant, the purchaser should retain the
ownership in such equipment and materials in cases
where the plant during construction is owned by the
purchaser. The parties should seek to avoid multiple
transfers and re-transfers of ownership (paragraph 5).

In regard to the transfer of ownership of the plant
during construction and the works after completion, in
general the law of the country where the works is to be
constructed will apply and will often provide that the
plant and the works will be owned by the owner of the
site, normally the purchaser (paragraph 6). If the law of
the site permits the ownership of the plant and the
works to be independent of that of the land, various
considerations may be relevant to determining an
appropriate allocation of ownership. For example, if a
substantial portion of the price is to be paid by the
purchaser in the form of progress payments during
construction, the contract may provide that the pur
chaser is to own the plant (paragraph 7). The contractor
might seek to obtain an allocation of the ownership to
him in order to safeguard himself against the bankruptcy
of the purchaser, or the seizure of the purchaser's
property by his creditors, during construction. Where
such an allocation is made, the contract may provide
that ownership is to pass to the purchaser upon take
over (paragraph 8). The contractor might seek to obtain
even greater protection through retention of ownership
of the plant and the works till the entire price is paid.
This may be justifiable to secure a credit given by the
contractor to the purchaser in respect of the price
(paragraph 9).

* * *

A. General remarks

I. The issue of whether the contractor or the purchaser
owns certain types of property involved in a works
contract may be important in connection with questions
of insurance, taxation and liability to third persons
arising from the property or its use (e.g. for loss or
damage caused by such property). Whether the property
is owned by one party or the other is also important
because property is subject to seizure by creditors of its
owner and is subject to bankruptcy proceedings against
him. 1

lIt should be noted that the incidence of the ownership of the
property should not be relevant to the question of which party is to
bear the risk of loss of or damage to it (see the chapter"Allocation of
the risk of loss or damage"). Furthermore, the passing of ownership
of property to the purchaser should not imply approval by the
purchaser of the quality of such property.
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2. Some works contracts contain provisions dealing
with the time when ownership of equipment and
materials to be incorporated in the works, of the plant
during construction and of the works after its com
pletion, passes from the contractor to the purchaser.
However, the transfer of ownership of such property is
usually governed by mandatory rules of the legal system
where the property is situated, which often give the
parties only limited scope to determine in the contract
the time when ownership passes from one party to the
other. While under most legal systems ownership of
property may not pass till the property is identified to
the contract, some legal systems require in addition that
the property be handed over to the party who is to
acquire the ownership. Furthermore, many legal systems
require that certain formalities be satisfied for the
transfer of ownership of immovable property, in par
ticular to give effect to the transfer as against third
parties. In some cases, the parties may be satisfied with
the rules of the applicable legal system determining
when the transfer of ownership occurs and will not wish
to include in their contract provisions regulating the
transfer of ownership of property.

B. Transfer ofownership ofequipment and materials
supplied by contractor for incorporation in plant

3. In some cases, the parties might consider it desirable
for the contract to specify the time when ownership of
equipment and materials supplied by the contractor for
incorporation in the plant passes to the purchaser. In
drafting such provisions, the parties should take account
of the fact that after incorporation of the equipment
and materials in the plant, such equipment and materials
may become merged in the plant and under many legal
systems may cease to be objects of independent
ownership.

4. In cases where equipment or materials are to be
incorporated in the plant which is owned by the
purchaser, the parties may wish to select a point of time
for the passing of ownership such that the equipment
and materials do not remain in the ownership of the
contractor after the purchaser has paid a substantial
portion of the price for them. The purchaser may
otherwise suffer serious loss if the property of the
contractor is seized by his creditors, or if the contractor
is declared bankrupt. The contract may provide that,
after such payment has been made by the purchaser,
ownership is to pass from the contractor to the
purchaser, for example, when the equipment and
materials are handed over to the first carrier for
transport to the purchaser, or when the equipment and
materials are delivered to the site. If a substantial
portion of the price for equipment has been paid during
the manufacture of the equipment, the contract should
provide that the transfer of ownership of such equipment
occurs at the time of such payment, provided the
equipment can be identified to the contract.

C. Transfer ofownership ofequipment and materials·
supplied by purchaser

5. In cases where the plant during construction is
owned by the purChaser, it is desirable for the purchaser
to retain the ownership of equipment and materials
supplied by him for incorporation in the plant by the
contractor. In the exceptional cases where the plant
during construction is owned by the contractor, the
purchaser may wish to retain the ownership of such
equipment and materials until they are incorporated in
the plant, unless they have been previously paid for by
the contractor. The parties, however, should seek to
avoid multiple transfers and re-transfers of property to
the greatest extent possible.

D. Transfer of ownership ofplant during construction
and works after completion

6. Under some legal systems, all things affixed to land
are considered to be within the ownership of the
landowner. If this principle applies under the law of the
country where the works is to be constructed, the plant
during construction and the works after its completion
will be owned by the owner of the site, who is normally
the purchaser.

7. If the law of the site permits ownership of the plant
and the works to be independent of that of the land, the
parties may consider whether they are content to rely
on the law of the site of the plant and the works for the
allocation of ownership to the purchaser or the con
tractor, or whether they wish to provide for such
allocation in the contract. If they choose to provide for
such allocation in the contract, various considerations
may be relevant to determining an appropriate allo
cation of ownership. For example, if a substantial
portion of the price is to be paid by the purchaser in the
form of progress payments during construction, the
contract may provide that the plant should be owned
by him from the commencement of construction.
Moreover, in some cases ownership by one contractor
may not be practicable or permitted under the law of
the site, for example where several contractors parti
cipate in the construction and it is not practiclilble or
permitted for each contractor to own the portion of the
plant constructed by him. In such cases the plant
should be owned by the purchaser.

8. If allocation of the ownership of the plant and the
works to the contractor is permissible under the law of
the site, the contractor might seek to secure such an
allocation in order to safeguard himself against the
bankruptcy of the purchaser, or the seizure of the
purchaser's property by his creditors, during construc
tion. He may in particular wish to secure such an
allocation when the payment conditions provide that
the major portion of the price is to be paid on a date
after the completion of the works. Where the contract
provides for such an allocation of ownership to the
contractor, the contract may also provide that ownership
is to pass to the purchaser upon take-over of the works
by him.
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9. The contractor might seek to obtain even greater
protection through contract provisions which entitle
him to retain the ownership of the plant and the works
until the entire price is paid. Such protection of the
contractor may be justifiable if it is intended to secure
credit given by the contractor to the purchaser in
respect of the price, a substantial portion of which is to
be paid on a date after the expiration of the guarantee
period. The law of the site, however, may require that
an arrangement for the retention of ownership must
comply with certain formalities.

[AlCN.9/WG.V/WP.15/Add.5]

Applicable law

Summary

The rules of one or more legal systems may be
applicable to a works contract, and govern, among
other things, the formation and validity of the contract,
and the interpretation and application of contractual
provisions relating to the rights and obligations of the
parties (paragraph 1). The determination of the law
applicable to the contract is governed by the rules of
private international law. These rules, however, give the
parties considerable freedom to choose the law appli
cable to the contract (paragraphs 2, 5 and 7).

In the absence of a choice by the parties, uncertainty
as to the law applicable to the contract may arise from
two factors. Firstly, it may be unclear which rules of
private international law will determine the law
applicable to the contract. Secondly, even if this is
clear, the rules of private international law may
sometimes be too imprecise to enable the law applicable
to the contract to be ascertained with reasonable
certainty (paragraph 6).

It is desirable for the parties to specify that they are
choosing only the substantive rules of a legal system to
constitute the law applicable to the contract, and are
excluding the application to the contract of the rules of
private international law of the legal system (para
graph 8). The choice by the parties of the law applicable
to the contract relates only to the legal rules governing
their mutual contractual rights and obligations, and will
usually not directly affect the rights and duties of
persons who are not parties to the contract (para
graph 9).

The law of the purchaser's country is often chosen as
the law applicable to the contract; however, the parties
might wish to consider choosing the law of the
contractor's country, or the law of a third country
(paragraphs 10 and 11).

It is advisable to choose a single legal system to be
the law applicable to the contract (paragraph 12). In
addition to providing that the chosen law governs the
conract, it may be desirable to identify the aspects of

the contractual relationship which are to be governed
by the chosen law (paragraph 13).

In addition to the law applicable to the contract by
virtue of the rules of private international law, man
datory rules of a public nature· which are in force, in
particular in the countries of the purchaser and
contractor, may govern certain aspects of the construc
tion (paragraphs 3 and 14). Such mandatory rules may
concern technical aspects of the works or its construction
(paragraphs 15 to 18), export, import and foreign
exchange restrictions (paragraphs 19 and 20) and
customs duties and taxes (paragraph 21).

* * *

A. General remarks

1. The legal rules of one or more legal systems will be
applicable to a works contract. Such legal rules will
govern, among other things, the formation and validity
of the contract and the interpretation and application
of contractual provisions relating to the rights and
obligations of the parties. Moreover, the parties may
either intentionally or unintentionally leave some issues
concerning their contractual relationship unsettled in
the contract, and .for the settlement of such issues
reference will have to be made to the relevant legal rules
of some legal system. The legal rules which govern the
mutual contractual rights and obligations of the parties
are referred to in this Guide as the "law applicable to
the contract".

2. The parties may exercise a certain degree of control
over the law applicable to the contract, first by agreeing
upon a legal system containing legal rules which are to
constitute the law applicable to the contract, and
second by modifying or excluding certain of those legal
rules, if they are not mandatory.

3. In addition to the law applicable to the contract,
particular aspects of the performance of the contract
may be affected by laws in force in the countries of the
parties and the country where the works is being
constructed (if different from the country of the
purchaser) which seek to regulate certain matters in the
public interest (see paras. 15 to 21, below). Such laws
may concern, for example, safety standards to be
observed in construction, protection of the environment,
import, export and foreign exchange restrictions, and
customs duties and taxes. Normally, the parties will not
be able to control the application of such legal rules.

4. Finally, the parties might wish to note that the rules
of the legal systems of the places where equipment or
materials are situated from time to time, or where the
plant or the works is situated, may govern the trans~er

of ownership of such property, regardless of the chOIce
by the parties of the law applicable to the contract (see
the chapter "Transfer of ownership of property"). The
question of which legal system's procedural rules are to
govern legal proceedings for the settlement of disputes
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ansmg from the contract is discussed in the chapter
"Settlement of disputes".

B. Choice oflaw applicable to contract

5. Since an international works contract has points of
contact with more than one country, there will be more
than one legal system the rules of which could
potentially be regarded as the appropriate rules to
constitute the law applicable to the contract. The
determination of the law applicable to the contract is
governed by rules of private international law. The
rules of private international law in most legal systems
give the parties considerable freedom to choose for
themselves the law applicable to the contract (see para.
7, below).

6. It is desirable for the parties to stipulate in the
contract itself the legal system containing the legal rules
which are to constitute the law applicable to the
contract. If the parties do not do so, the law applicable
to the contract may be uncertain. Such uncertainty
arises from two factors. First, the rules of private
international law by which the law applicable to the
contract will be determined vary from country to
country; If disputes under the contract are to be
submitted to arbitration, it may be uncertain which
rules of private international law the arbitrators will
apply to determine the law applicable to the contract. If
the contract does not specify a country where judicial
proceedings to settle disputes under the contract must
be instituted (see the chapter "Settlement of disputes"),
it may be possible to institute proceedings in the courts
of more than one country. Since each court will apply
the rules of private international law of its own country,
there may be several possible systems of private
international law which could govern the determination
of the law applicable to the contract. Even if the
contract does stipulate the country where judicial
proceedings must be instituted, such a stipulation may,
under certain circumstances, be held invalid in some
legal systems (see the chapter "Settlement of disputes").
The second factor producing uncertainty as to the law
applicable to the contract is that, even when it is known
which rules of private international law are to determine
the law applicable to the contract, these rules are
sometimes too imprecise to enable such law to be
ascertained with reasonable certainty.

7. The extent to which the parties are allowed to
choose the law applicable to the contract will be
determined by the rules of private international law
applied by a court or arbitral tribunal which is called
upon to decide a dispute between the parties. Under
many systems of private international law, the parties
are permitted to choose the law applicable to the
contract without any restrictions. Under other systems,
however, the autonomy of the parties is limited (e.g.
they are only permitted to choose a legal system which
has some connection with the contract, such as the legal
system of the country of one of the parties or of the
place of performance). Accordingly, the parties should

take care to make a choice which will be upheld by such
rules.!

8. It is desirable for the parties specifically to provide
in a choice-of-Iaw clause that they are choosing only the
substantive rules of the chosen legal system to govern
their contractual relationship, and that they are
excluding the application of the rules of private
international law of that system. This will avoid the
application, by virtue of the rules of private
international law of the chosen system relating to
remission (renvoi) or transmission, of the substantive
legal rules of a legal system other than that chosen by
the parties.

9. The choice by the parties of the law applicable to
the contract relates only to the legal rules governing
their mutual contractual rights and obligations; such a
choice will usually not directly affect the rights and
duties of persons who are not parties to the works
contract (e.g. sub-contractors, personnel employed by
the contractor or the purchaser, or the creditors of a
party).

10. In many cases the parties may wish to choose as
the law applicable to the contract the law of the country
where the works is to be constructed, or the law of the
purchaser's country, if this is different from the country
where the works is to be constructed. This approach is
often used in cases where tendering is required by the
purchaser, since otherwise different tenders specifying
different legal systems to apply to contracts concluded
as a result of such tenders would not be comparable. In
some works contracts, the parties may wish to choose
the law of the contractor's country. In other contracts,
the parties may prefer to choose the law of a third
country which is known to both parties and which deals
in an appropriate manner with the legal issues arising
from the contract. If the contract stipulates that the
courts of a particular country are to have exclusive
jurisdiction over judicial proceedings to resolve disputes
arising from the contract, the parties may wish to
choose the law of that country. This could expedite
judicial proceedings and make them less expensive,
since a court would have little difficulty in ascertaining
and applying the law of its own country. If a country
has several legal systems, as in a federal State, it would

'The parties may wish to note that the United Nations Convention
on Contracts for the International Sale of Goods (Vienna, 1980) may
apply to some works contracts if the parties have their places of
business in different States and these States are parties to the
Convention, or when the rules of private international law lead to the
application of the law of a Contracting State, in particular when the
parties choose the law of a Contracting State. Article 3 of the
Convention provides that contracts for the supply of goods to be
manufactured or produced are to be considered sales contracts,
subject to two exceptions. If the law of a State party to the
Convention is to be chosen as the law applicable to the contract, the
parties may wish to indicate whether or not they intend the
Convention to be applicable. The Convention is flexible enough to
allow the parties to modify its rules or exclude its application entirely
as the needs of the parties may require (see United Nations
Convention on Contracts for the International Sale of Goods
(Vienna, 1980), articles 1,3 and 6 (A/CONF.97/18».
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be advisable for the parties in making their choice to
indicate the particular legal system the legal rules of
which are to constitute the law applicable to the
contract.

11. The parties may also wish to take the following
factors into consideration in deciding upon the law
applicable to the contract:

(a) The parties' knowledge of, or possibility of
gaining knowledge of, the law;

(b) The capability of the law to settle in an
appropriate manner the legal issues arising from the
contract;

(c) The extent to which the law may contain
mandatory rules which would prevent the parties from
settling in the contract and in accordance with their
needs issues arising from the contract.

12. It is advisable for the parties to choose a single
legal system the rules of which are to constitute the law
applicable to the contract, and for these rules to govern
all rights and obligations arising in connection with
their contractual relationship. Under the rules of
private international law of some legal systems, the
parties are permitted to provide that the legal rules of
different legal systems are to apply to different rights
and obligations under the contract. However, if the
parties adopt this approach, difficulties may arise, since
the legal rules of the different legal systems may not be
in harmony, and some gaps or inconsistencies in the
applicable rules may result.

13. The choice-of-law clause should provide that the
contract is to be governed by the chosen law. In
addition, it may be desirable for the clause to identify
some of the aspects of the contractual relationship
between the parties which are to be governed by the
chosen law. If the parties do not adopt this course, the
courts in some legal systems might interpret the clause
as not applying the chosen law to certain rights or
duties which the parties intended to be governed by the
chosen law (for example, as applying to rights and
obligations arising from the contract, but not to rights
and obligations arising from a breach of contract).
Accordingly, it may be desirable for the contract to
provide that the chosen law is to govern, for example,
the formation of the contract, the validity of the
contract and the legal consequences if it is invalid, the
interpretation of the contract, the rights and obligations
of the parties arising from the contract, the time of
passing of the risk of loss or damage, the consequences
of a failure to perform and the variation, suspension
and extinction of contractual rights and obligations.
Under the rules of private international law of some
countries, a chosen law may govern the prescription of
claims, while under the rules of private international
law of other countries rules relating to prescription
(limitation of actions) are of a procedural character and
cannot be governed by the chosen law; rather, the

procedural rules of the place where the legal
proceedings are brought will apply.2

c. Mandatory legal rules 0/public nature

14. In addition to legal rules applicable by virtue of
the rules of private international law, certain rules of an
administrative or other public nature in force in the
countries of the parties or other countries (e.g. in the
country where the works is being constructed) will
govern certain aspects of the construction. These rules
are often mandatory and therefore must be observed
even if they are not reflected in the contract,
irrespective of the identity of the legal system whose
rules constitute the law applicable to the contract.

1. Rules concerning technical aspects of works
or its construction

15. In the country where the works is to be
constructed, there usually exist certain mandatory rules
concerning technical aspects of the works or its
construction. Such rules often relate, for example, to
safety requirements during the construction and
operation of the works, environmental protection, and
health and labour conditions. In addition to these rules
imposed by the country where the works is to be
constructed, safety standards for equipment may be
imposed by the country where such equipment is
produced.

16. It is desirable for the legal rules described in the
previous paragraph to be incorporated in some manner
into the contract, e.g. in provisions regarding the scope
and quality of the works. Since it may be difficult for
the contract expressly to reflect all the relevant legal
rules concerning technical aspects of the works, it may
be desirable for the contract to contain a provision
obligating the contractor to construct the works in
conformity with all applicable rules concerning safety,
environmental protection, and health and labour
conditions. The purchaser may, however, be obligated
to assist the contractor with information about the
existence and scope of such rules.

17. It is also desirable to settle in the contract which
party is to bear the risk of a change in the mandatory
rules concerning technical aspects of the works or its
construction, or of the creation of new rules, after the
conclusion of the contract. Usually the construction can

2Illustrative provision
"The law of ... (country), excluding its rules of private

international law, shall govern this contract. Without limiting the
generality of the foregoing, this law shall govern the following
issues: the formation of the contract, the validity of the contract
and the legal consequences if it is invalid, the interpretation of the
contract, the rights and obligations of the parties arising from the
contract, the time of passing of the risk of loss or damage, the
failure to perform and its consequences, [the prescription of
claims,] and the variation, suspension or extinction of contractual
rights and duties."
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continue despite the changed or new rules, and the
parties may wish to obligate the contractor to construct
the works in accordance with the changed or new rules.
If this approach is adopted, the parties might also wish
to consider whether a change in the costs of con
struction resulting from the changed or new rules
should result in an adjustment of the price (see the
chapter "Price"). In the exceptional circumstances in
which it becomes impossible to continue with the
construction because of the changed or new rules,
termination of the contract might be justified (see the
chapter "Termination").

18. It is desirable for the contract to obligate the
purchaser to obtain official approvals or authorizations,
required under the law of the country where the works
is to be constructed, for the use of the site for
construction and for the operation of the works. The
contractor may be obligated to assist the purchaser in
this respect, in particular by providing all relevant
technical data concerning the construction to be effected
by the contract and concerning the operation of the
works.

2. Rules concerning export, import and
foreign exchange restrictions

19. In the country where the works is to be constructed,
there may exist rules which restrict the import of
equipment or materials to be used for construction, or the
supply of services or the transfer of technology by foreign
suppliers. In some cases there may also exist in the
contractor's country rules which restrict the export of
equipment or materials, the supply of services or the
transfer of technology to foreign parties. In addition,
foreign exchange or currency rules in the purchaser's
country may affect the payment of the contract price by
the purchaser. It is desirable for all such rules to be
taken into consideration in drafting the contract in
order to avoid having the contract or some of its
provisions held to be invalid. If such rules are issued
only after the conclusion of the contract, their appli
cation may result in a legal impossibility to perform the
contract. The law applicable to the contract or the
contract itself may determine the effects of such
situations. In some cases they might justify termination
of the contract (see the chapter "Termination").
Whether damages may be claimed in such circum
stances and, if so, under what conditions, is discussed in
the chapter "Exemptions".

20. It is desirable for the contract to obligate the
contractor to obtain export and other licences needed
for his performance which are required under the law of
his country, while the purchaser might be obligated to
obtain import and other licences needed for the
performance by the contractor which are required in
the country where the works is to be constructed, as
well as licences or approvals required for payment of
the price.

3. Rules concerning customs duties and taxes

21. While legal rules concerning customs duties or
taxes may not affect the technical aspects of the works
or its construction, or prevent the completion of the
works in accordance with the contract, they could have
important effects in respect of financial aspects of the
construction. Contractual provisions concerning taxes
and customs duties are discussed in the chapter
"Customs duties and taxes".

[A/CN.9/WG.V/WP.15/Add.6]

Construction on site

Summary

Construction on site covers erection of equipment,
building and civil engineering. Under a works contract,
the supplier of equipment may himself effect such
construction, or he may supervise construction by the
purchaser or another person engaged by the purchaser
(paragraph 1).

The contract should allocate responsibilities with
respect to the work to be performed in preparation for
construction. This may include such matters as clearing
and levelling the site (the site will normally be provided
by the purchaser), providing access roads or railways,
making available water and energy, providing accom
modation, utilities and other facilities needed for the
purposes of the construction by the contractor's
personnel, assisting in obtaining visas and work permits
for the contractor's personnel, and providing a workshop
(paragraphs 2 to 6).

The contract should normally stipulate that the
contractor is responsible for providing all construction
machinery and tools needed for effecting the con
struction undertaken by him. In cases where some of
such items are to be supplied by the purchaser, the
contract should specify the rights and obligations of the
parties in respect of such items. The contract should
also allocate responsibilities in respect of obtaining
licences and authorizations required for the import by
the contractor of construction machinery and tools
which he intends to re-export after the completion of
the construction, and in respect of transport needed for
effecting the construction (paragraphs 7 to 9).

The contract should set forth the time when the
construction is to be completed (paragraphs 10 to 14).
It should contain a time schedule to establish the
sequential order in which the construction is to take
place. The time schedule may establish obligatory
milestone dates for achieving progress in the course of
construction, and the contractor should be liable for
delay if he fails to meet such milestone dates. In cases
where it is not possible to agree upon all the details of
the time schedule at the time of the conclusion of the
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contract, the purchaser may be authorized to determine
the time schedule by notifying it to the contractor
within a specified period of time before the com
mencement of construction (paragraphs 15 to 19).

The contract should stipulate the situations in which
the time for completion, or an obligatory time for
construction of a portion of the works under a time
schedule, is to be extended, and provide a mechanism
for effecting such an extension (paragraphs 20 to 22).

If the separate contracts or the semi-turnkey con
tracts approach is used, in addition to supplying
equipment to be incorporated in the works, a separate
or semi-turnkey contractor may assume the obligation
to supervise construction to be effected either by the
purchaser's personnel 'or by a local contractor engaged
by the purchaser. When the contractor is to supervise
construction to be effected by the purchaser or by
persons engaged by him, the contract should specify the
responsibilities of the parties in respect of the con
struction to be supervised. Usually, the contractor
should be obligated to give instructions concerning the
technical aspects of the construction and to inspect such
construction, and the purchaser or persons engaged by
him should be obligated to carry out with proper skill
and care the instructions given by the contractor. The
contractor should not be liable for defects in the
construction caused by a failure of the purchaser or
persons engaged by him to comply with the contractor's
instructions (paragraphs 23 to 26).

The contract should define the rights of access to the
site of each party and of third persons, and should
establish which party is responsible for excluding
persons who have no right of access (paragraphs 27
t031).

The parties may wish to agree that certain obligations
concerning the working conditions of the contractor's
personnel on site are to be assumed by the purchaser.
The contract should obligate the contractor to comply
with mandatory rules of law relating to working
conditions, and the purchaser might be obligated to
assist the contractor in obtaining information con
cerning such rules (paragraphs 32 and 33).

The contract should obligate each party to co-operate
with the other to the extent needed for the performance
of each party's obligations, and to avoid conduct which
interferes with such performance. When more than one
contractor is to participate in the construction, each
contractor should also be obligated to avoid conduct
which interferes with the performance of the obligations
of other contractors. As a mechanism to promote co
operation between the parties, the contract might
provide for each party to appoint a liaison agent to
serve as a means of communication between the parties
with respect to the day-to-day construction of the
works (paragraphs 34 and 35).

The contract should set forth any obligations of the
contractor with respect to his procurement on behalf of
the purchaser of materials or other items needed for

construction to be effected by the purchaser, as well as
any obligations of the contractor to assist the purchaser
in contracting with third parties (paragraphs 36 to 39).

The contract should set forth the obligations of the
contractor to clear the site periodically during con
struction and after take-over or acceptance of the works
(paragraph 40).

... ... ...

A. General remarks

1. Construction on site, as discussed in this chapter,
covers erection of equipment, building and civil engi
neering. Under a works contract, the supplier of
equipment may himself effect such construction, or he
may supervise construction effected by the purchaser or
another person engaged by the purchaser.

B. Preparatory work

2. Under all works contracts, the purchaser is normally
obligated to provide a site. The site should be identified
in the contract (e.g. by reference to maps or plans). The
contractor will normally have inspected the site prior to
the conclusion of the contract, and may have assumed
some obligations as to the suitability of the site for the
proposed construction (see the chapter "Invitation to
tender and negotiation process").

3. Some preparatory work on the site is usually
needed to enable construction to commence and to
progress smoothly. Such preparatory work usually
consists of clearing and levelling the site, providing
access roads or railways, and making water and energy
available to the site. The contract should specify the
obligations of each party in regard to such preparatory
work, fix a time schedule for such work, and determine
which party is to bear the costs of such preparatory
work. It may be advisable for the purchaser to
undertake some items of preparatory work even when
the turnkey contract approach is adopted (see the
chapter "Choice of contract type"). It is desirable for
the contract to obligate the purchaser to obtain official
approvals or authorizations, required under the law of
the country where the works is to be constructed, for
the use of the site for construction (see the chapter
"Applicable law").

4. The contract should determine which party is to
provide accommodation, utilities and other facilities
needed for the purposes of the construction by the
contractor's personnel. It may be convenient for the
purchaser to undertake some or all of the following
obligations: to provide offices and living quarters
suitable for the contractor's personnel; to equip such
accommodation with furniture and with telephones and
other utilities; to provide food or catering facilities for
the contractor's personnel; to provide sanitary facilities
on the site; and to provide daily transportation for the
contractor's personnel between their living quarters and
the site.
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5. It may be advisable before commencing construction
to hold a joint inspection by the parties of the facilities
to be provided by the purchaser, and to describe the
condition of such facilities in a protocol signed by both
parties. The parties may also wish to provide that the
purchaser is to assist in obtaining visas, work permits,
and similar documents which are necessary for the
contractor's personnel to enter the country of the site or
to commence work there.

6. It is usually necessary to provide a workshop for
the purposes of the construction, and the contract
should obligate the contractor to provide such a
workshop. The purchaser may wish to retain this
workshop for the purposes of repairing and maintaining
the works after construction has been completed. In
such cases the contract may treat the workshop as part
of the works to be constructed by the contractor (e.g.
include the cost of the workshop in the contract price).
An alternative approach may be to give the purchaser
the right to acquire the workshop, if he so desires, after
the completion of construction, at a reasonable price.

C. Construction to be effected by cont~actor

1. Machinery, tools andfacilities for effecting
construction

7. The contractor will need construction machinery
(e.g. excavators, cranes, earth-movers) and tools (e.g.
drills, saws) for effecting the construction. The contract
should normally obligate the contractor to provide all
construction machinery and tools needed for effecting
the construction undertaken by him. In certain cases,
however, the purchaser may be willing to supply the
contractor with some of such construction machinery
and tools. In such cases, the contract may enumerate
the items to be supplied by the purchaser, and provide
that the contractor is responsible for obtaining all other
items needed by him. Furthermore, the contract should
specify the rights and obligations of the parties in
respect of such items (e.g. whether the items are to be
sold or hired to the contractor, and the amount payable
by the contractor in respect of the sale or hire or
whether such amount has been included in the price).
The contract should also address certain issues which
will arise under such arrangements, for example, the
dates on which the items are to be supplied, the
quantity and quality of the items to be supplied, which
party is responsible for maintenance and repairs, the
purposes for which the items may be used, and which
party bears the risk of loss of or damage to the items.
The same issues will have to be addressed if the
purchaser undertakes to construct a portion of the
works and the contractor is willing to supply some of
the items the purchaser needs for effecting the con
struction.

8. Special licences and authorizations (e.g. customs
clearances) may be required in respect of construction
machinery and tools imported by the contractor into
the country of the site which the contractor wishes to
re-export after the completion of the construction. The

purchaser should be obligated to assist the contractor in
obtaining such licences and authorizations or to procure
them on behalf of the contractor.

9. The parties may wish to determine how ,Jhe
transport needed for effecting the construction is to be
provided. The contract may, for example, stipulate that
one of the parties is to provide the vehicles needed, and
may allocate responsibility in respect of the maintenance,
repair and replacement of the vehicles.

2. Time for completion of construction

10. The contract should clearly set forth the time when
the construction is to be completed by the contractor. The
time for completion may be determined either by a fixed
date or by reference to a period of time. If a fixed date is
used, the contract should specify the situations in which
this date may be postponed and a criterion for de
termining the length of postponement. If the contract
requires construction to be completed within a specified
period of time, the contract should specify when the
period is to commence, under what circumstances it will
cease to run or will be extended, and a criterion for
determining thelength of the extension.

11. The parties should usually agree upon the time for
completion of construction in the contract, and should
not leave such time to be determined after the contract has
been concluded. If the time for completion is not agreed
upon in the contract, and the parties later fail to agree
upon this issue, it may be difficult for adjudicators in
dispute settlement proceedings to fix a time for com
pletion (see the chapter "Settlement of disputes").

12. In determining when a period of time for com
pletion of construction is to commence, the following
dates may be considered:

(a) The date on which the contract enters into force;

(b) The date on which the contractor receives notice
from the purchaser that all licences for import of
equipment and materials, and all official approvals for
construction of the works required in the purchaser's
country, have been granted to the purchaser, or that
construction should begin;

(c) The date of receipt by the contractor of an
advance payment of a portion of the price to be made
under the contract;

(d) The date on which the purchaser delivers to the
contractor documents defining the scope and quality of
the works (e.g. designs, drawings) which are needed for
the commencement of construction.

13. The contract might provide for the occurrence of
more than one of the events mentioned in the preceding
paragraph, in which case the time period should
commence to run after all the events have occurred.

14. If only one contractor participates in the con
struction of the works, it would generally be in the
interest of the purchaser for the construction to be
completed as early as possible, and for the date fixed
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for completion or the end of the period of time for
completion to be considered as the final date for
completion, with earlier completion being permissible
or even encouraged (see the chapter "Price"). In some
cases, however, the purchaser may not wish construction
to be completed earlier for various practical reasons,
including his financial arrangements. The contract
should address the issue of early completion by the
contractor and reflect the agreement of the parties on
this issue.

3. Time schedule for construction

15. The contract should contain a time schedule to
establish the sequential order in which construction on
site is to take place. A time schedule is desirable in
order to facilitate an evaluation of the progress of the
construction. It may also facilitate the fixing of an
extension of time for completion in the case of a
variation or an impediment to construction (see the
chapter "Completion, take-over and acceptance of the
works"). The parties should agree upon the time
schedule in the contract, since there may be difficulty in
agreeing upon a time schedule at a later stage.

16. The time schedule may establish obligatory mile
stone dates for achieving progress in the course of
construction. The purchaser may be entitled to order
the contractor to speed up construction if it is evident
that such milestone dates will not be met. A contractor
who fails to meet such milestone dates should be liable
for delay (see chapter "Failure to perform"). The
time schedule should also reflect any obligations which
the purchaser assumes under the contract in respect of
the construction. The contractor should be obligated to
deliver to the purchaser periodically during construction
a report on the progress of construction.

17. The time schedule should be prepared in such a
form (e.g. graphically) as would permit the actual
progress of the construction to be recorded and
compared with the time schedule. One method for
designing the time schedule which the parties may wish
to consider is the "critical path method". In this
method, the entire construction is divided into individual
tasks and each task is assigned a period of time within
which it is to be performed. These periods are incor
porated in a schematic diagram depicting the sequence
and interrelationship of construction activities. Critical
activities, i.e. activities on which other activities depend,
form a continuous chain, known as the critical path,
through the schematic diagram. This method may
facilitate the evaluation of the consequences of delay in
certain construction activities upon other such activities.

18. Where the separate contracts approach is adopted
and several contractors are to participate in the
construction (see the chapter "Choice of contract
type"), each contract should include a time schedule of
the sequence of construction under that contract to
enable the purchaser to co-ordinate construction. The
sequence of construction under each contract should be

harmonized with an overall time schedule for the
construction of the entire works. However, in some
cases it may not be possible to agree upon all the details
of a time schedule at the time of the conclusion of the
contract. For example, it may be possible to stipulate
the period of time within which the construction
required by a separate contract is to be completed, but
not the date of commencement of construction. In these
cases, the purchaser may be authorized to determine the
time schedule by notifying it to the contractor within a
specified period of time before commencement of
construction. The contract may provide that if the
purchaser requires the construction to commence
before or after specified dates, the contractor would be
entitled to a certain adjustment in the price. The
contract may also provide that if the purchaser does not
require the commencement of construction within a
period specified in the contract, the contractor may be
entitled to terminate the contract.

19. If the time for completion is extended, the time
schedule for construction should by agreement be
adapted to the new time for completion. Failure to
agree on an adaptation of the time schedule should be
settled in the same way as a failure to agree upon the
consequences of a variation of construction (see the
chapter "Variation clauses").

4. Extension of time for completion of construction

20. The time for completion of the construction
specified in the contract, or an obligatory time for
construction of a portion of the works under a time
schedule, should be extended if certain events occur.
The parties may wish to provide for such an extension
in the following situations:

(a) The construction has been suspended by the
purchaser for his convenience, or by the contractor
because of the purchaser's failure to perform an
obligation (see the chapters "Suspension of con
struction" and "Failure to perform");

(b) Work additional to that envisaged at the time of
the conclusion of the contract has to be performed by
the contractor due to a variation of the construction
ordered by the purchaser (see the chapter "Variation
clauses") or due to safety, environmental or other
administrative regulations binding on the contractor
which are issued after the conclusion of the contract
(see the chapters "Price" and "Applicable law");

(c) Additional work has to be performed by the
contractor to make good loss or damage the risk of
which is borne by the purchaser, or to make good loss
or damage caused by the purchaser, or a person
engaged by the purchaser for construction (see the
chapter "Allocation of risk of loss or damage");

(d) The purchaser, or a person engaged by him for
construction, prevents the contractor from constructing
the works in accordance with the contract;

(e) The construction is prevented as a result of an
exempting impediment (see the chapter "Exemptions").
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21. The contractor should be obligated to notify the
purchaser promptly of the occurrence of any events
which would entitle him to an extension of time for
completion. Furthermore, the contractor should be
obligated to notify the purchaser of the length of the
extension which he wishes to have as soon as he is in a
positon to specify such length. If, within a specified
period of time after the delivery of the latter notice, the
parties fail to agree on the length of the extension which
the contractor is to be given, the time for completion of
the construction may be considered to be extended by a
period of time reasonably needed for the completion
(Le. taking into account the period of time during
which the construction was suspended, the amount of
further construction which has to be effected, or the
period of time during which the contractor was
prevented from effecting the construction). This period
may eventually have to be determined in dispute
settlement proceedings (see chapter XL, "Settlement of
disputes"). The contractor should not be entitled to
stop construction pending or during such proceedings.

22. An extension of time for performance granted to
the contractor may require some consequential measures
to be taken in respect of insurance (see the chapter
"Insurance") or in respect of security interests (see the
chapter "Security for performance"), e.g. extension of
the period of validity of bank guarantees.

D. Construction to be effected under contractor's
supervision

23. If the separate contracts or the semi-turnkey
contract approach is used for contracting (see chapter 11,
"Choice of contract type"), in addition to supplying
equipment to be incorporated in the works, a separate
or semi-turnkey contractor may assume the obligation
to supervise construction to be effected either by the
purchaser's personnel or by a local contractor engaged
by the purchaser. Such an arrangement would, for
example, enable the purchaser to pay some of his
construction costs in local currency, thereby reducing
his outflow of foreign exchange, or strengthen the
technological capacity of the purchaser's country.

24. When the contractor is to supervise construction
to be effected by the purchaser or by persons engaged
by him, the contract should carefully specify the
responsibilities of the parties in respect of the con
struction to be supervised. Usually, the contractor
should be obligated to give the instructions concerning
the technical aspects of the construction and to inspect
such construction; and the purchaser or persons engaged
by him should be obligated to carry out with proper
skill and care the instructions given by the contractor.
The instructions to be given by the contractor should
take into consideration local laws and regulations (see
the chapter "Applicable law"). The contract should
obligate the purchaser, within a specified period of time
before the commencement of the supervision by the
contractor, to notify the contractor of the persons to
whom instructions are to be given. The contractor
should not be liable for defects in the construction if

such defects were caused by a failure of the purchaser
or persons engaged by him to comply with the
contractor's instructions. Where defects are caused by a
failure of persons engaged by the purchaser to comply
with the contractor's instructions, the contract may
enable the contractor to avoid liability in two cases:
firstly, if the defects could not reasonably have been
discovered by the contractor in the course of his
inspection; and secondly, if the defects could reasonably
have been so discovered, the contractor notifies the
purchaser of the defects at the time that the defects
were reasonably discoverable.

25. In cases where the purchaser or persons to be
engaged by him are capable of effecting the construction
without instructions having to be given by the con
tractor, the contractor's obligations may be limited to
inspecting the construction effected by such persons. In
these cases the contractor would be liable only for
failing properly to inspect the construction.

26. The contract may specify the qualifications required
of the persons to carry out the supervision on behalf of
the contractor and should obligate the contractor to
notify the purchaser of persons authorized to carry out
the supervision. The contract may indicate the estimated
duration of construction to be supervised and the
approximate time when it is to be effected. The contract
may obligate the contractor to commence his super
vision within a specified period of time after delivery to
him by the purchaser of a notice to commence. The
contractor should not be liable for any delay in the
completion of the construction arising from a failure to
perform by persons engaged by the purchaser.

E. Access to site and plant

27. The contractor, his sub-contractors and suppliers
will need access to the site for the purposes of the
construction. The purchaser, his consulting engineer, or
other agents will also need access for certain purposes
(e.g. to effect any construction undertaken by the
purchaser, or to check the construction effected by the
contractor). Third persons may also need access (e.g.
insurance companies with which insurance has been
effected may wish to inspect the plant from time to
time). The contract should define the rights of access of
each party and of third persons. The rights of access of
public officers of the country of the site may be
mandatorily established by the law of the country of the
site.

28. In addition to establishing rights of access, the
contract may determine which party is responsible for
excluding persons who have no right of access. Where
one contractor is in control of the entire site and the
plant during construction (e.g. under the turnkey
contract, comprehensive contract, and product-in-hand
contract approaches, and possibly under the semi
turnkey contract approach), this contractor may be
obligated under the contract to exclude persons with no
right of access. In other cases (e.g. under the separ'ate
contracts approach), the purchaser may undertake this
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obligation. It may be desirable to provide that which
ever party undertakes this obligation must also take
security measures in respect of the construction (against,
for example, theft, arson, or damage to property).

29. Access to the site should include access to the area
where construction is carried out and also to workshops,
laboratories, stores, utilities, and other facilities created
for the purposes of the construction. The extent and
duration of the access needed by a contractor would
depend on the construction obligations undertaken by
him. Thus, a turnkey or comprehensive contractor who
has undertaken to construct the entire works would
need access to the entire site for the whole period of the
construction. A separate contractor undertaking a
portion of the construction may only need access of a
limited duration to a 'limited portion of the site. Where
the construction to be effected by one separate con
tractor is interrelated with the construction to be
effected by another contractor, each contractor may
need access to the site occupied and the construction
effected by the other. In determining the access which
one contractor is to have to the construction being
effected by another, account should be taken of
obligations as to confidentiality (e.g. with regard to
drawings, specifications or technology) undertaken by
the other contractor.

30. The purchaser and his consulting engineer should
be entitled to access to the entire site and to the
construction being effected at all times during the
construction. The parties may, however, agree that
other contractors, and suppliers of the purchaser, are to
be excluded from the construction being effected by a
contractor in order to ensure compliance with obli
gations as to confidentiality undertaken by the
purchaser.

31. A right of access granted to a contractor should
continue until take-over by the purchaser of the works
or portion of the works constructed by the contractor.
The contractor should also have a right of access for
the purpose of participating in inspections and tests
which take place after take-over. Moreover, the con
tractor should be entitled to access for the purposes of
repairs which he is obligated to make.

F. Working conditions

32. In general, the contractor should be responsible
for the working conditions of his own personnel on site,
and accordingly the contract need not contain provisions
dealing with such working conditions. However, the
parties may wish to agree that certain obligations
concerning such working conditions (e.g. obligations
referred to in paras. 4 and 5, above) are to be assumed
by the purchaser. The extent of such obligations will
depend upon the type of contract in question. For
example, in a turnkey contract where the contractor is
responsible for all matters relating to the construction
of the works, the obligations to be assumed by the
purchaser may be minimal. However, in contracts in

which the control of the purchaser over the construction
is more extensive, the obligations which the purchaser
assumes with respect to working conditions may be
more extensive.

33. The law of the country where the works is to be
constructed may contain rules regulating certain matters
relating to working conditions, such as working hours
and holidays, and health and safety requirements. The
contract should obligate the contractor to comply with
all such rules. However, the purchaser might be
obligated to assist the contractor in obtaining infor
mation concerning such rules.

G. Co-operation between parties

34. Co-operation between the parties in respect of
construction activities on the site is essential for the
smooth progress of the construction. The instances in
which co-operation will be required are almost limitless
and range from avoiding interference between personnel
of one party with personnel of another party, to dealing
with technical problems which arise during the course
of construction. While it would be impossible for the
contract to enumerate the instances in which co
operation will be required, it would nevertheless be
desirable for the contract generally to obligate each
party to co-operate with the other to the extent needed
for the performance of each party's obligations, and to
avoid conduct which interferes with such performance.
When more than one contractor is to participate in the
construction, each contractor should also be obligated
to avoid conduct which interferes with the performance
of the obligations of other contractors. The contract
might also provide for the parties and the engineer to
meet periodically, or at specified intervals, to discuss
matters of common interest and to resolve outstanding
issues concerning the construction of the works.

35. As one mechanism to promote co-operation
between the parties, the contract might also provide for
each party to appoint a liaison agent, who would be
required to be present on site during working hours.
The function and authority of the liaison agents should
be essentially to serve as a means of communication
between the parties involved in the day-to-day con
struction of the works. A liaison agent should be
authorized to give and receive notices on behalf of the
party appointing him.

H. Procurement by contractor on behalfofpurchaser

36. In some situations, the parties may prefer some
materials or other items needed for construction to be
effected by the purchaser to be procured by the
contractor on behalf of the purchaser. Such an arrange
ment could be of assistance to a purchaser in obtaining
such items, since the contractor may be in a position to
procure such items more efficiently or more inexpen
sively.
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37. In connection with the procurement of supplies by
the contractor on behalf of the purchaser, the contract
might obligate the contractor to prepare the tender or
purchase documents for the approval and signature of
the purchaser and forward them to the suppliers;
provide appropriate specifications for the supplies;
obtain from the suppliers appropriate warranties with
respect to the supplies (the warranties should be in
favour of the purchaser); take delivery of the supplies;
and inspect the supplies upon their delivery to the site.

38. The same reasons which make it desirable for the
purchaser to participate in the selection of a sub
contractor (see the chapter "Sub-contracting") apply
with equal, if not greater, force to the selection of third
parties to provide supplies on behalf of the purchaser.
Certain of the mechanisms discussed in the chapter for
the selection of sub-contractors, such as tendering or
pre-qualification mechanisms,· may be adopted for the
selection of suppliers on behalf of the purchaser, with
appropriate modifications to account for the fact that
the purchaser, and not the contractor, is to pay for such
supplies.

I. Assistance by contractor in purchaser's contracting
with third parties

39. Where the purchaser is to himself obtain supplies
from third parties, the contract may require the
contractor to assist the purchaser in obtaining such
supplies. For example, the contract may obligate the
contractor to advise the purchaser as to the specifi
cations and quantities of supplies and the warranties
which should be obtained from the suppliers. The
contractor may also be obligated to ensure that the
specifications for the supplies are suitable for the
works, and to inspect the supplies upon their delivery to
the site.

J. Clearance of site after completion

40. The contract should obligate the contractor peri
odically to clear the site of excess materials and waste.
Furthermore, it should obligate him after take-over or
acceptance of the works to remove in addition his
construction machinery and tools, except those which
he will need in order to repair defects during the
guarantee period. If the purchaser does not wish to
retain the workshop which has been provided (see para.
6, above), the contractor should also be obligated to
remove it. For the contractor's obligations with respect
to his construction machinery and tools when the
contract is terminated, see the chapter "Termination".

[A/CN.9/WG.V/WP.15/Add.7]

Revised draft outline of the structure

I. The secretariat submitted to the fourth session of
the Working Group a provisonal draft outline of the

structure of the Guide (A/CN.9/WG.V/WP.9/Add.l).
In the preparation of certain draft chapters of the
Guide subsequent to that session, the secretariat has
departed in some respects from the structure of the
Guide as set forth in the provisional draft outline. In
some cases this has resulted from discussions in the
Working Group; in other cases this has resulted from
further reflection by the secretariat on the structure of
the Guide.

2. A revised draft outline reflecting these changes has
therefore been prepared in order to present to the
Working Group the draft structure of the Guide as it
appears at the present stage of the work. The revised
draft outline is set forth below.

Introduction

(Background to preparation of the Guide; scope and purpose
of arrangement of subject-matters in the Guide, including
context of new international economic order; arrangement of

the Guide; terms used in the Guide; how to use the Guide)

Part one

Pre-contractual issues

Chapter I. Identifying project and selection ofparties

Summary

A. General remarks

B. Feasibility studies

C. Considerations relevant to selection of parties
I. Parties participating in construction
2. Legal character of such parties, including con

sortia

Chapter 11. Choice of contracting approach

Summary

A. General remarks

B. Turnkey contract approach

C. Comprehensive contract approach

D. Product-in-hand contract approach

E. Separate contracts approach

F. Semi-turnkey contract approach

Chapter Ill. Procedure for concluding contract

Summary

A. General remarks

B. Tendering
I. Invitation to tender
2. Form and contents of tenders
3. Evaluation of tenders

C. Negotiation (without prior tendering)

D. Conclusion of contract
1. Form of contract
2. Validity and entry into force of contract
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Part two

Contractual provisions

Chapter IV. General drafting considerations

Summary

A. General remarks

B. Language of contract

C. Determination of parties to contract

D. Definitions of key contract terms

E. Contract provisions on interpretation

F. Provisions on modification of contract

Chapter V. Description of works

Summary

A. General remarks

B. Scope and quality of works
I. Scope of works
2. Quality of works
3. Responsibility for inaccurate or insufficient

specifications and drawings
4. Hierarchy of documents
5. Confidentiality of specifications, drawings and

other technical documents

C. Quality guarantee
I. Defects covered by guarantee
2. Guarantee period

(a) Length of guarantee period
(b) Commencement of guarantee period
(c) Extension of guarantee period

3. Manufacturer's guarantee

D. Changes in description of works

Chapter VI. Supply ofequipment and materials

Summary

A. Supply by contractor
I. Place of delivery
2. Transport of equipment and materials
3. Take-over of equipment and materials
4. Storage on site
5. Customs duties

B. Supply by purchaser

Chapter VII. Construction on site

Summary

A. General remarks

B. Preparatory work

C. Construction to be effected by contractor
I. Machinery, tools and facilities for effecting

construction
2. Time for completion of construction
3. Time schedule for construction
4. Extension of time for completion of construction

D. Construction to be effected under contractor's
supervision

E. Access to site and plant

F. Working conditions

G. Co-operation between parties

H. Procurement by contractor on behalf of purchaser

I. Assistance by contractor in purchaser's contracting
with third parties

J. Clearance of site after completion

Chapter VIII. Consulting engineer

Summary

A. General remarks

B. Authority and functions of consulting engineer
I. Rendering services to purchaser

(a) Rendering advice and technical expertise to
purchaser

(b) Acting on behalf of purchaser
2. Independent functions

C. Selection and replacement of consulting engineer

D. Delegation of authority by consulting engineer

E. Information and access to be provided to consulting
engineer

Chapter IX. Sub-contracting

Summary

A. General remarks

B. Right of contractor to sub-contract

C. Selection of sub-contractors

D. Ability of purchaser to claim directly against
sub-contractor

E. Payment for performance by sub-contractors

Chapter X. Inspection

Summary

A. General remarks

B. Inspection during manufacture

C. Inspection for purposes of payment and passing
of risk

D. Inspection during construction on site

Chapter XI. Completion. take-over and acceptance

Summary

A. General remarks

B. Completion of construction
I. Proof of completion: mechanical completion

tests
2. Mechanical completion test protocol
3. Time of completion of construction

C. Take-over of works
I. Take-over after completion of construction
2. Take-over before completion of construction

(a) Take-over in case of termination of contract
(b) Take-over in case of completion of

construction at contractor's expense and
risk by another contractor

3. Take-over protocol
4. Legal effects of take-over

D. Acceptance of construction
I. Performance tests
2. Performance test protocol
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3. Time of acceptance
4. Legal effects of acceptance
5. Acceptance protocol

Chapter XII. Passing of risk

Summary

A. General remarks

B. Equipment and materials supplied by contractor for
incorporation in works

C. Equipment and materials supplied by purchaser for
incorporation in works

D. Plant during construction and completed works

E. Consequences of bearing risk

F. Contractor's construction machinery and tools

Chapter XIII. Transfer of ownership ofproperty

Summary

A. General remarks

B. Transfer of ownership of equipment and materials
supplied by contractor for incorporation in plant

C. Transfer of ownership of equipment and materials
supplied by purchaser

D. Transfer of ownership of plant during construction
and works after completion

Chapter XIV. Transfer of technology

Summary

A. General remarks

B. Issues common both to licencing and to know-how
provisions

C. Issues special to know-how provisions

D. Communication of technical information and skills

Chapter XV. Price

Summary

A. General remarks

B. Methods of pricing
1. Lump-sum method
2. Cost-reimbursable method
3. Unit-price method

C. Bonus payment

D. Currency of price

E. Adjustment and revision of price
1. Adjustment of price

(a) Incorrect data supplied by purchaser
(b) Unforeseeable hydrological and sub-surface

conditions
(c) Changes in local laws

2. Revision of price
(a) Change in costs of construction
(b) Change in exchange rate of price currency

in relation to other currencies

F. Payment conditions
1. Advance payment
2. Payment during construction
3. Payment after take-over or acceptance of works
4. Payment after expiration of guarantee period

5. Credit granted by contractor or contractor's
country

Appendix

Chapter XVI. Insurance

Summary
A. General remarks

B. Property insurance
1. Insurance of plant and completed works
2. Insurance of equipment and materials
3. Insurance of contractor's machinery and tools

C. Liability insurance

D. Proof of insurance

E. Failure of contractor to provide insurance

Chapter XVII. Security for performance

Summary

A. General remarks

B. Security for performance by contractor
1. Guarantees
2. Security for performance created through

payment conditions

C. Security for payment by purchaser

D. Security interests in property

Chapter XVIII. Delay, defects and other failures to perform

Summary

A. Delay
1. Delay by contractor

(a) Delay in course of construction
(b) Delay in completion

2. Delay by purchaser
(a) Delay in payment
(b) Delay in connection with construction

B. Defects
1. Determination of defects
2. Purchaser's remedies in respect of defects
3. Purchaser's remedies in respect of defects not

covered by contractor's liability
4. Procedure for claims in respect of defects during

guarantee period
5. Defects notified after expiration of guarantee

period

C. Other failures to perform

Chapter XIX. Damages

Summary

A. General remarks

B. Liability for damages

C. Extent of damages
I. Mitigation of losses
2. Reduction of scope or amount of recovery

(a) Unforeseeable losses
(b) Indirect and consequential losses
(c) Damages limited by amount

D. Personal injury and damage to property of third
persons
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Chapter XX. Liquidated damages and penalty clauses

Summary

A. General remarks

B. Liquidated damages and penalty clauses and
applicable law

C. Increasing effectiveness of liquidated damages and
penalty clauses

D. Ceiling on recovery of agreed sum

E. Obtaining agreed sum

F. Liquidated damages and penalty clauses for delay

G. Termination of contract and liquidated damages
and penalty clauses

Chapter XXI. Exemption clauses

Summary

A. General remarks

B. Exemption clause and applicable law

C. Methods of drafting
1. General definition of exempting impediments
2. Definition followed by list of exempting

impediments
3. List of impediments: non-exhaustive and

exhaustive
4. Exclusion of impediments
5. Failure caused by third party

D. Notification of impediments
1. Obligation to notify
2. Legal consequences offailure to notify

E. Legal effects of exemptions

Chapter XXII. Hardship clauses

Summary

A. General remarks

B. Factors to be considered as to whether to include a
hardship clause

C. Approach to drafting a hardship clause: general
definition followed by exhaustive list
1. General definition

(a) Changed circumstances
(b) Unavoidable, unforeseeable or

extraordinary nature of change
(c) Serious economic consequences

2. Exhaustive list

D. Renegotiations
1. Procedure for negotiations
2. Failure to agree
3. Status of contract during negotiations
4. Normalization of circumstances

Chapter XXIII. Variation clauses

Summary

A. General remarks

B. Variation ordered by purchaser
I. Scope of variation
2. Right of contractor to object to variation
3. Procedure

C. Variation proposed by contractor

D. Role of consulting engineer

E. Guidelines for effect of variations on contract price

Chapter XXIV. Suspension of construction

Summary

A. General remarks

B. Suspension by purchaser
1. Suspension by purchaser for convenience
2. Suspension on specified grounds
3. Some suggestions on contents of suspension

clause

C. Suspension by contractor

Chapter XXV. Termination ofcontract

Summary

A. General remarks

B. Extent of termination

C. Grounds for termination
I. Unilateral termination by purchaser

(a) Breach of obligations by contractor
(b) Bankruptcy of contractor
(c) Termination for convenience
(cl) Other grounds

2. Unilateral termination by contractor
(a) Breach of obligations by purchaser
(b) Bankruptcy or insolvency of purchaser

3. Prevention of performance due to exempting
impediments

4. Procedure for termination
(a) Time for termination
(b) Notice
(c) Establishment of grounds

D. Rights and obligations of parties upon termination
I. Cessation of work by contractor
2. Completion of work by purchaser
3. Use and disposition of contractor's equipment

and materials
4. Transfer of third party contracts and

assumption of liabilities
5. Drawings and descriptive documents
6. Payment to be made by one party to the other

(a) Termination arising from circumstances
within responsibility of contractor

(b) Termination arising from circumstances
within responsibility of purchaser

(c) Termination not within responsibility of
either party

(cl) Termination for convenience
7. Parties' rights to damages and other remedies

Chapter XXVI. Supplies of spare parts and services after
construction

Summary

A. General remarks

B. Spare parts
I. Obligations of parties
2. Determination of spare parts
3. Passing of risk
4. Duration of obligation to supply spare parts
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C. Management services
I. Scope of management services
2. Obligations of parties
3. Contractor's personnel and authority in

management
4. Duration of obligation to provide management

services

D. Maintenance services
I. Scope of maintenance services
2. Obligations of parties
3. Duration of obligation to provide maintenance

services

E. Repair services
I. Scope of repair services
2. Obligations of parties
3. Duration of obligation to provide repair services

F. Technical advisory services
1. Scope of technical advisory services
2. Obligations of parties
3. Duration of obligation to provide technical

advisory services

G. Failure to perform

H. Variation

I. Termination

Chapter XXVII. Transfer of contractual rights and
obligations

Summary

A. General remarks

B. Transfer of contract

C. Transfer of specific contractual rights and
obligations

D. Provisions to safeguard interests of parties

E. Consequences of improper transfer of rights

Chapter XXVIII. Applicable law

Summary

A. General remarks

B. Choice of law applicable to contract

C. Mandatory legal rules of public nature
I. Rules concerning technical aspects of works or

its construction
2. Rules concerning export, import and foreign

exchange restrictions
3. Rules concerning customs duties and taxes

Chapter XXIX. Settlement ofdisputes

Summary

A. General remarks

B. Amicable settlement of disputes

C. Settlement of disputes concerning technical issues

D. Proceedings for changing contractual provisions

E. Conciliation

F. Arbitration

G. Exclusive jurisdiction clauses

Alphabetical index

[A/CN.9/WG.V/WP.15/Add.8]

Choice of contracting approach*

Summary

A purchaser entering into contractual arrangements
for the construction of industrial works should consider
the different approaches available to him. He may enter
into several separate contracts, each of a limited scope
and dealing with different aspects of the construction,
or he may enter into one or more of such contracts, and
one or more works contracts, i.e. contracts of a broader
scope which, as a minimum, impose the following
obligations on the contractor: the supply of equipment,
and either construction on site or supervision of such
construction by others. Whichever approach is adopted,
the purchaser will also participate to some degree in the
construction (paragraphs 1 to 3).

Under the turnkey contract approach, a single
contractor is engaged to construct the whole works and
to supply everything needed for such construction,
including the design, the technological process, and
equipment and materials to be incorporated in the
works. The contractor is liable if the works is not
completed in time or is not in accordance with the
contract, even if the failure is due to delay or defective
performance by the contractor's sub-contractors or
suppliers (paragraphs 5 to 11).

Under the comprehensive contract approach, a single
contractor undertakes to construct the whole works in
accordance with a design and incorporating a tech
nological process supplied by the purchaser. He will be
liable if the construction is not completed in time and in
accordance with the design (paragraphs 12 and 13).

Under the product-in-hand contract approach, the
contractor has the same responsibilities for the construc
tion of the entire works as a turnkey contractor.
However, he is, in addition, obligated to ensure that the
works can be operated and the agreed production
targets achieved by the purchaser's own staff. The
contractor is thus obligated to train the purchaser's
personnel and to operate and manage the works during
an agreed test period (paragraphs 14 and 15).

Under the separate contracts approach, the purchaser
enters into one or more works contracts and possibly
one or more contracts of limited scope. Each contractor
is responsible only for the equipment, materials and
services supplied by him and the technology transferred
by him. The purchaser must co-ordinate the scope and
the execution of all of the contracts and must bear the
risk of defects in the works or delays in its construction
resulting from a failure of such co-ordination. The way
in which the construction of the works is to be divided
among the various contractors will depend upon the

"This draft chapter is a revised version of the draft chapter
"Choice of contract type" (A/CN.9/WG.V/WP.9/Add.2). The sub
stance of the section entitled "Contract types classified by pricing
methods" in the latter draft chapter has been incorporated in the
draft chapter "Price" (A/CN.9/WG.V/WP. 15/Add. I).
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nature and size of the works, as well as on financial
considerations. However, a separation of the design of
equipment from the supply and erection of the equip
ment may create problems for the purchaser.

The risks borne by the purchaser in connection with
the co-ordination of separate contracts may be reduced
by employing a third person, such as a construction
manager or a consulting engineer, to effect such co
ordination (paragraphs 16 to 21).

Under the semi-turnkey contract approach, the semi
turnkey contractor supplies the design and essential
equipment for the works and undertakes to effect a
major portion of the construction. He must also define
the scope and quality of the construction to be effected
by other contractors. The semi-turnkey contractor also
assumes certain limited responsibilities with respect to
co-ordinating the construction process. The semi-turnkey
contractor is responsible for handing over the completed
works in accordance with the contract and can avoid
this responsibility only in the event of a failure of
another contractor to perform in accordance with the
design and the time schedule (paragraphs 22 to 25).

* * *

A. General remarks

1. The purchaser entering into contractual arrange
ments for the construction of industrial works may
adopt different approaches. He may enter into several
separate contracts, each of a limited scope and dealing
with different aspects of the construction, such as
separate contracts for the design, for civil engineering,
for the supply of equipment and materials, for erection
of the plant and for the transfer of technology.! He may
also enter into a combination of one or more of such
contracts, and one or more works contracts, i.e.
contracts of a broader scope which, at a minimum,
impose the following obligations on the contractor: the
supply of equipment, and either construction on the site
or supervision of such construction by others. The term
"construction" refers to building, civil engineering, or
erection, or a combination of these processes (see the
chapter "Construction on site"). Another approach
may be for the purchaser solely to enter into one or
more works contracts.

'The Guide does not deal with the contents of these different types
of contracts of limited scope (see introduction to the Guide).
However, the discussion in the Guide of certain issues (e.g. exemption
clauses, liquidated damages and penalties) in the context of works
contracts may assist in understanding such issues in the context of
contracts of limited scope. For negotiating and drafting contracts of
limited scope, other guides and manuals elaborated by certain United
Nations organs or specialized agencies may be used, such as UNIDO,
Manual on the Use of Consultants in Developing Countries (United
Nations publication, Sales No. E.72.II.B.lO), ECE, Guide for Use in
Drawing up Contracts relating to the International Transfer of Know
how in the Engineering Industry (TRADEI222/Rev.l) (United Nations
publication, Sales No. E.70.II.E.15), ECE, Guide for Drawing up
International Contracts on Consulting Engineering. including some
Related Aspects of Technical Assistance (United Nations publication,
Sales No. E.83.II.E.3) and WIPO, Licensing Guide for Developing
Countries (WIPO publication No. 620(E)).

2. Whichever approach is adopted, the purchaser will
participate to some degree in the construction. At a
minimum, he will be expected to provide a site and the
power and water needed for the construction, and will
usually be obligated to procure the permits and
authorizations needed for the construction under the
law of the country in which the construction takes place
(see the chapters "Construction on site" and "Applicable
law").

3. Certain factors are relevant to the choice of an
approach to contracting, such as how the technology to
be used in the works, or the design for constructing the
works, is to be obtained and how the construction process
is to be co-ordinated. These factors are considered in the
discussion of the various approaches to contracting
described below. In choosing an approach to contracting,
the purchaser should also consider the pricing method to
be adopted under the contract. Certain pricing methods
may not be appropriate to certain approaches to
contracting (see the chapter "Price"). Moreover, insti
tutions financing the construction may require certain
approaches to contracting in order to reduce their risks.
In addition, the parties should take into account the
incidence of tax liability under different approaches to
construction. Under the tax legislation ofsome countries,
the contractor's profits under a turnkey contract may be
taxed at a different rate as compared with his profits
under a contract with lesser obligations (e.g. a turnkey
contract may be considered as a sale of the works, and the
profits taxed accordingly). Taxes to be borne by the
contractor will usually be reflected in the price required
by the contractor.

4. There does riot at present appear to be a uniformly
accepted terminology for describing the various forms of
international works contracts. In the account that
follows, the main characteristics of the most important
approaches to contracting are described. The parties may,
however, find it appropriate in certain circumstances to
vary these approaches, or to combine certain features of
two or more of them.

B. Turnkey contract approach

5. Under the turnkey contract approach, a single
contractor is engaged to construct the whole works; his
obligations would normally cover the design of the works,
the supply of an appropriate technological process to be
used in the works, the supply of equipment and materials
to be incorporated in the works, civil engineering,
building, and erection of equipment. The contractor
would be obligated to complete construction of the works
by a specified date and in accordance with the contract
(e.g. to construct works which will produce goods of a
quality and quantity stipulated in the contract). The
contractor would be liable where the works is not
completed in time or is not in accordance with the
contract, even if the failure was due to delay or defective
performance by the contractor's sub-contractors or
suppliers (see the chapters "Failure to perform" and
"Exemptions").
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6. If the turnkey contractor does not himselfpossess the
technological process to be used in the works, he should
be obligated to obtain it from a supplier and should be
responsible for the performance of the technological
process to the same extent as if the process were his own.
If the technological process is highly complex, it may be
necessary to enter into a turnkey contract with the
technology supplier, since only the supplier may have the
knowledge required to design and construct works
embodying that technological process.

7. The main advantage of the turnkey contract
approach for the purchaser is that a single entity is
liable if the construction is not completed in time, or
the works fail to operate as required under the contract.
The turnkey contract approach may be useful especially
in developing countries which are in the early stages of
industrialization, where local technological capabilities
are limited and where it is therefore important to ensure
that complete responsibility for all aspects of the
construction is assumed by a contractor having the
necessary experience in the relevant field.

8. Where offers are solicited for the construction of
the works on a turnkey basis, the purchaser will obtain
the benefit of competition in respect of the design for
the works, since each offer will generally reflect a
different design. Under the comprehensive contract
approach (see paras. 12 and 13, below) or the separate
contracts approach (see paras. 16-21, below), a single
design is usually provided by a professional, and offers
are solicited for the construction on the basis of this
design. Where a design is prepared by a turnkey
contractor who is himself to effect the manufacture and
construction pursuant to that design, the design is likely
to result in construction which is economical and
efficient, since the design will reflect manufacturing and
construction economies, and construction techniques,
available to the contractor. In addition, a turnkey
contractor will have an incentive not to overdesign the
works, since to do so would make his tender
uncompetitive.

9. The turnkey contract approach may have certain
disadvantages. For example, it may be difficult for the
purchaser to evaluate and compare different turnkey
offers, since each such offer will reflect a different
design and a different combination of construction
elements and methods. Furthermore, in their decisions
on design, construction methods, and selection of sub
contractors, contractors may be motivated more by
their desire to offer an attractive price than by such
matters as the durability, reliability and ease of main
tenance of the works.

10. Furthermore, the total cost of the works may be
higher for the same scope of construction if the turnkey
approach is adopted than if the separate contracts
approach (see paras. 16-21, below) or the semi-turnkey
contract approach (see paras. 22-25, below) is adopted.
Under the turnkey contract approach, the contractor
bears a high degree of risk, since he is obligated to
effect the entire construction and to co-ordinate the
construction process. The contractor will wish to insure

against such risk or provide financial reserves to cover
the risk, and the costs of adopting these measures may
be reflected in the price. Under the separate contracts
approach and the semi-turnkey contract approach,
however, the scope of construction undertaken by each
contractor is more limited, and the risks involved in co
ordinating the construction process are borne (under
the separate contracts approach) entirely or (under the
semi-turnkey contract approach) partially by the pur
chaser. In addition, turnkey contractors would usually
include in prices quoted by them an increment to cover
their expenses in preparing and submitting unsuccessful
offers on a turnkey basis for the construction of other
projects.

11. In some countries, civil engineering or. the supply
of certain types of equipment or services for works to
be constructed in those countries may be reserved for
suppliers from those countries. Furthermore, purchasers
in developing countries may wish that local enterprises
be engaged as sub-contractors or suppliers in order to
develop the technological capabilities of those enter
prises and to conserve foreign exchange. However,
be.tause of the extensive obligations undertaken by him,
a turnkey contractor may insist on the right to engage
sub-contractors of his choice on whom he can rely. In
such cases it may not be possible to enter into a turnkey
contract.

C. Comprehensive contract approach

12. The term "comprehensive contract" is often used
to refer to a contract under which a single contractor
undertakes to construct the whole works in accordance
with a design supplied by the purchaser. The techno
logical process to be used in the works will also be
supplied by the purchaser. In contrast to the turnkey
contract approach, therefore, the comprehensive con
tractor will not be liable if the works are not in
accordance with the contract due either to a defective
technological process or defective design. He will only
be liable if the construction is not completed in time
and in accordance with the design.

13. The main advantage of the comprehensive contract
approach for the purchaser is that, as under the turnkey
contract approach, a single contractor is obligated to
construct the entire works and to co-ordinate the
construction process. An additional advantage of the
comprehensive contract approach, as compared to the
turnkey contract approach, is that offers made by
contractors for a comprehensive contract can be easily
compared, since the offers are based on the same design
(see para. 9, above). Furthermore, under this approach,
unlike under the turnkey contract approach, the profes
sional preparing the design will not have an incentive to
sacrifice considerations of durability, reliability and
ease of maintenance of the works in order to achieve an
attractive price. This professional, who can effectively
check if the works is being constructed in accordance
with the design, may be engaged by the purchaser to
supervise the construction.
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D. Product-in-hand contract approach

14. Under the product-in-hand contract approach (the
French term produit en main is often used in practice),
the contractor has the same responsibilities for the
construction of the entire works and the co-ordination
of the construction process as under a turnkey contract.
In addition, he is obligated to show during a test period
specified in the contract that the works can be operated
and agreed production targets achieved by the pur
chaser's own staff, using the raw materials and other
inputs that the purchaser would use. The product-in
hand contract, therefore, places extensive obligations
on the contractor, including the obligation to train the
purchaser's personnel, and to operate and to manage
the works during the agreed test period. The acceptance
of the works by the purchaser (see the chapter
"Completion, take-over and acceptance") would occur
only if the contractor successfully discharges these
obligations. The use of the product-in-hand contract
approach has, however, been limited in practice.

15. In general, the product-in-hand contract approach
has all the advantages and disadvantages of the turnkey
contract approach. Since the contractor must show that
the purchaser's staff can operate and manage the
works, this approach has the additional advantage that
an effective transfer of technical and managerial skills
may be achieved. However, as the contractor's obli
gations and risks are greater than under a turnkey
contract, the total cost under the product-in-hand
contract approach may be considerably higher than
under the turnkey contract approach. Another dis
advantage may be that the purchaser's freedom to select
personnel to operate the works is limited, as the
contractor may insist that the personnel for whose
training he is responsible should be chosen by him.

E. Separate contracts approach

16. Under the separate contracts approach, the pur
chaser enters into one or more works contracts, and
may in addition enter into one or more contracts of
limited scope (see para. 1, above). Each contractor
under a works contract would be responsible only for
the equipment, materials and services supplied by him,
and the technology transferred by him. Since the
construction of the whole works is divided among two
or more contracts, the purchaser must co-ordinate the
scope and the execution of these contracts, and must
bear the risk of defects in the works or delays in its
construction resulting from a failure of such co-ordi
nation.

17. The way in which the construction is to be divided
among the various contractors will depend on the
nature and size of the works, as well as on financial
considerations. In general, the smaller the scope of the
works, the fewer the number of separate contractors
required and the easier it is for the purchaser to co
ordinate the scope and execution of the construction to
be effected by the contractors. The risks connected with
such co-ordination increase when a large number of

contractors or other persons participate in the con
struction.

18. In addition to a potentially lower cost (see
para. 10, above), a significant advantage of the separate
contracts approach for the purchaser is that he retains
control over the construction, and the persons involved
in it. In particular, he has more flexibility in making
changes in the scope and manner of the construction
than when all construction obligations are integrated
within a single contract. Furthermore, purchasers from
developing countries may engage local contractors for
the construction of some portions of the works under
the supervision of experienced foreign contractors
engaged for the construction of other portions of the
works. This may save foreign exchange and facilitate
the transfer of technical and managerial skills to
enterprises in the purchaser's country. In such cases, the
respective responsibilities of the local contractors and
the foreign contractor should be clearly stipulated in
the contracts concluded by the purchaser in order to
avoid disputes and difficulties during the construction
process.

19. If the works fails to operate, the purchaser must
discover which contractor is responsible for the failure
in order to obtain a remedy. Since the construction to
be effected by the several contractors is sometimes
complex and interrelated, this may in some cases be
difficult. Moreover, if a failure to perform by one
contractor has repercussions on the work of the others,
the purchaser may be liable to compensate the others
for losses suffered by them, provided that they have
performed or were ready to perform their contractual
obligations. In respect of such compensation paid by
him, the purchaser may be entitled to liquidated
damages or penalties, or to indemnification, from the
contractor who was responsible for the failure. How
ever, the possibility of recourse by the purchaser against
the contractor to recover compensation paid by the
purchaser to other contractors may be limited by the
contract or the applicable law. As a result, the
purchaser may have to bear some portion of the
damage caused to him by the contractor who failed to
perform.

20. The purchaser may also wish to note that if the
design of equipment is to be supplied by a person
different from the contractor who is to supply and erect
the equipment, in cases where the works is found to be
incapable of operating in accordance with the contract,
it may be difficult for the purchaser to prove whether
this failure was due to a defect in the design or a defect
in the equipment or its erection. This problem may be
reduced by stipulating in the contract that such a
contractor is obligated to notify the purchaser of
defects in the design which he could reasonably
discover.

21. The risks borne by the purchaser in connection
with the co-ordination of the scope and execution of
separate contracts may be reduced by employing a third
person who is an expert in this field, such as a
construction manager or a consulting engineer, to effect
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such co-ordination. The obligations of such a third
person may include planning, inviting tenders, co
ordinating site activities and checking the process of
construction. He may also be given the responsibility to
negotiate and conclude on behalf of the purchaser
contracts with separate contractors who are to effect
various portions of the construction. In the latter case,
the third person should be made responsible for his
negligence in the selection of the contractors but not for
failures of performance by the contractors.

F. Semi-turnkey contract approach

22. The semi-turnkey contractor supplies the design
for the works, undertakes to effect a major portion of
the construction, and supplies the essential equipment
needed for the use of the technological process. The
semi-turnkey contractor must also define the scope and
quality of the construction which is to be effected by
others. Such construction would be effected by other
contractors under individual contracts concludt:d by
them with the purchaser. The purchaser may also effect
some of the construction.

23. The semi-turnkey contractor also assumes certain
responsibilities of a limited scope in regard to co
ordinating the construction process. He would usually,
in agreement with the purchaser, define the scope of the
work to be effected by each contractor engaged by the
purchaser and provide specifications and a time schedule
for such work. The semi-turnkey contractor may also
undertake to check the construction effected by the
other contractors, and to notify the purchaser of defects
or delay in such construction which he could reasonably
discover.

24. An advantage of the semi-turnkey contract
approach is that the semi-turnkey contractor is
responsible for handing over to the purchaser at an
agreed time completed works which is in accordance
with the contract. He would not be so responsible only
if the construction to be effected by other contractors
had not been effected in accordance with the design
provided by the semi-turnkey contractor, or in
accordance with the specifications and time schedule
agreed upon between the semi-turnkey contractor and
the purchaser.

25. As with the turnkey contract approach, an
advantage of the semi-turnkey contract approach is that
the design of the works and the supply of the essential
equipment needed for the use of the technological
process are effected by one person, resulting in manu
facturing and construction economies. However, as
with the turnkey contract approach, the fact that each
contractor making an offer to construct on a semi
turnkey basis will submit his own design may make it
more difficult to compare bids made by various semi
turnkey contractors (see para. 9, above). Another
advantage of the semi-turnkey contract approach for
the purchaser is that he maintains complete freedom to
select contractors to construct the portions of the works
which are not to be constructed by the semi-turnkey

contractor. In respect of the same scope of construction,
the cost may, however, be higher than under the
separate contracts approach, since under the latter
approach the risks connected with co-ordination are
entirely borne by the purchaser.

[AlCN.9/WG.V/WP.15/Add.9]

Completion, take-over and acceptance

Summary

The contract should· clearly establish when com
pletion, take-over and acceptance occur and the legal
consequences of their occurrence. In general, the
contract may provide that the completion of con
struction occurs when equipment, materials and services
required under the contract have been· supplied by the
contractor, and such supply has been proved through
successful mechanical completion tests. The contract
may provide that take-over occurs when the purchaser
takes physical possession, either of the works after
completion of construction or of the plant before
completion of construction. Acceptance may occur if
the purchaser indicates his approval of the construction.
However, such approval may be deemed to have been
given in certain circumstances (paragraph 1).

Whether completion, take-over and acceptance should
all occur, as well as the sequence in which these events
should occur, depends on a number of factors, and in
particular upon the choice of approach to contracting
made by the purchaser (paragraphs 2 and 3).

When the contractor considers the construction to
have been completed, he should be obligated to notify
the purchaser and to prove such completion through
the conduct of successful mechanical completion tests.
It is desirable that the contract set forth the procedures
to be followed in conducting such tests. The construction
may be considered to be completed even if the
mechanical completion tests disclose that certain minor
items have not been supplied (paragraphs 4 to 11).

The results of the mechanical completion tests should
be reflected in a protocol signed by both parties.
However, if the purchaser fails to attend the tests, a
protocol may be signed by the contractor and sent
promptly to the purchaser (paragraph 12). The contract
should establish the time at which construction may be
considered to have been completed (paragraph 13).

The purchaser usually takes over the works after
completion of construction. After take-over, the works
are usually operated for a trial period. In some cases,
however, the works may be taken over by the purchaser
after acceptance. If the contract provides for a trial
operation period, it should also provide for the allo
cation of costs connected with the operation of the
works during this period (paragraphs 14 to 16).

In some cases, the plant may be taken over before
completion of construction, such as when the contract is
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terminated by the purchaser due to a failure by the
contractor to perform his obligations in accordance
with the contract or when the purchaser, as a remedy
for a failure to perform by the contractor, chooses to
complete the construction by engaging a new contractor
at the expense and risk of the contractor (paragraphs 17
and 18).

In all cases of take-over it may be advisable for the
contract to require a take-over protocol (paragraph 19).
The contract should provide for the legal effects of
take-over (paragraph 20).

Acceptance Of the construction by the purchaser
normally indicates the end of the construction process.
The contract should set forth the circumstances in
which acceptance is to occur (paragraphs 21 and 22).

The contract should establish the timing of the
performance tests and the procedures to be followed in
conducting such tests (paragraphs 24 to 31).

The contract should clearly stipulate when acceptance
occurs, as well as the legal effects of acceptance
(paragraphs 32 to 34; see also paragraph 23). It may be
advisable for the contract to require an acceptance
protocol, signed by both parties, in which the acceptance
of the construction by the purchaser would be confirmed
(paragraphs 35 and 36).

* * *

A. General remarks

1. The contract should clearly establish when com
pletion, take-over and acceptance occur, and the legal
consequences of their occurrence. In general, the
contract may provide that the completion of construc
tion occurs when equipment, materials and services
required under the contract have been supplied by the
contractor and such supply has been proved through
successful mechanical completion tests. The contract
may provide that take-over occurs when the purchaser
takes physical possession, either of the works after
completion of construction or of the plant before
completion of construction (e.g. upon termination of
the contract). The contract may provide that acceptance
occurs if the purchaser indicates his approval of the
construction. However, such approval may be deemed
to be given in certain circumstances.

2. Whether completion, take-over and acceptance
should all occur, as well as the sequence in which these
events should occur, depends upon a number of factors
and in particular upon the choice of approach to
contracting made by the purchaser (see the chapter
"Choice of contract type"). In general, completion of
construction should occur first, such completion being
proved by mechanical completion tests. The purchaser
may have chosen an approach to contracting under
which a single contractor is to effect the entire
construction (e.g. turnkey contract approach or compre
hensive contract approach) or the major portion of the

construction (e.g. semi-turnkey contract approach). In
such cases it is usual that after completion the
purchaser takes over the works, and that the works is
operated for a trial period. At the end of the trial
period, performance tests are conducted, and if these
are successful, acceptance occurs. In certain cases,
however, this sequence may not be followed. The
period of trial operation may take place prior to take
over in cases where the contractor is in physical
possession of the works during the trial period (e.g.
under the product-in-hand contract approach, where
the contractor has undertaken to train the purchaser's
personnel to operate the works). At the end of the trial
period, performance tests are conducted, and if these
are successful, acceptance and take-over occur. In some
cases, the contract may not provide for a trial operation
period; in such cases, acceptance may occur after
successful performance tests following completion, with
take-over occurring after acceptance. Furthermore, in
the cases where the contract is terminated before
completion of construction, only take-over by the
purchaser may occur.

3. If the separate contracts approach to contracting is
chosen by the contractor, different situations may occur
which need to be distinguished. The separate contractor
may,during the portion of the construction to be
effected by him, be in physical possession of the plant.
In such cases, after completion of the portion of the
construction, the purchaser may take over the plant.
Such take-over may be followed by acceptance, if
performance tests can be conducted in respect of the
plant and the tests· are successful. In many cases,
however, it may be possible to conduct performance
tests only after the entire construction has been
completed. In such cases, take-over may occur after
completion of the portion of construction, but per
formance tests and acceptance would not occur until
after the entire construction has been completed. In
some cases, several separate contractors will be effecting
construction on the site simultaneously, and the pur
chaser will be in physical possession of the plant. In
such cases, no take-over by the purchaser would be
necessary, and completion may, at an appropriate
stage, be followed by acceptance.

B. Completion ofconstruction

1. Proof ofcompletion: mechanical completion tests

4. When the contractor considers the construction to
have been completed, he should be obligated to notify
the purchaser and to prove such completion through
the conduct of successful mechanical completion tests.
The construction may be considered to be completed
even if the mechanical completion tests disclose that
certain minor items (i.e. items the absence of which
does not prevent the conduct of performance tests or
the operation of the works) have not been supplied. The
absence of these items may be considered not as delay
in completion, but as defects in the works (see the
chapter "Failure to perform").
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5. It is desirable that the contract set forth the
procedures to be followed in conducting mechanical
completion tests. These tests should usually include
such of the following as are appropriate to the
construction effected: visual inspection of the works
and its components; checking and calibration of in
struments; safety tests; dry runs; mechanical operation
of the works and its various components; inspection of
the technical documentation which the contractor has
to supply for operation and maintenance of the works
(e.g. as-built plans, manuals of instruction, and lists of
spare parts); and inspection of the stock of spare parts
and materials which the contractor may have to deliver
with the works.

6. The contract may obligate the contractor to per
form mechanical completion tests required by the
purchaser which are additional to, or deviate from, the
tests described in the contract. However, if such
additional or modified tests are not standard practice in
the industry in relation to the works which has been
constructed, the contractor should be entitled to disclaim
liability for damage which may be caused to the works
by such tests.

7. In general, the costs connected with conducting
mechanical completion tests should be borne by the
contractor. However, the purchaser may undertake to
supply at his expense some materials and energy needed
for the operation of the works during the tests. The
contract should determine which party is to bear the
costs of additional or modified tests. The contractor
may be obligated to bear such costs if such tests are
standard practice in the industry.

8. Mechanical completion tests should be conducted
within a specified period of time after the notification
of completion by the contractor. If the parties fail to
agree upon a date within this period of time for the
commencement of the tests, the tests should commence
on the last day of such period. In some cases, the
parties may wish to stipulate in the contract that the
mechanical completion tests in respect of some portions
of the construction may be conducted even before
completion of the entire construction to be effected
under the contract.

9. The contractor should be responsible for conducting
the mechanical completion tests. The tests should be
conducted in the presence of both parties. If the
purchaser fails to attend the tests, the contractor should
be entitled to conduct the tests in the absence of the
purchaser. In such a case, the contractor should be
obligated promptly to inform the purchaser of the
results of the tests. However, if the purchaser is
prevented from attending the tests by an exempting
impediment (see the chapter "Exemptions"), he should
be entitled to ask within a specified or reasonable
period of time after the occurrence of the exempting
impediment that the tests be postponed or repeated at
his own expense;

10. If successful mechanical completion tests cannot
be conducted at the time provided for in the contract

due to causes for which the contractor is responsible,
and the tests must be extended, postponed or repeated,
all costs incurred by the purchaser which he would not
have incurred if the tests had not been extended,
postponed or repeated should be borne by the con
tractor. If the tests must be extended, postponed or
repeated due to causes for which neither party is
responsible, the costs of the tests should be borne as set
forth in the contract, and each party should bear any
additional costs incurred by him. If the tests must be
extended, postponed or repeated due to causes for
which the purchaser is responsible, the purchaser
should bear all costs incurred by the contractor which
the contractor would not have incurred if the tests had
not been extended, postponed or repeated. In addition,
the contract may provide that the construction is
presumed to be completed if the tests cannot be
conducted, due to causes for which the purchaser is
responsible, after the expiry of a specified period of
time commencing to run on the date when the tests
were originally scheduled to begin.

11. If certain formalities (e.g. the participation of an
inspecting organisation) are required for the conduct of
the mechanical completion tests, and such formalities
cannot be complied with due to causes for which the
contractor is not responsible, the tests should be
conducted without complying with the formalities,
unless mandatory rules in force in the country of the
site require compliance with such formalities.

2. Mechanical completion test protocol

12. The results of the mechanical completion tests
should be reflected in a protocol signed by both parties,
unless the purchaser has failed to attend the tests. The
protocol should indicate the results of the mechanical
completion tests and specify the items which were
discovered to be missing and the period· of time within
which they should be supplied. The protocol should
indicate the date when the tests were completed. If the
tests are unsuccessful, the protocol may indicate a date
when the tests are to be repeated. Any differences
concerning the readings or the evaluation of the tests
should be reflected in the protocol. In case of such
differences, the contract should provide that either
party may call immediately upon an independent expert
to make the necessary assessment of the facts (see the
chapter "Settlement of disputes"). If the purchaser fails
to attend the tests, a protocol may be signed by the
contractor and sent promptly to the purchaser.

3. Time of completion ofconstruction

13. If the results of the mechanical completion tests
are successful, the construction may be considered to
have been completed as of ihe date proposed by the
contractor for the commencement of the tests or,
alternatively, on the date of the completion of the tests.
However, if the latter date is chosen as the date of
completion, the contract should provide that if, due to
obstacles for which the contractor is not responsible,
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the tests cannot be completed by the time set forth in
the contract for the completion of construction, the
contractor is not to be regarded as being in delay in
completion.

C. Take-over of works

1. Take-over after completion of construction

14. The purchaser usually takes over the works upon
completion of construction. The parties may wish to
provide in the contract that the works is to be taken
over within a specified period of time after completion
of successful mechanical. completion tests. After take
over, the works are usually operated for a trial period.
The trial operation enables the works to be run in and
reach normal operating conditions. Performance tests
may thereafter be conducted, and the performance of
the works will be evaluated under normal operating
conditions. The trial operation also enables the pur
chaser's personnel to become fully acquainted with the
works.. The contractor shoul<;l be obligated to provide
technical supervision during the trial operation.

15. In some cases (e.g. when the contractor undertakes
to train the purchaser's personnel to operate the
works), the works may remain in the physical possession
of the contractor during the trial operation period, and
the works may be taken over by the purchaser only
after the conduct of successful performance tests and
acceptance of the construction by the purchaser. In
such cases, the contractor may be obligated, in addition
to training the purchaser's personnel, to operate,
protect, and maintain the works. The works may also
be taken over by the purchaser after his acceptance of
the construction in cases where the contract does not
provide for a trial operation period. The contract
should obligate the purchaser to take over the works
within a short period of time, to be specified in the
contract, after acceptance.

16. The contract should provide for the allocation of
costs connected with the operation of the works during
the trial period. How the costs should be allocated may
depend upon the pricing method (see the chapter
"Price") used in the contract (e.g. under the product-in
hand. contract approach, the costs of training the
purchaser's personnel during this period would be
borne by the contractor). The output of the works
should be owned by the purchaser. The contract should
specify the length of the trial operation period and the
circumstances in which such period may be extended.

2. Take-over before completion of construction

(a) Take-over in case of termination ofcontract

17. Where the purchaser terminates the contract due
to a failure by the contractor to perform his obligations
in accorda.nce with the contract, or where the contract
is terminated for other reasons, e.g. due to the
continuance of exempting impediments for a specified

period of time (see the chapter "Termination"), the
purchaser should take over the plant already constructed
to the extent that it can be used in the completion of the
construction. Take-over should be effected within a
short period of time, to be specified· in the contract,
after the termination has become effective. However, in
the case of termination of the contract by the contractor
due to a failure of performance by the purchaser, the
purchaser should not be entitled to take over the plant
if such take-over would be inconsistent with the rights
of the contractor arising from such a failure (e.g. with
the rights of the contractor under a reservation of
ownership; 'see the chapter "Transfer of ownership of
property").

(b) Take-over in case of completion of construction at
contractor's expense and risk by another contractor

18. If the contract enables the purchaser, as one of his
remedies in the event of a failure to perform by the
contractor, to complete the construction by a new
contractor at the expense and risk of the contractor, the
contract should provide that if the purchaser chooses
this remedy, the purchaser should take over the plant at
the time when the contractor leaves the site (see the
chapter "Failure to perform").

3. Take-over protocol

19. In all cases of take-over it may be advisable for
the contract to require a take-over protocol, to be
signed by both parties, which would indicate the date of
take-over and the condition of the works at the time of
take-over. However, a separate protocol may not be
needed if take-over is to occur immediately after the
acceptance of the construction. In such cases, the take
over may be reflected in an acceptance protocol (see
paras. 35 and 36, below).

4. Legal effects of take-over

20. The main legal effect of the take-over of the works
by the purchaser should be that the risk of loss of or
damage to the works passes from the contractor to the
purchaser (see the chapter "Allocation of risk of loss or
damage"). In addition, take-over may give rise to an
obligation of the purchaser to pay a portion of the price
(see the chapter "Price"). Take-over, and the con
sequential passing of risk, may also affect the insurance
covering the works (see the chapter "Insurance"). The
date of take-over may be relevant to determining the
commencement of the trial operation period (see
para. 14, above).

D. Acceptance ofconstruction

21. Acceptance of the construction by the purchaser
normally indicates the end of the construction process.
Acceptance may occur where the purchaser approves
the construction, or where the contract deems acceptance
to have occurred.
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22. Where the separate contracts approach is adopted,
if different portions of the construction are completed
at different times and these portions can be tested (if
performance tests are to be conducted in respect of such
portions) and operated independently, the contract may
provide for each portion to be accepted separately. In
such cases, the same rules should apply as in respect of
acceptance of the entire construction. In some cases,
however, it may not be possible to test or put into
operation the equipment supplied and erected by one of
the contractors before the entire construction is com
pleted. In such cases, the conduct of performance tests
and acceptance should not occur until the completion
of the entire construction.

23. It is generally not advisable for the contract to
provide for provisional acceptance (i.e. acceptance
subject to certain conditions, such as the cure by the
contractor of defects discovered during performance
tests). Take-over could achieve the same objectives as
those intended to be achieved through provisional
acceptance. Provisional acceptance could result in
undesirable consequences, such as the termination of a
security for performance or of an insurance policy
which is to terminate upon acceptance. If the parties do
prefer to provide fonprovisional acceptance, the contract
should define the situations in which provisional
acceptance may occur and what its effects are to be.
The contract should clarify in particular whether the
legal effects of acceptance (see para. 34, below) are to
be postponed until the time when the condition giving
rise to the provisional nature of the acceptance is
satisfied.

1. Performance tests

24. The purpose of performance tests is to show that
the works meets the performance standards specified in
the contract. These performance standards may relate
not only to the output and its qualities but also to a
number of other parameters, such as consumption of
energy and feedstock or other materials. The tests may
also be intended to demonstrate the performance of the
works under a variety of conditions.

25. The contractor should be responsible for con
ducting the performance tests at his own expense. The
purchaser may, however, undertake to supply some
materials and energy needed for the operation of the
works during the tests. The contract should provide
that the performance tests are to commence at the end
of the trial operation period, if any. If no trial
operation is to be provided, the contract should specify
a period of time after successful mechanical completion
tests have been conducted within which performance
tests should commence. The contract should provide
that if the parties fail to agree on a date for the
commencement of the tests within this period of time,
the tests should commence on the last day of such
period.

26. The contract should set forth the procedures for
the conduct of the performance tests. It should establish

the duration of the tests, the criteria for performance,
the methods of measurement and analysis, the tolerances
and the number of times unsuccessful tests may be
repeated. The performance tests should be considered
to be successful if the performance standards specified
in the contract with permitted tolerances are met.

27. It is not infrequent that, due to variations in the
course of construction of the works and due to
differences in feedstock, materials and energy supply,
the parameters for the performance of the works as
finally constructed differ from those originally specified.
For example, during the course of construction of the
plant the purchaser may decide on a different source for
raw materials and feedstock, or his own raw materials
and feedstock may have characteristics different from
those .originally considered. Such differences will affect
the performance and the output of the works, and the
performance tests procedures, to the extent possible,
should provide for appropriate adjustments in such
cases.

28. The performance tests should be conducted in the
presence of both parties. If the purchaser fails to attend
thr performance tests, the contractor may be entitled to
conduct the tests in the absence of the purchaser. In
such a case, the contractor should be obligated promptly
to inform the purchaser of the results of the tests.
However, if the purchaser is prevented from attending
the tests by an exempting impediment (see the chapter
"Exemptions"), he should be entitled to ask within a
specified or a reasonable period of time from the
occurrence of the exempting impediment that the tests
be postponed or repeated at his own expense.

29. If successful performance tests cannot be con
ducted at the time provided for in the contract due to
causes for which the contractor is responsible and must
be extended, postponed or repeated, all costs incurred
by the purchaser which he would not have incurred if
the tests had not been extended, postponed or repeated
should be borne by the contractor. If the performance
tests must be extended, postponed or repeated due to
causes for which neither party is· responsible, the costs
of the tests should be borne as set forth in the contract,
and each party should bear any additional costs
incurred by him. If the performance tests must be
extended, postponed or repeated due to causes for
which the purchaser is responsible, the purchaser
should bear all costs incurred by the contractor which
the contractor would not have incurred if the tests had
not been extended, postponed or repeated.

30. If certain formalities (e.g. the participation of an
inspecting organisation) are required for the conduct of
the performance tests and such formalities cannot be
complied with due to causes for which the contractor is
not. responsible, the tests should be conducted without
complying with such formalities, unless mandatory
rules in force in the country of the site require
compliance with such formalities.
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2. Performance test protocol

31. The test procedures, readings and results should
normally be recorded and evaluated and be set forth in
a performance test protocol. The protocol should be
signed by both parties, unless the purchaser has failed
to attend the tests. The protocol should indicate the
date when the tests were completed. If the tests are
unsuccessful, the protocol may indicate a date when the
tests are to be repeated. Any differences concerning the
readings or the evaluation of the tests should be
reflected in the protocol. In case of such differences, the
contract should provide that either party may call
immediately upon an independent expert to make the
necessary assessment of the facts (see the chapter
"Settlement of disputes"). If the purchaser fails to
attend the tests, a protocol may be signed by the
contractor and sent promptly to the purchaser. Instead
of executing a performance test protocol, however, the
parties might wish in appropriate cases to include the
results of the performance tests in an acceptance
protocol (see paras. 35 and 36, below).

3. Time ofacceptance

32. As acceptance of the works has significant legal
effects, the contract should clearly stipulate when
acceptance occurs. If an acceptance protocol is signed
by both parties, the time of acceptance should be th.e
date indicated in the protocol. If no such date is
indicated in the protocol, the date on which the
protocol was signed by the parties may be considered to
be the time of acceptance. If no acceptance protocol is
signed by the parties (e.g. due to a failure by the
purchaser to attend the performance tests or a dispute
between the parties as to whether the performance tests
were successful), the date on which the performance
tests have been successfully completed should be
considered as the time of acceptance.

33. If the performance tests cannot be conducted on
the scheduled date for causes for which the purchaser is
responsible, and this impossibility persists for a period
of time to be specified in the contract, acceptance may
be considered to occur on the date when a notice to
that effect is delivered by the contractor to the
purchaser, provided such delivery is effected after
expiry of such period of time. If the performance tests
cannot be conducted on the scheduled date for causes
for which neither party is responsible and this impossi
bility persists for a period of time to be specified in the
contract, the contract may provide that the works
should be put into operation and, if operated success
fully during the period of time during which the
performance tests were to be conducted, that acceptance
occurs after expiry of such period, provided that the
performance standards achieved during such operation
correspond to the performance standards required in
the contract. In cases where performance tests are ndt
required under the contract and the purchaser does not
approve the construction within a specified period of
time, acceptance may be considered to occur at the time
when completion of construction is proved, unless

serious defects in the works have been discovered which
entitle the purchaser to refuse to accept the works (see
the chapter "Failure to perform").

4. Legal effects ofacceptance

34. The contract should clearly set forth the legal
effects of acceptance. The period for the quality
guarantee in respect of the works should generally
commence to run at the time of acceptance. This may
also apply to a quality guarantee in respect of a portion
of the construction (e.g. a power station) if such a
portion is to be operated by the purchaser even before
completion of the entire construction. However, if such
an accepted portion of the construction is not to be
operated until completion of the entire construction,
the guarantee period should commence to run at the
time of acceptance of the entire construction. In some
cases, the contractor may be obligated to insure the
plant against risk of loss or damage during construction
and the works from the time of completion until the
works has been accepted by the purchaser. The purchaser
may be obligated to pay a portion of the price within a
specified period of time after acceptance (see the
chapter "Price"). The purchaser may be obligated to
take over the works after acceptance if take-over had
not previously occurred.

5. Acceptance protocol

35. It may be advisable for the contract to require an
acceptance protocol, signed by both parties, in which
the acceptance of the construction by the purchaser
would be confirmed. A protocol which is binding on
both parties is preferable to a unilateral act evidencing
acceptance. Such a protocol would minimize disputes as
to· whether and on what date the works had been
accepted. In addition, by means of an acceptance
protocol, the purchaser could indicate his acceptance of
the construction in cases where acceptance would. not
otherwise occur.

36. The acceptance protocol should identify the con
struction which has been accepted by the purchaser and
indicate the date of acceptance. Normally, this should
be the date when the performance tests have been
successfully completed. The acceptance protocol may
evaluate the results of the performance tests if these
results have not already been evaluated in a per
formance test protocol (see para. 31, above). Where the
purchaser has decided to accept the works despite
certain defects, the acceptance protocol may contain a
list of the defects in the works, e.g. a list of the items
discovered during the mechanical completion tests to be
missing (unless they had been supplied prior to accept
ance) (see para. 4, above), as well as the defects
discovered during the performance tests. In addition, it
may be advisable to include in the protocol a time
schedule for the supply of the missing items and the
cure of the defects, unless the parties have agreed to
other remedies such as a reduction of the price. If the
parties differ as to certain issues, such as the time
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schedule for the cure of discovered defects, the protocol
should reflect the views of both parties and the
differences should be settled in dispute settlement
proceedings (see the chapter "Settlement of disputes").
The protocol may also indicate certain measures to be
taken by the parties in connection with acceptance, e.g.
assignment of rights under an insurance policy.

[AlCN.9/WG.V/WP.t5/Add.tO]

Procedure for concluding contract

Summary

There are in practice two basic approaches to the
conclusion of a works contract. Under the first
approach, the purchaser invites tenders from enterprises
to construct the works, and the contract is concluded
on the basis of the tender selected by the purchaser in
formal tender procedures. The participants in such
procedures (i.e. the purchaser and the tenderers) are
subject to certain legal obligations and liabilities. Under
the second approach, the purchaser negotiates the
contract in its entirety with enterprises selected by him
without formal tender procedures. Participants in
negotiation procedures are not subject to many of the
obligations and liabilities to which participants in
tender procedures are subject. Under the tender
approach, the purchaser may choose the open tendering
system, under which all interested enterprises are
invited to submit tenders for the construction of the
works. Alternatively, the purchaser may prefer the
limited tendering system, under which only certain
enterprises are invited by the purchaser to submit
tenders (paragraphs I to 8).

Under a variant of the open tendering system, the
opportunity to submit tenders may be restricted to
enterprises which have been pre-qualified by the
purchaser in accordance with pre-qualification pro
cedures. Under these procedures, the purchaser
should advertise internationally an invitation· to apply
for pre-qualification. Enterprises applying to be pre
qualified may be required to complete a questionnaire
which seeks to elicit relevant information about the
enterprise. The replies to questionnaires submitted by
enterprises should be evaluated by the purchaser in
accordance with criteria for pre-qualification which
have been established by the purchaser. The purchaser
should send all enterprises which have been pre
qualified notices informing them of their pre
qualification and inviting them to submit tenders,
together with a full set of documents to be provided to
prospective tenderers (paragraphs 5 and 9-13).

Under the tendering approach, an invitation to
tender should be communicated to enterprises whose
tenders are solicited. Under the open tendering system,
the invitation should be communicated by means
of an international advertisement. Under the limited
tendering system, the invitation to tender should
be individually sent to enterprises selected by the

purchaser, accompanied by a full set of documents to be
provided to prospective tenderers (paragraphs 14 to 16).

The documents to be provided to prospective
tenderers usually include, inter alia, instructions to
tenderers conveying information with respect to the
preparation, contents, submission and evaluation of
tenders; draft forms of the documents which are to be
submitted by the tenderer with his tender (e.g. tender
guarantee and tender); and a document containing
contractual terms. The instructions should specify that
by submitting a tender a tenderer agrees to conform to
and be bound by all the requirements, terms and
conditions set forth in the instructions. The draft form
of tender should also contain an express undertaking to
the same effect (paragraphs 17 to 24).

The most common method of opening tenders is
public opening, although private opening may be
justified by exceptional circumstances. After tenders are
opened, they should be compared and evaluated with a
view to identifying the tender which complies with the
purchaser's requirements and is most acceptable to him.
The evaluation process usually takes place in certain
stages: preliminary screening, detailed evaluation,
discussions with the most acceptable tenderer, post
qualification and selection of the successful tenderer
(paragraphs 25 to 34).

Under the negotiation approach, the contractor
contacts a certain number of enterprises which he
judges to be capable of constructing the works, informs
them of his requirements, and requests offers.
Documents describing the scope and quality of the
construction and containing the contractual terms
required by the purchaser may be submitted to the
enterprises. No formalities are prescribed for making or
evaluating the offers, or for negotiating the contract
(paragraphs 35 and 36).

Even if the law governing the formation of the
contract does not require the contract to be in written
form, the parties should reduce their agreement to
writing. The contract should identify the written
documents which constitute the contract and should
provide that no other documents and no oral
statements form part of the contract. The contract
should also provide that it may be modified or
terminated only by agreement in writing. In some cases,
the parties may wish to agree that contractual
obligations are to arise only as from the date when a
specified condition is fulfilled within a period of time
set forth in the contract (paragraphs 37 and 38).

* * *

A. General remarks

1. There are in practice two basic approaches to the
conclusion of a works contract. Under the first
approach, the purchaser invites tenders from enterprises
to construct the works, and the contract is concluded
on the basis of the tender selected by the purchaser in
formal tender procedures. Tenders submitted by
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enterprises are usually based upon contractual terms
and technical factors required by the purchaser,
although certain details may be open to discussion by
the purchaser and the enterprise (see paras. 24 and 32,
below). One aspect of the formality of tender
procedures is that the participants in such procedures
(Le. the purchaser and the tenderers) are subject to
certain legal obligations and liabilities, e.g. with respect
to the submission, withdrawal and selection of tenders
(see paras. 19 to 22, below). Under the second
approach, the purchaser negotiates the contract in its
entirety with enterprises. selected by him without formal
tender procedures. Participants in negotiation pro
cedures are not subject to many of the obligations and
liabilities to which participants in tender procedures are
subject.

2. Under the tender approach, the purchaser may
choose the open tendering system, under which all
interested enterprises are invited, by means of an
internationally advertised notice, to submit tenders for
the construction of the works. Alternatively, the
purchaser may prefer the limited tendering system,
under which only certain enterprises are invited by the
purchaser to submit tenders. It should be noted that
tender procedures may be regulated by mandatory rules
of law in some countries, particularly when the
purchaser is a public entity.

3. One advantage of the open tendering system is that
it enables a broader range of enterprises to compete in
tendering for the construction of the works. The
purchaser will usually benefit from greater competition
among enterprises with respect to the price, the design,
and other factors relevant to the construction of the
works. However, even under this system, there may
exist certain limitations with respect to the enterprises
which are permitted to participate in tendering. For
example, some international financing institutions may
require that preference be given to local or regional
enterprises.

4. A disadvantage of the open tendering system is that
it is the most; complex, formal and costly of the
procedures for the conclusion of a works contract. This
procedure involves the preparation of formal tender
documents, international advertisement of the invi
tationto bid, public opening of tenders and evaluation
of all tenders submitted, which in some projects may be
numerous. It also requires strict adherence ito time
limits and other procedural requirements. In addition,
the open tendering system sometimes attracts tenders
from unqualified enterprises who submit low tenders
of a speculative character. The purchaser has the
task of investigating and eliminating such tenders.
Correspondingly, qualified and reputable enterprises
are sometimes unwilling to submit tenders when tender
ing is open to all enterprises.

5. Under a variant of the open tendering system, the
opportunity to submit tenders may be restricted to
enterprises which have been pre-qualified by the pur
chaser in accordance with pre-qualification procedures
(see paras. 9 to 13, below). Under this technique, all

interested enterprises worldwide are given an opportu
nity to pre-qualify, and enterprises who are pre
qualified are entitled to submit tenders for the con
struction of the works. This technique enables the
purchaser to limit participation in tendering to qualified
enterprises. It also may enable the purchaser to assess,
prior to the commencement of tendering procedures,
the degree of interest in the project by enterprises.

6. The limited tendering system affords the advantage
of some competition among tendering enterprises,
although the extent of such competition is usually less
than under the open tendering system due to the limited
number of enterprises which are accorded the
opportunity to submit tenders. Furthermore, to the
extent that the purchaser has discussed the scope and
quality of the works to be constructed with potential
tendering enterprises, the documents to be provided to
prospective tenderers (see para. 17, below) may be
simplified as compared with those required under the
open tendering system. The limited tendering system
also has the advantage of confining the tender process
to enterprises which the purchaser considers to be
qualified and reputable. However, the limited tendering
system also entails certain formalities, although these
may be somewhat less than under the open tendering
system. For example, under the limited tendering
system the invitation to tender is delivered to
enterprises selected by the purchaser; advertisement of
the invitation is not necessary. It should be noted that
international financing institutions might not permit the
use of the limited tendering system in some cases. This
system may be suitable where the technology to be
incorporated in the works can be supplied, or the
construction can be effected, only by a limited number
of enterprises.

7. Negotiation of the works contract with potential
contractors avoids the formalities of the tender
approach. Under the negotation approach, the
purchaser need not prepare documents to be provided
to prospective tenderers (see para. 17, below), although
it will usually be advantageous for him to draft certain
documents to serve as the basis for negotiations (see
para. 35, below). Under this approach, however, the
purchaser does not benefit to the same degree as under
the tendering approach from competition among
several enterprises with respect to the price, design and
other factors in relation to the works.

8. The use of the negotiation approach may be
appropriate where one potential contractor has a
satisfactory record of constructing works similar to the
works to be constructed for the purchaser, and where
no further advantages are to be gained by inviting
tenders from other enterprises. The approach may also
be appropriate where the equipment or technology to
be included in the works may be obtained only from
one or a limited number of enterprises. It may also be
appropriate where the envisaged construction is to
extend the capacity of, or modernize, existing works
and such construction must, therefore, conform to the
existing technological process or equipment; in some
cases, only the contractor who constructed the existing
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works may be able to perform the required new
construction. In exceptional cases, the need for early
completion of the works may also justify engaging a
contractor without prior tendering, as tendering would
in most cases require more time for the conclusion of a
contract than would the negotiation approach.

B. Tendering

I. Pre-qualification

9. Pre-qualification of potential tendering enterprises
is sometimes resorted to under the open tendering
system (see para. 5, above). Pre-qualification should be
based upon the ability of the enterprise to construct the
works as required by the purchaser. It may be noted in
this connection that international financing institutions
may prohibit a purchaser from denying pre-qualification
to an enterprise for reasons unrelated to the ability of
the enterprise to construct the works. In assessing an
enterprise's ability to construct the works, the purchaser
should consider the enterprise's experience and past
record of performance, its capability of supplying the
necessary technology, equipment, materials and services,
and its financial status.

10. The first step in the pre-qualification process
should be the international advertisement of an invi
tation to apply for pre-qualification. The factors to be
considered with respect to the advertisement should be
similar to those to be considered with respect to the
advertisement of an invitation to tender (see paras. 15
and 16, below). The invitation to apply for pre
qualification should contain the following information:

Information concerning the purchaser;

A brief description of the location, nature and size of
the works to be constructed;

The expected time for completion of construction;

The address at which the pre-qualification question
naire (see following paragraph) may be obtained;

The date for submission of replies to the pre-quali
fication questionnaire.

11. In order to enable the purchaser to make a well
considered judgement on whether to pre-qualify an
enterprise, it is desirable that the purchaser require
enterprises applying to be pre-qualified to complete a
questionnaire which seeks to elicit relevant information
about the enterprise. Such a questionnaire should be
sent by the purchaser to enterprises applying to be pre
qualified and should elicit, in particular, the following
information:

A description of the enterprise, its structure and
organization, and its length of experience as a
contractor;

A certified financial statement showing the assets and
liabilities of the enterprise; its volume of business in
the previous five years; its working capital; bankers'
references;

The numbers and categories of supervisory staff and
key personnel proposed to be employed for the
construction of the works and their experience in
construction of industrial works;

The source and nature ofthe main items of machinery
and tools proposed to be used in the construction;

A list of projects of comparable size and complexity
which the enterprise has completed in the previous
five years; the identities of the purchasers and the
consulting engineers in those projects; the final
contract price and the final costs for each of those
projects; if the final contract price for a· project was
higher than the original contract price, the reasons
therefor; whether each project was completed satis
factorily;similar information on the record of per
formance of the principal sub-contractors proposed
to be employed in the construction of the works;

Whether the enterprise has ever failed to complete
work under a construction contract to which he was
a party;

Existing and anticipated work commitments;

The nature and amount ofexisting insurance coverage.

12. The questionnaire sent to enterprises should be
accompanied by instructions for its completion, includ
ing the language to be used in completing the question
naire and the currency in which financial information is
to be expressed.

13. The replies to questionnaires submitted by enter
prises should be evaluated by the purchaser in accord
ance with criteria for pre-qualification which have been
established by the purchaser. When the construction of
the works is financed by an international financing
institution, these criteria should be in accordance with
any guidelines or requirements which may be set forth
by the institution. After evaluating the replies to the
questionnaire, the purchaser should notify unsuccessful
enterprises that they have not been pre-qualified and
should send all enterprises which have been pre
qualified notices informing them of their pre-qualifi
cation and inviting them to submit tenders. At the same
time, the purchaser should send to enterprises which
have been pre-qualified a full set of docments to be
provided to prospective tenderers (see para. 17, below).

2. Invitation to tender

14. An invitation to tender should be communicated
to enterprises whose tenders are solicited. Under the
open tendering system, the invitation to tender should
be communicated by means of an international adver
tisement. Under the limited tendering system, the invita
tion to tender should be individually sent to enterprises
selected by the purchaser, accompanied by a full set of
documents to be provided to prospective tenderers. The
invitation to tender is often prepared by the purchaser's
consulting engineer. It should contain the following
information:

Information concerning the purchaser;
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A brief description of the location, nature and size of
the works to be constructed;

The expected time for completion of construction;

The address at which documents for prospective
tenderers may be obtained;

The fee, if any, for the documents and the method of
payment of such fee (the amount of the fee should
normally cover the costs of producing and supplying
the documents, yet should be at such a level as to
discourage enterprises which are not genuinely inte
rested in undertaking the construction from requesting
the documents);

The date for submission of tender;

The amount of the tender guarantee, if any;

The source of financing for the construction of the
works, and any eligibility criteria imposed by a
financing institution.

15. When the invitation to tender is to be advertised, the
advertisement should be designed so as to provide an
opportunity to all potentially interested enterprises
worldwide to participate in the tender procedures. With
respect to the media in which the advertisement is to
appear, the law of the purchaser's country may man
datorily require advertisement in certain media (e.g. the
official gazette). The purchaser should als9 consider
advertising in local newspapers, foreign newspapers
circulated in the major commercial c.entres of the world,
technical journals and trade publications. If the con
struction is being financed by an international financing
institution, the purchaser should also comply with any
advertisement requirements of the institution.

16. The invitation to tender should specify the time
within which enterprises must prepare and submit their
tenders to the purchaser. This time may depend upon
the location of the site and the scope and complexity of
the works to be constructed. In practice, purchasers
often allow a period of between 45 and 90 days. This
period of time may commence on the date of the
invitation to tender. Alternatively, and in particular if
the invitation to tender is advertised, the invitation to
tender might specify a date by which tenders must be
submitted to the purchaser. The timing of the sub
mission of the advertisement to the various media
should take into account the fact that different media
may publish at different intervals (e.g. daily, monthly,
quarterly), and the timing should be such that the
advertisement is published at approximately the same
time in all the media. All enterprises will then have
approximately the same amount of time to obtain the
documents to be provided to prospective tenderers and
to prepare and deliver their tenders to the purchaser.

3. Documents to be provided to prospective tenderers

17. The documents to be' provided to prospective
tenderers are often prepared by the purchaser's con
sulting engineer. They usually consist of the following:
instructions to tenderers (see paras. 18 to 22, below),
contractual terms required by the purchaser (see para.

23, below), technical specifications, drawings, draft
form of tender guarantee (see para. 20, below) and
performance guarantee, draft form of tender (see para.
24, below), draft form of certificate of authority
(certifying that persons signing the tender have the
necessary authority to do so), schedules of supple
mentary information and such other documents as are
appropriate. The provision of draft forms of the
documents which are to be submitted by the tenderer
with his tender will assist the purchaser in comparing
and evaluating tenders. When there have been no pre
qualification procedures, the purchaser should also
supply prospective tenderers with a questionnaire,
similar to a pre-qualification questionnaire (see para. 11,
above), which a tenderer should be required to submit
with his tender. The documents should be made
available in at least one language customarily used in
international commercial transactions.

18. The instructions to tenderers should convey in
formation with respect to the preparation, contents,
submission and evaluation of tenders. With respect to
the preparation of tenders, the instructions should list
the documents which must be submitted with a tender
(these should include all documents, duly executed, of
which draft forms were provided to the tenderer (see
para. 17, above», and specify the language or languages
to be used in completing these documents. They should
also set forth any requirements of the purchaser as to
how costs and the tender price are to be expressed. The
instructions may, for example, specify the currency in
which the costs and price are to be expressed, and may
specify that portions of the price which areallocated to
certain aspects of the construction must be shown
separately. The instructions should indicate whether an
enterprise may submit tenders with alternative terms
and, if so, the item or items for which alternatives are
acceptable (e.g. transportation arrangements, insurance
schemes, or the design of less important equipment),
and specify the number of copies of the tender
documents to be submitted and the time within which
or the date by which tenders must be submitted.

19. The instructions should also set forth the pro
cedures for inspection of the site by enterprises, the
method by which a prospective tenderer may seek
clarification of the documents provided to him, and the
period of time during which the tender must remain in
effect. With respect to the last item, the purchaser
should allow adequate time for the tenders to be
evaluated and the successful tenderer to be selected and
notified, for any discussions between the purchaser and
the tenderer needed prior to the conclusion of the
contract, and for the submission by the successful
tenderer of the performance guarantee. The purchaser
may consider a period of between 90 to 120 days after
the deadline for submitting tenders to be appropriate.
The purchaser might also reserve the right to extend
this period, if necessary, by notifying all tenderers of
the length of the extension. The instructions should
provide that tenderers who agree to such an extension
are required to extend their tender guarantees to cover
the extended period, and that tenderers who do not so
agree will be considered to have withdrawn their
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tenders, but without forfeiting their tender guarantees.
Tenderers should not be permitted to change the terms
of their tenders during the period of extension.

20. The instructions should require that the tender be
accompanied by a tender guarantee in a form and
amount acceptable to the purchaser. The purchaser
may wish to provide to prospective tenderers a draft
form of tender guarantee which meets the requirements
of the purchaser, as this will provide certainty that the
terms which the purchaser requires will be contained in
the guarantee submitted by the tenderer. The amount
payable under a tender guarantee should be recoverable
by the purchaser if the tenderer providing the guarantee
withdraws his tender after the deadline for submitting
tenders, or if his tender is selected by the purchaser and
he fails to conclude a works contract with the purchaser
in accordance with his tender or fails to provide a
required performance guarantee. The guarantee should
indicate whether the purchaser must prove that one of
these events has occurred before he is entitled to
recover the amount due, or whether a mere assertion by
the purchaser that such an event has occurred is
sufficient. The guarantee should also indicate whether
the amount due is recoverable without proof of loss by
the purchaser, or whether the purchaser must prove the.
loss sustained by him (see the chapter "Security for
performance"). The amount of the tender guarantee
should be high enough to constitute an adequate
deterrence to the tenderer from withdrawing his. tender
after the deadline for submitting tenders, and to
compensate the purchaser for any loss he may suffer
from the failure of~the tenderer to conclude a works
contract in accordance with his tender or submit a
performance guarantee (e.g. the costs of engaging in
new tender procedures and the difference between the
withdrawing or defaulting tenderer's price and a higher
price in a tender selected by the purchaser in new tender
procedures). Such amount may be set forth as a specific
amount or as a percentage of the tender price. The draft
form of tender guarantee should provide that it is to
remain in effect during the period of time when the
tender is to remain in effect. If a draft form of tender
guarantee is not provided to prospective tenderers, the
instructions should set forth the requirements of the
purchaser regarding the tender guarantee. In addition
to specifying the required amount of the guarantee, the
conditions under which it is recoverable by the purchaser,
and the period of time during which it is to remain in
effect, the instructions should specify the currency in
which the guarantee is to be furnished. They should
also specify the acceptable type or types of tender
guarantee. Possible types may include a standby letter
of credit, a bank guarantee, or a guarantee issued by an
insurance or bonding company. Where the guarantee
may be issued by a financial institution, the purchaser
may wish to specify the institutions acceptable to him
(see, also, the chapter "Security for performance").

21. The instructions should set forth applicable pro
cedures for dealing with discrepancies in the various
documents provided by the purchaser to prospective
tenderers and should specify whether and when tenders
may be modified. The instructions should state that

tenders cannot be modified or withdrawn after the
deadline for submitting tenders. However, inadvertent
or insignificant errors in tenders might be permitted to
be rectified in some cases (see, also, para. 30, below).. In
addition, the instructions should set forth the general
criteria by which the purchaser will evaluate the tenders
(e.g. the weight to be given to the tender price (see para.
31, below». They may also specify that the purchaser
reserves the right not to select any tender. They should
indicate procedures according to· which the tenders will
be opened and tenderers will be notified of the outcome
of the evaluation of tenders, and the procedure for
concluding the contract.

22. Finally, the instructions should set forth any other
requirements of the purchaser. For example, the pur
chaser may wish to set forth a requirement that a
tenderer who has been pre-qualified should update the
information given in his pre-qualification questionnaire,
a requirement that costs associated with the preparation
and submission of tenders are to be borne by the
tenderer, a requirement that all documents submitted
with the tender are to be typed or written in indelible
ink, a requirement that all signatures must be those of
persons who are authorized under certificates of
authority submitted with the tender to sign the tender
or are authorized to sign on behalf of the tenderer, and
a requirement that all erasures to documents must be
signed or initialled by the persons signing the docu
ments. The instructions should specify that by sub
mitting a tender a tenderer agrees to conform to and be
bound by all the requirements, terms and conditions set
forth in the instructions.

23. It is desirable for the contractual terms to be
drafted by the purchaser and supplied to prospective
tenderers with the other·documents described above
(see para. 17) and for the instructions to require that
the tender be based upon such contractual terms.
Unless this is done, it will be difficult for the purchaser
to compare and evaluate tenders, as each tenderer may
submit his tender on the basis of differing contractual
terms. Under the tender approach, such terms are
usually not the subject of negotiations between the
parties (although the purchaser may allow certain
details to be discussed); rather, in determining his
tender price the tenderer will take into account such
terms and the allocation of costs, risks and liabilities
reflected therein. The various issues which should be
addressed in the contractual terms, and the ways in
which these issues may be treated, are discussed in part
two of this Guide.

24. The draft form of tender should set forth the offer
of the tenderer to construct the works in accordance
with the contractual terms, technical specifications and
drawings provided to the tenderer. It should also call
upon the tenderer to set forth his offer as to the matters
in respect of which the tenderer's offer is solicited (e.g.
price, payment conditions). The draft form of tender
should also expressly state that the tenderer undertakes
to conform to and be bound by all terms and
conditions set forth in the instructions to tenderers.
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4. Opening and evaluation of tenders

(a) Opening oftenders

25. The most COmmon method of opening tenders is
public opening, i.e. opening in the presence of tenderers
or their representatives. If the purchaser so wishes, even
persons who have not tendered may be permitted to be
present. Public tender opening may be required by
financing institutions, as this tends to reduce abuses in
the selection of the successful tenderer.

26. The instructions to tenderers may have required
the submission of tenders under the two-envelope
system. Under this system, tenderers submit two
envelopes, one containing the technical elements of
their tender, but without mention of a price, and the
other containing the price. If the two-envelope system
for the submission of tenders has been adopted, the
envelopes containing the technical elements are first
.opened in private and the technical elements evaluated
to determine whether they comply with the purchaser's
requirements. Thereafter the envelopes containing the
tender prices submitted by those tenderers who have
submitted technical elements complying with the pur
chaser's requirements are opened at a public session,
and these tenders are later evaluated in greater detail.
This procedure may lead to a more objective evaluation
of technical elements because these elements are
evaluated without a consideration of the associated
price.

27. The opening of tenders is sometimes conducted in
private, without tenderers being present. Such a pro
cedure may be justified by exceptional circumstances
(e.g. when the works to be constructed is related to
national security). Private opening of tenders may also
result in a more realistic evaluation of tenders. However,
this procedure may lead to abuses, and accordingly it is
not permitted by many financing institutions. If this
procedure is to be adopted, however, the confidence of
the tenderers in the proceedings, and the participation
in the opening of individuals of recognized integrity
(auditors or senior civil servants).

(b) Evaluation of tenders

28. The purpose of tender evaluation is to compare
the tenders with a view to identifying the tender which
complies with the purchaser's requirements and is most
acceptable to him, taking into account all relevant
factors. The evaluation procedure, unlike the opening
of tenders, should be conducted without the tenderers
being present. The purchaser may seek any clarification
needed to evaluate a tender during the evaluation
period. The evaluation process usually takes place in
certain stages: preliminary screening, detailed evaluation,
discussions with the most acceptable tenderer, and post
qualification and selection of the· successful tenderer.

(i) Preliminary screening

29. A preliminary screening should be used to determine
whether the tender complies with the purchaser's
requirements as to the tender and the documents which

should accompany the tender (see para. 18, above).
This may involve checking the following items:

Whether the tender has been signed by an authorized
representative of the tenderer;

Whether the tenderer has met any eligibility require
ments, e.g. whether he is on the pre-qualified list if
pre-qualification procedures were used, or whether
he meets requirements laid down by the financing
institution, if any;

Whether the tender substantially complies with the
contractual terms and technical requirements set out
in the invitation to. tender and the instructions to
tenderers;

Whether the full set of required documents has been
submitted.

30. The documents may also be checked for arith
metical or clerical errors at the stage of screening. The
process of screening may enable the purchaser to place
the tenders in different categories. Certain tenders will
contain substantial deviations from the requirements of
the purchaser and need no longer be. considered.
Certain tenders may contain deviations which appear to
be inadvertent (e.g. omission of required documents).
In such cases, the purchaser may wish to contact the
tenderer to inquire whether he wishes to rectify the
deviation. Yet other tenders may contain minordevia
tions which have to be assessed in financial terms at the
stage when a detailed evaluation is made of the tenders.

(ii) Detailed evaluation

31. The general criteria to be considered in the
detailed evaluation of tenders would have been set forth
in the instructions to tenderers (see para. 21, above).
The tender with the lowest price need not necessarily be
the most acceptable, although the tender price is one of
the most important criteria to be considered. In the
detailed evaluation, any deviations, qualifications or
alternatives setforth by the tenderer must be evaluated
in terms of their direct and indirect costs and benefits to
the purchaser in order to arrive at the most acceptable
tender. An important criterion would be the technical
aspects of the tender (e.g. conformity with specifications
and drawings supplied by the purchaser, and proposed
methods of construction). The past record of the
tenderer, and the nature of on-going projects under
taken by him, should also be carefully considered.
Where margins of preference are applicable in the
selection of tenderers, these margins should be calculated
in relation to the tenderers eligible for the benefit of
such margins. Depending on the nature of the contract,
a further variety of criteria (e.g. extent of transfer of
technology to the purchaser, nature of the skilled
personnel allocated to the performance of the contract,
extent to which work is to be sub-contracted) should be
assessed,

5. Discussions with most acceptable tenderer

32. There will probably be items in the tender of the
most acceptable tenderer, e.g. minor deviations from
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the purchaser's design or certain contractual terms,
which must be discussed and resolved to the satisfaction
of the purchaser before a contract can be concluded
(see para. 30, above).

6. Post-qualification and selection ofsuccessful tenderer

33. Once discussions are successfully concluded with
the most acceptable tenderer, the purchaser must
determine if this tenderer is capable of performing the
contract. If a pre-qualification procedure has been used
or a questionnaire as to his qualifications has been
completed by the tenderer, the purchaser need only
make certain that the tenderer's ability to perform has
not been affected between the time of pre-qualification
or the completion of the questionnaire and the time of
the decision to select him. If these procedures have not
been used, the purchaser may wish to require the
tenderer to complete a questionnaire such as the one
described in relation to pre-qualification (see para. 11,
above).

34. The successful tenderer should be notified of his
selection and required to furnish the performance
guarantees. Immediately after the successful tenderer
has concluded a contract and has furnished security for
performance, the tender guarantees of unsuccessful
tenderers should be returned.

C. Negotiation

35. Under this approach, the contractor contacts a
certain number of enterprises which he judges to be
capable of constructing the works, informs them of his
requirements, and requests offers. Documents describing
the scope and quality of the construction and containing
the contractual terms required by the purchaser may be
submitted to the enterprises. No formalities are pre
scribed for making or evaluating the offers or for
negotiating the contract. In some cases, at the outset of
the negotiations, the parties may wish to agree that
certain types of information (e.g. technological processes)
disclosed by a party during the course of the negotiations
are to be kept confidential by the other party.

36. The purchaser should clearly define the extent of
authority of the team negotiating on his behalf and
communicate such extent to the contractors with whom
negotiations are commenced. It may be useful to keep a
record of the progress of the negotiations which should be
authenticated on behalf of each party as the negotiation
progresses.

D. Conclusion ofcontract

I. Form of contract

37. Whether the tendering approach or the negotiation
approach has been adopted, the law governing the
formation of the contract may require a works contract to
be in the written form. Even if such law does not require
the written form, the parties should reduce their
agreement to writing in order to avoid disputes as to what
terms were agreed upon. The contract should identify the
written documents which constitute the contract and
should provide that no other documents and no oral
statements form part of the contract. The contract should
also provide that it may be modified or terminated only
by agreement in writing.

2. Validity and entry into force ofcontract

38. In negotiating and concluding the contract, the
parties should take account of the legal rules governing
the formation and validity of the contract. Some ofthese
rules may have a mandatory character. Contractual
obligations between the parties would usually arise as
from the date of the conclusion of the contract. In some
cases, however (e.g. where one party must obtain a licence
without which performance of the contract is impossible),
the parties may wish to agree that contractual obligations
are to arise only as from the date when a specified
condition is fulfilled, provided such condition is fulfilled
within a period of time set forth in the contract. When the
negotiation procedure is adopted, in order to identify
clearly the point of time at which the contract is
concluded, the purchaser may wish to stipulate at the
commencement of negotiations that no contractual
obligations between the parties are to arise until the
parties have agreed in writing that a contract has been
concluded between them.

C. Further work of the Commission in the area of international contracts for construction of industrial
works: note by the secretariat (A/CN.9/268)Q

I. The Commission will have before it at this session
the reports of the Working Group on the New
International Economic Order on the work of its sixth
and seventh sessions (A/CN.91259 and A/CN.91262).
Considerable progress has been made by the Working
Group in its work on the preparation of a draft Legal
Guide on drawing up international contracts for the

aFor consideration by the Commission, see Report, chapter IV
(part one, A, above).

construction of industrial works, and it is expected that
the final instalment of the draft chapters of the Legal
Guide will be considered at the eighth session of the
Working Group in the first quarter of 1986. Thereafter,
only the revision of the draft chapters by the secretariat,
and the overall consideration of these revised chapters,
will be necessary to complete the work. The secretariat
has accordingly been giving consideration to enhancing
the value of the Legal Guide by the preparation of
annexes to the Legal Guide dealing with areas which
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are closely related to the construction of industrial
works, and some suggestions for continued work have
already been made at past sessions of the Commission
and the Working Group.

2. In this connection, the Commission may wish to
note that the Asian-African Legal Consultative Com
mittee (AALCC) at its recent session (Kathmandu,
Nepal, 6-13 February 1985) reviewed the work of the
Commission relating to the new international economic
order. After expressing its satisfaction and appreciation
of the progress which had thus far been made in the
preparation of the Legal Guide, the AALCC made the
following recommendations:

"that UNCITRAL should consider the preparation
of an annex to the Legal Guide, dealing with legal
issues related to joint ventures arising in the context
of industrial contracts, in view of the practical and
legal difficulties that may arise out of these arrange
ments, particularly for parties in developing countries;

"that UNCITRAL consider taking up concession agree
ments and other agreements in the field of natural
resources in the near future, as that topic had gained
a certain urgency for the developing countries on
account of the shift in the pattern of mineral
exploration from developing to developed countries."

3. The secretariat is currently examining these sug
gestions. As regards concession and other agreements,
in particular in the field of mineral resources, the
Commission may wish to note that several international
bodies are already rendering assistance to developing
countries. These bodies include the United Nations
Department of Technical Co-operation for Develop
ment, the United Nations Centre on Transnational
Corporations, the United Nations Industrial Devel-

opment Organization (UNIDO), and the World Bank.
The work undertaken by these bodies covers legal areas
(e.g. the assessment and preparation of legislation for
investment and taxation, drafting and assistance in the
negotiation of contracts, and the re-negotiation of
contracts). The undertaking of work by the Commission
in the area may therefore lead to the duplication of
activity. As regards joint ventures, where the operations
of a joint venture included the construction of industrial
works, it would have to be carefully assessed in the light
of work done on joint ventures by other international
bodies, including UNIDO, whether the legal issues
which arise in relation to the construction are of such a
scope as to justify an annex to the Legal Guide.
Possibilities may also be explored, however, whether
some useful well-defined legal work might be undertaken
combining the two recommendations of the AALCC.

4. Preliminary consideration has also been given to
the preparation of an annex dealing with the area of
tendering and procurement in relation to the construc
tion of industrial works. The work undertaken by the
secretariat in the preparation of the draft chapter of the
Legal Guide on the procedure for concluding a contract
suggests that further investigation of this area is
justified, and that a more detailed examination than is
possible in the draft chapter of the issues involved may
be a valuable supplement to the Legal Guide. However,
further research needs to be done to ascertain the
feasibility and advisability of work, and to formulate
concrete proposals.

5. The Commission may therefore wish to note the
intention of its secretariat to submit to a future session
of the Commission a report setting forth proposals on
how the value of the Legal Guide may further be
enhanced.
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Introduction

1. At its sixteenth session, the Commission decided
to include the topic of liability of operators of

aFor consideration by the Commission, see Report, chapter V (part
one, A, above).

transport terminals in its programme of work, to
request the International Institute for the Unification
of Private Law (UNIDROIT) to transmit its pre
liminary draft Convention on this topic to the
Commission for its consideration, and to assign work
on the preparation of Uniform Rules on this topic to a
working group. The Commission deferred to its
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seventeenth session the decision on the composition of
the Working Group.l

2. In response to the request at the sixteenth session,
UNIDROIT transmitted its preliminary draft Con
vention to the Commission. At its seventeenth session,
the Commission decided to assign to the Working
Group on International Contract Practices the task of
formulating Uniform Legal Rules on the subject. It
further decided that the mandate of the Working
Group should be to base its work on the UNIDROIT
preliminary draft Convention and the Explanatory
Report thereto prepared by the secretariat of
UNIDROIT, and on the study of the UNCITRAL
secretariat on major issues arising from the UNIDROIT
preliminary draft Convention, which was before the
Commission at its ,seventeenth session (A/CN.9/252),
and that the Working Group should also consider
issues not dealt with in the UNIDROIT preliminary
draft Convention, as well as any other issues which it
considered to be relevant.2

3. The Working Group consists of all 36 States
members of the Commission: Algeria, Australia, Austria,
Brazil, Central African Republic, China, Cuba, Cyprus,
Czechoslovakia, Egypt, France, German Democratic
Republic, Germany, Federal Republic of, Guatemala,
Hungary, India, Iraq, Italy, Japan, Kenya, Mexico,
Nigeria, Peru, Philippines, Senegal, Sierra Leone,
Singapore, Spain, Sweden, Trinidad and Tobago,
Uganda, Union of Soviet Socialist Republics, United
Kingdom of Great Britain and Northern Ireland,
United Republic of Tanzania, United States of America
and Yugoslavia.

4. The Working Group held its eighth session at
Vienna from 3 to 13 December 1984. All members were
represented except Central African Republic, Cyprus,
Czechoslovakia, Senegal, Sierra Leone, Singapore,
Trinidad and Tobago, Uganda and United Republic of
Tanzania.

5. The session was attended by observers from the
following States: Argentina, Canada, Chile, Cote
d'Ivoire, Ecuador, Holy See, Indonesia, Iran (Islamic
Republic of), Netherlands, Nicaragua, Norway, Oman,
Republic of Korea, Romania, Switzerland and Turkey.

6. The session was also attended by observers from
the following international organizations:

(a) United Nations organs

United Nations Conference on Trade and Devel
opment

United Nations Industrial Development Organi
zation

lReport of the United Nations Commission on International Trade
Law on the work of its sixteenth session, Official Records of the
General Assembly, Thirty-eighth Session, Supplement No. 17 (A/38/17),
para. liS.

2Report of the United Nations Commission on International Trade
Law on the work of its seventeenth session, Official Records of the
General Assembly, Thirty-ninth Session, Supplement No. 17 (A/39/17),
para. 113.

(b) Intergovernmental organizations

Commission centrale pour la navigation du
Rhin

International Air Transport Association
Office central des transports internationaux par

chemin de fer
International Institute for the Unification of

Private Law

(c) International non-governmental organizations

International Association of Ports and Harbors
International Federation of Freight Forwarders

Associations
International Law Association

7. The Working Group elected the following officers:

Chairman: Michael Joachim Bonell (Italy)

Rapporteur: K. Venkatramiah (India)

8. The following documents were placed before the
session:

"Provisional agenda" (A/CN.9/WG.II/WP.51);

"Liability of operators of transport terminals: issues
for discussion by the Working Group: note by the
secretariat" (A/CN.9/WG.II/WP.52 and Add.I);

"Liability of operators of transport terminals: addi-
tional issues for discussion by the Working Group: note
by the secretariat" (A/CN.9/WG.II/WP.53).3

9. The following documents were also made available
at the session:

"Co-ordination of work: some recent developments
in the field of international transport of goods"
(A/CN.9/236);

"Liability of operators of transport terminals"
(A/CN.9/252);

Preliminary draft Convention on Operators of Trans
port Terminals4 and the Explanatory Report theret05

(UNIDROIT document 1983, Study XLIV-Doc. 24).

10. The Working Group adopted the following agenda:

1. Election of officers.

2. Adoption of the agenda.

3. Formulation of Uniform Legal Rules on the
liability of operators of transport terminals.

4. Other business.

5. Adoption ofthe report.

Deliberations and decisions

I. Method of work

11. The Working Group commenced its deliberations
by discussing its method of work for carrying out the

'Issued during the course of the session.
4Also reproduced in annex 11 of A/CN.91252.

'Also reproduced in A/CN.9/WG.II/WP.52/Add. I.
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task of preparing Uniform Rules on the liability of
operators of transport terminals (hereinafter referred to
as OTTs). It was generally agreed that, in conformity
with the mandate given to it by the Commission (see
para. 2), the Working Group should base its work on
the UNIDROIT preliminary draft Convention and on
the Explanatory Report thereto as well as on document
A/CN.9/252. In addition, it was agreed that the
Working Group should be free to consider issues which
were not dealt with in the preliminary draft Convention.
The view was expressed that the objective of the
Working Group in this project should be to fill in the
gaps in the liability regimes governing the international
transport ofgoods by unifying the Legal Rules governing
the operations of terminal operators, and to build upon
the work already performed in this area by UNIDROIT.
It was noted at the same time that such Rules could
also have great importance of their own, regulating
relations which, though connected with the field of
transportation, were legally quite distinct from relations
arising from the contract of carriage.

12. It was agreed that the Working Group should
engage in a comprehensive consideration of the issues
arising in connection with the liability of OTTs before it
attempted to draft detailed Uniform Rules. In this
regard, it was agreed that the working papers prepared
by the UNCITRAL secretariat on issues for discussion
by the Working Group (A/CN.9/WG.II/WP.52 and
A/CN.9/WG.II/WP.53) provided a useful basis for
these discussions. Accordingly, the Working Group
decided to base its discussions on the issues set forth in
those documents.

13. The Working Group considered whether it would
be appropriate at this stage of the work to decide upon
the ultimate form in which the Rules should be cast.
According to one view, it might be useful to decide this
issue at the outset of the work in the Working Group
since it might have some influence in the discussions on
a point of substance. The prevailing view, however, was
that the form of the Rules could best be decided after
the Working Group had established the substance and
content of the Rules. In accordance with this view, the
Working Group was agreed that the discussions should
proceed under the assumption that the Uniform Rules
would have a normative character (e.g. a convention or
a model law) rather than a contractual character (e.g.
general contract conditions).

11. Consideration of issues possibly to be dealt with in
the uniform rules

A. Scope ofapplication of Uniform Rules

I. Relationship of Uniform Rules
to international transport

14. The Working Group considered whether the
Uniform Rules should deal only with operations of
OTTs related to international transport (issue I,
A/CN.9/WG.II/WP.52). The prevailing view was that
since the objective of the Uniform Rules was to fill gaps

in the liability regimes left by international transport
conventions, the Uniform Rules should deal only with
operations of an OTT related to international transport.
According to this view, operations of OTTs which were
not related to international transport were of a domestic
rather than of an international nature and there was no
need to unify the Legal Rules governing such operations.
It was observed, however,that States wishing to do so
could apply the Rules also to domestic operations of
OTTs, and that OTTs performing domestic operations
could contractually subject themselves to these Rules.
According to another view, all operations of OTTs,
whether domestic or international, should be governed
by the Uniform Rules, since an OTT might not be able
to determine whether or not the goods were involved in
international transport.

15. A view was expressed that even if the Rules were
to be limited to operations related to international
transport, due to the different factual circumstances in
which OTTs operated the mandatory application of the
Rules to all cases of safekeeping of goods related to
international transport might not be warranted. Accord
ing to this view, it might be useful to make the Uniform
Rules subject to an opting-in provision, i.e. that the
Rules would apply only in respect of those OTTs who
had undertaken to be bound by the Rules. The
prevailing view, however, was that the question of
mandatory or conditionally mandatory application of
the Uniform Rules was closely linked to the ultimate
form which the Rules should take and that, in view of
the decision previously taken (see paragraph 13), the
decision on this question should be left to a later stage.

16. A suggestion was made that, in cases where the
transport of goods was performed by a multimodal
transport operator under the United Nations Convention
on International Multimodal Transport of Goods (1980)
(hereinafter referred to as the Multimodal Convention),
there was no need for rules on OTT operations, since
the cargo interest would have a claim against the
multimodal transport operator for loss of or damage to
the goods while in the hands of an OTT. However, it
was pointed out that even in such cases the Uniform
Rules would be useful by providing to the multimodal
transport operator a unified recourse action against the
OTT.

17. The Working Group discussed the way in which
the Uniform Rules should define the required relation
ship with international transport (issues 2~4, A/CN.9/
WG.II/WP.52). It discussed two basic approaches in this
regard. Under one approach (the "objectlve approach"),
the Uniform Rules would apply if the goods in fact had
been, were being or were to be carried in international
transport. Under the other approach (the "subjective
approach"), the Rules would apply if the OTT knew or
should have known of such a link with international
transport.

18. In support of the objective approach, it was
suggested that it would be difficult to prove the
knowledge of such a link by the OTT. Moreover, such
an approach would be consistent with the approach
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adopted in the United Nations Convention on the
Carriage of Goods by Sea, 1978 (Hamburg)6 (hereinafter
referred to as the Hamburg Rules) and the Multimodal
Convention. A suggestion was made, however, that the
Uniform Rules might contain an "escape clause"
whereby the OTT would be able to prove that he had
no knowledge of such a link, in which case the Uniform
Rules would not apply. It was suggested that in most
cases an OTT would be able to determine the existence
of a link with international transport from the docu
ments accompanying the goods, since such documents
would show the places of origin and destination of the
goods.

19. In support of the subjective approach, a view was
expressed that for the Uniform Rules to apply it should
be sufficient if it were apparent from the documents
accompanying the goods that the goods were involved
in international transport. It was also observed that, if
the Uniform Rules were to require a document to be
issued by the OTT, the OTT would have to become
aware of a link with international transport in order to
know whether he was obligated to issue a document
conforming to the Uniform Rules. According to an
additional view, an OTT could be made aware of a link
with international transport by being notified thereof
by his customer. A suggestion was also made that the
application of the Uniform Rules could be based upon
a combination of the objective and subjective
approaches.

20. The prevailing view favoured an objective approach,
bearing in mind that the drafting of such an approach
should result in the application of the Uniform Rules to
operations of OTTs in connection with international
transport, rather than to domestic operations. Questions
were raised as to whether the Uniform Rules should
apply when goods were deposited with an OTT prior to
the commencement of transport or after transport had
ended, for example when the goods were to be further
distributed domestically. Support was expressed for a
formulation such as that contained in alternative (a) in
the remarks to issue 3 in document A/CN.9/WG.II/
WP.52 (i.e. that the Uniform Rules are to apply to
operations of an OTT which are related to carriage in
which the place of departure and the place of desti
nation are situated in two different States). It was
considered that such a formulation offered the simplest
and most acceptable solution, although a view was
expressed that the words "related to" might give rise to
some uncertainty and should be re-examined. Views
were also expressed in support of the formulation
contained in alternative (b) in the remarks to issue 3,
although it was suggested that this formulation excluded
the case in which goods destined for international
transport were delivered by the shipper to an OTT,
rather than to a carrier. With respect to alternative (c) a
view was expressed that this alternative was unacceptable
because the time at which the goods became subject to
or ceased to be subject to Legal Rules governing

6 Official Records of thf! United Nations Conference on the Carriage
of Goods by Sea (United Nations publication, Sales No. E.80.VIII.l),
part 1, Final Act of the United Nations Conference on the Carriage of
Goods by Sea (A/CONF.89/13), annexes I andII.

international transport was in many cases uncertain,
and because such a formulation would require research
by the OTT into whether this had occurred.

21. A suggestion was made that it might be sufficient
to provide that the Uniform Rules were to apply to
operations performed before, during or after carriage of
the goods, when such operations were related to
carriage in which the place of departure and place of
destination were situated in two different States.

2. Types of operators and operations to be governed
by Uniform Rules

22. The Working Group considered the types of
operators and operations to be governed by the
Uniform Rules (issues 5 and 6, A/CN.9/WG.II/WP.52).
It was observed that there existed wide variations with
respect to the types of operations performed by OTTs.
In addition to safe-keeping, OTTs often performed
other operations in relation to the goods. It was
generally agreed that the scope of application of the
Uniform Rules should clearly set forth the types of
operations which were to be governed by the Rules.

23. According to one view, the Uniform Rules should
apply to all operations performed by OTTs, whether or
not such operations related to the safekeeping of the
goods. The prevailing view, however, was that the Rules
should apply only when safe-keeping was included. A
question was raised as to whether safe-keeping per
formed without remuneration should be governed by
the Uniform Rules.

24. It was suggested that the Rules might apply to
operations performed by an OTT in addition to safe
keeping. According to one view, the Rules should apply
only where safe-keeping was the primary operation to
be performed and should also apply to ancillary
operations. According to another view, the application
of the Rules should not be based upon such a
relationship, which was difficult to define in concrete
cases; rather, the Rules should apply whenever safe
keeping constituted a distinct and intrinsic part of the
obligation of the OTT.

25. Various views were expressed concerning the
question of which operations in addition to safe
keeping should be governed by the Uniform Rules.
According to one view, all additional operations per
formed by an OTT should be governed by the Rules. In
support of this view, it was stated that such an
approach would completely fill the gaps in the legal
regime governing the transport of goods. According to
another view, however, it would not be appropriate to
subject the wide variety of such additional operations to
a single unified legal regime to be established by the
Uniform Rules. In this connection, it was observed that,
although it was not possible to fill all such gaps by a
single legal regime, a substantial contribution would be
made if the Uniform Rules governed safe-keeping as
well as certain types of additional operations.
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26. With respect to how the Uniform Rules should
delimit the types of additional operations to be covered,
one approach suggested was that the Rules might
contain an exhaustive itemization of such operations,
such as loading, unloading and stowage. According to
another view, however, the Uniform Rules should only
list examples of the types of such additional operations
to be covered. Questions were raised as to whether the
Uniform Rules should govern operations such as pick
up and delivery, packaging and processing of goods.

27. The Working Group agreed that it was not yet
prepared to reach final conclusions as to the types of
operations to be governed by the Uniform Rules, and
that it would have occasion to return to a consideration
of this issue at a future time. In this connection, a
request was made that the secretariat prepare a further
study for the Working Group on various aspects of the
issue, taking into account operations performed as well
as circumstances relating to various modes of transport.
It was also requested that the study consider legal
aspects of the issue arising from various international
transport conventions, including the points of time at
which a carrier's responsibility for the goods began and
ended, which could result in the liability of a carrier
overlapping that of an OTT, and which could have
implications for recourse actions by a carrier against an
OTT. It was suggested that the proposed study should
take account of the information contained in the
documentation prepared by UNIDROIT.

28. The Secretary of the Commission observed that,
as a result of the discussions thus far, it had become
apparent that, due to technological developments,
functions were being performed in respect of goods in
transport which had not been envisaged when rules
governing various aspects of transport had evolved. As
a result, such rules might in some instances become
inappropriate. Moreover, inconsistencies could arise
with respect to the application of existing international
conventions dealing with transport. Therefore, the
study requested of the secretariat would also address
not only the implications with respect to the rules
governing the operations of OTTs, but also the broader
implications with respect to the existing rules governing
international transport. The study would seek to
ascertain whether the Commission, pursuant to its co
ordinating function in the field of international trade
law, could make a contribution toward dealing with
these broader implications. Such a project could be
carried out by the Commission concurrently with the
work on the liability of operators of transport terminals,
and without affecting the scope or importance of this
work. The Working Group agreed with the importance
of such a project and agreed to recommend that the
Commission should consider this matter.

B. Issuance ofdocument

29. The Working Group considered whether the
Uniform Rules should provide for a document to be
issued by the OTT, whether such a document should be
obligatory in all cases or only upon request of the

customer, and what should be the contents of such a
document (issues 8 and 9, A/CN.9/WG.II/WP.52).

30. According to one view, a document should be
required in all cases. In support of this view, it was
suggested that a document was necessary in order to
establish that the goods had been taken in charge by the
OTT. In addition, it was suggested that a document was
necessary in order to prove whether the goods were
involved in international transport. Furthermore, if a
document was required only upon the request of the
customer, it would be difficult to prove whether such a
request had been made. It was observed, however, that
cases in which an OTT refused to issue a document
when he had been requested to do so were not frequent.
A suggestion was made that the OTT should be
obligated in all cases to issue a simple receipt for the
goods and that further information should be required
in the document only upon the request of the customer.

31. The prevailing view was that the OTT should be
obligated to issue a document only upon the request of
the customer. In support of this approach, it was noted
that there had been a trend toward discouraging the
issuance of needless documentation covering goods
involved in international transport. Moreover, such an
approach was consistent with several international
transport conventions which obligated the carrier to
issue a transport document only upon the request of the
shipper. It was observed that a document might not be
needed by the customer in all cases. It was also
observed that an OTT could issue a document upon his
own initiative, without a request from his customer, if
the OTT wished to protect his interests by establishing
the date when he received the goods or the condition of
the goods. Furthermore, it was pointed out that even
without a document the customer could demand the
release of the goods by the OTT in accordance with his
contract with the OTT.

32. With respect to the contents of the document, one
view suggested that the document should simply con
stitute a receipt for the goods, identifying the goods and
showing when they were received by the OTT. In this
regard, it was observed that a receipt of the OTT might
be stamped upon a transport document covering the
goods. The view was expressed that this should be
regarded as the issuance of a document. Another view
suggested that further information should be required,
such as particulars concerning the condition and
description of· the goods, whether the OTT claimed
rights of security in the goods, and if so, the charges in
respect of which such rights were claimed and whether
the document was negotiable. A further view suggested
that if the document was issued by the OTT upon his
own initiative it should be simply a receipt for the
goods, but that the OTT should be obligated to provide
further information if requested to do so by the
customer.

33. A view was expressed that the Uniform Rules
should provide for the issuance of a document by
electronic or mechanical means. In this regard, a
suggestion was made that the Uniform Rules should
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adopt the approach contained in article 5 (2) of
Montreal Protocol No. 4 to amend the Convention for
the Unification of Certain Rules relating to Inter
national Carriage by Air signed at Warsaw on
12 October 1929 as amended by the Protocol done at
the Hague on 28 September 1955. Under this approach,
the OTT would be obligated to provide the customer
with a receipt for the goods and allow him access to
further information stored electronically. It was sug
gested that the Montreal Protocol served as the most
advanced and acceptable model in this regard. Accord
ing to another view, however, the provision of the
Montreal Protocol might not serve as an appropriate
model for Uniform Rules governing OTTs, since the
purpose of the data envisaged in the Montreal Protocol
was to provide a record of the carriage by air and since
there was no need to ,provide for the OTT to issue a
receipt which did not also contain all the other
information stored electronically.

34. The Working Group considered the legal effect of
a document to be issued by the OTT (issue 10,
A/CN.9/WG.II/WP.52). According to one view, the
legal effect should be governed by rules of national law
other than the Uniform Rules. According to this view, a
provision in the Uniform Rules as to the legal effect of
a" document could interfere with questions of proof,
which were of domestic concern. The prevailing view,
however, was that the document should constitute
prima facie evidence of the taking of the goods in
charge by the OTT as set forth in the document.

35. With respect to the question of whether the
Uniform Rules should set forth a time-limit within
which the OTT would be required to issue a document
(issue 11, A/CN.9/WG.II/WP.52), one view was that
the Uniform Rules should not specify a time-limit. In
support of this view, it was suggested that, in accordance
with the objective to simplify documentation, only a
simple receipt should be issued for the goods; since such
a receipt would normally be issued simultaneously with
the taking over of the goods by the OTT, it was not
necessary for the Uniform Rules to specify a time-limit.
It was also suggested that the practice regarding the
time when documents were to be issued varied with the
type of operation concerned, and that it was not
possible to establish a single time-limit. Moreover, it
was suggested that the problem of a delay in issuing a
document did not arise in practice.

36. Another view expressed support for specifying in
the Uniform Rules the period of time within which a
document must be issued. It was suggested that the
absence of a time-limit would weaken an obligation of
the OTT to issue a document. It was also suggested that
the absence of a time-limit would make it difficult to
apply sanctions for the untimely issuance of a document.
According to one view, the Uniform Rules should
contain a flexible formula for determining the period of
time within which such a document must be issued (e.g.
a reasonable time). According to another view, a short
time-limit should be specified (e.g. 24 hours). A further
view was expressed that no time-limit needed to be
specified if a simple receipt was to be issued by the

OTT, but that a short time-limit should be specified for
a document containing more particulars. It was sug
gested that, if a time-limit was to be provided, the
Uniform Rules should specify when the period of time
would begin to run.

37. The Working Group considered whether the
Uniform Rules should contain sanctions for a failure by
an OTT to issue a document as required (issue 12,
A/CN.9/WG.II/WP.52). According to one view, sanc
tions were not needed, since the failure of an OTT to
issue a document as required was not a problem in
practice. It was in the interest of the OTT to issue such
a document. It was also suggested that the question of
sanctions should be resolved by rules of national law
other than the Uniform Rules. However, considerable
support was expressed for the view that if the OTT
failed to issue a document as required, he should be
presumed to have received the goods in good condition.
It was suggested, however, that if the OTT had not
received the goods and when there was no document
issued, it was not reasonable to impose upon him the
burden of proving that he did not receive the goods. It
was pointed out that a failure to issue a document as
required could make it difficult to identify the goods
and, thus, could result in a delay in handing them over.
In such a case, the sanction could be liability of the
OTT for such delay.

38. The Working Group considered whether the
Uniform Rules should provide for a negotiable document
(issue 13, A/CN.9/WG.II/WP.52). According to the
prevailing view, the Uniform Rules should not contain
provisions concerning a negotiable document. In such a
case, the parties could still agree that a negotiable
document was to be issued if such a document was
permitted under the rules of national law other than the
Uniform Rules. In support of this view, it was suggested
that the issuance of negotiable documents should not be
encouraged by the Uniform Rules, in particular because
of the problem of fraud connected with the use of such
documents. In addition, there was no need for a
negotiable document to be issued by the OTT, par
ticularly if the goods were covered by a negotiable
transport document. Moreover, problems could arise if
two documents of title for the same goods were in
existence at the same time. It was also pointed out that
some legal systems prohibited the creation of a new
negotiable document by agreement of the parties, and
that a provision in the Uniform Rules concerning the
issuance of a negotiable document could interfere with
such a prohibition. However,it was noted that the
Multimodal Convention foresaw in article 6 the issuance
of a negotiable document for multimodal transport,
while in article 13 it did not limit the issuance of other
documents, negotiable or non-negotiable, for each of
the various modes of transport or other services of
which multimodal transport consisted.

39. Another view, however, favoured the inclusion of
provisions in tbeUniform Rules concerning the issuance
of a negotiable document. Such a document could, for
example, be useful in connection with storage of the
goods for a length of time. In accordance with this



Part Two. Operators of transport terminals 333

view, it was suggested that the Uniform Rules should
provide for the issuance of a negotiable document if the
parties so agreed and such a document was otherwise
permitted under the law of the place where the
operations of the OTT were performed. It was also
suggested that, if the Uniform Rules provided for a
negotiable document, they might also provide for other
forms of transferrable documents in use in the place
where the operations of the OTT were performed.
Other views were expressed that, if a negotiable
document were to be issued, it should be nominative
and not made out to order or bearer.

40. An observation was made that, in connection with
the document to be issued by the OTT, as well as in
other contexts, the questions should be borne in mind
as to what would constitute a writing (see, for example,
article I (8) of the Hamburg Rules), and whether a
requirement of a writing could be satisfied by new
information storage and transmission techniques.

C. Standard of liability

41. The Working Group considered the standard of
liability to which an OTT should be subject under the
Uniform Rules (issue 15, A/CN.9/WG.II/WP.52). It
was generally agreed that the liability regime governing
OTTs should be aligned with the liability regimes under
international transport conventions, in particular the
Hamburg Rules and the Multimodal Convention, since
an objective of the Uniform Rules was to fill the gaps in
such transport liability regimes. Accordingly, it was
generally agreed that the standard of liability governing
OTTs should be the "presumed fault" standard as
contained in those international transport conventions.
It was noted that insurance considerations should be
borne in mind when considering matters concerning the
liability of OTTs. A view was expressed that further
study of these considerations was required in respect of
certain aspects of the proposed liability regime.

42. It was generally agreed that an OTT should be
liable for the acts of his servants and agents. However,
a view was expressed that an OTT should not be liable
for acts of servants or agents outside their course of
employment (e.g. theft by a servant not employed to
look after the goods). According to another view, an
OTT should be liable for such acts. It was observed,
however, that this issue was treated in various ways by
national law, and it was therefore preferable not to deal
with it in the Uniform Rules.

43. The Working Group considered the question of
whether liability for loss or damage attributable to the
OTT and to another cause should be apportioned with
respect to the OTT and the other cause. According to
one view, the OTT should be jointly and severally liable
with another person causing loss of or damage to the
goods in order to protect the interests of the customer
of the OTT. The prevailing view, however, was that the
OTT should be liable in such cases only to the extent
that the loss or damage was attributable to his fault or
neglect, provided that he proved the amount of the loss

or damage not attributable thereto. In support of this
view, it was suggested that the Uniform Rules should
not purport to regulate the liability of persons who
were not within the scope of the rules. It was, however,
suggested that in this respect reference should be made
not to the fault or neglect of the OTT, but only to a fact
imputable to him by virtue of the rules governing his
liability.

D. Liability for delay

44. The Working Group considered whether the
Uniform Rules should deal with the liability of the OTT
for delay in handing over the goods (issue 16, A/CN.9/
WG.II/WP.52). According to one view, which received
significant support, the Uniform Rules should provide
for the liabililty of the OTT for such delay. In support
of this view, it was suggested that delay by the OTT in
handing over the goods was a problem which could
occur in practice. A provision imposing liability for
such delay was important for the protection of both
consignees and shippers, as well as for carriers and
forwarders who would be liable to their customers for
delay which had been caused by OTTs and who would
seek recourse against the OTTs for such delay. It was
observed that without a provision imposing liability for
delay, an OTT might be able to exclude such liability in
his contract. In addition, a provision on liability for
delay could also protect OTTs, in that their liability for
delay could be limited by the Uniform Rules. If liability
for delay were not included in the Uniform Rules, it
would be governed by national law other than the
Uniform Rules, which might expose the OTT to
unlimited liability. Such liability could be extensive and
could include, for example, liability for economic losses
resulting from the delay. It was also suggested that
international transport conventions imposed liability for
delay, and that a provision on liability for delay in the
Uniform Rules would contribute to filling the gaps in
international transport liability regimes. Those favouring
the inclusion of a provision on liability for delay
considered that such a provision should in substance be
similar to the comparable provisions in the Hamburg
Rules and the Multimodal Convention.

45. According to another view, delay by the OTT was
not a problem in practice, since the OTT who had the
goods deposited with him had no reason to fail to hand
over the goods on demand or at the specified time; the
view was expressed that a provision on delay would
meet with opposition by OTTs and would impair the
acceptance of the Rules without being of any practical
benefit. It was also suggested that it was difficult for
OTTs to insure against liability for delay. A further
view was expressed that delay might not present a
significant problem in connection with safe-keeping
operations, but might more frequently occur in connec
tion with other types of operations.

46. It was agreed that an eventual draft of the
Uniform Rules to be prepared for the Working Group
should contain a provision dealing with delay by the
OTT in handing over the goods, so that such a
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provision could be reviewed by the Working Group
when it considered the draft. In addition, references to
delay should be included in other provisions as appro
priate.

47. It was observed that article 6 (2) of the UNIDROIT
preliminary draft Convention, which provided that the
goods might be treated as lost if they were not handed
over with 60 days following the request of the person
entitled to take delivery of them, did not deal with the
question of delay. It was generally agreed that it would
be useful for the Uniform Rules to contain such a
provision in addition to any provision on liability for
delay.

E. Limit ofliability

48. The Working Group considered whether the
liability of the OTT for loss of or damage to the goods
should be limited to a monetary amount and, if so,
whether such a limit should be based upon an amount
per kilogram, or some combination of an amount per
kilogram and an amount per package (issues 17 and 18,
A/CN.9/WG.IIIWP.52). It was agreed that such
liability should in any case be limited to an amount per
kilogram. It was also agreed that it was premature to
attempt to specify such an amount. A view was
expressed that the limit of 2.75 units of account
provided for in article 7 (1) of the UNIDROIT
preliminary draft Convention was too low. It was
observed that the limits of liability in some transport
conventions were higher, and that too Iowa limit of
liability in the Uniform Rules could prejudice recourse
by a carrier against an OTT.

49. A view was expressed that the Uniform Rules
should provide that the amount of the per-kilogram
limit governing the liability of the OTT was to be the
same as the amount of the limit contained in the
international transport convention which governed the
mode of transport to which the operations of the OTT
were linked. According to another view, however, such
an approach could be difficult to apply in cases where
the OTT did not know which mode of transport was
involved, in cases where more than one mode of
transport was involved, and in cases, such as inland
navigation, in which the liability of a carrier was not
subject to a limit under an international convention.

50. According to one view, which received significant
support, the liability of the OTT for loss of or damage
to the goods should not be subject to a per-package
limit. It was observed that it would not be appropriate
for a single limit to apply to packages of differing sizes
and containing goods of differing values. Moreover,
courts had experienced difficulty in defining a
"package". It was also suggested that problems could
arise in respect of a per-package limit in the case of
goods arriving in a terminal, for example in a container,
which were damaged while still in the safe-keeping of
the OTT after being repacked in smaller units.

51. The prevailing view, however, was that it was
desirable for the Uniform Rules to contain a per-

package limit in addition to a per-kilogram limit. Such
an approach would be consistent with the approach
adopted in the Hamburg Rules and the Multimodal
Convention, and would assist in recourse actions by
carriers under those conventions. It was generally
agreed that the Uniform Rules should contain the
expedited revision procedure which was one of the
provisions for revising limits of liability adopted by the
Commission at its fifteenth session7 and recommended
for use by the General Assembly.s

52. An observation was made that it was the practice
in some areas for OTTs to limit their liability to an
amount per cubic meter. Opinions were expressed that
the Uniform Rules should not contain a total limit of
liability for each event (issue 19, A/CN.9/WG.II/
WP.52).

53. It was generally agreed that the Uniform Rules
should enable the parties to agree to a higher limit of
liability than the limit contained in the Rules (issue 21,
A/CN.9/WG.II/WP.52). It was suggested that carriers
should be able to negotiate with OTTs limits equal to
those to which the carriers were subject, so as to enable
them to recover fully in recourse actions against OTTs.
It was also suggested that it was in the interest of both
parties to be able to agree to higher limits when
valuable goods were deposited with the OTT.

54. The Working Group considered whether the
Uniform Rules should enable the limit of liability to be
broken in certain circumstances (issue 22, A/CN.9/
WG.I1/WP.52). It was generally agreed that the limit of
liability should be broken if the loss of or damage to
the goods resulted from certain acts or omissions of the
OTT itself, such as those acts or omissions referred to
in article 9 (I) of the UNIDROIT preliminary draft
Convention (e.g. acts or omissions of the OTT done
with the intent to cause such loss or damage, or
recklessly and with the knowlege that such loss or
damage would probably result).

55. Differing views were expressed, however, as to
whether the limit of liability should apply to the OTT if
such acts or omissions were committed by his servants
or agents. According to one view, the acts or omissions
of the servants or agents of an OTT should not result in
the breaking of the limit of liability applicable to the
OTT. According to another view, the limit should be
broken if such acts or omissions were committed by the
servants or agents. A further view was expressed that
the solution adopted in article 8 of the Hamburg Rules
should be incorporated in the Uniform Rules. It was
generally agreed that in view of the opinions expressed
on this subject the eventual draft of the Uniform Rules
should reflect the various points of view as alternatives.

56. It was generally agreed that in an action against a
servant or agent of the OTT, the limit of liability should

'Report of the United Nations Commission on International Trade
Law on the work of its fifteenth session, Official Records of the
General Assembly, Thirty-seventh Session, Supplement No. 17
(A/37/17), para. 63, annex Ill.

'General Assembly resolution 37/107 of 16 December 1982.
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not apply to the servant or agent if such acts were
committed by him under the same conditions under
which, if an act were committed by the OTT he would
not have been permitted to limit his liability.

F. Limitation or prescription period

57. The Working Group considered whether the
Uniform Rules should establish a limitation period and,
if so, how long the period should be and how it should
be computed (issue 23, A/CN.9/WG.II/WP.52). It was
agreed that a limitation period should be established
with respect to actions against an OTT under the
Uniform Rules, and that two years was an appropriate
limitation period. It was observed that such a period
would be consistent with the limitation periods estab
lished in other transport conventions. However, a view
was expressed that in cases where the loss of or damage
to the goods resulted from the wilful misconduct or acts
or omissions of the OTT in bad faith, the limitation
period of two years would not be appropriate and the
establishment of a separate limitation period of a longer
duration would be desirable.

58. A suggestion was made that the limitation period
for actions against an OTT should commence on the
day when the OTT handed over the goods. In the case
of goods which were lost, it was suggested that the
limitation period should commence at the time when
the OTT informed his customer that the goods were
lost, or when the goods could be treated as lost (see
para. 47). A suggestion was made that, if the OTT was
responsible for the goods during operations performed
even after having handed them over (e.g. stowage), the
limitation period in respect of damage caused by the
OTT during such operations should commence at the
time when such damage was caused.

59. The Working Group considered problems which
could arise in connection with limitation periods
applicable in recourse actions by or against an OTT.
With respect to recourse actions against an OTT, it was
observed that such a recourse action might be barred in
cases, for example, where the OTT handed the goods
over to the carrier, and the limitation period applicable
in the recourse action against the OTT expired before
the limitation period applicable in an action by a
consignee against the carrier. There was large support
for the view that the carrier's recourse action against
the OTT should be preserved by providing in the
Uniform Rules that such a recourse action could be
brought even after the expiration of the limitation
period. A suggestion was made that such a recourse
action should be allowed to be brought within a
specified period of time (e.g. 90 days) after the carrier
had been held liable in the action against him. The view
was expressed that the relevant time for the com
mencement of the specified period of time should be
when the carrier had been held liable, rather than when
he had been served with process or had settled the claim
against him. Alternatively, the Uniform Rules should
permit such a recourse action to be brought, notwith
standing the expiration of the limitation period provided

in the Rules, within the time allowed by the law other
than the Uniform Rules in the State where the
proceedings were instituted, which should be not less
than a specified period of time (e.g. 90 days) from the
time when the carrier had been held liable. It was,
however, suggested that under such a provision the
OTT would not have knowledge in advance of the time
when recourse actions against him could be initiated. It
was generally agreed that a recourse action by an OTT
against another person whose liability was governed by
the Uniform Rules should also be preserved by allowing
such a recourse action to be brought even after the
expiration of the limitation period applicable in actions
against such persons.

60. The Working Group considered whether the
Uniform Rules should contain a similar mechanism to
preserve a recourse action by an OTT against a person
whose liability was not governed by the Uniform Rules.
The view was expressed that it would be beyond the
scope of the Uniform Rules, which did not deal with the
liability of such persons, to regulate the time when
actions against such persons might be brought. Further
more, when the liability of such persons was governed
by international conventions, which established limi
tation periods for actions against such persons, the
Uniform Rules should not interfere with such limitation
periods. According to another view, however, the
Uniform Rules should preserve a recourse action
against a person whose liability was not governed by
the Uniform Rules, if the limitation period applicable to
actions against such persons was governed by national
law and not by an international convention.

61. In view of the different possible approaches with
respect to the issues referred to in paras. 57 to 60, it was
agreed that the eventual draft of the Uniform Rules
should contain alternative provisions reflecting the
various possible approaches for further consideration
by the Working Group.

62. The Working Group considered whether the
Uniform Rules should contain provisions dealing with
the interruption and suspension of the limitation period
and other related issues (issue 24, A/CN.9/WG.I1/
WP.52). According to one view, the Uniform Rules
should contain provisions regulating these issues in a
uniform manner, since the treatment of such issues by
national legal systems varied. According to another
view, however, the Uniform Rules should contain no
provisions at all on these issues, which would result in
their being regulated by other rules of national law. It
was observed, however, that the absence of provisions
on these issues might be interpreted to exclude the
possibility of interrupting or suspending the limitation
period. The prevailing view was that these issues should
be regulated by national law other than the Uniform
Rules, and that the Uniform Rules should specify which
national law would apply (e.g. the law of the forum).

G. Rights ofsecurity in goods

63. The Working Group considered whether the
Uniform Rules should grant the OTT rights of security
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in the goods for his costs and claims (issue 25,
A/CN.9/WG.II/WP.52). It was generally agreed that
the Uniform Rules should allow an OTT to retain the
goods for his costs and claims arising from his
operations with respect to the goods. It was also
generally agreed that the parties should be able by
agreement to grant to the OTT greater rights of security
(e.g. by allowing the OTT to retain the goods to secure
his costs and claims not only in respect of the same
goods but also in respect of other goods which had
been deposited with the OTT), if permitted by national
law other than the Uniform Rules. A suggestion was
made that the OTT should have such greater rights of
security even without -agreement if such greater rights
were provided for in national law other than the
Uniform Rules. According to another view, however,
such an approach wOl;lld be contrary to the objective of
unification of law. A view was expressed that the OTT
should have rights of security for costs and claims only
in connection with safe-keeping.

64. It was generally agreed that the OTT should not
be entitled to retain the goods if a sufficient guarantee
for the sum claimed was provided or if an equivalent
sum was deposited with a mutually accepted third party
or with an official institution in the State where the
operations of the OTT were performed.

65. With respect to the question whether the OTT
should be able to sell the goods to satisfy his costs and
claims, it was observed that some legal systems contained
mandatory rules regulating such a sale; for example, in
some legal systems the goods could be sold only under
an order of a court. It was noted in this connection that
article 5 of the UNIDROIT preliminary draft Con
vention came from the work of UNIDROIT in the field
of the hotel-keeper's contract. It was therefore generally
agreed that the Uniform Rules should enable the OTT
to sell the goods only to the extent that national law
other than the Uniform Rules allowed it and in
accordance with the procedures and conditions contained
in such national law. A view was expressed that the
right of sale should be available only under the most
extreme circumstances, and that such a restriction on
the right of sale should be applicable whether the Rules
took the form of a convention or of a model law. A
suggestion was also made that rather than referring to
"national law" in the contexts discussed in paras. 63
and 65, the Uniform Rules should specify the law of the
place where the operations of the OTT were carried out
as the applicable national law.

66. The Working Group considered whether the
Uniform Rules should deal with the possible conflict of
the exercise by the OTT of rights of security with the
rights of a third person who was entitled to receive the
goods (issue 26, A/CN.9/WG.II/WP.52). According to
one view, the Uniform Rules should provide for such a
conflict to be resolved by the national law, other than
the Uniform Rules, of the place where the operations of
the OTT were carried out. According to another view,
such a conflict should be resolved by a provision in
the Uniform Rules comparable to article 14 of the
UNIDROIT preliminary draft Convention. A third

view was expressed that the Uniform Rules should not
contain any provisions dealing with this issue. It was
suggested that the parties would normally resolve these
conflicts between themselves, and it was therefore
preferable for the Uniform Rules to remain silent on the
issue. It was also suggested that the question of the
effects of the exercise by an OTT of his rights of
security on the rights of third parties touched upon
many aspects of commercial relations, and that the
Uniform Rules should not attempt to deal with such
matters.

67. A view was expressed that the Uniform Rules
should oblige the OTT to notify all persons with an
interest in the goods of the exercise by the OTT of his
rights of security in the goods. It was observed that
such a provision would enable such persons to take
steps to protect their interests.

H. Issues not dealt with in the preliminary
draft Convention

68. The Working Group considered whether the
Uniform Rules should deal with the questions concerning
the place where judicial or arbitral proceedings might
be brought to resolve claims against OTTs (issue 27,
A/CN.9/WG.II/WP.52). According to one view, the
Uniform Rules should contain no provisions dealing
with these questions. In support of this· view it was
suggested that no -such provisions were needed because
of the stationary nature of the operations performed by
OTTs, and that the circumstances which made it
desirable for such provisions to be included in certain
international transport conventions (e.g. the Hamburg
Rules) were not present with respect to the operations
of OTTs. It was also suggested that, if the Uniform
Rules contained provisions dealing with these issues,
they would also have to contain provisions dealing with
the recognition and enforcement of judicial and arbitral
awards, which was beyond the scope of the Uniform
Rules.

69. The prevailing view was that it was desirable for
the Uniform Rules to contain some provisions con
cerning the place where judicial proceedings could be
brought. In support of this view it was suggested that, if
the Uniform Rules were silent as to this issue, the rules
of national law would apply, which could result in a
multiplicity of places where such proceedings could be
brought, and possibly conflicts among places claiming
jurisdiction. With respect to the contents of such
provisions of the Uniform Rules, a view was expressed
that, if the Rules were to deal with the issue of the place
of jurisdiction over judicial proceedings, they should
only permit the parties to agree as to where such
proceedings could be brought and should not specify
places where proceedings could be brought in the
absence of such an agreement. The prevailing view,
however, was that the Uniform Rules should permit the
parties to agree upon the place where judicial pro
ceedings could be brought and should further provide
that in the absence of such an agreement the judicial
proceedings could be brought in the place where the
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operations of the OTT giving rise to the claim were
performed or in the place where the OTT had his
principal place of business. A suggestion was made that
the Uniform Rules should also permit judicial pro
ceedings to be brought in the place where the contract
of the OTT was concluded. A vi~w was expressed that
the specification in the Uniform Rules of places having
jurisdiction over judicial claims should not be exclusive.

70. A view was expressed that the Uniform Rules
should also permit the parties to refer claims against an
OTT to arbitration, which would be governed by the
applicable law governing arbitral procedure.

71. The Working Group considered whether the
Uniform Rules should deal with certain obligations of
the customer towards the OTT (issue 29, A/CN.9/
WG.II/WP.52). It was agreed that the Uniform Rules
should not deal with the obligation of the customer to
pay for the services of the OTT. In support of this
approach, it was suggested that to deal with this issue
would have consequences upon other rights and duties
which could not be dealt with in the Uniform Rules. It
was also observed that the obligation to pay for the
services of the OTT would be referred to in other
provisions of the Uniform Rules, and that this obligation
would in any case be governed by the applicable law of
contract.

72. It was also agreed that the Uniform Rules should
not deal with an obligation of the customer to hold the
OTT harmless. from consequences of certain acts or
omissions of the customer. In support of this approach,
it was suggested that such matters could be dealt with
in general conditions of contract or by national law
other than the Uniform Rules.

73. It was, however, agreed that the Uniform Rules
should deal with certain rights and obligations of the
parties with respect to dangerous and perishable goods.
A view was expressed that article 13 of the Hamburg
Rules might be used as a general guide to approaches
which might be adopted in respect of such issues. It was
suggested that the Uniform Rules should obligate the
customer to clearly mark and label dangerous goods,
and to notify the OTT of the dangerous nature of such
goods and of special handling needs or precautions to
be taken with respect to them.

74. A view was expressed that the OTT should be
entitled to reject dangerous or perishable goods tendered
by his customer. According to another view, however,
the OTT should not be entitled in all cases to reject
such goods. A suggestion was made that this right
should depend upon the practice with respect to the
type of goods concerned. It was pointed out, however,
that by virtue of rules to be established, there was no
obligation to enter into a contract and therefore there
would be no purpose in providing an exception to such
an obligation.

75. Further views were expressed that the OTT should
be able to deal with dangerous goods in an appropriate
manner (e.g. by causing them to be removed or
rendering them innocuous, if possible), and that the

obligation of the OTT to hand over the goods in the
same condition in which he received them should not
apply to dangerous or to perishable goods.

76. A view was expressed that the Uniform Rules
should also deal with the liability of the customer to the
OTT in respect of dangerous goods. A suggestion was
made that the customer should be liable to the OTT for
damage caused by dangerous goods if the customer had
not notified the OTT of the dangerous character of the
goods. According to another view, the Uniform Rules
should not deal with this issue of. liability. It was
suggested that, if the liability issue was dealt with by the
Uniform Rules, the Rules would also have to specify
which types of goods were to be considered dangerous.
According to another view, however, for the purposes
of the Uniform Rules a definition of dangerous goods
would not be required, particularly if the provision of
the Rules was comparable to article 13 of the Hamburg
Rules.

77. With regard to the liability of the parties to third
parties for damage caused by dangerous goods, it was
observed that such liability was the subject of other
international conventions and of work in other organi
zations, and that it was beyond the scope of the
Uniform Rules to deal with such liability.

78. A view was expressed that the Uniform Rules
should provide that the OTT would not be liable to the
customer for the deterioration of perishable goods if the
customer did not inform him of the perishable nature of
the goods.

Ill. Consideration of additional issues

A. Non-contractualliability

79. The Working Group considered whether the
Uniform Rules should provide that the defences and
limits of liability set forth therein should apply to an
action under the Uniform Rules whether the action Was
founded in contract, tort or otherwise (additional
issue 1, A/CN.9/WG.II/WP.53). It was agreed that the
Uniform Rules should contain such a provision. A view
was expressed in this connection that under article I (1)
of the UNIDROIT preliminary draft Convention the
application of the preliminary draft Convention was
not limited to cases where an OTT received the goods
under a contract. It waSobserved that a provision along
the lines of article 8 (1) of the preliminary draft
Convention (subject to some drafting changes) would
prevent the claimant from avoiding the application of
the defences and limits of liability contained in the
Uniform Rules by bringing an action other than one
based upon the contract with the OTT. It was also
observed in this connection that it was possible in some
legal systems for a claim to be brought by a person who
was not in a contractual relationship with the OTT. It
was agreed, however, that the Uniform Rules should
not specify the categories of entities who were entitled
to claim against the OTT (additional issue 2, A/CN.9/
WG.II/WP.53).
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B. Defences and limits of liability applicable to servant
or agent of 0 TT

80. It was agreed that the Uniform Rules should
entitle a servant or agent of the OTT acting within the
scope of his employment to avail himself of the defences
and limits of liability which the OTT was entitled to
invoke under the Rules (additional issue 3, A/CN.9/
WG.II/WP.53). A view was expressed that the Uniform
Rules might also need to permit any other person of
whose services the OTT made use to avail himself of
such defences and limits of liability. On the other hand,
it was agreed that the Uniform Rules should not deal
with a situation in which an OTT acting as an agent of
a carrier might be entitled, e.g. under an international
transport convention, to invoke defences and limits of
liability available to the carrier.

C. Notice ofloss or damage

81. The Working Group considered whether the
Uniform Rules should require notice of loss of or
damage to the goods to be given to the OTT and, if so,
within what period of time such notice should be given
and what should be the effect of a failure to give such
notice (additional issue 4, A/CN.9/WG.II/WP.53). It
was agreed that the Uniform Rules should require such
notice to be given in writing to the OTT. It was
observed that such a requirement would enable the
OTT to preserve evidence relating to the notified loss or
damage. A view was expressed that the loss required to
be notified should be a partial loss or shortage of the
goods, and that notice need not be required in the case
of a total loss of the goods.

82. As to the period of time within which such notice
should be given, it was agreed that apparent and non
apparent loss or damage should be treated differently.
With respect to apparent loss or damage, it was agreed
that the period of time should be very short (e.g. not
later than the working day after the day when the goods
were handed over).

83. Various views were expressed with respect to the
period of time which should be required for giving
notice of non-apparent loss or damage. It was agreed
that in general the period of time should be longer than
the notice period for apparent loss or damage. According
to one view, notice for non-apparent loss or damage
should be required to be given within a certain number
of days (e.g. 15) after the goods had been handed over
by the OTT. An observation was made, however, that
such an approach might create problems with regard to
containerized goods which were lost or suffered damage
while in the custody of an OTT at the beginning of
transport, such loss or damage not being discovered
until the container was opened and the goods were
examined at the end of the transport and after the
notice period had expired. A question was raised as to
whether this problem was of practical importance. It
was suggested that such a situation could occur, for
example, when the container was detained during
customs formalities.

84. As one approach for dealing with a problem such
as that referred to in the previous paragraph, it was
suggested that if the notice period was to commence at
the time when the goods were handed over by the OTT
it should be long enough to enable notice to be given by
the recipient of the goods (e.g. 30 to 60 days). Another
suggested approach was for the notice period to
commence at the time when the goods reached their
final destination. A view was expressed, however, that
under such an approach the position of the OTT could
be insecure, particularly if several weeks elapsed before
the goods reached their final destination. It was
suggested that this insecurity could render the Uniform
Rules unattractive to OTTs and could create problems
for the eventual acceptance of the Rules. A third
suggested approach was to provide that, if under
certain specified circumstances the claimant could
prove that it was not possible for the loss or damage to
be discovered within the notice period commencing
when the goods were handed over by the OTT, the
notice could be given when it became possible for the
loss or damage to be discovered. It was considered that
notice should be required to be given in any case within
an overall period of time (e.g. 60 days) from the time
when the goods were handed over by the OTT.

85. A view was expressed that it was not possible to
accommodate completely the interests of both the
claimant and the OTT. The degree of balance between
these interests would to some extent depend upon the
legal consequences of a failure to give notice to the
OTT as required (e.g. whether a failure to give notice
would extinguish a claim for loss or damage or would
merely shift the burden of proof of the condition of the
goods handed over). In this connection, the view was
expressed that the decision on the approaches to be
adopted with respect to length of the notice period and
the time when it should commence to run should be
taken bearing in mind the consequences which a failure
to give notice would have.

86. It was generally agreed that with respect to both
apparent and non-apparent loss or damage, if notice of
such loss of or damage was not given as required by the
Uniform Rules, the handing over of the goods by the
OTT should be prima facie evidence of their having
been handed over as described in the document issued
by the OTT or, if no such document had been issued, in
good condition. However, one view was that this
consequence should apply only in the event of a failure
to give notice of apparent loss or damage, and that the
Uniform Rules should not expressly provide for the
consequences of a failure to give notice of non-apparent
loss or damage.

87. With regard to notice relating to delay, it was
noted that in accordance with the previous discussion
by the Working Group on the subject of liability for
delay, the eventual draft of the Uniform Rules would
contain a provision dealing with this subject, and
reference to delay would be included in other provisions
of the Rules as appropriate (see para. 46). With respect
to the question of whether the Uniform Rules should
require notice to be given to the OTT of delay in the
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handing over of the goods, a view was expressed that it
was not necessary to require such notice since the delay
would be known to him even without notice. According
to another view, however, the Uniform Rules should
require notice of loss resulting from delay to be given to
the OTT since such notice could assist the OTT in
protecting his interests in connection with a claim for
such loss. With respect to the contents of such a
provision, a view was expressed that article 19 (5) of the
Hamburg Rules should be used as a model, and that a
claim for such loss should be extinguished if notice was
not given within 60 days after the handing over of the
goods.

88. In connection with its discussion of the issue of
notice in general, the Working Group also referred to
the question of whether a carrier should be obligated to
give notice to an OTT, and whether an OTT should be
obligated to give such notice as may be required to be
given to a carrier under applicable legal rules, in order
to protect the right of the consignee to recover for loss
of or damage to the goods (issue 28, A/CN.9/WG.III
WP.52). It was generally agreed that it was not
necessary to deal with these questions at this stage.

89. It was agreed that the Uniform Rules should not
deal with the question of to whom notice should be
given (additional issue 5, A/CN.9/WG.II/WP.53). It
was suggested that this issue gave rise to a number of
related issues which the Uniform Rules should not
attempt to resolve.

D. Contractual stipulations

90. The Working Group considered whether the
Uniform Rules should permit an OTT by agreement to
derogate from the provisions of the Rules, or to
increase his responsibilities and obligations under the
Rules (additional issue 6, A/CN.9/WG.II/WP.53). A
view was expressed that this issue was somewhat related
to the question of the extent to which the Uniform
Rules should be mandatorily applicable to all OTTs in
States adopting the Rules or whether the Rules should
permit States to apply the Rules only to OTTs agreeing
to be bound by them. In connection with this view, it
was suggested that, although that question had not yet
been considered by the Working Group, the eventual
draft of the Uniform Rules should contain in square
brackets a provision dealing with the question in order
to assist the Working Group in considering the relation
ship of the question with the issue of whether an OTT
should be permitted by agreement to derogate from the
Rules. The prevailing view, however, was that the
question related to the form of the Uniform Rules,
consideration of which had been deferred until after
work on the substantive issues had· been completed,
when it would be known how such issues were to be
treated (see para. 13). It was generally agreed that the
eventual draft of the Uniform Rules to be prepared for
consideration by the Working Group should only
contain provisions on substantive issues and that they
should not contain final provisions, including a clause
dealing with the mandatory applicability of the Uniform

Rules, which would not by that stage have been
discussed by the Working Group.

91. It was agreed that the OTT should be able by
agreement to increase his responsibilities and obli
gations under the Uniform Rules. With respect to the
question of whether the Uniform Rules should permit
the OTT to reduce his responsibilities and obligations, a
view was expressed that the parties should have
freedom of contract, unless a contrary need was
demonstrated. The prevailing view, however, was that
the OTT should not be able to reduce his responsibilities
and obligations under the Uniform Rules. It was
suggested that to permit the OTT to do so would be
inconsistent with the uniform liability regime sought
to be established by the Uniform Rules. Therefore,
article 12 of the UNIDROIT preliminary draft Con
vention was considered to be a broadly acceptable .
formulation of a provision dealing with this issue. A
further view was expressed that, while it was acceptable
to prohibit the OTT from reducing his responsibilities
and obligations relating to safe-keeping, a different
approach might be desirable with respect to responsi
bilities and obligations relating to other operations, if
the Uniform Rules were to cover such other operations.

92. A view was expressed that the Uniform Rules
should require the document to be issued by the OTT
to contain a statement that the operations of the OTT
were subject to the Uniform RUles; article 23 (3) of the
Hamburg Rules would serve as a model for such a
provision. According to another view, whether such a
provision was desirable depended upon the nature of
the document which the Rules would require.

E. International transport conventions

93. The Working Group considered whether the
Uniform Rules should provide that they did not modify
rights or duties which might arise under an international
convention relating to the international carriage of
goods (issue 7, A/CN.9/WG.II/WP.53). It was agreed
that the Uniform Rules should contain such a provision,
but that it should refer only to international transport
conventions which were binding on the State where the
OTT was located. In particular, if, under the applicable
law, provisions of the Uniform Rules as well as those of
an international transport convention applied to a given
situation, nothing in the Rules should modify rights and
duties arising under the convention. A suggestion was
made that consideration might also be given to the
question of whether the Uniform Rules should provide
that they were not to modify rights and duties arising
under national legal rules relating to transport.

F. Interpretation of the Uniform Rules

94. The Working Group considered whether the
Uniform Rules should contain a provision dealing with
the interpretation of the Rules, such as article IS of the
UNIDROIT preliminary draft Convention (additional
issue 8, A/CN.9/WG.II/WP.53). It was agreed that a
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provision dealing with the interpretation of the Uniform
Rules was desirable, but that the formulation contained
in article 3 of the Hamburg Rules and article 7 of the
Convention on the Limitation Period in the Inter
national Sale of Goods (New York, 1974)9 should be
followed. In support of this approach, the view was
expressed that in Uniform Rules such as those under
consideration the reference to "general principles" in
article 15 (2) of the preliminary draft Convention was
not appropriate. An observation was also made that
article 15 of the preliminary draft Convention separated
the interpretation of the Uniform Rules from the
application of the Rules, which was not desirable.

IV. Other business and future work

95. The Working Group requested that the secretariat,
taking into account the discussion at the present
session, should prepare for the next session draft
provisions of Uniform Rules for operators of transport
terminals, accompanied by a study referred to in
para. 27.

96. A statement was made by the observer from the
United Nations Conference on Trade and Development
(UNCTAD) that in response to resolution 144 (VI)
adopted by the UNCTAD Conference at its sixth
session in Belgrade in June, 1983, theUNCTAD
secretariat would prepare a study on the rights and
duties of container terminal operators and users. The
study· would be submitted to the twelfth session of the
UNCTAD Committee on Shipping scheduled for 1986;
The observer noted that the mandate of UNCTAD was
narrower than that of UNCITRAL in its scope of

9A/CONF.63/15. See Official Records of the United Nations
Conference on Prescription (Limitation) in the International Sale of
Goods (United Nations publication, Sales No. E.74.V.8).

application, .since the mandate of UNCTAD was
limited to studies on rights and duties of container
terminal operators and users. He stated that UNCTAD
would contribute to the work of the Commission so
that all possible duplication of work would be avoided.
The observer stated that the UNCTAD study would
also take into account the discussions of the Working
Group, as well as the preparatory work undertaken by
UNIDROIT with regard to the liability of OTTs.
However, he expressed the wish that UNCTAD be
given an opportunity to comment upon the outcome of
the work of the Working Group before finalization by
the Commission.

97. The Working Group welcomesI the co-operation
offered by UNCTAD as another 'indication of the
increasing co-ordination developing between UNCTAD
and UNCITRAL. In view of the expected rapid
progress of this project within the Working Group, the
Secretary of the Commission also welcomed the agree
ment of the UNCTAD secretariat to provide the
UNCITRAL secretariat with the results of its study as
it progressed. He referred to the customary practice of
the Commission to seek the comments of Governments
and interested international organizations before a legal
text was adopted by the Commission, and stated that,
accordingly, the Commission would welcome the views
of UNCTAD as an influential and important body in
the field of shipping, in particular in the field of
international multimodal transport.

98. The Working Group, taking into account circum
stances relating to the availability of conference
services, as well as alre;:ldy scheduled meetings of other
organs dealing with topics in the field of international
transport which would be attended by some represen
tatives of member States and observers of the Working
Group, decided to recommend to the Commission that
the next session of the Working Group be held in New
York in January 1986.

B. Working papers submitted to the Working Group

1. Liability of operators of transport terminals: issues for discussion by the Working Group:
note by the secretariat (AlCN.9/WG.II/WP.52)

CONTENTS

~w ~

I. MANDATE OF THE WORKING GROUP................................ 341

n. METHOD OF WORK. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 341

III. ISSUES POSSIBLY TO BE ADDRESSED BY UNIFORM RULES 341

A. Scope of application of Uniform Rules (issues 1-7) . . . . . . . . . . . . . . . . . . . . . .. 341
1. Relationship of Uniform Rules to international transport (issues 1-4) ... 341
2. Types of operators and operations to be governed by Uniform Rules

(issues 5-7) . . . . . . . . . . . . . . . . . . . . . . . .. . . . . . . . . . . . . . . . . . . . . . . . . . . .. 343

B. Issuance of document (issues 8-14) 343

C. Standard of liability (issue 15) . .. . . . . . .. . .. . . . .. . . . . . . . . . . . . . . • .. . . . .. 344



Chapter

D.
E.
F.

G.

H.

Part Two. Operators of transport terminals

Page

Liability for delay (issue 16) " 344

Limit of liability (issues 17-22) . . . . .. . . . . . .. . . .. . . . . .. .. . . . . . . . . . . . . . .. 344

Limitation or prescription period (issues 23-24) 345

Rights of security in goods (issues 25-26) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 346

Issues not dealt with in preliminary draft Convention (issues 27-29) ... . . . .. 346

341

I. Mandate of the Working Group

1. The Commission, at its seventeenth session, had
before it a report of the Secretary-General titled
"Liability of operators of transport terminals"
(AICN.91252). The report discussed some of the major
issues which arose from the preliminary draft Con
vention on the Liability of Operators of Transport
Terminals prepared by the International Institute for
the Unification of Private Law (UNIDROIT) and which
might merit consideration in the formulation by the
Commission of Uniform Rules on this topic. The text of
the preliminary draft Convention was annexed to the
report.

2. After considering the report and the preliminary
draft Convention, the Commission decided to assign to
its Working Group on International Contract Practices
the task of formulating Uniform Legal Rules on the
liability 01 operators of transport terminals (hereinafter
referred to as OTTs). It further decided that the
mandate of the Working Group should be to base its
work on document AICN.91252 and on the UNIDROIT
preliminary draft Convention and the Explanatory
Report thereon1 prepared by UNIDROIT, and that the
Working Group should also consider issues not dealt
with in the UNIDROIT preliminary draft Convention,
as well as any other issues which it considered to be
relevant.2 The text of the Explanatory Report is being
issued as an addendum to this note.

11. Method of work

3. The Working Group may wish to consider its
method of work for carrying out the task assigned to it
by the Commission. During deliberations at the seven
teenth session of the Commission, a suggestion was
made that the Working Group should begin its work by
considering approaches to be adopted with respect to
issues arising in connection with the liability of OTTs
and then proceed to the drafting of the Uniform Rules.
The Commission was generally agreed that the method
of work of the Working Group should be determined
by the Working Group itself.3

'UNlDROIT document, Study XLIV-Doe. 24.
2Report of the United Nations Commission on International Trade

Law on the work of its seventeenth session, Official Records of the
General Assembly, Thirty-ninth Session, Supplement No. 17 (A/39/17),
para. 113.

JIbid., para. 108.

4. The Working Group might find it advantageous
first to engage in a comprehensive consideration of all
of the issues arising in connection with the liability of
operators of transport terminals, based on document
AICN.91252 and the UNIDROIT preliminary draft
Convention and Explanatory Report, prior to pro
ceeding with drafting the Uniform Rules. Such an
approach could enable the Working Group to adopt a
common basis as regards the principles, policies and
directions upon which the Uniform Rules are to be
based. Moreover, where issues are connected with each
other, in that the solution of one issue will influence the
position taken with regard to another issue, a com
prehensive consideration of all issues prior to drafting
should help in drafting the provisions of the Uniform
Rules to which such issues are relevant since the views
regarding such issues will have been ascertained at least
on a tentative basis. As suggested in document
AICN.91252 (para. 47), the Working Group may wish
to defer its decision on the ultimate form the Uniform
Rules should take until after it has drafted a text of the
Uniform Rules.

5. The present note provides a list of issues which
might serve as a basis for the deliberations of the
Working Group. These issues have been derived from
document AICN.91252 and from the UNIDROIT
preliminary draft Convention and Explanatory Report,
as well as from views which were expressed at the
seventeenth session of the Commission.4 The list of
issues dealt with in this note need not, of course, be
considered as exhaustive. To assist the Working Group,
the present note also contains annotations to the
portions of document AICN.91252, the preliminary
draft Convention and the Explanatory Report relevant
to each issue.

Ill. Issues possibly to be addressed by Uniform Rules

A. Scope ofapplication of Uniform Rules

1. Relationship of Uniform Rules
to international transport

Issue 1

Should the application of the Uniform Rules be
limited so as to apply only to operations of OTTs in
respect of goods in international transport?

4Ibid., paras. 109 and 110.
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Annotation

A/CN.91252, paras. 5-8.

Preliminary draft Convention, articles 1 (1) and 2 (b).

Explanatory Report: paras. 9-11, 15, 23-26 32 and
33. '

Remarks

At the sixteenth session of the Commission, a
suggestion was made that the application of the
Uniform Rules should not be limited to operations of
OTTs in respect of goods in international transport, but
that the Rules should also apply to operations in
respect of goods not involved in transport.5 The
Commission requested the secretariat to consider this
issue in the study which was to be submitted to the
seventeenth session;6 the issue is therefore discussed in
document A/CN.91252, as indicated in the above
annotation.

Issue 2

If the application of the Uniform Rules is to be
limited to operations of OTTs in respect of goods in
international transport, should the application of the
Rules depend upon the existence in fact of a link with
international transport (hereinafter referred to as the
"objective approach") or upon the actual or con
structive knowledge of the OTT of the existence of
such a link (hereinafter referred to as the "subjective
approach")?

Annotation

A/CN.9/252, paras. 6, 7, 9 and 10.

Preliminary draft Convention, articles 1 (1) and 2 (b).

, Explanatory Report, para. 33.

Remarks

If the Uniform Rules are to apply merely if there
exists in fact a link with international transport, the
OTT may face certain difficulties as discussed in paras.
6 and 7 of document A/CN.91252 and para. 33 of the
Explanatory Report.

Issue 3

If the Uniform Rules are to apply merely due to the
existence in fact of a link with international transport
(i.e. the objective approach), should the nature of this
link be defined, and if so, how?

Annotation

A/CN.91252: paras. 9 and 10.

Preliminary draft Convention and Explanatory
Report, as noted under issue 2, above.

SReport.of the United Nations Commission on International Trade
Law on the work of its sixteenth session, OfficialRecords ofthe General
Assembly, Thirty-eighth Session, Supplement No. 17 (A/38/17), para.
113.

6Ibid., para. 115.

Remarks

The following are possible formulations of such a
link:

(a) The Uniform Rules are to apply to operations of
an OTT which are related to carriage in which the place
of departure and the place of destination are situated in
two different States,

(b) The Uniform Rules are to apply to operations of
an OTT in respect of goods carried in international
transport, which are performed between the time when
the go~ds are taken over from the shipper by a carrier,
a multtmodal transport operator or a freight forwarder
in one State and the time when the goods are delivered
to a consignee in another State.

(c) The Uniform Rules are to apply to operations of
an OTT in respect of goods carried in international
transport which are performed during a period of time
beginning when a carrier, a multimodal transport
operator or a freight forwarder first becomes liable for
the goods under an international transport document or
under legal rules applicable to international transport.
The period of time ends upon the occurrence of either
of the following events, whichever is later: (1) the goods
are made available to the consignee or (2) the liability
of the carrier, multimodal transport operator or freight
forwarder for the goods ceases to be governed by an
international transport document or by legal rules
applicable to international transport.

Formulation (a), above, is the formulation adopted
in the preliminary draft Convention (article 2 (b)). As
noted in document A/CN.91252 (para. 10), such a
formulation could give rise to questions in particular
cases as to whether the Rules are applicable.

It may be noted that under formulation (b), above,
the Uniform Rules would apply in a case, for example,
where goods which are ultimately to be transported
internationally are picked up from the shipper and
deposited with an OTT in the same State by a carrier
who is not acting under a contract for international
carriage. If it were determined that the Uniform Rules
should not apply to the operation of the OTT in that
and similar cases, the application of the Rules might be
made to commence at the time indicated in formulation
(c), above. Under formulatiqn (c), the operations of the
OTT in the foregoing example would be governed by
the Uniform Rules if the OTT were acting for a carrier
who became liable for the goods under an international
transport document or an international transport con
vention when the goods were delivered to the OTT.
Moreover, it may be noted that under formulation (b),
above, in a case where at the end of international
transport a carrier delivers the goods to an OTT acting
for the carrier, the Uniform Rules might govern the
operations of the OTT even after the goods are made
available to the consignee and the consignee fails to
collect them. To exclude such a case from the appli
cation of the Uniform Rules, the period of application
of the Uniform Rules might be made to terminate as
indicated in formulation (c), above (see A/CN.91252,
footnotes 11 and 12).
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Issue 4

If the application .of the Uniform Rules is to depend
upon the actual or constructive knowledge of the
OTT of a link with international transport (Le. the
subjective approach), how should such an approach
be formulated?

Annotation

A/CN.9/252, para. 7.

Preliminary draft Convention and Explanatory Report,
as noted under issue 2, above.

Remarks

A possible formulation of the subjective approach
may be that the Uniform Rules are to apply if the OTT
knew or ought to have known that the goods were to
be, were being or had been transported internationally.
The OTT could acquire such knowledge if, for example,
the customer were to give notice to that effect to the
OTT. It may be desirable to join this formulation with
formulation (b) or (c) of the objective approach,
discussed under issue 3, above. This would ensure that
the Uniform Rules would not apply to operations of an
OTT which were too remote in time to the international
transport.

2. Types of operators and operations to be governed by
Uniform Rules

Issue 5

Should the Uniform Rules apply only when the safe
keeping of the goods is performed as a primary
operation, or should they also apply when (a) the safe
keeping of the goods is performed not as a primary
operation but only ancillary to handling operations,
and (b) when only handling operations are per
formed?

Issue 6

If the Uniform Rules are to apply to handling
operations, to which handling operations should they
apply?

Annotation

A/CN.9/252, paras. 11 to 16.

Preliminary draft Convention, articles I (I) and 3.

Explanatory Report, paras. 12, 14, 16, 21-23, 27,
34-39.

Issue 7

If the Uniform Rules are to cover handling operations,
should the OTT be liable for loss of or damage to the
goods which arises as a result of such handling
operations but which does not occur until after the
goods have been handed over?

Annotation

Preliminary draft Convention, article 3.

Explanatory Report, para. 39.

B. Issuance ofdocument

Issue 8

ShOUld the Uniform Rules provide for a document to
be issued by the OTT in respect of goods taken in
charge by him? If so, should such a document be
obligatory in all cases, or only upon the request of
the customer?

Annotation

A/CN.9/252, paras. 17-19.

Preliminary draft Convention, article 4.

Explanatory Report, paras. 17, 40-43.

Remarks

If this issue is to be governed by conditions of
contract or by national legal rules other than the
Uniform Rules, it may be preferable for the Uniform
Rules expressly so to state, rather than to remain silent
as to the issue. Otherwise, the Uniform Rules might be
erroneously interpreted in such a way as to exclude the
right or obligation not dealt with, rather than to have it
governed by conditions of contract or other rules of
national law. These remarks apply equally to some
other issues identified in this note which the Working
Group might decide would be preferable to be dealt
with by conditions of contract or other rules of national
law rather than by the Uniform Rules.

Issue 9

If the Uniform Rules provide for the issuance of a
document by the OTT, what should be the required
contents of such a document?

Annotation

A/CN.9/252, para. 26.

Preliminary draft Convention, article 4 (I) and (2).

Explanatory Report, paras. 41-44.

Remarks

The Working Group may wish to consider whether
some of the following types of information should be
required to be provided in the document: location of
the transport terminal; date of issuance of the document;
date of taking in charge of the goods; whether the
document is negotiable (see issue 13, below); the nature
of the goods; the quantity and condition of the goods,
in so far as they can be reasonably ascertained; a
statement of the fees or expenses in respect of which the
OTT claims rights of security in the goods (see issues 25
and 26, below). The Working Group may also wish to
consider whether an authorized signature on behalf of
the OTT should be required.

Issue 10

If the Uniform Rules provide for the issuance of a
document by the OTT, should they also provide for
the legal effect of such a document, and, if so, what
should be the legal effect? (See also issue 14, below.)
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Annotation

A/CN.91252, para. 26.

Preliminary draft Convention, article 4 (3).

Explanatory Report, para. 45.

Issue 11

Should the Uniform Rules specify a time-limit within
which the OTT would be required to issue such a
document? If so, what time-limit should be specified?

Annotation

A/CN.91252, para. 24.

Issue 12

Should the Uniform Rules provide sanctions for a
failure by the OTT to issue a document which he is
obligated to issue? If so, what should be the
sanctions?

Annotation

A/CN.91252, para. 25.

Explanatory Report, para. 43.,

Issue 13

Should the Uniform Rules provide for a negotiable
document? If so, should an OTT be obligated to issue
a document in negotiable form in all cases or only
upon the request of the customer, or should such a
document be issued only if both parties agree?

Annotation

A/CN.9/252, paras. 20-22.

Preliminary draft Convention, article 4 (4).

Explanatory Report, para. 46.

Issue 14

If the Uniform Rules provide for a negotiable
document, should they also regulate the position and
rights of transferees of such a document, and if so,
how?

Annotation

A/CN.91252, para. 23.

Preliminary draft Convention, article 14.

Remarks

A possible approach to the position of a good-faith
transferee of the document who relies on an inaccurate
description of the goods in the document might be the
approach adopted in the United Nations Convention on
the Carriage of Goods by Sea, 1978 (Hamburg) (herein
after referred to as the Hamburg Rules), article 16 (3),
which provides that proof that the goods are not as
described in a bill of lading is not admissible if the bill
has been transferred to a third party who in good faith
has acted in reliance on the description of the goods.

With respect to a conflict between the rights of a
person entitled to the goods under a transport document
and the rights of a holder of a negotiable document
issued by an OTT covering the same goods, the
Working Group may wish to consider whether the
likelihood of such a conflict arising in practice is
sufficient to justify dealing with it in the Uniform Rules.
It may also wish to consider whether a solution which
subordinates the rights of the holder of the document
issued by the OTT to those of a person entitled to the
goods under a transport document (see, e.g. preliminary
draft Convention, article 14) would impair the value of
a negotiable document issued by the OTT.

C. Standard ofliability

Issue 15

Should the Uniform Rules establish a single standard
of liability to apply to all operations of OTTs
governed by the rules? If so, what should the
standard be?

Annotation

A/CN.9/252, paras. 27-29.

Preliminary draft Convention, article 6 (I).

Explanatory Report, paras. 13, 53, 54, 56 and 57.

D. Liability for delay

Issue 16

Should the Uniform Rules deal with the liability of
the OTT for delay in handing over the goods?

Annotation

A/CN.9/252, paras. 30-32.

Preliminary draft Convention, article 6 (2).

Explanatory Report, para. 55.

E. Limit of liability

Issue 17

Should the Uniform Rules provide a per-package
limit of liability as an alternative to a per-kilogram
limit?

Annotation

A/CN.91252, para. 39.

Explanatory Report, para. 58.

Remarks

The Hamburg Rules (article 6 (1) and the United
Nations Convention on International Multimodal
Transport of Goods (article 18 (1» provide that the
higher of the per-package or the per-kilogram amount
shall constitute the limit of liability. See, however, para.
39 of document A/CN.91252.
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Issue 18

Should the liability of an OTT for loss of or damage
to the goods be limited to a certain amount, and if
so, to what amount?

Annotation

A/CN.9/252, paras. 33 and 34.

Preliminary draft Convention, article 7 (1) and (2).

Explanatory Report, paras. 58 and 59.

Remarks

Under the preliminary draft Convention, the liability
of the OTT is limited to 2.75 units of account per
kilogram (article 7 (1».

Issue 19
'I ';" •.

Should the Uniform Rules provide, in addition to a
per-kilogram or per-package limit of liability, a total
limit of liability for each event?

Annotation

A/CN.9/252, para. 38.

Explanatory Report, para. 59.

Issue 20

If the Uniform Rules provide a total limit of liability
for each event, should they also provide a means of
apportioning the available recovery among various
claimants in the event the totai amount ·of damages
exceeds the limit1

Annotation

A/CN.91252, para. 38.

Issue 21

Should the Uniform Rules enable the parties to agree
to a higher limit of liability than the limit contained
in the Rules?

Annotation

A/CN.91252, para. 35.

Preliminary draft Convention, article 7 (3).

Explanatory Report, para. 60.

Issue 22

Should the Uniform Rules enable the limit of liability
to be broken in certain circumstances, and if so, in
which circumstances?

Annotation

A/CN.91252, paras. 36 and 37.

Preliminary draft Convention, article 9.

Explanatory Report, paras. 13, 62 to 65.

F. Limitation or prescription period

Issue 23

Should the Uniform Rules establish a limitation or
prescription period,for bringing an action against an
OTT under the Rules? If so, how long should the
period be and how should it be computed?

Annotation

A/CN.9/252, para. 40.

Preliminary draft Convention, article 11.

Explanatory Report, paras. 13 and 70.

Remarks

The Working Group may. wish to take ;note ofthe
problem discussed in para. 40 of A~CN.9{252,i:e. that
a two-year period applicable to an action agairtst an
OTT, computed from the time when the goods are
handed over or may be treated as lost (as in the
preliminary draft Convention, article 11 (1) and (2»
could in some cases .bar a recourse action <by 'a carrier
or a multimodal transport operator. This problem
might be dealt with by providing that a recourse action
against an OTT by an entity Which has received the
goods from the OTT and against which a claim has
been made for loss of or damage to the goods may be
instituted even after the expiration of the' limitation
period ordinarily, applicable to the OTT if it is
instituted within a specified period of time after the
entity has received notice of the claim against him, after
he has settled such a claim, or after he has been held
liable for such loss or damage. If the Working Group
adopts this approach in principle, it may wish to
consider upon which of the three events just noted the
specified period of time should begin to run (compare
preliminary draft Convention, article 11 (5); Convention
on the Limitation Period in the International Sale of
Goods (New York, 1974) (hereinafter referred to as the
Prescription Convention), article 18 (3»).

Issue 24

Should the Uniform Rules contain detailed provisions
relating to the interruption, suspension, extension or
cessation of the limitation period?

Annotation

A/CN.91252, para. 41.

Explanatory Report, paras. 71 and 72.

Remarks

The Working Group may wish to consider whether
the Uniform Rules should contain detailed provisions
dealing with when judicial or arbitralproceedings for
claims and counterclaims. which· cause' the limitation
period to cease to run are deemed, to have been
commenced, the effect on the running of the limitation
period of an ending of such proceedings without a
binding decision on the merits, the circumstances under
which a new limitation period is to commence, and the
extension of the limitation period in cases in which
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proceedings cannot be brought for reasons beyond the
control of the claimant (see Prescription Convention,
articles 13 through 21).

G. Rights ofsecurity in goods

Issue 25

Should the Uniform Rules grant the OTT rights of
security in the goods for his costs and claims relating
to the goods? If so, what should be the nature of such
rights?

Annotation

A/CN.91252, paras. 42-44.

Preliminary draft Convention, article 5.

Explanatory Report, paragraphs 13,48-52.

Remarks

To secure sums due to the OTT in respect of the
goods, the Uniform Rules might grant to the OTT the
right to retain the goods until such sums are paid. They
might also grant him the right to sell the goods in order
to satisfy the debt. (See preliminary draft Convention,
article 5.)

The working group may wish to note that such rights
could impede the flow of goods, and it may wish to
consider additional approaches to minimize this effect.
Under one such approach, the OTT could be given the
right to retain and sell goods for the purpose of
securing not only sums due to the OTT in respect of the
same goods, but also other sums due to the OTT (e.g.
in respect of goods previously deposited with the OTT).
This would enable the OTT to release to a regular
customer goods in respect of which sums are owed to
the OTT, since such sums could be secured by goods
deposited later with the OTT. Under a second approach,
the party entitled to receive the goods could be enabled to
procure their release by obtaining a guarantee or by
depositing with a third party a sum sufficient to secure
the sum claimed by the OTT (see preliminary draft
Convention, article 5 (2». Under a third approach, the
OTT could be given a non-possessory right of security
in the goods to which the goods would remain subject,
even if possession of the goods were transferred, until
the debt secured by the right of security was discharged.
However, non-possessory rights of security are not
recognized in all legal systems; moreover, they would
require a legal framework regulating their existence and
operation (e.g. rules regulating the rights of transferees
of the goods, rules estabIlshing priorities among
various claimants in respect of the goods, and rules
concerning public notice). Therefore, it might be
desirable to accord to the OTT a non-possessory right
of security only if such a right is otherwise recognized
by the law in the State where the operations of the OTT
are carried out (see preliminary draft Convention,
article 5 (1».

Even if the Uniform Rules were to grant to the OTT a
right of retention or sale of goods, whether to secure

sums due to the OTT in respect of such goods or to
secure other sums due, it might be useful to provide
that questions relating to such rights not dealt with in
the Uniform Rules are to be governed by national legal
rules other than the Uniform Rules.

Issue 26

If the Uniform Rules grant the OTT rights of security
in the goods, should they also deal with the effects of
such rights on rights of a person who is entitled to
the goods but who is not the customer of the OTT? If
so, how should this issue be treated?

Annotation

A/CN.9/252, paras. 43 and 44.

H. Issues not dealt with in preliminary draft Convention

Issue 27

Should the Uniform Rules deal with the questions of
jurisdiction over judicial claims and the place of
arbitration of claims against OTTs?

Annotation

Explanatory Report, para. 69.

Remarks

If the Working Group decides that the Uniform
Rules should contain rules regarding jurisdiction over
judicial claims and the place of arbitration of claims
against an OTT, the Rules might specify one or more of
the following places as places in which such judicial or
arbitral claims may be brought: the principal place of
business of the OTT; the place where the contract with
the OTT was made, if the OTT has a place of business
there; the place where the operations of the OTT were
carried out; or any other place set forth in the contract
with the OTT. The Working Group might also wish to
consider including a provision comparable to articles 21
(5) and 22 (6) of the Hamburg Rules, whereby after a
claim under a contract for carriage by sea has arisen,
the parties may by agreement designate the place where
the claimant may institute judicial or arbitral pro
ceedings.

Issue 28

Should the Uniform Rules obligate a carrier to notify
an OTT of the loss of goods which were to be handed
over to the carrier for subsequent transport and
delivery to the consignee, or to notify an OTT of
damage to goods handed over to the carrier for
subsequent transport and delivery to the consignee,
in order to protect the right of the consignee to
recover for such loss or damage?

Remarks

An obligation of the carrier to protect the consignee by
giving such notice to the OTT might be aimed at
situations where, for example, the OTT hands over goods
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to the carrier and the consignee later alleges that he did
not receive the correct quantity of goods or that goods
which he received were damaged, and the loss or damage
might have been sustained while the goods were in the
custody of the OTT. It may be noted, however, that under
the preliminary draft Convention (article 10 (1» the right
of the consignee to recover for loss of or damage to the
goods might not be defeated by a failure of the carrier to
give such notice. In such a case, the handing over ofgoods
to the carrier would be primajacie evidence ofdelivery of
the goods as described in the document issued by the OTT
or in good condition. If the OTT was acting for the
carrier, the consignee could still claim against the carrier
for the loss or damage. Even if the OTT was not acting for
the carrier, the consignee could claim against the carrier,
and this claim would be aided by the prima jacie
evidentiary effect of the handing over of the goods by the
OTT that the goods were delivered as described in the
document issued by the OTT or in good condition, plus
the evidentiary effect of any bill of lading or other
transport document issued by the carrier showing that the
goods were received by him in the correct quantity or in
good condition. Issuance by the carrier ofa transport
document showing that he received goods from the OTT
in an insufficient quantity or in a damaged condition, or
proof by the carrier in the claim against him that he

received the goods from the OTT in an insufficient
quantity or in a damaged condition, could be used to
overcome the primajacie evidentiary effect of the handing
over of the goods by the OTT in a claim by the consignee
against the OTT. Moreover, the Working Group may
wish to consider whether the Uniform Rules are the
proper place for imposing on the carrier an obligation to
protect the right of the consignee to claim for loss of or
damage to the goods.

Issue 29

Should the Uniform Rules deal with obligations of the
customer towards the OTT, such as (a) an obligation to
pay for the services performed by the OTT; (b) an
obligation to inform the OTT as to any dangerous
character of the goods and a corresponding right of the
OTT not to accept the goods, or to deal with them in a
way appropriate to their character; (c) an obligation to
hold the OTT harmless from any consequences caused
other than by dangerous goods, such as a liability to
authorities for deficiencies in documentation?

Annotation

A/CN.91252, para. 45.

Explanatory Report, para. 20.

2. Explanatory report to the preliminary draft Convention on the Liability of Operators of Transport
Terminals, prepared by the secretariat of UNIDROIT: note by the secretariat

(AlCN/9/WG.IIIWP.S2IAdd.l)

(For reference only)

[The Explanatory report is reproduced in Yearbook
XV, 1984, part two, IV, C, in connection with the text of
the preliminary draft Convention, since it was made
available in the form of a UNIDROIT document at the
seventeenth session of the Commission (New York,
25 June-lO July 1984). The report is noted here for

reference since it was reproduced during the period
covered by this Yearbook as UNCITRAL document
A/CN.9/WG.II/ WP.52/Add.l for the eighth session of
the Working Group on International Contract Practices
(3-14 December 1984).]

3. Liability of operators of transport terminals: additional issues for discussion by the Working Group:
note by the secretariat (AlCN.9/WG.I1/WP.S3)

Additional issue 1

Should the Uniform Rules provide that the defences
and limits of liability provided for therein apply
whether the action is founded in contract, tort or
otherwise?

Additional issue 2

Should the Uniform Rules specify those categories of
entities who are entitled to claim against the OTT?

Annotation

Preliminary draft Convention, article 8 (1).

Explanatory Report, para. 61.

Hamburg Rules,article 7 (1).

Multimodal Convention, article 20 (1).

Remarks

A provision such as that contained in article 8 (l) of
the preliminary draft Convention, whereby the Rules
would apply to actions founded in tort or otherwise,
would hold open the possibility of actions being
brought against the OTT by persons other than those in
a contractual relationship with the OTT. However, the
issue of Who may claim against the OTT is not directly
addressed by the preliminary draft Convention. In some
legal systems, a claim against an OTT performing
services in connection with maritime transport may be
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brought only by an entity in a contractual relationship
with the OTT. In other legal systems, a claim may be
brought by persons who are not in such a relationship
with the OTT but who have an interest in the goods.
The Working Group may wish to consider whether it
would be preferable to specify categories of entities who
may bring claims against the OTT or to leave this issue
to be settled by rules of national law other than the
Uniform Rules.

Additional issue 3

Should the Uniform Rules entitle a servant or agent
of the OTT acting within the scope of his employment
to avail himself of the defences and limits of liability
which the OTT is entitled to invoke under the Rules?

Annotation

Preliminary draft Convention, article 8 (2).

Explanatory Report, para. 61. .

Hamburg Rules, article 7 (2).

Multimodal Convention, article 20 (2).

Remarks

An OTT acting as an agent of a carrier may be able to
benefit from defences and limits of liability which are
applicable to the carrier under the relevant transport
conventiotr, if the; transport"cortven:tioncontains a
provision similar to article 7 (2) of the Hamburg Rules, or
if the transport document issued by the carrier contains a
"Himalaya clause". Those defences and limits of liability
may be more favourable to the OTT than the 'Soe's
provided for in the Uniform Rules. Such a situation may
present no difficulty in the context ofa recourse action by
the carrier a~ainst the OTT, since the defences and limits
of liability which the OTT would be entitled to invoke in
the recourse action would be the same as those which the
carrier could invoke in the action against him. On the
other hand, in an action by a cargo interest directly
against the OTT, such a situation might entitle the OTT to
invoke more favourable defences and limits of liability
than would otherwise be available to him under the
Uniform Rules" T4e :wor}dng9wup may wish to
consider whether it is desirable p.r.,posis}ble to p,enni,t an
OTT acting as an agent for a carrier to invoke the defences
and limits of liability available to the carrier only in
recourse actions by the carrier against the OTT.

It may be noted that under article 8 (2) of the
preliminary draft Convention, a servant or agent of the
OTT would be able to invoke only the defences and limits
of liability available to the OTT under the Convention,
and 'not those which may be available to the OTT as
described in the preceding paragraph.

Additional issue 5

Should the Uniform Rules require notice of loss of or
damage to the goods to be given to the OTT? If so,
within what period of time should such notice be
given, and what should be the effect of a failure to
give such notice?

Annotation

Preliminary draft Convention, article 10.

Explanatory Report, paras. 66-68.

Hamburg Rules, article 19.

Multimodal Convention, article 24.

Remarks

The discussion in the remarks to issue 28 in document
A/CN.9/WG.II/WP.52 may be relevant in this regard.

The Working Group may wish to consider whether
the 15 days notice period for non-apparent damage is
sufficient. A situation could occur, for example, in
which containerized goods suffer damage while in the
custody of an OTT immediately prior to carriage by
sea, but the damage is not discovered until the
container is opened after the end of the voyage, which
could be longer than 15 days after the OTT hands the
container over to the carrier.

It may be noted that some general conditions provide
for a longer period of notice (e.g. 60 days) than the
periods specified in the preliminary draft Convention,
but also provide that a claim for loss or damage against
the OTT would be barred if notice were not given as
required.

Additional issue 6

. Shou1dthe Uniform Rules provide to whom notice may
1;>e given?

Remarks

The preliminary draft Convention does not deal with
this question. One approach might be to leave the issue
to be resolved by rules of national law other than the
Uniform Rules.

The Working Group may wish to consider whether it
would be desirable for the Uniform Rules to provide
that notice given to a carrier on behalf of whom the
OTT was acting also constitutes notice to the OTT.
Such a provision might be appropriate in order to deal
with the situation in which the goods were deposited by
a carrier with an OTT acting as his agent and were
handed over by the OTT to the consignee, who
discovered that they were damaged. One possibility
may be to provide that notice to the carrier also
constitutes notice to the OTT. In this connection, it
may also be desirable for the Uniform Rules to specify
against whom the prima facie effect of a failure to give
notice operates (e.g. only against the person who
received the goods).

Additional issue 7

Should the Uniform Rules provide that an OTT may
not by agreement derogate from the provisions of the
Rules? Should the Uniform Rules enable the OTT to
increase his responsibilities and obligations under the
Rules?
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Annotation

Preliminary draft Convention, article 12.

Explanatory Report, paras. 73 and 74.

Hamburg Rules, article 23.

Multimodal Convention, article 28.

Remarks

A provision such as article 12 (2) of the preliminary
draft Convention could help to protect a carrier's right
of recourse against an OTT, if the carrier's responsi
bilities and obligation toward the cargo interest were
higher than those of the OTT toward the carrier.

Additional issue 8

Should the Uniform Rules provide that they are
subordinate to rights and duties arising under an
international convention relating to the international
carriage of goods?

Annotation

Preliminary draft Convention, article 14.

Explanatory Report, para. 76.

Remarks

A provision such as article 14 of the preliminary draft
Convention could have various consequences, including
the following:

(a) It could exclude a carrier from the coverage of
the Rules while he is subject to an international
transport convention.

(b) It could hold rights under a transport document
paramount to rights under a document issued by an
OTT.

(c) It could hold the rights of a person entitled to
receive the goods under a transport document para
mount to rights of security of the OTT in the goods.

The Working Group may wish to consider whether
the Uniform Rules should be subordinate to rights and
obligation arising even under an international transport
convention to which the State where the OTT performs
his operations is not a party.

Additional issue 8

Should the Uniform Rules contain a provision
comparable to article 15 of the preliminary draft
convention?



v. AUTOMATIC DATA-PROCESSING

Legal value of computer records: report of the Secretary-General (A/CN.9/265)a

CONTENTS

Chapter

INTRODUCTION

Paragraphs

1-3

I. BUSINESS RECORDS 4-26

A. Types of business records. . . • . . . . . . . • . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4-12

B. Physical nature of business records 13-26
1. Paper-based documents and records 13
2. Electronic documents and records 14-26

(a) Telegraph and telex ,...... 14-17
(b) Paper-based documents prepared on computer. . . . . . . . . . . . . . 18
(c) Documents transmitted computer-to-computer 19-22
(d) Storage of data in computer-readable form 23-26

11. EVIDENTIAL VALUE OF COMPUTER RECORDS .........•........ 27-48

A. Legal rules on reception of evidence. . . . . . . . . . .. . . . . . . . . . . . . . . . . . .. 27-34
1. Free introduction of all relevant evidence . . . . . . . . . . . . . . . . . . . . 28
2. Exhaustive list of admissible evidence 29-30
3. Common law hearsay evidence limitation. . . .. . . . . . .. . . . . . 31-34

B. Trustworthiness of computer records in individual cases .. . . . . . . . . . . . . 35-42
1. Criteria for admissibility in common law courts 36-39
2. Evaluation by court of credibility of computer-stored data 40-42

C. Best evidence-original or copy? 43-48
1. Recording in computer from original paper document 43-46
2. Print-out as original or copy of computer record 47-48

Ill. AUTHENTICATION 49-58

IV. REQUIREMENT OF A WRITING 59-72

A. Evidence...................................................... 60-61

B. Awareness of consequences 62-63

C. Third-party reliance 64-66

D. Subsequent audit . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 67-69

E. Documents submitted to Governments 70-72

V. LEGAL VALUE OF COMPUTER RECORDS IN INTERNATIONAL
TRADE .

A. Computer records as evidence .

B. Authentication and requirement of a writing .

CONCLUSION .

t Annex Analytical summary of replies to UNCITRAL questionnaire on use of

l
.~ computer-readable data as evidence in court proceedings .

. . . . aFor consideration by the Commission, see Report, chapter VI, B (part one, A, above).

. .... . __~~~~ ~_~-=--__~~_~__ . ~~ ~ __~~ __~- __ --=-~~-=--=-==r~__

73-80

75-78

79-80

81-82

Page

362



352 Yearbook of the United Nations Commission on International Trade Law, 1985, Volume XVI

Introduction

1. The Commission at its fifteenth session in 1982
considered a report of the Secretary-General containing
a discussion of certain legal problems arising in
electronic funds transfers. l In respect of the question of
the legal value of computer records, the report con-/
cluded: "The problem, while of particular importance
to international electronic funds transfers, is one of
general concern for all aspects of international trade.
Generalized solutions would, therefore, be desirable."2
On the basis of this report, the Commission requested
the secretariat to submit to some future session a report
on the legal value of computer records in general. 3

2. Subsequent to the fifteenth session of the Commis
sion, the Working Party on the Facilitation of Inter
national Trade Procedures, a body jointly sponsored by
the Economic Commission for Europe and the United
Nations Conference on Trade and Development, con
sidered a report on the legal aspects of automatic trade
data interchange, which concluded, inter alia, "that
there is an urgent need for international action to
establish rules regarding legal acceptance of trade data
transmitted by telecommunications. Since this is essen
tially a problem of international trade law, the United
Nations Commission on International Trade Law
(UNCITRAL) would appear to be the central forum."4
At the request of the Working Party, the report was
forwarded by the Executive Secretary of the Economic
Commission for Europe to several international organi
zations for their consideration and was submitted to the
Commission at its sixteenth session as an annex to
document A/CN.91238.

3. As part of the preparation for the current report,
the secretariat prepared a questionnaire on the use of
computer-readable data as evidence in court proceedings.
The purpose of the questionnaire was to collect
information on the evidential value of records stored or
transmitted in computer-readable form. At the same
time and in co-operation with the secretariat of the
Commission, the Customs Co-operation Council pre
pared a questionnaire on the acceptability to customs
authorities of a goods declaration in computer-readable
form and subsequent use of such a declaration in court
proceedings. The questionnaire prepared by the secre
tariat of the Commission was sent to Governments and
was included for information with the questionnaire
sent by the Customs Co-operation Council. The
questionnaire prepared by the Customs Co-operation
Council was sent to its member States and was included
for information with the questionnaire sent by the
secretariat of the Commission. The two questionnaires
were sent concurrently to ensure co-ordination between
ministries in preparation of the replies. The information

lA/CN.91221 (and Corr. I. French only).
2Ibid., para. 8I.
3Report of the United Nations Commission on International Trade

Law on the work of its fifteenth session, Official Records of the
General Assembly, Thirty-seventh Session. Supplement No. 17
(Al37/l7), para. 73.

'TRADE/WP.4/R.l85/Rev.l, para. 4 of the foreword.

contained in the replies has been used in the prepara
tion of this report.5

I. Business records

A. >.. Types ofbusiness records

4. Transaction-oriented business records, which are
the subject-matter of this report, are those which record
the activities of an enterprise. Whether created or
stored on paper or in a computer, they can be classified
as either (I) originals or copies of transaction docu
ments, (2) chronological records of transactions or (3)
summary records of those transactions. Although the
different characteristics of these types of records pose
somewhat different problems in regard to their legal
value when they are maintained in computer-readable
form rather than in paper-based form, they share the
characteristic of recording actual events.

5. The legal value of business records of an enterprise
which do not reflect transactions, such as an analysis of
its activities and its planning operations for the future,
is determined by criteria different from those used for
transaction-oriented records and is not considered in
this report.

6. Transaction documents include such inter-enterprise
documents as contracts, purchase orders, confirmations,
shipping documents and payment instructions. They
include such intra-enterprise documents as memoranda,
time records, leave slips and inventory requisitions.
They also include documents submitted to the State for
such purposes as customs clearance or exchange control.

7. The records of an enterprise can be expected to
contain the originals of the transaction documents
which have been received from outside the enterprise
and copies of the transaction documents which have
been sent outside the enterprise. The original is often
authenticated by signature or its equivalent, but copies
retained by the sender usually do not show the
authentication. Both the originals and copies can be
expected to show one or more dates, which may be
significant depending on the manner shown. The
documents may show a sequence number indicating the
order in which they were used, sent or received by the
enterprise. Transaction documents are the basic docu
ments on which all other records of an enterprise are
based and their authenticity as to source, date and
content is fundamental in case of later inquiry or
dispute. Since the long-term storage of paper-based
transaction documents is expensive, many documents
are reproduced or recorded by microfilming or on
computer and the originals are destroyed either im
mediately or after a restricted period of time.

5An analytical summary of the replies received by the secretariat is
contained in the annex to this document. It may be useful to read the
annex before reading the text of the main report. A summary of the
replies received by the Customs Co-operation Council is contained in
its document no. 31.678, and those replies are reflected in this report
to the extent relevant.
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8. Administrative documents prepared by enterprises
must conform to the requirements specified by the
administration for the documents in question. In many
cases the document is in the nature of a printed form to
be filled out by the enterprise. Some documents
required in international trade must conform to a
format prescribed in an international convention. The
records of the enterprise would contain only a copy of
the document as it was submitted to the administration.

9. Chronological records, such as the accountingjournal
of an enterprise or a log of incoming or outgoing
communications, set forth in chronological order the
sending or receipt of transaction documents. Some
chronological records contain the content of the events
represented by the transaction documents. A chrono
logical record may also consist of a file of transaction
documents kept in chronological order.

10. A chronological record may be authenticated, but
often is not. A chronological record which is dated and
sequential establishes a strong presumption that it
reflects the activities of the type in question for that
period of time. The strength of the presumption
depends on such ·factors as the extent to which
transaction documents are required for all relevant
transactions,· the extent to which they are required to
carry sequence numbers and the rigour with which they
are entered into the chronological record.

11. Summary records, such as an accounting ledger,
record transactions relevant to a particular account or
activity. They allow for the current status of that
account or activity to be easily assessed. Although
entries to summary records may be authenticated, they
often are not.

12. In most cases the records of an enterprise which
are of ultimate legal significance are the transaction
documents. Chronological and summary records are
often of legal significance only as a means of easily
determining what events have occurred and as an index
to the transaction documents which serve as the
evidence of those events. However, in some cases the
chronological or summary documents are of legal
significance in their own right. Dividends may be
payable only to those persons shown to be stockholders
on the stockholder ledger of the enterprise. Posting of
the debits and credits to the customer account in a bank
may constitute honour of a cheque or payment order.

B. Physical nature ofbusiness records

1. Paper-based documents and records

13. Paper can be used for any type of transaction
document or for any type of business record. Since
paper is durable, paper-based documents and records
can be expected to remain in existence for a longer
period of time than is usually economically or legally
necessary. Alteration of the document or other record
can normally be detected. As methods of altering
paper-based documents and records have improved, the

techniques for making paper which readily shows
alterations have also improved. The document or
record can be authenticated by signature or other
means. Paper-based documents are portable. They can
be sent by messenger or mailed to distant places,
thereby permitting the transmission of the data, the
instructions or the legal rights symbolized by the
document. These are. the characteristics of paper which
have made it desirable as a medium on which docu
ments or records are kept.

2. Electronic documents and records

(a) Telegraph and telex

14. Intra-and inter·enterprise transaction documents
have been sent by telecommunications in the form of
telegraph and telex for· over a century. From the
viewpoint both of business use and of legal considera~

tion, telegraph, teJex and allied technologies have
generally been considered to have many of the charac
teristics of paper-based documents. Since both the
sender and the receiver of the message retain a paper
copy, legal requirements that a contract or other
document must be in writing have been. generally
considered to be fulfilled by the exchange of telegrams
and telex.6 .

15. Telegraph, telex and allied technologies have,
however, had several technical limitations which have
affected their usefulness and have created certain legal
difficulties. Since the technology has been limited to the
sending of messages in linear form, the use of telegraph
and telex has been limited to those messages which
could by their nature be transmitted in that form.
Therefore, although they have been widely used to
transmit such transaction documents as purchase orders,
acknowledgments, confirmations, and payment instruc
tions, they could not. be used to send messages which
had to be received in a particular format, such as
chronological or summary records or .transaction
documents of the nature of bills of lading or most
administrative documents. However, if the enterprise
had personnel or agents at the place a transaction
document was needed, its data content could often be
transmitted to that place for entry on the appropriate
forms.

16. Telegraph and telex permit limited possibilities for
authentication. By their very nature they cannot be
signed. This normally does not interfere with their use
in business or with their use as evidence in case of later
dispute, since the context of the message and standard
call-back procedures give adequate assurance of their
source. Where assurance of the source is particularly
important to the parties and may be of later importance
in case of dispute, test keys and related procedures can
be used. Nevertheless, and in spite of the widespread
use of telex for commercial purposes, adequate authen-

6See, for example, United Nations Convention on Contracts for the
International Sale of Goods (United Nations publication, Sales No.
E.8UV.3) (A/CONF.97/l8), annex I, art. 13. "For the purposes of
this Convention 'writing' includes telegram and telex".
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tication of telex messages remains a serious problem
where possibilities of fraud are significant.

17. Because the transmission charges for telegraph
and telex have been relatively expensive, contract offers,
acceptances and other documents have often been sent
in summary form and the full text sent in a later mailed
confirmation. This has raised problems where the
confirmation differed in some material respect from the
telecommunicated message. A similar problem is raised
when the text of a telegram or telex is altered in a
material respect during transmission. However, legal
rules have been developed to resolve these conflicts
without casting doubt on the legal value of the
telecommunication itself. 7

(b) Paper-based documents prepared on computer

18. Paper-based documents are often prepared on
computers, including word-processors. In its reply to
the Customs Co-operation Council, the United States
reported that a 1982 survey showed that 60 per cent of
the goods declarations submitted to the customs
authorities in that country were prepared on computers. 8

These documents would seem to have the same physical
and legal characteristics as similar documents prepared
on a typewriter.9 In any case, it may currently be
impossible to tell whether a particular paper-based
document was prepared on a typewriter or on a
computer.

(c) Documents transmitted computer-to-computer

19. Computer-to-computer telecommunications can be
used to create paper-based documents at a distant
location. One advantage of this technology over earlier
telecommunications technology is that the document
can be transmitted in the format required for paper
based documents of the type in question. This has been
discussed as one means to ensure that bills of lading are
available at the port of destination before the goods
arrive. However, if the paper-based document must be
authenticated by signature or other means which
requires action on the document, the sender of the
document would continue to need an authorized
representative at the destination.

20. It has often been noted that one party may
prepare transaction documents on a computer, print
out the documents in an acceptable format and
transmit them, to the recipient, who may promptly re
enter the data into his own computer. The re-entry of
the data is done at considerable expense and at the risk
of error. Both the expense and the error rate are
reduced if the re-entry of the data from the paper-based

7Ibid., art. 27, which provides that" ... if any ... communication
is given ... by means appropriate in the circumstances, a delay or
error in the transmission of the communication or its failure to arrive
does not deprive that party ofthe right to rely on the communication".

'Customs Co-operation Council document no. 31.678, cited in
footnote 5, above.

'The reply given by several States to question 8 of the UNCITRAL
questionnaire that a print-out would not satisfy the requirement of
written form seems in large measure to be directed at specific types of
records and would not preclude every form of record from being
prepared on a computer.

document can be accomplished automatically by
machine reading. It can be reduced even more if the
document can be transmitted directly between the two
computers without the necessity of transmitting paper
based documents.

21. Computer-to-computer transmission of transaction
documents is usually done in a format suitable for further
computer processing. The transaction between the parties
may call for a print-out at either end, but the technology
does not require one since the transaction document can
be read, stored and processed in computer-readable form.
Transaction documents can be transmitted individually
by telecommunications or in batch-mode by exchange of
computer memory devices or by telecommunications.

22. Authentication of documents transmitted in batch
mode by exchange of computer memory devices is often
done by signature on an accompanying paper which
identifies the batch. Authentication can also be accom
plished by electronic techniques as it can for documents
sent by telecommunications.

(d) Storage ofdata in computer-readable form

23. One of the primary characteristics of computers
has been the ease with which records could be corrected
and brought up to date. This is a great advantage for
the preparation of all documents and records and for
maintenance of current summary records, such as a
ledger account for accounts receivable. It is a serious
disadvantage for the permanent storage of all types of
business records considered in this report. Transaction
documents sent or received should be stored in an
unalterable form. It should be possible to add new
items to the end of a chronological record, but not to
alter an item once it is recorded. Summary records
showing the status of an account or of an activity as of
fixed dates, e.g. status at the end of the year, should be
stored in an unalterable form.

24. Alterations to data could occur either inadvertently
as a result of technical factors or human errors or
deliberately. Particular concern has been expressed over
the possibility that records may be deliberately altered.
Unauthorized alterations of records, which are facili
tated by remote access to the computers storing the
records, are of serious concern to the enterprises whose
records have been altered and raise many legal questions
in regard to civil and criminal liability for those acts
and for their consequences. More serious problems for
the legal acceptability of computer records are raised by
the possibility that the enterprise itself might deliberately
alter its records, since this possibility casts doubt on the
credibility as evidence of all computer-stored records.

25. The protection of the records of an enterprise
from unauthorized alteration has been raised to a high
art, and the procedures and technology available
continue to improve. If the recommended procedures
are, rigorously followed, unauthorized penetration of
the computer system is unlikely. Many of these same
procedures are also useful against deliberate alteration
by the enterprise itself. However, relevant legal rules
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must take into consideration the possibility that the
technical means of protecting the data from alteration
may not have been used or may have failed.

26. In order to store computer records in a form
which could not be altered, some enterprises have
stored authenticated and dated hard copies of all
significant records. Recent technological developments
using optical disks seem to permit the storage of data in
an unalterable form. The generalized use of such
storage media for transaction documents and for the
permanent storage of chronological and summary
records as of fixed dates would reduce the concerns as
to whether the record may have been altered. However,
further technological developments may discover means
to alter the content of optical disks as well.

11. Evidential value of computer records

A. Legal rules on reception ofevidence

27. There are three major variations on the general
law of evidence which affect the evidential value of
computer records. lO The variations are based on dif
ferent legal traditions and practices in the fact-finding
process in civil and commercial disputes.

1. Free introduction ofall relevant evidence

28. In many legal systems, the litigants are in principle
allowed to submit to the tribunal all information which
is relevant to the dispute. If there is a question as to the
accuracy of the information, the tribunal must weigh
the extent to which it can be relied upon. In these legal
systems, there is in principle no obstacle to the
introduction of computer records as evidence in judicial
or arbitral proceedings.

2. Exhaustive list ofadmissible evidence

29. Some States establish an exhaustive list of
acceptable evidence, which always includes written
documents as one of the acceptable forms of evidence.
The States falling into this group which replied to the
questionnaire had not amended the list to include
computer records, although several indicated that a
reform of the law was contemplated or in various stages
of implementation. As a result, in a few of those States
computer records were not admissible as evidence in
any court. In other States replying to the questionnaire,
a computer record might be relied upon to furnish to
the court a presumption as to the facts in the case.

30. Moreover, in some of these States the restriction
on the use of non-written evidence is found in the civil
law governing non-commercial matters. In commercial
matters, as well as in criminal trials, non-written
evidence may be freely accepted. In those States,a
computer record may, therefore, be generally acceptable
as evidence in all matters of commercial dispute.

10Annex, question I.

3. Common law hearsay evidence limitation

31. In principle, common law countries employ an
oral andadversarial procedure in litigation. As part of
that dual tradition, a witness can testify only to what he
knows personally so as to allow the opponent an
opportunity to verify the statements by cross-examina
tion. What he knows through a secondary source, e.g.
another person, a book ora record of an event, is
denominated "hearsay evidence", and, in principle, the
tribunal cannot receive it as evidence.

32. Because of the difficulties which the hearsay
evidence rule has caused, there are many exceptions to
it. One of those exceptions is that a business record
created in the ordinary course of commercial activity
may be received as evidence even though there may be
no individual who can testify from personal knowledge
and memory as to the particular record in question. In
sOme common law countries, a proper foundation must
be laid for the introduction of the record by oral
testimony that the record is of a normal nature. In
others, the record is automatically accepted subject to
challenge, in which case the party relying upon the
record must show that it is of the proper kind.

33. Some common law countries have accepted com
puter print-outs as falling within the business records
exception to the hearsay-evidence rule. Many common
law countries have adopted special laws providing that
computer records may be admitted as evidence if
certain conditions are fulfilled,u The conditions for
admission of computer records may be different in
criminal trials from the conditions for admission in civil
cases,12 but there would normally be no distinction
regarding the admission of the computer records of an
enterprise between litigation against another commer
cial enterprise and litigation against a consumer.

34. As a result of these developments, there are no
remaining theoretical or philosophical objections to the
use of computet records as evidence in common law
jurisdictions. Objections to the admission of particular
computer records, however, are based on a claim that
the record in question had not been shown to meet the
statutory or court-enunciated criteria for admission.

B. Trustworthiness ofcomputer records
in individual cases

35. The trustworthiness of computer records has been
evaluated at three 1(wels. At the most general level,
those legal systems which do not allow the free
introduction of all relevant evidence have had to decide
whether computer records in general were sufficiently
trustworthy to be admissible as evidence before a court.

"Several of the common law respondents included copies of the
relevant legislation.

'2The differences between the rules for admission in civil ',cases and
in criminal proceedings were pointed out in the reply of the United
Kingdom. The law in respect of computer-readable output as
evidence was the subject of legislation before Parliament at the time
of the reply in the summer of 1984.



356 Yearbook of the United Nations Commission on International Trade Law, 1985, Volume XVI

As noted above, with some exceptions among countries
with an exhaustive list of admissible evidence, a
decision in favour of admissibility has generally been
made. At a second level, the common law legal systems
have had to provide criteria for the courts to determine
in individual cases whether the data stored in a
particular computer or computer system is sufficiently
trustworthy to be admitted as evidence in regard to
specific matters in a particular litigation. The other
legal systems do not face this problem. At a third level,
courts in all legal systems must evaluate.in individual
cases the credibility of the computer record before
them.

1. Criteria for admissibility in common law courts

36. Although the specific criteria for the admissibility
of computer records differ in the various common law
countries, they fall into three categories. FirstlY,the
proponent of the record is required to show that the
computing equipment used was such that it may be
expected to have functioned properly. It may be
necessary to show that the equipment was designed to
perform the tasks it was asked to undertake, that the
various elements of hardware were compatible and that
the software was appropriate~ Secondly, it must be
shown thatin entering information into the computer
appropriate procedures were followed to ensure the
accuracy of the record, e.g. that the entries were made
in the regular course of business at or reasonably near
the time of occurrence of the event recorded. Thirdly, it
must be shown that the method of storing and
processing information and preparing the print-out, i.e.
the programming, operation and control of the com
puter, was such as to assure the trustworthiness of the
recordY

37. Some common law statutes have been drafted in
the context of off...;line batch-processing, where the
closed nature of the system has permitted the party
relying on the evidence to describe the system to the
tribunal in relative detail. In newer systems, however,
the computer itself may make decisions as to how the
data will be processed depending upon intermediate
results. It may not be possible to describe the process
followed in regard to a particular record in these
systems. Similar difficulties are faced in describing to a
tribunal for its evaluation a distributed processing
system,especially if any portion of the processing is
done by outside value-added facilities, or in describing
the relationship between the system at one enterprise at
which a computer record was created and the system at
a second enterprise to which the record was transmitted
by physical exchange of computer memory device or by

13The "seven statements" to be made to a common law court to
support the admissibility of computer-stored data as suggested in
A. Kelman and R. Sizer, The Computer in Court (Aldershot, Gower,
1982), p. 71, may be compared with the requirements for computer
stored data which are to be used as evidence in the largely civil law
courts of the member States of the Council of Europe, as those
requirements are reflected in Council of Europe recommendation
No. R (81) 20, appendix, arts. 3 and 5,11 December 1981, reproduced in
the report of the Secretary-General on electronic funds transfer
(A/CN.91221).

telecommunications. As a result of these technological
developments, some common law statutes may not
provide an adequate legal basis for the courts to admit
computer records from the more complex systems. 14

However, these same developments have led the courts
to accept more general statements from the proponent
of the computer record tending to establish that the
computer system has been working properly.

38. Although the normal rules governing the use of
hearsay evidence would require a person who is familiar
with the computer system to present in oral testimony
before the court the information necessary for admitting
the computer-stored data as evidence, most of the laws
specifying the procedure to. be used for the admission of
computer records permit the submission of an affidavit
by that person, eliminating the need for oral testimony
unless there is a dispute as to the accuracy of the data.
In the case of enterprises which maintain computer
systems with a high degree of professional care and
which keep detailed records of every aspect of the
system and its operations, it may be sufficient for the
affidavit to be quite simple. IS

39. At the present time, even if there is a challenge to
the accuracy of the data, it would be rare for a court in
most common law countries to refuse to admit computer
stored data into evidence for evaluation as to its
credibility by the jury or by the court in its role as the
finder of fact unless the terms of the statute had not
been drafted in the light of current technology,I6 the
computer system. was managed in an unprofessional
manner, or the data to be presented were the result of
sophisticated analysis by the computer and the assump
tions underlying the analysis and the procedures by
which the analysis had been made were not clearly
documented and acceptable. This latter problem, how
ever, is seldom posed in respect of the recording and
data-processing of documents and other records of an
enterprise.

2. Evaluation by court of credibility of
computer-stored data

40. Computer-stored data may be inaccurate even if
the proponent has shown the system to be sufficiently
well-managed for the data to be admitted as evidence in
a common law court. There is an even greater possi
bility that inaccurate data will be placed before the
court in other legal systems which have no procedure
for refusing admittance of untrustworthy data from an

14According to the reply from one common law country, a
computer record received. from a computer of another firm. would
probably not be admissible (see annex, question 6). This would seem
to raise doubts as to the legal security of all inter-bank electronic
funds transfers in that country.

"See the pro-forma certificate drafted in the United Kingdom for
use under the Civil Evidence Acl 1968, in The British Computer
Society, Computer Generated Output as Admissible Evidence in Civil
and Criminal Cases, T. R. H. Sizer and A. Kelman, ed. (Heyden,
1982), figure 2.

"The reply from the United Kingdom noted that "the Acts in
question were passed in 1968 and 1972 and the definition of computer
is 'any device for storing and processing information', which appears
to mean hardware but not software".



Part Two. Automatic data-processing 357

individual computer system. In either case, when the
accuracy of the data is challenged, the court must
evaluate it for its credibility.

41. The weight to be given to computer-stored data
may be established by legal rule. Council of Europe
Recommendation No. R (81) 20 provides that a
computer recording of the books, documents and data
designated by law as being among those which can be
kept on computer and made in conformity with the
procedures set out in articles 3 and 5 of the appendix
"shall be presumed to be a correct and accurate
reproduction of the original document or recording of
the information it relates to, unless the contrary is
proven",'7 This presumption of accuracy would be in
conformity with the presumption of accuracy given to
written documents and ·records of an enterprise in some
countries. However, it appears that in most countries
the court would be free to evaluate the credibility of
computer-stored data on the basis of the evidence
before it. 18

42. It is not known whether any legal system has given
the courts guidance as to the factors which they should
take into consideration in evaluating the credibility of
the computer record. However, it would seem that the
factors to be considered by a common law court in
deciding whether to admit computer-stored data in
evidence, which ate similar to the factors set forth by
the Council of Europe in the appendix to its Recom
mendation, would be the primary factors to be
considered in favour of the accuracy of the data. In
addition, a number of replies to the questionnaire
indicated that where data have been transmitted from
one computer system to another, the evidential weight
of the data stored in the computer of the second firm
would also depend on the measures taken to prevent
risk of alteration of data during transmission. 19 Since a
common law court would already have considered the
same factors and found the computer system suffi
ciently trustworthy to admit the data as evidence, a
strong presumption that the data ate accurate may in
fact be established in the mind of the court, with the
result that the party contesting the accuracy ofthe data
may carry a burden of proof not established by legal
rule. While the technical problem is somewhat different,
the party contesting the accuracy of a computer record
in other legal systems may face the same difficulty once
the proponent of the record has established that the
computer system was well managed. The party attacking
the accuracy of a computer record must have means of
determining whether the computer system may have
defects in design or maintenance which could lead to
inaccuracies in result. In the common law countries,
this would normally occur by means of "discovery".20

"Council of Europe recommendation No. R (81) 20, appendix,
art. 2, 11 December 1981.

18Annex, question 4.
19Annex, question 6.
,oThe rules of discovery are themselves complex and may not be

sufficient to allow for adequate testing of a computer system. For a
brief description of the law in Australia and proposal for reform, see
T. H. Smith, "Computers and the law of evidence", Transnational
Data Report, vo!. VI, No. 8 (December 1983), p. 451.

In the civil. law countries, the evalution may often be
carried out by an expert appointed by the court.

C. Best evidence-original or copy?

1. Recording in computer from original paper document

43. It has been a general rule of evidence that
documents and other records had to be presented to a
court in their original form so as to assure that the data
presented to the court were the same as the original
data. However, in recent years the large savings which
can be realized by storing microfilms or computer
recordings of original paper documents and destroying
the originals has led many States to permit their use as
evidence in place of the original.21

44. The data from an original paper document may be
transferred to a computer in several ways. An image of
the document can be stored in digital form and later
reprodu.ced in visual form when needed. It is, however,
less expensive to record only the essential data on the
document. In this .latter case, the visual form of the
document when reproduced would not be the same as
the original. Therefore, in some cases an image of
particularly important segments of the document, such
as the signature, may also be recorded. At present, data
capture by automatic means from a paper document is
largely limited to data printed in type-faces designed for
automatic reading. Other data which are handwritten
or which are printed or typed in other type-Jaces may
need to be entered into the computer by re-keying. New
equipment is in development which promises to increase
substantially the amount of data on paper documents
which could be captured automatically and accurately.

45. Although the technology of transforming a paper
document to a computer record is different from· that
used in microfilming the records for storage, the legal
problems are similar. Firstly, data capture does not
allow for testing whether the paper document had been
altered as to content or authentication prior to its
transformation into the. new form for storage. Secondly,
the content of the original paper record may not have
been accurately captured and transformed into a
computer record. This is a rare problem where the data
were captured automatically from a paper record which
was printed or typed in a type-face designed for
automatic capture. It is a more likely event if the data
were entered into the computer by re-keying. Thirdly,
the computer record is subject to subsequent deliberate
or inadvertent alteration. This, however, is a problem
common to all computer records.

46. As a result of these concerns, some States require
enterprises which have reproduced paper-based docu
ments on microfilm or recorded them on computer to
keep the original documents for varying periods of time

'lOne of the main purposes of Council of Europe Recom
mendation No. R (81) 20, 11 December 1981, was to establish
uniform conditions under which original paper-based documents
might be microfilmed or copied on computer and subsequently
destroyed.
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which are long enough for most problems to surface.
The period of time recommended by the Council of
Europe in Recommendation No. R (81) 20 was up to
two years.22

2. Print-out as original or copy of computer record

47. The record as stored in a computer in electronic
form cannot be read or interpreted by a human being.
Therefore, it cannot be presented to a tribunal unless it
takes on a visual form, either on a visual display unit
which the tribunal can see or on a print-out. According
to the replies to the questionnaire, both means of
presenting the data to the court are in use.23

48. In a few States, the question has arisen whether
the print-out or the image on the visual display unit is
the original computer record or is a copy of the record
stored in computer-readable form. In most States, this
question seems either not to have arisen or the copy in
human-readable form has been accepted on the grounds
that the original record was not available to the court.
Where this question has threatened to preclude the
presentation of computer records as eVi~ence, the r~les

of evidence have been amended to provide that a pnnt
out could be considered to be an original record.24

Ill. Authentication

49. Authentication ofa transaction document serves
to indicate to the recipient and to third parties the
source of the document and the intention of the
authenticating party to issue it in its current form.; In
case of dispute, authentication provides evidence of
those matters. Although an authentication required by
law must be in the form prescribed, an authentication
required by the parties can consist of any mark or
procedure they agree upon as sufficient to identify
themselves to one another.

50. The most common form of authentication required
by law is a signature. Signature is u~ual!y ~n~erstood t.o
mean the manual writing by a specific mdlvldual of his
name or initials. A manual signature is personal to the
individual signing and it cannot properly be made by
any other person.

51. The demands of modern commerce have led many
legal systems to permit required signatures to be made
by stamp, symbol, facsimile, perforation or b! other
mechanical or electronic means. This trend IS most
evident in the law governing transport of goods, where
all the principal multilateral conventions which ~equire

a signature on the transport document permit that
signature to be made in some way other than by

22Council of Europe recommendation No. R (81) 20, appendix,
art. I, para. 2, 11 December 1981.

23Annex, questions 2 and 3.
24Reply of the United States. Also see the report of the United

States on the legal aspects of electronic interchange of data,
submitted to the ECE/UNCTAD Working Party on Facilitation of
International Trade Procedures (TRADE/WP.4/R.298/Rev.1), in
particular para. 28.

manual signature.2s One reply to the questionnaire
indicated that there was a general rule in the commercial
law of that State that a document may be "signed" by
the use of any symbol executed or adopted by a party
with the present intention of authenticating a writing.
However, the reply also indicated that there were
numerous exceptions to this general rule.26

52. Various techniques have been developed to au
thenticate documents which have been transmitted
electronically. Telex and computer-to-computer tele
communications often employ call-back procedures and
test keys to verify the source of the message. Certain
encryption techniques authenticate the source of a
message and usually verify the content of the message
as well. Remote access to a computer may require use
of a password or the use of a magnetic stripe or
microcircuit plastic card and a personal identification
number (PIN) or password. Other techniques for
authentication of electronic documents, such as elec
tronic analysis of signatures, fingerprints, voice patterns
and eye patterns are in various stages of development.

53. One technique which isoften used when electronic
documents are transmitted by the physical delivery of
magnetic tapes or other computer memory devices ~s

for the sending party to supplement any electromc
authentication which may be on the memory device
with a signed writing. Where the memory devices are
physically delivered to the recipient of the documents,
the addition of a signed writing adds little incon
venience or cost.

.54. Although an individual document sent by tele
communications can be confirmed by a subsequent
signed writing, as has been a customary practice in
regard to telegrams and telex, in many cases that would
defeat the purpose of computer-to-computer telecom
munications. However, two parties who anticipate
communicating frequently by computer-to-computer
telecommunications may agree in writing beforehand
on the form of the communications and the means to
be used to authenticate the documents. Such an
agreement may also be required by an administrati~e

organ of the State before it will accept do~u~ents m
electronic form, whether by telecommumcatlOns or
computer memory device.27 This signed a?re~ment ~ay
be considered to supply any signature which IS reqUired

2s"Co-ordination of work: international transport documents:
report of the Secretary-General" (A/CN.9/225), para. 47.

26Reply of the United States. Also see para. 32 of the ECE
document cited in footnote 24, above.

2'In its reply to the Customs Co-operation Council (CCC
document no. 31.678, cited in footnote 5), Denmark stated that
before being permitted to submit informa.tion to the cus.toms
authorities by means of magnetic tapes or dlskettes, the consignee
must obtain an authorization from the authorities:

"34. Such authorization states exactly that the permission to
submit clearance information by means of magnetic tapes or
diskettes is subject to the condition that in all respects the sa.me
validity in law is attributed to the information as if the .informatlOn
were submitted by means of a signed Customs declaratIOn.
"35. This implies that by accepting an authorization acon~ignee

has 'signed' all the clearance information which he sub~lts by
means of magnetic tape or diskettes, and the arrangement IS thus
within the framework of the legislation in force."
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by law. Nevertheless, any authentication of the com
puter-readable document itself would be in electronic
form.

55. Although a manual signature is a familiar form of
authentication and serves well for transaction docu
ments passing between known parties, in many com
mercial and administrative situations it is relatively
insecure. The person relying on the document often has
neither the names of persons authorized to sign nor
specimen signatures available for comparison. This is
particularly true of many documents relied upon in
foreign countries in international trade transactions.
Even where a specimen of the authorized signature is
available for comparison, only an expert may be able to
detect a careful forgery. Where large numbers of
documents are processed,· signatures are sometimes not
even compared except for the most important
transactions.

56. Electronic forms of authentication using com
puters offer one major advantage over visual compari
son of manual signatures. The procedure is so relatively
inexpensive that every authentication can be verified as
a routine matter. There is no need to restrict verifica
tion to the most important transactions.

57. If the proper procedures are followed, some
authentication techniques in current use for computer
to-computer messages are unlikely to be used success
fully by unauthorized persons. There· are encryption
techniques available which also serve to authenticate a
message and which cannot be deciphered in a commer
cially significant period of time. Microcircuit cards
perform the authentication procedure within an area of
the microcircuit chip which cannot be reached from the
outside. Therefore, it is expected that once these cards
are in widespread use, they will offer a highly secure
form of authentication of the person who used the card.

58. The legal problem, therefore, rests primarily with
those laws which state that a document must be
"signed". Where it is not possible to interpret the law
so as to consider an electronic form of authentication as
a "signature", it may be desirable either to indicate in
the law that an electronic form of authentication is a
"signature" or tp permit documents to be "authenti
cated" by electronic means.28

28The ECE/UNCTAD Working Party on Facilitation of Inter
national Trade Procedures, in its Recommendation No. 14 ("Authen
tication of trade documents by means other than signatures",
TRADE WP.4/INF.63), adopted at its ninth session in March 1979,

"Recommends to Governments and international organizations
responsible for relevant intergovernmental agreements to study
national and international texts which embody requirements for
signature on documents needed in international trade and to give
consideration to amending such provisions, where necessary,· so
that the information which the documents contain may be
prepared and transmitted by electronic or other automatic means
of data transfer, and the requirement of a signature may be met by
authentication guaranteed by the means used in the transmission;
and
"Recommends to all organizations concerned with the facilitation
of international trade procedures to examine current commercial
documents, to identify those where signature could safely be
eliminated and to mount an extensive programme of education
and training in order to introduce the necesssary changes in
commercial practices."

IV. Requirement of a writing

59. Legal rules which require the existence of a
document for the validity of a transaction or to
evidence that transaction, or which require the main
tenance of certain chronological or summary records of
the enterprise, often state that those documents or other
records must be in writing. Since until recently the
records of an enterprise were of necessity kept in paper
based form, the requirement of a writing was considered
to be syMnymous with the requirement of a paper
based document or other record. However, with the
development of computers and computer-to-computer
teletransmission of documents, the purpose of a legal
requirement that there be a document or other record
may as well be satisfied by the existence of a computer
record.

A. Evidence

60. As noted in part 11 of this report, in most legal
systems there are no major obstacles to the use of
computer records as evidence. Therefore, where a
document is required primarily to facilitate subsequent
proof of the existence of the transaction and its terms, a
document in computer-readable form would often be
sufficient.

61. Where the document is of a nature that it can be
stored only in the computer of one of the parties, a
paper-based copy or receipt may be desirable. Such a
receipt is required, for example, by Montreal Protocol
No. 4 (1975) to amend the Convention for the
Unification of Certain Rules relating to International
Carriage by Air (Warsaw 1929), article 5 (2), which
provides that if, in place of issuing an air way-bill, the
carrier has used another means which would preserve a
record of the carriage to be performed, "the carrier
shall, if so requested by the consignor, deliver to the
consignor a receipt for the cargo permitting identifica
tion of the consignment and access to the information
contained in the record preserved by such other
means." However, a receipt may not always be neces
sary. Many States do not require a bank to issue a
receipt to a customer using an automatic cash dispenser
or automatic teller machine on the grounds that the
records of a bank can be expected to be accurate in this
regard and the cost of furnishing a paper receipt would
be excessive.

B. Awareness 0/ consequences

62. Creation of a document to consummate a trans
action may make the parties more aware of the legal
and economic consequences of their act by causing
them to be more specific about the transaction than
they otherwise would be.. Oral agreements or agree
ments arising out of conduct of the parties may be
ambiguous as to whether one or both parties intended
to enter into an agreement and whether they understood
the terms of that agreement. Nevertheless, many agree
ments of this type are enforced, although other agree-
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ments require the creation of a document or a
contemporaneous confirmation of the transaction in
documentary form.

63. The form which a document should take to fulfill
this function would seem to be of little importance as
long as the actions required of the parties create an
awareness that legal consequences will arise out of
those actions. The sending of a computer-to-computer
message is as likely to bring about such awareness as is
the sending of a letter or a telex, even though the
computer-to-computer message does not necessarily
result in a paper print-out at either the point of sending
or the destination. Similarly, the authorization of a
funds transfer by inserting a magnetic stripe or micro
processor card into a bank terminal and .entering a
personal identification number (PIN) or a password
would necessarily make the transferor aware that legal
consequences will follow from those acts.

C. Third-party reliance

64. Some of the most important commercial docu
ments are specifically designed for the reliance of third
parties on them. Such documents include . negotiable
instruments and documents of title, inspection and
weight certificates and airline passenger tickets
authorizing passage on more than one carrier. Because
of the wide variety 0,£ such documents in existence, it is
difficult to generalize as to the extent to which they are
required by law. It may be the case that they are largely
required by commercial parties for commercial reasons
or, if required by law, they are required in order to
permit the State to verify the details of the transaction
for purposes of taxation, import controls, exchange
control or for other regulatory reasons. Undoubtedly,
however, the use of some documents of this type is
required by law for the protection of third parties.

65. In regard to a number of transactions which
traditionally called for the use of documents on which
third parties could rely, satisfactory electronic substi
tutes have been devised. Where the use of such
documents had not been required, the new procedures
could be instituted without changes in the law. There
fore, cheques and paper-based payment orders have
been replaced by electronic funds transfers, and in some
trades bills of lading have been replaced by sea way
bills or electronically transmitted shipping documents,
all without legislative activity. However, in some States
where the law required the issuance of paper-based
share certificates, bonds and other investment securities,
their replacement by electronic registers required
authorizing legislation.29

66. In regard to a number of other transactions,
satisfactory electronic procedures have not as yet been
devised. The most frequently mentioned example is
that, to date, it is not possible to effect a letter of credit

29In reply to question 8, Finland indicated that according to a
provision in the Limited Companies Act, the stock register as well as
the shareholders' register may be compiled through automatic data
processing or other means.

transaction without accompanying paper documenta
tion. However, as solutions are found to the existing
technical and commercial problems in respect of these
transactions, legal provisions requiring the use of
documents in paper-based form on which third parties
can rely may become unnecessary.

D. Subsequent audit

67. All countries require enterprises to maintain certain
records and the supporting documentation for the
purpose of permitting a subsequent audit of the
activities of the enterprise. In a few cases, the subse
quent audit may be performed by private parties. with
an interest in the matter, such as shareholders of an
enterprise who may have a right to have the conduct of
the management audited. In most cases, the subsequent
audit is undertaken by the State for purposes of
taxation or to verify conformity with various regulatory
controls.

68. It appears from the replies to the questionnaire
that most rules on the form in which records must be
maintained by enterprises concern chronological and
summary records. 30 The traditional legal rules as to
required accounting practices may include such matters
as that the pagesmust be bound together andnumbered.3t

States with rules such as these which clearly required a
paper-based form have had to change those rules by
legislative or administrative action in order for enter
prises to maintain their records on computers. 32 Where
such action has not been taken, the specified records of
an enterprise must continue to be maintained on paper.
It was not clear from the replies to the questionnaire to
what extent transaction documents are required to be in
paper-based form in order to facilitate later audit. To
the extent they are, the same conclusion would seem to
apply.

69. Requirements that original paper-based docu
ments must be retained for a certain period of time even
though they have been microfilmed or recorded on
computer also have as one purpose the possibility of
subsequent audit. In Sweden, the Accountancy Act
permits the use of punched cards, punched tape,
magnetic tape or other material from which a print-out
or microfilm can be produced, but these means may not

lOAnnex, question 8.

llFor example, Norway, in reply to the questionnaire, included the
English translation of an extract from article 6 of the country's
Accounting Act of 13 May 1977:

"The records [cash book, daily ledger, account ledger, general
ledger, financial statement ledger] are to be maintained in a proper
and clear manner. The records are to be bound or stitched and the
pages or the leaves must be accurately numbered before the
records are taken into use. Leaves must not be removed from
bound or stitched books. The recording of the records must take
place in a lasting manner. What has been recorded must not be
crossed out or in any other way made unreadable."

l2Pursuant to the Accounting Act, regulations have been issued
in Norway regarding the replacement of traditional records and
vouchers by computer-readable ones. Several other replies also
indicated that relevant legislation had been amended to provide
specifically for keeping business records in computer-readable form.
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be used for general ledger summaries .or simultaneously
for both vouchers and books of original entry.33

E. Documents submitted to Governments

70. Although most replies to the questionnaire indi
cated that there were no general legal rules prohibiting
the administration from accepting data or documents in
computer-readable form, it appears that at present in
no State are a wide range of computer-readable
documents submitted to the Governments. 34 The most
commonly reported were tax declarations of various
types, including goods declarations to the customs
authorities.

71. It is likely that sb few computer-readable docu
ments are accepted by Governments for a combination
of administrative and legal reasons. In order to transmit
any document in computer-readable form from one
entity to another either by physical exchange of
computer memory devices or by telecommunications,
both parties must have compatible equipment capable
of sending and receiving data in that form. Therefore,
until the ministry concerned has acquired the necessary
equipment and established the necessary procedur:s, it
will continue to require that documents are submItted
to it in paper-based form. This problem is particularly
significant where the document must be received and
acted upon in decentralized locations, such as customs
entry points.

72. There appear to be a number of laws or regula
tions requiring specific documents to be in paper-based
form. 35 Although these laws and regulations could
presumably be easily amended, any ministry contem
plating the acceptance of documents in compute.r
readable form will wish to be assured that the change m
procedures will create no new legal problems. The
potential legal problems are essentially the same as
those faced by enterprises in their dealings with one
another, Le. that the record as received by the adminis
tration and stored in its computer will be accepted in
case of dispute as a faithful record of the documents
transmitted to it by the enterprise and that, in case of
difficulties, the authentication of the electronic message
to it from the enterprise will be legally sufficient to
establish responsibility.

V. Legal value of computer records
in international trade

73. The replies to the questionnaire show that
countries on all continents and at every level of
economic development have made changes in their law
to give increased legal security to computer records.
Although these changes in the law concern primarily
domestic transactions, the problem of legal security of

"Reply of Sweden to question 8.
34Annex, questions IQ and 11; also see Customs Co-operation

Council document no. 31.678, cited in footnote 5, above.
35Several of the replies to the questionnaire indicated the existence

of such rules (annex, question 11).

computer records is of special importance in inter
national trade.

74. The export and impbrt of goods require a large
number of documents. While the figures vary from one
State to another, and to some extent on the type of
goods and financing of the transaction, it is not unusual
for an exporter to prepare over 100 different documents
for each shipment. These documents must be prepared
accurately and promptly so that neither the shipment
nor payment is delayed. Furthermore, since some of the
documents required for the import of the goods must
be prepared in the country of export, there is a great
interest in being able to use modern means of tele
communication to eliminate the delays inherent in the
sending of paper-based documents through the mails.

A. Computer records as evidence

75. It appears from the replies to the questionnaire
that the rules of evidence regarding computer records
should not be a major obstacle to the use of computers
or to the development of domestic or international
computer-to-computer transmission of data or docu
ments. Almost all of the countries that replied to the
questionnaire appeared to have legal rules which were
at least adequate to permit the use of computer records
as evidence and to permit the court to make the
evaluation necessary to determine the proper weight to
be given to the data or document. The most important
differences in the rules reflect differences in the law of
evidence which are also applicable to paper-based
documents but which have caused no noticeable harm
to the development of internaVonal trade.

76. Nevertheless, evidentiary questions are of legiti
mate concern. In a very few States, computer records
cannot be used as evidence. In at least one State, there
is doubt whether a message stored in one computer
which has been received from another computer in
computer-readable form can be used as evidence. Other
obstacles to the use of computer records as evidence
exist as a result of the particular words of the relevant
legislation or because of technological developments.

77. Furthermore, and perhaps of greater importance,
there is a widely felt sense of insecurity over the
perceived inadequacies in the law governing the use of
computer records as evidence: This sense of insecurity
may be in its own right an inhibition to the develop
ment of new patterns of trade documentation based on
computers.

78. Therefore, it appears of greatest importance that
there be an assu.rance that records from well-managed
systems, including those using the most advanced
technology, will be acceptable as evidence in courts.
However, to obtain such assurance it seems neither
advisable nor necessary to attempt to unify the rules of
evidence regarding the use of computer records in
international trade. The principal reasons are that the
existence of traditional differences among systems of
adjudication, to which the rules of evidence are closely
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tied, do not allow for a single approach and that the
experience in regard to the rules of evidence as they
apply to the paper-based system of documentation has
shown that substantial differences in the rules them
selves have caused no noticeable harm to the develop
ment of international trade.

B. Authentication and requirement ofa writing

79. A more serious legal obstacle to the use of
computers and computer-to-computer telecommunica
tions in international trade arises out of requirements
that documents be signed or that documents be in
paper-based form.

80. Because of the central role of the customs services
in the import and export of goods, it is particularly
significant that several of them are currently prepared
to accept goods declarations in computer-readable form
and that several others have plans to begin accepting
declarations in that form in the near future. This
development may encourage other administrative
services to do likewise, leading to a general relaxation
of legal requirements that documents must be in writing
or manually signed.

Conclusion

81. On the basis of the foregoing, the Commission
may wish to conclude that the developments in the use
of automatic data processing in international trade have
reached such a stage as to justify a concerted inter
national call to Governments to adapt their legal
systems in the light of these new developments.

82. Should the Commission so agree, it may wish to
consider adopting a recommendation on the basis of
the following draft text:

The United Nations Commission on International
Trade Law,

Noting that the use of automatic data processing
(ADP)· is already firmly established throughout the
world in many phases of domestic and international
trade as well as in administrative services,

Noting also that legal rules based upon pre-ADP
paper-based means of documenting international
trade may create an obstacle to such use of ADP in
that they lead to legal insecurity or impede the
efficient use of ADP where its use is otherwise
justified,

Noting further with appreciation the efforts of the
Council of Europe, the Customs Co-operation Coun
cil and the United Nations Economic Commission
for Europe to overcome obstacles to the use of ADP
in international trade arising out of these legal rules,

Considering at the same time that there is no need
for a unification of the rules of evidence regarding
the use of computer records in international trade, in
view of the experience showing that substantial

differences in the rules of evidence as they apply to
the paper-based system of documentation have caused
so far no noticeable harm to the development of
international trade,

Considering also that the developments in the use
of ADP are creating a need in many legal systems for
an adaptation of existing legal rules to these de
velopments, having due regard, however, to the need
to encourage the employment of such ADP means
that would provide the same or greater reliability as
paper-based documentation,

1. Recommends to Governments:

(a) to review the legal rules affecting the use of
computer records as evidence in litigation in order to
eliminate unnecessary obstacles to their admission, to
be assured that the rules are consistent with
developments in technology, and to provide appro
priate means for a court to evaluate the credibility of
the data contained in those records;

(b) to review legal requirements that certain trade
transactions or trade-related documents be in writing,
whether the written form is a condition to the
enforceability or to the validity of the transaction or
document, with a view to permitting, where appro
priate, the transaction or document to be recorded
and transmitted in computer-readable form;

(c) to review legal requirements of a handwritten
signature or other paper-based method of authentica
tion on trade-related documents with a view to
permitting, where appropriate, the use of electronic
means of authentication;

(d) to review legal. requirements that documents
for submission to Governments be in writing and
manually signed with a view to permitting such
documents to be submitted in computer-readable
form to those administrative services which have
acquired the necessary equipment and established the
necessary procedures;

2. Recommends to international organizations
elaborating legal texts related to trade to take
account of the present Recommendation in adopting
such texts and, where appropriate, to consider
modifying existing legal texts in line with the present
Recommendation.

ANNEX

Analytical summary of replies to UNCITRAL questionnaire
on use of computer-readable data as evidence

in court proceedings

Replies to the questionnaire were received from the
following States: Australia, Austria, Burma, Canada, Chile,
Colombia, Czechoslovakia, Denmark, Dominican Republic,
Finland, Germany, Federal Republic of, Honduras, Hungary,
Iraq, Japan, Luxembourg, Mexico, Nigeria, Norway, Phil
ippines, Portugal, Senegal, Sweden, Tonga, United Kingdom
of Great Britain and Northern Ireland, United States of
America, Venezuela, Yugoslavia, Zambia (29 replies).
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Use of computer-readable data in court proceedings

A. Records stored in computer-readable form

Question I

Can a record of a transaction which is or has been stored in
a computer or in a computer-readable form (e.g. magnetic
tape, disk or the like) be admitted in evidence in civil,
criminal and administrative court proceedings? If the courts
in your country generally admit in evidence all data deemed
to be relevant to the dispute, leaving it to the finder of fact
(judges or jury) to weigh its significance, please answer this
question by so stating.

Summary of replies

The replies of many States show that their law of evidence
is based on a general principle according to which all relevant
data, regardless of their form, are admissible in evidence and,
therefore, there is no obstacle to the introduction in evidence
of a record which is or has been stored in a computer or in a
computer-readable form. In these legal systems, it is left to the
court to freely weigh the credibility of computer records in the
light of all circumstances (Austria, Colombia, Czechoslovakia,
Denmark, Finland, Germany, Federal Republic of, Honduras,
Japan, Mexico, Norway, Portugal, Sweden, Yugoslavia,
Zambia). However, some of these replies note that a
computer record, where it reproduces the content of a
document, may be regarded as a copy with the consequence
that the court may require the production of the document on
the ground that it is more reliable evidence (Austria, Finland,
Sweden).

According to other replies, characteristic for legal systems
of the common law tradition, computer records are admissible
under the condition that certain foundation facts are estab
lished. These foundation facts are generally related to the
method and equipment used in the preparation of the
computer record and should show preliminarily that the
record may be credible (Australia (some jurisdictions),
Philippines, United Kingdom, United States), although in
some legal systems it may be sufficient to show that the
computer records were maintained in the usual or ordinary
course of business (Australia (some jurisdictions), Canada).
(Conditions for the admissibility of computer records are
dealt with under question 4, below.) The provisions on weight
of computer records as contained in some of the common law
rules of evidence (Australia, United Kingdom) indicate that a
computer record admitted in evidence is weighed by the
common law court or jury basically in the same way as in the
legal systems where in principle all evidence is admitted.

The third group of replies is from the States where the
evidentiary rules contain an exhaustive list of acceptable
evidence and, since computer records are not dealt with in
these rules, a computer record is considered either as not
admissible (Burma, Chile, Dominican Republic) or not
acceptable as an independent evidence, Le. a computer record
can only be relied upon in connection with other admissible
evidence (Luxembourg, Senegal, Venezuela). However, in
some of these States there are no restrictions as to the
admissibility of evidence, including computer-stored evidence,
in commercial cases (Luxembourg, Senegal), in civil cases in
which the value of the disputed subject-matter does not
exceed the amount fixed by statute (Luxembourg, Senegal,
Venezuela), or in criminal cases (Luxembourg, Senegal,
Venezuela).

Several replies indicated that reforms in the law relative to
the use of computer records as evidence were under active

consideration (Chile, Germany, Federal Republic of, Hungary,
Luxembourg, United Kingdom).

Question 2

If the court would accept as evidence a record of a
transaction which is or has been stored in computer
readable form, would the court accept the record in
computer-readable form or would it require a print-out or
other human-readable output medium?

Summary ofreplies

According to some replies, for a computer record to be
acceptable in evidence it is required that it be presented to the
court, in a print-out or other human-readable output medium
(Denmark, Philippines, Senegal, Sweden, United Kingdom,
Zambia). According to other replies, the way of presenting a
computer record to the court may be more flexible. While in
some legal systems the interpretation is that the court might
be willing to accept a record in computer-readable form
provided that it can be made understandable to the court
(Austria, Canada, Colombia, Czechoslovakia, Honduras,
Mexico, Norway, Portugal, Tonga, United States), there are
legal systems which expressly permit a record to be presented
to the court by a video display unit or in other form that can
be understood by sight (Australia (some jurisdictions), Finland,
Germany, Federal Republic of).

Question 3

If the court required a print-out or other human-readable
output medium, would it accept a print-out produced for
the purposes of the court proceedings or would it require a
print-out produced at the time the computer record of the
transaction was created?

Summary of replies

It appears that in the States which replied to the question
there are no explicit provisions on the time at which a print
out must have been made and that the replies are based on an
interpretation of rules of evidence. Under two replies, the
print-out should have been made at the time the record was
created (Philippines (for import goods declarations), Zambia).
Under other replies, the court will not necessarily refuse to
accept a computer print-out only because it has been
produced some time after the record has been created or
because it has been produced for the purposes of the court
proceedings (Australia, Canada, Colombia, Czechoslovakia,
Denmark, Finland, Germany, Federal Republic of, Honduras,
Japan, Mexico, Norway, Sweden, Tonga, United Kingdom,
United States). Some of these latter replies point out that the
time of the making of a computer print-out influences the
evidential weight to be given to it and that the court may
require the submission of an earlier print-out if it exists or it
may require the party to establish that the presented print-out
corresponds to the original computer record, Le. that the
computer-readable record has not been altered after it was
created (Canada, Finland, Germany, Federal Republic of,
Senegal, Sweden).

Question 4

What conditions would have to be satisfied prior to the
admissibility in evidence of a record stored in computer
readable form or, if all relevant data are admissible in your
country, to assure that it was treated by the court as having
equivalent weight to similar data submitted in written
form?



364 Yearbook of the United Nations Commission on International Trade Law, 1985, Volume XVI

Summary ofreplies

Legal systems which indicate in their replies that all
relevant data are admissible in evidence do not provide
conditions for a computer record to have equivalent weight to
similar data submitted in documentary form. It is left to the
court to evaluate the weight of the computer record depending
upon all circumstances of the case (Austria, Colombia,
Czechoslovakia, Denmark, Finland, Germany, Federal
Republic of, Honduras, Japan, Mexico, Norway, Sweden,
Yugoslavia). The same appears to apply for the cases where
computer records are admissible by way of exception
(Luxembourg, Senegal, Venezuela).

In legal systems where rules like the "hearsay evidence"
rule limit the admissibility in evidence of a computer record,
conditions were laid down under which the record would be
admissible. These legal conditions could be summarized as
dealing with the following issues: (a) the expectation that the
computing equipment was fUJ;lctioning properly, (b) the time
and the reliability of the method of making computer entries
and (c) the sources of information on the basis of which the
computer record was made (Australia (some jurisdictions),
Philippines, United Kingdom, United States). In a few
common law legal systems, business records kept on com
puters are normally admitted in evidence and the above
mentioned conditions are used to determine the weight of the
evidence (Australia (some jurisdictions), Canada (unsettled as
to conditions for admission».

Question 5 (a)

Do the courts in any circumstances accept an authentica
tion of a computer-readable record where the authentication
is in electronic form?

Summary of replies

In many legal systems, authentication in electronic form
would be acceptable (Austria, Czechoslovakia, Denmark,
Finland, Honduras, Mexico, Norway, Sweden, United States,
Zambia). This position is based either on legal rules dealing
with authentication by means other than a handwritten
signature or, more frequently, on an interpretation of the
rules giving discretion to the court in admitting and assessing
evidence. However, in some of these legal systems the
electronic authentication would be acceptable only if legal
rules do not require a written document for the transaction
(Austria, Denmark, Finland, Norway). For other legal systems,
it appears that the courts would not accept an electronic
authentication in any circumstances (Colombia, Germany,
Federal Republic of, United Kingdom). There is also a
flexible approach according to which an authentication is
accepted in such form as the court may approve and this may
also include the authentication in electronic form (Australia).

Question 5 (b)

If a "signature" is required by statute or other legal rule,
would the courts accept a "signature" made in electronic
form or would they require the signature to be on paper?

Summary ofreplies

If a signature is required by statute or other legal rule,
many replies indicate that only a paper-based authentication
meets the requirement (Austria, Chile, Colombia, Czecho-

slovakia, Denmark, Germany, Federal Republic of, Finland,
Japan, Luxembourg, Norway, Tonga, United Kingdom) and,
as stressed by some of these replies, the only acceptable
authentication is a handwritten signature (Austria, Finland,
Honduras, Senegal). Under other replies, a "signature" in
electronic form may be accepted as a substitute for a paper
based authentication (Mexico, Sweden, United States, Zambia).

B. Records transmitted in computer-readable form

Question 6

If the data were entered and originally processed on the
computer of one firm and subsequently transmitted to the
computer of a second firm in computer-readable form (i.e.
by teletransmission of the data or by manual transfer of a
magnetic tape or other similar data carrier), would the data
as stored in the computer of the second firm be less
acceptable as evidence than the data as stored in the
computer of the first firm?

Summary ofreplies

According to most replies, the sole fact that data have been
transmitted, either by teletransmission or by manual transfer
of a data carrier, does not make the data as stored in the
computer of the second firm less acceptable than the data as
stored in the computer of the first firm (Austria, Colombia,
Czechoslovakia, Denmark, Finland, Germany, Federal
Republic of, Honduras, Japan, Mexico, Norway, Philippines,
Senegal, Sweden). However, some of these replies point out
that the evidential weight of the data stored in the computer
of the second firm would depend on the circumstances of the
case such as the extent of precautionary measures taken
against the risk of alteration of data during transmission.

With regard to the common law legal systems where
computer records are made admissible by specific rules,
according to one reply a computer record received from a
computer of another firm would probably not be admissible
(United Kingdom). Other replies show that a transmission of
data does not necessarily affect the admissibility of the record
received in such a way (Australia, Canada, Zambia). According
to these latter replies, a computer record received from a
computer of another firm can be made admissible in different
ways. For example, the record may be admissible if it is
treated as a copy and meets the conditions for the admissi
bility of copies (e.g. that it is not possible or reasonably
practicable to produce the original record or by leave of
court) or if it is shown that the data were transmitted in the
ordinary course of business or if the computers between
which the transmission was effected are treated as one
computing system.

Question 7

Would any conditions additional to those called for in
question 4 be required to be met?

Summary ofreplies

Provided that the proponent establishes the integrity of the
process of transmission, legal systems do not require any
additional conditions to be met (Australia, Austria, Canada,
Czechoslovakia, Denmark, Finland, Germany, Federal Re
public of, Honduras, Japan, Mexico, Norway, Philippines,
Senegal, Sweden, Zambia).
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C. Business records and submission ofrequired documents

Question 8

Are there any legal rules relevant to commercial activity in
general which would prohibit a commercial firm from
keeping all of its records in computer-readable form? (Such
legal rules might include corporation laws prescribing the
nature and form of corporate records or taxation statutes
prescribing the type of records which must be available for
audit.)

Summary of replies

According to some replies, there are no rules relevant to
commercial activity in general which would prohibit a
commercial firm from keeping all of its records in computer
readable form (Australia, Austria, Colombia, Honduras,
Japan, Mexico, Tonga, United Kingdom, United States,
Zambia). According to other replies, a company has a right to
choose the form of its books with the exception of certain
enumerated books or parts of books that are to be kept in
writing (Canada, Denmark, Czechoslovakia, Finland,
Germany, Federal Republic of, Portugal, Senegal, Sweden).
The exceptions concern, for example, the annual financial
statement (Denmark, Finland, Germany, Federal Republic of,
Sweden), minutes of the shareholder's meeting (Finland),
records of the company's stock (Finland, Germany, Federal
Republic of) or simultaneous keeping of books of original
entry and the documentation supporting the entries (Sweden).
According to two replies, the competent administration may
give permission for parts of the business records to be kept in
computer-readable form after being assured of the reliability
of the computing system and of the necessary references
between entries and the supporting documentation (Finland,
Norway).

Question 9

If a commercial firm is required to keep certain records in
written form, is the requirement satisfied by a print-out
from a record originally stored in a computer? If so, are
there any rules as to the period of time after the entry of the
data into the computer within which the print-out must be
made (i.e. must the print-out be made within the same day,
week, month or year)?

Summary ofreplies

According to some replies, the requirement to keep certain
records in written form is not satisfied by a print-out from a
record originally stored in a computer (Czechoslovakia,
Germany, Federal Republic of, Portugal, Senegal). The
ground given in one reply is that data could have been
manipulated before the making of the print-out (Senegal).
According to other replies, a computer print-out will generally
satisfy the requirement, either as such (Norway, Honduras) or
provided that it is signed (Finland).

As to the second part of the question relating to the period
of time between the entry of the data into the computer and
the making of the print-out, the repries, i:ndicate either that
there are no rules on the point (Finland, HClJIIl.Q,1:IIms, Zambia)
or that the print-out must be made within the period of time
considered to be in conformity with the principles of good
accountancy (Norway).

Question 10

Does the administration accept any data or documents
from commercial parties in computer-readable form? If so,
please indicate some of the more important categories of
data or documents which are so accepted.

Summary of replies

Besides the customs administrations (as reported in docu
ment 31.678 of the Customs Co-operation Council of 10
August 1984), tax and social security administrations appear
to be the most willing to accept certain types of data in
computer-readable form (Canada, Finland, Honduras,
Norway, Senegal, United Kingdom, United States). Such data
are related, for example, to declarations of taxable goods or
transactions (Canada, Senegal, Norway) or to social security
contributions (Senegal, United Kingdom). In addition, statis
tical data (Canada, Czechoslovakia, Finland) and data
relating to certain transactions, including exports and imports,
for the purposes of planning or pursuing the fulfillment of a
plan were mentioned (Czechoslovakia).

Question 11

Is the administration prohibited by law from accepting
from commercial parties some or all data or documents in
computer-readable form? If so, please indicate some of the
more important categories, especially among those relevant
to international trade.

Summary of replies

According to most replies, there are no rules prohibiting
the administration from accepting data or documents from
commercial parties in computer-readable form (Australia,
Austria, Canada, Czechoslovakia, Germany, Federal Re
public of, Honduras, Mexico, Senegal, Tonga, United
Kingdom, Zambia). Other replies, while indicating that
there is no general prohibition for the administration to
accept data in computer-readable form, state that there are
cases where the administration may be prohibited from
accepting data in such form (Finland, Norway, Portugal,
United States). The prohibition may be the result of a rule
requiring the commercial party to present a written and
signed document (Finland, Norway, Portugal) or a rule on
the protection of privacy of individuals restricting a
commercial party to transfer computer-stored data to third
parties including the administration (Norway).
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Introduction

1. This report is one in the series of specialized reports
on current activities of international organizations
related to the harmonization and unification of inter
national trade law. It deals with the activities under
taken by organizations within the United Nations
system on the legal aspects of technology transfer and is
based on documentation available as at 14 December
1984. The term "technology transfer" as conceived by
various United Nations organizations covers a wide
field and includes the transfer of systematic knowledge,
skill and techniques from the supplier of technology for
the manufacture of a product, the application of a
process, or the operation and maintenance of works.
This technology transfer can take place through, for
example, know-how agreements, licensing agreements,
joint ventures, turnkey or semi-turnkey contracts, or
management contracts.

2. Work within the United Nations system has con
centrated on technology transfer to developing countries.
Some of the major problems which developing countries
face in the import of technology are the high costs
involved, the imposition of restrictive terms and condi
tions which may militate against economic and techno
logical development, and the absence of certain
important guarantees from the supplier pertaining to

the technology transferred. Some developing countries
may lack experience in drafting technology transfer
agreements. There is also a lack of an adequate legal
framework in some developing countries for regulating
the transfer of technology or conditions for its transfer.

I. Codes of conduct relating to technology transfer

A. UNeTAD draft international code ofconduct
on the transfer of technology

3. By resolution 74 (X) of 18 September 1970, the
United Nations Conference on Trade and Development
(UNCTAD) established an Intergovernmental Group
on the Transfer of Technology, which initiated work on
the formulation of an international code of conduct on
the transfer of technology. By its resolution 32/188 of
19 December 1977, the General Assembly decided to
convene, under UNCTAD auspices, a United Nations
Conference on an International Code of Conduct on
the Transfer of Technology with the mandate to
negotiate on the draft international code of conduct on
the transfer of technology (hereinafter referred to as the
draft Code) and to take all decisions necessary for its
adoption. The fifth session of the Conference was held
in October/November 1983. The sixth session is
scheduled for May 1985.
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4. The draft Code consists of a preamble and nine
chapters covering definitions and scope of application
(chapter 1), objectives and principles (chapter 2),
national regulation of transfer of technology trans
actions (chapter 3), restrictive business practices
(chapter 4), responsibilities and obligations of parties
(chapter 5), special treatment for developing countries
(chapter 6), international collaboration (chapter 7),
international institutional machinery (chapter 8), and
applicable law and settlement of disputes (chapter 9).

5. The draft Code defines technology transfer as the
transfer of systematic knowledge for the manufacture of
a product, for the application of a process or for the
rendering of a service and does not extend to trans
actions involving the mere sale or mere lease of goods. l

Transactions involving technology transfer which are
within the scope of the draft Code include sale and
licensing of all forms of industrial property, provision
of know-how and technical expertise and provision of
technological knowledge necessary for the installation,
operation and functioning of plant and equipment, and
turnkey projects.2

6. The draft Code deals mainly with the conduct of
suppliers and recipients of technology and seeks "to
establish general and equitable standards on which to
base the relationships among parties to transfer of
technology transactions and governments concerned,
taking into consideration their legitimate interests, and
giving due recognition to special needs of developing
countries for the fulfillment of their economic and social
development objectives."3

7. By the close of the fifth session of the Conference,
many provisions in the draft Code were resolved by the
three Groups which negotiated on it, Le. the Group of
77 (developing countries), Group B (developed market
economy countries) and Group D (socialist countries).
However, there were still some major issues to be
resolved, including restrictive business practices, the
responsibilities and obligations of the parties, and the
settlement of disputes. The areas of agreement or
substantial agreement, as well as the outstanding issues,
are indicated below.

1. Some major issues: areas ofagreement or
substantial agreement

(a) Some aspects of restrictive business practices

8. Chapter 4 of the draft Code deals with restrictive
business practices. The restrictive practices dealt with
are those which are more commonly found in tech
nology transfer agreements between enterprises from
developed and developing countries. Agreement or
substantial agreement has been reached on provisions
dealing with the following restrictive practices (the

'TO/CODE TOT/41, chap. 1, sect. 1.2. This is the most recent
version of the draft Code.

2Ibid., chap. 1, sect. 1.3.
3Ibid., chap. 2, sect. 2.1 (i).

practices are listed in the general order in which they
appear in chapter 4, B, of the draft Code).

Grant-back provisions

9. The draft Code seeks to avoid grant-back provi
sions, i.e. provisions which would require the acquiring
party to grant back to the supplying party any
improvements that are made to the acquired tech
nology, in certain circumstances. All three Groups have
agreed that grant-back provisions should be avoided
when they would constitute an abuse of a dominant
market position of the supplying party. The outstanding
issue is whether such grant-back provisions should also
be avoided, as proposed by Group B, when they are on
an exclusive basis either without offsetting considera
tion or without reciprocal obligations from the supplying
party. The Group of 77 proposes that they should be
avoided when they are on an exclusive basis, when there
is an absence of offsetting consideration, or when there
is an absence of reciprocal obligations from the
supplying party.

Challenges to validity ofpatents

10. Subject to the appropriate applicable law and the
terms of the agreement to the extent consistent with
that law, the draft Code seeks to avoid practices which
require the acqUiring party to refrain from challenging
the validity of patents and other types of protection for
inventions involved in the transfer or the validity of
other such grants claimed or obtained by the supplying
party. Group B proposes to qualify the provision by
introducing the term "unreasonably" (a qualification
hereinafter referred to as the "rule of reason", see
para. 28, below).

Exclusive dealing

11. All three Groups have agreed that practices which
restrict the freedom of the acquiring party to enter into
sales, representation or manufacturing agreements
,elating to similar or competing technologies or
products or to obtain competing technology should be
avoided, when such restrictions would not be needed
for ensuring the achievement of legitimate interests,
particularly including securing the confidentiality of the
technology transferred or best-effort distribution or
promotional obligations.

Restrictions on research

12. The draft Code seeks to avoid practices which
restrict the acquiring party either in undertaking re
search and development directed at adapting the
transferred technology to local conditions or in initiating
research and development programmes based on the
transferred technology for the purpose of developing
new products, processes or equipment (see para. 15,
below). Group B and Group D propose that such
restrictions should only be prohibited if they are
unreasonable.
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Restrictions on the use ofpersonnel

13. The draft Code seeks to avoid practices which
require the acquiring party to use personnel designated
by the supplying party, except to the extent necessary to
ensure an efficient transmission phase for the transfer
of technology. The exception would, however, be
subject to the condition that there is no adequately
trained local personnel available. Group B proposes
that such a requirement should only be prohibited if it
is unreasonable.

Price fixing

14. The draft Code seeks to avoid practices which
empower the supplying party to regulate prices to be
charged by acquiring parties in the relevant market to
which the technology was transferred. for products
manufactured or services produced using the tech
nology supplied. Group B proposes that only price
fixing which is unjustifiable should be prohibited (i.e.
rule of reason).

Restrictions on adaptations

15. The draft Code seeks to avoid practices which
prevent the acquiring party from adapting the imported
technology to local conditions or introducing innova
tions to it (see para. 12, above). It also seeks to prohibit
clauses obliging the acquiring party from introducing
unwanted or unnecessary design or specification changes,
unless the acquiring party makes adaptations on his
own responsibility and without using the technology
supplying party's name, trade or service marks or trade
names. The restrictions would not apply if the adapta
tion would, for example, unsuitably affect those
products produced by the transferred technology.
Group B proposes to limit this provision to un
reasonable restrictions.

Exclusive sales or representation agreements

16. All three Groups have agreed that practices which
require the acquiring party to grant exclusive sales or
representation rights to the supplying party or his
nominees should be avoided, except in cases of sub
contracting or manufacturing arrangements where the
parties have agreed that all or part of the production
under the technology transfer arrangement would be
distributed by the supplying party or any person
designated by him.

Tying arrangements

17. The draft Code seeks to avoid practices which
impose on the acquiring party the acceptance of
additional technology, future inventions and improve
ments, and goods or services not wanted by the
acquiring party as a condition for obtaining the
technology required. However, tying arrangements
should be allowed if the supplying party has a
justifiable interest in imposing such arrangements, e.g.
maintaining the quality of the product or service
because of the acquiring party's use of a trade or service
mark or other identifying item, or where the supplying
party has to fulfil guarantees given to the acquiring

party. Group B proposes that such an imposition
should be prohibited only if it unduly restricts the
sources of technology, goods or services, as a condition
for obtaining the technology required (i.e. rule of
reason).

Patent pool or cross-licensing agreements and other
arrangements

18. All three Groups have agreed that patent pool or
cross-licensing agreements and other international
transfer of technology interchange arrangements among
technology suppliers which would unduly limit access
to new technological developments or which would
result in an abusive domination of an industry or
market with adverse effects on technology transfer
should be avoided. An exception is made for those
restrictions appropriate and ancillary to co-operative
arrangements.

Restrictions on publicity

19. The draft Code seeks to avoid practices which
restrict advertising or publicity by the acquiring party
in regard to the supplying party's trade or service
marks, trade names or other identifying items except
where restrictions of such publicity may be required to
prevent injury to the supplying party's goodwill or
reputation. Restrictions may be required, for example,
where the advertising or publicity makes reference to
the supplying party's name, or where appropriate for
safety purposes, or when needed to secure the confi
dentiality of the technology transferred. Group B
proposes that such restrictions should be prohibited
only if they are unreasonable.

Payments and other obligations after expiration of
industrial property rights

20. All three Groups have agreed that practices which
require payments or imposition of other obligations for
continuing the use of industrial property rights which
have been invalidated, cancelled or which have expired
should be avoided, "recognizing that any other issue,
including other payment obligations for technology,
shall be dealt with by the appropriate applicable law
and the terms of the agreement to the exterit consistent
with that law".

(b) Responsibilities and obligations ofparties

21. Chapter 5 of the draft Code deals with the
responsibilities and obligations of the parties, both in
the pre-contractual phase and in the contractual phase.
With the exception of two,4 all provisions in this
chapter have been agreed to by the three Groups. In the
pre-contractual phase, i.e. when the parties are nego
tiating the technology transfer agreement, the draft
Code directs the attention of the parties to matters such
as the use of locally available resources (personnel,
technologies, technical skills and other resources), the
rendering of technical services in the introduction and

4The provisions on confidentiality in the contractual phase of
transfer of technology agreements and on dispute settlement and
applicable law (TD/CODE TOT/41, Chap. 5, sects. 5.4 (ii) and
5.4 (iii)).
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operation of the technology to be transferred, "un
packaging" of technologies (i.e. a detailed disclosure of
all the elements that make up the "package", with a
separate assessment of the cost for each element), the
need to agree on fair and reasonable terms and
conditions, non-disclosures of confidential information
received from a potential supplying party, and the
supply of accessories, spare parts and components by
the technology supplier.

22. In the contractual phase, the draft Code directs
the attention of the parties to matters such as access to
improvements to the technology transferred, main
tenance of confidentiality in connection with the tech
nology transferred, dispute settlement and applicable
law, guarantee that the technology is suitable for
manufacturing the goods or producing the services
stipulated in the agreement, the rights of the supplying
party to the technology transferred, and performance
guarantees.

(c) Legalform of the draft Code

23. The question of the legal form of the draft Code
may now be regarded as settled. At the end of the fifth
session of the Conference, it appeared that the draft
Code would be adopted in the form of a General
Assembly resolution and that a conference to review the
draft Code would be convened five years after its
adoption. 5 The Code would contain a follow-up
machinery which would require States which have
accepted the Code to take appropriate steps at the
national level to meet their commitment to it.

2. Some outstanding issues

(a) Some aspects of restrictive business practices

Export restrictions

24. Agreement has not been reached among the three
Groups on the imposition of export restrictions on
exportable products produced from the technology
supplied. 6 The Group of 77 proposes a prohibition on
all restrictions which would prevent or hinder export by
means of territorial or quantitative limitations or prior
approval for export or export prices of products or
increased rates of payments for exportable products.
Group B proposes that the prohibition be limited to
unreasonable restrictions and that restrictions would be
justified, for example, whenever the restriction refers to
exports of such products to countries where they are
protected by the supplying party's industrial property
rights, or to countries where the relevant know-how has
retained its confidential character, or where the
supplying party has granted to another party a licence
to use the relevant technology. Group D proposes a
similar justification.

Restrictions after expiration of the arrangement

25. Group B and Group D propose to protect, after
the expiration of the technology transfer arrangement,

IIbid., appendix A.
6Ibid., appendix D; see, also, TD/CODE TOT/38.

existing industrial property rights as well as know-how
which has not entered the public domain, whereas the
Group of 77 proposes to forbid any restrictions on use
after the agreement has expired or after the know-how
has lost its secret character.?

Other proposals on restrictions

26. The Group of 77 and Group D propose six other
provisions on restrictive business practices to be included
in the draft Code. These deal with limitations on the
volume or scope of production by the acquiring party,
the use of quality controls by the acquiring party, the
obligation to use trade marks, the requirement to
provide equity or participate in management, unlimited
or unduly long duration of arrangements, and limita
tions upon use of technology already imported by the
acquiring party.

(b) Criteria for application of restrictive business
practices

27. It is generally agreed by the three Groups that
some criteria should govern the application of restric
tive business practices in chapter 4. It has been
suggested that, subject to the other provisions of the
chapter, the draft Code should state that the restrictive
business practices described in the chapter should be
avoided in international transfer of technology trans
actions. It has also been suggested that whether a
practice should be avoided in an individual case should
depend on an evaluation of the overall purposes of the
transaction, the effects of the parties on the economic
and technological development of the acquiring country,
the competitive situation in the relevant market, the
interests of the parties, the situation prevailing at the
inception of the arrangement, and all other relevant
circumstances. It has also been suggested that restrictive
business practices between related parties (i.e. between
parent and subsidiary companies) should be evaluated
in the light of their special relationship. These criteria
have not been fully settled.s The areas of disagreement
are set forth below:

"Rule of reason" approach compared with "adversely
hindering economic and technological development"
approach

28. Restrictive business practices may have a tendency
to restrict trade, or have an anti-competitive effect.
Group B proposes to introduce the "rule of reason"
(the use of such terms as "unreasonably", "unjusti
fiably" and "unduly") into some of the provisions of
the draft Code (chapter 4, sections B2, 4-7, 9, 10 and
12). Under this approach, a case by case consideration
is envisaged and a restrictive business practice is
permitted if it is reasonable, justifiable, or if it is not
unduly restrictive. The Group of 77 approach to
judging restrictive business practices is based on whether
such practices adversely affect the international flow of
technology by, for example, hindering the economic
and technological development of acquiring parties.

'Ibid., appendix D.
"Ibid., appendices A and D.
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Commonly owned enterprises

29. Another issue concerns the transfer of technology
between two companies in common ownership. The
position of the Group of 77 is that practices and
restrictions between commonly owned enterprises should
be examined in the light of the rules, exceptions and
factors applicable to all transfer of technology trans
actions. Such practices may be considered as not
contrary to the provisions of the draft Code when they
would otherwise be acceptable and would not adversely
affect the transfer of technology.9 According to Group
B, restrictions for the purpose of rationalization or
reasonable allocation of functions between parent and
subsidiary or among enterprises belonging to the same
concern would normally be considered not contrary to
the draft Code unless they constitute an abuse of a
dominant position of market power within the relevant
market, for example, unreasonable restraint of the trade
of a competing enterprise.

(c) Confidentiality

30. The transfer of technology may require the dis
closure of confidential information. Group B proposes
that there should be respect for the confidentiality and
proprietary nature, and the use only for the purposes
and on terms stipulated in the agreement of any trade
secrets, secret know-how and all other confidential
information received from the other party in connection
with the transfer of technology. The Group of 77
considers that confidentiality should not extend beyond
an adequate lapse of time after the transmission of each
item of secret information. Group D considers that this
obligation should end after the trade secrets, secret
know-how and other confidential information received
have entered the public domain independently of the
acquiring party. At the fifth session of the Conference,
the text for consideration on the provision on confiden
tiality (chapter 5, section 5.4 (ii» in the contractual
phase of transfer of technology agreements was: "Main
tenance of confidentiality including its scope and
duration and the use of. any assets like trade secrets,
secret know-how and all other confidential information
received from the other party in connection with the
transfer oftechnology." No agreement was reached on
this text. 10

(d) Definition of an "international" transfer
of technology

31. While it is clearly agreed that the draft Code
applies to transactions across national boundaries,
there is disagreement among the three Groups on the
extent to which the provisions of the draft Code should
apply to transactions within national boundaries that
might have an international content. II Group B pro
poses that States could, by means of national legis
lation, apply the principles of the draft Code to
technology transactions within their national boundc
aries. The Group of 77 and Group D propose that the
draft Code should apply to transactions between parties

9Ibid., appendix D.
IQIbid., appendix A.

11 Ibid., chap. I, sect. 1.4; see, also, appendices A and C.

which reside or are established in the same country, if
in the latter case at least one of the parties is directly or
indirectly controlled by a foreign entity and the
technology transferred has not been developed in the
acquiring country by the supplying party.

(e) Applicable law and settlement ofdisputes

32. The· text on applicable law and settlement of
disputes, contained in chapter 9, has not been agreed.
The elements that may be included in this chapter are
choice of law, amicable way of settling disputes or
differences between parties, resort to arbitration, en
couragement of the use of internationally accepted rules
of arbitration, such as the UNCITRAL Arbitration
Rules, recognition and enforcement of arbitral awards.

B. UNCTC draft code ofconduct on
transnational corporations

33. Transnational corporations have been important
agents in the generation, application and international
transfer of technology. Much of the technology relevant
for the economic and industrial development of de
veloping countries belongs to transnational corpora
tions. Work by the United Nations Commission on
Transnational Corporations (UNCTC) on a draft United
Nations code of conduct on transnational corporations
(hereinafter referred to as the UNCTC draft Code).is
still inprogress. 12

34. The UNCTC draft Code is to consist of six main
parts. The first part, which has not yet been drafted, is
to contain a preamble and a statement of objectives.
The second part consists of a set of provisions on
definitions and scope of application. The third part
deals with the activities of transnational corporations
and specifies the kinds of conduct that are deemed
permissible. The fourth part deals with the treatment
that transnational corporations are to receive from the
Governments of the countries in which they operate.
The fifth part addresses the necessary co-operation
among Governments for the application of the draft
Code, while the sixth part deals more specifically with
the action needed at the national and international
levels for the implementation of the draft Code.

35. The Intergovernmental Working Group on the
Code of Conduct, and the Commission on Trans
national Corporations at its special session held in June
1984, agreed that the UNCTC draft Code should deal,
in an appropriate manner, with competition and restric
tive business practices, and transfer of technology,I3 It
was agreed that, in so far as competitive and restrictive
business practices were concerned, the following formula
would be appropriate: 14

"For the purposes of this Code, the relevant pro
visions of the Set of Multilaterally Agreed Equitable
Principles and Rules for the Control of Restrictive
Business Practices adopted by the General Assembly

12E/C.I0/1982/6.

IJE/C.JO/1984/5, paras. 61-63, E/C.IO/1984/5.
14Ibid., para. 62.
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in its resolution 35/63 of 5 December 1980 shall/
should also apply in the field of restrictive business
practices." (See section 11, below.)

36. Agreement has not been reached on the manner in
which the UNCTC draft Code should deal with the
question of transfer of technology. One suggested
proposal is to include substantive provisions reflecting
three ideas. 15 First, transnational corporations should
conform to the transfer of technology laws and regula
tions of the countries in which they operate and co
operate with the competent authorities of those
countries in assessing the impact of international
transfers of technology on their economies and also
consult with them regarding the various technological
options which might help those countries, particularly
developing countries, to attain their economic and
social development. Secondly, transnational corpora
tions in their transfer of technology transactions,
including intra-corporate transactions, should avoid
practices which adversely affect the international flow
of technology or otherwise hinder the economic and
technological development of countries, particularly
developing countries. Thirdly, transnational corpora
tions should contribute to the strengthening of the
scientific and technological capacities of developing
countries. Transnational corporations should also
undertake substantial research and development activi
ties in developing countries and make full use of local
resources and personnel in this process.

37. Another proposal is to adopt the relevant pro
visions of the UNCTAD draft Code (see section A,
above), with the following formula: "For the purposes
of this Code the relevant provisions of the International
Code of Conduct on the Transfer of Technology
adopted by the General Assembly in its resolution ...
of . .. shall/should apply in the field of transfer of
technology."

11. Declaration of principles and rules on
restrictive business practices

38. The General Assembly, by its resolution 35/63 of
5 December 1980, adopted the Set of Multilaterally
Agreed Equitable Principles and Rules for the Control
of Restrictive Business Practices (hereinafter referred to
as the Set of Principles and Rules). While the Set of
Principles and Rules does not make specific reference to
technology transfer, a number of these Principles and
Rules could be regarded as relevant to technology
transfer. Part IV, section D of the Set of Principles and
Rules provides that enterprises should refrain from
certain acts or behaviour in a relevant market when,
through an abuse or acquisition and abuse of a
dominant position of market power, they limit access to
markets or otherwise unduly restrain competition,
having or being likely to have adverse effects on
international trade, particularly that of developing
countries, and on the economic development of these

15E/C.IO/I982/6, para. 36; see, also, E/C.10/1984/5, para. 63.

countries. For example, part IV, section D, 4, e, calls
upon enterprises to refrain from imposing restrictions
on the importation of goods which have been legiti
mately marked abroad with a trade mark identical or
similar to the trade mark protected as to similar goods
in the importing country where the trade marks are of
the same origin, Le. belong to the same owner or used
by enterprises between which there is economic, organi
zational or legal interdependence and where the purpose
of such restrictions is to maintain artificially high
prices. Part IV, section D, 4, f (iii), calls upon enter
prises not to impose restrictions concerning where,
or to whom, or in what form or quantities, goods
supplied or other goods may be resold or exported by
enterprises. At its twenty-eighth session in March 1984,
the Intergovernmental Group on Restrictive Business
Practices agreed to recommend that a United Nations
Conference on Restrictive Business Practices be con
vened in 1985 to review all aspects of the Set of
Principles and Rules.

Ill. UNCTAD draft Model Law on restrictive
business practices

39. The UNCTAD draft Model Law on restnctive
business practices was prepared by the UNCTAD
secretariat and was first considered by the Third Ad
Hoc Group of Experts on Restrictive Business Prac
tices. 16 A revised draft 17 was examined by the Inter
governmental Group of Experts on Restrictive Business
Practices in November 1983, and another revised draft l8

was considered by the same Group in November 1984.19

Some of the elements of this draft are set forth below.

Objectives or purpose of the Law

40. The objectives or purpose of the Model Law are to
eliminate or effectively deal with acts or behaviour of
enterprises which, through an abuse or acquisition and
abuse of a dominant position of market power, limit
access to markets or otherwise unduly restrain competi
tion in such a way as to have or be likely to have
adverse effects on trade or economic development.

Scope ofapplication

41. The draft Model Law applies to all enterprises as
defined by it and to such transactions in goods and
services, and restrictive business practices falling within
its scope. It does not apply to agreements entered into
by a State, or to practices directly caused by such
agreements.

Restrictive agreements or arrangements

42. The Law should include a prohibition (except
when enterprises deal with each other in the context of
an economic entity wherein they are under common

16TD1250.

17TD/B/RBP/I5.

I'TD/B/RBPII5/Rev.1.
19See TD/B/RBP/L.l61Add.4.
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control) on the enterprises engaging in practices of the
type listed below when:

Enterprises are engaged in the market in rival or
potentially rival activities;

The practices arise through formal, informal, written
or unwritten agreements or arrangements;

The practices limit access to markets or otherwise
unduly restrain competition, having or being likely to
have adverse effects on trade or economic develop
ment.

Acts or behaviour in an abuse or acquisition and abuse
ofa dominant position ofmarket power

43. The Law should include a prohibition on acts or
behaviour in an abuse, or acquisition and abuse, of a
dominant position of market power:

When the acts or behaviour take place in a relevant
market;

Where an enterprise, either by itself or acting
together with a few other enterprises, is in a position
to control the relevant market for a particular good
or service, or groups of goods or services;

When the acts or behaviour limit access to markets
or otherwise unduly restrain competition having or
being likely to have adverse effects on trade or
economic development.

Some possible aspects of consumer protection

44. The Law should include a prohibition on enter
prises engaging in practices such as the following:

When engaged in the manufacture or importation of
products, failing to ensure an adequate supply of
spare parts and replacements, or failing to maintain
an adequate after-sales service for consumers, except
for reasons outside their control;

Declining liability for defective products or services
rendered not meeting the supplier's description of
such goods and services;

In connection with the supply of products or services,
making any warranty: (i) limited to a particular
geographic area or sales point; (ii) falsely representing
that products are of a particular style or model;
(iii) falsely representing that the goods are new or of
a specified age; (iv) representing that products or
services have any sponsorship, approval, performance
and quality characteristics, components, materials,
accessories, uses or benefits which they do not have.

Functions and powers of the administering authority

45. The Model Law makes provision for an Adminis
tering Authority to be created. The functions and
powers of the Authority may include the following:

To make inquiries and investigations, including
inquiries and investigations as a result of receipt of
complaints;

To make the necessary decisions, including the
imposition of sanctions;

To issue forms and maintain a register for notifica
tions;

To make regulations;

To assist in the preparation of new legislation or the
amending of existing legislation on restrictive business
practices.

IV. WIPO: Revision of the Paris Convention
and technology transfer

46. Developing countries have made two proposals to
revise the Paris Convention for the protection of
industrial property, 1883,20 which may affect the transfer
of technology to developing countries. The first proposal
deals with the right of any developing country to
provide for the automatic forfeiture or revocation of a
patent where a patented invention is not worked or is
insufficiently worked after a certain period from the
grant of the patent. The second proposal gives the right
10 a country where an invention has been patented to
grant temporary exclusive compulsory licences where a
patented invention has not been worked or has been
insufficiently worked. Thus, a partiCUlar Government
could grant an exclusive compulsory licence inde
pendently of the patent owner. Such an exclusive
compulsory licence would prevent the patent owner
from working the invention in the country in which the
licence is granted. Furthermore, once an exclusive
compulsory licence is granted, the owner of the patent
cannot import into the country where the patent is
being worked by the licensee, products resulting from
the working of the patent elsewhere.

47. The concerns which led to the proposals are that
patent holders sometimes use their patents to mono
polize the importation of products into developing
countries, and to maintain at a high level the price of
such products. Under the proposals, the Government of
a developing country could not only threaten an owner
with forfeiture of his patent, but could further grant an
exclusive licence under the owner's patent and thereby
exclude the patent owner from the market. However, a
possible result of the implementation of the proposal
may be that a developed country may not apply for a
patent in a country which applies such provisions and
there would therefore be no chance of working the
patent in that country. No agreement was reached at
the fourth session (1984) of the diplomatic Conference
on the Revision of the Paris Convention for the
Protection of Industrial Property.

V. WIPO model provisions on the protection
of computer software

48. The Model Provisions on the protection of com
puter software (hereinafter referred to as the draft
Model)21 are intended to provide an appropriate form
of legal protection for computer programs with a view

2°United Nations, Treaty Series, vo!. 828, pp. 305-388. 1967. The
current revision is being undertaken by WIPO.

21WIPO, Publication No. 814(E) (Geneva, 1978).
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to facilitating the access of developing countries to
information on computer software. "Computer soft
ware" is defined in section 1 of the draft Model and
means any or several of the following items: a computer
program, a program description or supporting material.
These items are defined as follows:

"Computer program" means a set of instructions
capable, when incorporated in a machine-readable
medium, of causing a machine having information
processing capabilities to indicate, perform or achieve
a particular function, task or result;

"Program description" means a complete procedural
presentation in verbal, schematic or other form, in
sufficient detail to determine a set of instructions
constituting a corresponding computer program;

"Supporting material" means any material, other
than a computer program or a program description,
created for aiding the understanding or application
of a computer program, for example problem descrip
tions and user instructions.

49. Section 5 of the draft Model provides for the type
of protection needed for computer software. The owner
of rights in computer software could, for example,
prevent any person from disclosing the computer
software or facilitating its disclosure to any person
before it is made accessible to the public; allowing or
aiding someone to have access to any apparatus storing
or reproducing the computer software before the
computer software is made public; copying of any
forms of computer software; or using the computer
program to produce the same or a substantially similar
computer program or a program description of the
computer program or of a substantially similar com
puter program. Furthermore, the draft Model permits
the owner to prevent the actual use of a computer
program to control a machine with information
processing capabilities and to prevent the sale, lease or
licensing of computer software or objects storing the
software. Other provisions deal with infringements,
duration of rights, relief, and application of other laws.

50. A Committee of Experts on the Legal Protection
of Computer Software met in June 198322 to deliberate
on the draft Model. The Committee considered it at
present premature to take a stand on the question of
the best form for the international protection of
computer software and recommended that the consi
deration of the conclusion of a special treaty as
presented should not be pursued for the time being.

VI. WIPO Model Law for developing countries
on inventions

51. The Model Law for developing countries on
inventions (in two volumes)23 is a revision of an earlier

"LPCS/II/6.
23WIPO, Model Law for Developing Countries on Inventions: Vol. I,

Patents, Publication No. 840(E) (Geneva, 1979) and Vol. II, Know
how; Examination and Registration ofContracts; Inventors' Certificates;
Technovations; Transfer of Technology Patents, Publication No. 841(E)
(Geneva, 1980).

version published in 1965 by its predecessor, the United
International Bureaux for the Protection of Intellectual
Property (BIRPI). The Model Law is intended to be a
model for a national law but could be equally adapted
for a regional law for the protection of inventions.
According to the preamble of the Model Law, one of
the basic conditions for creating· new technology or
adapting existing technology to the needs of the country
and for having access to foreign technology is the
establishment of an appropriate legal and administra
tive framework for the promotion of inventiveness. The
protection of inventions and the remuneration of
innovations are considered to be important elements of
such a framework. Volume I of the Model Law, entitled
"Patents", contains model provisions, followed by a
commentary, and model regulations on patents.
Volume 11, entitled "Know-how; examination and
registration of contracts; inventors certificates; techno
vations; transfer of technology", deals with those topics
mentioned in the title and is structured along the same
lines as volume I, Le. it contains model provisions,
followed by a commentary, and model regulations.. :

VII. Guides, model forms and clauses relating
to technology transfer

A. Completed projects

Handbook on the Acquisition ofTechnology by Developing
Countries (United Nations publication, Sales No.

E.78.II.D/15) (UNCTAD/TTIAS/5)

52. This UNCTAD Handbook deals with the acquisi
tion of technology by developing countries and,
according to its preface, it is complementary to the
WIPO Licensing Guide for developing countries (see
para. 56, below). The Handbook includes topics on
development and technology, range of options in
acquiring technology, international technology trans
actions, objectives in negotiations, acquiring technology
through foreign investment, acquiring technology
through public sector enterprises, the costs of acquiring
technology, the development of domestic technological
capabilities, institutional arrangements and national
legislative framework.

Guidelines for Evaluation of Transfer of Technology
Agreemmts, (IDI233), Development and Transfer of
Technology Series, No. 12 (New York, United Nations,

1979)

53. The United Nations Industrial Development
Organization (UNIDO) Guidelines are intended to
provide the business community and governments in
developing countries with a comprehensive text as an
aid in dealing with technology transfer transactions.
They provide practical information on the preparation
and negotiation of various technology transfer agree
ments. This volume is an extension of an earlier
publication on the acquisition of foreign technology in
developing countries (see para. 55, below).

54. These Guidelines examine several types of
technology transfer agreements relating to technical
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assistance, patents, know-how, engineering services,
trade marks and franchises. Suggestions are made as to
how the acquirer of technology might derive the
maximum benefit from such agreements. Suggestions
are also made as to how national agencies regulating
technology transfer agreements might regulate such
agreements so as to benefit the national economy.
Considerable attention is paid to the subject of process
performance guarantees, and methods of evaluation of
these agreements are outlined. Also included are the
techniques for evaluating the price of technology and
information on the legal and administrative provisions
in technology agreements.

Guidelines for the Acquisition of Foreign Technology
in Developing Countries: with Special Reference to
Technology Agreements (United Nations publication,

Sales No. E. 73.n.B.l) (ID/98)

55. These UNIDO Guidelines deal with transfer of
technology to developing countries through the licensing
mechanism. They deal with general trends in the
transfer of technology to developing countries and the
principal objectives of the transfer. They also discuss
the various channels for acquiring foreign technology
and the problemsfacing developing countries in selecting
a particular technology as well as selecting the licensor
or other supplier of technology. A check-list for
licensees negotiating technology license agreements is
included.

Licensing Guide for Developing Countries: a Guide on the
Legal Aspects of the Negotiation and Preparation of
Industrial Property Licenses and Technology Transfer
Agreements Appropriate to the Needs of Developing
Countries, Publication No. 620 (E) (Geneva, WIPO,

1979)

56. The purpose of this WIPO Guide is to give
practical help with the legal aspects of the negotiation
and the preparation of industrial property licences and
technology transfer agreements appropriate to the
needs of developing countries. It identifies the legal
questions which arise in such licences and agreements,
draws attention to features which may be detrimental to
licensees or technology recipients and suggests possible
solutions. It contains illustrative clauses which may
assist in the drafting of licensing agreements.

57. Among the topics included in the Guide are the
scope of the licence, some aspects concerning patents,
know-how, technical services and assistance, compensa
tion, consideration, price, remuneration, royalties and
fees, settlement of payment, most favourable terms and
conditions, and settlement of disputes. The guide is
currently being revised.

Guide for Use in Drawing up Contracts relating to the
International Transfer of Know-how in the Engineering
Industry (United Nations publication, Sales No.

E.70.II.E.15) (TRADEI222/Rev.l)

58. This Economic Commission for Europe (ECE)
Guide is intended to facilitate the drawing up of
contracts relating to the international transfer of know-

how in the engineering industry. It draws attention to
certain problems pertaining to this type of contract.

Manual on the Use of Consultants in Developing
Countries (United Nations publication, Sales No.

E. n.II.B.IO) (ID/3, Rev.l)

59. The primary aim of this UNIDO Manual is to
provide background information on the selection and
effective use of consulting services and also the types of
contract forms commonly used. Among the topics
covered are contracting procedures, consulting fees, the
client-consultant relationship, the local consulting pro
fession in developing countries, technological services,
management services and training programmes.

Guide for Drawing up International Contracts on Con
sulting Engineering Including Some Related Aspects of
Technical Assistance (United Nations publication, Sales

No. E.83.II.E.3) (ECE/TRADE/145)

60. This ECE Guide deals with consulting engineering
and some aspects of technical assistance related to
consulting engineering. The purpose of the Guide is to
assist in the drawing up of international contracts in
this field by drawing attention to the main clauses
found in such contracts.

Manual on the Establishment of Industrial Joint-Venture
Agreements in Developing Countries (United Nations

publication, Sales No. E.71.II.B.23) (ID/68)

61. This UNIDO Manual deals with a number of
major issues confronting the host country partners in
the negotiation and execution of joint-venture agree
ments. Among the topics covered are patent licensing
arrangements and technical information, technical
assistance and know-how.

"UNIDO model form of turnkey lump sum contract for
the construction of a fertilizer plarit including guidelines

and technical annexures" (UNIDO/PC.25/Rev.l)

"UNIDO model form of cost-reimbursable contract for
the construction of a fertilizer plant including guidelines

and technical annexures" (UNIDO/PC.26/Rev.l)

62. The UNIDO model on turnkey lump-sum contracts
and the UNIDO model on cost-reimbursablecontracts
cover the rights and obligations of the parties in a
turnkey contract and a cost-reimbursablecontract,
respectively, for a fertilizer plant. They are tailored to
the special requirements and problems of developing
countries and contain model provisions for most of the
clauses commonly found in such contracts.

B. On-going projects

1. UNIDO System of Consultations

63. The UNIDO System of Consultations is designed
to assist developing countries in accelerating their
industrialization and in achieving a more equitable
share of industrial activity. Pursuant to the objective of
the System of Consultations, the UNIDO secretariat is
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preparing some model forms of contracts and "items"
to be included in contractual arrangements in certain
industrial sectors. Below is a list of various models and
"items" that are intended to assist the recipient of
technology in developing countries to draft and nego
tiate transfer-of-technology arrangements in various
industrial sectors which would ensure a balance of
interests between the parties.

(a) Fertilizer industry

64. The First Consultation on the Fertilizer Industry,
held in 1977, recommended that UNIDO examine
contracts which would ensure the successful construc
tion and operation of fertilizer plants (see, e.g. the
turnkey contract, para. 62, above). Pursuant to this
recommendation, the following models are being
prepared:

"Second draft of the UNIDO model form of semi
turnkey contract for the construction of a fertilizer
plant, including guidelines and technical annexures"
(UNIDO/PC.74).

"Second draft of the UNIDO model form of licensing
and engineering services agreement for the construc
tion of a fertilizer plant including guidelines and
technical annexures" (UNIDO/PC.73).

(b) Petrochemical industry

65. The First Consultation on the Petrochemical
Industry, held in 1979 recommended that .UNIDO
prepare a model form of agreement for the licensing of
patents and know-how in the petrochemical industry,
and· a set of guidelines on its use. Pursuant to this
recommendation, the UNIDO secretariat is preparing a
model form, the latest version of which is entitled
"UNIDO model form of agreement for the licensing of
patents and know-how in the petrochemical industry,
including annexures, an integrated commentary and
alternative texts of some clauses" (UNIDO/PC.SO/
Rev.l).

(c) Agricultural machinery industry

66. One of the recommendations of the First Con
sultation on the Agricultural Machinery Industry, held
in 1979, was to prepare model contracts dealing with
licensing for local manufacture and joint ventures,
taking into account, wherever appropriate, the model
contracts under preparation within the framework of
the UNIDO System of Consultations. Pursuant to this
recommendation, the UNIDO secretariat has prepared
a draft document entitled "Items to be included in
model contracts for the import, assembly and manu
facture of agricultural equipment including training;
model licensing agreement" (ID/WGAOOI2).

(d) Pharmaceutical industry

67. In accordance with recommendation No. 2 of the
First Consultation on the Pharmaceutical Industry,
held in 1980, the UNIDO secretariat has prepared the
following documents:

"Items which could be incorporated in contractual
arrangements for the transfer of technology for the

manufacture of those bulk drugs/intermediates
included in UNIDO's illustrative list" (ID/WG.393/1).

"Items which could be included in licensing
arrangements for the transfer of technology for the
formulation of pharmaceutical dosage forms"
(ID/WG.393/3).

"Items which could be included in contractual
arrangements for the setting up of a plant for the
production of bulk drugs (or iqtermediates) included
in UNIDO illustrative list" (ID/WG.393/4).

2. UNIDO/International Centre for Public Enterprises,
in Developing Countries joint project

68. In 1980 the secretariat of UNIDO and the
International Centre for Public Enterprises in De
veloping Countries (ICPE) embarked on a joint project
for the preparation of a guide dealing with warranty
and guaranty issues in technology transfer transactions.
Pursuant to this decision a draft document entitled
"Guide on guaranty and warranty provisions in tech
nology transfer transactions, particularly for developing
countries" has been prepared. It deals with the meaning
and scope of guaranty/warranty provisions in modern,
complex technology agreements, approaches to drafting
such provisions and measures to be taken if the
guaranty or warranty is not met. Furthermore, the draft
Guide provides illustrations of guarantee provisions.

VIII. Advisory and information services

A. Advisory Service on Transfer of Technology
(UNCTAD)

69. The Advisory Service on Transfer of Technology
provides the necessary institutional basis for co-operating
with developing countries and assisting them in matters
pertaining to the transfer and development of tech
nology. It provides advice on, inter alia, the formulation
of laws and regulations aiming at the technological
transformation of developing countries. .

B. Advisory and Information Services Division
(UNCTCj

70. The Advisory and Information Services Division
provides advisory services and information to requesting
Governments on matters such as foreign investment
policies, laws and regulations, the evaluation and
screening of investment and technology acquisition
proposals, contractual arrangements and other matters
related to transnational corporations.

C. Technological Advisory Services (UN/DO)

71. The Technological Advisory Services provides a
specialized advisory service to Governments of de
veloping countries in contracting for industrial projects,
particularly in the preparation for negotiation of
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contracts in the field ofjoint ventures, turnkey deliveries,
licences, know-how, management and franchising
services, including financial arrangements. It also assists
in the drafting of these agreements.

D. Technological Information Exchange System
(UNIDO)

72. The Technological Information Exchange System
provides data on terms and conditions of licensing,
know-how and technical assistance agreements entered
into by developing countries participating in the System.
Through this System, the central bodies regulating the
transfer of technology in participating countries obtain
valuable information, both on terms and conditions of
the import of technology, and also comparable data as
to their own performance.

IX. SELECTED PUBLICATIONS

73. In addition to the guides, model forms and clauses
referred to in section VII, above, the following publica
tions deal with some general legal aspects relating to
technology transfer:

UNCTAD

"The role of the patent system in the transfer of
technology to developing countries" (TD/B/AC.lll
19/Rev.l)

"Review of major developments in the area of
restrictive business practices" (TD/B/C.2/159)

"Information for the effective control of restrictive
business practices affecting the trade and develop
ment of developing countries and the role of
UNCTAD in the collection and dissemination of
information" (TD/B/C.2/AC.6/6 and Corr.l)

"Recent developments in the control of restrictive
business practices in Latin America" (TD/B/C.2/
AC.6/17)

"The role of trade marks in developing countries (in
co-ordination with WIPO)" (TD/B/C.6/AC.3/3/
Rev.l)

"Restrictive business practices affecting international
trade, particularly that of developing countries, and
the economic development of these countries"
(TD/RBP/CONF.2).

"Legislation and regulations on technology transfer:
empirical analysis of their effects in selected countries:
the implementation of transfer of technology
regulations: a preliminary analysis of the experience
of Latin America, India and Philippines" (TD/B/
C.6/55)

"Annual report 1982 on legislative and other develop
ments in developed and developing countries in the
control of restrictive business practices" (TD/B/
RBP/ll).

"Control of restrictive practices in transfer oftech
nology transactions: selected principal regulations,

policy guidelines and case law at the national and
regional levels" (TD/B/C.6/72)

"Organizational forms of transfer of technology to
developing countries by small and medium-sized
enterprises: a case study of equity joint ventures and
technology agreements in Latin America" (TD/B/
C.6/77)

"Compilation of legal material dealing with transfer
and development of technology" (TD/B/C.6/81)

"Restructuring the legal environment: international
transfer of technology: common approaches to laws
and regulations on the transfer and acquisition of
technology" (TD/B/C.6/91)

"Tied purchasing" (TD/B/RBP/18)

"Restrictive business practices in the services sector
by consulting firms and other enterprises in relation
to the design and manufacture of plant and equip
ment" (TD/B/RBP/19)

United Nations

Guidelines for Contracting for Industrial Projects in
Developing Countries (lD/149) (United Nations pub
lication, Sales No. E.75.I1.B.3)

UNIDO

National Approaches to the Acquisition of Technology,
Development and Transfer of Technology Series, No.
1 (ID/187) (New York, United Nations, 1977)

"Relevant issues to be taken into account when
negotiating transfer of technology agreements"
(lD/WG.33112)

"Background paper for discussion on the relevant
issues to be taken into account when negotiating
transfer of technology agreements and the various
terms, conditions and variations thereof that could
be included in contractual agreements: possible scope,
structure and content" (UNIDO/PC.19)

"Review of systems for regulating technology inflows
in selected developing countries" (UNIDO/IS.253)

"Licensing computer software: basic considerations
as to protection and licensing of computer software
and its implication for developing countries"
(ID/WG.383/3)

"Guidelines for the establishment of industrial joint
ventures in developing countries" (UNIDO/IS.36l)

"Restrictive clauses in licensing agreements in the
pharmaceutical industry" (ID/WG.405/5)

74. The following reports on licensing and transfer of
technology agreements were submitted to the Regional
Workshop on Technology Acquisition through Licensing
Agreements by Exchange ofExperience between Selected
Developing Countries in Asia and the Far East, under the
auspices of UNIDO, in 1975:

"Essential preparations for international licensing: a
review of selected aspects of licence negotiation"
(ID/WG.206/1)
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"Review of legislative and administrative systems for
the regulation of technology transfer agreements"
(ID/WG.206/2)

"Restrictive business practices in licensing agree
ments" (ID/WG.206/3)

"Selection of technology and its adaptation: Japanese
experience" (ID/WG.206/4)

"Licensing, turn-key and joint venture contracts"
(ID/WG.206/5)

"Acquiring technology for metallurgical industries"
(lD/WG.206/6)

"Contractual arrangements and policy aspects in
technology licensing" (ID/WG.20617)

"Preparation of licence agreements and negotiating
strategy" (ID/WG.206/8)

75. The following reports were submitted to the High
Level Policy Meeting of ASEAN on the Regulation of
Technology Transfer, under the auspices of UNIDO, in
1981:

"Technology transfer-Malaysia's experience" (ID/
WG.349/2)

"Philippine experience in technology transfer regula
tion" (ID/WG.349/3)

76. The following reports were submitted to a
UNIDO/LES Joint Meeting on Problems on Licensing
in Developing Countries, under the auspices of UNIDO,
in 1982:

"Overview of selected problems of technology trans
fer to developing countries" (ID/WG.388/1)

"Technology transfer by Portugal: an overview"
(ID/WG.38812)

"Acquisition of foreign technology in Egypt: a new
approach" (ID/WG.383/3)

"Observations regarding the transfer of technology in
Spain" (ID/WG.388/4)

"Policy, procedures and problems regarding import
of technology by India" (ID/WG.388/5)

Measures Strengthening the Negotiating Capacity of
Governments in their Relations with Transnational
Corporations: Technology Transfer through Trans
national Corporations (ST/CTC/47) (United Nations
publication, Sales No. 83.II.A.19)

United Nations Commission for Transnational Corpora
tions

"National legislation and regulations relating to
transnational corporations" (ST/CTC/26)

Transnational Corporations in World Development:
Third Survey (ST/CTC/46) (United Nations publica
tion, Sales No. E.83.II.A.14)

Management Contracts in Developing Countries: an
Analysis of their Substantive Provisions (ST/CTCI27)
(United Nations publication, Sales No. E.82.11.A.21)

United Nations Institute for Training and Research
(UNITAR)

The international transfer of commercial technology
of developing countries, Unitar Research Report,
No. 13, UNITAR, 1979, United Nations, New York

Economic Commission for Europe (ECE)

The guide on drawing up international contracts
for industrial co-operation, ECE/TRADE/124;
E.76.ILE.14, 1976, United Nations, New York

The manual on licensing procedures in member
countries of the United Nations Economic Commis
sion for Europe, Clark Boardman Co. Ltd., 1980,
New York

Economic and Social Commission for Asia and the
Pacific (ESCAP)

ESCAP guidelines for development of industrial
technology in Asia and the Pacific, E/CN.Il/1273,
1976, United Nations, Bangkok.

WIPO-LA WASIA

WIPO-LAWASIA seminar on industrial property
(WIPO Publication No. 647(E)); WIPO, Geneva



VII. STATUS OF CONVENTIONS

Status of conventions: note by the secretariat {A/CN.9/271)a

1. At its thirteenth session, the Commission decided
that it would consider, at each of its sessions, the status
of conventions that were the outcome of work carried
out by it. (Report of the United Nations Commission
on International Trade Law on the work of its
thirteenth session, Official Records .of the General
Assembly, Thirty-fifth Session, Supplement No. 17
(A/35/17), para. 163.)

aFor consideration by the Commission see Report, chapter VIII
(part one, A, above).

2. .The present note is submitted pursuant to that
decision. The annex hereto sets forth the state of
signatures, ratifications and accessions as at 1 May 1985
to the following conventions: Convention on the
Limitation Period in the International Sale of Goods
(New York, 1974); Protocol amending the Convention
on the Limitation Period in the International Sale of
Goods (Vienna, 1980); United Nations Convention on
the Carriage of Goods by Sea, 1978 (Hamburg); and
United Nations Convention on Contracts for the
International Sale of Goods (Vienna, 1980).

ANNEX

1. Convention on the Limitation Period in the International Sale of Goods
(New York, 1974)

27 November 1978

23 December 1977
6 December 1982*

9 October 1981

Accession

20 March 1980

26 May 1977

7 October 1975
16 June 1983

Ratification

14 June 1974
5 December 1974
14 June 1974
14 June 1974
13 May 1975
11 December 1975
14 June 1974
14 June 1974
14 June 1974

14 June 1974
24 February 1975
14 June 1974
30 August 1974
29 August 1975

Signature

Argentina
Brazil
Bulgaria
Byelorussian SSR
Costa Rica
Czechoslovakia
Dominican Republic
Egypt
German Democratic Republic
Ghana
Hungary
Mongolia
Nicaragua
Norway
Poland
Ukrainian SSR
USSR
Yugoslavia

Signatures only: 10; ratifications: 4; accessions: 4

State

Declarations and reservations

Upon signature, Norway declared that in accordance with article 34 the Convention would
not govern contracts of sale where the seller and the buyer both had their relevant places of
business within the territories of the Nordic States (i.e. Norway, Denmark, Finland, Iceland
and Sweden).

-By virtue of accession to Protocol Amending the Convention on the Limitation Period in the
International Sale of Goods (Vienna, 1980) (art. VIII (2) of the Protocol).
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2. Protocol amending the Convention on the Limitation Period in the International Sale of
Goods (Vienna, 1980)

State

Egypt
Hungary
Argentina

3.

Accession

6 December 1982
16 June 1983
19 July 1983

United Nations Convention on the Carriage of Goods by Sea, 1978 (Hamburg)

State

Austria
Barbados
Brazil
Chile
Czechoslovakia
Denmark
Ecuador
Egypt
Finland
France
Germany, Federal Rep. of
Ghana
Holy See
Hungary
Lebanon
Madagascar
Mexico
Morocco
Norway
Pakistan
Panama
Philippines
Portugal
Romania
Senegal
Sierra Leone
Singapore
Sweden
Tunisia
Uganda
United Rep. of Tanzania
United States of America
Venezuela
Zaire

Signature

30 April 1979

31 March 1978
31 March 1978
6 March 1979
18 April 1979
31 March 1978
31 March 1978
18 April 1979
18 April 1979
31 March 1978
31 March 1978
31 March 1978
23 April 1979

31 March 1978
31 March 1978

18 April 1979
8 March 1979
31 March 1978
14 June 1978
31 March 1978

31 March 1978
15 August 1978
31 March 1978
18 April 1979

30 April 1979
31 March 1978
19 April 1979

Ratification

9 July 1982

23 April 1979

5 July 1984

Accession

2 February 1981

4 April 1983

12 June 1981

7 January 1982

15 Sept. 1980
6 July 1979
24 July 1979

Signatures only: 24; ratifications: 3; accessions: 7

Declarations qnd reservations

Upon signing the Convention, the Czechoslovak Socialist Republic declared in accordance
with article 26 a formula for converting the amounts of liability referred to in paragraph 2 of
that article into the Czechoslovak currency and the amount of the limits of liability to be
applied in the territory of the Czechoslovak Socialist Republic as expressed in the
Czechoslovak currency.

4. United Nations Convention on Contracts for the International Sale of Goods, Vienna (1980)

State

Argentina
Austria
Chile
China
Czechoslovakia
Denmark
Egypt

Signature

11 April 1980
11 April 1980
30 September 1981
I September 1981
26 May 1981

Ratification Accession

19 July 1983

6 December 1982



Part Two. Status of conventions 383

State Signature Ratification Accession

Finland 26 May 1981
France 27 August 1981 6 August 1982
German Democratic Republic 13 August 1981
Germany, Federal Rep. of 26 May 1981
Ghana II April 1980
Hungary II April 1980 16 June 1983
Italy 30 Sept. 1981
Lesotho 18 June 1981 18 June 1981
Netherlands 29 May 1981
Norway 26 May 1981
Poland 28 September 1981
Singapore II April 1980
Sweden 26 May 1981
Syrian Arab Republic 19 October 1982
United States of America 31 August 1981
Venezuela 28 September 1981
Yugoslavia II April 1980 27 March 1985

Signatures only: 17; ratifications: 4; accessions: 3

Declarations and reservations

Upon signing the Convention, the Governments of Denmark, Finland, Norway and
Sweden declared in accordance with article 92 (I) that they would not be bound by part 11 of
the Convention (Formation of the Contract).

Upon ratifying the Convention, the Government of Hungary declared that it considered
the General Conditions of Delivery of Goods between Organizations of the Member
Countries of the Council for Mutual Economic Assistance to be subject to the provisions of
article 90 of the Convention.

Upon ratifying the Convention, the Governments of Argentina and Hungary stated, in
accordance with articles 12 and 96 of the Convention, that any provision of article 11,
article 29 or part 11 of the Convention that allows a contract of sale or its modification or
termination by agreement or any offer, acceptance or other indication of intention to be
made in any form other than in writing, does not apply where any party has his place of
business in their respective States.



VIII. TRAINING AND ASSISTANCE

Training and assistance: report of the Secretary-General (A/CN.9/270)a

1. At the seventeenth session of the Commission,l
there was wide agreement that the sponsorship of
regional symposia and seminars on international trade
law in general should be continued and strengthened. It
was stressed that such symposia and seminars were of
great benefit to lawyers and businessmen in developing
countries. The Commission approved the general ap
proach taken by the secretariat in the organization of
symposia and seminars.

2. By its resolution 39/82 of 13 December 1984 on the
report of the Commission on the work of its seventeenth
session, the General Assembly reaffirmed the impor
tance, in particular for developing countries, of the
work of the Commission concerned with training and
assistance in the field of international trade law. It also
reaffirmed the desirability for the Commission to
sponsor symposia and seminars, in particular those
organized on a regional basis, to promote training and
assistance in the field of international trade law. The
General Assembly also expressed its appreciation to
Governments and institutions for arranging symposia
and seminars, and invited Governments, relevant United
Nations organs, organizations, institutions and indi
viduals to assist the secretariat in financing and
organizing symposia and seminars. The main activities
undertaken in this field since the date of the report on
training and assistance presented to the seventeenth
session of the Commission (A/CN.91256), and some
activities which are intended to be undertaken in the
course of 1985 and early 1986, are set forth below in the
chronological order in which they have occurred or are
expected to occur.

3. The UNCITRAL secretariat collaborated in a joint
working programme (Vienna, 5 September 1984) with
the International Bar Association (IBA). The agenda
related to topics of special interest to Committee D
(concerned with procedures for settling disputes) and
Committee T (concerned with international construc
tion contracts) of the IBA, and there was a discussion
of the progress of work on the UNCITRAL draft
Model Law on. international commercial arbitration
(hereinafter referred to as the UNCITRAL draft Model
Law) and the UNCITRAL draft Legal Guide on

aFor consideration by the Commission see Report, chapter VII (part
one, A, above).

'Report of the United Nations Commission on International
Trade Law on the work of its seventeenth session, Official Records of
the General Assembly, Thirty-ninth Session, Supplement No. 17
(A-/39/17), para. 141.

drawing up international contracts for the construction
of industrial works (hereinafter referred to as the
UNCITRAL draft Legal Guide on industrial contracts).

4. An Asian Pacific Regional Trade Law Seminar
(Canberra, Australia, 22-27 November 1984) was con
ducted by the Attorney-General's Department of
Australia, in association with the':tJNCITRAL secre
tariat and the Asian-African Legal Consultative
Committee. The International Institute for the Unifica
tion of Private Law (UNIDROIT) and the Hague
Conference on Private International Law also partici
pated. The seminar was attended by lawyers, business
men and government officials from twenty-five countries
in the region. Fellowships were provided by the
Government of Australia for participants from the
region. The main subjects emanating from the work of
the Commission which were discussed were the United
Nations Convention on the Carriage of Goods by Sea,
1978 (hereinafter referred to as the Hamburg Rules),
the United Nations Convention on Contracts for the
International Sale of Goods (Vienna, 1980) (hereinafter
referred to as the Vienna Sales Convention), and the
UNCITRAL draft Legal Guide on industrial contracts.
Other subjects discussed irtcluded the Convention on
Agency in the International Sale of Goods, Geneva,
1983, the revision of the Convention on the Law
Applicable to the International Sale of Goods, The
Hague, 1955, and the settlement of international com
mercial disputes in the region.

5, The UNCITRAL secretariat participated in a semi
nar (Dubrovnik, Yugoslavia, 11-23 March 1985) on the
international sale of goods organized by the Inter
University Centre of Postgraduate Studies, Dubrovnik,
The major topic for discussion was the Vienna Sales
Convention. The seminar was intended as an intensive
course for young lawyers and legal researchers at the
post-graduate level and was attended by forty partici
pants, mostly from various European countries,
Fellowships for attending the seminar were provided by
the Deutscher Akademischer Austauschdienst of the
Federal Republic of Germany, the Inter-University
Centre, the Swiss National Fund, and Zagreb University.

6. The Chamber of Commerce of Bogota and the
UNCITRAL secretariat will organize a regional semi
nar (Bogota, Colombia, 22-23 April 1985) on inter
national trade law and foreign trade, with the support
of the secretariat of the Organization of American
States. The seminar will be attended by practising
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lawyers, law teachers and businessmen from countries
of the Andean region. The subjects to be discussed are
UNCITRAL's role in Latin America, the Hamburg
Rules, the Convention on the Limitation Period in the
International Sale of Goods, New York, 1974, the
Vienna Sales Convention, the UNCITRAL Arbitration
Rules and Conciliation Rules, the UNCITRAL draft
Model Law and the UNCITRAL draft Legal Guide on
industrial contracts.

7. The UNCITRAL secretariat will collaborate,
together with the Economic University of Vienna, in a
summer school seminar (Vienna, 7 July-2 August 1985)
organized by the Dickinson School of Law, Pennsyl
vania, United States, dealing with the unification and
harmonization of international trade law. The seminar
will deal in general with the work of UNCITRAL and
will consider in detail the Vienna Sales Convention, the
UNCITRAL draft Model Law, and the UNCITRAL
draft Legal Guide on industrial contracts.

8. The UNCITRAL secretariat will participate in a
Euro-Arab Congress (Port El-Kantaouy(Sousse),
Tunisia, 24-27 September 1985) on arbitration in Euro
Arab relations. The Congress will be a biregional
symposium organized by the Euro-Arab Chambers of
Commerce.

9. The UNCITRAL secretariat will collaborate with
the International Development Law Institute in a
seminar (Rome, 1-14 December 1985) on resolving
international commercial disputes. The seminar will be
attended by government officials from developing
countries. Among the subjects for discussion will be the
UNCITRAL Arbitration Rules and Conciliation Rules
and the UNCITRAL draft Model Law.

10. The Government of Djibouti and the International
Chamber of Commerce will organize a regional seminar
in Djibouti during the course of 1985 on the settlement

of international commercial disputes in developing
countries, in collaboration with the Chamber of Industry
of Djibouti, the UNCITRAL secretariat, and the
European Development Fund. The conference will
consider the UNCITRAL Arbitration Rules and Concil
iation Rules and the UNCITRAL draft Model Law.

11. The Regional Centre for Commercial Arbitration,
Cairo, and the UNCITRAL secretariat are considering
the organization of a regional seminar on international
commercial arbitration in Cairo early in 1986. The
subjects to be discussed are likely to be the promotion
of arbitration in the region and the work ofUNCITRAL
in the field of the settlement of international commercial
disputes through arbitration and conciliation. It is
expected that participants from several Middle Eastern
countries will attend.

12. The UNCITRAL secretariat will have discussions
with the United Nations Institute for Training and
Research (UNITAR) and the United Nations Develop
ment Programme (UNDP) with a view to collaborating
with those institutions in including international trade
law subjects in the regional symposia and seminars
organized by them in developing countries.

13. On several occasions other than those mentioned
in the preceding paragraphs, the UNCITRAL secretariat
has addressed gatherings of lawyers and government
officials in order to promote the work of the Commis
sion. The secretariat has also contributed articles to
legal periodicals on various aspects of the Commission's
work. The secretariat intends to keep in touch with
organizations and Governments with a view to colla
borating with them in organizing symposia and seminars.

14. Since the seventeenth session of the Commission,
three interns received training with the UNCITRAL
secretariat and were associated with on-going projects
of the Commission.



IX. DISSEMINATION OF DECISIONS

Dissemination of decisions concerning UNCITRAL legal texts and uniform interpretation of such texts: note
by the secretariat (AlCN.9/267)a .
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Introduction

1. At the sixteenth (1983) and seventeenth (1984)
sessions of the United Nations Commission on Inter
national Trade Law, suggestions were made that means
should be explored to disseminate judicial and arbitral
decisions concerning legal texts emanating from the
work of the Commission. l At the session of the Sixth
Committee held during the thirty-ninth session of the
General Assembly, a request was also made that the
secretariat submit a paper on this subject to the
eighteenth session of the Commission.2 Although, as
more fully discussed below, it might be premature at
this time for the Commission to formulate concrete
mechanisms to disseminate decisions relating to
UNCITRAL legal texts, this paper is presented in
response to the suggestions and request noted above in
order to enable the Commission to begin to consider
some of the issues involved in this connection, pre
liminary to its deciding on concrete measures at the
appropriate time. This paper also considers possible
means for the Commission to promote the uniform
interpretation of legal texts emanating from its work.

aFor consideration by the Commission see fteport, chapter IX, D
(part one, A, above).

'Report of the United Nations Commission on International Trade
Law on the work of its sixteenth session, Official Records of the
General Assembly, Thirty-eighth Session, Supplement No. 17 (A/38/17),
para. 137; Report of the United Nations Commission on International
Trade Law on the work of its seventeenth session, Official Records of
the General Assembly, Thirty-ninth Session, Supplement No. 17
(A/39/17), para. 155.

2A/C.6/39/SR.4, para. 28.

2. There does not now exist a well-established mecha
nism for ensuring that parties to commercial trans
actions, lawyers, arbitral tribunals or courts have access
to decisions of foreign courts or of arbitral tribunals
relating to UNCITRAL legal texts. In most parts of the
world, decisions of foreign courts are available, if at all,
only to a limited extent; collections of reported decisions
by courts of large or even representative numbers of
countries are available only in the few major law
libraries of the world.. Even when collections of
decisions from a number of countries are available, the
lack of an indexing or other system to refer to decisions
within each collection concerning UNCITRAL legal
texts makes it extremely difficult to identify and become
aware of such decisions. Moreover, the comprehensive
ness of collections of reported court decisions varies
from country to country. In many countries, a degree of
selectivity is employed in choosing cases to be reported;
in some countries, only a small number of cases are
reported. Court decisions may also be available in other
sources, such as legal journals. However, these journals
often employ an even greater degree of selectivity with
respect to the cases which they cover. Moreover, these
sources often contain only summaries of, commentaries
upon or references to the court decisions, rather than
the decisions in full. 3 When foreign cases are available,
they are usually available only in their original

3Some journals publish complete or edited decisions relating to
various international conventions in the field of international trade
law, such as the Uniform Law Review, published by the International
Institute for the Unification of Private Law (UNIDROIT); the Revue
frant;:aise de droit aerien, published by the Association d'etudes et de
documentation de droit aerien; European Transport Law and European
Commercial Cases, published by the European Law Centre, Ltd.



388 Yearbook of the United Nations Commission on International Trade Law, 1985, Volume XVI

languages. The availability of arbitral decisions is even
less consistent and comprehensive than that of court
decisions.

3. It might be considered whether means should be
explored to disseminate decisions relating to all
UNCITRAL legal texts, or only certain texts. It may be
desirable for such decisions to include those relating to
the international conventions emanating from the work
of the Commission, model laws adopted by the Com
mission, and the UNCITRAL Arbitration Rules and
the UNCITRAL Conciliation Rules. With respect to
decisions concerning the provision for a universal unit
of account for expressing monetary amounts in inter
national transport and liability conventions, and the
alternative provisions for adjustment of the limits of
liability in such conventions, adopted by the Commis
sion in 1982,4 it may be difficult for such decisions to be
identified and to be selected for dissemination, inasmuch
as they will likely appear as or within decisions
concerning the international conventions in which such
provisions are contained. Moreover, the desirability of
disseminating decisions concerning these provisions
may be somewhat less compelling, since such decisions
are more likely to involve simply the application of
straightforward provisions rather than the interpreta
tion of the provisions.

I. Means of collecting and disseminating decisions

4. The Commission might wish to consider possible
courses of action for the dissemination of decisions
relating to UNCITRAL legal texts. The first step would
be to establish a procedure enabling the UNCITRAL
secretariat to collect the relevant decisions.

5. With respect to judicial decisions, the most efficient
approach might be for each State to provide the
secretariat with decisions of courts in that State dealing
with UNCITRAL legal texts. The means and forms of
reporting judicial decisions vary from country to
country, and each State would be in the best position to
take the necessary measures to provide the secretariat
with decisions of its own courts. At an appropriate time
(e.g. after the United Nations Convention on Contracts
for the International Sale of Goods (Vienna, 1980)
enters into force), the Commission might recommend
that the General Assembly adopt a resolution calling
upon States to provide the secretariat with such
decisions. With respect toarbitral decisions, the resolu
tion could also request institutions which administer
international commercial arbitration cases, and arbitral
tribunals, to transmit to the secretariat their decisions
in cases involving UNCITRAL legal texts, subject to
any consent of the parties required under rules governing
the arbitration. 5

'Report of the United Nations Commission on Internationai Trade
Law on the work of its fifteenth session, Official Records of the
General Assembly, Thirty-seventh Session, Supplement No. 17(A!3?!!?),
para. 63.

5Ru!es of arbitral procedure often provide that decisions in
arbitration cases may be made public only with the consent of both
parties; see, e.g. UNCITRAL Arbitration Rules, art. 32(5).

6. The second step would be to devise a means to
maximize the worldwide availability of the decisions
collected. The following is one possible means by which
this might be done. The secretariat would choose
decisions to be disseminated. A degree of selectivity
might have to be employed in this regard, particularly if
court Of arbitral decisions were to become numerous.
Decisions supplied to the secretariat in one of the six
official languages of the United Nations would be
issued in some form as documents of the Commission
for general distribution (under the A/CN.9/ ... symbol),
in all official languages of the United Nations. In some
cases, the complete decisions might be issued; in other
cases, it might be necessary for the secretariat to edit or

,summarize decisions or portions thereof. These docu
ments would be distributed through the usual channels
to all governments, as well as to United Nations
depository libraries and other recipients worldwide.
Each volume of the UNCITRAL Yearbook would
contain the decisions which had been issued as
UNCITRAL documents over the course of the relevant
year. In addition, references could be made to other
decisions relating to UNCITRAL legal texts which had
been obtained by the secretariat.

7. The dissemination of decisions relating to
UNCITRAL legal texts could have financial implica
tions, depending upon the amount of time which the
secretariat would have to spend in processing the
decisions for issuance as Commission documents, as
well as the costs of translating, printing and distributing
such documents. If the decisions are not numerous, it
might be possible for such costs to be accommodated in
the regular budget of the Commission. The Commis
sion may wish to decide upon the concrete procedure
for disseminating decisions relating to UNCITRAL
legal texts when one or more of the conventions
elaborated by the Commission enter into force and the
secretariat begins to receive decisions relating to such
texts. At that point, it would be possible to assess more
accurately the extent of the financial implications
involved.

11. Means of promoting uniform interpretation
of UNCITRAL legal texts

8. Uniformity in the interpretation of legal texts
designed to achieve uniformity of law is a desirable
objective. The widespread distribution of decisions
concerning UNCITRAL legal texts could itself promote
a measure of uniformity in the interpretation of such
texts. Such decisions could be taken into consideration
by parties in planning and executing their commercial
transactions, as well as by lawyers, courts and arbitral
tribunals in dealing with disputes arising from such
transactions. The' extent to which courts will take into
account decisions of foreign courts varies, and depends
on a number of factors. However, courts are often more
apt to take into account foreign decisions relating to
legal texts which are intended to achieve international
uniformity of law than other decisions. The incentive to
take into account foreign decisions could be even
greater with respect to decisions relating to the conven-
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tions elaborated by the Commission, each of which
specifically provides that in the interpretation of the
convention, regard is to be had to its international
character and to the need to promote uniformity.6

9. Consideration might also be given to the question
of whether the Commission might play a more direct
role in promoting the uniform interpretation of
UNCITRAL legal texts. The suitability of various roles
is discussed below.

10. Resolving conflicting interpretations in court or
arbitral decisions: Under this possibility, the Commis
sion would consider conflicts in the interpretation of
UNCITRAL legal texts by courts or arbitral tribunals
and would express its opinion as to the proper
interpretation of the texts. This approach might be
found to be unsuitable with respect to conventions
elaborated by the Commission and model laws adopted
by it. Such legal texts are incorporated into the national
laws of the States adhering to the conventions or
implementing the model laws. This approach would
therefore involve the Commission in intervening in
interpretations by courts of their own national laws
when the competence to do so has not been granted to
the Commission by the States parties to or adopting the
texts concerned. In addition, in the case of conventions
which have been adopted in final form by forums other
than the Commission itself (i.e. by conferences of
plenipotentiaries), the Commission would become
involved in interpreting texts which it had not even
adopted in final form. Moreover, an interpretation of a
legal provision is very often made within the particular
factual context of the case in which the interpretation is
rendered. Therefore, the task of resolving two conflicting
interpretations would in many cases require a detailed
review of the cases within which the interpretations
were rendered. The performance of such a task by the
Commission would make it very similar to an "inter
national court of appeal". It might be considered more
suitable, however, for the Commission to resolve
conflicting interpretations of the UNCITRAL Arbitra
tion Rules and the UNCITRAL Conciliation Rules,
since many of the objections to the performance of such
a function with respect to conventions and model laws
would not apply to the resolution of conflicting
interpretations of these Rules.

11. Responding to questions referred to the Commission
in the context of a dispute: Under this possibility,
the Commission would render interpretations of
UNCITRAL legal texts at the request of a court or
arbitral tribunal or of one or both of the parties to a

'See Official Records of the United Nations Conference on Prescrip
tion (Limitation) in the International Sale of Goods (United Nations
publication. Sales No. E.74.V.8), part one, Convention on the
Limitation Period in the International Sale of Goods, art. 7: Official
Records of the United Nations Convention on the Carriage of Goods by
Sea (United Nations publication, Sales No. E.80.VIII.I), part I, Final
Act of the United Nations Conference on the Carriage of Goods by
Sea (A/CONF.89/l3), annex I, art. 3: Official Records of the United
Nations Conference on Contracts for the International Sale of Goods
(United Nations publication, Sales No. E.8I.IV.3), United Nations
Convention on Contracts for the International Sale of Goods
(A/CONF.97/1, annex I, art. 7 (I».

dispute. Many of the factors referred to in the previous
paragraph may be relevant to the question of whether
such an approach is suitable. It may also be relevant to
consider that, if the interpretations were to be rendered
by the Commission asa whole at its annual sessions,
the resolution of the disputes could be delayed for
substantial periods of time until. such interpretations
were rendered. In addition, it may be considered that in
order for such a function to be exercised effectively by
the Commission, the parties to the dispute should be
entitled to present their views to the Commission on the
question referred to iL

12. Responding to abstract questions of interpretation
addressed to the Commission: Under this possibility, the
Commission would respond to abstract questions of
interpretation, arising from UNCITRAL legal. texts,
addressed to the Commission by parties to a commer
cial transaction· or by other interested persons. Such
questions are those which do not arise in the context of
a dispute (although dealing with such questions may
affect concrete disputes). The circumstances discussed
in para. 10, above, may also make this approach
unsuitable with respect to abstract questions of inter
pretation of conventions elaborated by the Commission
and model laws adopted by it.

13. However, the approach might warant further
consideration with respect to abstract questions of
interpretation arising from the UNCITRAL Arbitration
Rules and the UNCITRAL Conciliation Rules. Such
legal texts have been adopted by the Commission itself
and do not constitute part of the national law of States.
An analogy might be found in the procedures employed
by the Commission on Banking Technique and Practice
of the International Chamber of Commerce (ICC),
which issues interpretations of the Uniform Customs
and Practice for Documentary Credits in response to
abstract questions of principle addressed to that Com
mission by banks and other interested entities or
persons. This function is not exercised if the question of
interpretation arises in connection with a dispute. The
decisions issued by the Commission on Banking Tech
nique and Practice have been published in booklets
made available to the general public. If a similar
undertaking by the Commission with respect to the
UNCITRAL Arbitration Rules and the UNCITRAL
Conciliation Rules were thought to merit further
exploration, a number of questions would have to be
considered, such as whether requests for interpretation
should be initially considered by a working group or by
another small group of Commission members, the exact
terms of reference and procedures to be followed in
connection with the exercise of such a function, and the
costs of engaging in such a procedure.

14. Certain supra-national institutions have been given
competence to render interpretations of conventions
and laws designed to achieve uniformity of law. For
example, national courts of States members of the
European Economic Community may (and, in the case
of courts of final recourse, must) call upon the
European Court of Justice to interpret the provisions of
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the Treaty of Rome setting up the Community.7 In
addition, the Benelux countries have established a
Benelux Court of Justice which has jurisdiction to
render interpretations of uniform laws adopted by those
three countries.8 Also, the Articles of Agreement of the
International Monetary Fund provide that questions of
interpretation of the provisions of the Agreement
between Fund members or between a member and the
Fund shall be submitted to the Executive Directors of
the Fund for their decision. A decision issued by the
Executive Directors may then be referred to the Board
of Governors of the Fund.9 However, an essential
feature of all of these procedures is that in each case
competence is given to the body authorized to interpret
the legal text in question by the States which are parties
to or which have adopted the text. These procedures
may therefore not be viewed as precedents for the
assumption by the Commission of competence to
interpret legal texts which have been incorporated into
the national law of States.

15. In view of the foregoing discussion, the Commis
sion might consider the following to be an appropriate
mechanism for dealing with problems concerning the
uniform interpretation of UNCITRAL legal texts. In
addition to disseminating decisions concerning
UNCITRAL legal texts (see para. 6, above), the
Commission could request its secretariat also to monitor
judicial and arbitral decisions relating to the interpreta
tion of such texts, and to report to the Commission on
the status of the interpretation of such texts as
circumstances warrant. In pointing out conflicts in the
interpretation of provisions of UNCITRAL texts, as
well as gaps in such provisions which come to light, the
issuance of such reports could itself assist in promoting
the uniform interpretation of such texts. Moreover, in
the light of these reports, the Commission could
consider steps to be taken to deal with such conflicting
interpretations or gaps. The nature of such steps would
vary with the circumstances, including the nature of the
legal texts concerned. For example, with respect to
conflicts in the interpretation of provisions of the
UNCITRAL Arbitration Rules or the UNCITRAL
Conciliation Rules, the Commission might decide to
express its opinion as to the correct interpretation of
the provisions in question (see para. 10, above). With

'Treaty establishing the European Economic Community (Rome,
1957), art. 177.

8Rodiere, Introduction au droit compare (1979), p. 132.
9Articles of Agreement of the International Monetary Fund,

art. XVIII.

respect to these or other UNCITRAL legal texts, the
Commission might even as a last resort decide that the
text should be amended so as to resolve the conflict in
interpretation or the ambiguity. In the case of a text
which has been adopted in its final form by the
Commission, the Commission could amend the text
itself. On the other hand, in the case of a convention
elaborated by UNCITRAL, but which has been adopted
in final form by a diplomatic conference, the Commission
might decide to recommend that procedures be instituted
to amend the convention. In some cases, the Commission
might consider that a new legal text is needed. lo The
Commission might wish to consider the concrete steps to
be taken to deal with problems concerning the uniform
interpretation of an UNCITRAL legal text at the time
when it considers a report submitted to it by its secretariat
pointing out specific problems.

Conclusions

16. At an appropriate time, perhaps after the entry into
force of the United Nations Convention on Contracts for
the International Sale of Goods (Vienna, 1980), the
Commission may wish to consider establishing a means of
collecting and disseminating court and arbitral decisions
relating to international conventions elaborated by the
Commission, model laws adopted by the Commission,
and the UNCITRAL Arbitration Rules and the
UNCITRAL Conciliation Rules, as described in
paras. 4-6, above. In addition, the Commission may
wish to consider following the measures discussed in
para. 15, above, to promote the uniform interpretation
of these legal texts, as well as the measures discussed in
paras. 10 and 13 to promote the uniform interpretation
of the UNCITRAL Arbitration Rules and the
UNCITRAL Conciliation Rules.

I°It may be recalled in this connection that the secretariat
submitted to the twelfth session (1979) of the Commission a study on
the application and interpretation of the Convention on the Recogni
tion and Enforcement of Foreign Arbitral Awards (New York, 1958)

·(A/CN.9/168). This study noted certain problems with respect to the
interpretation and application of the Convention but concluded that
despite such problems, the Convention had satisfactorily met the
general purpose for which it was adopted, and that an amendment ·of
the Convention was not then necessary. On the other hand, the
secretariat recommended that certain other steps be taken to
eliminate certain problem areas and to facilitate the application of
the Convention (A/CN.9/168, para. 50; see, also, the note by the
secretariat on the subject, A/CN.9/169). These steps resulted in the
work by the Commission towards the preparation of a model law on
international commercial arbitration.



I. UNCITRAL MODEL LAW ON INTERNATIONAL COMMERCIAL ARBITRATION
(A/40/t7, ANNEX I)

UNCITRAL model Law on International Commercial Arbitration (as adopted by the United Nations Commission on
International Trade Law on 21 June 1985)

CHAPTER 1. GENERAL PROVISIONS

'Article 1.
Scope ofapplication*

(1) This Law applies to international commercial** arbitra
tion, subject to any agreement in force between this State and
any other State or States.

(2) The provisions of this Law, except articles 8, 9, 35 and
36, apply only if the place of arbitration is in the territory of
this State.

(3) An arbitration is international if:
(a) the parties to an arbitration agreement have, at the

time of the conclusion of that agreement, their places of
business in different States; or

(b) one of the following places is situated outside the State
in which the parties have their places of business:

(i) the place of arbitration if determined in, or pursuant
to, the arbitration agreement;

(H) any place where a substantial part of the obligations
of the commercial relationship is to be performed or
the place with which the subject-matter of the dispute
is most closely connected; or

(c) the parties have expressly agreed that the subject
matter of the arbitration agreement relates to more than one
country.

(4) For the purposes of paragraph (3) of this article:
(a) if a party has more than one place of business, the

place of business is that which has the closest relationship to
the arbitration agreement;

(b) if a party does not have a place of business, reference
is to be made to his habitual residence.

(5) This Law shall not affect any other law of this State by
virtue of which certain disputes may not be submitted to
arbitration or may be submitted to arbitration only according
to provisions other than those of this Law.

*Article headings are for reference purposes only and are not to be
used for purposes of interpretation.

**The term "commercial" should be given a wide interpretation so
as to cover matters arising from all relationships of a commercial
nature, whether contractual or not. Relationships of a commercial
nature include, but are not limited to, the following transactions: any
trade transaction for the supply or exchange of goods or services;
distribution agreement; commercial representation or agency; fac
toring; leasing; construction of works; consulting; engineering;
licensing;. investment; financing; banking; insurance; exploitation
agreement or concession; joint venture and other forms of industrial
or business co-operation; carriage of goods or passengers by air, sea,
rail or road.

Article 2.
Definitions and rules of interpretation

For the purposes of this Law:
(a) "arbitration" means any arbitration whether or not

administered by a permanent arbitral institution;
(b) "arbitral tribunal" means a sole arbitrator or a panel

of arbitrators;
(c) "court" means a body or organ of the judicial system

of a State;
(d) where a provision of this Law, except article 28, leaves

the parties free to determine a certain issue, such freedom
includes the right of the parties to authorize a third party,
including an institution, to make that determination;

(e) where a provision of this Law refers to the fact that
the parties have agreed or that they may agree or in any other
way refers to an agreement of the parties, such agreement
includes any arbitration rules referred to in that agreement;

(f) where a provision of this Law, other than in
articles 25 (a) and 32 (2) (a), refers to a claim, it also applies
to a counter-claim, and where it refers to a defence, it also
applies to a defence to such counter-claim.

Article 3.
Receipt of written communications

(1) Unless otherwise agreed by the parties:
(a) any written communication is deemed to have been

received if it is delivered to the addressee personally or if it is
delivered at his place of business, habitual residence or
mailing address; if none of these can be found after making a
reasonable inquiry, a written communication is deemed to
have been received if it is sent to the addressee's last-known
place of business, habitual residence or mailing address by
registered letter or any other means which provides a record
of the attempt to deliver it;

(b) the communication is deemed to have been received
on the day it is so delivered.

(2) The provisions of this article do not apply to communi
cations in court proceedings.

Article 4.
Waiver of right to object

A party who knows that any provision of this Law from
which the parties may derogate or any requirement under the
arbitration agreement has not been complied with and yet
proceeds with the arbitration without stating his objection to
such non-compliance without undue delay or, if a time-limit is
provided therefor, within such period of time, shall be deemed
to have waived his right to object.
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Article 5.
Extent of court intervention

In matters governed by this Law, no court shall intervene
except where so provided in this Law.

Article 6.
Court or other authority for certain functions

ofarbitration assistance and supervisiofJ

The functions referred to in articles 11 (3), 11 (4), 13 (3), 14,
16 (3) and 34 (2) shall be performed by ... [Each State
enacting this model law specifies the court, courts or, where
referred to therein, other authority competent to perform
these functions.]

CHAPTER n. ARBITRATION AGREEMENT

Article 7.
Definition andform ofarbitration agreement

(I) "Arbitration agreement" is an agreement by the parties
to submit to arbitration all or certain disputes which have
arisen or which may arise between them in respect of a
defined legal relationship, whether contractual or not. An
a.rbitration agreement may be in the form of an arbitration
clause in a contract or in the form of a separate agreement.

(2) The arbitration agreement shall be in writing. An
agreement is in writing if it is contained in a document signed
by the parties or in an exchange of letters, telex, telegrams or
other means of telecommunication which provide a record of
the agreement, or in an exchange of statements of claim and
defence in which the existence of an agreement is alleged by
one party and not denied by another. The reference in a
contract to a document containing an arbitration clause
constitutes an arbitration agreement provided that the contract
is in writing and the reference is such as to make that clause
part of the contract.

Article 8.
Arbitration agreement and substantive claim before court

(I) A court before which an action is brought in a matter
which is the subject of an arbitration agreement shall, if a
party so requests not later than when submitting his first
statement on the substance of the dispute, refer the parties to
arbitration unless it finds that the agreement is nuH and void,
inoperative or incapable of being performed.

(2) Where an action referred to in paragraph (1) of this
article has been brought, arbitral proceedings may nevertheless
be commenced or continued, and an award may be made,
while the issue is pending before the court.

Article 9.
Arbitration agreement and interim measures by court

It is not incompatible with an arbitration agreement for a
party to request, before or during arbitral proceedings, from a
court an interim measure of protection and for a court to
grant such measure.

CHAPTER Ill. COMPOSITION OF
ARBITRAL TRIBUNAL

Article 10.
Number of arbitrators

(I) The parties are free to determine the number of
arbitrators.

(2) Failing such determination, the number of arbitrators
shall be three.

Article 11.
Appointment ofarbitrators

(I) No person shall be precluded by reason of his nationality
from acting as an arbitrator, unless otherwise agreed by the
parties.

(2) The parties are free to agree on a procedure of
appointing the arbitrator or arbitrators, subject to the
provisions of paragraphs (4) and (5) of this article.

(3) Failing such agreement,
(a) in an arbitration with three arbitrators, each party

shall appoint one arbitrator, and the two arbitrators thus
appointed shaH appoint the third arbitrator; if a party fails to
appoint the arbitrator within thirty days of receipt of a
request to do so from the other party, or if the two arbitrators
fail to agree on the third arbitrator within thirty days of their
appointment, the appointment shaH be made, upon request of
a party, by the court or other authorityspecified in article 6;

(b) in an arbitration with a sole arbitrator, if the parties
are unable to agree on the arbitrator, he shall be appointed,
upon request of a party, by the court or other authority
specified in article 6.

(4) Where, under an appointment procedure agreed upon by
the parties,

(a) a party fails to act as required under such procedure,
or

(b) the parties, or two arbitrators, are unable to reach an
agreement expected of them under such procedure, or

(c) a third party, including an institution, fails to perform
any function entrusted to it under such procedure,

any party may request the court or other authority specified
in article 6 to take the necessary measure, unless the
agreement on the appointment procedure provides other
means for securing the appointment.

(5) A decision on a matter entrusted by paragraph (3) or (4)
of this article to the court or other authority specified in
article 6 shaH be subject to no appeal. The court or other
authority, in appointing an arbitrator, shaH have due regard
to any qualifications required of the· arbitrator by the
agreement of the parties and to such considerations as are
likely to secure the appointment of an independent and
impartial arbitrator and, in the case of a sole or third
arbitrator, shall take into account as well the advisability of
appointing an arbitrator of a nationality other than those of
the parties.

Article 12.
Groundsforchallenge

(1) When a person is approached in connection with his
possible appointment as an arbitrator, he shaH disclose any
circumstances likely to give rise to justifiable doubts as to his
impartiality or independence. An arbitrator, from the time of
his appointment and throughout the arbitral proceedings,
shall without delay disclose any such circumstances to the
parties unless they have already been informed of them by
him.

(2) An arbitrator may be challenged only if circumstances
exist that give fise to justifiable doubts as to his impartiality
or independence, or if he does not possess qualifications
agreed to by the parties. A party may chaHenge an arbitrator
appointed by him, or in whose appointment he has partici-
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pated, only for reasons of which he becomes aware after the
appointment has been made.

Article 13.
Challenge procedure

(1) The parties are free to agree on a procedure for
challenging an arbitrator, subject to the provisions of para
graph (3) of this article.

(2) Failing such agreement, a party who intends to challenge
an arbitrator shall, within fifteen days after becoming aware
of the constitution of the arbitral tribunal or after becoming
aware of any circumstance referred to in article 12 (2), send a
written statement of the reasons for the challenge to the
arbitral tribunal. Unless the challenged arbitrator withdraws
from his office or the other party agrees to the challenge, the
arbitral tribunal shall decide on the challenge.

(3) If a challenge under any procedure agreed upon by the
parties or under the procedure of paragraph (2) of this article
is not successful, the challenging party may request, within
thirty days after having received notice of the decision
rejecting the, challenge, the court or other authority specified
in article 6 to decide on the challenge, which decision shall be
subject to no appeal;' while such a request is pending, the
arbitral tribunal, including the challenged arbitrator, may
continue the arbitral proceedings and make an award.

Article 14.
Failure or impossibility to act

(1) If an arbitrator becomes de jure or de facto unable to
perform his functions or for other reasons fails to act without
undue delay, his mandate terminates if he withdraws from hi,S
office or if the parties agree on the termination. Otherwise, if
a controversy remains concerning any of these grounds, any
party may request the court or other authority specified in
article 6 to decide on the termination of the mandate, which
decision shall be subject to no appeal.

(2) If, under this article or article 13 (2), an arbitrator
withdraws from his office or a party agrees to the termination
of the mandate of an arbitrator, this does not imply
acceptance of the validity of any ground referred to in this
article or article 12 (2).

Article 15.

Appointment of substitute arbitrator

Where the mandate of an arbitrator terminates under
article 13 or 14 or because of his withdrawal from office for
any other reason or because of the revocation of his mandate
by agreement of the parties or in any other caSe of
termination of his mandate, a substitute arbitrator shall be
appointed according to the rules that were applicable to the
appointment of the arbitrator being replaced.

CHAPTER IV. JURISDICTION OF
ARBITRAL TRIBUNAL

Article 16.

Competence of arbitral tribunal to rule on its jurisdiction

(1) The arbitral tribunal may rule on its own jurisdiction,
including any objections with respect to the existence or
validity of the arbitration agreement. For that purpose, an
arbitration clause which forms part of a contract shall be
treated as an agreement independent of the other terms of the
contract. A decision by the arbitral tribunal that the contract

is null and void shall not entail ipso jure the invalidity of the
arbitration clause.

(2) A plea that the arbitral tribunal does not have jurisdic
tion shall be raised not later than the submission of the
statement of defence. A party is not precluded from raising
such a plea by the fact that he has appointed, or participated
in the appointment of, an arbitrator. A plea that the arbitral
tribunal is exceeding the scope of its authority shall be raised
as soon as the matter alleged to be beyond the scope of its
authority is raised during the arbitral proceedings. The
arbitral tribunal may, in either case, admit a later plea if it
considers the delay justified.

(3) The arbitral tribunal may rule on a plea referred to in
paragraph (2) of this article either as a preliminary question
or in an award on the merits. If the arbitral tribunal rules as a
preliminary question that it has jurisdiction, any party may
request, within thirty days after having received notice ofthat
ruling, the court specified in article 6 to decide the matter,
which decision shall be subject to no appeal; while such a
request is pending, the arbitral tribunal may continue the
arbitral proceedings and make an award.

Article 17.

Power ofarbitral tribunal to order interim measures

Unless otherwise agreed by the parties, the arbitral tribunal
may, at the request of a party, order any party to take such
interim measure of protection as the arbitral tribunal may
consider necessary in respect of the subject-matter of the
dispute. The arbitral tribunal may require any party to
provide appropriate security in connection with such measure.

CHAPTER V: CONDUCT OF
ARBITRAL PROCEEDINGS

Article 18.

Equal treatment ofparties

The parties shall be treated with equality and each party
shall be given a full opportunity of presenting his case.

Article 19.

Determination of rules ofprocedure

(1) Subject to the provisions of this Law, the parties are free
to agree on the procedure to be followed by the arbitral
tribunal in conducting the proceedings.

(2) Failing such agreement, the arbitral tribunal may,
subject to the provisions of this Law, conduct the arbitration
in such manner as it considers appropriate. The power
conferred upon the arbitral tribunal includes the power to
determine the admissibility, relevance, materiality and weight
of any evidence.

Article 20.

Place ofarbitration

(1) The parties are free to agree on the place of arbitration.
Failing such agreement, the place of arbitration shall be
determined by the arbitral tribunal having regard to the
circumstances of the case, including the convenience of the
parties.

(2) Notwithstanding the provisions of paragraph (1) of this
article, the arbitral tribunal may, unless otherwise agreed by
the parties, meet at any place it considers appropriate for
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consultation among its members, for hearing witnesses,
experts or the parties, or for inspection of goods, other
property or documents.

Article 21.

Commencement ofarbitral proceedings

Unless otherwise agreed by the parties, the arbitral
proceedings in respect of a particular dispute commence on
the date on which a request for that dispute to be referred to
arbitration is received by the respondent.

Article 22.

Language

(1) The parties are free to agree on the language or
languages to be used inthe arbitral proceedings. Failing such
agreement, the arbitral tribunal shall determine the language
or languages to be used in the proceedings. This agreement or
determination, unless otherwise specified therein, shall apply
to any written statement by a party, any hearing and any
award, decision or other communication by the arbitral
tribunal.

(2) The arbitral tribunal may order that any documentary
evidence shall be accompanied by a translation into the
language or languages agreed upon by the parties or
determined by the arbitral tribunal.

Article 23.

Statements of claim and defence

(1) Within the period of time agreed by the parties or
determined by the arbitral tribunal, the claimant shall state
the facts supporting his claim, the points at issue and the
relief or remedy sought, and the respondent shall state his
defence in respect of these particulars, unless the parties have
otherwise agreed as to the required elements of such
statements. The parties may submit with their statements all
documents they consider to be relevant or may add a reference
to the documents or other evidence they will submit.

(2) Unless otherwise agreed by the parties, either party may
amend or supplement his claim or defence during the course
of the arbitral proceedings, unless the arbitral tribunal
considers it inappropriate to allow such amendment having
regard to the delay in making it;

Article 24.

Hearings and written proceedings

(I) Subject to any contrary agreement by the parties, the
arbitral tribunal shall decide whether to hold oral hearings
for the presentation of evidence or for oral argument, or
whether the proceedings shall be conducted on the basis of
documents and other materials. However, unless the parties
have agreed that no hearings shall be held, the arbitral
tribunal shall hold such hearings at an appropriate stage of
the proceedings, if so requested by a party.

(2) The parties shall be given sufficient advance notice of
any hearing and of any meeting of the arbitral tribunal for
the purposes of inspection of goods, other property or
documents.

(3) All statements, documents or other information supplied
to the arbitral tribunal by one party shall be communicated
to the other party. Also any expert report or evidentiary
document on which the arbitral tribunal may rely in making
its decision shall be communicated to the parties.

Article 25.

Default ofa party

Unless otherwise agreed by the parties, if, without showing
sufficient cause,

(a) the claimant fails to communicate his statement of
claim in accordance with article 23(1), the arbitral tribunal
shall terminate the proceedings;

(b) the respondent fails to communicate his statement of
defence in accordance with article 23 (1), the arbitral tribunal
shall continue the proceedings without treating such failure in
itself as an admission of the claimant's allegations;

(c) any party fails to appear at a hearing or to produce
documentary evidence, the arbitral tribunal may continue the
proceedings and make the award on the evidence before it.

Article 26.

Expert appointed by arbitral tribunal

(I) Unless otherwise agreed by the parties, the arbitral
tribunal

(a) may appoint one or more experts to report to it on
specific issues to be determined by the arbitral tribunal;

(b) may require a party to give the expert any relevant
information or to produce, or to provide access to, any
relevant documents, goods or other property for his inspection.

(2) Unless otherwise agreed by the parties, if a party so
requests or if the arbitral tribunal considers it necessary, the
expert shall, after delivery of his written or oral report,
participate in a hearing where the parties have the opportu
nity to put questions to him and to present expert witnesses
in order to testify on the points at issue.

Article 27.

Court assistance in taking evidence

The arbitral tribunal or a party with the approval of the
arbitral tribunal may request from a competent court of this
State assistance in taking evidence. The court may execute the
request within its competence and according to its rules on
taking evidence.

CHAPTER VI. .MAKING OF AWARD
AND TERMINATION OF PROCEEDINGS

Article 28.

Rules applicable to substance of dispute

(1) The arbitral tribunal shall decide the dispute in accor
dance with such rules of law as are chosen by the parties as
applicable to the substance of the dispute. Any designation of
the law or legal system of a given State shall be construed,
unless otherwise expressed, as directly referring to the
substantive law of that State and not to its conflict of laws
rules.

(2) Failing any designation by the parties, the arbitral
tribunal shall apply the law determined by the conflict of laws
rules which it considers applicable.

(3) The arbitral tribunal shall decide ex aequo et bono or as
amiable compositeur only if the parties have expressly
authorized it to do so.

(4) In all cases, the arbitral tribunal shall decide in
accordance with the terms of the contract and shall take into
account the usages of the trade applicable to the transaction.
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Article 29.

Decision making by panel ofarbitrators

In arbitral proceedings with more than one arbitrator, any
decision of the arbitral tribunal shall be made, unless
otherwise agreed by the parties, by a majority of all its
members. However, questions of procedure may be decided
by a presiding arbitrator, if so authorized by the parties or all
members of the arbitral tribunal.

Article 30.

Settlement

(1) If, during arbitral proceedings, the parties settle the
dispute, the arbitral tribunal shall terminate the proceedings
and, if requested by the parties and not objected to by the
arbitral tribunal, record the settlement in the form of an
arbitral award on agreed terms.

(2) An award on agreed terms shall be made in accordance
with the provisions of article 31 and shall state that it is an
award. Such an award has the same status and effect as any
other award on the merits of the case.

Article 31.

Form and contents ofaward

(1) The award shall be made in writing and shall be signed
by the arbitrator or arbitrators. In arbitral proceedings with
more than one arbitrator, the signatures of the majority of all
members of the arbitral tribunal shall suffice, provided that
the reason for any omitted signature is stated.

(2) The award shall state the reasons upon which it is based,
unless the parties have agreed that no reasons are to be given
or the award is an award on agreed terms under article 30.

(3) The award shall state its date and the place of
arbitration as determined in accordance with article 20 (1).
The award shall be deemed to have been made at that place.

(4) After the award is made, a copy signed by the
arbitrators in accordance with paragraph (I) of this article
shall be delivered to each party.

Article 32.

Termination ofproceedings

(1) The arbitral proceedings are terminated by the final
award or by an order of the arbitral tribunal in accordance
with paragraph (2) of this article.

(2) The arbitral tribunal shall issue an order for the
termination of the arbitral proceedings when:

(a) the claimant withdraws his claim, unless the respon
dent objects thereto and the arbitral tribunal recognizes a
legitimate interest on his part in obtaining a final settlement
of the dispute;

(b) the parties agree on the termination of the pro
ceedings;

(c) the arbitral tribunal finds that the continuation of the
proceedings has for any other reason become unnecessary or
impossible.

(3) The mandate of the arbitral tribunal terminates with the
termination of the arbitral proceedings, subject to the
provisions of articles 33 and 34 (4).

kt!ic[!e 3'.1\

Correction and interpretation' at'a,wcarri;' additionaJ! a.ward

(I) Within thirty days of receipt of the' lliwlWdi" unless
another period of time has been agreed upon by the parties:

(a) a party, with notice to the other party, may request the
arbitral tribunal to correct in the award any errors in
computation, any clerical or typographical errors or any
errors of similar nature;

(b) if so agreed by the parties, a party, with notice to the
other party, may request the arbitral tribunal to give an
interpretation of a specific point or part of the award.

If the arbitral tribunal considers the request to be justified, it
shall make the correction or give the interpretation within
thirty days of receipt of the request. The interpretation shall
form part of the award.

(2) The arbitral tribunal may correct any error of the type
referred to in paragraph (I) (a) of this article on its own
initiative within thirty days of the date of the award.

(3) Unless otherwise agreed by the parties, a party, with
notice to the other party, may request, within thirty days of
receipt of the award, the arbitral tribunal to make an
additional award as to claims presented in the arbitral
proceedings but omitted from,the award. If the arbitral
tribunal considers the request to be justified, it shall, make the
additional award within sixty days.

(4) The arbitral tribunal may extend, if necessary, the
period of time within which it shall make a correction,
interpretation or an additional award under paragraph (I) or
(3) of this article.

(5) The provisions of article 31 shall apply to a correction
or interpretation of the award or to an additional award.

CHAPTER VII. RECOURSE AGAINST AWARD

Article 34.

Application for setting aside as exclusive recourse
against arbitral award

(1) Recourse to a court against an arbitral award may be
made only by an application for setting aside in accordance
with paragraphs (2) and (3) of this article,

(2) An arbitral award may be set aside by the court
specified in article 6 only if:

(a) the party making the application furnishes proof that:
(i) a party to the arbitration agreement referred to in

article 7 was under some incapacity; or the said
agreement is not valid under the law to which the
parties have subjected it or, failing any indication
thereon, under the law of this State; or

(ii) the party making the application was not given
proper notice of the appointment of an arbitrator or
of the arbitral proceedings or was otherwise unable
to present his case; or

(iii) the award deals with a dispute not contemplated by
or not falling within the terms of the submission to
arbitration, or contains decisions on matters beyond
the scope of the submission to arbitration, provided
that, if the decisions on matters submitted to
arbitration can be separated from those not so
submitted, only that part of the award which
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Article 36.

Grounds for refusing recognition or enforcement

(1) Recognition or enforcement of an arbitral award,
irrespective of the country in which it was made, may be
refused only:

(2) If an application for setting aside or suspension of an
award has been made to a court referred to in paragraph (I)
(a) (v) of this article, the court where recogni,tion ?r
enforcement is sought may, if it considers it proper, adjourn Its
decision and may also, on the application of the party
claiming recognition or enforcement of the award, order the
other party to provide appropriate security.

(a) at the request of the party against whom it is invoked,
if that party furnishes to the competent court where
recognition or enforcement is sought proof that:

(i) a party to the arbitration agreement referred to in
article 7 was under some incapacity; or the said
agreement is not valid under the law to which the
parties have subjected it or, failing any indication
thereon, under the law of the country where -the
award was made; or

(ii) the party against whom the award is invoked was
not given proper notice of the appointment of an
arbitrator or of the arbitral proceedings or was
otherwise unable to present his case; or

(iii) the award deals with a dispute not contemplated by
or not falling within the terms of the submission to
arbitration, or it contains decisions on matters
beyond the scope of the submission to arbitration,
provided that, if the decisions on matters submitted
to arbitration can be separated from those not so
submitted, that part of the award which contains
decisions on matters submitted to arbitration may
be recognized and enforced; or

(iv) the composition of the arbitral tribunal or the
arbitralprocedure was not in accordance with the
agreement of the parties or, failing such agreement,
was not in accordance with the law of the country
where the arbitration took place; or

(v) the award has not yet become binding on the parties
or has been set aside or suspended by a court of the
country in which, or under the law of which, that
award was made; or

contains decisions on matters not submitted to
arbitration may pe set aside; or

(iv) the composition of the arbitral tribunal or the
arbitral procedure wits not in accordance with the
agreement of the parties, unless such agreement was
in conflict with a provision of this Law from which
the parties cannot derogate, or, failing such agree
ment, was not in accordance with this Law; or

(b) the court finds that:
(i) the subject-matter of the dispute is not capable of

settlement by arbitration under the law of this State;
or

(ii) the award is in conflict with the public policy of this
State.

(3) An application for setting aside may not be made after
three months have elapsed from the date on which the party
making that application had received the award or, if a
request had been made under article 33, from the date on
which that request had been disposed of by the arbitral
tribunal.

(4) The court, when asked to set aside an award, may,
where appropriate and so -requested by a party, suspend the
setting aside proceedings for a period of time determined by
it in order to give the arbitral tribunal an opportunity to
resume the arbitral proceedings or to take such other action
as in the arbitral tribunal's opinion will eliminate the grounds
for setting aside.

CHAPTER VIII. RECOGNITION AND
ENFORCEMENT OF AWARDS

Article 35.

Recognition and enforcement

(I) An arbitral award, irrespective of the country in which it
was made, shall be recognized as binding and, upon
application in writing to the competent court, shall. be
enforced subject to the provisions of this article and of article
36.

(2) The party relying on an award or applying for its
enforcement shall supply the duly authenticated original award
or a duly certified copy thereof, and the original arbitration
agreement referred to in article 7 .or a duly c~rtified c,oPy
thereof. If the award or agreement IS not made In an offiCial
language of this State, the party shall supply a duly certified
translation thereof into such language.***

---The conditions set forth in this paragraph are intended to set
maximum standards, It would, thus, not be contrary to the
harmonization to be achieved by the model law if a State retained
even less onerous conditions,

(b)

(i)

(ii)

if the court finds that:
the subject-matter of the dispute is not capable of
settlement by arbitration under the law of this State;
or
the recognition or enforcement of the award would
be contrary to the public policy of this State.
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International commercial arbitration
(A/CN.9/263 and Add.I-2, A/CN.9/264)

1. Mr. HERRMANN (International Trade Law Branch)
reminded the Commission that the Secretary-General had
transmitted the draft text of a Model Law on international
commercial arbitration to all Governments and interested
international organizations for comment. Their observations
were reproduced in documents A/CN.9/263 and Add. 1-2,
except for those comments which referred to only one
language version of the draft and which it was thought would
best be submitted directly to a drafting group. The report
containing the secretariat's commentary on the draft text
(A/CN.91264) explained the origin of certain provisions and
sought to provide guidance in interpreting the text.

2. Mr. WAGNER (German Democratic Republic) said that
the draft text was capable of making a major contribution to
the Commission's goal of encouraging international trade
relations by increasing the compatibility of national legal
systems. His country looked forward to the Model Law being
finalized at an early date.

3. Mr. STALEV (Observer for Bulgaria) said that his
Government had had no comments to make on the draft text.

4. Lord WILBERFORCE (Observer for the Chartered
Institute of Arbitrators) said that although the expertise
represented on the Commission would ensure that juris
prudence and legal procedure received due attention in the
consideration of the draft text, it was important to remember
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that arbitrators would be the people actually using the Model
Law. Specialized arbitrators had been suitably represented in
the Working Group on International Contract Practices. His
organization looked forward to making suggestions which it
hoped would increase the practicality of the draft text and
ensure that it catered properly for the requirements of
arbitrators of that kind.

5. Mrs. RATIB (Egypt) said that the proposed Model Law
would form a basis for effective legislation in many countries.
Her delegation would comment on individual articles later.

6. Mr. EYZAGUIRRE (Observer for Chile) said that his
Government had had no general comments to make on the
draft. It found it generally acceptable but might ask for
certain points to be clarified.

7. Mr. de HOYOS GUTIERREZ (Cuba) said that his
delegation intended to make proposals during the discussion
of the draft text which would consolidate suggestions already
before the Commission in the written comments.

8. Sir Michael MUSTILL (United Kingdom) said that the
theoretical foundation of the Model Law should not be
emphasized at the expense of its practical function, which was
to promote the efficient conduct of international commercial
arbitration. The Commission should bear in mind the need

for parties to a commercial dispute to be free to solve it in the
manner which suited them best. He therefore felt sure that it
would not try to lay down hard-and-fast rules and that
members of the Commission would not propose changes to
the draft text unless they would improve the working of the
Model Law.

9. Mr. SEKHON (India) said that his country's participation
in the work on a Model Law on international commercial
arbitration was in the best spirit of its Constitution, which
contained a directive principle calling for international disputes
to be settled by arbitration. He intended to supplement his
Government's written observations during the discussion of
the draft.

10. Mr. SAMI (Iraq) said that the Model Law would play an
important role in standardizing international commercial
arbitration procedure and would be a useful legislative guide
for all countries. He hoped it would be adopted at the present
session.

11. Mr. KIM (Observer for the Republic of Korea) said that
the draft text was generally acceptable to his Government and
many of its provisions were already part of his country's
arbitration law.

The meeting rose at 12.20 p.m.

306th Meeting

Monday, 3 June 1985, at 2.30 p.m.

Chairman: Mr. LOEWE (Austria)

The discussion covered in the summary record began at 2.35 p.m.

International commercial arbitration (continued)
(A/CN.9/246, annex; A/CN.91263 and Add.1-2; A/CN.91264)

Article 1. Scope of application

I. The CHAIRMAN invited the Commission to consider
whether it wished the Model Law to be applied to inter
national commercial arbitration and, if so, how were inter
national arbitration and commercial arbitration to be defined.

2. Mr. BONELL (Italy), speaking on a point of procedure,
proposed that the territorial scope of the Model Law should
be clarified at that point, since it would have many
implications on subsequent discussions of the text.

3. The CHAIRMAN suggested that the Commission should
perhaps be allowed to discuss the draft text in order to
ascertain the opinion of the representatives thereon and hence
the role to be played by that text.

4. Mr. LEBEDEV (Union of Soviet Socialist Republics)
reminded the Commission that a final decision had not yet
been taken on whether the matter of international commercial
arbitration was to be the subject of a Model Law or of a
convention. Although his country had previously held a
preference for a convention, its position was flexible and it
was willing to accept a Model Law if that were the general
view. However, a decision should be taken at the outset and
duly reflected in the records.

5. The CHAIRMAN said that the decision should be left
pending for the time being, but his impression was that the
feeling within the Working Group was in favour of the
formula of a Model Law.

6. Mr. TANG Houzhi (China) said that his country favoured a
model law.

7. Mr. ABOUL-ENEIN (Observer of the Cairo Regional
Centre for Commercial Arbitration) said that the Centre was
eager to define the scope of application of the Model Law and
to have some kind of definition of the word "commercial".
He also proposed that the footnote to article I (I) should be
incorporated into the text.

8. Mr. GRIFFITH (Australia) said that they should attempt
to define arbitration within the text and not by footnote. He
proposed that "commercial" should be defined as "arising
out of trade and commerce".

9. The CHAIRMAN said that he understood there was
general agreement on article 1 (1), except for the definition of
"commercial". Noting that all the statements so far had been
in favour of a definition within the text, he suggested that it
should be briefer than the description of what was commercial
contained in the footnote, but felt that a very brief description
such as "trade and commerce" would serve little purpose.
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10. Mr. TORNARITlS (Cyprus) said that it was not
customary to put footnotes in a draft law. Moreover, it was
dangerous to attempt to define too closely: omnis dejinitio
pericu/osa est. By definition, "commercial" was intended to
refer to transactions between people in the ordinary course of
commerce. If it were not closely defined, future interpreters
would have to apply the ordinary meaning to it. It would,
however, be better if another means were found of describing
"commercial", such as "dealings in commerce and trade".

11. Mr. SEKHON (India) said that a way out of the
difficulty of arriving at a comprehensive definition of "com
mercial" would be to append an explanation to the draft
Model Law, thus leaving room for further additional inter
pretations.

12. Mr. EYZAGUIRRE (Observer for Chile) said that he
did not favour defining the term "commercial" because it was
understood in widely differing ways in different legal systems
throughout the world. He considered that the footnote would
serve to ensure adequate understanding.

13. Mr. RUZICKA (Czechoslovakia) said that his delegation
was satisfied with the concept of "commercial" as already
included in the draft Model Law. He felt it was not sufficient
to give a few examples of cases of commercial transactions;
the list should be expanded,· although it could never be
exhaustive. However, his delegation did not insist on an
expanded list and would accept it as it stood.

14. Mrs. RATlB (Egypt) said that the difference between
commercial and non-commercial transactions was generally
understood; still, she approved the contents of the footnote as
an acceptable compromise to accommodate different legal
systems. It would, however, be difficult to incorporate into
Egyptian law because it was not customary to include
footnotes in legislation. She suggested that a definition of
"commercial", without examples, should be included in
article 2. Examples might usefully be given in a commentary
or in an explanatory note.

15. Mr. KNOEPFLER (Observer for Switzerland) said that
in drafting a Model Law it was possible to accept a more
flexible approach. If the form of a convention was adopted, a
precise definition in the body of the text would have a
restrictive effect. For the Model Law, he favoured the system
which had been used.

16. Mr. MAGNUSSON (Sweden) had doubts as to whether
the Model Law should be restricted only to international
arbitration, and his first choice would be to omit the words
"international" and "commercial" altogether. In Sweden,
there were already in existence good arbitration systems and
there would be reservations about introducing new· com
plexities based on the Model Law. However, following the
lengthy discussions in the Working Group, his delegation
could accept the restriction on the scope of application and
the concepts of "international" and "commercial", but it was
important to interpret those terms as broadly as possible.
With regard to "commercial", he found it strange that the
interpretation should be in a footnote and saw a risk of
divergent interpretations. An attempt should be made to
define the term in the text, but he was not optimistic about
the possibility of success.

17. Sir Michael MUSTlLL (United Kingdom) said that it
was impracticable to attempt to define "commercial" pre
cisely and it was better to be content with a general expression

in the text. If the term were to be explained outside the text,
his delegation preferred it to be in a commentary rather than
in a footnote. It would be open to individual States to define
the term, if required; that would not be a departure from the
spirit of the Model Law.

18. The CHAIRMAN said that an agreed commentary
could not be achieved for practical reasons. Commentaries
were really intended for the private use of delegations and
contained a variety of definitions. The footnote to article I
was in the nature of an incipient agreed commentary.

19. Sir Michael MUSTlLL (United Kingdom) said that the
matter was of considerable importance. He hoped that, with
the assistance of the secretariat, a record of the proceedings
(constituting travaux preparatoires) would serve as guidance
to legislators.

20. Mr. HOLTZMANN (United States of America) said
that the definition of the term "commercial" was a key issue.
There were parts of the world where "commercial" referred
only to trade transactions by merchants and where there were
wide exclusions. The Model Law was intended to cover trade
and commerce in the broadest possible sense. He felt that
brevity was not the principal goal and might, in the
circumstances, be the enemy of clarity. The footnote might be
lost when the text was considered by courts. As for the
travaux preparatoires, they would not be available to the
courts. In his view, the footnote should be brought into the
text because the details in question were important at the
drafting stage and would serve to avoid subsequent litigation.
He found the footnote as written satisfactory, but suggested
two alterations. The first was to add at the end of the first
sentence the words "regardless of the nature or character of
the parties". The second was to expand the first item in the
list of examples to read "any trade transaction for the supply
or exchange of goods or services".

21. Mr. SAWADA (Japan) found the wording of article 1
acceptable. His delegation realized that the word "com
mercial" was ambiguous, but to define it would be imprac
ticable. He did not feel that the addition of "trade and
commerce" would clarify the matter. He suggested that
examples should be included in a commentary.

22. Mr. MOELLER (Observer for Finland) said that the
Model Law should be limited to international and commercial
arbitration. He favoured a broad definition of "commercial"
and supported the United States amendments. He felt that the
footnote as drafted should be included in the text, unless that
were to have a restrictive effect on the scope of the Model
Law. He was not in favour of its inclusion in a commentary,
since the legal effect of a commentary was even less clear than
that of a footnote.

23. Mr. BONELL (Italy) supported the restriction of the
scope of the application of the Model Law to international
and commercial arbitration. Since there was no consensus
regarding the precise meaning of "commercial", the foot
note-or the report on the session-would serve as a
guideline to interpret the term in the widest possible sense. He
recalled that the main purpose of the work on the present
topic was to achieve the highest possible uniformity in
commercial arbitration throughout the world. If the term
"commercial" were too closely defined, the existing national
legislation would prevent certain countries from incorporating
the Model Law. However he found the United States
suggestion useful in that it made it clear that the commercial
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character of the arbitration did not depend upon the
commercial status of the parties to it.

24. Mr. EYZAGUIRRE (Observer for Chile) agreed that in
legislative drafting any definition was dangerous. It might,
however, be possible to work out some general criterion for
inclusion in the text without resorting either to a definition or
to examples. An appended note or commentary would have
no force of law in his country's legal system.

25. Mr. SCHUETZ (Austria) agreed with previous speakers
regarding the advantages of the form that had been adopted.
The Working Group had discussed the matter at length and
the text as it stood, with the footnote, seemed to offer the best
possible solution. The footnote made it clear that the term
"commercial" should be interpreted broadly and flexibly,
which was the most important point. His delegation could
accept the United States proposal to insert the words "or
services" and "regardless of the nature or character of the
parties", although the Working Group had decided to delete
the latter concept.

26. Mr. STALEV (Observer for Bulgaria) said that the
clarity and certainty required for the application of the Model
Law to actual international commercial disputes could only
be achieved by means of a precise definition of the term
"commercial". That definition should be in the text of the
Model Law itself, and the proper place for it was article 2,
which dealt with definitions. Regarding the contents of the
definition, he could support the additions suggested by the
United States delegation. The list of contracts given in the
footnote should also include contemporary contracts for
international economic co-operation of all kinds.

27. Mr. ILLESCAS ORTIZ (Spain) felt that since any list of
trade transactions of the kind given in the footnote would be
constantly outdated and could never be complete, a conceptual
approach was preferable. Article 36 of the Model Law, which
related to grounds for refusing recognition or enforcement of
an arbitral award, offered an opportunity to provide for
eXclusions.

28. Mr. TANG Houzhi (China) said that the Working Group
had spent some two years discussing the term "commercial".
Since it had already decided to delete the words "irrespective of
whether the parties are 'commercial persons''', the present
suggestion that the idea should be restored could well lead to a
further two years' discussion. The Commission was unlikely to
succeed where earlier efforts to arrive at an agreement had
failed. The area was a sensitive one for many States and it would
be better to leave the text as it stood, with the footnote, so that
the draft could be finalized as soon as possible. As far as the
scope ofapplication was concerned, his delegation would prefer
territorial criteria.

29. Mr. SAMI (Iraq) urged that the scope of application of
the Model Law should be confined to international trans
actions. Since the Commission was attempting to draw up a
Model Law for adoption by all States regardless of differing
legal systems, it would be appropriate not to determine the
meaning of the term "commercial" but rather to leave the
issue to national legislations. States applied many different
criteria to define commercial transactions. A list of the kind
in the footnote could never be exhaustive and a number of
delegations had already given examples of new commercial
transactions that should be included. He would not object to
maintaining the footnote since it could help to guide
legislators. He would, however, oppose the proposal to
include it in the text of article I (I).

30. Mr. PAES de BARROS LEAES (Brazil) said that it
must be made clear that the Model Law was confined to
international commercial arbitration. He agreed that it would
be dangerous to attempt to define "commercial" in the text
itself and therefore supported the listing of examples in a
footnote. .

31. Mr. SCHUMACHER (Federal Republic of Germany)
felt that, given its importance, the term "commercial" should
be defined in article I rather than in a footnote. At the same
time, he appreciated the difficulty of finding a suitably short
definition and he would not therefore oppose the footnote
form. It was, however, essential to make it clear that the Law
would apply irrespective of whether the parties were com
mercial persons or not. The phrase to that effect in the
previous draft had been deleted on the grounds that it
touched on the question of State immunity. However, if a
State had already agreed to arbitration in a contract, the
question of immunity did not arise.

The meeting was suspended at 4 p.m. and resumed at
4.25 p.m.

32. Mr. GOH (Singapore) urged that the Model Law should
state clearly that it applied to international commercial
arbitration. In addition, a definition of the term "commercial"
somewhere in the Model Law would help to reduce disputes
at a later date, when the law was in force. He believed it was
not impossible to work out a satisfactory definition which
should not be unduly restrictive.

33. Mr. SZASZ (Hungary) said that his delegation also
would have liked a clear-cut definition of "commercial" in the
text, but since it was unable to offer one it believed that it
must be satisfied with the text as it stood. The footnote, or
some other guidance, would be better than nothing. In
Hungary, it would not have any legal standing, although he
did not consider that that was its intent anyway. It would,
however, have a helpful unifying effect and it was possible
that other national legislations might be able to agree on a
definition for inclusion in the text. Those States whose
legislative techniques allowed them to put the footnote as it
stood into the body of the text were, of course, free to do so.
The solution put forward by the Working Group was,
therefore, satisfactory. He did not favour introducing more
examples since it might then appear that the list was intended
to be a full definition.

34. Mr. LEBEDEV (Union of Soviet Socialist Republics)
said that his delegation too understood fully the obstacles in
the way of defining the term "commercial". Given the
difficulty of finding any solution satisfactory to all States, it
had supported the Working Group's decision. He noted,
however, that the relationships mentioned in the footnote
referred only to transactions, and asked whether that meant
that the Model Law would not apply to relationships not of a
contractual nature. Article 7 (I) referred to a "defined legal
relationship, whether contractual or not". It would be
expedient to make that point in the footnote as well.

35. The analytical commentary of the secretariat, and of
some of the previous speakers as well, had expressed the idea
that the Model Law did not touch on the question of
arbitrability, but his delegation felt that it did. Its reading of
the Model Law was that it suggested that international
commercial disputes could be subject to arbitration. That
belief had given rise to his delegation's comment, reproduced
in paragraph 9 of A/CN.9/263, which coincided with the

I
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points made by Mexico and UNCTAD in paragraph 12. If the
Model Law was in fact intended to deal with that problem, it
would be necessary to· add a reservation to the effect that the
Law would not cover those disputes which in the State
adopting the Law were not capable of settlement by. arbi
tration. The point was made in paragraph I (b) of article 36,
but only in connection with the grounds for refusing
recognition and enforcement of an arbitral award. It should
be stated in one of the opening articles.

36. Mrs. VILUS (Yugoslavia) said that her country had not
been a member of the Working Group and she was not
therefore familiar with all the problems encountered in trying
to define the term "commercial". She was ready to support
the Egyptian proposal and the additions proposed by the
United States. She found the arguments in favour of a list
convincing, although a definition without examples might be
preferable. Since it was difficult to decide without seeing a
text, she suggested that a drafting group should be set up.

37. Mr. STROHBACH (German Democratic Republic) said
that his delegation did not altogether approve of the technique
of leaving the explanation of the term "commercial" in the
footnote but realized how difficult it would be to find an
adequate solution in the near future. It was more important,
therefore, to improve the footnote slightly in order to make it
more precise. His delegation would support the additions
proposed by the United States, together with a statement to the
effect that the commercial relationships could be contractual or
non-contractual. That would not be a major change and would
be in line with the general approach in the Working Group.

38. Mr. ROEHRICH (France) said that the definition of
"commercial" must be realistic and supported the Working
Group's approach, with the additions to the footnote suggested
by the United States. He did not think that the issue of
arbitrability should be raised in the scope of application: it was
sufficient to provide grounds for refusing recognition or
enforcement under article 36. He agreed with the Hungarian
representative that the footnote was indicative of the wide scope
of article I (I) while recognizing that some States might wish to
exclude certain activities, such as financing or investment, from
the scope of international arbitration. With regard to the point
raised by the USSR representative on non-contractual relation
ships, it was perhaps adequately covered by article 7 (1) and
therefore need not appear also in article 1.

39. The CHAIRMAN, summing up the discussion on
paragraph I, said that the majority of speakers had favoured
that paragraph being confined to the commercial field but some
had wanted a slight expansion in the text of the definition of
"commercial". An equal number had not favoured that
proposal because they feared that it would lead to problems with
domestic legislation, in which the term "commercial" was used
in many other contexts; they had therefore supported the
retention of the footnote. He therefore suggested, as a
preliminary for further work, that the possibility should be
considered of making paragraph I more explicit but retaining a
footnote with the examples of the activities which the
Commission had had in mind. The footnote might be enriched
by including the proposal of the United States representative: it
should also be drafted clearly to show that it was not intended to
infringe State immunity. If his suggestion was accepted, the
meeting might set up a small drafting group to formulate a text
for the opening of paragraph I and for the footnote.

40. Mr. BONELL (Italy) asked what instructions would be
given the drafting group with regard to a change in paragraph I.

41. The CHAIRMAN said that he did not wish to propose any
specific wording; perhaps the proposal made by the Australian
representative might be considered.

42. Mr. BONELL (Italy) observed that, as an alternative to
that proposal, the drafting group might consider the relevant
passage in the Geneva Convention.

43. The CHAIRMAN suggested that the membership of the
drafting group should consist of Mr. Szasz, Mr. Holtzmann
and Mr. Tang Houzhi. If there was no objection, he would
take it that the Commission agreed to set up a drafting group
with that composition.

44. It was so agreed.

Article 1 (2)

45. The CHAIRMAN invited the meeting to consider the
definition of internationality.

46. Mr. BONELL (Italy) said that his delegation had always
foundit difficult to regard sub-paragraph (b) (i) as a desirable
criterion, although it was true, according to the secretariat
commentary, that the intention was to exclude cases where
the place of arbitration would be determined by the arbitrators
only. However, he wondered what the result would be when
the place of arbitration determined pursuant to the arbitration
agreement turned out to be different from the place of
business of the parties. While it remained undetermined, many
issues, such as challenges, might arise and there would be
uncertainty as to which law should be applied. If sub
paragraph (b) (i) was eliminated, there remained subpara
graph (b) (ii), which was not very different from subpara
graph (c). Paragraph 2 might therefore be revised to contain
subparagraph (a), followed by subparagraph (c).

47. The CHAIRMAN said that there was not much
controversy about subparagraph (a), which covered the
majority of cases. Subparagraph (b) (i) covered two situations:
one in which the place of arbitration had been previously
determined and one in which the matter was not so certain
and was perhaps subject to the decision of the three
arbitrators.

48. Mr. SCHUMACHER (Federal Republic of Germany)
endorsed the views of the Italian representative. His delegation
supported the deletion of the words "or pursuant to".

49. Mr. HOLTZMANN (United States of America) said
that the text should be left as it was. The words "pursuant to"
had been included to accommodate the common situation
which arose when parties chose not to specify the place of
arbitration in their contract. There were several reasons for
that. In some transactions, parties found it difficult to predict
the nature of the disputes which might arise and felt that the
most appropriate place to arbitrate could only be chosen
when the issues in dispute were known. In other cases, the
place of arbitration might be a source of contention in
contract negotiations, and parties might find it expedient to
postpone the question until a dispute actually arose. For these
and other reasons it was common for some parties not to
designate a place of arbitration in their contract, but to
provide for such a determination to be made later pursuant to
procedures established in their contract.
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50. The CHAIRMAN asked whether the interpretation of
"pursuant to" in the text would cover a case where, some
speakers had maintained, no one would know which law
would be applicable until the arbitrator had agreed to
conduct the arbitration outside the countries where the parties
had their places of business.

51. Mr. HOLTZMANN (United States of America) said
that would be exactly the case. If he was acting as counsel for
one of the parties, he would advise the place of arbitration to
be determined at the outset, but if the two parties preferred to
postpone that determination they should be free to do so.

52. Mr. STALEV (Observer for Bulgaria) said that the
definition of "international" was too broad because it tried to
combine two criteria, namely the substantive link between the
subject-matter of arbitration and international trade, and the
procedural test of the place of arbitration. If the latter
criterion was adopted, it was clear from reading article I in
conjunction with article 28 that a dispute involving a domestic
contract for domestic goods denominated in domestic currency
could, if the parties to the dispute so chose, be regulated by
foreign law. It should not be possible for parties to evade the
laws of their own country by submitting to arbitration
abroad. The autonomy of the parties with regard to the place
of arbitration was accepted in private international law when
the contract had an international aspect. He therefore
supported the deletion of the place of arbitration as a
criterion of internationality.

53. Mr. SZASZ (Hungary) said that generally he was in
agreement with the text as it stood but he thought that
subparagraph (b) (i) might make the scope of application too
broad. The point to be clarified was whether it was desired to
make the scope of application purely territorial or whether a
broader approach was desired. If the scope of application was
to be territorial, it was possible to accept the present text,
perhaps slightly amended. If a broader concept was adopted,
then the text as it stood was dangerous.

54. Mr. ROEHRICH (France) said that his delegation
supported the broadest approach. There were two important
principles in international commercial arbitration, namely to
give the greatest possible autonomy to the parties and to
make provision for the "de-territorialization" of the relation
between those parties when it came to a dispute, while

keeping matters within a reasonable framework. In his view,
that would imply that the place of arbitration must play a
role. On the policy to be followed as to the scope of
application of internationality, the key issue had been raised
by the Bulgarian representative, namely whether to have a
provision like the one in the present text or not to have a
provision at all. The question of whether or not to delete
"pursuant to" was of relatively minor importance compared
to the real problem, which was whether to give effect to the
place of arbitration for determining whether the arbitration
was "international" or not. In his view, from the moment that
two parties domiciled in one country indicated, even if not
expressly, that they wanted arbitration in another country,
that fact indicated that the arbitration was international.
Turning to the question of why such parties should designate
a third country, he agreed it might sometimes be to avoid the
application of mandatory rules existing in the country where
they had their places of business. However, after the
arbitration award had been made, it might still not be
enforceable if it was contrary to the law of the country of
residence of the parties concerned. When countries agreed
that an arbitration was international, and the parties designated
another country as the place of arbitration or left the decision
to the arbitrator, it was appropriate to allow for those options
in the Model Law. There had naturally to be some limit to the
autonomy of the parties, and he therefore supported the
existing text. The deletion of "pursuant to" unnecessarily
circumscribed the freedom of the parties in view of the
complexity in practice of such cases. .

55. Mr. BONELL (Italy) said that it was necessary to
distinguish clearly between two aspects: the first was whether
or not to adopt the broader criterion of the scope of
application or to agree that internationality might depend
only on the place of arbitration being situated outside the
country in which both parties had their place of business. The
second and independent issue was whether to agree that the
relevant place of arbitration could be determined at a later
stage. He failed to understand how such a provision could
work in practice owing to the uncertainty as to which court
would be competent to decide many important issues,
including the situation envisaged in article 8. He must insist at
least on the deletion of the words "or pursuant to".

The meeting rose at 5.40 p.m.

307th Meeting

Tuesday, 4 June 1985 at 9.30 a.m.

Chairman: Mr. LOEWE (Austria)

The meeting was called to order at 9.35 a.m.

International commercial arbitration (continued)
(A/CN.9/246, annex; A/CN.91263 and Add.I-2; A/CN.9/264)

1. Mr. MAGNUSSON (Sweden) said that article I (2) of the
draft Model Law (A/CN.91246, annex) was sound in intention
but might be improved in order to eliminate overlapping
provisions. Subparagraph (b) (i), however, should remain
unchanged. It covered situations commonly found in practice.
It was best if the parties agreed the place of arbitration in
advance, but often they did not; if the arbitrators subsequently
chose a foreign place of arbitration, the Model Law should
cover the situation. If the place of arbitration was not

determined by the parties, the question of applicable law
would remain pending, and domestic law would apply in the
meantime.

2. Mr. MOELLER (Observer for Finland) said that para
graph 2 should remain unchanged. Paragraph 2 (b) (i) would
not lead to problems if the Model Law was made strictly
territorial in application.

3. Mr. SCHUETZ (Austria) said that he also approved the
existing text of paragraph 2. It was not unusual in private
international law for purely domestic cases to become
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international. The Model Law should apply as broadly as
possible and include cases where the place of arbitration was
in a foreign country and was determined by the arbitrators.

4. Mr. PELICHET (Observer of The Hague Conference on
Private International Law) said that the words "or pursuant
to" might raise practical problems. The aim was to have a
broadly applicable law and to limit confusion. Other speakers
had pointed to the dangers inherent in the present text, which
suggested that the price of retaining paragraph 2 (b) (i) might
prove high. In any case, the draft text made the place of
arbitration almost a fiction, since the tribunal could meet
wherever it wanted and for any purpose; it need never meet at
the place of arbitration. at all. That consideration removed
much of the force from subparagraph (b) (i).

5. Mr. SAWADA (Japan) said that he had no difficulty in
accepting the Working Group's text. If it was to be changed,
however, he would prefer that paragraph 2 (b) (ii) be deleted
sinc~ it was covered by paragraph 2 (c), and that paragraph 2
(b) (i) be amended to read "the place of arbitration chosen by
the parties".

6. Sir Michael MUSTlLL (United Kingdom) said that the
words "or pursuant to" should be deleted because of the
difficulties to which they might give rise.

7. Mr. HERRMANN (International Trade Law Branch)
said that a distinction must be made between the territorial
scope of application of the Model Law and the inter
nationality of an arbitration. The Model Law did not seek to
cover all cases where an arbitration was transferred from one
country to another, but only cases so transferred which were
international ones; and paragraph 2 (b) (i) answered the
question whether the arbitrators in the country to which an
international arbitration had been transferred would apply its
domestic arbitration law or its Model Law for international
arbitration. The words "or pursuant to" did admit of
uncertainty in that respect because of the possibility of delay
in determining the place of arbitration, but that uncertainty
existed in practice and could not be removed by the Model
Law. The Commission would meet the same kind of
uncertainty in regard to the territorial scope of application of
the Model Law.

8. Lord WILBERFORCE (Observer of the Chartered
Institute of Arbitrators) said that paragraph 2 was bound to
involve a measure of uncertainty. There was no problem with
the many cases that would fall under subparagraph (a), but
subparagraphs (b) and (c) could give rise to difficulties. The
problems arising from subparagraph (b) (i) would be no
greater than those inherent in other provisions. In principle,
arbitrators would be able to work with it, but it would be best
for the words "or pursuant to" to be deleted since they placed
a heavy responsibility on the initial arbitrators.

9. Mr. GRIFFITH (Australia) agreed that the words "or
pursuant to" created uncertainty and should be deleted.

10. Mr. SAMI (Iraq) said that, for the purpose of deter
mining whether an arbitration was international, he could
accept the criterion of the places of business of the parties and
the criterion of the place where a substantial part of the
obligations was to be performed. The place of arbitration,
however, was not an essential feature of a contract and should
not be an essential criterion for determining internationality.
As to the deletion of the words "or pursuant to", it must be

remembered that it might be impossible to determine the
place of arbitration in advance. Furthermore, to use the place
of ~rbit~ation as the main criterion for determining inter
natIOnality could produce a situation in which the parties,
being of the same nationality, could choose internationality in
order to evade the mandatory provisions of their domestic
law. However important freedom of decision was in the
arbitration process, that situation was unacceptable; if it
arose, the country to which the parties belonged might not
enable the foreign award to be enforced. The best course
would be to delete paragraph 2 (b) altogether. If the Model
Law was to be acceptable to all countries, it must not conflict
with their legislation or sovereignty.

11. Mr. LEBEDEV (Union of Soviet Socialist Republics)
said that since the text was to be a Model Law and not a
convention,. it would be for each State adopting the Model
Law to retam or delete the provisions of subparagraphs (b) or
(c). The Model Law should include, however, a provision to
the effect that it did not apply to international commercial
disputes where another provision of the applicable national
legislation precluded the submission of such disputes to
arbitration or assigned their settlement exclusively to a
specified judicial or other body. That point arose with regard
to later provisions of the draft as well. '

12. Mr. SEKHON (India) said that he had reservations
ab~ut the lack of precision of sub-paragraph (c), which was
deSigned to catch residual cases. Furthermore it became
inoperable when read in conjunction with the r:ference to a
separate agreement in the second sentence of article 7 (1), since
such an agreement could not be said to relate to more than
one State.

13. Mr. HERRMANN (International Trade Law Branch)
said that the parties' intention as to the subject-matter of the
arbitration agreement should be clear from that agreement,
whether the arbitration agreement was separate from the
contract or in a clause in the contract itself. The Working
Group had intended that the subject-matter of an arbitration
agreement, whether in the former shape or the latter, should
mean the area in which a dispute might arise that was then to
be settled by arbitration. n

14. Sir Michael MUSTILL (United Kingdom) said that it
would appear from what the previous speaker had said that
the term "subject-matter" in subparagraph (c) had more than
one meaning. He asked whether the subject-matter of the
arbitration agreement meant the obligation giving rise to a
dispute or the goods or services which were the object of the
contract. That consideration affected the question of the
internationality of the arbitration. The words "otherwise
related to more than one State" in subparagraph (c) had to be
read with subparagraph (b) (ii), which referred to any place
where a substantial part of the obligations was to be
performed. Subparagraph (c) did not, therefore, relate to the
place where the obligation was to be performed. What, then,
did it mean?

15. Mr. HERRMANN (International Trade Law Branch)
said that the analytical commentary (A/CN.9/264) did not
include any examples for subparagraph (c) since it had been
thought that most cases would come under the other
subparagraphs. The wording of subparagraph (c) had been
proposed by the Observer for the International Chamber of
Commerce with a view to increasing the scope of article I (2).

16. Mr. SZASZ (Hungary) said that paragraph 2 (c) has
almost unlimited scope but perhaps its wording was rather
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vague. Almost all practical cases were covered by para
graph 2 (b) (ii), but if the Commission wanted paragraph 2 to
be really broad in scope it would have to word sub
paragraph (c) more precisely. His own delegation proposed
that the subparagraph should be deleted, since it referred by
implication to matters with which the Commission was not
competent to deal, such as the rights of multinational
corporations in host countries.

17. Mr. ROEHRICH (France) pointed out that para
graph 2 (b) (ii) referred to "the obligations of the commercial
relationship", whereas paragraph 2 (c) referred to "the subject
matter of the arbitration agreement"; it would be more logical
for the latter to speak of "the subject-matter of the dispute".
The two subparagraphs did not duplicate one another. If
subparagraph (c) was to be retained, it would have to be
formulated more precisely.

18: Mr. HOLTZMANN (United States of America) said
that a company which was performing a contract in a country
other than its own would be performing one which was
international in nature regardless of whether it did so through
a branch office or an entity incorporated under the law of the
host country. It was such cases that paragraph 2 (c) was
intended to cover. It was therefore a necessary provision. To
clarify this intent, a sentence might be added to subpara
graph (c) to the effect that, if the parties had included in their
contract a statement that the contract involved activities in
more than one State, they could not deny the internationality
of the contract at a later stage. Also, his Government had
suggested an amendment to subparagraph (c) in its written
comments (A/CN.91263, p. 13, para. 25) to clarify that the
phrase "related to more than one State" was not intended to
be limited to the State itself, Le. governmental activities, but
rather to activities within a State. To accomplish this, he
proposed that the provision should read "subject-matter ...
related to commercial activities in more than one State".

19. Mrs. VILUS (Yugoslavia) said that the provisions of
paragraphs 2 (b) (ii) and 2 (c) were too broad and also vague.
Although the amendments suggested by the United States
representative might resolve that situation to some extent, her
delegation would prefer the course of deleting paragraph 2 (c)
altogether.

20. Mr. TANG Houzhi (China) agreed that paragraph 2 (c)
should be deleted.

21. Mr. de HOYOS GUTIERREZ (Cuba) said that para
graph 2 (b) dealt with the matter adequately. Paragraph 2 (c)
would only cause confusion and should be deleted.

22. Mr. BONELL (Italy) said that his delegation had
proposed that the words "or pursuant to" in paragraph 2 (b) (i)
should be deleted. If they were not, subparagraph (c) should
be deleted. It was important for the Model Law to make it
clear that an arbitration could not be considered international
merely because one of the parties was wholly or partly owned
by a foreign corporation.

23. Mr. KNOEPFLER (Observer for Switzerland) said that
subparagraph (c) should be retained since it made it clear that
the scope of paragraph 2 was intended to be as wide as
possible.

24. Mr. MAGNUSSON (Sweden) agreed that subpara
graph (c) should be retained. The notion of internationality

should bear the broadest possible interpretation, and in order
to achieve that the subparagraph needed some refinement.
His delegation could agree to it being worded along the lines
suggested by the United States.

25. Mr. GOH (Singapore) said that subparagraph (c) should
be deleted.

26. Mrs. OLIVEROS (Observer for Argentina) agreed. The
wording "otherwise related to more than one State" was too
unclear to be of any use, and also the subparagraph would not
allow national cases to be dealt with in an international context.

27. Mr. MOELLER (Observer for Finland) proposed that a
sentence should be inserted in paragraph 2 (b) (ii) to the effect
that, if the parties had agreed that the subject-matter of the
dispute was of an international nature, they should not be able
to deny the fact at a later stage. Subparagraph (c) might then be
deleted.

28. Mr. TORNARITIS (Cyprus) said that the draft text had
been drawn up by experts and should not be altered unless it
contained obvious mistakes or ambiguities. The United States
representative had made it clear why subparagraph (c) was
necessary.

29. Mr. PAES de BARROS LEAES (Brazil) said that the test
ofinternationaIity was adequately defined in subparagraphs (a)
and (b). Subparagraph (c) should therefore be deleted.

30. Mr. SCHUMACHER (Federal Republic of Germany)
said that his delegation withdrew its written comments on the
matter and recommended that subparagraph (c) be deleted.

31. Mr. GRIFFITH (Australia) said that the present
subparagraph (c) should be replaced by an opting-in clause to
the effect that an arbitration agreement was international if
the parties specified that it was international. Such a
provision would give them desirable freedom of choice. His
proposal differed from that of the Observer for Finland in
making the result of characterizing the arbitration agreement
quite clear.

32. Mr. LEBEDEV (Union of Soviet Socialist Republics)
agreed with other speakers that subparagraph (c) was vague.
It was important that the Model Law should be unambiguous
and therefore desirable that it should include an explicit
statement concerning the arbitrability of a dispute. He
proposed that a new subparagraph should be inserted
between the present paragraphs 2 and 3 to the effect that the
Model Law should not affect the legislation of a State by
virtue of which the dispute was assigned to the exclusive
jurisdiction of judicial, administrative or any other
authorities, or alternatively to the effect that it should not
affect the legislation of a State by virtue of which the dispute
was not capable of settlement by arbitration. A provision of
that kind had appeared in many international instruments.

33. Mr. GRIFFITH (Australia) supported the Soviet Union
proposal and said it would suitably balance the opting-in
provision which his delegation had proposed as a replacement
for subparagraph (c).

34. The CHAIRMAN asked the Commission whether it
wished article 1 to contain a provision along the lines
proposed by the Soviet Union representative.

35. It was so agreed.
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36. Mr. ILLESCAS ORTIZ (Spain) said that subparagraph
(c) contained a general provision under which all factors of
internationality could be taken into account in determining
the application of the Model Law to a dispute. It therefore
made the rest of the paragraph superfluous. Once the factor
of internationality had been established, there would seem to
be no need to refer to the place of business or to the place of
performance of obligations. He would like to see paragraph 2
drafted along the lines suggested by Australia and Finland. If
the parties to a dispute determined a place of arbitration
other than their place of residence, that would indicate their
willingness to submit the dispute to international commercial
arbitration under the Model Law.

37. The CHAIRMAN said that there was a difference
between paragraph 2 (b) (i) and suggested the opting-in
clause. Under the former, the parties would not have taken a
decision on the applicable procedural law but would simply
have stated that arbitration would be in a place abroad; under
the latter, however, they could determine a place of
arbitration within their State and still choose the law
applicable to international arbitration.

38. Sir Michael MUSTILL (United Kingdom) said that he
fully endorsed the views expressed by the Soviet Union
representative. He favoured the replacement of para
graph 2 (c) by an opting-in provision formulated along the
lines proposed by the Australian delegation. A provision of
the kind suggested by the Soviet Union would be an essential
safeguard if an opting-in provision was included.

39. Mr. MAGNUSSON (Sweden) said that his first
preference was for a provision on the lines of subpara
graph (c), but in view of the difficulty of redrafting the
subparagraph to remove its weaknesses, he would not press
for its retention. He, too, was in favour of giving the parties
to a dispute the freedom to decide whether it was
international or not. He could accept the proposal of the
Observer for Finland but would prefer that of the Australian
representative. He had nothing against the addition proposed
by the Soviet Union.

40. Mr. BARRERA GRAF (Mexico) expressed support for
the Finnish proposal. Paragraph 2 (c) as it stood was too
broad in scope. He agreed with the representative of Spain
that it made paragraph 2 (b) superfluous. The Model Law
should include a provision leaving the decision about the
internationality of a dispute to the parties concerned, either in
paragraph 2 (a) or as a separate subparagraph between
subparagraphs (a) and (b) of paragraph 2. He reserved his
position as to the precise way in which the Soviet Union
proposal should be given effect.

41. Mr. HOLTZMANN (United States of America) said
that he could support either the Finnish or the Australian
proposal. In regard to the Soviet Union proposal, he favoured
the second alternative.

42. Mr. ROEHRICH (France) said that the addition
proposed by the Soviet Union should be a general provision
in respect of the Model Law. He supported the idea of an
opting-in provision as suggested by Australia. However, he
regretted the fact that it would allow two parties who both
had businesses in a given country to agree to resort to
international law even if their transactions were devoid of any
international subject-matter.

43. Mr. SZASZ (Hungary) said he strongly supported the
idea of an arbitrability provision as suggested by the Soviet
Union representative. He shared the concern of the
representative of France about the effect of the proposed
opting-in clause. States either differentiated between foreign
and domestic arbitration or they did not. However, if the
majority supported the proposal, he would not press his
objection.

44. Mr. SAWADA (Japan) said that, while his delegation
was in favour of improving paragraph 2 (c), it had
reservations about the desirability of allowing the parties to
decide what was international.

45. The CHAIRMAN observed that the paragraph
proposed by the Soviet Union representative could restrict the
effect of the proposed opting-in clause.

46. Mr. HJERNER (Observer for the International
Chamber of Commerce) asked whether the Soviet Union
would submit its proposal in writing, because it had
important implications.

47. Mr. LAVINA (Philippines) supported the request.

48. The CHAIRMAN said that the Soviet Union
representative had explained his proposal sufficiently clearly
for it to be dealt with first by a drafting committee.

49. Mr. de HOYOS GUTIERREZ (Cuba) said that his
delegation firmly supported the Soviet Union proposal.

50. Paragraph 2 (c) was rendered ambiguous by the word
"otherwise". It should be deleted unless it could be reworded
to make it clear that the subject matter of the arbitration
agreement must relate directly or indirectly to more than one
State.

51. The CHAIRMAN said that the Commission appeared to
agree that subparagraph (c) of paragraph 2 should be
replaced by a paragraph embodying an opting-in clause. It
had already agreed that a paragraph on dispute arbitrability
based on the Soviet Union proposal should be added to
article 1. He suggested that the task of drafting those
paragraphs should be entrusted to a committee composed of
the Union of Soviet Socialist Republics, Finland, Australia,
India and the United States of America.

52. It was so decided.

Article 1 (3)

53. Mr. SCHUMACHER (Federal Republic of Germany)
said that the Model Law should contain a general provision
on residence, something which would be important in cases
where a party was not a business.

54. Mr. SEKHON (India) said that the word "relevant" in
the second line of the paragraph was redundant in view of the
expression "For the purposes of paragraph (2) of this article"
and the article "the" preceding this word. It therefore needed
to be deleted.
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55. The CHAIRMAN suggested that article 1 (3) should be
redrafted accordingly by the drafting committee which had
just been set up.

56. It was so agreed.

57. Mr. HOLTZMANN (United States of America) drew
attention to his Government's written suggestion, mentioned
in A/CN.9/263 (p. 8, para. 3) that the Model Law should
express the principle of lex speciaUs. He asked if the drafting
committee might consider the matter in connection with the
Soviet Union proposal.

58. It was so agreed.

Article 2. Definitions and rules of interpretation

59. The CHAIRMAN invited the Commission to consider
the definitions and rules of interpretation.

60. Mr. STROHBACH (German Democratic Republic)
proposed that the words "whether ad hoc or in arbitration
administration by an institution" should be added to
subparagraph (a).

61. Mr. HERRMANN (International Trade Law Branch)
pointed out that article 7 (1) used the words "whether or not
administered by a permanent arbitral instiq.ltion" in order to
make the clarification which the representative of the German
Democratic Republic sought to add to subparagraph (a). He
suggested that, in order to meet the suggestion of the German
Democratic Republic, the Commission might wish either to
use the wording in article 7 (1) or simply make a reference to
that article.

62. Mr. STROHBACH (German Democratic Republic) said
that he felt the clarification should be spelt out expressly in
the definitions.

63. It was so agreed.

64. Mr. PELICHET (Observer for The Hague Conference
on Private International Law) said that his organization had
made a written comment on subparagraph (c) to the effect
that the subparagraph could not be reconciled with article 28,
on rules applicable to the substance of a dispute. He reserved
the right to raise the matter under that article and pointed out
that it might involve redrafting subparagraph.(c).

65. Mrs. RATIB (Egypt) said that article 2 should include a
general reference to arbitral awards.

66. Mr. RUZICKA (Czechoslovakia) referred to his Govern
ment's written proposal on subparagraph (e), mentioned in
A/CN.9/263 (p. 15, para. 4), and suggested that wording should
be added at the end of the subparagraph to the effect that
mailing by registered letter was sufficient to ensure that
arbitration could begin.

67. Mr. GRIFFITH (Australia) expressed concern about
subparagraph (e) in the light of Norway's written comments
on it, mentioned in A/CN.9/263 (p. 15, para. 6). He
suggested that the subparagraph should include provision for
advertising if no address was found· after reasonable enquiry
and should stipulate that communications were to be deemed
to be received on the day on which they were delivered. He
also suggested that consideration should be given to Norway's
'written proposal for the Model Law to provide a right of
recourse or appeal for a party to an arbitration who, through
no fault of his own, had not received notice.

The meeting rose at 12.35 p.m.
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308th Meeting

Tuesday, 4 June 1985 at 2.30 p.m.

Chairman: Mr. LOEWE (Austria)

The meeting was called to order at 2.35 p.m.

International commercial arbitration (continued)
(A1CN.91246, annex; A/CN.9/263 Add. 1-2, A/CN.9/264)

Article 2. Definitions and rules of interpretation (continued)

1. Mr. GRIFFITH (Australia) said his delegation had felt
that subsection (e) should perhaps deal with the question of a
substitute service when it was known that the addressee was
not at his last known business address or habitual residence.
However, on reflection, he considered it more appropriate to
raise that issue in connection with article 11 (4).

2. Mr. STROHBACH (German Democratic Republic) sup
ported the Czechoslovak proposal that subparagraph (e)
should state that written communication could be made by
registered letter. It was also not clear to whom the addressee's
place of business, habitual residence or mailing address was
supposed to be known: was it to the other party or to the
arbitrator? If it was the latter, was it incumbent on him to
contact the police, the business registration office or some

other authority? In his view, the intention had been to refer to
the last address known to the other party. If so, it should be
clearly stated in subparagraph (e).

3. Mr. de HOYOS GUTIERREZ (Cuba) agreed that some
clarification was required in the wording of subparagraph (e).
In particular, the phrase "after making reasonable inquiry"
seemed inappropriate. He would suggest a phrase along the
following lines: "after having established that reasonable
enquiries had been made", so that if there was an appeal by
the addressee, evidence could be produced that a real effort
had been made to contact him.

4. The CHAIRMAN said he did not feel it necessary in a
Model Law on arbitration to enter into details about
notification, which was a subject more appropriate for a code
of civil procedure. If it was desired to expand subpara
graph (e), perhaps it would be better to convert it into a
separate article on notification.
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5. Mr. STALEV (Observer for Bulgaria) thought that the
matter was important since it 'was closely connected with the
right of parties to be heard. He therefore strongly supported
proposals which went to guarantee that the addressee actually
received the communication. He endorsed the Chairman's
suggestion of a separate article on notification.

6. Mr. ROEHRICH (France) noted that a Model Law
should deal with basic principles. It should not go into too
many details, which could give rise to difficulties with
national legislations on procedure. The point of substance
was that reasonable attempts should have been made to
inform the addressee so that he had an opportunity to
exercise his rights. Language to that effect appeared in a
number of international conventions. It would be difficult to
go any further and try to obtain agreement on precise rules.

7. Sir Michael MUSTILL (United Kingdom) supported the
comments of the French representative.

8. Mr. SAMI (Iraq) agreed that the procedure under
subparagraph (e) might have important legal implications in
view of the fact that arbitration on international commercial
disputes often involved considerable sums of money. It was
therefore difficult to accept the present text: the mere dispatch
of a communication was insufficient. The communication
should be made by registered mail and a certain period of
time should elapse before the addressee could be taken to
have received it.

9. Mr. SCHUETZ (Austria) agreed with the views expressed
by the French representative. The present text took into
account the interests of both parties and was not prejudicial
to the addressee.

10. Mr. BARRERA GRAF (Mexico) suggested that article 2
should contain the definition of arbitration agreement which
at present appeared in article 7 (I). It was also necessary to
include in article 2 some definition of the concept of "award",
which was used in article 16 (3) and article 34 (I).

11. Mrs. OLIVEROS (Argentina) said there was no need to
enter into details about notification in the Model Law. Most
legal systems, whether common law or civil law, contained
adequate provisions for that purpose. She supported, however,
the Mexican representative's suggestion to incorporate in
article 2 a definition of "award".

12. The CHAIRMAN said that subparagraph (e) should
achieve a balance between the interests of the party sending
the communication and the party receiving it and also a
balance in the text, so that it was neither too detailed nor too
brief. He therefore suggested that a small drafting group
should be set up to reword subparagraph (e), composed of the
representatives of Czechoslovakia, France, Iraq and Mexico.

13. There had also been a proposal to add two other
definitions to article 2. Definitions of the terms in question
did appear in the 1961 Geneva Convention but they now
made rather strange reading.

14. Mr. HERRMANN (International Trade Law Branch)
recalled that when the Working Group had discussed
article 7 (1) it had had before it two draft versions, one in the
form of a definition, which had become the present text, and
the other closer to article II (1) of the 1958 New York

Convention. There were advantages in leaving article 7 (1) in
its present form. The provisions in article 7, paragraphs 1 and
2, and in article 8 (1) would appear in the same order as in the
New York Convention.

15. Mr. TORNARITIS (Cyprus) enquired whether the inten
tion was that States should adopt the Model Law as it stood
or adapt it to their municipal legal systems. He observed that
definitions in a legal text usually related to the specific
meanings which should be attributed to particular words for
purposes of that text and which they did not have in ordinary
language. As for subparagraph (e) of article 2, it should
constitute a separate article; it was not a definition.

16. The CHAIRMAN observed that the Model Law would
be used according to the requirements of the country
concerned. States which did not have rules on international
arbitration might take the Model Law as it stood; others
would modify it in conformity with their general rules of law.
Article 2 contained definitions in subparagraphs (a) and (b)
and rules of interpretation in the remaining subparagraphs.
The proposal to incorporate the definition of arbitration
agreement in article 2 did not appear to have attracted much
support. As to the question of defining "award", he felt that
such a definition would be useful but doubted whether it
would be practical in view of the range of concepts which it
covered.

17. Mr. HERRMANN (International Trade Law Branch)
said that the Working Group had at various times attempted
to define arbitral award but had not been satisfied with the
results. In that connection, he read out the definition
contained in the report of the Working Group on its 7th
Session (A/CN.91246, paras. 192 and 193). He himself would
venture to caution against the inclusion of a definition as
such, which would be intended to apply to all the instances in
which the term was used in the Model Law. The only matter
that should be regulated was that of what decisions could be
set aside under article 34. Following the example of the 1958
New York Convention, which also did not define an arbitral
award, no attempt should be made to define it for the
purposes of articles 35 and 36. The definition of the type of
decision that could be set aside under article 34 might be "any
decision which contained a decision on substance". Any
decision which was strictly on a procedural matter, including
the competence of the arbitral tribunal, would not be covered
by article 34. However, it would be seen that for those
procedural matters where court assistance or supervision was
deemed appropriate (as in articles ll, 13 and 14), the Model
Law provided for special court intervention, the object of
which was, unlike in article 34, the matter itself, namely
appointment of arbitrator, justification of challenge or of
termination of mandate due to failure to act. There remained
the issue of article 16 (3). There would probably be a
discussion on whether to retain that text in its present form,
according to which a court review on the decision of the
arbitral tribunal which affirmed its competence was envisaged
only in an action for setting aside the arbitral award and the
intention was that it should be available in conjunction with
the procedure set out in article 34 (2).

18. Mr. de HOYOS GUTIERREZ (Cuba) pointed out that
in Spanish the word "tribunal" referred to an ordinary court,
whereas an arbitral tribunal was called a "corte". Similarly,
there were several words for award, including "auto" to refer
to a decision which did not settle a question of substance.

19. Sir Michael MUSTILL (United Kingdom) said that if
definitions were to be omitted, the inconsistencies of termino-
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logy in the existing draft must be eliminated. For example,
article 16 (3) referred to "rule", whereas article 20 (I) and
article 22 (I) had "determine" and article 24 (I) and article 25
mentioned "decision". It was necessary to go through the text
to see where, if anywhere, differences in language were
required in order to indicate differences in concept. Further
more, the phrase "final award", used in article 32, was
nowhere defined .. Article 34 was the prime location for the
term "award", but consideration would have to be given to
the meaning of that word in article 31. Should a procedural
decision take that form? Was it to be a reasoned decision and
need it be in writing? Another point was whether article 33
was applicable to awards other than the final award,which
constituted the subject matter of article 36. A further
unresolved issue was the question of interim awards. Some
confusion had arisen because there were two connotations of
the term. The first was an award made before the final award
dealing, for example, with procedure and not with merits. The
second was an award dealing with the merits but only with
part thereof. It was very common in international arbitration,
particularly in cases in which a decision had first to be taken
on liability before proceeding to an assessment of the
damages. If the decision was negative, the interim award
might well constitute the only award. In that case, did it fall
within the scope of article 34? Perhaps that question, which
must be solved, would be better dealt with when considering
article 34.

20. Mr. BONELL (Italy) reminded the Commission of the
difficulties faced by the Working Group in attempting to
define "arbitral award". He agreed with the proposal that
there should be no initial general definition. Where the need
for a specific definition was identified in the text, a decision
could be taken at that time.

21. Mr. HOLTZMANN (United States of America), refer
ring to article 32 (I), said that it would be necessary to
consider the matter of various kinds of awards in addition to
final awards. A distinction might have to be made between
interlocutory awards, whereby the tribunal ruled on such
preliminary matters as jurisdiction or the finding of liability,
and partial awards, whereby damages were awarded on one
part of a claim but other issues remained to be decided. The
term "interim award" referred to an award on such matters as
interim measures of relief. All of these terms were found in
article 32 of the UNCITRAL Arbitration Rules.

22. Mrs. RATIB (Egypt) said that the Commission really
needed to specify in article 34 which types of award could be
set aside.

23. Mr. BROCHES (Observer for the International Council
for Commercial Arbitration) said that the reason for defining
"award" would be to facilitate the identification of measures
which were subject to review or enforcement. The approach
suggested by the secretariat, however, was more promising. If
"award" were not defined, then there would be no need to
define interlocutory, partial and other awards.

24. Mr. SEKHON (India) said that there was no need to
define "award".

25. The CHAIRMAN said that subparagraph (e) of article 2
would be redrafted by the small drafting group he had
suggested earlier. That concluded the discussion of article 2
for the time being, but if there were a need to define
terminology arising in the course of consideration of the text

of the draft Model Law, it would be possible to make
additions to.article 2. If there were no objections, he would
take it that the Commission agreed to adopt those suggestions
on article 2.

26. It was so agreed.

Article 4. Waiver of right to object

27. Mr. SEKHON (India) wished to make two points. First,
article 4 took away a valuable right. Secondly, the words
"ought to have known" and "without delay" were too vague
and likely to give rise to controversy. He suggested that the
former phrase should be elaborated by adding "by use of
ordinary diligence" and that a time-limit should be specified
to replace the latter.

28. Mr. SAMI (Iraq) said that article 4 was ambiguous and
contained a number of difficulties. In Iraq, for example,
substantive matters in arbitration agreements could always be
the subject of objection without any time-limit. In arbitration,
which was the amicable settlement of a dispute, it was
necessary to guarantee the freedom of the parties and not
introduce differences stemming from ignorance of the law, the
arbitration agreement or other matters on the part of one or
other of the parties. While the parties undertook to use
arbitration in accordance with the arbitration agreement,
future imponderables would be outside their contemplation
and they could therefore not set fixed deadlines. As to the
expression "without delay", it was unduly vague. The
addition of the references to diligence and timely objection
would still leave full latitude to the parties. For those reasons
among others, his delegation proposed that article 4 should be
deleted.

29. Mr. HJERNER (Observer for International Chamber of
Commerce) said that an article of that type was useful.
Parties wishing to object should do so in proper time.
However, he thought that the scope was too wide; the concept
of constructional knowledge reflected in the words "ought to
have known" went too far. To apply that rule to non
mandatory provisions was too strict. With regard to mandatory
provisions, it was not well-founded, since if a party wished to
object, he should do so at the beginning of the proceedings.

30. Mr. ROEHRICH (France) said that article 4, as drafted,
could not be transferred into certain national legislations.
Since many national judicial systems contained rules relevant
to the matter, it might be sufficient to indicate that existing
civil procedures should be used. Perhaps it might be possible
to identify those articles in respect of which the right to object
could be exercised and define the procedure there.

31. Mr. MATHANJUKI (Kenya) said his delegation had
reservations relating to article 4 arising in particular from the
dispatch and receipt of communications referred to in
article 2 which might affect the knowledge of a party. He did
not see any provisions relating to instances when an appellate
court could reopen all or certain questions settled by a
tribunal, provisions which might be affected by those in
article 4. His delegation wished to see article 4 qualified to
take account of those matters and could not accept it as it
stood.

32. Mr. MOELLER (Observer for Finland) said it was
useful to provide for a general waiver. A party could not wait
until a later stage, such as after the award, in order to object.
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33. Mr. HOELLERING (United States of America) said his
delegation supported the policy of including a general
provision, since it was difficult to define every instance within
the Model Law. Although the words "without delay" were
vague, it was difficult to set a time-limit in advance; that
matter could be decided by the arbitral tribunal or court in
each case. He felt the rule should relate only to non
mandatory provisions, otherwise it might be too severe. The
words "knows or ought to have known" should be included,
and he supported the addition of wording such as "using
ordinary diligence". In his view, the waiver extended to
subsequent judicial proceedings.

34. Mr. BONELL (Italy) said that the basic principle in
article 4 was unimpeachable since it was a well-known general
principle of law. However, he was uncertain as to the ultimate
usefulness of the provision, since there were already several
exceptions to it in the draft Model Law, such as article 16 (2).
Other exceptions might already be contained in national
procedural laws. He suggested that the Commission should
adopt a functional approach and consider independently each
specific occasion where failure to object might preclude a
party from raising objections at a later stage.

35. Mr. STALEV (Observer for Bulgaria) said he was in
favour of article 4 in principle, subject to possible minor
corrections, since the main principle was already contained in
the UNCITRAL Arbitration Rules. There was a need in
international commercial relations for good faith, timeliness
and stability.

36. Mrs. RATIB (Egypt) said that she approved the article
in both substance and form. The text corrected the severity of
the presumption it established, leaving the judge the ability to
appreciate the elements composing it.

37. Mr. BROCHES (Observer for the International Council
for Commercial Arbitration) said that the same principle was
contained in the UNCITRAL Arbitration Rules, article 30; it
was also widespread in nationallegislations, but there would
be advantage in achieving uniformity by retaining article 4,
which he strongly supported.

38. Lord WILBERFORCE (Observer for the Chartered
Institute of Arbitrators) said that the theoretical principle
underlying article 4 was an aspect of consent. It provided that
the parties might consent to waive their right to object.
Arbitration was a consent procedure, and it was therefore
right that such an article should be included. It was also
important to tell a lay arbitrator, who was not a lawyer, that
parties who had not objected in due time had waived their
right to do so. Greater uniformity would be achieved by
retaining article 4, since national legislations were likely to
introduce more technicality and diversity. He also suggested,
for the sake of uniformity, that the words "ought to have
known" should be omitted in order to bring the article into
line with the relevant UNCITRAL Arbitration Rule.

39. Mr. ABOUL-ENEIN (Observer for the Cairo Regional
Centre for Commercial Arbitration) said that article 4
reflected sound existing principles; he therefore supported its
retention but felt that further clarification was required in
order to avoid ambiguity.

40. Mr. SZASZ (Hungary) reminded the Commission that
the terms of reference of the Working Group were to refer to
the UNCITRAL Arbitration Rules and the 1958 Convention
and there was therefore no reason for a radical departure
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from them. He also suggested that th.e wording of the Model
Law should be reviewed with at view to achieving closer
unif'0rmity with the UNCITRAL Rules.

41. Mr. SEKHON (India), in answer to those opposed to the
retention of article 4, suggested that some of the severity of
the article could be mitigated by giving power to the court or
arbitral tribunal to exercise discretion, where there had been
unreasonable delay, in deciding whether there were sufficient
reasons for that delay.

42. Mr. LAVINA (Philippines) said he supported the reten
tion of article 4, which was based on an established and valid
concept in law, subject to the refinement of certain sentences.

43. Mr. GRIFFITH (Australia) said his delegation sup
ported the retention of article 4.

44. The CHAIRMAN said th(lt the majorIty view was
clearly in favour of retaining article 4 in some form. He
invited the Commission to consider possible amendments to
the drafting. He recalled that objections had been made to the
phrase "ought to have known".

45. Mr. HJERNER (Observer for the International Chamber
of Commerce) said that the rule in article 4 should apply to
objections to any provision of the Model Law.

46. The CHAIRMAN said that the general feeling in the
Commission was in favour of specifying those provisions of
the Law from which the parties might derogate. It had been
suggested that the phrase "ought to have known" should be
deleted.

47. Mr. HUNTER (Observer for the International Bar
Association) said that the wording used in the UNCITRAL
Arbitration Rules was preferable; the words "or ought to
have known" should be deleted.

48. The CHAIRMAN took it that there was general
agreement that the phrase should be deleted. He invited the
Commission to consider next the phrase, "without delay", in
the French text "promptement". The Indian delegation had
suggested that the arbitrators should be given discretion to
condone a delay for sufficient reasons. He pointed out,
however, that if the rule in article 4 were to hold good for
later judicial proceedings, the State courts would be bound by
the discretion of the arbitrators.

49. Mr. HERRMANN (International Trade Law Branch)
said that the idea in the Working Group had been that the
waiver should go beyond the arbitral proceedings proper,
although that was not expressly stated in the article. The
question of raising an objection later than "without delay", as
in the Indian suggestion, would still come within the arbitral
proceedings.

50. The CHAIRMAN pointed out that if the arbitrators used
their discretion to refuse to extend the time period, the State
court concerned in the setting-aside proceedings would lose the
power of control and supervision referred to in article 6.

SI. Sir Michael MUSTILL (United Kingdom) said he could
find no provision in the Model Law requiring objections to be
made within a specific time. Article 33, which set a time-limit,
was not concerned with procedural objections. If there was no
time-limit, the phrase had no purpose.
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52. Mr. HERRMANN (International Trade Law Branch)
said that when article 4 was drafted it had been assumed that
it would refer to non-compliance with the arbitration agree
ment or the arbitration rules, which often contained such
time-limits.

53. Sir Michael MUSTILL (United Kingdom) said that, in
English law at least, such indefinite expressions as "without
delay" and "promptly" introduced an element of flexibility. It
could be, therefore, that discretion was not really needed.

54. The CHAIRMAN suggested that it would be sufficient
to say "without unreasonable delay", on the understanding
that the phrase would be interpreted first by the arbitrators
and then by the State court which might be asked to set aside
any award.

55. Mr. SZASZ (Hungary) said that imprecise words such as
"unreasonable" caused problems and that the words "without
delay" sufficed.

56. Mr. BONELL (Italy) suggested that the word "undue",
as used in the 1980 Vienna Convention, would give the
desired flexiblity.

57. Mr. GRIFFITH (Australia) said that two relevant time
periods were involved. There was no provision in article 4 for
extending the time-limit provided for in the arbitration
agreement. Perhaps the article should pick up the provision in
article 23 of the UNCITRAL Arbitration Rules and provide
for the extension of the time-limits if justified.

58. Mr. HERRMANN (International Trade Law Branch)
said that there were few exact time-limits set in the draft as
the Working Group had thought it appropriate to give the
arbitral tribunal wide discretion, as expressed in article 19 (2).
He believed that article 4 was not as rigid as it seemed.

59. Mr. ROEHRICH (France) said that, as he read it, article
4 left it to national legislation to set a time-limit for stating an
objection. Clearly, some time-limit must be fixed. That was a
minor point, however. The most important point in respect of
article 4 related to its application before the State courts
which were the subject of article 6. He found it hard to accept
that a court seized under article 34 with an application for
setting aside an award should be bound by a time-limit for
making objections to a procedural defect in the arbitration
proceedings.

60. It ought, perhaps, to be made clear, for those who
believed that the provisions of article 4 should apply to post
award proceedings in the State courts, that the fact that an
objection had not been made within a certain time limit
would have no consequence. It should, in fact, be clearly

stated that article 4 applied only to the arbitral proceedings.
In other words, it was unnecessary to envisage sanctions at
the State level, given that the main purpose of State court
intervention was to control the application of the mandatory
provisions of the Model Law.

61. The CHAIRMAN said he could not agree that all the
provisions of article 34 (2) applied to the violation of
mandatory provisions of the Law. For example, the State
court had a margin of judgement in considering whether the
arbitral tribunal had fully respected the right of the party
making the application to present his case. He agreed,
however, that if mandatory provisions only were involved,
article 4 would have no effect in the setting-aside proceedings.
Without having the Commission go into the question of
determining which provisions of the Model Law were
mandatory and which non-mandatory-a task that would be
infinitely time-consuming-he noted that, if the time-limit
was made flexible by using a term such as "undue delay", the
State court would be able to determine for itself the time-limit
that should have been respected. Then, even if the arbitrators
ruled that the normal time had been exceeded and the court
then found that, in the circumstances, a normal time had not
been exceeded, it would be able to control the regularity of
the arbitral procedure, as provided for in article 34.

62. Mr. SAWADA (Japan) wished to repeat his Govern
ment's comment that the effect of a waiver of the right to
object (under article 4) should extend to subsequent judicial
proceedings.

63. Mr. BONELL (Italy) said that the representative of
France had drawn attention to an important shortcoming of
article 4, in that it failed to state which provisions were non
mandatory and which mandatory. Regarding the relationship
between article 4 and articles 34 and 36, he agreed with the
comment by Japan that if article 4 was accepted, the effect of
the waiver should rule in any later proceedings.. It would be
appropriate, therefore, when the Commission arrived at the
consideration of articles 34 and 36, to establish a link with the
provisions of article 4.

64. The CHAIRMAN took it that the Australian represen
tative did not wish to press his proposal, as that would mean
a complete reworking of the text. If so, the Commission had
completed its deliberations on article 4. It would be unneces
sary to appoint a drafting group for the other changes which
had been suggested and had been noted by the secretariat. If
there were no objections, he would take it that the Commis
sion agreed to approve article 4 with those changes.

65. It was so agreed.

The meeting rose at 5.30 p.m.

309th Meeting

Wednesday, 5 June 1985, at 9.30 a.m.

Chairman: Mr. LOEWE (Austria)

The meeting was called to order at 9.40 a.m.

International commercial arbitration (continued)
(A/CN.9/246, annex; A/CN.9/263 and Add.I-2, A/CN.9/264)

Article 5. Scope of court intervention

1. Sir Michael MUSTILL (United Kingdom) said that
judicial control of the arbitral process was a topic of prime

importance. The United Kingdom's position on the subject
was set forth in its written comments, reproduced in
A/CN.91263/Add.2, and he did not propose to restate it.
Everyone would agree that some measure of judicial inter
vention was inevitable in the field of arbitration and that the
concept of a Model Law would be meaningless without
courts to enforce its provisions. Differences of opinion on the
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matter in the Commission were concerned more with the
timing of judicial intervention than with whether it should
exist at all. The only purpose of the Model Law was to help
the businessman, who might need a court to help him remedy
the occasional injustice that inevitably occurred in any
dispute-resolving mechanism. It was essential that the busi
nessman, the arbitrator and the lawyer should know exactly
what article 5 meant, but as it had pointed out in its written
comments, the United Kingdom did not.

2. The first problem arosefrom the openingwords of article 5:
"In matters governed by this Law", which were intended to
convey the meaning that the Model Law did not regulate all
the circumstances in which the courts and the arbitral process
might come into contact. In practice, therefore, what matters
did the Model Law govern? As he understood it, it was not
the intention of the draftsmen that article 5 should be
interpreted as stating. that the remedies the Model Law
provided were exclusive only for matters it dealt with
expressly, or that where the Model Law did not deal expressly
with a particular matter, thecollrt should have a free hand or
there should be no possibility of a remedy.

3. He drew the Commission's attention to the example given
in para. 21 of A/CN.9/263/Add.2 of a factual situation not
expressly covered by the Model Law. The first possibility
referred to in that paragraph was that the draftsmen of the
Model Law had decided that the situation should not be dealt
with by the Model Law and could therefore be redressed
through domestic law. The second possibility was that they
had decided that there should be no power of judicial
intervention in the situation concerned. The third was that the
situation had not been considered at all. He did not see how a
reader of article 5 who did not have access to the travaux
preparatoires could ascertain what his position might be under
the article. If the provision was not clear to persons other
than those who had drafted it, it was a failure. The United
Kingdom had not proposed an amendment to article 5
because it believed that the meaning of the provision had
never been fully debated. He had raised the problem for
discussion by anyone interested. He would like to hear from
the secretariat, on whose initiative the article had been
introduced, what the first phrase of article 5 meant. He had
noted with interest the secretariat's comment (A/CN.91264,
p. 19, para. 4) that the words in question were intended to
refer to matters "expressly or impliedly" regulated by the
Model Law, but he was uncertain as to how that inter
pretation would operate in practice.

4. A second question was how to deal with abuse of the
arbitral process. The Model Law appeared to contain no
provision for intervention during the actual arbitration:
article 34 dealt with intervention after the award and article
36 with defensive intervention at the stage of execution, but
the Model Law was silent on the possibility of the court
intervening before the award. The Commission should consider
whether the omission of a reference to judicial intervention
during arbitration meant that the subject was not covered by
the Model Law, or that such intervention was implied, or that
it was excluded; and whether it wished the Model Law to deal
with the questions at all.

5. He also wished to raise the question of contracting out of
article 5. The fundamental principle of the Model Law was to
recognize the autonomy of the parties. The parties could
choose the procedures they wanted, and he had learned from
the previous day's debate that they could choose to apply the
Model Law even in a field where there was no international
commercial dispute. It was a misconception that the business
man wanted to rule out all judicial control. The United

Kingdom was not in favour of deleting article 5, but it was
not for the Commission to tell the businessman what he
wanted: the Commission was there to serve him.

6. Mr. HERRMANN (International Trade Law Branch)
said that the United Kingdom representative, in referring to
the difficulties which arose in deciding whether a particular
situation fell within the scope of article 5, had brought out the
clear distinction which existed between two related but
separate problems: namely, what matters were and were not
governed by the Model Law; and the extent of judicial control
envisaged in it. On the second point, there had been a slight
divergence of opinion in the Working Group on International
Contract Practices. There seemed to have been a clear
understanding that the purpose of article 5 was not to deal
with the extent of judicial control but to oblige the draftsmen
of the Model Law, or, at a later stage,the national legislator,
to decide what would be the situations in which court control
should be provided. Regarding the words "In. matters
governed by this Law", problems of interpretation and
application were not unique to article 5; even without it, the
question would arise as to which of the three possible
interpretations mentioned by the United Kingdom was the
correct guide to the application of the Model Law.

7. In regard to the question of express or implied provisions,
it was impossible for the Model Law to deal expressly with
every procedural instance that might arise in arbitral pro
ceedings. Article 19 (2), for example, gave arbitrators a certain
discretion in the conduct of arbitral proceedings and was
meant to cover; without spelling them out, a wide range of
procedural circumstances that might occur. Again, the Model
Law contained a provision allowing the parties to agree on a
procedure for appointing arbitrators, but under a certain
domestic law there was a rule that even arbitrators appointed
by the parties had to be confirmed by the local court; that
question of confirmation was not dealt with expressly in the
Model Law, but in his opinion the provision that the parties
were free to agree on the arbitrators clearly implied that they
could actually appoint them.

8. The United Kingdom had dwelt on the difficulties which
might arise in deciding how to read article 5 in a situation
concerning which nothing was found in the Model Law.
There might of course be nothing in the Model Law about a
specific situation, but in that case it would be necessary to
look at the provisions of the Model Law dealing with the area
.out of which the situation had arisen. He agreed that
decisions on individual cases would be very difficult to make,
but he doubted whether the Model Law could go beyond
using the words "In matters governed by this Law".

9. The United Kingdom's written comments included the
question (A/CN.9/263/Add.2, para. 25) whether it was really
the intention of the Model Law that article 5 should operate
to exclude judicial control in situations not foreseen by the
Working Group on International Contract Practices. That
was obviously not its intention because the list of matters
which the Working Group had decided not to deal with in the
Model Law was clearly given by way of example only
(A/CN.9/246, para. 188).

10. Mr. LAVINA (Philippines) said that his delegation
supported the principle underlying article 5 because it would
prefer that court intervention in arbitral proceedings should
be avoided as far as possible. The article nevertheless raised
problems. For example, if the Model Law was_.enacted in
national legislation, it would be a lex specialis and therefore
take precedence over other domestic law. An awkward
situation would then arise if article 5 conflicted with
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provisions of national constitutions or fundamental laws in
regard to areas of jurisdiction.

11. Mr. SEKHON (India) said that his delegation endorsed
the United Kingdom's objections to article 5 but would not
like to see it deleted. It was important that the Model Law
should find wide acceptance in different countries. In India,
for example, judicial control of arbitration was sometimes
exercised by the Supreme Court. In the states, the High
Courts under article 227 exercised superintendence and
control over various tribunals, including arbitral tribunals.
Those controls should not be removed. His delegation could
accept article 5 if it was modified to enable parties to opt out
of it.

12. Mr. GOH (Singapore) said that his delegation was not
happy with article 5. There should be some judicial control
over the conduct of arbitration proceedings and over the
parties to an arbitration, to prevent abuse of the arbitration
process. In his opinion, article 5 should either be deleted or be
amended to reflect that principle.

13. Mr. SCHUETZ (Austria) said that he found fewer
problems with article 5 than the United Kingdom represen
tative. Its purpose was not to imply that court intervention
was undesirable or should be kept to a minimum but to make
it clear that there should be no court intervention except in
the cases provided under the Model LlI,w. In order to allay the
doubts that had been voiced about the meaning of the words
"In matters governed by this Law", he suggested that they
should be deleted; that would not harm the article. The
correct place to strike a balance between the independence of
the arbitral process and the need for judicial intervention in it
was in the special provisions. The Commission might usefully
consider whether to increase the possibilities for court
intervention in special fields in the knowledge that the
purpose of article 5 was to make it clear that no court should
intervene in the arbitral process except as provided in the
Model Law.

14. Mr. STALEV (Observer for Bulgaria) said that article 5
should remain as it stood because it reflected the need for
speedy international arbitration. To date, over seven arbi
tration cases had been decided by the Bulgarian Chamber of
Commerce and Industry's Arbitration Court and as yet no
need had been felt for judicial control over the conduct of its
proceedings. In his opinion, extensive judicial control might
delay arbitral proceedings and go against the interests of
international trade.

15. Mr. KIM (Observer for the Republic of Korea) drew
attention to the wording proposed by his Government for
article 5 in its written comments (A/CN.9/263, p. 16, para. 2).
The present wording of the article was insufficiently broad to
cover matters of international commercial arbitration not
governed by the Model Law.

16. Mr. BONELL (Italy) said that he appreciated the points
made by the United Kingdom representative. His delegation
was nevertheless strongly in favour of retaining the present
article 5, because court intervention in the arbitral process,
particularly if it was international, should be kept to a
minimum. More important, the cases where it was permitted
should be stated clearly, so that the position was known to
those concerned from the outset. The provision in article 5
would not be binding on States, and they would be able to
interpret it when incorporating it into their national legislation.

17. He noted the written comment of the United Kingdom
(A/CN.9/263/Add.2, para. 37) that the Model Law should set a

minimum ofjudiciaIcontrol, whereas he had always understood
that the purpose of article 5 was to set a maximum. Perhaps the
Commission should consider that question.

18. Mr. SZASZ (Hungary) said that the underlying issue was
the unification not merely of procedural law but of all kinds of
law. There was, therefore, no simple answer as to what matters
were covered by article 5. The members of the Council for
Mutual Economic Assistance, for example, followed the rule
that when their unified law did not cover a particular point, the
domestic law of the seller's country would apply. The
Commission could do no more than recognize that article 5
raised the whole issue of the problems ofunification. The article
did not deal with the question of how broad court control
should be, and it should not be attacked on that ground. If the
Commission wanted some degree of unification, then article 5
was acceptable; if not, the article was open to criticism. His
delegation favoured the retention of the article, for the Model
Law must make it clear to the reader exactly where the limits of
court control lay. He agreed with the observation made by the
United Kingdom about the view which the secretariat had
expressed in its commentary with regard to the scope of the
article (A/CN.9/264, p. 19, para. 4); there again, the problem
was one affecting all matters of unification.

19. Mr. HOLTZMANN (United States of America) said that
the United Kingdom had raised the question of what matters
were covered by the Model Law. He was not sure that the
wording ofarticle 5 could be improved in that respect. It was his
country's general policy that court intervention during arbi
tration proceedings should take place only in rare cases since it
could cause great delay. As to the United Kingdom suggestion
that parties have the right to opt out of article 5, should they be
able to opt out of it in regard to the entire arbitration process or
only part of it? In any case, it would be difficult for the parties to
state exactly what they were opting out of. The Commission
would not be helping businessmen by adding a further
complication to an already complicated process.

20. Mr. MOELLER (Observer for Finland) said that the
principle underlying article 5 must be supported: the Model Law
must try to prevent abusive court intervention, especially during
arbitration proceedings, and be clear as to the cases in which
court intervention was permitted. It might be better to replace
the words "In matters governed by this Law" with the
admittedly narrower provision "During the course of the
arbitration proceedings".

21. Mr. HJERNER (Observer for the International Chamber
of Commerce) agreed that the principle underlying article 5 was
a very important element of the Model Law. The possibility and
extent of court intervention had a great influence on the choice
of the place of arbitration. Mr. Hermann had implied that the
circumstances of court intervention should be spelled out in
national law, but if that allowed broader intervention than the
Model Law, the aim ofthe latter-to assure potential users that
its procedures were adequate-would be frustrated. States
should therefore try to avoid changing the Model Law in that
respect.

22. It might be possible for the wording of article 5 to be
improved. The meaning of intervention, for example, was not
clear; a distinction must be made between intervention and
assistance. If, during the proceedings, an arbitral tribunal
requested court assistance, for instance with respect to the
production of a witness, that did not amount to intervention.
The question of intervention also concerned article 18, which
should not be interpreted to mean that the ordinary courts could
not order interim measures.
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23. Mrs. RATIB (Egypt) said that her delegation favoured
the retention of article 5 despite the difficulties inherent in the
question of court control. By limiting such control to the
cases covered by the Model Law, the Commission would
bring some order to the disparity of national legislations and
make arbitration proceedings less complicated. The exclusion
of matters not covered by the Model Law established a
balance whereby the difficulties mentioned by some States
might be overcome.

24. Mr. ROEHRICH (France) said that the merit of the
United Kingdom submission was that it made the Commis
sion think about the extent of the unification achievable
through a Model Law. The Model Law must have a clear
policy with respect to court intervention, which must be
limited to the essential matters which it covered. The
Commission's ambitions with regard to unification must be
modest, for article 5 would not prevent courts from intervening
in matters not covered by the Model Law.

25. The Observer for the International Chamber of Com
merce had drawn attention to the need to distinguish between
intervention and assistance. It was clear to his delegation that
article 5 covered all acts in national courts, whether mere
requests for assistance or applications for decisions directly
affecting the arbitration proceedings. With regard to the idea
of allowing the parties to opt out of article 5, his country did
not think that national legislation should allow the parties to
waive recourse to national jurisdiction or even agree to it. If
the national law provided such recourse, it should remain
available regardless of the wishes of the parties.

26. The existing wording might be the best that could be
formulated for article 5. His objection to the Austrian
suggestion to delete the words "In matters governed by this
Law" was that their retention would leave the position
clearer. The version of the article proposed by the Observer
for the Republic of Korea was interesting but might create
more problems than it solved. It might be useful for the draft
to include a provision to the effect that the Model Law did
not prejudice the right of States to provide remedies in their
nationalleglislation which were not in the Model Law.

27. Mr. TORNARITIS (Cyprus) said that some countries,
including his own, might have constitutional difficulties with
respect to article 5. In Cyprus, the judicial power was
exercised by the courts under the jurisdiction of the Supreme
Court. The establishment under the Model Law of an arbitral
tribunal involving curtailment of the rights of local courts
might be found unconstitutional.

28. Mr. SAMI (Iraq) said that his delegation supported
article 5 because the courts should be available as a last resort
to safeguard the rights of the parties. Article 5 guaranteed the
parties equality by giving them the right to go to court in the
specific cases provided in the Model Law. That provision
would be very important if an arbitral tribunal could not
resolve a dispute or if one of the parties could not accept its
decision. Recourse to a local court would then be quite
normal. He agreed with the representative of France that the
article covered requests for a court's assistance. If the Com
mission decided to delete article 5, it would leave the door
wide open to court intervention under national legislation.
The merit of the article was to define the sphere of such
intervention clearly and in a way which made it unnecessary
to reword it.

29. Mr. BROCHES (Observer for the International Council
for Commercial Arbitration) said· that the attitudes of
delegations to article 5 were determined by their view of what
the users of the Model Law wanted. Some users were more

afraid of abuses by other parties than of court intervention,
while others feared abuses by arbitrators. Article 5 could not
solve that problem. The Commission had to decide how
broadly such matters ought to be dealt with in the Model
Law. A solution might lie in the use of wording such as
"unless otherwise agreed" or "if the parties so agree".

30. Mr. LEBEDEV (Union of Soviet Socialist Republics)
said that the problems which had arisen during the discussion
of article 5 revealed the different concepts of arbitration which
existed in different countries. All delegations were convinced
of the importance of party autonomy, but some considered
that the authority of the court should be preserved in order to
avoid injustice, whereas others felt that the parties to an
arbitration must accept the unavoidable risks which it
involved that adjudication by a court did not. His delegation
did not share the opinion that the article set a minimum
judicial control over arbitration and would prefer to see an
even lesser degree of judicial control provided for; however,
the status of the text as a Model Law would leave each State
free to decide that matter for itself. It was important to
consider what relationship the Model Law would have with
existing national legislation on judicial intervention after its
adoption.

31. The present wording of article 5 was acceptable and
followed that of many other international instruments. The
Asian-African Legal Consultative Committee had suggested
in its written comments (A/CN.9/263/Add. 1, p. 6) that the
title of the article should be changed to "Limitation of court
intervention". His delegation would prefer it to read "Limits
of court intervention". The question could be discussed
further in connection with other articles, especially article 34.

32. Mr. PAES de BARROS LEAES (Brazil) said that court
intervention in an arbitration should be kept to a minimum.
Article 5 adequately expressed that valuable principle in its
present form.

33. Mr. TANG Houzhi (China) said that court intervention
could be understood to mean assistance, which should be
provided as fully as possible, or control, which should be kept
to a reasonable minimum. Article 5 should be retained,
although the wording might be improved in the light of the
written comments of the United Kingdom.

34. Mr. de HOYOS GUTIERREZ (Cuba) said that parties
to an arbitration had expressly chosen to come before expert
arbitrators rather than before the courts and that consequently
courts should not have the. right to intervene in arbitration
cases. Article 5 should be retained.

35. Mr. JEWETT (Observer for Canada) said that in that
part of Canada in which civil law operated, article 5 would
not be necessary, and in the part governed by common law, it
would be difficult to enforce. Measures to prevent court
intervention had often failed because of the power wielded by
the court. However, his delegation could support article 5 if it
was amended to make it clear when judicial intervention was
permissible.

36. Mr. ABOUL-ENEIN (Observer, Cairo Regional Centre
for Commercial Arbitration) expressed support for article 5 in
its existing form. A change in the wording would be
acceptable if it did not alter the meaning of the text.

37. Mr. BONELL (Italy) said that it had been proposed that
the opening words of the article "In matters governed by this
Law" should be deleted; there was also the suggestion that
they should be replaced by the words "During the course of
the arbitration proceedings". Neither formulation was accept-
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able to his delegation. A further suggestion had been that the
words "unless otherwise agreed", referring to agreement
between the parties, should be added at the end of the article.
That too would cause his delegation difficulties.

38. Sir Michael MUSTILL (United Kingdom) said that the
problems which arose in connection with article 5 could not
be solved merely by drafting changes. His delegation con
sidered that the present version of the article, while not
perfect, was the best which could be hoped for.

39. Mr. HOLTZMANN (United States of America) said he
felt that a drafting group consisting of experts, including
perhaps the United Kingdom representative himself, might be
able to improve the article.

40. The CHAIRMAN said that although the article might
seem inflexible, States when enacting the Model Law were not
obliged to follow it to the letter. The fact that the area which
it governed was not defined precisely gave arbitrators and
judges a certain amount of discretion. Most delegations had
agreed with the French representative that it should be
understood to cover assistance from the courts as well as
judicial intervention proper. The article had found general
approval and he therefore felt that the Commission would
wish it to be maintained in its existing form.

41. It was so agreed.

Article 6. Court for certain functions of arbitration assistance
and supervision

42. Mrs. RATIB (Egypt) proposed that article 6 should be
amended to read "The Court with jurisdiction to perform the
functions referred to in this Law ...".

43. The CHAIRMAN observed that the text of the article
should properly begin "The Court or Courts ...".

44. Mr. STROHBACH (German Democratic Republic)
said that article 6 should not be interpreted as an indication
of the competence of the court, particularly in cases of
multiple competence. The article was referred to in later
articles and should be expanded to include the criteria for
assigning jurisdiction, such as the place of arbitration, the
place of business of the defendant or the habitual residence of
the arbitrator.

45. Mr. SZASZ (Hungary) said that the issue really at stake
was the territorial scope of the Model Law, which should be
decided by the Commission for the text as a whole rather than
for article 6 alone.

46. Mr. HERRMANN (International Trade Law Branch)
said he felt that the Commission should settle the various
questions concerning the territorial scope of the Model Law
straight away. The secretariat had summed the matter up in
paras. 4-6 of its comments on article 1 (A/CN.9/264, p. 7).
Most members of the Working Group on International
Contract Practices had been in favour of the strict territorial
criterion, but a minority had considered that the parties
should be allowed some freedom to select the law governing
their arbitration. The 1958 Convention on the Recognition
and Enforcement of Foreign Arbitral Awards acknowledged
the existence of both criteria in national law, but in practice
parties rarely took advantage of their autonomy of choice of
law where it existed.

The meeting rose at 12.35 p.m.

310th Meeting

Wednesday, 5 June 1985, at 2.30 p.m.

Chairman: Mr. LOEWE (Austria)

The discussion covered in the summary record began at 2.40 p.m.

International commercial arbitration (continued)

(A/CN.9/246, annex; AlCN.9/263 and Add.1-2; A/CN.9/264)

Article 6. Court for certain functions of arbitration assistance
and supervision (continued)

I. The CHAIRMAN said that the question of territoriality
had been raised by the secretariat in connection with article 6.
If it was the Commission's feeling that there was an important
problem in that connection, a decision could perhaps be
reached and, if necessary, a text prepared.

2. Mr. HERRMANN (International Trade Law Branch)
said that a number of difficulties arose when arbitration
proceedings were held in one country under the procedural
law of another: for example, in the taking of evidence or in
applying for the annulment of an award. The general feeling
in the Working Group had been that in terms of the
competent court, the procedural law of the place of arbitration
should prevail. The choice of any other criterion could lead to
unmanageable situations. It was felt that it would be
appropriate to state the principle explicitly in the Model Law,
particularly since the 1958 Convention on the Recognition

and Enforcement of Foreign Arbitral Awards envisaged the
existence of both the territorial system and the party
autonomy system.

3. Mr. HOLTZMANN (United States of America) said that
the law of the United States assumed that the procedural
aspects of an arbitration, whether concerning the arbitrators
or judges in connection with the arbitration, would be the law
of the seat of arbitration. He recognized that in some States
there were laws which, in the interests of party autonomy,
said that the parties could choose another procedural law,
first in the procedures to be followed by the arbitrators and
secondly, to some degree, in the procedure followed by the
courts. Nevertheless, there was an inherent limitation, even
where States permitted the parties to use the procedural law
of their choice. They could not, for example, import into one
State from another State something which violated the second
State's public policy. As the secretariat had noted, the
simplest approach would be to have those States which
adopted the Model Law be in the same position as the vast
majority of States, which was that, if an arbitration was
conducted in their territory, in so far as a procedural law
governing the subject of arbitration existed there, that law
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should be followed by the arbitrators and by the courts. That
would greatly simplify the task of drafting the Model Law. If
both territoriality and party autonomy were to apply, all the
various circumstances would have to be defined. That was
why the Working Group had favoured a strict territorial
principle, and why his delegation continued to do so. He felt
that it would be wise to state the principle clearly in the
Model Law at an early stage.

4. As far as article 6 was concerned, his delegation agreed
with the remarks of the German Democratic Republic and
with the written comments of the Soviet Union pointing out
the problems that would arise in regard to the role of the
courts in the appointment of arbitrators or in dealing with
challenges in the event that the commercial contract had not
specified the place of arbitration. It would be wise to provide
specifically for one place and one court in a situation of that
kind, in which a defendant refused to facilitate the arbitration
by appointing an arbitrator. In such circumstances, where one
of the parties would not appoint an arbitrator and no place
had been agreed on, the plaintiff should be able to turn to his
own court to appoint an arbitrator for the defaulting
defendant. It could logically be argued that either place would
be appropriate in a situation of that kind, but it would be
simpler to pick the court of the plaintiff for dealing with such
problems as appointment and challenge. A provision to that
effect should therefore be added to article 6. It was not
essential to decide on the territorial question for the moment,
but he agreed with the secretariat that it would be wise to
reach a decision rapidly.

5. Mr. ROEHRICH (France) agreed largely with the
United States position but felt that it might not be appropriate
to have a general provision affirming strict territoriality.
Room should be left for party autonomy and for recognition
that, in a given State that had adopted the Model Law, the
parties could choose another law for the arbitration although,
as far as the assistance and supervision of the State court was
concerned, territoriality must apply. The Commission should
examine the draft article by article to see if it was necessary in
each case to provide for territoriality. As he felt, that need
existed in article 6, and above all in article 34 (I), where a
choice would have to be made between the two phrases left in
square brackets, "in the territory of this State" and "under
this Law". It was clear that, for the court functions
mentioned in article 6, the territorial criterion should be
specified, and he therefore supported the proposal of the
German Democratic Republic.

6. Mr. BONELL (Italy) said that his delegation's basic
assumption was that the Model Law was intended to apply
only and exclusively to arbitral proceedings taking place
within the territory of the enacting State, i.e. the so-called
territorial approach. It believed, therefore, that article 6
should be understood as indicating that the court of the State
in which the arbitration took place was competent in the
matters specified in the article. In his delegation's written
comments on the jurisdiction of the State court (A/CN.91263,
p. 17, para. 1), attention had been drawn to the still-open
question of what would happen if cases of the kind envisaged
in articles 11 (3), 11 (4) and 13 (3)arose before the place of
arbitration had been determined. Accordingly, article 6
needed to be drafted so as to cover such hypothetical cases. A
possible solution would be a provision similar to that in the
Italian Code of Civil Procedure, which provided in such cases
for the competence of the court of the place where the
arbitration agreement or the contract containing the arbitration
clause had been concluded. His delegation attached great
importance to the inclusion of such a provision in article 6,
since otherwise the whole mechanism would not function
satisfactorily.

7. A number of other interesting aspects had been raised in
connection with article 6. It was true that the 1958 New York
Convention did not explicitly state the territorial criterion, or
the principle of party autonomy, but there was no reason why
it should have done so since its aim was simply to regulate the
execution of foreign awards. Article 1 of the New York
Convention was significant in that respect, since it recognized
that there was no uniformity as to the criteria for defining the
nationality of arbitral proceedings. It referred to the most
common case, that of an arbitration taking place abroad, but
stated that the Convention also applied to "arbitral awards
not considered as domestic awards in the State where their
recognition and enforcement are sought". The Model Law
was more ambitious in seeking to cover not just the
recognition and enforcement of foreign awards but all
possible international arbitral proceedings. It was intended to
go beyond procedural issues strictu sensu, where the parties
should be enabled to enjoy the greatest possible autonomy,
and to act as a kind of constitutional law for international
commercial arbitration. It therefore had to clarify whether the
principle of party autonomy could still be admitted in so large
an ambit. His delegation's view was that it should not, and
possibly could not. Accordingly, the territorial approach
should be adopted on an exclusive basis. The Commission
could, however, show a certain flexibility in adopting that
approach. It could avoid laying down the principle in a
general fashion, and settle the matter only where it must
inescapably be dealt with, as in article 34. His delegation,
therefore, was open-minded. It would not object if the
territorial criterion was not spelt out from the beginning, but,
as far as substance was concerned, that should be the only
criterion in determining the application of the Model Law.

8. Mr. BROCHES (International Council for Commercial
Arbitration) said that there seemed to be a general feeling that
the Commission should look at each instance separately and
that it was not yet time to formulate a general provision.
While it was not necessary to do so in the case of article 6, the
discussion had awakened an awareness of the problems that
lay behind it. Opinions could be strong on some issues, for
example in connection with article 34, regarding the power of
a court to set aside an award not made under its law on the
grounds that it was made within its territory. France, for
example, held that an international award could be annulled
if it was made in France. From the practical point of view, it
was important for the parties to know where they could turn
for judicial assistance or to lodge an appeal. A stage had been
reached where the actual place of arbitration was becoming
more and mote of a fiction. For instance, in a case involving a
French company and a Turkish company, the International
Chamber of Commerce had decided that the place of
arbitration should be Austria. Until an action for annulment
was brought in Austria, the whole proceedings had actually
taken place in France. The Commission would have to
consider to what extent a distinction might have to be made
between the place of arbitration for purposes of enforcement
or annulment, and for other stages of the proceedings. All
those complications would have to be kept in mind as the
Commission went through the draft.

9. Mr. MOELLER (Observer for Finland) agreed that it was
time for the Commission to try to decide whether it should
have as its starting point a strictly territorial scope or the
approach that the parties should be free to subject their
arbitration to a law other than the law of the place of
arbitration. Finland, for example, would like to change its
current procedure and accept the territorial criterion because
of the extreme complications that could arise under the other
system. It would be helpful if the Commission could reach
agreement on whether or not to adhere to the territorial
concept so as to avoid difficulties at a later stage.
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10. Mr. SZASZ (Hungary) said the Commission should
consider the practical situation of a judge in a country where
the Model Law had been adopted as part of the national
legislation and the parties had selected the procedure of
another country for their arbitration proceedings. If that
judge was approached by one of the parties, what should his
attitude be towards the mandatory rules of the Model Law?
The Commission must take up a position on the subject of
territoriality and then see how it would apply in the various
articles. There would have to be exceptions, but there must be
a clear-cut approach. His delegation offered to adopt the
concept of strict territoriality to start with.

11. Mrs. RATIB (Egypt) said that Egypt wished to make its
position clear on two matters connected with the problem of
territoriality. The first was the autonomy of the parties to
choose the rules of procedure for their arbitration. Exception
made of public policy, Egypt would oppose any restraint on
that freedom which might oblige the parties to apply the
procedure of the place of arbitration or restrict their right to
adopt rules of procedure from other sources of their choice.
In article 34, the question of territoriality was covered by two
phrases in square brackets. In that case, Egypt opted for
territoriality, Le. the maintenance of the phrase "in the
territory of this State" and the deletion of the other phrase
"under this Law". The latter phrase could in fact give
national courts competence to rule on the validity or
otherwise of a decision made outside their territory. Such
extraterritorial competence was not acceptable for a number
of countries unless it was on a reciprocal basis.

12. Mr. LAVINA (Philippines) endorsed the recommendation
of the Working Group. He believed that the principle of
territoriality was both logical and practical. An eclectic
criterion would lead to confusion and delay in arbitration
proceedings. The autonomy of the parties was desirable, but
in the case under consideration, it had to be related to some
other basic issues such as public policy in the State of the
place of arbitration. Opting for the procedure of another
State might cast doubts on the soundness of local procedural
law. There was also the question of sovereignty. Normally,
legislation had an exclusively territorial application.

13. Mr. KNOEPFLER (Observer for Switzerland) said that
in cases where the parties had not previously determined the
place of arbitration, the United States proposal was interesting.
He was less favourable to the idea of selecting the place where
the contract or arbitration agreement had been concluded
since it rarely had any link with the substance of the contract.
He favoured the principle of territoriality but did not wish it
to be opposed to the autonomy of the parties. They should
not be prevented from choosing certain rules of procedure of
a country other than that of the place of arbitration. His
delegation favoured territoriality in order to avoid a positive
conflict of jurisdiction.

14. Mr. SCHUMACHER (Federal Republic of Germany)
said he shared the majority view that the decisive factor
should be the place of arbitration, because articles 27 and 34
of the Model Law dealt with the role of the courts. They
could only be the courts of the State in which the arbitration
took place and they would always apply their own procedural
law. That meant that the courts of a State in which the Model
Law did not apply could not be obliged to fulfil the functions
envisaged in articles 27 and 34. Agreement of the parties to
apply the law of another State could relate only to the arbitral
tribunal in so far as it kept within its functions as such. For
that reason, and in the interests of certainty, he favoured the
territorial criterion at least as far as the possible functions of
national courts were concerned. A decision on territoriality
should be made immediately in respect of article 6.

15. The CHAIRMAN said that the majority appeared to
favour strict, but somewhat toned down, territoriality. Once
the place of arbitration was determined, the courts of the
State in question were competent. The Commission must
decide later who should be competent to appoint arbitrators
when the place of arbitration had not yet been determined.
The participants also seemed agreed that such a decision did
not prevent the parties from choosing the procedure of
another State, at least as far as the arbitration proceedings
themselves were concerned.

16. Mr. HOLTZMANN (United States of America) said he
must enter a reservation with respect to the broad statement
that the parties could agree to adopt the procedure of a State
other than that of the place of arbitration. For his delegation,
that must be subject to the proviso that the foreign procedure
was not contrary to United States public policy and did not
violate United States laws. Possibly other delegations might
share that view.

17. Mr. HJERNER (Observer for the International Chamber
of Commerce) said that territoriality was a simple principle,
but simplicity was not the only virtue. In international
arbitration, where State agencies were often involved, both
the parties and the arbitration procedures were more sophis
ticated. The parties might choose the procedure of a State
other than that of the place of arbitration, or opt for general
principles or for some other combination. The wishes of
parties in that regard should be fully respected, not only in
respect of the arbitration proceedings themselves but also
with regard to the possibility of challenging those proceedings
on the grounds that the arbitrators had not complied with
local law.

18. Mr. ROEHRICH (France) noted the Chairman's state
ment that the court designated by the State of the place of
arbitration was competent but that that did not prevent
parties from choosing a different procedure. He thought that
statement should be supplemented by the observation that it
in no way prevented the courts of the State whose law had
been chosen by the parties for the arbitration proceedings
from declaring that they were competent. That might not be
stated as a rule, but the formulation adopted should not
exclude that possibility.

19. The CHAIRMAN said he would be most reluctant to
insert into the Model Law rules on the subject of disputed
jurisdiction. If that course was followed, the Commission
would end up attributing to each jurisdiction the competence
it already possessed. He hoped that the Commission would be
able to agree upon a Model Law, it being understood that the
arbitrators would apply the rules the parties wished unless the
rules conflicted with the public policy of the State to which
the parties would have to turn for the annulment or
enforcement of the award. Experience with the Geneva
Convention showed how undesirable it was to enter into very
great detail.

20. Mr. HOLTZMANN (United States of America) said it
seemed to be the view of some speakers that the national law
to be followed by the arbitrators could be selected by the
parties but that the law to be followed by the courts could
not. In fact, an example would show that there could be no
such dichotomy; He would suppose that the parties wished to
designate Austria as the place of arbitration but selected
United States procedural law. The United States Arbitration
Act provided that an arbitrator might administer an oath to a
witness and that he might also issue a subpoena. Consequently,
the appropriate penalties for perjury and contempt of court
were also applicable. In many civil law countries, such powers
on the part of the arbitrator would violate national law.



Part Three. Summary records for meetings on the UNCITRAL model law on international commercial arbitration 421

21. Mr. BONELL (Italy) endorsed the Chairman's view that
the Model Law should not include rules about disputed
jurisdiction. Obviously, the Model Law must contain criteria
to determine its territorial scope, which the majority had
supported. However, within that framework, much of the
Model Law was not intended to be mandatory. The parties
were free to determine the procedure for the arbitration
proceedings proper, as expressly stated in article 19, and
indeed in respect of other aspects of the arbitration.

22. Mr. SAMI (Iraq) said that freedom of the parties was an
admirable concept but there could be no freedom without
some limitation. As the discussion had made clear, the parties
were free to choose their own procedure for the arbitration
proceedings but they could not impose a law on the national
courts of their chosen place of arbitration.

23. The CHAIRMAN said that the discussion now centred
on the extent to which parties had the right to choose their
own procedure. With regard to the point raised by the United
States delegation, he thought that Austria-or some other
countries-would not admit certain acts by arbitrators when
they exceeded the powers attributed to arbitrators by national
legislation. On the other hand, although Austrian law did not
recognize written testimony, if arbitration proceedings were
being conducted according to a foreign procedure which did
admit it, written testimony would probably be regarded as
admissible since it was neither coercive nor contrary to public
policy. Generally, it would probably be possible to apply
about 90 per cent of the foreign procedure chosen by the
parties concerned. The question of disputed jurisdiction,
raised by the French representative, was a current problem
which the formulation of a rule was unlikely to solve. As an
illustration, he would take the case of an award in an
arbitration held in the Federal Republic of Germany but
under Austrian procedural law. In Germany (where the law
chosen by the parties was the test) the award was deemed a
foreign award and in Austria (where the place of arbitration
was the material element) it was also a foreign award and
could not be set aside. However, it would be enforced
everywhere as a foreign award.

24. He suggested that the secretariat should be requested to
draw up a memorandum on the principles on which agreement
had been reached, namely strict territoriality but with the
possibility of agreement to apply the legislation of some other
State provided it did not impinge on the functioning of the
national courts and was not contrary to public policy in the
State of the place of arbitration. Such a memorandum would
be useful when the Commission considered other articles of
the Model Law. Article 6 was perhaps not the appropriate
place to consider it since it had been designed for other
purposes. He therefore hoped that the Commission could
agree to article 6 fixing the territorial competence of each
State which accepted the Model Law, taking account of the
decision on territoriality and extra-territoriality which had
just been reached.

25. Mr. SAWADA (Japan) said that his delegation could
accept the Chairman's summary as just restated, namely that
the choice by the parties of an arbitral procedure should not
derogate from the judicial powers of the State where the
arbitration took place.

The discussion covered in the summary record was suspended
at 4.55 p.m. and resumed at 5 p.m.

26. The CHAIRMAN made a drafting suggestion following
what had been foreseen as a memorandum by the secretariat.
It had been suggested that the system of territoriality would

operate with difficulty in certain situations where no place of
arbitration had been determined. Therefore, it was perhaps
inappropriate to mention articles 11 (3), 11 (4), 13 (3), 14 and
34 (2). He suggested that the text should be amended to read
"to perform the functions referred to in this law" and then in
the articles in question an exception would be introduced with
the proviso that it was a real exception which did not
contradict the general rule stated in article 6.

27. Mr. HERRMANN (International Trade Law Branch)
said that the idea of listing those articles in article 6 together
with the court functions envisaged was to make it clear that
the proposal to designate one or more special courts for that
purpose only applied to those functions and not to other
court functions in the Model Law, such as those envisaged in
articles 8, 9, 27, 35 and 36. The purpose of article 6 was to
centralize matters at a specialized court; it would, for example
permit certain urgent matters, such as appointment and
challenge, to be heard by only one person such as the
President of the court. Those considerations did not apply to
other functions.

28. Mr. LEBEDEV (Union of Soviet Socialist Republics)
raised the question of which bodies should perform the
functions of assistance and supervision under article 6. He felt
that those functions should not be restricted to a court. More
flexibility would be achieved by envisaging that some functions,
such as appointment, removal or challenge of arbitrators,
might be attributed to bodies other than a court, such as a
chamber of commerce or trade association, as appropriate
under the national legislation of each State. In that context,
the UNCITRAL Arbitration Rules permitted the designation
of any competent body or authority. His delegation proposed
that article 6 should contain an indication that a court or
other competent body could be given jurisdiction in respect of
those functions, as it had already suggested in its written
submissions.

29. Mr. PARK (Observer for the Republic of Korea) said
that his delegation accepted the provisions of article 6 in
principle but foresaw two problems. First, there were doubts
as to whether article 6 was mandatory, since where there was
an agreement between the parties as to the competent
authority, that agreement should be respected. Where there
was no such agreement, the court should be designated by the
enacting country. The draft Model Law did not make that
point clear, and it should therefore be clarified. Secondly,
where there were several competent courts agreed between the
parties or designated by the State, it was not clear which court
would exercise the functions under article 6. He proposed the
addition of a second paragraph to establish that where more
than one court had jurisdiction under the first paragraph,
jurisdiction should be exercised by the first court with which
the parties or the arbitrator had dealt.

30. The CHAIRMAN invited the Commission to consider
first the USSR delegation's proposal to give the States
adopting the Model Law a broader choice in assigning the
functions mentioned in article 6 by amending the opening
words "The Court" to read "The Court or another competent
organ" (A/CN.9/263, p. 18, para. 9).

31. Mr. MTANGO (United Republic of Tanzania) said that
he did not agree with the majority view on the territorial
scope of application. He supported the proposal that the
functions mentioned in article 6 should be assigned to the
court or another competent organ.

32. Mr. SAMI (Iraq) said that he supported the proposal to
assign the functions mentioned in article 6 to the court or
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another competent organ, since that would allow more
flexibility to States in designating the competent institutions.

33. Mr. de HOYOS GUTIERREZ (Cuba) said he supported
the USSR proposal to give the States adopting the Model Law
a broad choice in assigning the functions mentioned in article
6, because that would accord with the situation in Cuba,
where the law on arbitration assigned those functions to the
international arbitral tribunal attached to the Chamber of
Commerce. He suggested that the text of the proposal should
be more precisely elaborated.

34. Mr. HJERNER (Observer, International Chamber of
Commerce) said that the proposal to allow the designation of
courts or any other competent organs to exercise the
functions set out in article 6 would make the Model Law
somewhat more realistic. A State adhering to the Model Law
was unlikely to accept the idea that only one court could be
designated, particularly where there were several legal systems,
as occurred in federal States. It was realistic to attribute those
functions, which were mainly directed to the appointment and
challenge of arbitrators, to bodies such as a chamber of
commerce. It was less likely, however, for a chamber of
commerce to be empowered to set aside an award. With
regard to article 13, the International Chamber of Commerce
was concerned that where the parties agreed upon a challeng
ing procedure before an arbitral institution such as, for
example, that of the International Chamber of Commerce,
then the decision of that institution should be final and there
should be no further recourse, e.g. to a local court.

35. Mr. MAGNUSSON (Sweden) said thatit was convenient
to attribute the functions set out in article 6 to institutions
other than courts and he therefore had no objection to the
proposal under consideration. However, it did not necessarily
follow from article 6 that only one court could be designated.
According to the commentary, countries were free to designate
several courts. It was also open to individual countries to
decide whether appeal to a higher court would be allowed
from decisions of the court or tribunal of first instance.

36. The CHAIRMAN invited the Commission to consider
whether in situations where the parties agreed that the
challenge should be decided upon by another body such as a
chamber of commerce, the decision of that body was binding
or whether appeal to a court should be allowed.

37. Mr. MAGNUSSON (Sweden) said that if the parties
designated a particular body then there could be no appeal,
since the choice would have been made by the parties' own
will. However, if the challenge were made within the normal
judicial system of the country, such as in a district court, then
the decision should be subject to appeal to a higher court.

38. Mr. ROEHRICH (France) said that the proposal to give
States a broader choice in assigning the functions mentioned
in article 6 was acceptable, since it gave flexibility in the face
of differences in national legislative bodies. However, he
preferred the phrase "competent authority" to "organ" in
order to reflect the relationship with the legislation of the
State. The effect of the proposal on article 13 could be

discussed when that article was considered. However, although
courts or other bodies might be appointed by States to
exercise the functions in article 6, that did not perhaps mean
that other bodies had the same status as courts and that their
decisions should therefore be subject to appeal to a higher
court. He also felt that to increase flexibility in article 6 might
result in further complications in interpreting later articles.

39. He explained that if the principle of allowing the
designation of a body other than a court was extended to the
remainder of the Model Law, there would be no reason to
make a distinction between courts and other authorities
provided that they were permitted to act under the relevant
national legislation. He suggested that it should be expressly
stated in article 6 that designations made under that article
should be in accordance with national law.

40. Mr. MOELLER (Observer for Finland) said that he
supported the proposal that article 6 should refer to the court
or another competent organ; if that organ, however, was not
part of the judicial system, then that fact should be mentioned
in the article. The question raised in connection with
article 13 as to whether the parties could agree to exclude the
court by designating a body outside the judicial system was
something that should be discussed when that article was
reached.

41. Mr. STALEV (Observer for Bulgaria) asked if the
proposal to authorize institutions other than courts to
perform the functions set out in article 6 would also apply to
the setting aside of an award, since he felt that such was not
the intention of the proposal under consideration.

42. Mr. LEBEDEV (Union of Soviet Socialist Republics)
reminded the Commission that full details of his delegation's
proposal were set out in their written submission (A/CN.91263,
p. 18, para. 9). The proposal related specifically to the
functions set out in articles 11, 13 and 14 concerning the
appointment, challenge and substitution ofarbitrators. Clearly,
it was within the competence of each State to appoint an
appropriate authority to fulfil those functions. However, it
would be useful to state that fact in the Law, thus stressing
the element of flexibility and thereby making the draft Model
Law more attractive to States.

43. Mr. SEKHON (India) supported the proposal to give
States a broader choice in assigning the functions mentioned
in article 6. He also supported the view that where a court
was not designated, the body appointed should be a competent
authority.

44. The CHAIRMAN said that if there were no further
comments, he would take it that the Commission agreed to
adopt the proposal that States should be given a broader choice
in assigning the functions mentioned in article 6; care should be
taken to word the relevant passage on the basis of the USSR
written proposal (AC/CN.9/263, p. 18, para. 9).

45. It was so agreed.

The meeting rose at 5.40 p.m.
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International commercial arbitration (continued)
. (A/CN.9/246, annex; AlCN.91263 and Add.I-2, AlCN.9/264)

Article 6. Court for certain functions of arbitration assistance
and supervision (continued)

1. Mr. PARK (Observer for the Republic ofKorea) referred to
the remarks he had made at the previous meeting with regard to
the court authorized to exercise the functions mentioned in
article 6 (A/CN .9/SR.31O, para. 29). He wished to emphasize
his point that it should in the first place be the court agreed upon
by the parties.

2. The CHAIRMAN observed that both the suggestions made
by the previous speaker at the 310th meeting could, if they were
not already covered adequately in nationallegislations, be taken
into account by States when adopting the Model Law.

3. Mr. TORNARITIS (Cyprus) expressed support for the
Soviet Union proposal.

4. The CHAIRMAN noted that considerable enthusiasm had
been displayed for that proposal. He suggested that the Soviet
Union representative might be invited to assist the secretariat in
incorporating it into the draft text.

5. It was so agreed.

Article 7. Definition andform ofarbitration agreement

6. Mr. SEKHON (India) proposed a drafting change, to the
effect that article 7 (I) should read"... all or any existing or
future disputes between them ...".

7. Mr. GRIFFITH (Australia) said that paragraph (I)
contained a definition which properly belonged in article 2.

8. The CHAIRMAN said that a suggestion to transfer the
definition to article 2 had been made by Mexico in the discussion
on that article (A/CN.9/SR.308, para. 10), but had not met with
support.

9. Mr. STALEV (Observer for Bulgaria) asked whether a
statement of claim and the reply to that claim submitted to an
arbitral tribunal would constitute an exchange of letters under
article 7 (2) and thus prove the parties' willingness to refer their
dispute to arbitration. He proposed that the description of an
agreement in writing given in article 7 (2) should be extended to
cover an extract from the record of an arbitral tribunal. Such a
provision might assist States in a liberal interpretation of the
1958 New York Convention in regard to the question of what
constituted an agreement in writing.

10. The CHAIRMAN said that he did not think such an
extract would constitute an agreement in writing unless it was
signed by the parties.

11. Mr. HERRMANN (International Trade Law Branch) said
that in his view a statement of claim and the reply to that claim
would constitute an exchange of letters for the purposes of the
article. He agreed that an extract from the record of an arbitral
tribunal would be an agreement in writing if it was signed by the

parties. If the parties had made no specific arbitration
agreement, either of them would be entitled to challenge the
jurisdiction of the arbitral tribunal under article 16 (2), and
failure to do so would indicate acceptance of the arbitral
tribunal's authority.

12. Mrs. VILUS (Yugoslavia) reiterated her Government's
written suggestion (A/CN.9/263/Add.l~ p. 7, para. 7) that the
Model Law should allow a party to validate an arbitration
agreement by certain acts which were not in writing. If that
suggestion was adopted, it would be necessary to include in
article 35 a provision that a party must prove that the other
party had accepted the authority of the arbitral tribunal.

13. The Government of Argentina had expressed the written
view (A/CN.9/263, p. 20, para. 6) that the incorporation of
an arbitration clause into a contract by reference, provided
for in paragraph (2), should be made subject to the
requirement that the party against whom the arbitration
clause was invoked should be aware that it had been
incorporated into the contract. That was especially relevant to
contracts for the sale of commodities. Her delegation con
sidered that the contract itself should inform the parties of the
incorporation of the clause.

14. Mr. ILLESCAS ORTIZ (Spain) said that the Commission
had two separate problems before it: the form of the arbitration
agreement and the proof of its existence before the arbitral
tribunal, and it was important not to confuse the two.

15. Mr. NEMOTO (Observer for the Asian-African Legal
Consultative Committee) said that a written document was
not sufficient proof of an act under some legal systems; in
Japan, for instance, the document must bear an official seal.
In his view, the matter was best left to national legislation.

16. Mr. BONELL (Italy) said that the Model Law could
only provide general guidelines about what constituted an
agreement in writing. He supported the United Kingdom's
written proposal (A/CN.9/263, p. 5, para. 16) that the
paragraph should use the formulation employed in article 17
of the 1968 Brussels Convention on Jurisdiction and the
Enforcement of Judgements, as amended.

17. Mr. HOLTZMANN (United States of America) sup
ported the Bulgarian proposal. It gave expression to the legal
concept that certain conduct, in the present case participation
in the proceedings, constituted evidence of agreement. He
agreed with the view expressed by the Italian representative.

18. Lord WILBERFORCE (Observer for the Chartered
Institute of Arbitrators) said that Norway had made a written
proposal for paragraph (2) (A/CN.9/263, p. 19, para. 5); it
might deal adequately with bills of lading, but a more general
clause was needed. The best possibility seemed to be offered
by article 17 of the 1968 Brussels Convention, as amended. It
was important to establish that contracts effected by the
parties in a manner acceptable in trade usage should
constitute sufficient agreement in writing for the purpose of
the paragraph (2). He urged the Commission to give serious
consideration to that point and reflect it in the paragraph.
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19. Mr. RUZICKA (Czechoslovakia) said he supported the
Bulgarian proposal, which had practical merits.

20. Mr. HUNTER (Observer for the International Bar
Association) said he fully agreed with the idea of extending
the scope of what could constitute an arbitration agreement.
He would nevertheless caution the Commission against going
too far in that direction, because a problem might arise if an
arbitration took place in a country which had adopted the
Model Law and a party sought to enforce it under the 1958
New York Convention in a country which had not adopted
the Law.

21. Mr. AYLING (United Kingdom) said that article 17 of
the 1968 Brussels Convention, as amended, solved a problem
common in international trade and, as far as his delegation
was aware, was the only example of its kind. There might, of
course, be better ways of solving it.

22. Mr. HOLTZMANN (United States of America) endorsed
the comments made by the observer for the Chartered
Institute of Arbitrators. He appreciated the words of caution
voiced by the Observer for the International Bar Association
about the problem which might arise with enforcement under
the New York Convention. That problem might be less
serious than it seemed, however, since the definition of an
agreement in writing in that Convention (article II (2)) stated
that it should "include", not that it should "be", the kinds of
agreement there specified.

23. Mr. SCHUETZ (Austria) said that he shared the
cautious approach recommended by the observer for the
International Bar Association. The need for caution was in no
way diminished by what the United States representative had
said, particularly since the German version of article II (2) of
the New York Convention had a very mandatory form. The
adoption of the Bulgarian proposal would remove the need
for written agreement, a requirement which protected the
parties, and he could not accept it unless there was a
corresponding requirement that the parties to· an arbitration
should be informed in advance by the arbitral tribunal that
either party could insist on a written agreement if he wished.

24. Mr. BONELL (Italy), speaking on the Bulgarian pro
posal, said that there was no need for the Model Law to
include a specific requirement of express agreement before or
during the arbitration procedure, particularly if, once the
procedure had started, the parties behaved in a way that
unequivocally led to the conclusion that they agreed to
arbitration. He thought the Model Law should perhaps lay
down that principle explicitly. He did not think that the
adoption of the Bulgarian proposal would create any diffi
culties in regard to the operation of the New York Convention.

25. With regard to the idea of using the wording of the 1968
Brussels Convention, as amended, he thought that consi
deration should be given to the possibility of establishing some
uniformity among the various provisions concerning written
form requirements for jurisdiction and arbitration clauses.
Article 17 of the revised version of the Brussels Convention was
the most advanced and developed way of addressing a very
complex problem.

26. Mr. ROEHRICH (France) said that he agreed with the
remarks of the Austrian representative about the requirement of
written f6rm. It was true that, as far as international trade
agreements were concerned, the 1968 Brussels Convention, as
amended, dispensed with it in favour of the form sanctioned by
trade practice, but it did so in connection with choice of
jurisdiction. The Commission, however, was dealing with the

more important question of proof of the parties' agreement to
withdraw their dispute from the jurisdiction ofa particular State
and to have it settled instead by a conventional procedure. The
comment made by the United States representative with regard
to the English text of article II (2) of the 1958 New York
Convention did not apply to the French version, which had the
same formulation as the German version. His delegation
favoured a conservative approach, based on the need for written
agreement, to the way in which the Model Law should deal with
the question of proof of the existence of an arbitration
agreement. In any case, it would prefer to see the Bulgarian
proposal in writing. It could not support either the Norwegian
or the Austrian written suggestions (A/CN.9/263, p. 19, para. 5
and p. 20, para. 8).

27. Mr. MOELLER (Observer for Finland) said that if the
parties agreed to arbitration, the arbitrator would have no
difficulty in obtaining their consent in writing. An extract of the
record of the arbitral proceedings would not provide the same
proof, and he would prefer the Model Law not to mention it.

28. Mr. STALEV (Observer for Bulgaria) said that since
means of telecommunication were acceptable forms ofproof, he
saw no reason why records of the arbitral proceedings should
not be acceptable as well.

29. Mr. HJERNER (Observer for the International Chamber
of Commerce) supported the Bulgarian proposal but said that
the Yugoslav proposal had merits as well. The basic philo
sophy of the two proposals was the same, namely that a party
should not be able to object to the tribunal's jurisdiction if he
had taken part in arbitral proceedings for a long time without
objecting to them.

30. Mr. LEBEDEV (Union of Soviet Socialist Republics)
also supported the Bulgarian proposal, which he found sound
in ideas and substance.

31. The CHAIRMAN said that there appeared to be
widespread support for the Bulgarian proposal. Unless he
heard any objections, he would take it that the Commission
approved it. He suggested that the Yugoslav proposal should
be taken up under article 16.

32. It was so agreed.

33. Mr. MOELLER (Observer for Finland) said that if the
notion of an agreement in writing was broadened, situations
might arise in which an award could not be enforced under
the New York Convention, but the notion should at least be
widened to include a reference to bills of lading. It would not
be a good idea to go as far as using the wording of article 17
of the 1968 Brussels Convention, as amended, since that
would produce differing interpretations of the Model Law in
different States.

34. Mr. MTANGO (United Republic of Tanzania) said that,
while he appreciated the aim of expanding the notion of
written agreement to include agreements in a form established
by trade practice, the Commission ought to recognize that
such practices were not necessarily established universally. It
was doubtful in fact whether in many developing countries
there would be sufficient awareness of such forms of trade
practices which were established primarily in developed
countries. The Model Law shold be easy to adopt in most
countries if its provisions included only those notions which
were familiar and uncontested. Article 7 should be as clear as
possible. He therefore favoured the existing, narrower formu
lation of the notion.
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35. Mr. MAGNUSSON (Sweden) said that the notion of an
agreement in writing should be broadened, but he too had
doubts about that being done by the use of the wording from
the Brussels Convention, which went too far. The Norwegian
proposal might provide the best solution, and he suggested
that a drafting group should consider it.

36. Mr. LEBEDEV (Union of Soviet Socialist Republics)
said that the interpretation of the provision in the last
sentence of paragraph (2) was not touched on in the
secretariat's commentary (A/CN.9/264). Was he correct in
thinking that only a written form of contract, not signed by
both parties, was sufficient for the application of that
sentence? If that was the case, the sentence might justify the
view that an arbitration clause in a bill of lading signed only
by the carrier was binding on the receiver of the goods as
well.

37. Mr. HERRMANN (International Trade Law Branch)
said that, as far as he knew, the point had not been
considered by the Working Group.

38. Mr. ROEHRICH (France) said that he thought the
Working Group on International Contract Practices had
intended the last sentence of pararagraph (2) to refer only to
model contracts and general conditions. The Norwegian
proposal went too far: a reference in a bill of lading to an
arbitration agreement should not constitute a valid arbitration
agreement unless signed by both parties. If certainty as to the
existence of an arbitration agreement was desired, there was
no obstacle to concluding one. The present text was reasonable
and should remain as it was.

39. Mr. TORNARITIS (Cyprus) said that there was unan
imity on one point: there could be no arbitration without
the agreement of the parties. But how was that agreement to
appear? If in writing, would that mean that without the
writing there was no agreement or that the purpose of the
writing was simply to prove the agreement? Without departing
from the idea of a writing, the Commission might provide
that in certain cases a writing might be presumed to have
existed, along the lines of the theory of the "lost grant" in
English law. If at an arbitral tribunal the parties raised no
objection to arbitration, it could be argued that they agreed to
it by recourse. If the Working Group's intention had been
that certain presumptions of the existence of the writing might
be provided, his suggestion would meet the situation.

40. Mrs. DASCALOPOULOU-LIVADA (Observer for
Greece) said that she shared the misgivings voiced about
using the wording of the Brussels Convention. It used the
words "or ought to have been aware", which were particularly
dangerous for an instrument that was intended to have as
wide an application as possible. The text should remain
unchanged.

41. Mr. ILLESCAS ORTIZ (Spain) said that arbitral
proceedings should be conducted on the basis of an agreement
between the parties with regard to the settlement of their
disputes. A unilateral statement stemming from a pre-existing
contract should not be accepted as a basis for arbitration
because of the awkward consequences that would arise if one

of the parties rejected the statement. His delegation favoured
the text as already expanded.

42. Lord WILBERFORCE (Observer for the Chartered
Institute of Arbitrators) said that the problem was not that of
deciding what constituted an agreement or even an agreement
in writing, but of determining whether the agreement was
signed by both parties within the meaning of article 7. In
present-day trade there were many contracts, even in writing,
that were not signed by both parties. To draft the Model Law
so narrowly as to exclude them from arbitration under the
Model Law would be far too backward-looking. The repre
sentative of the Soviet Union had suggested that they might
come under the third sentence of paragraph (2), but the fact
remained that the second sentence called for signature by
both parties. One way of meeting that requirement might be
to expand the last sentence of paragraph (2) along the lines of
the Norwegian suggestion.

43. The CHAIRMAN said that the Norwegian proposal
implied that acceptance of a bill of lading amounted to an
agreement on arbitration. That was not merely a question of
drafting.

44. Mr. SAMI (Iraq) said that his delegation hesitated to see
paragraph (2) amended unless answers could be found to
several questions. A document signed by one party and
indicating his willingness to resort to arbitration amounted to
an offer that lay open for acceptance. Was the second party to
indicate acceptance in writing, or could acceptance be tacit?
And what legal interpretation would be put on his silence? An
arbitration agreement implied the consent of the parties to
settle disputes amicably. Such an agreement must be explicit
and in writing.

45. Mr. RUZICKA (Czechoslovakia) said that article 7
should state the principle that an arbitral tribunal might settle
disputes only on the basis of, and within the framework of, an
arbitration agreement. That principle was implicit in article
34, which dealt with the consequences of applying the
principle.

46. The CHAIRMAN suggested that the Commission should
consider that principle in connection with arbitral procedure.
It could subsequently decide to insert the principle in article 7
if it wished. He noted that the Commission had been unable
to reach agreement on changing the draft text of the article,
apart from accepting the Bulgarian proposal. He suggested
that the representatives of Bulgaria and the secretariat should
meet to redraft the second sentence of paragraph (2) and also
incorporate the drafting suggestion made by India with regard
to paragraph (1).

47. It was so agreed.

48. Mr. HJERNER (Observer of the International Chamber
of Commerce) noted that, although no agreement had been
reached on the Norwegian proposal, a substantial number of
speakers had commented favourably on it.

The meeting rose at 12.25 p.m.
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312th Meeting

Thursday,6 June 1985, at 2 p.m.

Chairman: Mr. LOEWE (Austria)

The meeting was called to order at 2.10 p.m.

International commercial arbitration (continued)
(A/CN.9/246, annex; A/CN.9/263 Add.I-2, A/CN.9/264)

Article 8. Arbitration agreement and substantive claim before
court

Article 8 (1)

1. Mr. GRIFFITH (Australia) said the expression "in a
matter" was too narrow and suggested that it should be
replaced by "involving a matter", since although the matter
itself might not be the subject of the arbitration agreement, it
could be related to a matter that was.

2. Mr. HERRMANN (International Trade Law Branch)
said that to use a phrase such as "relating to a matter" or
"involving a matter" might introduce substantive differences,
since a matter which was the subject of an arbitration
agreement need not necessarily be the subject of a particular
dispute. Legal systems differed widely in defining what was
the subject-matter of a dispute. If it was only a question of
drafting, he recommended that the Commission should retain
the existing wording, which was that used in the 1958 New
York Convention.

3. Mrs. RATIB (Egypt) found article 8 (I) acceptable. Her
delegation agreed that the court should not of itself be
empowered to refer the parties to arbitration and that a
request for referral to arbitration outside the time-limit was
inadmissible.

4. Mr. ABOUL-ENEIN (Observer for the Cairo Regional
Centre for Commercial Arbitration) found article 8 (I)
acceptable. He proposed that article 8 (2) should be amended
so as to empower the court to order the suspension of
arbitration proceedings. He further proposed that the Com
mission should re-examine articles 8, 16, 34 and 36 in order to
overcome the problem created by the fact that under those
articles it was possible for a party to challenge the validity of
the agreement repeatedly, while relying on the same reasoning.

5. The CHAIRMAN said that whether or not a court had the
power to suspend arbitration proceedings depend.ed on t~e

national procedural law in force. Moreover, III certalll
procedural laws, a decision taken on the validity of ~n

arbitration agreement would bind all courts of the same level III

subsequent proceedings.

6. Sir Michael MUSTILL (United Kingdom) said that the
answer just given by the Chairman provided a good illustration
of the problems which his delegation had wished to raise in
connection with article 5 and of the problem of repeated
unmeritorious applications. Where local procedural law per
mitted a court to suspend its proceedings, would that not be an
instance of intervention by the court?

7. The CHAIRMAN pointed out that article 8 (1) said that the
court had to refer the parties to arbitration. It had been
suggested that the court could either take action upon the merits
or refer the parties to arbitration. The proposal had been made
that the court should have a third possibility, Le. that of
referring the parties to arbitration while keeping its own
proceedings open until a later stage. In his opinion, that was not

explicit in the text, and the question of whether court
proceedings would theoretically remain open would depend on
the provisions of the local procedural law.

8. Sir Michael MUSTILL (United Kingdom) said that the
present discussion illustrated the problem of interpretation of
the words "governed by this Law" in article 5. The question of
what a court should or might do if the action in court was in
relation to the subject ofan arbitration agreement was governed
by that law. He understood from the explanation by the
secretariat that once a topic was found to be dealt with in the
Model Law, the court could look only to the Model Law and not
to local law. The court had no power to take steps not permitted
in article 8.

9. The CHAIRMAN thought that that was too narrow a view
of article 8. The court must accept an action and then decide
whether the agreement was null and void; in that case, it would
follow the normal court procedure. If it found that the
agreement was valid, it would refer the parties to the arbitral
tribunal. However, the details of court procedure could not be
included in a uniform law since they were a matter of civil
procedure in each State. In article 5, only the type of
intervention was limited.

10. Mr. MOELLER (Observer for Finland) said that there was
an inconsistency between articles 8 and 16 in the case where the
arbitral tribunal had ruled but had made no award and there
was an action before the court. In considering whether
preference should be given to article 8, it was advisable to be
consistent with article 6 (3) of the 1961 Geneva Convention.

I I. Mr. HOLTZMANN (United States of America) said that
the problem was in part alleviated by the definition of what was
meant by "the beginning of arbitral proceedings" set out in
article 21 of the Model Law.

12. The CHAIRMAN, noting that there were proposals for
more than one draft ofarticle 8 (I), suggested that the text should
be left unaltered but that the report for the present session
should state that the course of the judicial proceedings was not
described there, so that it was quite possible for a decision to be
taken to refer the parties to arbitration, while the case remained
open pending a further possible application. If there was no
objection, he would take it that the Commission agreed to that
course.

13. It was so agreed.

Article 8 (2)

14. Mr. SEKHON (India) suggested the insertion of the
words "unless a stay is granted by the court" in article 8 (2).
That point would be regulated by local law, although he
thought there were difficulties relating to the intervention by
the court.

15. Mr. HJERNER (Observer for the International Chamber
of Commerce) said that although the criticisms of article 8 (2)
were understandable, the provision should be retained in the
interests of the efficiency of the arbitral proceedings, regardless
of actions by one party in a local or foreign court to delay or
prevent them.
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16. Mr. SEKHON (India) said he had raised the point because
he felt that it should be made clear beyond doubt that the
arbitral proceedings should continue regardless of any action in
court unless a stay was granted by the court.

17. Mr. SZASZ (Hungary) felt that the text should state that
the arbitral tribunal could make an award under the agreement,
since under article 16 it had the power to decide on its own
jurisdiction.

18. Mr. de HOYOS GUTlERREZ (Cuba) said that there was
no reason to continue the proceedings if the arbitration
agreement was not valid.

19. Mr. LEBEDEV (Union of Soviet Socialist Republics)
could not agree that article 8 (1) implied a decision that questions
concerning the court should not be touched upon. He suggested
that article 8 (2) should be replaced by two provisions. The first
would state that even where one party had already applied to the
court, the other party could start arbitral proceedings. From the
existing draft, it might be wrongly concluded that if arbitral
proceedings had not been started prior to the appliLation to the
court, they could no longer be initiated while the matter was
pending before the court. The second provision, following
article 6, paragraph 3, of the 1961 European Convention, might
state that if arbitral proceedings had been started before the
filing of a court action, the court should stay a ruling on the
arbitrator's jurisdiction until the award was made.

20. It was unrealistic to provide only for the possibility of
continuing arbitral proceedings, since in most cases, arbitrators,
knowing that their competence was being considered by the
court, would prefer not to continue with the proceedings. Delay
would be avoided if the arbitral proceedings were allowed to
reach a conclusion. A dissatisfied party would still be able to
apply to the court to have the award set aside under article 36.

21. Mr. RUZICKA (Czechoslovakia) proposed that the court
procedure should be completed before continuing with the
arbitral proceedings. The court decision would ofcourse have to
be final. However, the essential thing was to establish a clear
preference as between the court and the arbitral tribunal, and his
delegation could accept the opposite view, namely that the
tribunal should have precedence, if that was the generally
accepted view. The arbitral proceedings could then continue up
to the point of the award.

22. Mr. HOLTZMANN (United States of America) believed
in the principle that arbitration should proceed and not be
stayed by the court. He supported the Hungarian proposal,
which clarified the matter, and also favoured the USSR
proposals.

23. Mr. STALEV (Observer for Bulgaria) strongly supported
the USSR proposals, which would bring clarity and effectiveness
to arbitral proceedings.

24. Mr. BROCHES (Observer for the International Council
for Commercial Arbitration) supported the USSR proposals.
He drew attention to the view that the issue before the court, as
dealt with in article 8 (1), was not the "issue of its jurisdiction",
so that article 8 (2) should be rephrased accordingly. It was not
the matter of jurisdiction that was before the court. The
agreement might be valid, but the tribunal not competent
because the conditions set in the agreement were not fulfilled.
Article 8 (2) was ambiguous and it was therefore important to
seek another form of words.

25. Mr. HOLTZMANN (United States of America) said that,
in principle, arbitration should not be stayed by court

proceedings. The reasons had been well stated by the observer
for the International Chamber ofCommerce and those who had
agreed with him. His delegation, therefore, supported the
Hungarian proposal as clarifying and implementing the
principle better than the existing text. It also found the USSR
proposals attractive, for the same reason.

26. Mr. STALEV (Observer for Bulgaria) was in favour of a
closer alignment with the 1961 European Convention on
International Commercial Arbitration and accordingly sup
ported the USSR proposals.

27. Mr. BROCHES (Observer for the International Council
for Commercial Arbitration) also supported the USSR pro
posals. The point that article 8 (2) was ambiguously worded had
been raised by Cyprus in its written comments, and the question
of language was also referred to in those of the Soviet Union
(A/CN.91263, p. 21, para. 6). A distinction must be drawn
between the two different problems and, while paragraph 1 of
article 8 was clear, paragraph 2 was not.

28. Mrs. RATlB (Egypt) said that it would be useful to give the
courts power to order the suspension ofthe arbitral proceedings
when they considered that the most likely outcome would be
that the agreement was null and void. That would save both time
and expense. Her delegation therefore suggested restoring the
phrase "unless the court orders a stay of the arbitral
proceedings", which had been in the original text but had been
deleted by the Working Group.

29. Sir Michael MUSTlLL (United Kingdom) thought that
attention was perhaps being drawn away from the nature of the
situation with which article 8 (2) was concerned, as expressed in
the title of the article. Article 16 of the draft Law was concerned
with the situation in which a court became involved because one
of the parties to an arbitration challenged the arbitral tribunal's
jurisdiction. The situation in article 8 was quite different: it
concerned an attempt to have the substantive dispute itself
decided by a court. If both of the Soviet Union's suggestions
were adopted, the result would be that the same dispute would
go forward in two different places: the court would retain the
matter if it concluded that the arbitral tribunal had no
jurisdiction and would make a judgement, but the arbitral
proceedings would also go forward. It was surely not desirable
to have a double decision on the same substantive matter. He
favoured the philosophy suggested by the Egyptian represen
tative, which was implicit in the existing text in any case. He
therefore urged that the text should be retained in its existing
form.

30. Mr. LEBEDEV (Union of Soviet Socialist Republics)
explained that the aim of his delegation's proposals was
precisely to avoid the possibility of two substantive decisions.
The aim was that, where one of the parties had gone to the court
with a substantive claim, the court should refrain from making a
ruling on the arbitrator's jurisdiction until after the arbitral
award, thus avoiding the possibility of two substantive decisions
on the same matter.

31. The CHAIRMAN said that if the Commission felt it
inconsistent to confine article 8 (2) to arbitral proceedings that
were already under way, the wording could be changed to "are
about to commence or have already commenced". The second
problem was that of how far the arbitral tribunal should be able
to continue its proceedings. The USSR proposal was closer to
the 1961 Convention, which said that if the proceedings had
already been initiated before any resort to a court, the court
must stay its ruling on the arbitrators' jurisdiction until the
arbitral award was made. In the other interpretation, not only
would the parties be allowed to go to court but the arbitral
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proceedings could continue even if the court found that the
arbitration agreement was non-existent or null and void.

32. Sir Michael MUSTILL (United Kingdom) said that the
question, as he saw it, was whether to protect the claimant
against the risk of delay through an objection of no merit, or
the defendant against a waste of time and money in being
brought before an arbitral tribunal which was ultimately
found not to have existed in any real sense. Both parties lost if
the dispute had to be fought twice. His delegation felt that the
court should be able to decide from the beginning whether the
arbitration should go ahead. If it found that it should, the
court would relinquish jurisdiction. If, however, it decided
that the agreement was void, it would continue its consi
deration of the case.

33. The CHAIRMAN pointed out that the article said that
the arbitral proceedings could continue, not that they must
continue. However, difficult questions of international com
petence were also involved: for example, the court's decision
might not be recognized in the other country concerned. If the
court said that the agreement was null and void, the decision
might be binding only in the territory of "this State". The
defendant might consider that, even with a court decision, if
the arbitral proceedings continued as far as an award, it might
be possible to enforce it, if not in the country where the
court's decision was binding, perhaps in another country.

34. Mr. SZASZ (Hungary) said the question was that of
which party's interests should be protected. He felt that the
wisest course would be not to give room to purely dilatory
tactics and to allow the claimant to decide whether it was
worthwhile going on with the arbitral proceedings.

35. Mr. HOLTZMANN (United States of America) felt
strongly that there -should be one set of proceedings at a time,
and that it should be arbitration proceedings. It was not a
question of favouring either the claimant or the defendant but
of favouring the arbitration process. The question of the
validity of the arbitration agreement could be decided by the
arbitrators themselves as a preliminary question, and the
presumption was that they would do so in appropriate cases.

36. Mr. MTANGO (United Republic of Tanzania) thought
that the Model Law should make sure as far as possible that
the parties were subjected to only one set of proceedings. He
therefore supported the United Kingdom proposal to leave
the text as it was.

37. Mr. SEKHON (India) said that the impression that had
been given that the provision was founded on the 1961
European Convention was incorrect. He read out the text of
article 6 (3) of that Convention, stressing the final phrase
"unless they have good and substantial reasons to the
contrary". That was not exactly what was being said in
article 8 (2). He noted that some of the arguments that had
been put forward assumed that the courts would not act
objectively, impartially and fairly; in his judgement, that was
a wrong assumption.

38. The CHAIRMAN said that most of the delegations
involved in the preparation of the 1961 Convention had
thought that the phrase just quoted seriously weakened it.

39. Mr. LEBEDEV (Union of Soviet Socialist Republics)
felt that article 6 of the 1961 European Convention embodied
a very valuable compromise and perhaps article 8 (2) ought to
be drafted in exactly the same way. As for the contention that
his delegation's proposal would not prevent the parties from
going to court after arbitration proceedings had started, he

pointed out that one of the parties might need to go to court
to -suspend the running of the prescription period in order to
protect his rights. The question was not one of protecting the
interests of either the plaintiff or the defendant but of
protecting the institution of arbitration itself, as the United
States representative had pointed out.

40. The CHAIRMAN said that no clear majority seemed to
have emerged in favour of changing the text. The discussion
closely paralleled that in the Working Group, the outcome of
which had been the existing article 8. In order to avoid further
lengthy discussion, he proposed that the existing text of
article 8 should be retained.

41. It was so decided.

Article 9. Arbitration agreement and interim measures by
court

42. Lord WILBERFORCE (Observer for the Chartered
Institute of Arbitrators) said that, at first sight, article 9 was
rather enigmatical. Paragraph I of the secretariat's analytical
commentary on the article (A/CN.9/264, p. 25) sought to
explain that the fact that the parties had entered into an
arbitration agreement did not mean that they had renounced
their right to go to court for interim measures. If that was the
whole content of the article, it was harmless and possibly even
unnecessary. Supposing, however, that the parties had agreed
between themselves in their arbitration agreement that they
would not apply to a court for interim measures, the question
arose whether such an agreement was rendered invalid by
article 9. A rule precluding such application to a court was
contained in the rules of the London Court of International
Arbitration, and that provision had been found valuable and
acceptable. If there was no intention to make agreements of
that kind invalid, some clarification was necessary on the lines
of "It is not incompatible with a submission of a dispute to
arbitration for a party ...".

43. Mr. HERRMANN (International Trade Law Branch)
said that the Working Group's intention in article 9 had been
to express that the mere existence of an agreement to arbitrate
should not prevent a party from requesting interim measures
of protection from a court, or prevent a court from granting
such measures. The article had been felt necessary because
there had been instances in judicial practice in which the
existence of an agreement to arbitrate had resulted in the full
exclusion of court jurisdiction. There was no intent to take
away the effect of agreements to refrain from requesting
interim measures from a court.

44. Mr. HOELLERING (United States of America) said his
delegation noted that the scope of interim measures which a
court might grant was wide and included pre-arbitration
attachments. He suggested that there should also be a clear
understanding that in appropriate circumstances protection
would extend to trade secrets and other proprietary infor
mation, particularly in respect of articles 26 and 27 relating to
the production of documents, goods or other property for the
inspection of an expert appointed by the arbitral tribunal or
sought by a court. He thought that such a clarification would
be useful in view of the increasingly complex nature of
international commercial transactions giving rise to arbitral
disputes; those transactions included nowadays complicated
long-term agreements on such matters as construction of
industrial works or the transfer of technology.

45. Mr. LAVINA (Philippines) said that article 9 was
intended to cover more than just the question of the
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favourable response of a court to a party's request for interim
measures. He therefore suggested that the final phrase, "to
grant such a measure", should be replaced by "to act on the
request".

46. Mr. ROEHRICH (France) said that there had been a
proposal for a substantive amendment to article 9 which
would tend to support an interpretation that the national
courts were bound to respect a prior agreement by the parties
not to apply to the courts for interim measures. His
delegation was satisfied with the present text of article 9
precisely because it left that issue open. Such a course was
also in the interests of the parties themselves, who could not
foresee every eventuality in advance. He suggested that the
original text should be maintained.

47. Mr. AYLING (United Kingdom) suggested that the text
could perhaps be improved by replacing the words "the
arbitration agreement" in the first line by "an arbitration
agreement".

48. Mr. ROEHRICH (France) said he had no objection to that
amendment.

49. Mr. HJERNER (Observer for the International Chamber
of Commerce) observed that there was some difficulty in the
relationship between articles 5,9 and 18. If a party asked for
interim measures first from the arbitral tribunal and subse
quently from the court, that might well result in conflicting
interim measures being ordered.

50. The CHAIRMAN said that a Model Law could not go
into details of that nature. If there were no further comments,
he would take it that article 9 would be retained, on the
understanding that the drafting suggestion by the United
Kingdom would be incorporated.

51. It was so agreed.

Chapter Ill. Composition of the arbitral tribunal

Article 10. Number of arbitrators

52. Mr. SCHUMACHER (Federal Republic of Germany)
said that his delegation had submitted a written proposal
(A/CN.9/263, p. 22) that chapter III should mention the
principle that the composition of the arbitral tribunal must
guarantee an impartial decision; that seemed to be the most
important guideline for arbitration. His delegation was
withdrawing that proposal because it would cause problems
with the interpretation of articles 12 and 13 from which it
followed that each arbitrator, even nominated by one party,
must be impartial and independent. Accordingly, it followed
that the tribunal itself must be impartial.

Article 11. Appointment of arbitrators

Article 11 (l)

53. The CHAIRMAN noted that there were no comments
on article 11 (l).

Article 11 (2)

54. Mr. HJERNER (Observer for the International Chamber
of Commerce) asked whether it would not be desirable to
state expressly in article 11 (2) that all arbitrators should be
impartial and independent, in view of the vast differences in
practice.

55. The CHAIRMAN pointed out that lack of impartiality
or independence were grounds for challenge and for setting
aside the award.

56. Mr. SEKHON (India) stated that it would be better to
start the paragraph with the phrase "Subject to the provisions
... of this article".

Article 11 (3)

57. Mr. LEBEDEV (Union of Soviet Socialist Republics)
drew attention to the written amendment which his delegation
had submitted to article 11 (3) (a) (A/CN.91263, p. 23),
namely to replace the words "within thirty days of having
been requested to do so by the other party" by the words
"within thirty days of receipt of such request from the other
party".

58. The CHAIRMAN said that the secretariat would take
the appropriate action.

59. Mr. de HOYOS GUTIERREZ (Cuba) suggested that for
the purposes of speeding up proceedings, it would be
desirable to insert a time-limit also in article II (3) (b), with
respect to the appointment of a sole arbitrator.

60. Mr. HERRMANN (International Trade Law Branch)
said that the Working Group had endeavoured to avoid fixing
time periods as far as possible since' it was difficult to select a
period which was appropriate to cover the many different
cases. Furthermore, the situation in article 11 (3) (b) was not
precisely the same as that in article II (3) (a). It resulted from
a failure of the parties to agree, of which the best evidence
was the request of one of them to the court to appoint the
arbitrator.

61. Mr. de HOYOS GUTIERREZ (Cuba) withdrew his
proposal.

62. The CHAIRMAN said he assumed that in cases where
the place of arbitration had been determined, the court
referred to in paragraphs 3 (a) and (b) would be the
appropriate national court of the country concerned.

63. It was so decided.

64. Mr. HOLTZMANN (United States of America) said
that the Commission must take a decision on which court
should be deemed the competent court under article II (3)
when the parties had not yet agreed upon a place of
arbitration. The choice lay between the national'courts in the
countries where either the defendant or the claimant had his
place of business. He favoured that of the claimant since the
defendant had failed to appoint an arbitrator under article 11
(3) (a).

65. The CHAIRMAN pointed out that under the 1961
European Convention, the country of the defendant had been
selected. It would consequently be hard for States which were
parties to the European Convention to agree to any different
arrangement. Perhaps, if the authority in the defendant's
country failed to appoint an arbitrator, the duty might pass to
the authority in the claimant's country.

66. The CHAIRMAN suggested that the secretariat, in
consultation with the United States representative, might
propose suitable wording. The issue appeared to be settled in
respect of article 11 (3) (a). As to article 11 (3) (b), in cases
where no place of arbitration had been selected, the matter
was perhaps rather more difficult and it had in fact been the
subject of a complete annex in the European Convention.

I
1



430 Yearbook of the United Nations Commission on International Trade Law, 1985, Volume XVI

67. Mr. HERRMANN (International Trade Law Branch)
pointed out that the situation, which might be covered by the
decision just adopted, namely that it would be the authority
of the defendant's country, would apply only until the place
of arbitration was agreed or the parties exercised their
freedom to choose another procedural law. At that stage, the
problem would be solved and it was therefore questionable
whether there was any need to make a special provision in the
Model Law. The parties were not left in a vacuum, since there
existed arbitration laws which would give assistance similar to
that provided in the Model Law itself.

68. Mr. EYZAGUIRRE (Observer for the Inter-American
Bar Association) said that the case envisaged was a very
remote possibility for which there was adequate provision in
institutional arbitration arrangements. It was not a matter of
great importance whether the decision was taken by the
national court of the claimant or that of the defendant or by
some third party.

69. Mr. HOLTZMANN (United States of America) pointed
out that under the UNCITRAL Arbitration Rules application
might be made to the Secretary-General of the Permanent
Court of Arbitration at the Hague to designate an appointing
authority.

70. Mr. STALEV (Observer for Bulgaria) thought that, in
view of the rarity of the case, it would be reasonable to accept
the national court of the country in which the defendant had
his place of business, Le. the same solution as in
article 11 (3) (a).

71. Mr. HERRMANN (International Trade Law Branch)
observed that the Model Law could state only whether, in the
case of States which had adopted the Model Law, the court
specified under article 6 should perform that function or not.
A provision might be adopted along the following lines:
"irrespective of whether this law in general applies, before the
place of arbitration or, if permitted, the procedural law is
chosen, the court specified under article 6 may render
assistance under article 11, provided that the defendant has
his place of business in this territory". With such a provision,
it would be difficult for the court to refuse to act.

72. The CHAIRMAN said that the court might have doubts
as to the validity of the arbitration agreement.

73. Mr. STALEV (Observer for Bulgaria) said that the court
might take no action for a considerable time.

74. The CHAIRMAN, noting that such cases were very rare
and that the elaborate arrangements in the 1961 European
Convention had never been applied in practice, proposed that
the same rule should be adopted for paragraphs 3 (a) and (b).
Where no place of arbitration had been agreed, the appoint
ment of the sole arbitrator should rest with the national court
of the territory in which the defendant had his place of
business, or if that court refused to act, with the national
court of the territory in which the claimant had his place of
business.

75. It was so decided.

Article 11 (4)

76. Mr. HOLTZMANN (United States of America) observed
there was another reference in article 11 (4) to the court specified
in article 6.

77. The CHAIRMAN suggested that the same rules should be
adopted as in article 11 (3).

78. Mr. STROHBACH (German Democratic Republic)
observed that article II (4) (c) referred to "an appointing
authority". It might perhaps be useful to have a definition of
that term in article 2.

79. The CHAIRMAN observed that the definitions in article 2
covered terms which were used in more than one place. If the
term "appointing authority" appeared only in article 11, it
would be better to have it defined in the rule itself.

80. Mr. STROHBACH (German Democratic Republic) said
he would check whether the term was used elsewhere.

The meeting rose at 5.05 p.m.

313th Meeting

Friday, 7 June 1985 at 9.30 a.m.

Chairman: Mr. LOEWE (Austria)

The meeting was called to order at 9.35 a.m.

International commercial arbitration (continued)
(A/CN.91246, annex; A/CN.91263 and Add.I-2, A/CN.91264)

Article 11. Appointment of arbitrators (continued)

Article 11 (4) (continued)

1. Mr. ROGERS (Australia) said that during the discussion of
article 2 (e), his delegation had referred to the possibility of
substituted service in cases in which it was known that the
addressee was not at his last known business address or habitual
residence. The problem was that the provision on receipt of
communications in article 2 (e) was so carefully worded that a
court might think the provision barred it from ordering
substituted service. He proposed that the Commission should
insert a provision in article 11 to make it clear that such an effect
was not intended.

2. The CHAIRMAN said that in his view service under article
2 (e) was confined to service effected in the course of arbitral
proceedings, including notification of choice of arbitrators and
service of the award, and excluded service ordered by a court. It
might be better to make that point clear in article 2 (e).

3. Mr. HOLTZMANN (United States of America) supported
the Chairman's suggestion.

4. Mr. ROGERS (Australia) accepted the suggestion.

Article 12. Grounds for challenge

Article 12 (1)

5. Mr. KADI (Algeria) said that although the Working Group
on International Contract Practices had already dealt with the
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point, his delegation still felt that paragraph (I) should make a
reference to the qualifications of a possible arbitrator. He
proposed that the beginning of the paragraph should read
"When a person is approached in connection with his
qualifications for possible appointment ...".

6. Mr. SAWADA (Japan) proposed that the beginning of
paragraph (I) should read"A person approached in connection
with his possible appointment as an arbitrator shall
disclose ...".

7. Mr. HOLTZMANN (United States of America) said that
he preferred the present wording because it indicated the need
for promptness.

8. Lord WILBERFORCE (Observer for the Chartered
Institute of Arbitrators) said that articles 12-15 were of
particular interest to arbitrators. He thought the Working
Group had done an eJS:cellent job on what were essentially
mechanical provisions.

Article 12 (2)

9. Mrs. VILUS (Yugoslavia) said that the intention of the
word "only" in the first sentence of paragraph (2) seemed to
be to confine challenges to the issues of impartiality and
independence. That might prove too restrictive in some
instances. It might be useful to expand the paragraph to allow
challenges on other grounds.

10. Mr. SZASZ (Hungary) said that challenges should be
restricted, and the word "only" helped to make that clear. His
delegation nevertheless supported the written suggestion from
the United States (A/CN.91263, p. 24 (article 12), para. 3) for
the addition to the sentence of the words "or on such
additional grounds as the parties may agree".

11. Mr. SEKHON (India) said that he was not happy with
the words "an arbitrator may be challenged" at the beginning
of paragraph (2). The challenge would be to the arbitrator's
appointment, not his person. He suggested that the sentence
be redrafted to take account of that. While he felt that the
word "only" might be deleted, the inclusion in the sentence of
a third factor, as suggested by the United States, was a
different matter.

12. Mr. de HOYOS GUTIERREZ (Cuba) endorsed the
comments made by the representative of Hungary.

13. Mr. MTANGO (United Republic of Tanzania) said that
he would like the word "only" to be deleted. It was true that
in most cases challenges would address the question of
impartiality or independence, but other factors might arise; in
certain circumstances, for example, without the arbitrator's
integrity being called into question, his nationality might be
thought a sound ground for challenge in view of certain
policies followed by his Government.

14. Mr. HOLTZMANN (United States of America) said
that the paragraph, like the corresponding paragraph in the
UNCITRAL Arbitration Rules, covered the point made by
the Tanzanian representative by using the words "justifiable
doubts". It was therefore unnecessary to ·delete the word
"only". He agreed that such doubts might in exceptional
cases arise because of a person's nationality. He thought that
the implication of the last sentence of paragraph 4 of the
secretariat's commentary on the article (A/CN.9/264, p. 31)
was too broad to represent the view of the Commission, since
the general reference, which was to impartiality or

independence, did not cover all the grounds for challenge
mentioned in national legislation.

15. Mrs. VILUS (Yugoslavia) pointed out that the
arbitration rules of the International Chamber of Commerce
contained a provision for challenging an arbitrator if he
delayed the proceedings or did not perform his duties in
accordance with those rules. The word "only" made the draft
text more restrictive than the ICC rules.

16. The CHAIRMAN said that the point made by the
previous speaker seemed to be covered in article 14.

17. Mr. TANG Houzhi (China) said that he appreciated the
point made by the Tanzanian representative but had no
strong feelings about the detection or retention of the word
"only". He did not feel that the addition proposed by the
United States was necessary.

18. Mr. MTANGO (United Republic of Tanzania) said that
the parties might disagree as to whether certain doubts were
justifiable. If so, who would decide the point? He supported
the addition to the text suggested by the United States.

19. The CHAIRMAN said that article 11 (I) would permit a
challenge on the ground of nationality if that was in
accordance with the wishes of the parties. He too felt that an
arbitrator's nationality might imply justifiable doubts about
his impartiality or independence. The reason why the draft
text contained the provision in article II (I) was of course that
under the laws of some countries foreigners could not be
appointed as arbitrators.

20. Sir Michael MUSTILL (United Kingdom) said that if an
arbitrator's nationality raised justifiable doubts about his
impartiality or independence, he could be challenged under
article 12 (2). That situation would not alter if the word
"only" was deleted.

21. Mr. HOLTZMANN (United States of America) agreed.
He did not think the deletion of the word "only" would make
any difference. However, the corresponding paragraph of the
UNCITRAL Arbitration Rules did not use the word "only",
and it might be considered that the Commission follow that
example.

22. Mr. LAVINA (Philippines) said that he too favoured the
idea of deleting the word "only". He supported the drafting
suggestion made by the representative of India.

23. Mr. EYZAGUIRRE (Observer for the Inter-American
Bar Association) said that the word "only" should be
retained, since it seemed that its deletion would give rise to
differing interpretations by different delegations. He
supported the written proposal of the United States
Government.

24. Mr. KADI (Algeria) said that if the Commission with its
expert knowledge could not agree on the interpretation of the
article, Governments would find it difficult to understand it
clearly.

25. Mr. MOELLER (Observer for Finland) endorsed the
remarks made by the Hungarian representative and by the
observer for the Inter-American Bar Association. He
supported the United States written proposal.

26. Mr. MTANGO (United Republic of Tanzania) pointed
out that the Commission had decided at its twelfth session
that the Model Law should take due account of the
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UNCITRAL Arbitration Rules, but the corresponding
paragraph of those Rules did not contain the word "only".

27. Mr. HERRMANN (International Trade Law Branch)
said that the Working Group had included the word "only"
with the intention of clarifying the meaning of the article. It
was important to bear in mind the difference between a model
law intended for adoption as national legislation and a set of
optional rules which might become part of a contract. He
thought the real issue was not the retention or deletion of the
word "only" but whether to extend the scope of the article.

28. Mr. de HOYOS GUTIERREZ (Cuba) said that the
deletion of the word "only" would make no difference to the
meaning. The addition proposed by the United States
Government would make the article less restrictive.

29. Mr. SEKHON (India) said that the concept of justifiable
doubts as to an arbitrator's impartiality or independence did
not seem a restrictive one at all.

30. Mrs. RATIB (Egypt) said that article II (5) stated that a
court appointing an arbitrator should consider any quali
fications agreed upon by the parties as well as the likelihood
of the impartiality and independence of the arbitrator.
Perhaps a similar formulation should be employed in article
I2 (2).

31. Mr. ROEHRICH (France) said that impartiality and
independence were already wide-ranging concepts. If the
United States written proposal was adopted, the word "only"
might be retained.

32. Mr. SZASZ (Hungary) said that in his country, the
sentence would be interpreted restrictively even without the
word "only".

33. Mr. ILLESCAS ORTIZ (Spain) said that the word
"only" should be retained, since it made the restrictive
meaning of the article clear. In most cases, a party would
specify the reason for his doubts about the arbitrator's
impartiality or independence when challenging him. National
legislators would be free to specify other grounds than those
mentioned in article 12 (2) when they adopted the Model Law.
However, his delegation would not object to the addition
proposed by the United States.

34. Sir Michael MUSTILL (United Kingdom) said that the
Commission's difficulty with article 12 (2) stemmed from the
unresolved uncertainty about the meaning of the words
"matters governed by this Law" in article 5. If it was true that
a challenge on a ground agreed between the parties did not
constitute a challenge. on a ground contained in the Model
Law, article 5 meant nothing and served only to emphasize
the lack of clarity about the Model Law, which permeated its
entire text.

35. Mr. ABOUL-ENEIN (Observer for the Cairo Regional
Centre for Commercial Arbitration) suggested that a provision
should be added to article 12 (2) to the effect that the parties
might agree on other grounds for a challenge.

36. Mr. LAVINA (Philippines) said that it would be helpful
to have some clear indication whether the Commission wished
to delete the word "only". Accordingly, he made a formal
proposal for the Commission to have an "indicative vote" on
the issue. That method was not new and had been used by the
Commission in the past.

37. Mr. MTANGO (United Republic of Tanzania) observed
that support had been expressed for the idea of deleting the
word.

38. The CHAIRMAN said he felt it was the view of the
majority of the Commission that the word "only" should be
retained. The report might explain that the intention of article
12 (2) was the same as that of article 10 (I) of the UNCITRAL
Arbitration Rules. The United States written proposal
appeared to command considerable support. It should
perhaps be made clear, on incorporating it into the draft text,
that in exceptional cases the concept of "justifiable doubts"
might extend to the nationality of an arbitrator. He suggested
that the representatives of the United States, India and
Algeria, and any others interested, should meet with the
secretariat in order to decide the best way of incorporating
the United States proposal into the article.

39. It was so agreed.

Article 13. Challenge procedure

Article 13 (1)

40. Mr. STALEV (Observer for Bulgaria) said that, as the
secretariat had indicated in its commentary (A/CN.91264,
p. 32, para. 4, second sentence), article I3 did not adequately
cover the problem of a sole arbitrator who was challenged
and refused to resign. He suggested that words on the
following lines might be inserted in paragraph (3) after the
words "rejecting the challenge": "or of a sole arbitrator's
refusal to withdraw".

41. Mr. HOLTZMANN (United States of America) drew
attention to his country's written proposal for paragraph (I),
reproduced in document A/CN.9/263 (p. 25, para. 8), to the
effect that a decision reached under a challenge procedure
agreed by the parties should be final.

42. The CHAIRMAN asked whether that would mean that
the decision could not be reversed by a court.

43. Mr. HOLTZMANN (United States of America) said
that while there might occasionally be grounds for appealing
such a decision, by and large the presumption should be that
it was final and binding on the parties.

44. Mr. ROEHRICH (France) said that the United States
proposal seemed to mean that there would be a uniform rule
stating the consequences of a choice of challenge procedure
by the parties. If so, he would have some hesitation in
accepting it, because it was impossible to predict what
challenge procedure they might choose. If the parties were to
be allowed such freedom of choice under paragraph (I), a
view whieh he accepted, why should not the question of
possible appeals against a challenge decision be left open? He
would prefer to keep paragraph (I) as it stood.

45. Mr. MOELLER (Observer for Finland) shared the
doubts of the representative of France. His view was that the
Model Law should exclude recourse to a court during arbitral
proceedings and give the parties the right to challenge the
award afterwards, but the Working Group had rejected that
idea. He could nevertheless accept the text as it stood. It did
not create a problem. For example, if the parties had agreed
that challenges should be decided by an institution and the
agreed institution rejected a challenge, the unsuccessful party
would be disinclined to go to court because he would know
that by then his chances of success were slight. Thus the
existing text should not have the effect of delaying arbitrations.
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46. Mr. LEBEDEV (Union of Soviet Socialist Republics)
said that his delegation's written proposal, reproduced in
A/CN.9/263 (p. 26, para. 10), to delete or at least considerably
limit paragraph (3) was directly related to paragraph (1).
Regardless of what happened to paragraph (3), however, he
considered that the United States proposal was justified. If
parties had agreed on an institutional procedure for chal
lenging an arbitrator, the procedure should be applied
without recourse to the court. Article 34 appeared to allow an
appeal against an arbitral award on the ground that an
arbitrator was not impartial or independent. If so, why have a
judicial procedure for that circumstance in article 13 as well?
His view was borne out by the comments of the International
Chamber of Commerce, reproduced in A/CN.9/263/Add. 1
(p. 10, para. 1).

47. Mr. HOLTZMANN (United States of America) agreed
with the Soviet Union representative that court intervention
during arbitral proceedings should be avoided.

48. Sir Michael MUSTILL (United Kingdom) said that his
Government did not share that view, for reasons which would
be clear from its interventions on other articles.

49. The CHAIRMAN suggested that the question should be
discussed under paragraph (3).

50. It was so agreed.

Article 13 (2)

51. Mr. STROHBACH (German Democratic Republic)
referred to the statement made by the Observer for Bulgaria.
While the second sentence of paragraph (2) contained a ruling

on how to proceed if one of a panel of arbitrators was
challenged, the question remained how to deal with a
challenge where there was only one arbitrator. In his opinion
the simplest way would be to amend paragraph (2) to provide
that a sole arbitrator who was challenged had the possibility
of withdrawing, and that if he did not, his mandate would be
terminated.

52. The CHAIRMAN pointed out that such a prOVISIOn
could give rise to a never-ending series of challenges.

53. Mr. HERRMANN (International Trade Law Branch)
said the secretariat's view was that a sole arbitrator who was
challenged and did not resign implicitly made the decision
contemplated in paragraph (2). The paragraph therefore
seemed comprehensive and simple in operation.

54. Mr. MAGNUSSON (Sweden) said that it might be
inadvisable to allow an arbitrator who had been challenged
during the proceedings to withdraw voluntarily, since if he did
so late in the proceedings the result might be considerable
expense and lengthy delay. It might be better to provide that
the arbitral tribunal should decide whether a challenged
arbitrator should respond to the challenge immediately or at
the end of the proceedings.

55. Mr. SCHUMACHER (Federal Republic of Germany)
said that where one of a panel of arbitrators had been
challenged, it was best that he should not take part in the
decision on the challenge. His country would have problems
in implementing the rule in paragraph (2) because its national
law embodied that principle.

The meeting rose at 12.30 p.m.

314th Meeting

Friday, 7 June 1985, at 2 p.m.

Chairman: Mr. LOEWE (Austria)

The meeting was called to order at 2.05 p.m.

International commercial arbitration (continued)
(A/CN.9/246, annex; A/CN.9/263 and Add.I-2, A/CN.9/264)

Article 13. Challenge procedure (continued)

1. The CHAIRMAN recalled that article 13 was based upon
a compromise between two different approaches to the
question of challenges. One was that all decisions of the
arbitral tribunal on a challenge to one of its members could
be the subject of immediate application to the court.
Arbitration proceedings would then be suspended until the
challenge was either sustained, when the composition of the
tribunal would be changed before it could proceed, or the
challenge was rejected, when the original tribunal would
continue its work. The second system left the decision on a
challenge to the arbitral tribunal itself, but a rejected
challenge could constitute grounds for contesting the final
award. Article 13 embodied a compromise procedure whereby
the final decision on the challenge rested with the court but
the arbitral tribunal could continue its proceedings pending
that decision.

2. Mrs. RATIB (Egypt) proposed that the concluding phrase
of article 13 (3) should be amended to read" ... pending such
a decision, the arbitral tribunal, including the challenged
arbitrator, may continue the arbitral proceedings, unless the

court orders their suspension". It would be preferable to give
the court power to order the suspension of arbitral pro
ceedings when it was made aware of reasons which might
justify such a measure.

3. Mr. SEKHON (India) endorsed the Egyptian proposal. If
arbitral proceedings continued pending a decision by the
court and the latter later upheld the challenge, a good deal of
unnecessary expense and delay would be incurred. The period
of 15 days set in article 13 (2) and (3) was perhaps too short
for cases of international commercial arbitration. He would
suggest a period of 30 days unless the provisions of
article 11 (1) of the UNCITRAL Arbitration Rules were
scrupulously observed. Finally, in the fourth line of the
English text of article 13 (2), the word "the" before "later"
appeared to be redundant.

4. Mr. LEBEDEV (Union of Soviet Socialist Republics) said
that his delegation's proposal in respect of article 13 (3) was
the most far-reaching of the various comments by Govern
ments on article 13 (A/CN.9/263, p. 26, para. 10). The
present text did not in fact constitute a compromise when
compared to the legislation of countries such as his own
which did not envisage the possibility of challenging an
arbitrator before the court until the award had been made.
The Soviet delegation's proposal was to delete paragraph 3
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altogether from article 13, leaving paragraph 1 to apply if the
parties agreed upon a challenge procedure and paragraph 2 to
apply if they had not so agreed. It was clear, however, that
paragraph 2 could apply only when there was a minimum of
three arbitrators and the challenge affected only one of them.
The representative of the German Democratic Republic had
also rightly pointed out that it could not apply in the case of a
sole arbitrator. His own alternative proposal would be to
retain paragraph 3 but to restrict it to those cases where the
challenge procedure had not been previously agreed by the
parties and where the challenge affected a sole arbitrator or
more than one arbitrator out of a panel of three.

5. Mr. STALEV (Observer for Bulgaria) said that a possible
compromise would be to agree on full autonomy of the
parties as far as the procedure for challenge was concerned by
deleting from article 13 (1) the phrase "subject to the
provisions of paragraph (3) of this article". In practice that
would mean that in a case of institutional arbitration there
could be no resort to the court if the institutional rules
precluded it. As far as ad hoc arbitration was concerned, his
delegation was ready to accept the, procedure set out in
article 13 (2) and (3). He suggested that the problem of the
sole arbitrator should be considered later.

6. Mr. MTANGO (United Republic of Tanzania) said he
preferred the Working Group's compromise, which took into
account the fact that various legal systems adopted different
attitudes towards court intervention. It was advisable to
adopt an arrangement which would facilitate the adoption of
the Model Law by all countries. Where intervention by the
court was not the practice in national legislation, there was no
reason to introduce it.

7. Mr. BROCHES (Observer for the International Council
for Commercial Arbitration) suggested a drafting amendment
to insert in the second line of article 13 (2) the words "of
notification" after the words "within fifteen days" and before
the words "of the constitution". The United States proposal
was acceptable and, as he understood it, article 13 (2) would
apply to all cases except where there was a challenge to a sole
arbitrator or to a majority of the arbitrators. He did not agree
with the proposal of the representative of the German
Democratic Republic that if a sole arbitrator refused to
withdraw, he should be made to do so.

8. Mr. ABOUL-ENEIN (Observer for the Cairo Regional
Centre for Commercial Arbitration) endorsed the amendment
proposed by the Egyptian representative.

9. Mr. AYLING (United Kingdom) supported the Working
Group's compromise, for the reasons which were set out in
the secretariat commentary on article 13 (A/CN.9/264, pp. 32
and 33). If the question was reopened, he would be inclined to
support the Egyptian amendment.

10. Mrs. DASCALOPOULOU-LIVADA (Observer for
Greece) said that the present wording of article 13 (3) left it to
the discretion of the arbitral tribunal whether or not to
continue its proceedings. It was not far from the Egyptian
proposal, which was a useful one and which she accordingly
supported.

11. Mr. GRIFFITH (Australia) said his pOSitIOn was the
same as that of the United Kingdom representative.

12. The CHAIRMAN said that the proposal to delete
paragraph 3 altogether had received little or no support. As
for the two other proposals, they might perhaps be combined
into a single amendment to the effect that the parties could

exclude a resort to the court but that when a challenge was
brought before the court, the latter could stop the arbitration
proceedings. He wondered whether the Commission might
consider that a more acceptable compromise than the present
article 13.

13. Mr. HOLTZMANN (United States of America) said the
the Chairman's suggestion might be too complex.

14. Mrs. RATIB (Egypt) accepted the Chairman's sug
gestion.

15. Mr. ROEHRICH (France) asked whether it was not
possible to keep the present text. His delegation wished to
avoid a situation where national courts issued injunctions
during arbitration proceedings. Their role should be the more
general one of the setting aside of awards, the recognition or
enforcement of foreign awards and the provision of assistance,
when needed, with the composition of arbitration tribunals.
Furthermore, he had doubts as to what sanctions could be
envisaged if courts were given positive powers to order the
suspension of arbitration proceedings. Article 13 (3), with the
reservation in article 13 (I), wisely left the arbitral tribunal the
option whether or not to continue its proceedings.

16. The CHAIRMAN said that the Egyptian amendment
might put the courts in a difficult position. If a judge made an
interim order to suspend the arbitration proceedings, would
he not be inclined to uphold the challenge in his final
decision? If he decided to reject it, he would have caused a
good deal of time and money to be wasted.

17. Mr. SEKHON (India) said that there were clearly
constraints in Austria which might make judges unwilling to
grant a stay. Under the common law system, there were
certain guidelines for the granting of a stay order. First, there
must be a prima facie case for the request. Secondly, the
balance of convenience must lie with the party seeking the
stay. Thirdly, the party who requested it must stand to suffer
irreparable injury if the stay was not granted. If he were
acting as judge in such a case, he would order the tribunal to
continue the proceedings but not to make an award.

18. Mr. SCHUETZ (Austria) said his delegation was in
favour of the compromise drafted by the Working Group
since it combined the benefit of court assistance in a challenge
while minimizing the risk of delaying tactics by one or other
of the parties. It also took account of all points of view and of
the interests of all parties. He was not in favour of the
proposal that the judge should be able to grant an interim
stay, because of the implication of State liability if that
decision was later reversed.

19. Mr. GR1FFITH (Australia) said his delegation concurred
with the Chairman's suggestion to combine the proposals of
the delegations of Bulgaria and Egypt. He saw no difficulty in
common law with the granting of interim relief. There would
be no question of judicial or State liability, since a court
which contemplated granting an interim order for suspension
would probably require the party requesting the suspension to
undertake liability for any damages to the other party arising
out of a subsequent reversal of the decision. Despite the fact
that it would require redrafting of the opening portion of
article 13 (3), his delegation preferred that the court should
have power of suspension as proposed.

20. The CHAIRMAN invited the Commission to consider
what would happen in a situation where the court ordered an
interim suspension but the arbitral tribunal continued its
proceedings in defiance of the court and made an award.
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Subsequently, the final decision of the court was that the
challenge, on the basis of which it had ordered the interim
suspension, was unfounded. Was the award therefore invalid
because it had been made in defiance of the court's interim
decision, or was it validated by the court's subsequent final
decision?

21. Mrs. RATIB (Egypt) said that the judgement of the
court should prevail in all cases.

22. Mr. LAVINA (Philippines) said that in most judicial
systems, courts had powers to enforce their decisions. With
regard to the question of judicial liability, he felt that a judge
would only be liable if he abused his powers.

23. Mr. KNOEPFLER (Observer for Switzerland) said that
it was unlikely, in practice, that arbitrators, who were
presumably worthy of trust and persons of a certain standing,
would fail to respect,the ruling of the court.

24. Mr. SAWADA (Japan) said that he was in favour of the
text drafted by the Working Group as being the best solution.

25. Mr. TANG Houzhi (China) said that the article 13 as
drafted by the Working Group constituted a reasonable
compromise on the matter of court intervention, and his
delegation was in favour of it.

26. Mr. LEBEDEV (Union of Soviet Socialist Republics)
felt that the Commission should clarify what was meant by
"final" decision. Did it mean that it was final for the parties
or, alternatively, a decision not subject to appeal to a higher
court? The Commission needed to be clear on whether or not
a decision on a challenge would be liable to appeal to a higher
Court.

27. Mr. HERRMANN (International Trade Law Branch)
said that the intention of the Working Group had been that,
for the sake of minimizing delay, decisions on matters of a
more administrative nature, such as a challenge, should be
final and not subject to appeal to a higher court.

28. Mr. LEBEDEV (Union of Soviet Socialist Republics)
asked whether the finality of the decision would be interpreted
in individual countries on the basis of their national procedural
rules, thus allowing for a possible appeal to a higher court. It
was not expressly stated in article 13 that the decision was not
subject to appeal. It was important for the Commission to
take a decision on the matter to avoid future misunder
standings.

29. Mr. ROEHRICH (France) said that it was difficult,
when drafting, to specify that a decision was not subject to
appeal. His delegation found the use of the word "definiti} ,
("final") ambiguous. However, to attempt greater precision in
drafting might be very time-consuming, and it would wiser to
retain "definitif'.

30. The CHAIRMAN said that the drafting committee, if
one was appointed, would attempt to find a form of words to
make it clear that there was no appeal. If that proved
impracticable, "definitif' and "final" would be retained.

31. Mr. MTANGO (United Republic of Tanzania) said he
appreciated the intention to allow no appeal but was doubtful
if the Model Law could override national procedural laws
allowing appeal to higher courts in such cases.

32. The CHAIRMAN said that it was hoped that most
countries would accept the provisions of the Model Law but

in certain instances there would, of course, be departures. The
wording relating to the finality of the decision on the
challenge would be drafted as clearly as possible, but the
compromise would be retained. A matter particularly to be
borne in mind was the difficulty of the sole arbitrator who
would have to decide upon his own impartiality.

33. Mr. STALEV (Observer for Bulgaria) stressed that, in
his view, article 13 did not regulate the case of the sole
arbitrator.

34. Mr. HOLTZMANN (United States of America) said
that the question of which court was competent remained to
be decided in cases in which the place of arbitration had not
yet been determined.

35. The CHAIRMAN understood that it had already been
decided that where the place of arbitration was known, it
would be the court in the place of arbitration. Otherwise, it
would be the court of the country of the party nominating the
challenged arbitrator.

36. Mr. LEBEDEV (Union of Soviet Socialist Republics)
had reservations concerning the use of that formula in
national legislation since he did not believe it was possible for
that legislation to lay down rules of jurisdiction for the court
of another country. In his view, if the place of arbitration
were not known, then the competent court would be that of
the State adopting the Model Law.

37. Lord WILBERFORCE (Chartered Institute of Arbi
trators) suggested that an alternative might be to use the
mechanisms contained in the UNCITRAL Arbitration Rules
and ask the Secretary-General of the Permanent Court of
Arbitration to nominate a suitable independent person.

38. The CHAIRMAN doubted whether the Secretary-General
of the Permanent Court of Arbitration would be willing to
discharge that function.

39. Mr. HOLTZMANN (United States of America) said
that he believed the Secretary-General would do so and
understood that there were precedents indicating that this had
been done.

40. Mr. ROEHRICH (France) said that under a Model Law,
as opposed to a convention, it was up to the individual
countries incorporating the Model Law to designate, under
their own national legislation, which courts would be com
petent. It was not possible to deal with matters of international
jurisdiction in that context. The same problem applied to
article 11, although the Commission had not objected when
considering it, and to article 14 as well. He felt that it was not
the responsibility of the Commission to deal with the question
of which court had jurisdiction when the place of arbitration
was not known.

41. Mr. SZASZ (Hungary) said that the Model Law should
not be addressed to external bodies but should be confined to
the courts of the State adopting the Model Law. With regard
to the court indicated in article 6, he felt that it would not be
too difficult to specify in what circumstances that court was
to act.

42. Mr. BONELL (Italy) said that he shared the doubts
already expressed. The Model Law was to be incorporated in
the legislation of each individual State, and no State could be
expected to renounce its prerogatives in the matter of
jurisdiction.

r
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43. Mr. MOELLER (Observer for Finland) said that he
agreed with the view that it would not be appropriate in the
context of a Model Law to specify the competence of
international bodies such as that suggested by the observer
from the Chartered Institute of Arbitrators.

44. Mr. SAWADA (Japan) asked if there would be dis
cussion on whether an arbitrator who was challenged could
participate in a ruling on that challenge. If not, he wished to
draw the Commission's attention to his country's written
submissions on that matter (A/CN.91263, p. 24, para. 2 under
article 13, second sentence).

45. The CHAIRMAN said that there was a general feeling
that the challenged arbitrator should remain and thus rule on
the challenge. If there were no comments, he would take it
that the Commission agreed on that point.

46. It was so agreed.

47. The CHAIRMAN noted that there were no further
comments on article 13; that article could therefore be taken
as approved, on the understanding that the various drafting
proposals would be duly considered.

48. It was so agreed.

Article 14. Failure or impossibility to act

49. Mr. BONELL (Italy) said that although article 14 was
brief, its implications were considerable. In its written
comments, his delegation had proposed that the words "with
appropriate speed and efficiency" should be inserted after
"fails to act" (A/CN.9/263, p. 26, para. 3). A somewhat
similar proposal had been made by Sweden on article 19
regarding the "prompt conduct of the arbitration"
(A/CN.9/263, p. 32, para. 1). His delegation attached
considerable importance to its proposal since without any
such reference to the duty of the arbitrators, the text would
lack an important provision. Nearly all national legislations
or arbitration rules contained a provision of that kind, and
article 14 was the proper place for it. His delegation, however,
would welcome suggestions for another location but strongly
urged approval of the substance of the proposal.

50. Mr. SCHUETZ (Austria) felt that the Model Law ought
to trust the arbitrators to act with speed and efficiency. If
such terms were included, it might convey the idea that the
Commission assumed that they could perhaps act in some
other way. He felt that the phrase "fails to act" was broad
enough to cover unacceptable delay. His delegation therefore
favoured retaining the article as it stood.

51. Mr. SEKHON (India) agreed fully with the Italian
proposal. The expression "for other reasons" suffered from
an inherent vagueness, which could be remedied by the
addition of a phrase such as "with due diligence" or "with
due despatch". He also questioned the use of the comma after
the phrase "fails to act". He felt that it would be clearer if the
sentence ran "fails to act with due despatch or if he withdraws
from his office or if the parties agree on the termination, his
mandate terminates".

52. Mr. SAMI (Iraq) said that his delegation also believed
that arbitral proceedings should be carried out with speed and
efficiency. That was precisely why the parties had resorted to
arbitral procedure. Undue delay through prevarication on the
part of one of the arbitrators could well be grounds for
recourse by the other party and for an application for a

change of arbitrator. His delegation therefore supported the
Italian proposal. The next sentence, however, did not seem to
be very clear and could be interpreted in several ways. As he
saw it, the sentence did not relate to the grounds for inaction
but to the situation or state of the arbitrator which did not
allow him to act speedily. Perhaps the sentence might
run: " if the arbitrator cannot act speedily or effi-
ciently ".

53. Mr. MTANGO (United Republic of Tanzania) said that
speed did not mean efficiency in every case. He proposed,
therefore, that only the word "efficiently" should be inserted.

54. Mr. MOELLER (Observer for Finland) pointed out that
the wording of the proposal was "appropriate speed". As for
the suggestion that appropriate speed and efficiency were
already implied, he felt that the additional language should be
introduced into the sentence in order to make it entirely clear.

55. Mr. ROEHRICH (France) wholeheartedly supported the
Italian proposal.

56. Mr. HOLTZMANN (United States of America) expressed
concern about the implications of the term "efficiency",
which seemed to invite review of the entire nature of the
arbitration proceeding. The arbitrators, who had the power to
decide how the proceedings should be conducted, might, for
example, ask for more written evidence than had been
provided. The possibility of a court review of the efficiency of
the procedure opened up a whole area going beyond the
question of speed. He knew of no national law relating to
arbitration which invited a judicial review of efficiency.

57. The question of speed was different: many domestic laws
provided for various time periods. The insertion of the phrase
"due despatch" might be of some help to arbitral proceedings.
He read the related article in the UNCITRAL Arbitration
Rules as requiring due despatch. While he felt there was no
need for any addition, provided it was understood that article
14 did not change the UNCITRAL Rule, his delegation would
not object to a phrase such as "reasonable speed" or "due
despatch".

58. Mr. de HOYOS GUTIERREZ (Cuba) felt that a phrase
such as "due diligence" would improve the article.

59. Sir Michael MUSTILL (United Kingdom) said that his
delegation viewed with great alarm the proposal to introduce
the concept of "efficiency". It seemed to invite any party
dissatisfied with the way the proceedings were going to apply
to a court on the grounds that there had been inefficiency. He
therefore opposed the inclusion of the term. On the question
of "speed" he agreed with the United Republic of Tanzania.
He felt that the United Kingdom's arbitration law, which had
been in effect for some fifty years, covered the point
satisfactorily.

60. Mr. STROHBACH (German Democratic Republic)
thought the article should be left as it stood. The reference to
the performance of the arbitrators' functions implied that all
the necessary steps would be taken in due time.

61. Mrs. VILUS (Yugoslavia) urged caution over the Italian
proposal. It might prove difficult to interpret the terms
"efficiency" and "speed".

62. Mr. SAWADA (Japan) shared the concern behind the
Italian proposal. The exact wording necessary to achieve its
purpose could perhaps be left to a small ad hoc drafting party.
He suggested that "due despatch" might be appropriate.
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63. Mr. ABOUL-ENEIN (Observer of the Cairo Regional
Centre for Commercial Arbitration) felt that a judgement on
the work of the abitrators before it was completed, which was
itnplied in the word "efficiency", could create problems. He
would not object to the use of "speed" but would prefer to
leave the article as it stood.

64. Mr. BONELL (Italy) said that his delegation was ready
to withdraw the term "efficiency" in view of the criticism it
had attracted. He stressed that his delegation's proposal
called for "appropriate" speed; that qualification was impor
tant. If the Commission preferred the wording suggested by
India, however, his delegation would be glad to accept it.

65. Mr. ROEHRICH (France) objected that it was impos
sible to translate "due despatch" into French.

66. Mr. MTANGO (United Republic of Tanzania) said that
"due despatch" had been used for fifty years in one system of
arbitration rules. It had been held in many quarters that the
term "appropriate" had no legal meaning.

67. Mr. LAVINA (Philippines) said that the term "failure to
act" had a meaning in law, and any adjective attached to it
would be debatable.

68. Sir Michael MUSTILL (United Kingdom) said that his
delegation would support the inclusion of the terms
"reasonable", "appropriate" or "due".

69. Mr. HOLTZMANN (United States of America) said
that his delegation could agree to "reasonable", on the
understanding that its inclusion in the Model Law did not
mean that it was not required in the interpretation of
article 13 (2) of the UNCITRAL Arbitration Rules.

70. The CHAIRMAN stated that the proposed amendment
to insert "reasonable speed" in the text was adopted, and that
it was viewed as an elaboration, not a change, of the
UNCITRAL Rule.

71. Mr. HERRMANN (International Trade Law Branch)
said that the representative of Iraq had referred to a possible

ambiguity in the second sentence of the article with regard to
the term "grounds". The reference was to the three basic
instances of failure to act mentioned in the first sentence.

72. Mrs. RATIB (Egypt) suggested that the article should be
divided into two paragraphs.

73. The CHAIRMAN said that, since a number of points of
language had been raised, it would be wise to appoint a small
ad hoc drafting party, consisting of the representatives of Iraq,
India and the United Republic of Tanzania, to discuss the
language with the. secretariat and prepare an agreed text.

74. It was so agreed.

75. Mr. SCHUMACHER (Federal Republic of Germany)
wished to reaffirm his delegation's written proposal, and that
of Austria, to insert the words "unless otherwise agreed by
the parties" in article 14 (A/CN.9/263, p. 26, paras. I and 2).

76. Mr. SCHUETZ (Austria) said that, in the interests of
party autonomy, the parties should be free to agree on a
procedure in cases coming under article 14.

77. Mr. HOLTZMANN (United States of America) found
the written suggestion of the Federal Republic of Germany
attractive. Article 13 (1) started with the words "The parties
are free to agree on a procedure ...", and the matter dealt
with in article 14 was akin to challenge. The proposal of the
Federal Republic of Germany was not intended to mean that
there should be no possibility of a court review. The parties,
who should be entitled to decide on their appointing
authority, could also decide whether due speed was being
exercised, and that should be made clear first, with provision
for the possibility of a court review at a later stage.

78. The CHAIRMAN said that that was an entirely new
proposal the acceptance of which would imply major drafting
changes.

The meeting rose at 5.05 p. m.

315th Meeting

Monday, 10 June 1985, at 9.30 a.m.

Chairman: Mr. LOEWE (Austria)

The meeting was called to order at 9.45 a.m.

International commercial arbitration (continued)
(A/CN.9/246, annex; A/CN.9/263 and Add.I-2, A/CN.9/264)

Article 14. Failure or impossibility to act (continued)

I. Mr. SONO (Secretary of the Commission) said that the
Commission had only one more week in which to finalize the
Model Law. He appealed to speakers to bear that situation in
mind when discussing the remainder of the draft, the whole of
which had received detailed consideration in the Working
Group on International Contract Practices.

2. Mr. SCHUETZ (Austria) withdrew his Government's
written proposal (A/CN.9/263, p. 26, para. I) in the interests
of speeding the Commission's work.

3. Mr. SCHUMACHER (Federal Republic of Germany)
said that he would withdraw his Government's written
proposal (A/CN.9/263, p. 26, para. 2) if there was no strong
support for it.

4. Mr. SEKHON (India) said that the agreed text called for
at the previous meeting (A/CN.9/SR.314, para. 73) would be
circulated in writing. It would remove some overlapping
between articles 14 and 15 by transferring certain wording
from the latter to the former, and would include a proposed
text for article 15 as well.

5. Mr. LAVINA (Philippines), commenting on the
Secretary's remark, said that he appreciated the need for
rapid progress on the draft text. However, many developing
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countries had been unable to attend the meetings of the
Working Group and naturally wished to express their views
on the draft text to other countries during the present session.

6. Mr. RAMADAN (Egypt) drew attention to the change in
the article proposed by his delegation at the preceding
meeting (A/CN.9/SR.314, para. 71). He too appreciated the
need for the Commission to make quick progress but wished
to point out that the Commission must take into account the
fact that some of the developing countries had been unable to
discuss the draft text in the Working Group.

7. Mr. PAES de BARROS LEAES (Brazil) proposed that, in
the first sentence, the words "de jure or de facto" should be
deleted and the words "with appropriate speed" be added
after the word "act"; and that in the second sentence the
word "otherwise" should be deleted.

8. Mr. HERRMANN (International Trade Law Branch)
said that the Working Group had included the words "de jure
or de facto" in order that the provision should be quite clear
and also consistent with the UNCITRAL Arbitration Rules.
In substance, the word "unable" would of course cover both
cases.

9. Mr. HOLTZMANN (United States of America) said that
his delegation favoured the proposal of the Federal Republic
of Germany because it clarified the intent, although it did not
change the substance. The UNCITRAL Arbitral .Rules
provided in general that the parties could determine how best
to conduct their arbitration; in the draft text, the first
sentence of article 14, taken together with article 2 (c),
expressed that idea as well, and did so in a manner consistent
with article 13 (2) of the Rules.

10. The CHAIRMAN noted that the Commission awaited
the written text in course of preparation by the ad hoc
drafting party set up at the previous meeting.

Article 14bis

11. The Commission did not comment on article 14 bis.

Article 15. Appointment of substitute arbitrator

12. Mr. SEKHON (India) said that the ad hoc drafting
party's proposed text for article 14 entailed the deletion from
article 15 of the words "or because of his withdrawal from
office for any other reason or because of the revocation of his
mandate by agreement of the parties". In addition, article 15
should be amended to include a time-limit for the
appointment of a substitute arbitrator and should read "are
applicable" instead of "were applicable".

13. The CHAIRMAN said that the Commission would
consider those amendments when it had the ad hoc drafting
party's written proposal before it for articles 14 and 15.

14. Mr. REINSKOU (Observer for Norway) drew attention
to his Government's written proposal, reproduced in
A/CN.91263 (p. 27, para. 2), to simplify article 15 by deleting
the passage commencing with the words "under article 13 or
14" and ending with the words "termination of his mandate".

15. The CHAIRMAN suggested that the Observer for
Norway should discuss his proposal with the drafting party
with a view to the production of a consolidated text for
articles 14 and 15.

16. It was so agreed.

17. Mr. LEBEDEV (Union of Soviet Socialist Republics)
suggested that the consolidated text would need to be
examined carefully to make sure that it did not contain any
changes of substance. Article 14 covered the case where an
arbitrator's mandate must be terminated, and in that
circumstance the Model Law should permit an ensuing
dispute to be settled in court. Article 15, on the other hand,
referred to cases in which an arbitrator withdrew for his own
reasons; in that situation, there might be no controversy
which could be subject to any judicial control.

18. Mr. HOLTZMANN (United States of America) drew
attention to an anomalous situation which could arise under
article 15: if the claimant failed to nominate the substitute
arbitrator, the effect of the earlier part of the draft would be
that he would be nominated by the court in the respondent's
country. He thought that article 15 should contain a proviso
to prevent that.

19. The CHAIRMAN suggested that the problem might be
solved by appropriately redrafting article 11, and that it
should be left to a drafting committee.

20. It was so agreed.

21. Mr. PAES de BARROS LEAES (Brazil) suggested that
the words "unless the parties agree otherwise" at the end of
the article should be deleted, as they could cause compli
cations by permitting a situation in which there might be no
provision for the appointment of a substitute arbitrator.

22. The CHAIRMAN said the effect of that change would
be to place the parties in the same position with regard to the
appointment of a substitute arbitrator as with regard to the
appointment of the original arbitrator. The matter would thus
be governed by article 11. He thought the Commission would
wish to accept the Brazilian suggestion.

23. It was so agreed.

Article 16. Competence to rule on own jurisdiction

Article 16 (I)

24. Mr. SEKHON (India) suggested that the words "unless
otherwise agreed by the parties" should be inserted at the
beginning of the paragraph, with a view to the provision
gaining wider acceptance.

25. The CHAIRMAN said he felt that the Commission
might prefer to indicate in the report that parties could
contract out of the provision in paragraph (1).

26. Mr. BONELL (Italy) supported the Chairman's sug
gestion.

27. Mr. MTANGO (United Republic of Tanzania) said that
the words "the arbitral tribunal has the power to rule on its
own jurisdiction" were too strong and might conflict with
national laws. If the Commission's aim was to provide a
Model Law for Governments and not to change the existing
pattern of national legislation, it should perhaps use less
forceful wording for provisions which might give rise to
conflicts of that kind. He therefore suggested amending the
words "has the power" to read "may be granted the power".

28. Mr. SZURSKI (Observer for Poland) said that the first
sentence of paragraph (1) might give the impression that an
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arbitral tribunal would not be competent to rule on its own
jurisdiction unless an objection had been raised by one of the
parties. In that connection, paragraph 3 of section A of the
secretariat's commentary on the article (A/CN.91264, p. 38)
suggested that the tribunal should be able to make certain
determinations ex officio, for example on the arbitrability of a
dispute. He therefore suggested that the word "objections"
should be replaced by the word "questions".

29. The CHAIRMAN agreed that the tribunal should be
able to take such decisions of its own motion. They would not
of course be final ones, because of the judicial setting-aside
procedure, but he doubted whether the change suggested by
the Observer for Poland would make the matter any clearer.

30. Mr. RAMADAN (Egypt) said that his delegation read
article 16 as implying that the parties could resort to the court
under article 8 for a decision on the validity of an arbitration
agreement. However, the draft text also contained article 34,
the aim of which was that only one opportunity for judicial
recourse should be available to them. His delegation would
make a proposal under article 34, designed to eliminate the
possibility of objections to the validity of an arbitration
agreement being made to a court more than once.

31. He did not think it was necessary for the Commission to
adopt the Tanzanian suggestion since the national legislator
would be able to eliminate conflicts between the Model Law
and existing national legislation.

32. Lord WILBERFORCE (Observer for the Chartered
Institute of Arbitrators) said that article 16 was very
important for arbitrators: an arbitral tribunal must be clear
about its power to rule on its own competence. The
Tanzanian representative had suggested that the rule should
be expressed less forcefully. He himself did not think that the
present wording would create a problem for the Institute or
for most States, but perhaps the point might be met by
substituting the word "may" for the words "has the power
to".

33. Mr. MTANGO (United Republic of Tanzania) accepted
that suggestion.

34. Mr. MATHANJUKI (Kenya) said that the Working
Group on International Contract Practices had deleted from
the Model Law the article dealing with concurrent court
control, namely article 17. It therefore seemed necessary for
the Commission to clarify the role of the court in the event of
a dispute between the parties concerning jurisdiction. Under
article 5, the court could not intervene except where the
Model Law so provided. Article 16 should therefore provide
some linkage with the court system in regard to decisions by
an arbitral tribunal about its competence.

35. Mr. HOLTZMANN (United States of America) said
that he could accept the substitution of the word "may" for
the words "has the power to" provided that it was understood
that it would not render the paragraph weaker than
article 21 (1) of the UNCITRAL Arbitration Rules, which
used the words "shall have the power to".

36. The CHAIRMAN noted that there was no objection to
the suggestion made by the Chartered Institute of Arbitrators,
and that this formulation was no weaker than the orginal.

Article 16 (2)

37. Mr. LEBEDEV (Union of Soviet Socialist Republics)
referred the Commission to his delegation's written com-

ments, reproduced in A/CN.9/263 (p. 28, para. 3). In order to
meet the need for promptness in raising pleas of excess of
authority, his delegation proposed that the third sentence of
paragraph (2) should be replaced by the following wording,
taken from article V(l) of the 1961 European Convention:
"Pleas based on the fact that an arbitrator has exceeded his
terms of reference shall be raised during the arbitration
proceedings as soon as the question on which the arbitrator is
alleged to have no jurisdiction is raised during the arbitral
procedure." That change would not affect the substance of
the paragraph and would make its intention clearer.

38. Mr. MOELLER (Observer for Finland), Mr. LOEF
MARCK (Sweden) and Mr. HOELLERING (United States of
America) supported the Soviet Union proposal.

39. Mr. LAVINA (Philippines) said that in some legal
systems objections to jurisdiction could be raised at any stage
of the proceedings, but he agreed that under the Model Law
they should be made as early as possible.

40. Mr. ILLESCAS ORTIZ (Spain) said that paragraph (2)
was generally acceptable to his delegation. He suggested that
in the Spanish version of the second sentence the expression
"cuesti6n de competencia" should be substituted for the term
"declinatoria".

41. Mr. BONELL (Italy) supported the Soviet Union pro
posal. The present wording of the third sentence of para
graph (2) might be misunderstood to mean that the question
of acting in excess of authority could not be raised until the
arbitrators themselves had declared their intention of so
acting. It was possible, however, that during the proceedings a
party might raise a matter falling outside the scope of the
original arbitration agreement. If the other party did not
agree to the arbitrators' terms of reference being broadened to
include it, he should raise his objection immediately. The
wording of the 196J European Convention brought that out
more cogently than the present draft of the paragraph. It was
important that the paragraph should make it clear that a plea
of excess of authority could be made as a result not only of an
initiative by the arbitrators but also of an act of a party.

42. Mr. ROEHRICH (France) said that his delegation
supported the Soviet Union proposal, for the reasons given by
the representative of Italy.

43. Mr. SEKHON (India) also supported the Soviet Union
proposal. He suggested the deletion of the word "in" from the
first sentence of paragraph (2) on the grounds that it was
superfluous and also misleading, as suggesting that a plea to
the jurisdiction could be raised only in the statement of
defence.

44. Lord WILBERFORCE (Observer for the Chartered
Institute of Arbitrators) said that paragraph (2) dealt
adequately with two possibilities, namely that the arbitral
tribunal had no jurisdiction and that it was exceeding the
scope of its authority. He could accept the Soviet Union
proposal but marginally preferred the text as it was.

45. Sir Michael MUSTILL (United Kingdom) said that the
Working Group had had good reasons for adopting the
present wording. However, there appeared to be a strong
feeling in the Commission in favour of the Soviet Union
proposal, and his delegation would not oppose it.

46. Mr. SZASZ (Hungary) supported the Soviet Union
proposal but observed that the system provided for in the
1961 European Convention was less flexible than what the
Model Law proposed.
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47. Mr. LAVINA (Philippines) pointed out that the Con
vention referred to an arbitrator exceeding his terms of
reference, whereas the Model Law was speaking of an arbitral
tribunal. He was not sure how the Soviet Union proposal
would overcome that discrepancy.

48. Mr. MTANGO (United Republic of Tanzania) said that
if the Commission adopted the wording of the Convention, it
would be introducing a rigid procedure that might create
problems, especially for the developing countries, where
persons involved in arbitral proceedings might lack the
experience to realize the need for promptness. He preferred
the present text, which was more flexible.

49. Mr. MARTINEZ CELAYA (Observer for Argentina)
supported the proposed Soviet amendment. With regard to
the drafting change suggested for the Spanish version, his
delegation would prefer the word "declinatoria" to be retained,
since it was quite appropriate in the context.

50. Mr. ALLIN (Observer for Canada) and Mr.
STROHBACH (German Democratic Republic) also supported
the Soviet Union proposal.

51. Mr. BONELL (Italy) asked whether a party's failure to
raise an objection under article 16 would later preclude him
from seeking to have the award set aside or from refusing to
recognize it or accept its enforcement. The secretariat's
commentary (A/CN.91264, p. 39, para. 9) appeared to
support that interpretation. The Model Law should distinguish
between an objection that the arbitral tribunal had exceeded
its authority, which could not be taken before the court
designated in article 6, and an objection on any other ground,
which could.

52. The CHAIRMAN proposed that this matter be discussed
in connection with articles 34 and 36 and noted that there was
no objection.

Article 16 (3)

53. Mr. SAWADA (Japan) said he agreed with the secre
tariat's remarks in paragraph 14 of its commentary on the
article (A/CN.91264, p. 41) and its suggestion that the
arbitral tribunal should be free to cast its ruling either as an
award, subject to court control, or as a procedural decision
which could only be contested in an action for setting the
award aside.

54. Mr. MOELLER (Observer for Finland) said that the
second sentence of article 16 (3) was inconsistent with article 8
and should be deleted.

55. Mr. REINSKOU (Observer for Norway) said that his
Government's written proposal, reproduced in A/CN.9/263
(p. 29, para. 7 (b», was a compromise between the present text
of article 16 (3) and the article 17 deleted by the Working
Party. It would allow the arbitra1 tribunal to make a ruling on
its own jurisdiction in a final decision or in a separate
preliminary decision. Alternatively, the procedure provided
for in article 13 could be used.

56. Sir Michael MUSTILL (United Kingdom) said that the
statement in article 16 (3), to the effect that a ruling by the

arbitral tribunal that it had jurisdiction could not be
contested except in an action for setting the award aside, was
not correct since a party could also apply for refusal of
recognition or enforcement of the award under article 36.

57. In the view of his delegation, article 16 (3) should not be
considered without the deleted article 17. There was no
question of the right of the court to intervene on matters
concerning the jurisdiction of the arbitral tribunal; the only
doubt concerned the stage at which its intervention should be
allowed. If article 17 were reinstated, the suggestion made by
the secretariat in paragraph 14 of its commentary would be
acceptable.

58. Mr. MARTINEZ CELAYA (Observer for Argentina)
said that the arbitral tribunal's ruling on its own jurisdiction
should be made at an early stage in the case in order to save
the parties money, ensure due process and prevent what was
called "forum shopping".

59. Mr. HOLTZMANN (United States of America) said
that to his knowledge an arbitral tribunal could always leave
the question of its own competence in its award on the merits,
so that it could only be reviewed by a court first in an action
for setting aside the award on the merits. The compromise
solution suggested by the secretariat (A/CNAI264, p. 41,
para. 14) would enable the arbitral tribunal to decide the
matter of its own jurisdiction either in an interlocutory award,
which would allow the parties immediate recourse to the
court, or in a less formal decision, which would not.

60. Mr. SCHUETZ (Austria) said that the question of an
arbitral tribunal's jurisdiction should be decided at a very
early stage. His delegation considered that article 16 (3) should
contain a provision similar to article 13 (3); it should set a
short period of time for the court's decision and stipulate that
it would be finaL

61. Mr. STALEV (Observer for Bulgaria) said that his
delegation supported article 16 (3), even without article 17,
since the claimant was not likely to raise a claim unless the
arbitration agreement was valid.

62. Mr. BROCHES (Observer for the International Council
for Commercial Arbitration) said that an arbitral tribunal was
often reluctant to declare that it did not have jurisdiction in a
case, because the claimant might have no other remedy. He
suggested that a fourth paragraph should be added to
article 16 to the effect that, notwithstanding paragraph (3), an
arbitral tribunal which had ruled that it had jurisdiction over
a case might authorize the parties to ask the court mentioned
in article 6 to review that ruling. In regard to the suggestion
that an arbitral tribunal should be free to make either a
preliminary award or a procedural decision, it did not· seem
right that the court's power to intervene should depend
merely on the name given to the tribunal's decision. The
Austrian representative had suggested that the court should
be empowered to take a final decision on the arbitral
tribunal's jurisdiction, but the parties would then have no
further recourse.

The meeting rose at 12.35 p.m.
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316th Meeting

Monday, 10 June 1985, at 2.00 p.m.

Chairman: Mr. LOEWE (Austria)

The meeting was called to order at 2.10 p. m.
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International commercial arbitration (continued)
(A/CN.9/246, annex; A/CN.9/263 and Add.I-2, A/CN.9/264)

Article 16. Competence to rule on own jurisdiction (continued)

1. Mr. GRIFFITH (Australia) said that his delegation was
in favour of the reinstatement of article 17. In that case, the
second point in article 16 (3) need not be considered.

2. Mr. LEBEDEV (Union of Soviet Socialist Republics) said
that the restoration of article 17 after its deletion by the
Working Group would remove a substantial element of the
compromise that had been arrived at. His delegation had
accepted the decision to keep article 8 on the understanding
that the whole compromise would be maintained. It should
therefore be adhered to in respect of the other articles.
Article 16 should be regarded as an indispensable element of
the compromise in regard to the substantive question of the
relationship between the arbitral tribunal and the court.

3. Mr. MTANGO (United Republic of Tanzania) said he
strongly supported the restoring of article 17.

4. Mr. SZASZ (Hungary) was prepared to accede to giving
more control to the courts than in the draft prepared by the
Working Group. One way of doing so would be to restore
article 17.

5. Mr. MOELLER (Observer for Finland) thought that
article 17 should be restored. He was not sure that it had been
the right course to treat article 16 separately.

6. Mr. GRAHAM (Observer for Canada) favoured restoring
article 17, but as modified on the lines suggested by Austria
and Norway.

7. Mr. PAES de BARROS LEAES (Brazil) thought that
article 17 should be reconsidered as originally drafted.

8. Mr. HOLTZMANN (United States of America) said that
his delegation's first preference was for the draft of the
Working Group without article 17. It was prepared to
consider as an alternative the proposal put forward in
paragraph 14 of the secretariat's comments, in the form
described by the observer for the International Council for
Commercial Arbitration. If that solution was adopted, there
would be a need for article 17 with regard to those situations
in which there was an appeal to the court. The third and least
acceptable solution would be on the lines suggested by
Austria and endorsed by Canada. His delegation reserved the
right to discuss the drafting suggestions made in respect of
article 17 at a future stage.

9. His delegation also agreed with the Norwegian and other
delegations which had suggested that challenges to jurisdiction,
when made, should be regarded not simply as actions for
setting aside but also as a form of defence in an enforcement
action. Regarding the secretariat's comments in paragraphs 11
and 12 on the ruling by the arbitral tribunal and judicial
control, he noted that jurisdictional questions were "more
often" rather than "usually" ruled upon first, and that it was
not particularly exceptional for an arbitral tribunal to include

in an award on the merits a ruling to the effect that it had
jurisdiction.

10. Mr. ROEHRICH (France) said that, in his delegation's
view, the future of international commercial arbitration did
not lie in continual recourse to the court of the place of
arbitration. His delegation therefore had great difficulty in
respect of article 17 but was nevertheless ready to try to find a
compromise. It did not think, however, that the solution lay
in giving the arbitrators discretionary power to decide
whether there could be recourse to the court on the question
of jurisdiction during the arbitral proceedings. The suggestion
of the observer from the International Council for Commercial
Arbitration was very dangerous. If some formula could be
found for setting a time-limit, his delegation could accept it,
in a spirit of compromise, but it could not accept that the
decision should be left to the arbitral tribunal itself. Questions
of competence should be dealt with only at the time of an
action for setting aside an award. If there was to be continual
recourse to the court of the place of arbitration, there was a
great risk that arbitration would cease to exist in countries
where it was all too easy to paralyse the proceedings by
turning for one reason or another to the State courts.

11. The CHAIRMAN said that there seemed to be no clear
majority either for reinstating article 17 as it stood or for
deleting article 17 and keeping article 16 (3) unchanged. He
suggested, as a possible compromise, a system in which the
parties could require the arbitrators to rule on their own
jurisdiction in a preliminary matter but in which that ruling
could be the object of recourse to the court, though perhaps
confined to a single level of jurisdiction in order to save time;
in the meantime, the arbitrators would be able to continue
their proceedings.

12. Mr. HOLTZMANN (United States of America) said
that if the parties were empowered to demand that the
question of jurisdiction should be settled as a preliminary
matter, they would be able to dictate to the arbitrators the
time when they would decide the issues before them and
thereby infringe on their power to deal with the issues as they
thought best. Arbitral tribunals operating under the
UNCITRAL Arbitration Rules found it valuable to allow for
the intertwining of the question of jurisdiction and the
substantive issue.

13. Mr. MATHANJUKI (Kenya) favoured reintroducing
article 17. Regarding the Chairman's proposal, he said that
article 16 (3) might be amended to ensure that the parties had
the right to require a preliminary decision.

14. Mr. BARRERA GRAF (Mexico) said it needed to be
made clear whether article 16 (3) applied to the plea that the
arbitral tribunal was exceeding its authority as well as to the
plea that it had no jurisdiction. Also, in respect of
article 16 (3), his delegation felt that the problem of juris
diction was so important that it should be decided by the
arbitral tribunal as a preliminary question. The decision,
however, should not prevent the continuation of the pro
ceedings, unless otherwise provided for in the arbitration
agreement. The question of the tribunal having exceeded the
scope of its authority, as referred to in article 16 (2), could be
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decided either as a preliminary question or jointly with an
award on the merits. If article 16 (3) was redrafted, it should
incorporate the terms of the deleted article 17, to the effect
that a party could request the court to decide whether a valid
arbitration agreement existed. Unlike article 17 (1), however, it
would rest with the arbitration agreement whether the
proceedings should continue or be suspended.

15. Mr. SZURSKjI (Observer for Poland) supported the
opinion that the question of the jurisdiction of the arbitral
tribunal should be settled as soon as possible and that the
parties should not be deprived of the possibility of objecting
to the prolongation of the arbitral proceedings if they believed
the tribunal ·Iacked jurisdiction. There were occasions on
which the arbitrators were interested in prolonging the
proceedings for their own reasons, and the parties should be
protected in cases where they were convinced that the arbitral
tribunal had no jurisdiction. Article 16 (3) should therefore be
amended in the way suggested by the Chairman: on the
request of a party, the arbitral tribunal should be obliged to
render a preliminary decision on the question of jurisdiction
so that immediate recourse to the court would become
possible. There should, however, be a time-limit so as to
prevent abuse and dilatory tactics.

16. Sir Michael MUSTILL (United Kingdom) said that the
Chairman's suggested solution seemed in essence to be the
same as that of the representative of Austria. The parties
would proceed in two stages: first, there would be a challenge
before the tribunal, to be followed secondly by a rapid
approach to the court, subject to the conditions laid down in
article 13. If the two proposals were indeed the same, his
delegation would be able to support the Chairman's sug
gestion. He noted in passing that, although article 16 (3) said
that a ruling by the arbitral tribunal that it had jurisdiction
could be contested in the court, none of the proposals so far
had addressed a situation in which the arbitrators decided
that they had no jurisdiction. Could the parties then claim
that they did? He believed that article 13 operated in both
directions and there seemed to be no logical reason why
article 16 should not do the same.

17. The CHAIRMAN thought that there was a substantive
reason, in that the arbitrators could not be forced to continue
their arbitration if they believed that they had no jurisdiction.
The arbitration proceedings would thus be terminated.

18. Sir Michael MUSTILL (United Kingdom) said that the
party making the plea could then take the matter to the court.
The question would then arise before the court whether the
arbitration agreement was operative and whether the matter
should then be stayed under article 8.

19. The CHAIRMAN said that, in his opinion, the arbi
tration proceedings were clearly terminated and the arbitration
agreement could no longer be invoked before a court.

20. Mr. GOH (Singapore) said that his delegation supported
the reintroduction of article 17. Since it might be abused for
delaying purposes, however, he also saw merit in the Austrian
proposal as amplified by the representative of the United
Kingdom.

21. Mr. RAMADAN (Egypt) was in favour of maintaining
article 16 (3) as it stood. If a party wished to dispute the
arbitral tribunal's ruling that it had jurisdiction, it must wait
until after the issuing of the award.

22. Mr. SEKHON (India) said that his delegation had
originally preferred the revival of article 17 but could accept

the compromise solution suggested by the Chairman. There
had been some debate on whether the court would have
jurisdiction to intervene in the case of an interlocutory order
as well as in that of an interim award. His delegation believed
that it was the substance of the order which mattered and not
the form.

23. Mr. HOLTZMANN (United States of America) said
that his delegation considered the question extremely serious
from the point of view of the acceptability of the Model Law
and of the whole future of the institution of arbitration.
Given the potential for delay in the system suggested, he
thought it unlikely that anyone would choose to go to
arbitration at all. The suggested compromise incorporated
some of the worst features of the possibilities for delay.

24. Lord WILBERFORCE (Observer for the Chartered
Institute of Arbitrators) said that a solution residing in the
retaining article 16 (3) without article 17 would be totally
unacceptable to the profession as it would place arbitrators in
an impossible position. For example, a question raised as to
the jurisdiction of an arbitral tribunal might involve many
difficult points, including both elaborate questions of fact to
be tried on evidence and difficult points of law. It was
altogether unacceptable to force the arbitrators in these
circumstances to go on with the proceedings and reach an
award after a long and expensive hearing only to have the
award challenged under articles 34 and 36. In his experience,
far from resisting applications to the court, arbitrators were in
favour of a court ruling. They would make their own ruling
on a point of law to the best of their ability but they would
not wish to proceed further until it had been decided whether
that ruling was right or wrong. Some possibility of control by
the court at an early stage was thus desirable. The arbitrators
should certainly have the option, at their discretion, of joining
the question of jurisdiction to the merits of the case, but they
should also have the option of giving their best ruling on the
legal question and then having it decided by the court. Since,
according to the Chairman's suggestion, the arbitration would
end if the arbitrators were to decide that they had no
jurisdiction, they would almost certainly rule that they had,
despite any doubts they might have, in the understanding that
there would be a court decision on the matter at an early
stage. His organization could therefore support an optional
intermediate solution. Whether to go further and respect the
wishes of the parties to force the arbitrators to go to the court
depended on how far arbitrators were trusted. He concurred
in the view of the observer for the International Council for
Commercial Arbitration that, in general, arbitrators were to
be trusted. The provisions of the Model Law ought to go
further only if it was believed to be absolutely necessary in the
interests of the parties.

25. Mr. SCHUMACHER (Federal Republic of Germany)
supported the Austrian proposal. His main concern was that
whatever solution was adopted, the arbitration procedure
should not be stopped by an appeal to the court.

26. Mr. SCHUETZ (Austria), explaining his proposal, said
that his delegation's basic idea had been that there should be
court control as early as possible, but its position was a
flexible one. If the arbitral tribunal made a ruling on
jurisdiction in conjunction with the award on the merits, the
decision on jurisdiction would be taken in the setting-aside
procedure. If, however, the arbitral tribunal made a pre
liminary decision on jurisdiction, his delegation would propose
a system similar to that set out in article 13 (3).

27. Mr. LOEFMARCK (Sweden) said he was in favour of
retaining article 16 (3) as it stood and did not wish article 17 to
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be reintroduced. If the arbitral tribunal found that it had no
jurisdiction, then the competent body must be the court,
according to the rules of general jurisdiction. No one could be
prevented from bringing a dispute before a court unless there
was a valid arbitration clause, but it was precisely that
question which the court had to decide if the parties were not
agreed. If article 17 was reintroduced, it might be possible for
the court specified in article 6 to reach a different decision
from the court which should properly take up the dispute. His
delegation found that possibility quite unacceptable.

28. Mr. LEBEDEV (Union of Soviet Socialist Republics)
said that in the course of deliberations it had been pointed out
that the arbitration proceedings might continue and that the
arbitral tribunal might even take a decision on substance
while the question of jurisdiction was still under consideration
by the court. It should, however, be realized that in such a
case the arbitral award would be deprived of legal significance
pending the court decision on jurisdiction. It was impossible
to set a limit on the time it might take for that matter to be
decided by the court of first instance and even more so by the
appeal court. In fact, the attempt to speed up proceedings
might merely result in considerable delay. However, he had
been impressed by the argument of the observer for the
Chartered Institute of Arbitrators that in difficult cases the
arbitrators themselves were interested in having the question
of jurisdiction settled by the court. As a compromise, the
Model Law might therefore cover the possibility of the
arbitral tribunal taking, at its discretion, an interlocutory
decision on jurisdiction in complex cases which could be
appealed to the court. But at the same time, there should not
be a rule making it possible in all cases without exception to
resort to the court for a decision on the arbitrator's
jurisdiction.

29. The CHAIRMAN said the majority appeared to favour
allowing the question of the jurisdiction of the arbitral
tribunal to be decided by a court at an earlier stage than the
award. However, not many members of the Commission
were in favour of the reintroduction of article 17. It would
appear to be easiest to find a compromise on the basis of the
Austrian proposal. It was true that it might be used for
delaying tactics, but if the court proceedings on jurisdiction
were sufficiently delayed, they could always be joined to the
appeal proceedings against the. award. He therefore suggested
that the secretariat, with the assistance of the Austrian
representative, should draft a text for further consideration by
the Commission.

30. Mr. GRIFFITH (Australia) observed that both the
United Kingdom delegation and his own delegation had
associated themselves with the Austrian proposal if article 17
was not to be reintroduced. He suggested that the United
Kingdom representative might assist the secretariat together
with the Austrian representative.

31. The CHAIRMAN suggested that the Australian repre
sentative might also assist the secretariat.

32. Mr. MTANGO (United Republic of Tanzania) said that
the possibility of resurrecting article 17 should be left open in
case the Austrian proposal did not prove satisfactory.

33. Mr. HOLTZMANN (United States of America) said
that no one had spoken against the Norwegian proposal to
the effect that a challenge to jurisdiction should not only be
regarded as an action to set aside an award but also as a
defence to a court action for recognition and enforcement of
an award. The Austrian representative's draft might include
that point.

34. The CHAIRMAN suggested that matter would be more
appropriately discussed in conjunction with article 36.

35. It was so agreed.

Article 18. Power of arbitral tribunal to order interim
measures

36. Mr. SEKHON (India) said that article 18 appeared to
overlap with article 9 as far as the subject-matter of the
dispute was concerned. Both the court and the arbitral
tribunal had power to order interim measures. In the event of
contradictory orders, presumably the court order would
prevail on penalty of contempt of court. Would an order by
the arbitral tribunal be enforceable?

37. Mr. HERRMANN (International Trade Law Branch)
said the question had been raised before. The main consi
deration was whether the Commission wished to deal with the
matter in the Model Law. The two articles, as far as purpose
was concerned, were not in conflict. Article 9, as the
Commission had already agreed, dealt merely with the
question of compatibility between the agreement of the
parties to arbitrate and the request to a court for interim
measures or the decision of that court to grant such measures.
It did not relate to the question of which measures might be
available under a given legal system. In that context, it was
his understanding that the Commission had wished article 9
to have a global scope of application. The court, if it wished
to grant an interim measure, ought not to be precluded from
doing so by the existence of an arbitration agreement,
irrespective of where the arbitration was taking place, and the
request to a court of whatever country was compatible with,
and did not constitute a waiver of, an arbitration agreement
governed by the Model Law.

38. Article 18 merely stated that the arbitral tribunal had an
implied power to order certain interim measures, unless
otherwise agreed by the parties. Since under some national
legislations an arbitral tribunal did not have such powers, that
point should be clarified. If properly analysed, the articles in
themselves did not create a conflict, but there was always the
possibility that a conflict might arise, bearing in mind the
global scope of article 9, which covered the possibility for a
party to request a decision from a court in a country other
than that under consideration.

39. Mr. BARRERA GRAF (Mexico) noted that in the
comments by Governments, Austria had suggested the deletion
of article 18 (A/CN.91263, p. 31, para. 1). In any case, the
powers of the arbitral tribunal under that article would have
to be restricted. However, article 18 was probably not
required at all in view of the clarification on the scope of
article 9 just given by the secretariat. If, however, it was
retained, it should be amended, as Mexico had already
suggested, so as to provide that the security which the arbitral
tribunal might require from a party should cover possible
damage suffered by the other party as well as the costs of the
interim measure itself.

40. Mr. HOELLERING (United States of America) suggested
that, as previously agreed with regard to interim measures
available from a court, the record of the discussion on article
18 should also reflect that, under appropriate circumstances,
the arbitral tribunal would be entitled to order the protection
of trade secrets and proprietary information.

41. Lord WILBERFORCE (Observer for the Chartered
Institute of Arbitrators), referring to the Mexican proposal,
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pointed out that the secretariat commentary on article 18
stated that the security required by the arbitral tribunal "may
also cover any possible damages" (A/CN.9/264, p. 43, para. 5).
It was not clear whether that was intended to mean that the
present wording of article 18 covered that contingency or to
recommend that it should be extended to do so. He would be
in favour of the inclusion of a provision on damages.

42. Mr. ILLESCAS ORTIZ (Spain) said he was disposed to
support the Mexican proposal regarding damages; the damages
might also cover loss of profit by the affected party. It would
not, however, be an easy matter to assess the cost of either the
interim measure or the necessary cover for damages.

43. The CHAIRMAN said that it would be better not to
enter into detail but to refer to "reasonable security", leaving
it to the arbitrators to determine what was reasonable for the
purpose.

44. Mr. HOLTZMANN (United States of America) drew
attention to article 26 (2) of the UNCITRAL Arbitration
Rules, which contained language nearly identical to the
present draft. In the absence of any strong reason for thinking
that those Rules were inadequate, they should be retained, in
order to minimize confusion.

45. Mr. TANG Houzhi (China) said it was his under
standing that under articles 9 and 18, a party might submit a
request for interim measures either to the court or to the
arbitral tribunal. Under the Chinese legal system, a party had
to submit such a request to the arbitral tribunal, which, if it
deemed the request receivable, referred it to the court for a
ruling. He asked whether it was possible to submit a request
for interim measures both to the court and to the arbitral
tribunal.

46. The CHAIRMAN said that in theory the answer was in
the affirmative, but it would be a matter of court procedure
whether the court was competent to consider a request for
interim measures while a request for such measures was
pending with the arbitral tribunal. An affirmation of the
UNCITRAL Arbitration Rules would imply that parties
might address themselves to one or to the other body.

47. Mr. ROEHRICH (France) said that his delegation had
no objection to the suggestion made by the representative of
Mexico but thought that the amount of the damages should
be indicated in the text. He did not agree with the
representative of the United States that the Commission must
use the UNCITRAL Arbitration Rules as its ultimate authority
in drafting the Model Law. These Rules covered certain
specific situations, and the Commission was not necessarily
bound by them, especially if it could arrive at a better
formulation more relevant to the specific purpose which the
Model Law was intended to serve.

48. Mr. HOLTZMANN (United States of America) said
that the term "reasonable security" or "appropriate security"
was acceptable because the UNCITRAL Arbitration Rules
were quite broad and allowed recovery of all damages that
resulted.

49. After a procedural discussion in which Mr. ROEHRICH
(France), Mr. HOLTZMANN (United States of America) and
the CHAIRMAN took part, the CHAIRMAN noted that
during the Commission's discussions, it had been suggested
that the formulation of the final sentence of article 18 would
be slightly improved if "reasonable" were inserted before
"security". If there were no objection, he would take it that
the Commission agreed to keep article 18 with that improve
ment.

50. It was so agreed.

Article 19. Determination of rules ofprocedure

Article 19 (1)

51. Mr. HOLTZMANN (United States of America) said
that the freedom of the parties to agree on arbitral proceedings
should be clearly acknowledged to be a continuing right and
not one to be exercised only during the period preceding the
arbitration.

52. Mr. BONELL (Italy) said that in its written observations,
Italy had suggested that the text should stipulate that the
freedom of the parties to agree on whatever procedure they
desired ended with the start of the proceedings, unless the
arbitrators themselves agreed to the proposed modification.
After having been given certain terms of reference, the
arbitrators should not be obliged to adopt an entirely
different procedure. Since the Model Law did not define the
contractual relations between the arbitrators and the parties,
it must at least specify that changes could be made only with
the consent of the arbitrators.

53. Mr. BROCHES (Observer for the International Council
for Commercial Arbitration) said that when the Working
Group had discussed the issue, the majority had favoured
granting the parties a continuing right to decide on the
procedure. The comment made by the representative of Italy
was, however, a very valid one.

54. Mr. HERRMANN (International Trade Law Branch)
added that in its discussion of article 26 on the appointment
of experts by the arbitral tribunal, the Working Group had
concluded that an agreement on such appointment should be
recognized only if it was made before the arbitration began.
In general, however, the Working Group had favoured the
more flexible approach of enabling the parties to change the
rules of procedure at any stage.

55. The CHAIRMAN said that arbitration entailed a
contractual relationship not only between the parties but also
between the parties on the one hand and the arbitrators on
the other; that second aspect involved the mandate and
remuneration of the arbitrators. The points made by the
representatives of the United States and Italy raised the issue
of what an arbitrator could and should be expected to do in
all fairness. If the arbitrators objected to being asked to
change their procedure after the proceedings had begun, they
could always demand to be released from their responsibilities
and be paid accordingly.

56. Mr. LAVINA (Philippines) said that although the
parties could be expected to be reasonable regarding changes
in the arbitral procedure, there was no way of ensuring that
they would be. For that reason, the United States proposal
could cause extensive complications, whereas the Italian
proposal would result in an overly rigid regime. His delegation
favoured the text as it stood.

57. Mr. BONELL (Italy) said that his country's proposal
was intended to make it clear that the parties were permitted
to change the procedure to be followed, subject to the
agreement of the arbitrators. The Chairman had noted that
arbitration was based on a contractual relationship between
the parties and the arbitrators: it was a general principle of
contractual law that the content of a contract could not be
changed unilaterally. Flexibility in arbitration proceedings
was a universally recognized principle, but the parties must at
some point take a final stand.
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58. Mr. AYLING (United Kingdom) said that the comments
made by the representative of Italy had great merit. It should
be acknowledged in the Model Law that the arbitrators had a
contractual interest in the terms of the arbitral proceedings
and that they should be able to consent to or to reject those
terms.

59. The CHAIRMAN pointed out that if that were the case,
the parties could terminate the mandate of the arbitrators at
any time. Although he personally did not endorse the Italian
proposal, it seemed that many members of the Commission
did.

60. Mr. MTANGO (United Republic of Tanzania) said that
he endorsed the Italian proposal.

61. In reply to a question by Mr. de HOYOS GUTIERREZ
(Cuba), the CHAIRMAN said that if the parties agreed on
institutional arbitration, they thereby also agreed to abide by
the rules of procedure of the institution in question.

62. Mr. JARVIN (International Chamber of Commerce)
said that in its written comments, his organization had
proposed that where the parties had referred to the rules of
procedure of a given institution, they should be deemed to
have agreed that the arbitration would be conducted in
accordance with those rules. Article 19 (1) seemed to require
that the parties make an express agreement at the start of the
arbitration.

63. Mr. SAWADA (Japan) said that the Working Group
had produced its text after extensive negotiations and that it
would be inadvisable to depart from that text.

64. Mr. LOEFMARCK (Sweden) said that he supported the
Italian proposal but felt that the proper time for agreement to
be reached between the parties and the arbitrators was at the
start of the proceedings, not when the arbitrators had already
accepted their duties.

65. Mr. SZASZ (Hungary) said that the text should be
retained as it stood; the Commission's discussion, which was
really an interpretation of the text, would be reflected in the
summary record.

66. Mr. BROCHES (Observer for the International Council
for Commercial Arbitration) said that the text provided that
the parties had a continuing right to change the procedure,
but that the arbitrators did not have to accept anything they
had not specifically agreed to and would consequently have
the last word regarding the procedure. The Commission's
discussion proved that the general formulation used in the
text was more appropriate than a more precise wording,
which would only lead to difficulties and confusion.

67. The CHAIRMAN said that, after all, the time-frame
allowed for changing the procedure to be followed could be
settled by contract between the parties and the arbitrators. If
he heard no objection, he would take it that the Commission
wished to leave the text of article 19 (1) as it stood.

68. It was so agreed.

Article 19 (2)

69. Mr. BONELL (Italy) said that the second sentence
would create difficulties in respect of Italian law, since the

admissibility, relevance, materiality and weight of evidence
fell within the scope of Italian substantive law.

70. Mr. HERRMANN (International Trade Law Branch)
said that one or the other of the subjects mentioned in the
final sentence might be regarded in some legal systems as
relating to substantive law. Nevertheless, it was not inap
propriate for a Model Law on arbitration to deal with the
procedure of taking and weighing evidence. Regarding the
compatibility within the Model Law itself between article 19 (2)
and article 28, it was the secretariat's view that if the Model
Law was adopted as it stood, admissibility and the other
issues mentioned in article 19 (2) would be decided upon at
the discretion of the arbitral tribunal, unless otherwise agreed
by the parties, and would not be affected by the choice of
substantive law to be made under article 28.

71. Mr. BONELL (Italy) said that he agreed with
Mr. Herrmann that there was a major difference between
article 19, in which the word "Law" was used, and article 28,
which referred to "rulesof law". His delegation would prefer
article 19 (2) to be amended to conform to the wording of
article 28, which was broader. With that amendment, the text
would clearly show that a strictly nationalistic approach must
not be taken in respect of substantive law. The arbitrators
would clearly have the power to decide for themselves
questions of admissibility, relevance, materiality and weight
of evidence, as they would no longer be bound by the
application of a specific national law. If the final sentence was
not amended along those lines, his delegation proposed that it
should be deleted.

72. The CHAIRMAN suggested that another option might
be to add, at the end of the final sentence, the phrase "subject
to the binding provisions of the applicable law".

73. Mr. PELICHET (Observer for the The Hague Conference
on Private International Law) said that he did not understand
the Italian delegation's problem with the text. As he read it,
the final sentence simply indicated the powers of the
arbitrators in respect of admissibility of evidence but did not
dictate which national law, whether substantive or procedural,
they would use in their judgement on admissibility.

74. Mr. HOLTZMANN (United States of America) said
that in its written observations, the International Chamber of
Commerce had proposed an addition to article 7 referring
specifically to arbitration administered by a permanent
institution (A/CN.91263/Add.l, p. 7, para. 8). His delegation
believed that the Model Law should not refer to the rules of a
permanent institution but that where the parties had agreed to
refer any dispute to arbitration under specific procedural
rules, the arbitration must be conducted in accordance with
those rules, in so far as they did not conflict with the
mandatory provisions of the Model Law. He therefore
suggested that article 19 (2) should be amended to include a
reference to the observance of such procedural rules.

75. Mr. MTANGO (United Republic of Tanzania) requested
that the text of the amendment the representative of the
United States had in mind be distributed to members of the
Commission.

76. The CHAIRMAN suggested that, if the Commission
agreed, it should resume its discussion of article 19 (2)
following completion of the discussion of article 28.

77. It was so agreed.

The meeting rose at 5.15 p. m.
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317th Meeting

Tuesday, 11 June 1985, at 9.30 a.m.

Chairman: Mr. LOEWE (Austria)

The meeting was called to order at 9.40 a.m.

International commercial arbitration (continued)
(A/CN.9/246, annex; A/CN.9/263 and Add.I-2; A/CN.9/264)

Article 34. Application for setting aside as exclusive recourse
against arbitral award

Article 34 (1)

1. Mr. de HOYOS GUTIERREZ (Cuba) proposed that the
words "recourse to a court" should be amended to read
"recourse to a competent court", so as to bring out the link
between article 34 and article 6.

2. The CHAIRMAN suggested that the proposal should be
submitted to a drafting committee.

3. It was so agreed.

Article 34 (2)

4. Sir Michael MUSTILL (United Kingdom) expressed
concern that the exclusive list of grounds for setting aside an
award would not cover all cases of procedural injustice. In its
written comments, reproduced in A/CN.9/263/Add.2 (p. 9,
para. 32), his Government had given some examples of that.
The concept of public policy, mentioned in para
graph (2) (b) (H), did not exist in his country and he could not
say whether in other countries it would cover the examples he
had mentioned. His delegation would welcome the addition to
the article of a more general formula to ensure the possibility
of recourse in all cases of serious procedural injustice.

5. Mr. MTANGO (United Republic of Tanzania) said that
the list of grounds for setting aside an award should not be
enumerated exhaustively; some flexibility should exist in that
respect.

6. Mr. BROCHES (Observer for the International Council
for Commercial Arbitration), referring to paragraph (2) (a) (i),
said that the incapacity of only one of the parties should be
sufficient reason for setting aside the award. The phrase
"under the law applicable to them" was not clear; it would be
preferable to state that the parties lacked the capacity to
conclude an agreement. Although the present wording followed
that of the 1958 New York Convention, the Commission
might wish to depart from the Convention where its meaning
was not clear.

7. Mr. SEKHON (India) agreed with the United Kingdom
representative that the grounds given in article 34 (2) did not
cover all possible cases. The Commission might, for instance,
wish to include a provision covering misconduct of the
arbitrator; if so, he could suggest suitable wording from his
country's Arbitration Act. The question of public policy was
a delicate one: it might, for example, be the public policy of a
State with a considerable foreign debt to prohibit payments
from being made to creditors in foreign countries, including
payments owed under international commercial arbitration
awards.

8. Mr. SAMI (Iraq) agreed with the Observer for ICCA that
the phrase "under the law applicable to them" was vague.

The rule governing party incapacity should make it absolutely
clear that the incapacity should exist at the time when the
arbitration agreement was concluded, not afterwards.

9. Mr. PELICHET (Observer for The Hague Conference on
Private International Law) endorsed the remarks of the
Observer for ICCA. He drew attention to his organization's
comments on article 36 (1) (a) (i), reproduced in A/CN.9/263/
Add.l (p. 22, para. 3), which applied to the second part of
article 34 (2) (a) (i) as well. It did not seem right that the
question of the validity of the arbitration agreement should be
submitted to the law of the country of arbitration, since many
arbitration proceedings were held in a country which had no
connection with the main contract or the parties to it. Under
most systems of private international law, validity of an
arbitration agreement was decided by the law governing the
main contract. He therefore proposed that the second part of
article 34 (2) (a) (i) should be amended to read "or the said
agreement is not valid; or ...".

10. Mr. MOELLER (Observer for Finland) agreed with
previous speakers that the phrase "under the law applicable
to them" should be amended. As to the proposal by the
Observer for The Hague Conference, he thought the point
was covered by the fact that the territorial scope of the Model
Law allowed the parties complete freedom to choose the law
applicable to their arbitration agreement.

11. Mr. LOEFMARK (Sweden) endorsed the comments of
the Observer for Finland.

12. Mr. SZURSKI (Observer for Poland) agreed with other
speakers that the words "under the law applicable to them"
were unclear and should be amended in the manner suggested
by the Observer for ICCA. Also, it was right that the
incapacity of only one of the parties should be a sufficient
ground for setting aside the award, and paragraph (2) (a) (i)
should be amended to provide for that.

13. Mr. GRIFFITH (Australia) expressed approval of the
changes recommended by previous speakers.

14. Mr. JOKO-SMART (Sierra Leone) said that he agreed
with the United Kingdom and Tanzanian representatives that
the grounds for setting aside an arbitral award should not be
specified too rigidly. Also, the present text of article 34 (2) (a) (i)
implied that the applicant should furnish proof that both
parties were under some incapacity; surely it would be
preferable for the applicant to furnish proof of its own
incapacity only.

15. Mr. ROEHRICH (France) endorsed the comments of
the Observers for ICCA and The Hague Conference.

16. Mr. de HOYOS GUTIERREZ (Cuba) said that the
contents of paragraph (2) (a) (i) referred back to the words
"the party making the application furnishes proof that ...".
The best way of meeting the view expressed by a number of
speakers, namely that the incapacity of only one party should
be sufficient reason for setting the award aside, would be to
formulate the provision in the singular. Criticism had been
directed against the exhaustive nature of the present list of
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reasons for setting aside an arbitral award. There were two
possibilities for remedying the situation: to add new grounds,
which might entail the risk of making the list too long, or,
which he would prefer, to add a general provision, such as
"for any other cause", which would not preclude the grounds
which the list already mentioned and would allow for new
reasons as well.

17. The CHAIRMAN observed that most countries would
find it difficult to accept an open list since their legislation
provided for exhaustive lists.

18. Mr. MTANGO (United Republic of Tanzania) supported
the suggestion that paragraph (2) (a) (i) should be formulated
in the singular. The article was well drafted otherwise and was
consistent with the New York Convention and the 1961
European Convention, as well as with article 36 of the draft
text. He therefore had doubts about the wisdom of accepting
the other suggestions for altering it. Could the secretariat
explain why the provision had been drafted as it had?

19. Mr. HERRMANN (International Trade Law Branch)
said that an earlier draft of the provision had been almost
identical with what the Observer for ICCA had just recom
mended, but the Working Group had decided to use the
wording of the 1958 New York Convention instead because
that had enabled article 34 to be aligned with article 36.
It was true, of course, that the effects were not the same under
the two articles. Under the Model Law and the 1958 New
York Convention,an award could not be enforced in any
other country once it had been set aside.

20. The CHAIRMAN asked the Observer for ICCA whether
his recommendation that paragraph (2) (a) (i) should refer to
the incapacity of only one party meant that the applicant
should be able to furnish proof of the incapacity of either
party. Some speakers had in mind the idea that only the
incapacity of the applicant should be provided for.

21. Mr. BROCHES (Observer for the International Council
for Commercial Arbitration) said that his recommendation
was that the applicant should be able to furnish proof of the
incapacity of either party.

22. Mr. BARRERA GRAF (Mexico) said that the list of
reasons for setting aside an arbitral award should be an
exhaustive one. He agreed with the representative of the
United Kingdom that the present list was inadequate and
should be expanded. He also agreed with the recommendation
of the Observer for ICCA about the applicant being able to
furnish proof of the incapacity of either party. A further point
was that subparagraph (a) (i) dealt with two separate matters,
incapacity of the parties and invalidity of the agreement,
which involved different principles of private international
law. He suggested that they should be placed in separate
provisions. As far as the latter subject was concerned, the
existing formulation seemed too general.

23. Mr. VOLKEN (Observer for Switzerland) said that if the
incapacity of a party to the arbitration agreement was proved,
the agreement itself would be invalid. That suggested that
subparagraph (a) (i) need not deal with the question of party
incapacity at all. He did not feel that the time was ripe for
altering the reference to the applicable law. It was true that
the content of paragraph 2 was the result of efforts to achieve
a parallel between articles 34 and 36. He had serious doubts
whether such a parallel was both desirable and feasible. The
main reason for setting aside an arbitration award should rest
in the idea of manifest injustice.

24. Mr. HOELLERING (United States of America) said
that he supported the ICCA recommendation but not The
Hague Conference proposal.

25. Mr. BONELL (Italy) said that he too supported the
ICCA recommendation. He understood the reason for The
Hague Conference proposal but preferred the text to remain
as it was in that respect; in the first place, it should as far as
possible be in line with the New York Convention and, more
important, no decision had yet been reached on the question
of the law which should govern the arbitration agreement. If
the Commission decided to delete the reference to two
systems of law, it should do so in article 36 as well.

26. Mr. JARVIN (Observer for the International Chamber
of Commerce) also supported the ICCA recommendation. He
could not accept The Hague Conference proposal without
further discussion.

27. Mrs. RATIB (Egypt) said that a party should not be able
to lodge an objection under article 34 that had already been
presented under article 8 or article 16.

28. Mr. ABOUL-ENEIN (Observer for the Cairo Regional
Centre for Commercial Arbitration) said that he supported
the ICCA recommendation. He also favoured the idea that
the reference to the law applicable should be changed. The
proposal by The Hague Conference certainly needed careful
study before there could be any thought of adopting it.

29. Mr. BOGGIANO (Observer for Argentina) supported
the ICCA recommendation and the proposal of The Hague
Conference but suggested that the latter should be discussed
further in connection with article 36.

30. Mr. LEBEDEV (Union of Soviet Socialist Republics)
asked for confirmation that acceptance of the ICCA recom
mendation concerning the words "the parties" was purely
a drafting matter and would not imply that the Model Law
and the New York Convention differed on that point
substantively.

31. The CHAIRMAN said that the secretariat confirmed
that.

32. Mr. SZASZ (Hungary) said that it was important to
develop a system of international commercial arbitration but
also important to ensure consistency between the various
instruments governing the subject, particularly in order to
help the user. If it was absolutely essential for the Commission
to depart from the wording of documents such as the New
York Convention, it should do so and explain its reasons in
the report, but it should not make changes of that kind for
purely cosmetic reasons.

33. Mr. STALEV (Observer for Bulgaria), supported by Mr.
TANG Houzhi (China), endorsed the statement of the
Hungarian representative.

34. Mr. MTANGO (United Republic of Tanzania) said that
where the Model Law agreed word for word with the text of
an existing international convention which was working well
in practice, the Commission should only change it if it was
unanimous about the need to do so.

35. The CHAIRMAN said it should be borne in mind that
the 1958 New York Convention did not deal with the setting
aside of awards.
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36. Sir Michael MUSTILL (United Kingdom), while agreeing
with the representative of Hungary, said that it would be
wrong to incorporate wording from the 1958 New York
Convention into the Model Law blindly.

37. Turning to paragraph (2) (a) (H), he said that the textual
distinction which existed between that provision and
article 19 (3) was unnecessary. The two texts should be
assimilated to each other.

38. Mr. HOLTZMANN (United States of America) said
that he was inclined to agree. Making the change in the text of
paragraph (2) (a) (H) would of course bring the Model Law
into line with the UNCITRAL Arbitration Rules but would at
the same time distance it from the New York Convention.

39. Mr. SAMI (Iraq) said that the meaning of the words "or
was otherwise unable to present his case" was unclear. There
might be many reasons why a party was unable to present his
case, but. if they were personal ones or if the party could have
avoided the situation, he should not be given an opportunity
to have the award set aside. .

40. The CHAIRMAN suggested that the Commission's
report should make that point clear.

41. In response to drafting points raised by Mrs. RATIB
(Egypt), Mr. SEKHON (India) and Mr. JARVIN (Observer
for the International Chamber of Commerce), he suggested
that the report should include a general statement to the effect
that the Commission had had no wish to depart from the
substance of the 1958 New York Convention but had felt
compelled on occasion to adopt a slightly different wording
for the Model Law. States could then decide whether to
follow one or the other.

42. Mr. GRAHAM (Observer for Canada) suggested that
paragraph (2) (a) (H) was the place to take into account the
comments of the United Kingdom about the need for
paragraph (2) to cover all cases of serious procedural
injustice. Three of the instances of that mentioned by the
United Kingdom in its written observations (A/CN.91263/
Add.2, para. 32) related to lack of opportunity to present a
case. He agreed with the United Kingdom representative that
subparagraph (a) (H) needed to be assimilated to article 19 (3),
since procedural misconduct by the arbitrators interfered with
the right of the parties to present their case. The problem
might be overcome by redrafting it.

43. Mrs. DASCALOPOULOU-LIVADA (Observer for
Greece) said that the text of paragraph (2) (a) (Hi), which
followed that of the 1958 New York Convention, was unclear
and perhaps redundant.

44. Mr. STALEV (Observer for Bulgaria) said that it was
necessary to consider the implications of article 16 (2) with
respect to the procedures for setting aside and for the
recognition and enforcement of arbitral awards. He suggested
that article 16 (2) should be amended to make it clear that the

precluding of the parties from ralsmg a plea of lack of
jurisdiction twice applied not only to the arbitration pro
ceedings but also to the procedures for setting aside and for
the recognition and enforcement of awards.

45. Mr. BONELL (Italy) said that the matter should be
dealt with outside the Model Law by national legislators.

46. Mr. HOLTZMANN (United States of America) said
that his delegation had always assumed that if a waiver with
respect to jurisdiction or the scope of application of an award
had not been raised during the arbitration proceedings, those
issues could not be raised for the first time by the losing party
in proceedings under article 34.

47. Mr. ROEHRICH (France) said that his delegation had
the contrary understanding. It would be wiser to leave the
present text as it was.

48. Mr. SAMI (Iraq) and Mr. SEKHON (India) endorsed
the comments made by the representative of France.

49. Mr. GRAHAM (Observer for Canada) requested the
secretariat to clarify the meaning of the last part of
paragraph (2) (a) (iv), beginning with the words "failing such
agreement" .

50. The CHAIRMAN said that his own view was that if the
parties had agreed on a matter not in conflict with the
mandatory provisions of the Model Law and the arbitration
procedure had run counter to that agreement, there would be
grounds for setting the award aside. If, however, there had
been no such agreement, the procedure must follow even the
non-mandatory rules of the country in which it was sought to
set the award aside, and there might be grounds for setting it
aside if those rules had not been observed.

51. Mr. HERRMANN (International Trade Law Branch)
said that the meaning of the wording in question, which
appeared in the 1958 New York Convention and in article 36
as well, was disputed. The Working Group had taken the
view that, for the purposes of article 34, it should be
interpreted as meaning that an agreement between the parties
which was in conflict with the mandatory provisions of the
Model Law should not be used as the standard against which

.the conduct of the arbitration proceedings should be measured.

52. Mr. BROCHES (Observer for the International Council
for Commercial Arbitration) noted that subparagraph (a) (iv)
provided that if an agreement conflicted with the mandatory
provisions of the Model Law, non-observance of the agreement
was not a ground for setting the award aside. It did not say
that observance of such an agreement was a ground for
setting it aside. The subparagraph would better reflect the
Working Group's intention if the words "unless such agree
ment was in conflict with a provision of this Law" were
replaced by the words "or the provisions of this Law".

The meeting rose at 12.40 p. m.
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Tuesday, 11 June 1985, at 2 p.m.

Chairman: Mr. LOEWE (Austria)

The meeting was called to order at 2.10 p. m.

449

International commercial arbitration (continued)
(A/CN.91246, annex; A/CN.91263 and Add.I-2, A/CN.9/264)

Article 34. Application for setting aside as exclusive recourse
against arbitral award (continued)

Article 34 (2) (b) (i)

1. Mr. PELICHET (Observer for the The Hague Conference
on Private International Law) said that subparagraph (b) (i) was
completely unacceptable and might even be dangerous as it
could permit a party to an arbitration agreement to have an
award set aside in any State and thereby contradicted the
principle that, in the absence of a choice by the parties, the
law governing the substance of the dispute was the one which
was applied to the question of arbitrability. Although the
Working Group had decided to retain subparagraph (b) (i) in
article 34 (2), it had indicated that the issues involved were of
great practical importance and required further study. After
giving the subject due consideration, his organization proposed
that the subparagraph should be deleted.

2. Mr. BROCHES (Observer for the International Council
for Commercial Arbitration) said that in its report, the
Working Group had solicited the comments of Governments
and organizations on the matter (A/CN.91246, para. 137) but
that very few had been received. He disagreed with the
Observer for The Hague Conference that the provision would
make it possible for an award to be set aside by a court in a
State alien to the arbitration. The only country whose courts
could be asked to set aside an award was the country whose
law governed the arbitration; the courts of a third country
could not set aside an award made outside their jurisdiction.
That was why he believed that subparagraph (b) (i) should be
left as it was.

3. Mr. LOEFMARCK (Sweden) said that he agreed with the
Observer for The Hague Conference and believed the sub
paragraph should be deleted. It was disturbing that the
question of whether an award was in conflict with public
policy could be settled by a court only if the parties so
requested. A court located in the country where enforcement
was sought ought to be able to take a decision of its own
motion and not only at the request of a party.

4. Mrs. RATIB (Egypt) supported the proposal to delete the
subparagraph. If it was deleted, the issue of setting aside an
award would still be covered by subparagraph (b) (ii), where
the issue of arbitrability related to public policy, and by
subparagraph (a) (i), where it was connected with the validity
of an arbitration agreement.

5. Mr. MOELLER (Observer for Finland) said that his
delegation favoured the deletion of subparagraph (b) (i) for
the reasons given by the Observer for The Hague Conference.
In some States, arbitration might be restricted by local
peculiarities unknown in other countries.

6. Mr. STROHBACH (German Democratic Republic) said
that he shared the view of the representative of the Inter
national Council for Commercial Arbitration and would
prefer subparagraph (b) (i) to be retained. The difficulties
which might arise in connection with that provision could be

avoided if the parties chose as their place of arbitration a
country in which the particular dispute could be settled by
arbitration.

7. Sir Michael MUSTILL (United Kingdom) said that his
delegation had no strong views on the subject but recalled
that in accordance with a decision taken at the initiative of
the Soviet Union, a provision would be included in article I to
stipulate that the Model Law would be overruled by any local
law governing the arbitrability of certain matters. Any
attempt to arbitrate under the Model Law would accordingly
be illegitimate if, under the law of the State in question, the
subject-matter was not arbitrable. With regard to the
suggestion that the parties themselves should solve the
problem of the place of arbitration, he recalled that the
Working Group's discussion had produced a sharp distinction
in the text between subparagraph (a), which was to be
invoked only if the party making the application furnished
proof, and subparagraph (b), under which the court could
take up a matter on its own motion. It was for that very
reason that subparagraph (b) (i) had been placed in article 34 (2) (b)
rather than article 34 (2) (a).

8. The CHAIRMAN said that an arbitral award could be set
aside only if a party so requested; the court did not have the
power to make such a ruling of itself.

9. Mr. SZASZ (Hungary) said that although a State might
decide not to allow certain types of claims to be settled by
arbitration, a party relying on the law of that State should not
be denied the right to have an award set aside. He would
prefer the subparagraph to be retained.

10. Mr. ROEHRICH (France) said that, for the reasons
advanced by the Observer for The Hague Conference, his
delegation favoured the deletion of subparagraph (b) (i) and
believed that if it was deleted, subparagraph (b) (ii) should be
deleted as well. He did not deny that the questions of
arbitrability and public policy were extremely important, but
they would be dealt with under article 36.

11. The CHAIRMAN suggested a compromise solution of
deleting the phrase "under the law of this State". That would
leave open the question of whether the law of a given State or
international law would apply. It must be understood,
however, that in most cases a State would apply its own law.

12. Mr. PELICHET (Observer for The Hague Conference
on Private International Law) said that he could fully support
the Chairman's compromise solution.

13. Mr. GRIFFITH (Australia) said that he concurred with
the delegation of Hungary. The subparagraph should be
retained; the matter should not be covered exclusively under
article 36.

14. Mr. SEKHON (India) said that for the reasons advanced
by the representative of Hungary, his delegation would favour
the retention of the subparagraph.

IS. Mr. SZASZ (Hungary) said that his delegation had no
objection to the Chairman's compromise solution, particularly
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as it believed the deletion of the phrase in question would not
substantially change the meaning of the subparagraph.

16. Mr. HOELLERING (United States of America) said
that he endorsed the text as it stood and did not favour the
compromise solution because it would create confusion and
uncertainty.

17. Mr. ABOUL-ENEIN (Observer for the Cairo Regional
Centre for Commercial Arbitration) supported the deletion of
subparagraph (b) (i) but preferred subparagraph (b) (ii) to be
retained.

18. Mr. de HOYOS GUTIERREZ (Cuba) said that he
supported the Chairman's suggestion to delete the closing
phrase because that phrase was too restrictive.

19. Mr. LAVINA (Philippines) shared the views expressed
by the representative of Hungary and urged the retention of
the subparagraph as it stood.

20. Mr. BOGGIANO (Observer for Argentina) said that, as
he understood it, the phrase "under the law of this State"
referred to substantive law. If a State wished to apply the law
of another country, it should be free to do so and not be
forced to apply its own law. He endorsed the comments made
by the Observer for The Hague Conference but found
acceptable the Chairman's suggestion, which would leave it to
the court to decide which law was applicable.

21. Mr. MTANGO (United Republic of Tanzania) said that
he favoured the retention of both subparagraphs (b) (i) and
(b) (ii).

22. Sir Michael MUSTILL (United Kingdom) said that he
believed the subparagraph was of extremely limited practical
importance; nevertheless, he endorsed the views expressed by
the representative of Hungary and opposed the Chairman's
suggestion, which would obscure the meaning of the sub
paragraph.

23. Mr. SAWADA (Japan) said that he supported the
retention of the subparagraph.

24. Mr. BONELL (Italy) said that his first preference would
be the retention of the subparagraph unaltered but that he
could accept the Chairman's suggestion.

25. Mr. VOLKEN (Observer for Switzerland) said that he
favoured the deletion of the subparagraph but could accept
the Chairman's compromise solution. He would be interested
to know, from those delegations which favoured its retention,
whether in the case of (2) (b), under their countries' legislation,
a court could set aside an award of its own motion. There was
a curious dichotomy in the text between paragraphs (2) (a) and
(2) (b), in other words, between the party making an
application and the court acting on its own motion; moreover,
the procedure for setting aside an award under article 34 was
not compatible with the procedure for recognition and
enforcement under article 36. The provisions of subpara
graph (b) (ii) would have great merit in a procedure on
recognition and enforcement, but not in an action on the
setting aside.

26. Mr. SCHUMACHER (Federal Republic of Germany)
said that he favoured the retention of subparagraph (b) (i) and
thought that the compromise proposal left the most important
question wide open and could create more problems than it
solved.

27. Mr. TANG Houzhi (China) said that even though the
compromise solution might cause some problems, it was the
most reasonable and practical of the available approaches,
and his delegation supported it.

28. Mr. BROCHES (Observer for the International Council
for Commercial Arbitration) said that he endorsed the
Chairman's suggestion.

29. Mr. ROEHRICH (France) said that he too could accept
the Chairman's suggestion.

30. Mr. GRAHAM (Observer for Canada) said that the
Chairman's suggestion was a reasonable one, which would
allow States to decide whether they wanted arbitration to be
delocalized.

31. Mr. HOLTZMANN (United States of America) said
that in his delegation's view, the "compromise" solution was
in fact the most radical one. When parties sat down to draft a
contract, they needed to know whether local laws of the place
of arbitration permitted arbitration of the kinds of dispute
that might arise. The Model Law should enable the parties to
know in advance under what conditions arbitration might
take place, but the Chairman's suggestion would have the
effect of leaving them entirely in the dark on that point. This
compromise could lead parties to choose arbitration where
there was certainty rather than in less-developed legal
systems.

32. The CHAIRMAN suggested that, as most delegations
seemed to favour the retention of subparagraph (b) (i), the text
should be left unaltered.

33. It was so agreed.

Article 34 (2) (b) (iz)

34. Mr. SEKHON (India) said that his delegation would
prefer to see subparagraph (b) (ii) deleted. The expression
"public policy" was much too vague and had very little to do
with the law of arbitration. If the subparagraph were retained,
the Commission should consider deleting the phrase "or any
decision contained therein", which was superfluous as the
whole necessarily included all of its parts, and a decision was
part of an award.

35. Mr. LOEFMARCK (Sweden) said that his delegation
would prefer the subparagraph to be deleted but would not
insist upon it.

36. Mrs. VILUS (Yugoslavia) said that she agreed with the
comments of the representative of India. The subparagraph
could be interpreted to mean that an award could be set aside
because "a decision contained therein", i.e. a part of that
award, conflicted with certain principles of the law of the
forum which were irrelevant to the merits of the case. The
subparagraph was not, moreover, compatible with a restrictive
interpretation of the notion of public policy.

37. Mr. SAMI (Iraq) said that his delegation also felt that
the phrase "in conflict with the public policy of this State"
was very ambiguous. He would prefer a wording such as "in
conflict with the legal order of this State". If the wording was
not changed, he would prefer the subparagraph to be deleted.

38. The CHAIRMAN said that "public policy" was a
translation of the French term "ordre public" and meant the
fundamental principles of law.
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39. Mr. OLUKOLU (Nigeria) also felt that subpara
graph (b) (ii) should be deleted. The term "public policy" was
too vague to provide the guidance that the countries applying
it should be able to expect from the Model Law.

40. Mr. JARVIN (Observer for the International Chamber
of Commerce) thought that the idea of public policy was
perhaps vague. It should, however, be further developed in
the Model Law and a distinction made between international
and national public policy. The Model Law was intended to
apply to international trade.

41. Sir Michael MUSTILL (United Kingdom) pointed out
that the term "public policy" was used again in article 36 (1)
(b) (ii). In his delegation's view, the question was linked with
the general problem of whether there should be a general
provision encompassing all cases of serious procedural in
justice. It was important to know, therefore, whether a case of
serious procedural injustice would be regarded as contrary to
public policy. If the term would allow the court to intervene
in such cases, his delegation would regret the deletion of the
subparagraph. If the subparagraph was not concerned with
such cases, he would not object to its deletion.

42. The CHAIRMAN said that during the drafting of the
1972 European Convention on State Immunity, subsequently
ratified by both the United Kingdom and Austria, there had
been a long discussion on "ordre public". Ultimately, the
French text of the Convention had used simply "ordre
public", while the English text had had to specify a violation
of a fundamental rule of procedure in the form of "no
adequate opportunity fairly to present his case". That
language had been used to make it clear that the notion was
not limited to substantive law.

43. Mr. ROEHRICH (France) said that he felt the same
concern as the United Kingdom representative. He had said
earlier that his delegation would have no objection to the
deletion of subparagraph (b) (ii). However, since a discussion
had arisen on an addition to the provision in order to meet
the anxiety of the common law States, an approach must be
found which would cover the notion expressed in the 1972
European Convention on State Immunity. A formula was
needed that would be acceptable to all States, irrespective of
their legal systems. His delegation favoured retaining the
subparagraph, provided it could be reworded to deal with
those anxieties.

44. Mr. GOH (Singapore) was in favour of deleting the
subparagraph. He felt that its retention would allow the court
to intervene in matters which the parties had agreed to submit
to arbitration.

45. The CHAIRMAN thought that subparagraph (b) (ii) was
the best place for an improved explanation of the idea. The
problem raised by the United Kingdom delegation could be
solved by using different wording, because the intention was
to refer to deviations from the fundamental principles of the
law "of this State", both substantive and procedural. There
was a public policy clause in all 38 conventions of The Hague
Conference. He urged the Commission not to delete the
subparagraph simply because the notion of "public policy"
was strange, but rather to find a more comprehensive formula
which would meet the fears of the United Kingdom and other
delegations.

46. Mr. BONELL (Italy) said that the purpose of the
subparagraph was to make it clear that, in addition to the
reasons set out in the preceding subparagraphs, there was a
more general limitation beyond which an award could not go.

He pointed out that there was no other possibility of
supervising the content of the award. If subparagraph (b) (ii)
was deleted, there were two possibilities: either the matter
would be left entirely open and the recognition of any kind of
award would be allowed, or the possibility would be hinted at
that not only general but less than general principles were at
stake, which would be an undesirable result. The aim was to
provide for a minimum of court control and supervision. If a
clearer form of words could be suggested, his delegation
would welcome it. He noted that the 1958 New York
Convention used the same concept (article V, para. 2 (b».
That Convention had worked satisfactorily so far.

47. Mr. BOGGIANO (Observer for Argentina) felt that it
would be inconsistent to retain subparagraph (b) (i) and to
reject (b) (ii). His delegation considered that "ordre public"
constituted a body of fundamental principles which included
also due process of law. The subparagraph implied a
guarantee of protection against serious procedural injustice in
the arbitration proceedings.

48. Mr. HOELLERING (United States of America) was in
favour of retaining the subparagraph as it stood. To delete it
would be a radical departure from the New York Convention.
It was a concept frequently used in the United Nations, and
its retention would enhance the acceptability of the Model
Law. He was certain that the concern of the United Kingdom
could be met by means of drafting changes.

49. Mr. TORNARITIS (Cyprus) thought that the subpara
graph should not be deleted simply on account of its use of
the term "public policy". If a more appropriate term could be
found, his delegation would have no objection to the
subparagraph. He noted that the words "ordre public" had
been used in the English text of the Fourth Protocol to the
European Convention on the Protection of Human Rights.

50. Mr. MTANGO (United Republic of Tanzania) said it
was inaccurate to say that the concept of public policy was
unknown in some common law States. It was in familiar use
in contract law, for example. He had heard the concept
defined as "binding rules of the legal system". He was in
favour of retaining the subparagraph, with the deletion of the
phrase "or any decision contained therein" if the Commission
so decided.

51. Mr. GRAHAM (Observer for Canada) sympathized
with the Indian position but favoured retaining the reservation
contained in the subparagraph. In Canada, the common law
and the civil law systems were both present, and problems
such as that under discussion had had to be faced. He
associated himself with the United States position on the
subparagraph. The concept of public policy (ordre public) was
included in many international conventions, and deleting it
from the Model Law would be tantamount to refusing to
tolerate the civil law concept. It might be possible to include a
further subparagraph in paragraph (2) to accommodate the
suggestion of respect for procedural regularity. He felt,
however, that it would be better to expand the notion in
paragraph (2) (b) (ii) along the lines of article 20 (2) (a) of the
European Convention on State Immunity.

52. Mr. de HOYOS GUTIERREZ (Cuba) favoured main
taining subparagraph (b) (ii).

53. Mr. MATHANJUKI (Kenya) also favoured retaining
the subparagraph. His delegation appreciated the need to
provide for a rule of general character which would cover
serious misjustice to the detriment of one of the parties to the
arbitration. His delegation would not insist on the term
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"public policy" but would accept any form of words that
reflected the seriousness with which procedural injustice was
regarded in the Model Law.

54. Mrs. DASCALOPOULOU-LIVADA (Observer for
Greece) said that the notion of public policy was fundamental
to her country's legal system. Her delegation was therefore in
favour of retaining the subparagraph.

55. Mr. JOKO-SMART (Sierra Leone) said that, before the
debate, his delegation had been in favour of retaining the
subparagraph because of its understanding of the meaning of
"public policy". There now seemed to be some confusion as
to whether "ordre public" was properly rendered by the term
"public policy", and unless that term was clarified, his
delegation would be in favour of deleting the subparagraph.

56. The CHAIRMAN said that the Commission seemed
disposed to retain the reference in article 34 (2) (b) (ii) to
public policy without amplification in the text, but with a
reference in the report to what the term meant in other
conventions in which it was used, namely fundamental
prinCiples of law, without differentiating between substantive
and procedural law. On the other hand, several speakers had
supported the deletion of the phrase "or any decision
contained therein". He took it there was agreement to delete
it.

57. It was so agreed.

58. The CHAIRMAN, reverting to the issue which the
United Kingdom delegation had raised in respect of sub
paragraph (a) (ii) of article 34 (2), said that perhaps the
subparagraph could be widened a little so as to cover
procedural irregularities. He suggested that the United
Kingdom representative might submit a draft amendment for
consideration by the Commission.

59. Mr. TORNARITIS (Cyprus) said that he agreed that
public policy meant the general prinCiples of law, both
procedural and substantive.

60. Mr. LOEFMARCK (Sweden) said he agreed that there
should be no attempt to define "public policy" in the text of
paragraph (2) (b) (ii). With regard to paragraph (2) (a), he was
in favour of adding something about errors of procedure
which had affected the outcome of the case, such as false
evidence. He also felt that provision should be made for the
possibility of new grounds for challenging an arbitrator which
became known between the announcement of the award and
the application for setting it aside. That aspect was not
covered by paragraph (2) (a) (iv). He had no objection to an
attempt being made to meet his point by an amendment to
paragraph (2) (a) (ii), although it did not concern an error of
procedure.

61. Mr. HOELLERING (United States of America) said his
delegation also did not favour the insertion of a definition of
public policy in paragraph (2) (b) (ii). As to a possible
amendment to paragraph (2) (a) (ii), he thought it should not
be so broad as to include mistakes by arbitrators, miStakes of
fact of any kind or newly discovered evidence, but should be
restricted to situations where the award was procured by
fraud, corruption or undue means.

62. Mr. ROEHRICH (France) said he understood that the
Swedish proposal referred only to grounds for a challenge
discovered after the handing down of the award. Otherwise,
paragraph (2) (a) (iv) would apply. If the Swedish proposal
implied the creation of new grounds for setting aside the

award, he would have serious objections to its introduction
into article 34. In connection with the suggested United
Kingdom addition to paragraph (2) (a) (ii) to deal with
relatively exceptional cases, an attempt should be made to
find a wording which was not too precise. It should
concentrate on violations of the fundamental prinCiples of
procedure or failure to respect the legitimate expectations of
parties with regard to the proper conduct of arbitration
proceedings and not on the non-observance of ordinary
procedural rules.

63. Sir Michael MUSTILL (United Kingdom) said that for
the purposes of drafting an addition to paragraph (2) (a) (ii),
it was essential to know the decision of the Commission on a
point which had not yet been discussed and which had been
raised in the comments of the Swedish Government on
paragraph (2) (a) (A/CN.91263, p. 47, para. 8). Briefly, it was
whether the right to set aside an award existed whenever the
facts set out in article 34 (2) (a) were proved or only if those
facts had affected the result of the arbitration. Some countries
believed that if a procedural injustice was proved, it was
improper to allow an award to stand. Others took the view
that the award should stand if the procedural injustice had
made no difference. The Commission's deCision on that point
would have a bearing on whether or not the formulation
should be along the lines of "if in any other case, there has
been a substantial procedural injustice materially affecting the
award".

64. Mr. ROEHRICH (France) said his delegation would
prefer to have some objective elements which implicitly
involved the principle of a party's motive to act. It would be
very difficult to draft a definition of the concept of affecting
the content of an award, in view of differences in legal
systems. Once it was determined relatively clearly that the
fundamental principles of procedure had been breached, there
was no need to state as a further condition that it must be
proved in each case that the award had been materially
affected.

65. Mr. SZASZ (Hungary) said he agreed with the French
representative's comments. The Commission should not go
further than the present well-balanced texts in which the use
of the word "may" in the opening sentence of paragraph (2)
covered all the necessary elements. The court would look at
the nature of the reason for setting aside an award.

66. Mr. BONELL (Italy) said that he too was in favour of
leaving the text of paragraph (2) as it stood. However, he
considered that the Commission should have a discussion on
the point raised by the United Kingdom and Swedish
representatives, a point which also appeared in the Italian
comments on paragraph (2) (a) (A/CN.91263, p. 47, para. 8).
It concerned the possibility that the arbitration procedure had
not functioned properly in the broadest sense. If the Com
mission was to pay attention to that quite separate issue, there
should be no attempt to include it among grounds for setting
aside the award, which related only to formal errors in the
arbitration proceedings. It should be dealt with separately,
and it should be made clear that, in addition to the present
setting-aside procedure, there might in exceptional cases be
other, non-technical grounds for putting aside an award. He
agreed that those additional grounds should be relevant only
to the extent that they had affected the outcome of the
arbitration procedure. The United Kingdom representative
appeared to have been given a mandate to prepare a draft on
an issue which had not so far been discussed. Apart from the
problem of how to deal with that issue, there would also be
the matter of the time-limit specified in paragraph (3), which
would not work for such cases.
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67. Mr. LOEFMARCK (Sweden) said that his proposal had
really been concerned with errors of procedure which had
affected the outcome of the award. He agreed with the Italian
representative that they were different from the other proce
dural grounds and should be dealt with in a separate
subparagraph. He urged the United Kingdom representative
to provide a draft in that sense.

68. Mr. SZASZ (Hungary) said that further discussion
should be deferred until the Commission had a draft text
before it. However, as far as the United Kingdom draft was
concerned, he would draw attention to the fact that the four
cases given in the United Kingdom comments (A/CN.9/
263/Add.2, p. 9) did not necessarily fall under the notion of
procedural injustice. They were not interrelated and could not
easily be covered by a single formula. More analysis was
required.

69. Sir Michael MUSTlLL (United Kingdom) said that the
comments of the Hungarian representative were well taken.
The examples were the result of a challenge to the United
Kingdom delegation to produce instances in which it would
be desirable to have court intervention and which were not
covered in article 34. The examples it had given were not all
procedural and not all of the same kind, nor was the list
exhaustive. The Commission had not considered at all
whether matters outside the field of strict procedural injustice
should be grounds for court intervention. He regarded his
drafting mandate as confined to the precise subject of the
discussion. He could not draft a formulation to cover the four
examples in the United Kingdom comments without further
guidance from the Commission.

70. The CHAIRMAN observed that some of those examples
would be covered by the reference to public policy.

71. Mr. MTANGO (United Republic of Tanzania) said that
the United Kingdom list of examples was not exhaustive;
there were other reasons for setting aside an award which
should also be taken into account. The Commission should
not close its discussion on the issue.

72. The CHAIRMAN suggested that when the United
Kingdom representative had produced a draft, the Com
mission should consider whether it was adequate or whether a
more general clause was needed.

73. It was so agreed.

Article 34 (3)

74. Mr. NEMOTO (Observer for the Asian-African Legal
Consultative Committee ) said that the period of three
months was rather long. He therefore suggested the insertion
of the phrase "unless the parties have agreed to limit that
period".

75. Mr. MTANGO (United Republic of Tanzania) thought
that the period of three months was too short. Perhaps the
compromise would be to leave it without qualification.

76. The CHAIRMAN observed that it would be difficult for
parties to impose a time-limit on judicial procedure.

Article 34 (4)

77. Mr. STROHBACH (German Democratic Republic) said
that the rule in paragraph (4) seemed rather strange but his
delegation could accept it subject to further clarification. The
provision should state expressly whether the arbitrators were
entitled to make a new award or some substantial amendment
to the original award, which remained binding and final. It
was perhaps only a matter of drafting.

78. Mr. ROEHRICH (France) supported the Austrian pro
posal to delete paragraph (4) (A/CN.91263, p. 48, para. 15).
The procedure was indeed strange and postulated a concept
of the relationship between the arbitral tribunal and State
jurisdiction which it was difficult for his delegation to accept.
It was not merely a matter of drafting or clarification. He
feared the procedure was not likely to prove useful. Each
body should perform its proper function. Once the award was
made, there should be a certain control which was essential to
ensure that justice was observed, but comings and goings
between the arbitral tribunal and the court were not desirable
and could only be prejudicial to the whole concept of
arbitration.

79. Mr. SAMI (Iraq) endorsed the observations of the
French representative. The procedure was unnecessary and he
failed to see in what cases it would be usefully applied.

80. Mr. MOELLER (Observer for Finland) said that the
procedure of "remission" appeared strange to the Finnish
legal system but it was known in some common law countries.
He therefore associated himself with the request of the
representative of the German Democratic Republic. The
procedure might be useful and the paragraph should not
merely be deleted.

The meeting rose at 5.05 p.m.
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319th Meeting

Wednesday, 12 June 1985, at 9.30 a.m.

Chairman: Mr. LOEWE (Austria)

The meeting was called to order at 9.40 a.m.

International commercial arbitration (continued)
(A/CN.9/246, annex; A/CN.9/263 and Add.I-2; A/CN.9/264;

AlCN.9/XVIII/CRP.l and 3-6)

Article 34. Application for setting aside as exclusive recourse
against arbitral award (continued)

Article 34 (4) (continued)

1. Mr. SAWADA (Japan) said that the paragraph was an
unknown quantity. That was not a reason for its deletion, but
it would help his delegation to make up its mind about the
provision if the secretariat could explain how it would work.

2. Mr. HERRMANN (International Trade Law Branch)
said that the aim of paragraph (4) was to give the court the
option of not setting aside the arbitral award when there was
a possibility of curing the defect in the arbitral proceedings.
The question would b,e considered by the court referred to in
article 6. The court would not, however, be able to invite the
arbitrators to cure the defect in the case of some of the
reasons for setting aside listed in article 34 (2), for example
incapacity of a party or invalidity of the arbitration agree
ment. In some legal systems, once the arbitrators had made
their award their mandate could not be revived, but para
graph (4) would empower the court to do that.

3. Sir Michael MUSTILL (United Kingdom) said that his
delegation was strongly in favour of the principle expressed in
paragraph (4). In the United Kingdom, remission had proved
a very valuable remedy by avoiding the choice between
completely quashing the award and allowing no relief at all. It
was very rare in practice in the United Kingdom for an award
to be set aside; when a court had to intervene, the less drastic
remedy of remission was usually granted. His delegation
supported the written suggestion of the International Bar
Association, reproduced in A/CN.91263 (p. 48, para. 18), that
the paragraph should be formulated along the lines of the
version given in paragraph 126 of A/CN.91246.

4. Lord WILBERFORCE (Observer for the Chartered
Institute of Arbitrators) said that from the viewpoint of
arbitrators paragraph (4) was very valuable, and he was
perturbed at the prospect of its deletion. The objections raised
to the paragraph were not serious and concerned only the
obscurity of the language and the novelty of the provision.
The remission system already operated well in many countries
and offered a better means of dealing with procedural defects
or mistakes by the arbitrators than the alternative, which was
the complete setting aside of the award.

5. Mr. SEKHON (India) said that his delegation was in
favour of paragraph (4). The fact that such a provision was
not found in some legal systems was not a reason for
excluding it if it was meritorious. The aim, after all, was
harmonization of law. He suggested that the words "an
opportunity to resume the arbitral proceedings" should be
replaced by the words "an opportunity to reconsider the
arbitral proceedings".

6. Mr. STALEV (Observer for Bulgaria) proposed, as a
compromise, that the closing portion of the paragraph should
read "an opportunity to eliminate such grounds for setting

aside as are remediable without reopening of the arbitral
proceedings". That would cover cases when, for example, the
arbitrators had not given reasons for their award or had not
all signed the award. The present text of the paragraph
implied that the arbitrators would have the power to vacate
the contested award, for otherwise a new award would not be
possible; until the court set the contested award aside, if it
did, the parties and the arbitrators would be bound by it. The
arbitrators' power to vacate should therefore be stated
explicitly, a point to some extent covered by the useful
suggestion made by the German Democratic Republic
(A/CN.9/SR.318, para. 77).

7. Mr. BROCHES (Observer for the International Council
for Commercial Arbitration) said that the Council was
strongly in favour of paragraph (4), which would benefit both
arbitrators and businessmen. He thought that the Bulgarian
proposal would make the provision more generally acceptable.

8. Mr. JOKO-SMART (Sierra Leone) said that if the purpose
of the paragraph was to empower the court to remit an award to
the arbitrators, it would be better to delete the words "and so
requested by a party", which cast doubt on whether the court
had that power. The hands of the court should not be tied by the
wishes of the parties.

9. Mr. GRIFFITH (Australia) said that paragraph (4) was a
sensible and useful provision in its existing form. He endorsed
the view of the Observer for the International Council for
Commercial Arbitration that it would benefit arbitrators and
businessmen. His delegation opposed the Bulgarian proposal.

10. Mr. ENAYAT (Observer for the Islamic Republic ofIran)
said that his delegation was in favour of the provision, which
would save the parties time and money in cases in which the
court found there was a defect in the arbitral proceedings. The
arbitrators' review of their award should, however, be for the
purpose of curing defects in the award itself and should not
result in the validation of an award in the making of which
mandatory procedural rules had not been observed.

11. Mr. GRAHAM (Observer for Canada) endorsed the
comments made by the representative of Australia.

12. Mr. HOLTZMANN (United States of America) said that
his delegation could accept the paragraph as submitted by the
Working Group on International Contract Practices even
though the version suggested by the International Bar
Association seemed marginally better. It opposed the Bulgarian
proposal but liked the idea put forward by the representative of
Sierra Leone.

13. Mr. JARVIN (Observer for the International Chamber of
Commerce) said that he was in favour of the principle contained
in paragraph (4) but thought the provision should be amended
to provide that the court had the power to suspend the setting
aside proceedings of its own motion and not only at the request
of a party.

14. Mr. GOH (Singapore), Mr. LAVINA (Philippines) and
Mr. ABOUL-ENEIN (Observer for the Cairo Regional Centre
for Commercial Arbitration) spoke in favour of the paragraph.
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15. Mr. SZURSKI (Observer for Poland) said that his
delegation supported the idea of including the paragraph in the
Model Law but thought it would rarely need to be used in
practice. It would be improved by various drafting changes,
including the replacement of the words "grounds for setting
aside" by "possible grounds for setting aside" or "grounds for
setting aside indicated by the court". The remission procedure
might of course cause problems for the arbitrators if they were
located in another country, and it would increase the costs of the
arbitral proceedings.

16. Mr. MTANGO (United Republic ofTanzania) said that he
was not opposed to the inclusion of the paragraph in the Model
Law. He wished to point out, however, that if the court had the
power to order a resumption of the arbitral proceedings, the
potential costs to the parties would be much higher. The parties
should therefore have a say in any decision on remission.

17. Mr. SAWADA (Japan) said that his delegation felt
strongly that the court should have the power to remit only at
the request of a party.

18. Mr. MOELLER (Observer for Finland) said that even if
the words "and so requested by a party" were deleted, the
provision would still be understood in his country to mean that
remission could only be ordered if requested by a party. The
Commission might make the intention of the paragraph clearer
by using a formula such as "the court, at the request ofa party or
of its own motion".

19. The CHAIRMAN said that in his opinion the words
"when asked to set aside an award" covered that point.

20. Mr. VOLKEN (Observer for Switzerland), Mr.
SCHUMACHER (Federal Republic of Germany) and Mr.
OLUKOLU (Nigeria) expressed their agreement with the
Japanese contention that the court should have power to
remit only at the request of a party.

21. The CHAIRMAN said that it seemed to be the general
view that the paragraph should be included in the Model Law
and that the court should have the power to suspend the
setting-aside proceedings only when so requested by a party.
There appeared to be little support for the Bulgarian
proposal. He suggested, therefore, that the substance of
paragraph (4) should not be changed and that the various
drafting suggestions which had been made should be sub
mitted to the drafting committee.

22. It was so agreed.

Article 1. Scope ofapplication (continued)

Article 1 (1) (continued)

23. Mr. HOLTZMANN (United States of America) intro
duced the text proposed by the ad hoc working party
(AlCN.9/XVIII/CRP.I).

24. Mr. ROEHRICH (France) said that his delegation was
not happy with the new proposal. Its main defect was that it
no longer used the term "international commercial arbi
tration", which despite different interpretations had become a
well-known concept in international trade circles. The new
wording created ambiguity, especially by using the words
"other economic relations". His delegation favoured a broad
interpretation of the concept of "commercial" but was
unwilling to exchange satisfactory wording for unsatisfactory.
Any reference to "services and other economic relations"
should appear in the footnote and not in the text.

25. Mr. WAGNER (German Democratic Republic) said
that his delegation could accept either the original text or the
new version. If the Commission adopted the latter, he would
like to have the words "whether contractual or not" inserted
after the words "economic relations". If the original text was
retained, the insertion should come after the words "com
mercial nature" in the footnote.

26. Mrs. RATIB (Egypt) said that her delegation preferred
the original text.

27. Sir Michael MUSTILL (United Kingdom) said that his
delegation tended to prefer the original text. The new version
introduced into the text two ideas taken from among a
number of ideas expressed in the original footnote. It would
be better for all those notions to be in the footnote since they
were all of similar importance. He agreed with the repre
sentative of France that the term "international commercial
arbitration" had become generally accepted.

28. Mr. SAMI (Iraq) said that his delegation also had
problems with the new proposal. The original text should be
retained and any necessary details defining commercial
activity should appear in the footnote.

29. Mr. HOLTZMANN (United States of America) said
that the ad hoc working party had inserted the phrase
"economic relations" in the text of the paragraph with the
intention of summarizing the contents of the original footnote.
The word "services" was intended to reflect the. majority's
desire that they be included. He noted that the intention was
to make clear that a contract to buy trousers, a contract to
build a factory and a contract to lend money would all be
"commercial" under the Model Law, even though they might
not be under some laws.

30. Mr. SAWADA (Japan) said that his delegation preferred
the original text. If the Commission decided to adopt the new
version, the phrase "including services and other economic
relations" should be replaced by the words "including those
involving services", and the words "commercial matters"
should be replaced by "commercial transactions".

31. Mr. ILLESCAS ORTIZ (Spain) agreed with the French
representative with regard to the term "international com
mercial arbitration"; it was a nomen juris recognized in many
countries and should appear in the Model Law. The reference
to "services and other economic relations" should appear in
the footnote.

32. Mr. LEBEDEV (Union of Soviet Socialist Republics),
supported by Mr. SZASZ (Hungary) proposed that the
original text should be maintained, with two minor amend
ments to the second footnote: the end of the first sentence
should be amended to read ". . . relationships of a
commercial nature, whether contractual or not", as suggested
by the representative of the German Democratic Republic;
and in the second sentence, the words "exchange of goods"
should be amended to read "exchange of goods or services".

33. Mr. ABOUL-ENEIN (Observer for the Cairo Regional
Centre for Commercial Arbitration) said that he too preferred
the original text of paragraph (1).

34. Mr. ROEHRICH (France) supported the proposed
Soviet Union amendment with the exception of the addition
of the words "whether contractual or not"; they were
unnecessary, because the commercial nature of the trans
action was the deciding factor.
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35. Mr. TANG Houzhi (China) said that he found the
Soviet Union proposal acceptable in its entirety. A further
point was that it should be made clear that the paragraph was
not intended to affect State immunity.

36. The CHAIRMAN suggested that the report on the
session should make it clear that the Commission intended
the Model Law to cover also parties other than strictly
commercial parties but that it did not affect State immunity.

37. Mr. MTANGO (United Republic of Tanzania) expressed
support for the Soviet Union proposal.

38. Mr. JARVIN (Observer for the International Chamber
of Commerce) said that the footnote to the paragraph should
make it clear that State enterprises could be considered
commercial parties for the purposes of the Model Law. No
such clarification existed in the text at present.

39. The CHAIRMAN noted that there was widespread
support for the Soviet Union proposal. Unless there was any
objection, he would take it that the Commission wished to
adopt it.

40. It was so agreed.

Article 1 (2) (c) (continued) and proposed new paragraphs (4)
and (5)

41. Mr. GRIFFITH (Australia), introducing the proposal in
A/CN.9/XVIII/CRP.5, said that it attempted to reconcile the
various views expressed in the Working Group on Inter
national Contract Practices and in the Commission. The
proposed new paragraph (4) had been introduced as a lex
speciaUs provision.

42. Mr. LEBEDEV (Union of Soviet Socialist Republics),
explaining the proposed new paragraph (5), said that the
Commission had agreed that a provision of national legis
lation forbidding arbitration on certain disputes should not be
overruled by the Model Law. The text of the paragraph was
an adaptation of article I (3) of the 1966 European
Convention Providing a Uniform Law on Arbitration.

43. Mr. MTANGO (United Republic of Tanzania), referring
to the proposed inclusion of the new paragraph (4), said that
it should be left to States to decide whether the Model Law
should overrule a national law.

44. Mr. BONELL (Italy) said that the proposal was accept
able. He understood the concern of the Tanzanian represen
tative about the lex speciaUs provision and wished to point
out that States could choose which provisions of the Model
Law they would adopt.

45. Mr. SAWAD A (Japan) said that the wording of the
proposed paragraph (4) might be brought into line with that
of the suggested paragraph (5) by amending the words "other
provisions of law" to read "provisions of any other law".
With regard to the proposal for paragraph (2) (c), his
delegation wished to repeat the view it had expressed at the
307th meeting (A/CN.9/SR.307, para. 44) that it was not
desirable that the decision about the internationality of an
arbitration should lie with the parties.

46. Mrs. RATIB (Egypt) suggested that the proposed new
paragraphs (4) and (5) should be amalgamated.

47. Mr. HOLTZMANN (United States of America), sup
ported by Mr. LEBEDEV (Union of Soviet Socialist Republics),
said that the ad hoc working party had decided that the
matters dealt with in the two paragraphs involved different
scopes of application and should therefore be treated in
separate paragraphs.

48. Mr. KADI (Algeria) said that his delegation's only
problem with the proposal concerned paragraph (4), about
which he shared the Tanzanian representative's view. He
suggested that the paragraph should be deleted.

49. Mr. BOGGIANO (Observer for Argentina) shared the
view expressed by the representative of Japan about para
graph (2) (c), which represented· a fundamental departure
from the original text and would allow a dispute to be inter
nationalized even if in reality it was connected with only one
State.

50. Mr. LAVINA (Philippines) said that his delegation also
felt that concern about paragraph (2) (c) and preferred the
original version of the provision. A further point concerning
the ad hoc working party's version of subparagraph (c) was
that it used the word "country" instead of the normal term
"State". He could not see the reason for that.

51. Mr. SZURSKI (Observer for Poland) said that he fully
supported the position taken by Japan.

52. Mr. SCHUMACHER (Federal Republic of Germany)
said that the content of the proposed paragraph (4) was not
appropriate for a Model Law. However, if it was adopted it
would conflict with paragraph (5) and would then need to
contain the words "notwithstanding paragraph (5)".

53. Lord WILBERFORCE (Observer for the Chartered
Institute of Arbitrators) said that he too had considerable
doubts about paragraph (4). He had found no evidence in the
summary record of any discussion which might justify the
insertion of such a provision into the Model Law. It was true
that at the 307th meeting (A/CN.9/SR.307, para. 57) the
Commission had agreed that the United States written
suggestion in A/CN.91263 (p. 8, para. 3), namely that the
Model Law should express the principle of lex speciaUs-a
valuable idea-should be considered by the ad hoc working
party in connection with the Soviet Union proposal about
dispute arbitrability. His view of the principle of lex speciaUs
was that in matters not governed by the Model Law, States
should be free to include any provisions they wanted in the
national law. The proposed paragraph (4), however, seemed
to reverse that principle completely by making the Model Law
override the provisions of national law. Moreover, it employed
the controversial expression "matters governed by this law".

54. Sir Michael MUSTILL (United Kingdom) endorsed the
comments of the previous speaker.

55. Mrs. VILUS (Yugoslavia) said that her delegation had
been unhappy with the original wording of paragraph (2) (c)
and was even less happy with the new version because it gave
the parties unlimited autonomy, something which was far
from desirable.

56. Mr. HOLTZMANN (United States of America), refer
ring to the observation made by the Chartered Institute of
Arbitrators, said that the question of lex speciaUs was
discussed in a secretariat note (A/CN.9/WG.II/WP.50) pre
pared for the guidance of the Working Group on Inter
national Contract Practices. The note stated (p. 2, para. 3):
"It seems to be clear and accepted that the Model Law is
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designed to establish a special legal regime for international
commercial arbitration which, in the States adopting it, would
prevail over any other municipal law on arbitration." That
was the concept which the ad hoc working party had tried to
make explicit. Perhaps the objection to paragraph (4) could
be overcome by the addition of the words "except as
otherwise provided herein" at the end of the provision.

57. Mr. VOLKEN (Switzerland) said that he was not
satisfied with paragraph (2) (c). Although he was not against
the idea of opting-in, he would give preference to a solution
which introduced that idea in a direct and not only in an
indirect manner. In short, he would prefer the addition of a
phrase to paragraph (1) to the effect that the Model Law also
applied to an international commercial arbitration if the
parties expressly so agreed.

58. He pointed out that, with the exception of the second
sentence in paragraph (I), the first three paragraphs of
article I concerned the field of the substantial application of
the Model Law, whereas the proposed paragraphs (4) and (5)
concerned the relationship of the Model Law to national laws.
It therefore seemed logical that the proviso, which dealt with
the relationship between the Model Law and international
agreements, should be removed from paragraph (I) and
become a separate paragraph, (3) bis.

59. The CHAIRMAN said that a majority seemed to accept
the proposal in AICN.9/XVIII/CRP.5 for paragraphs (2) (c)
and (5), subject to the possibility of drafting improvements.
What had not been accepted was paragraph (4). Since it had
given rise to so much comment, he suggested that a note
should be included in the report to the effect that the purpose
of the Model Law was to cover the field of application
otherwise covered by national law, but that it had been left to
the legislators in States accepting the Model Law to deal with
the situation as they understood it. He would take it that the
Commission approved that suggestion along with the proposal
for paragraphs (2) (c) and (5).

60. It was so agreed.

Article 2. Definitions and rules of interpretation (continued)

Article 2 (e) (continued)

61. Mr. RUZICKA (Czechoslovakia) introduced document
AICN.9/XVIII/CRP.3. He explained that the provisions on
receipt of communications had been drafted as a new article
because they seemed out of place in article 2.

62. The CHAIRMAN said that, unless he heard any
objection, he would take it that the Commission approved the
proposal in AICN.9/XVIII/CRP.3.

63. It was so agreed.

Article 11. Appointment of arbitrators (continued)

Article 11 (4) (c) (continued)

64. Mr. STROHBACH (German Democratic Republic),
introducing document AICN.9/XVIII/CRPA, said that it
contained a proposal intended to avoid the need for the
Model Law to give a definition of an "appointing authority".
The proposal should be corrected by the insertion of the
words "functions in connection with" before the words "the
appointment of arbitrators". This would cover the situation

in which the parties named someone to appoint an appointing
authority.

65. Mr. ROEHRICH (France) proposed that the provision
should open with the words "A third person or institution

"

66. The CHAIRMAN suggested that the proposal in
AICN.9/XVIII/CRPA, as corrected, should be submitted to
a drafting committee together with the French suggestion.

67. It was so agreed.

Article 14. Failure or impossibility to act (continued)

68. Mr. SEKHON (India) introduced a revised draft of
article 14 (AICN.9/XVIII/CRP.6). The words "with reason
able speed" had been placed in square brackets, which the
Commission could remove if it decided that the words were
necessary.

69. The CHAIRMAN suggested that the square brackets
should be deleted straightaway since the earlier discussion of
the article seemed to indicate that the Commission wished
that notion to be included in the draft Law.

70. It was so agreed.

71. Mr. LEBEDEV (Union of Soviet Socialist Republics)
asked how the moment of termination of the arbitrator's
mandate would be decided under the new provision; and
whether the second sentence of the article meant that, in the
event referred to in the first sentence, either party could apply
to the court to have the arbitrator continue in office.

72. Mr. SEKHON (India) said that the date of withdrawal
from office was a matter of substance and had not been
referred to the ad hoc working party. It was certainly a point
that the Commission should deal with. Regarding the second
question, there was a link between articles 14 and 15. For the
Commission's guidance, he read out the text which the ad hoc
working party intended to propose for article 15.

73. Mr. HOLTZMANN (United States of America) said
that, after hearing the new proposal for article 15, he thought
that the whole problem might be solved by employing the
original version of article 14 with the addition of a sentence to
the effect that the mandate of an arbitrator would also
terminate if for any other reason he withdrew from his office
or the parties agreed on termination. Regarding the notion of
reasonable speed, he would prefer the words "without undue
delay" to be used.

74. The CHAIRMAN said that in his view the United States
suggestion would not cover the question of the moment of
termination of the arbitrator's mandate. Where an arbitrator
did not withdraw and there was no agreement between the
parties on a date of termination, and where nevertheless he
was unable to perform his functions or failed to act, what
would be the precise moment at which his mandate termi
nated? Until it was terminated he was still an arbitrator.

75. Mr. SZURSKI (Observer for Poland) said that he could
not accept the United States representative's suggestion.
Provision must be made for situations in which there was no
moment of automatic resignation. There were two possi
bilities: to provide that the mandate of an arbitrator
terminated if he became de jure or de facto unable to perform
his functions, or for other reasons failed to act, and thereby
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delayed proceedings for more than a specified period; or to
provide that if an arbitrator failed to withdraw when asked by
the parties, the parties would have recourse to the court,
which would decide whether there were really grounds for
withdrawal or not.

76. Mr. BONELL (Italy) said that the new draft seemed to
change the entire scope of the article by making it deal
exhaustively with the terms of the arbitrator's mandate, yet he
understood that the Commission's intention was not to deal
with the contractual relationship between parties and arbi
trators. The affirmation of the arbitrator's right to withdraw
for any reason and the right of the parties to terminate his
mandate for any reason, without further qualification, was a
departure in substance from the original version, which he

strongly preferred, subject only to the inclusion in it of the
reference to reasonable speed.

77. Mr. LEBEDEV (Union of Soviet Socialist Republics)
said that the proposal submitted by the ad hoc working party
contained a rational element which might be used without,
however, any change to the substance of the article. He
himself was in favour of keeping the article as it stood, with
the inclusion of a reference to reasonable speed and of a
separate paragraph to deal with other reasons for the
termination of an arbitrator's mandate, either by himself or
by the parties. There would then be no need for that to be
dealt with in article 15.

The meeting rose at 12.45 p.m.

320th Meeting

Wednesday, 12 June 1985, at 2 p.m.

Chairman: Mr. LOEWE (Austria)

The meeting was called to order at 2.05 p.m.

International commercial arbitration (continued)

(A/CN.91246, annex; A/CN.9/263 and Add.I-2; A/CN.9/264;
A/CN.9/XVIII/CRP.6-8)

Article 14. Failure or impossibility to act (continued)

1. Sir Michael MUSTILL (United Kingdom) recalled that
the Working Group had exhaustively discussed at its fifth
session the formulation of article 14 (A/CN.9/233, paras.
113-115). The present text was perhaps not ideal, but it was
sufficiently satisfactory and did not warrant further alteration.

2. Mr. de HOYOS GUTIERREZ (Cuba) suggested that
reference should be made to the efficiency as well as the speed
of arbitration, since that was an equally important factor.

3. The CHAIRMAN said that it was impossible to reopen
the discussion. If he heard no objection, he would take it that
the Commission agreed to retain the original text of article 14
with the addition of the reference to reasonable speed
(A/CN.9/XVIII/CRP.6), the exact formulation of which
would be left to the drafting committee.

4. It was so agreed.

Article 7. Definition and form of arbitration agreement
(continued)

Article 7 (2)

5. Mr. PENKOV (Observer for Bulgaria), introducing the
proposed amendment (A/CN.9/XVIIIICRP.7) to the second
sentence of article 7 (2), said that in all logic, an exchange of
statements in which neither party denied the existence of an
agreement had to be regarded as constituting an agreement in
writing. Moreover, in some countries that was one of the rules
of arbitration, so that difficulties would arise if the Model
Law did not refer to the point. He had the impression that the
majority favoured that approach.

6. Mr. GRIFFITH (Australia) suggested that the concluding
phrase should be recorded to read "or in an exchange of
statements of claim and defence one party alleges and the
other party does not deny the existence of an agreement".

7. Mr. SZURSKI (Observer for Poland) said that the
intention of the proponents of the amendment would be made
clearer if the concluding phrase read "or ifin an exchange of
statements of claim and defence neither party has denied the
existence of an agreement".

8. Mr. SEKHON (India) supported the Australian suggestion.

9. Mr. HOLTZMANN (United States of America) said that
he could accept either the Polish or the Australian formu
lation.

10. The CHAIRMAN suggested that the proposal in
A/CN.9/XVIII/CRP.7 should be sent to the drafting com
mittee for amendment along the lines suggested by the
Australian representative.

11. It was so agreed.

Article 16. Competence to rule on its own jurisdiction
(continued)

Article 16 (3)

12. The CHAIRMAN, introducing the proposed amendment
to article 16 (3) (A/CN.9/XVIII/CRP.8), said it constituted a
reasonable compromise between two divergent approaches.
He drew attention to the two alternative time-limits indicated
in square brackets.

13. Mr. SZURSKI (Observer for Poland) said that he had
doubts about certain expressions in the proposed amendment.
First, the reference in the second sentence to "a preliminary
ruling" was inappropriate; the reference should be rather to a
ruling on a preliminary question, which ruling should be final.
Secondly, mention was made of a "notice of that ruling" but
it was not clear what kind of notice was intended: was it to be
an order of the court? Thirdly, it· would be preferable to
replace the phrase "to decide the matter" by "to decide on the
jurisdiction". However, in his view, any decision or inter
vention by the court in the proceedings of the arbitral tribunal
should be provided for only at the stage of setting aside the
award. He would suggest a text on the following lines: "At
the request of a party, the ruling, as a preliminary question,
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should be made in .the form of a preliminary award, from
which each party may resort to the court specified in article 6
within 30 days after its receipt. While the question of
jurisdiction is pending with the court, the arbitral tribunal
may, and at the request of a party shall, continue the arbitral
proceedings."

14. The CHAIRMAN said it was impossible to reopen the
original debate on the article. He asked the Commission to
concentrate on the question of the desirable time-limit to be
imposed.

15. Mr. REINSKOU (Observer for Norway) said his delega
tion would prefer 30 days. He had difficulty in accepting that
the court specified in article 6 should be empowered to give a
final decision on such an important matter as the jurisdiction
of the arbitral tribunal. There should either be provision for
appeal to a higher court under article 16 or it should be
possible to reopen ;the matter under the setting aside
procedure.

16. Mr. BROCHES (Observer for the International Council
for Commercial Arbitration) enquired what would happen if
a party did not take advantage of its right of recourse to the
court under article 16 (3). Could that fact be regarded as a
waiver if that party subsequently wished to act under
article 34 to set aside the entire award, including jurisdiction?

17. The CHAIRMAN said that it would be a question of
national procedural law on the authority of judicial decisions
(res judicata).

18. Mr. GRIFFITH (Australia) said 15 days was too short a
period for his country in the context of international
arbitration. It was his delegation's understanding that
article 21 (4) of the UNCITRAL Arbitration Rules was
subsumed in article 16 (3). If such was the case, he did not
wish to suggest any change in the text and would leave the
matter to the discretion of the arbitrators in each particular
case.

19. Mr. MOELLER (Observer for Finland) said that a
period of 15 days was somewhat short, although the period
need not necessarily be as long as 30 days. With regard to the
concluding phrase, it was his understanding that the con
tinuation of the arbitral proceedings could include the making
of the award. He did not wish any change in the text; a record
in the report would suffice.

20. Mr. de HOYOS GUTIERREZ (Cuba) pointed out that,
owing to an error in the Spanish text, the decision had been
described as subject to appeal.

21. The CHAIRMAN said that the point had been noted by
the secretariat.

22. Sir Michael MUSTILL (United Kingdom) said that in
the United Kingdom, for many years the challenge time had
been six weeks. In the interests of speeding up arbitration
proceedings, it had been shortened to three weeks, but that
had generally been regarded as a mistake in the context of
international arbitration. He also noted that the text made no
provision for the court to extend the period in cases of
hardship. He did not think that 15 days was a practical
possibility.

23. Mr. SAMI (Iraq) said that 15 days was very short; he
favoured 30 days. The phrase "such a request is pending" was
ambiguous, and he suggested that it should be replaced by
"which request has not been decided by the court".

24. Mr. ROEHRICH (France) said he had considerable
difficulty with the compromise of introducing a new recourse
to the courts in article 16 (3), which meant that article 34
would no longer provide the only means of recourse, as the
secretariat's commentary on that article suggested
(A/CN.9/264, p. 71, para. I). However, since such was the
case, he thought that the additional recourse should be as
limited as possible. There should certainly be no question of
appeal from the decision of the court, and the period should
not be longer than 15 days. There were specific provisions in
national legislation for extending that period in cases where
the distance separating the parties concerned was considerable.

25. Mr. GRIFFITH (Australia) said that the same
arguments were valid for extending the period in article 13
from 15 to 30 days.

26. Mr. SZURSKI (Observer for Poland) said that 15 days
was not a practical period not only for reasons of distance but
also because of the need for consultations.

27. Mr. HOLTZMANN (United States of America) noted
that so far only one speaker had favoured a period of 15 days.
He himself supported a 3D-day period.

28. The CHAIRMAN said that, if there were no further
comments, he would take it that the Commission agreed to
specify a period of 30 days in article 16 (3) and, for reasons of
consistency, also in article 13; it was understood that 30 days
meant 30 calendar days.

29. It was so decided.

Article 35. Recognition and enforcement
and

Article 36. Grounds for refusing recognition or enforcement

30. Sir Michael MUSTILL (United Kingdom) proposed that
before engaging in a detailed discussion of article 35, the
Commission should first consider the general question of
whether articles 35 and 36 should be retained at all.

31. It was so agreed.

32. Mrs. RATIB (Egypt) said that article 35 (1) made it
incumbent upon a State which had adopted the Model Law to
recognize and enforce an arbitral award except in the
situations described in article 35 (2) and (3). Article 36 set out
a comprehensive list of grounds for refusing recognition or
enforcement. Those issues were, however, covered by the 1958
New York Convention on Recognition and Enforcement of
Foreign Arbitral Awards, the success of which was universally
recognized. States which had already ratified or acceded to
that Convention would have no need for articles 35 and 36 of
the Model Law, which would simply create usel~s dup
lication within their domestic legislation. The arHcles were
likely to be useful only to a minority of States, which would
probably accede to the 1958 New York Convention sooner or
later anyway. There was therefore no reason to keep
articles 35 and 36, and she proposed their deletion.

33. It might be argued that the articles should be retained
because some provisions of the 1958 New York Convention
were defective or ambiguous, but the solution should then be
sought not by creating a potentially confusing duplication,
but by reviewing that Convention and making a serious
attempt to improve it.

34. Should that proposal to delete the two articles be
rejected, the problems of setting aside and enforcement would
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coexist within the Model Law, a phenomenon which to her
knowledge was unprecedented in international texts.

35. Mr. MOELLER (Observer for Finland) said that in its
written observations, Finland had urged that "no provisions
on recognition and enforcement of foreign awards should be
included in the Model Law, unless they are more favourable"
than those contained in the 1958 New York Convention
(A/CN.9/263, p. 50, para. 5). Since that was unlikely, articles
35 and 36 should be deleted.

36. Mr. SCHUETZ (Austria) supported the proposal to
delete articles 35 and 36. There was an internationally
recognized and satisfactory convention on the subject already,
and the incorporation of similar provisions in the Model Law
would cause difficulties in respect of awards made outside a
State adopting it. It was, moreover, unnecessary to provide
for recognition and enforcement of awards made inside the
territory of a State, because under the law of many countries,
including his own, an award had the same legal effect as a
court ruling. For that reason as well, his delegation favoured
the deletion of articles 35 and 36.

37. Mr. GRAHAM (Observer for Canada) said that his
country had not been able to adopt the 1958 New York
Convention because under the Canadian constitution,
arbitration fell within the legislative competence of the
separate Provinces and not that of the Federal Government of
Canada. It therefore favoured retaining articles 35 and 36.

38. Sir Michael MUSTILL (United Kingdom) said he agreed
that, in respect of awards made in foreign countries, articles
35 and 36 could be deleted but felt that the situation
regarding domestic awards might be different. In the United
Kingdom, for example, such awards were not self-enforcing.

39. Mr. de HOYOS GUTIERREZ (Cuba) said that his
country, which had ratified the 1958 New York Convention
and the 1961 Geneva Convention, believed that articles 35
and 36 added nothing to the Model Law but could cause
problems; he accordingly favoured their deletion.

40. Mr. SEKHON (India) said that his delegation would
also like to see the articles deleted for the reasons stated by
the United Kingdom representative.

41. Mr. SAMI (Iraq) said that the articles were neither
important nor useful to States which had acceded to the 1958
New York Convention. For various reasons, however, nearly
half of the States Members of the United Nations, including
his own, had not done so. The Commission should therefore
give serious consideration to enabling States which had not
ratified the Convention to ensure the enforcement in their
territory of awards handed down in other countries and
thereby achieve uniformity in international commercial
arbitration. There was no harm in keeping the articles in the
Model Law, and he supported the Canadian proposal to
retain articles 35 and 36.

42. Mr. LOEFMARCK (Sweden) said that his delegation
had initially advocated the deletion of the articles but it now
felt that there would be a substantial gap in the Model Law if
no reference was made therein to the enforcement of awards.
The articles would be useful to those States which had not
acceded to the 1958 New York Convention.

43. Mr. HOELLERING (United States of America) said
that he favoured the retention of articles 35 and 36. Many
countries might find it much easier to use the Model Law
than to accede to the 1958 New York Convention. Article 35
would be needed even if foreign awards were not covered in
the Model Law; his delegation would, however, prefer
provisions on both domestic and foreign awards to be
incorporated. Lastly, in the footnote to article 35, the word
"onerous" seemed somewhat too strong.

44. Mr. ROEHRICH (France) said that although his
country had ratified the 1958 New York Convention, he
would prefer articles 35 and 36 to be retained. If they were
deleted, the Model Law would contain no reference to ways
of facilitating the recognition and enforcement of arbitral
awards. He proposed, however, that when the Model Law
was transmitted to the General Assembly, it should be
accompanied by an UNCITRAL request to the Sixth
Committee to invite States that had not yet done so to
consider ratifying the 1958 New York Convention or to be
guided by that Convention in their domestic legislation and in
the conclusion of bilateral agreements. Consistent provisions
on international commercial arbitration would be an
indispensable supplement to national legislation.

45. Mr. JOKO-SMART (Sierra Leone) said that the only
reason advanced for the deletion of articles 35 and 36 had
been that they duplicated provisions in the 1958 New York
Convention. Many countries, however, had not ratified that
Convention, including his own. Sierra Leone was extremely
interested in the Model Law and believed that in order to
make it as comprehensive as possible, articles 35 and 36
should be retained.

46. Mr. TAN (Singapore) said that his country was not a
party to the 1958 New York Convention; since articles 35 and
36 would be of assistance to States like his, they should be
retained.

47. Mr. LEBEDEV (Union of Soviet Socialist Republics)
said that the Model Law was intended to promote both
consolidation and comprehensiveness of national legislation.
Some countries might have legislation that was superior to the
provisions of the Model Law, but others did not. The only
substantial argument advanced against articles 35 and 36 had
been that they were superfluous, but that was not the case for
all countries. The Commission was expected to produce a
finished product, and without provisions on recognition and
enforcement, the Model Law would be incomplete. Even if
the articles did not embody a better regime than that provided
for in the 1958 New York Convention, some provisions on
recognition and enforcement would still be useful in the
Model Law. Moreover, since article 1 (I) provided that the
Model Law did not affect multilateral or bilateral agreements,
there would be no problem of conflict with such agreements.

48. Even though it had been highly praised, the 1958 New
York Convention had been adopted by only 60 or
70 countries. At least some of those which had not so far
adopted the Convention could, by using the Model Law,
make essential changes in their domestic legislation. He
supported the proposal by the representative of France that
when the Model Law was transmitted to the Sixth Committee,
the Commission should at the same time refer to the
numerous General Assembly resolutions which had invited
countries that had not yet ratified the 1958 New York
Convention to do so as soon as possible.



Part Three. Summary records for meetings on the UNCITRAL model law on international commercial arbitration 461

49. Mr. RUZICKA (Czechoslovakia) urged the retention of
the articles, which would not prevent countries from ratifying
the 1958 New York Convention.

50. Mr. BONELL (Italy) said that he favoured the retention
of the articles for the reasons advanced by the representative
of the Soviet Union.

51. Mr. TORNARITIS (Cyprus) said that although the
Egyptian argument about duplication was convincing, his
delegation supported the retention of the articles.

52. Mr. TANG Houzhi (China) said that his Government
was considering accession to the 1958 New York Convention.
He had no strong feelings about the deletion of the articles
but hoped that, if the Commission decided to retain them,
their content would not go beyond what was set out in that
Convention.

53. Mr. LAVINA (Philippines) said that his delegation
associated itself with the views expressed by the delegations of
the United States, Sierra Leone and the Soviet Union. The
place of arbitration and the place of award were not always
the same, and there might be a hiatus in enforcement if
provisions like those in articles 35 and 36 were not included in
the Model Law. Moreover, there was no conflict between the
Model Law and the 1958 New York Convention; the Model
Law would actually supplement that Convention.

54. Mr. VOLKEN (Observer for Switzerland) said that the
main argument put forward in favour of the deletion of the
articles had been that there was already a Convention on the
subject, but only about 64 countries had actually ratified or
acceded to it. Article I (3) of the 1958 New York Convention
stated that, when signing, ratifying or acceding to it, any State
could declare that it would apply it to the recognition and
enforcement of awards made only in the territory of another
contracting State. Thirty-eight countries had chosen to take
advantage of that provision. That left only 26 States which
applied the Convention erga omnes and which would not be
served by the inclusion of similar provisions in the Model
Law. For that reason, articles 35 and 36 should be retained.

55. Mr. SONO (Secretary of the Commission) noted that 66
States had now ratified or acceded to the Convention,
Guatemala and Panama being the most recent.

56. The CHAIRMAN noted that the majority seemed to
favour the retention of the articles. If he heard no objection,
he would therefore take it that the Commission could
commence a detailed discussion of the provisions of the
articles.

57. It was so agreed.

58. The CHAIRMAN invited comments on article 35 (1).

59. Mr. BONELL (Italy) thought that it might be advisable
to specify the type of award envisaged in articles 35 and 36. It
should be made clear that they referred only to awards
rendered in respect of international commercial arbitration as
defined in article I.

60. Mr. HERRMANN (International Trade Law Branch)
said that the secretariat had been requested to prepare a draft
provision on the territorial scope of application of the Model
Law for consideration by the Commission and to indicate the
possible exceptions to it. He felt that the best procedure
would be to await the outcome of the Commission's debate in
order to ascertain whether there was a need to retain the
phrase "irrespective of the country in which it was made" in
articles 35 and 36. It might be possible to express that thought
in the context of the territorial scope of application. The
Italian representative's suggestion, however, also involved the
substantive point of whether articles 35 and 36 should be
wider in scope than international commercial arbitration
only; that would, in a sense, be in line with the 1958 New
York Convention. Purely from the point of view of drafting,
it would be better to postpone the decision on whether to
retain an explicit reference to the idea that the recognition
and enforcement provisions covered an arbitral award irre
spective of the country in which it was made, and to take that
decision after deciding on the question of the territorial scope
of application.

61. Mr. ZUBOV (Union of Soviet Socialist Republics) said
that his delegation's views on article 35 were outlined in its
written comments (A/CN.9/263, p. 52, para. 2). There were,
however, a number of other considerations to be envisaged in
regard to the article. For example; the draft contained no
explicit provision as to the time at which an award, became
recognized as binding, although subpararaph (a) (v) of
article 36 (1) said that enforcement of an arbitral award could
be refused if the award had not yet become binding on the
parties. The question of when the award became binding must
be decided in accordance with the law applied by the State in
which the award had been made. In the case of an award
made "in this State", there should probably be an indication
that it became binding in accordance with the law of "this
State". In article 31, on the form and content of the award, a
provision could appropriately be inserted to require an
indication of the time at which an award became binding.

62. The CHAIRMAN said that the general question as to
when an award became binding related more to the earlier
articles. The question whether a decision to recognize an
award should have a retroactive effect or not was a question
that ought perhaps to be dealt with in article 35.

63. Mr. ROEHRICH (France) said that the retroactivity of
the effect of the recognition of an award was a very
controversial point that was best left open. The general
question of when an award became recognized as binding on
the parties should perhaps be dealt with.

64. the CHAIRMAN thought it would be advisable to leave
that point to the discussion on the articles relating to awards
which came before article 31. He believed that the point
raised by the Italian delegation had been settled by the
explanation from the secretariat.

65. Mr. BONELL (Italy) still thought that difficulties would
arise unless it was specified that article 35 referred to arbitral
awards rendered in respect of disputes that fell within the
scope of article I of the Model Law. As far as awards
rendered within the territory of the same State were concerned,
that could go without saying, but problems could arise in
respect of awards rendered abroad. For example, an award
rendered in Italy that was not of a character dealt with by the
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Model Law would not fall under articles 35 and 36, whereas
an award of the same kind rendered abroad would fall under
them.

66. Mr. HOLTZMANN (United States of America) asked
what would happen in the case of a domestic arbitration in a
State (other than the State in which enforcement was sought)
which did not meet the standards of international commercial
arbitration according to any of the established tests, a case
where, after the award had been rendered in that State the
losing party took all its property to another State; the winning
party then sought to enforce that purely domestic award in
the latter State because that was where the losing party's
assets were lodged. Was article 35 intended to provide for
recognition in such a case or not? It would be provided for in
the 1958 New York Convention and, as he saw it, the
provision in the Model Law would also cover it.

67. The CHAIRMAN believed that it would not, if the case
was not one of international commercial arbitration within
the Commission's definition. Article 35 could not exceed the
field of application of the other provisions of the Model Law.
The Commission's task was to consider matters of inter
national trade law. Arbitration that was purely domestic, or
not commercial, would not be covered by the Model Law.

68. Mr. HOLTZMANN (United States of America) said
that, in that case, it would be wise, for purposes of clarity, to
meet the point made by Italy.

69. Mr. BROCHES (Observer for the International Council
for Commercial Arbitration) felt that the provision was quite
unambiguous. The award in question must be an award to
which the Model Law was directed. If the award whose
application was sought was domestic, it was covered by the
1958 New York Convention.

70. Mr. JARVIN (Observer for the International Chamber
of Commerce) suggested that, in order to clarify the position,
the grounds for refusing recognition might be expanded to
include the fact that the award was not an international
award within the meaning of the Model Law.

71. Mr. CHO (Observer for the Republic of Korea) said that
it might be better to make a distinction in the character of
arbitral awards even if the Commission accepted the territorial
scope of application, and to state the exceptions clearly.
Awards made within the territory of "this State" under the
Model Law and other provisions of domestic law could be
enforced under the provisions of the Model Law. On the
other hand, awards made outside the territory of "this State"
and under foreign law were dealt with by the 1958 New York
Convention. There were other situations, as his delegation
had pointed out in its comments (A/CN.91263, p. 49,
para. 2), for example an award made outside the territory of
"this State" under "this Law" or made in the territory of
"this State" under a foreign law. There should be guidelines
for the recognition and enforcement of such awards.

321st Meeting

Thursday, 13 June 1985, at 9.30 a.m.

Chairman: Mr. PAES de BARROS LEAES (Brazil)

The meeting was called to order at 9.45 a. m.

International commercial arbitration (continued)
(A/CN.9/246, annex; A/CN.9/263, and Add.I-2; A/CN.9/264)

Article 20. Place of arbitration

Paragraph (1)

I. Mr. SEKHON (India) proposed that the following words
should be added at the end of the paragraph: "having regard
to the circumstances of the arbitration, including the con
venience of the parties".

2. Mr. BROCHES (Observer, International Council for
Commercial Arbitration) said that such a change would be
consistent with the view taken earlier of the notion of the
place of arbitration, at a stage in the history of the Model
Law when factors of that kind had been considered relevant
for inclusion. It was somewhat out of harmony, however,
with current opinion on the matter, in which the selection of
the place of arbitration was associated with the determination
of the applicable law.

3. Mr. GRAHAM (Observer for Canada) supported the
proposal and said it was a reasonable one.

4. Lord WILBERFORCE (Observer, Chartered Institute of
Arbitrators) said that the idea was useful as a guide but it
should be expressed in a comment separate from the article
itself.

5. Mr. HOLTZMANN (United States of America) supported
the suggestion made by the preceding speaker. However, the
comment should be confined to mentioning the circumstances
of the arbitration. That would be in line with article 16 (1) of
the UNCITRAL Arbitration Rules. If the convenience of the
parties was mentioned it would appear to give it more
prominence than other relevant factors, say, enforceability of
the award or whether a State had adopted the Model Law.
With a comment of the kind he had mentioned, the actual
text of the Model Law would leave the arbitrators' discretion
clear and unqualified, and that was probably desirable for a
piece of legislation.

6. Mr. ROEHRICH (France) strongly supported the Indian
proposal. The wording should be added to the article itself. A
rule of that kind would provide sound guidance for the
arbitral tribunal.

7. Mr. BOUBAZINE (Algeria) and Mr. LAVINA (Philip
pines) said they approved the Indian amendment and its
inclusion in the article itself.

8. Mr. TANG Houzhi (China) likewise supported the Indian
amendment and favoured its inclusion in the article, since the
convenience of the parties was an important factor. While it
was right to take the UNCITRAL Arbitration Rules into
account, there was no need to copy them word for word.
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9. Mr. JOKO-SMART (Sierra Leone) said that he was
unable to support the Indian proposal, excellent though the
idea was. In the first place, there were the reasons mentioned
by the United States; also, the parties might not be able to
specify a place convenient to both of them.

10. Mr. de HOYOS GUTIERREZ (Cuba) said he favoured
the inclusion of the wording of the Indian proposal in the text
of the article. It was important to give the arbitral tribunal
guidance on the need to take account of the parties'
convenience.

11. Mr. CHO (Observer for the Republic of Korea) supported
the Indian proposal except for the inclusion of the reference
to the convenience of the parties. It would be best to keep to
what was in article 16 (1) of the UNCITRAL Arbitration
Rules, since there could be a conflict between the parties
about what place was convenient for them. Moreover, the
meaning of convenience was implicit in the words "the
circumstances of the arbitration".

12. Mr. LOEFMARCK (Sweden) opposed the idea of
amending the text of the article itself, for the reasons given by
the Observer for the Chartered Institute of Arbitrators and
the representatives of the United States of America and Sierra
Leone. He could accept a separate comment mentioning the
UNCITRAL Rules and the circumstances of the arbitration,
but not the parties' convenience.

13. Mr. OLUKOLU (Nigeria) supported the Indian pro
posal for the reason given by the representative of France. It
was important to take the convenience of the parties into
account.

14. Mr. ABOUL ENEIN (Observer for the Cairo Regional
Centre for Commercial Arbitration) said that he approved the
Indian proposal and the inclusion of the wording in the article
itself.

15. Mr. TORNARITIS (Cyprus) observed that the circum
stances in question were normally taken into consideration by
arbitrators anyway. He could nevertheless accept the Indian
proposal and agreed that the wording should be added to the
text of the article.

16. Mr. BARRERA GRAF (Mexico) said that he approved
the proposal to add to paragraph (1) a reference to the
circumstances of the arbitration, which would be in keeping
with the UNCITRAL Arbitration Rules. He did not agree
about the proposed reference to the convenience of the
parties, a subject which would be more appropriate for the
last paragraph of article 19. He shared the views of the
Observer for the Republic of Korea and the United States
representative.

17. Mr. SCHUETZ (Austria) said he approved the text as it
stood but was prepared to accept the addition of a reference
to the circumstances of the arbitration and a mention in a
comment that they included the question of the convenience
of the parties. His delegation suggested that course of action
as a compromise. It particularly supported the view expressed
by the representative of Sierra Leone.

18. Mr. BONELL (Italy) supported the Indian proposal.

19. Mr. HJERNER (Observer for the International Chamber
of Commerce) said that it was not appropriate to include
directives in a law. He supported the view expressed by the
Observer for the Chartered Institute of Arbitrators. If,
however, a criterion for determining the place of arbitration
had to be mentioned, it should be enforceability of the award.

20. Mr. SCHUMACHER (Federal Republic of Germany)
said that he approved the Indian proposal in principle, but
felt that the question of the convenience of the parties should
be dealt with in a separate comment referring to the principles
laid down in article 19 (3).

21. Mr. MTANGO (United Republic of Tanzania) also
supported the Indian proposal. Although it could be argued
that it would make little difference whether the second part
were included or not, he felt that it helped to clarify the article
and would therefore assist users of the Model Law.

22. Mr. HOLTZMANN (United States of America) endorsed
the Austrian compromise suggestion. However, in mentioning
the convenience of the parties, the comment should make it
clear that not only physical convenience but other relevant
factors, such as the suitability of the law of the place of
arbitration and the effect of the choice of place on the
enforceability of the award under the New York Convention
or bilateral agreements, should be taken into account by the
arbitrators.

23. Mr. BONELL (Italy) agreed with the previous speaker's
remarks.

24. Mr. SAMI (Iraq) said that he supported the idea of
adding to the article, which should make it clear that the
place of arbitration must be convenient for the parties. That
was very important, especially for developing countries. At a
recent meeting of the Asian-African Legal Consultative
Committee, delegates had pointed out the undesirability of
choosing a place which would involve heavy travel costs for
the parties; they had stressed that it should be in or near to
where one of the parties resided, and in the developing
country in the case of an arbitration between a party in a
developing country and one in a developed country. There
were also the considerations mentioned by Norway in its
written comments, reproduced in document A/CN.9/263
(p. 33, para. 2). The arbitrators should give due heed to all the
criteria mentioned by the United States representative, espe
cially the enforceability of the award.

25. The CHAIRMAN said that there seemed to be con
siderable support for the Indian proposal. Unless he heard
any objections, he would take it that the Commission wished
to approve the paragraph as amended by that proposal.

26. It was so agreed.

Paragraph (2)

27. Mr. LAVINA (Philippines) said that account should be
taken of the laws of the place at which it was envisaged
hearing witnesses, experts or parties.

28. The Commission approved paragraph (2).
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Article 21. Commencement ofarbitral proceedings

29. Mr. RUZICKA (Czechoslovakia) drew attention to his
country's written proposal concerning limitation of claims,
reproduced in document A/CN.91263, (p. 34 (article 21),
para. 2). His delegation considered that the date of the start
of the arbitration had extremely important consequences for
the extinction of a party's claim and that it would be useful if
the Model Law made them clear.

30. Mr. ROGERS (Australia) said that the proposal would
involvecha'11,ges in national statutory limitations which went
beyond the functions of the Model Law. While appreciating
the thought that had gone into the proposal, he felt it would
be disadvantageous to adopt it.

31. Mr. LEBEDEV (Union of Soviet Socialist Republics)
said that his delegation welcomed the idea underlying the
Czechoslovak proposal, which took account of practical
situations and sought to establish a unified rule on prescrip
tion. If arbitral proceedings began shortly before the expiry of
the claimant's time-limit for bringing his claim and the
respondent raised the question of jurisdiction, it might be
only after a long delay that the arbitrators were found not to
have jurisdiction; the claimant would then be debarred from
taking his claim to a court because the time-limit for doing so
would have expired. The problem was dealt with expressis
verbis in very few existing national legislations and it often
proved difficult to settle. He thought that most delegations
would agree that it would be useful to incorporate a clear rule
on the subject in the Model Law. If the Commission accepted
the Czechoslovak proposal in principle, it would not be
difficult to draft wording suitable for that purpose.

32. Mr. SCHUETZ (Austria) said that the Working Group
on International Contract Practices had decided that the
Model Law should not include a provision along the lines of
the Czechoslovak proposal precisely because views on the
matter differed so much. He agreed with the representative of
Australia that the issue was too closely connected with
material law for it to be included in the Model Law.

33. Mr. MOELLER (Observer for Finland) said that he had
some sympathy for the Czechoslovak proposal. Nevertheless,
if the provisions suggested were included in the Model Law,
the Commission would be exceeding its mandate and venturing
into an area where there were big differences among legal
systems.

34. Mr. ROEHRICH (France) said that he understood the
concerns expressed by the representatives of Czechoslovakia
and the Soviet Union but did not think it would be feasible to
include the proposed wording in the Model Law. Perhaps the
Commission's report could draw the attention of Govern
ments to the possible need for regulating the matter.
Legislators could then, if they wished, adopt a unified
provision on the subject for their internal law and for
international commercial arbitration.

35. Mr. STROHBACH (German Democratic Republic) said
that his delegation supported the Czechoslovak proposal, in
which the paragraph referring to limitation was particularly
important. He noted that the aim of the Model Law was to
promote international commercial arbitration and it was
appropriate, therefore, that it should include such a provision.

36. Mr. BOGGIANO (Observer for Argentina) said that his
delegation, too, supported the Czechoslovak proposal,
although it was not sure whether it related to material law or

procedural law. The proposal would promote the effectiveness
of the arbitration system and help to protect the substantive
rights of the parties.

37. Mr. SONO (Secretary of the Commission) noted that the
1974 New York Convention on the Limitation Period in the
International Sale of Goods did not take a position as to
whether limitation was a question of substance or procedure.
That Convention would shortly enter into force, at almost the
same time as the 1980 United Nations Convention on
Contracts for the International Sale of Goods, which raised
arbitration to the level of normal judicial proceedings and had
indirectly helped to enhance the popularity of international
commercial arbitration. The 1980 Convention provided that if
a claim was filed, through either judicial or arbitration
proceedings, the period of limitation ceased to run. The
underlying idea of the first paragraph of the Czechoslovak
proposal was contained in the 1980 Vienna Convention, while
the second paragraph corresponded to a provision in the 1974
New York Convention.

38. Mr. RAMADAN (Egypt) said that he understood the
reasons for the Czechoslovak proposal but thought that the
issue it covered was better left to the sphere of material law.
His delegation supported the Japanese proposal mentioned in
document A/CN.91263 (p. 34 (article 21), para. 3).

39. Mr. GRAHAM (Observer for Canada) said that, for the
reasons given by a number of previous speakers, his delega
tion had difficulty in accepting the Czechoslovak proposal.
Furthermore, it represented a departure from article I as
approved by the Commission; it was similar in nature to the
proposal which had been made in document A/CN.9/XVIIII
CRP.5 for a new paragraph (4) to article I, a proposal which
the Commission had rejected.

40. Mr. AYLING (United Kingdom) said that the Working
Group had considered the matter of prescription and had
decided, with his delegation's support, that it would be wrong
to include it in the Model Law. The Czechoslovak proposal
had merit and the problem it raised was certainly a real one,
but it should not be dealt with in the Model Law.

41. Mr. SZURSKI (Observer for Poland) said that his
delegation supported the Czechoslovak proposal. It would
promote the Commission's purpose, which was to enhance
the effectiveness of international commercial arbitration.

42. Mr. VOLKEN (Observer for Switzerland) said that he
could not understand the reservations which some delegations
had concerning the Czechoslovak proposal. The problem was
one often encountered in practice and, since the purpose of
the Model Law was to promote international commercial
arbitration, the Commission should try to deal with practical
problems. His delegation could accept the Czechoslovak
proposal but thought that it might be better for it to appear
as a separate article rather than as part of article 21.

43. Mr. de HOYOS GUTIERREZ (Cuba) said that his
delegation supported the principle expressed in the Czecho
slovak proposal but thought that the wording needed to be
reworked in the drafting committee.

44. Mrs. DASCALOPOULOU-LIVADA (Observer for
Greece) said that her delegation could not support either part
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of the Czechoslovak proposal because both portions conflicted
with domestic legislation on a matter lying outside the scope
of the Model Law.

45. Mr. SAWADA (Japan) said that his delegation would
be unable to accept the Czechoslovak proposal, which
conflicted with his country's domestic law. He pointed out
that the title of article 21 was "Commencement of arbitral
proceedings", and he commended to the Commission his
country's written proposal which dealt precisely with that
point and had already been supported by the representative of
Egypt.

46. Mr. BARRERA GRAF (Mexico) said that his delegation
preferred the existing text of the article. The Czechoslovak
proposal raised the complex problem of prescription, which
could hardly be dealt with in a Model Law. The Working
Group had come to that conclusion and there was no need for
the debate on the subject to be repeated in the Commission.

47. Mr. ENAYATI (Observer for the Islamic Republic of
Iran) said that, for the reasons given by previous speakers and
in the light of the explanation given by the Secretary, he had
no difficulty with the Czechoslovak proposal. He did,
however, have doubts about the Japanese proposal.

48. Mr. PENKOV (Observer for Bulgaria) said that his
delegation endorsed the statements made by the representative
of the Soviet Union and by other speakers in support of the
Czechoslovak proposal.

49. Mr. LOEFMARCK (Sweden) said that he understood
the purpose of paragraph (1) of the Czechoslovak proposal
but he thought that the provision should cover questions of
limitation only: he could not accept that the request itself
should have the same effects as if filed with a court. Subject to
that qualification, his delegation could support the provision.
It had no difficulty in accepting paragraph (2) of the
proposal.

50. Mr. ILLESCAS ORTIZ (Spain) said that his delegation
could not accept the Czechoslovak proposal. It would be very
difficult to establish uniform international practice in such a
complex matter as prescription.

51. Mr. HOLTZMANN (United States of America) said
that the provision proposed by Czechoslovakia would be
observed in the United States under existing laws. The
provision was a valuable one but should not be included in
the Model Law at such a late stage.

52. Mr. MATHANJUKI (Kenya) said that the Czechoslovak
proposal did not cover all possible cases.

53. The Japanese proposal made an undesirable distinction
between ad hoc arbitration and arbitration by a recognized
institution, which was not consistent with the new article 3
and the rest of article 21.

54. Mr. SEKHON (India), Mr. JOKO-SMART (Sierra
Leone), Mr. ABOUL ENEIN (Observer for the Cairo
Regional Centre for Commercial Arbitration) and
Mr. AYLING (United Kingdom) expressed a preference for
the original version of the text.

55. Mr. MTANGO (United Republic of Tanzania) suggested
that the widespread support expressed for the Czechoslovak
proposal should be reflected in the repolt.

56. Mr. RUZICKA (Czechoslovakia) withdrew his delega
tion's proposal for article 21. He said he hoped that the
Commission might find time to resume discussion of the
matter at a later stage.

57. Mr. LEBEDEV (Union of Soviet Socialist Republics),
supported by Mr. HOLTZMANN (United States of America),
endorsed the Tanzanian suggestion and hoped that States
adopting the Model Law would take the ideas underlying the
Czechoslovak proposal into consideration.

58. Mr. SAWADA (Japan) said that his Government's
proposal did not intend to discriminate between ad hoc
arbitration and arbitration by arbitral institutions. It was
simply that the date of commencement of arbitration needed
to be fixed in the latter case as well, because it affected the
prescription period.

59. Mr. MOELLER (Observer for Finland) said that the
Japanese proposal was unacceptable. There were many types
of arbitral institution with their own rules about the com
mencement of arbitral proceedings, and these rules would
override the provisions of the Model Law.

60. Mr. ROEHRICH (France) said that he, too, found the
Japanese proposal unacceptable, since some arbitral institu
tions did not in fact arbitrate themselves but were merely
responsible for making the arrangements. In that case, there
would be delay before the respondent was informed of the
existence of arbitral proceedings.

61. Mr. de HOYOS GUTIERREZ (Cuba) said that the
Japanese proposal would be acceptable in his country because
it was consistent with existing laws.

62. Mr. HOELLERING (United States of America) said
that the Japanese proposal would at least establish beyond
doubt that a request for arbitration had been made. He
nevertheless agreed with the French representative and the
Observer for Finland that receipt of the request for arbitra
tion by the arbitral institution would not mark the beginning
of the arbitral process under all systems.

63. Ms. VILUS (Yugoslavia) said that the Japanese proposal
would provide an objective indication of the commencement
of arbitral proceedings and her delegation was·. therefore
prepared to accept it.

64. Mr. STROHBACH (German Democratic Republic)
pointed out that the Japanese proposal was not consistent
with the principle of party autonomy expressed in the existing
text of the article and in fact made the article a mandatory
provision.

65. Mr. SAWADA (Japan) withdrew his Government's
proposal.

66. The CHAIRMAN said that it seemed to be the wish of
the Commission to keep article 21 as it stood and to make a
reference in the report to the issue raised by the Czechoslovak
proposal.

67. It was so agreed.
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Article 22. Language

68. Mr. RAMADAN (Egypt), supported by Mr. ABOUL
ENEIN (Observer for the Cairo Regional Centre for Com
mercial Arbitration), proposed that paragraph (2) should be
amended by the addition of the words "or one of the
languages" after the words "language or languages". The
possibility which the paragraph would then provide could
save parties time and money.

69. Mr. JARVIN (Observer for the International Chamber
of Commerce) proposed that an addition should be made to
the second sentence of paragraph (I) to the effect that a party
should be allowed to use the language of his choice on
condition that a translation into the language or languages
determined by the tribunal was provided.

70. Mr. CHO (Observer for the Republic of Korea) said that
paragraph (I) should be worded so as to ensure each party
equality and the opportunity to present his case. He supported
the written suggestion of the Federal Republic of Germany on
that subject (A/CN.9/263, p. 34).

71. Mr. ABOUL ENEIN (Observer for the Cairo Regional
Centre for Commercial Arbitration), speaking on para
graph (I), said that each party should have the right to ask for
oral and written material to be translated into his own
language.

72. Mr. BROCHES (Observer for the International Council
for Commercial Arbitration) agreed with the Observer for the
International Chamber of Commerce that each party should
have the right to use his own language in arbitral proceedings.
That principle was acknowledged in the secretariat's com
mentary (A/CN.9/264, p. 50, para. 4).

73. Mr. LAVINA (Philippines) suggested that one or two of
the official United Nations languages, or a language widely
used in commerce, should be used as the language for arbitral
proceedings.

74. Mr. HOLTZMANN (United States of America) said
that the principle of the right to use one's own language was
already safeguarded in article 19 (3), as the Federal Republic
of Germany had pointed out in its written comments
(A/CN.91263, p. 34). However, the considerable cost of
providing translations should also be taken into account. A
party might request translations of all documents in an
attempt to delay arbitral proceedings or harass its opponent.
The arbitral tribunal should be given discretion in the matter
of translation, as provided in the present text of article 22.

75. The proposal made by the Observer for the International
Chamber of Commerce would be difficult to express in the
article in its present form. A more flexible course was
suggested by the secretariat's commentary (A/CN.91264,
p. 50, para. 4), namely that the party should arrange, or at least
pay, for the translation into the language of the proceedings.

76. Mr. SAMI (Iraq) said that the expense of translation
services was secondary to the principle that each party had
the right to present his case in his own language. Parties
entering into arbitration were aware that it was an expensive
procedure. He said that, if an arbitral tribunal chose the
langl.lage of one party as the official language of the
proceedings, the costs of translation into the language of the
other party should be included in the overall costs of the
arbitration.

The meeting rose at 12.40 p.m.

322nd Meeting

13 June 1985, at 2 p.m.

Chairman: Mr. PAES de BARROS de LEAES (Brazil)

The meeting was called to order at 2.15 p.m.

International commercial arbitration (continued)
(A/CN.9/264, annex; A/CN.9/263 and Add.I-2; A/CN.9/264)

Article 22. Language (continued)

I. Mr. HERRMANN (International Trade Law Branch)
said that the purpose of article 22 (1) was to allow the arbitral
tribunal to determine the language or languages to be used in
the proceedings. Article 22 (2) empowered the tribunal to
require translations of documents. The Working Group had
assumed that, since the languages chosen would constitute the
languages of the proceedings, translation and interpretation
would be part of the costs. The Commission might wish to
clarify that there was no intention of preventing a party or a
witness from expressing his views in his own language.

2. Mr. ROGERS (Australia) said that he realized that the
suggestions made for changes in article 20 and now in article
22 had been motivated by a desire to ensure the overall

fairness of the proceedings. At the same time, he was
disturbed by what seemed to be a tendency to limit the
arbitrators' discretion and to regulate the proceedings in
minute detail. What had been described as the "Magna Carta
of arbitral procedure" (A/CN.91264, p. 44) was enshrined in
article 19, and more especially in article 19 (3) in the form of
the essential requirement that "the parties shall be treated
with equality and each party should be given a full opportu
nity of presenting his case". That provision should satisfy the
needs of those delegations which wished to introduce amend
ments. In selecting their arbitrators, the parties entrusted
them with extensive powers to decide matters of fact and of
law. Since the arbitrators were already entrusted with such
wide decision-making powers, it could be left to them to act
fairly and properly, in accordance with article 19, without
trying to anticipate every procedural problem that could arise.
It was not possible to foresee every circumstance and to cater
for every possible difficulty. His delegation was therefore
opposed to any change in article 22.
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3. Mr. SAMI (Iraq) said that his delegation had agreed with
the Observer for the International Chamber of Commerce in
regard to the principle of giving equal treatment to each side
in respect of the presentation of the case. Its own proposal
had been limited to a situation in which, in the case of
disagreement on the language or languages to be used in the
arbitral proceedings, those of the two parties should consti
tute the working languages of the proceedings. If the
arbitration agreement opted for the language of one of the
parties, however, all documents should be translated for the
purposes of the other party and the cost should be an integral
part of the arbitration costs and thus be borne by the losing
party, except in the case of an agreement to share the costs.

4. Mr. CHO (Observer for the Republic of Korea) thought
that, if the guideline in the second sentence of article 22 (1)
was clarified, the third sentence would become unnecessary.

5. Mr. AYLING (United Kingdom) said that the overriding
objective regarding the details of the arbitral proceedings was
that the parties should be treated fairly. Language could be an
important aspect of the proceedings and was therefore
covered by article 19 (3). The second objective was one of
practicality. Arbitral proceedings should be capable of being
held in the manner which was most practical and convenient
in the light of the circumstances and facts of the case.
Requirements could vary enormously from case to case. Both
those objectives were satisfied by the existing text of article 22
and he therefore strongly supported the position of Australia.

6. Mr. BOUBAZINE (Algeria) said that his delegation
supported the proposal by Iraq as being intended to ensure
equal respect for languages and the sharing of the costs of
arbitration.

7. Mr. MTANGO (United Republic of Tanzania) suggested
that paragraph (3) of article 19 should become a separate
article. That would have the advantage of raising the status of
equality of treatment and making it clear that the principle
applied to the whole of chapter V. That would also solve the
problem in regard to languages and there would be no need to
amend article 22 (2).

8. Mr. SEKHON (India) supported the view expressed by
the delegation of Iraq. He was not sure that, as it stood, the
wording of article 22 would enable a party to use the best
possible vehicle for putting forward his case, namely his own
language. It was argued that, on the basis of the provision in
article 19 (3), the dictates of fairness would require each party
to have an opportunity to present his case in his own
language. He felt, however, that the special provisions of
article 22 excluded the general provisions of article 19.
Regarding article 22 (2) his delegation felt that the word
"translation" should be preceded by the phrase "duly
certified". That would bring it into conformity with the
provisions of article 35 (2) and would help to clarify the term
"translation", which was not defined anywhere in the Model
Law.

9. Mr. SCHUMACHER (Federal Republic of Germany)
continued to believe that his delegation's proposal to amend
article 22 by inserting a reference to article 19 (3) would
constitute a useful compromise. Language constituted a
greater problem for some States, including his own, whose
languages were not those in wide use.

10. Lord WILBERFORCE (Observer for the Chartered
Institute of Arbitrators) said that judges and arbitrators had
had to deal with the problem of different languages since
arbitration first began. He urged the members of the

Commission to trust the arbitrators in the matter. The
arbitrators themselves might have three different languages,
none of which was the language of the parties. Their first task
would obviously be to consider how best to carry on their
work in the circumstances. If the arbitrators were not trusted,
the procedure itself was not trusted and would become an
exercise in futility. It was impossible to legislate fo~ all
situations, nor could there be any universal solution, since a
party's use of his own language might not be satisfactory if all
the documents were in some other language. Article 22 was
already too prescriptive. The guiding principle was that stated
in article 19 (3), and it should be left to the arbitrators to
apply it.

11. Mr. RAMADAN (Egypt) supported the proposal of
Iraq, which he found similar to the proposal of the Observer
for the Cairo Regional Centre for Commercial Arbitration.

12. Mr. GRAHAM (Observer for Canada) said that his
delegation was satisfied with the article as it stood, although
the amendment suggested by the Federal Republic of Germany
would help to ensure that the elements of equality and
fairness were maintained.

13. The CHAIRMAN noted that there did not seem to be
sufficient support for the proposal of Iraq.

14. Mr. SCHUMACHER (Federal Republic of Germany)
said that his delegation would not insist on its proposal since
it too lacked any strong support.

15. Mr. SEKHON (India) asked the Chairman for a ruling
on his delegation's proposal to insert the words "duly
certified" in article 22 (2).

16. Mr. HOLTZMANN (United States of America) said
that his delegation had agreed to the use of the expression
"duly certified" in article 35 (2) because the documents therein
mentioned were being submitted to a court which would have
its own definition of "duly certified". In article 22, the
Commission would be asking the arbitrators to say what
constituted a certified translation. Actually, good translations
could often be provided by the parties themselves. Where
outside certified translators had to be used, the cost invariably
rose. His delegation joined the Observer for the Chartered
Institute of Arbitrators in urging the Commission to trust the
arbitrators and not to get involved in the technical details of
the proceedings.

17. Mr. HUNTER (Observer for the International Bar
Association) agreed with the United States representative. He
was aware, as a practitioner, that outside translation arrange
ments could be very disruptive and time-consuming.

18. Mr. RAMADAN (Egypt) recalled that his delegation
had also made a proposal to amend article 22 (2) by inserting
the phrase "one of the" before "languages".

19. Mr. LOEFMARCK (Sweden) had no objection in
principle but thought that the concept behind the Egyptian
proposal was already implicit in the existing wording.

20. Mr. HOLTZMANN (United States of America) felt that
the arbitrators should be left discretion to require translation
into more than one language.

21. Mr. HERRMANN (International Trade Law Branch)
said it was his understanding that the Egyptian representative
had feared that the phrase "the language or languages" might
be misinterpreted as requiring translation of documents into
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two languages without allowing the discretion of requiring
translation into only one language in particular cases.

22. Mr. RAMADAN (Egypt) said that in cases where the
parties had agreed on the use of several languages, he would
like the arbitral tribunal to be authorized to choose one of
those languages, in order to save time and costs.

23. Mr. MTANGO (United Republic of Tanzania) suggested
that the Egyptian representative's point could be covered by
replacing the phrase "the language or languages" by "a
language or languages".

24. Mr. JOKO-SMART (Sierra Leone) said he had no
difficulty with the text as it stood.

25. Mr. HOLTZMANN (United States of America) suggested
that the Commission should accept the Egyptian proposal in
principle and leave it to the drafting committee to decide
where to insert appropriate wording.

26. The CHAIRMAN said that, as he heard no objection, he
would take it that article 22 was referred to the drafting
committee on that basis.

27. It was so agreed.

28. Mr. HERRMANN (International Trade Law Branch)
referred to the earlier proposal made by the representative of
the United Republic of Tanzania. It had always been the
understanding of the Working Group, as was indicated in the
secretariat's commentary on article 19 (A/CN.9/264, p. 44),
that the fundamental principle enunciated in article 19 (3)
would apply to arbitral proceedings in general; it would thus
govern all the provisions in chapter V and other aspects, such
as the composition of the arbitral tribunal, not directly
regulated therein. He thought it would be within the mandate
of the drafting committee, subject to the wishes of the
Commission, to consider whether the fundamental principles
in article 19 (3) should be highlighted by placing them in a
separate article, perhaps at the beginning of chapter V.

29. Mr. AYLING (United Kingdom) recalled that the
Commission had not completed its discussion of article 19.
He presumed that the proposal of the representative of the
United Republic of Tanzania, which his delegation supported,
would be taken up when the Commission returned to that
article.

30. The CHAIRMAN said that the Commission would
consider the proposal at that point.

Article 23. Statements of claim and defence

Paragraph (1)

31. Mr. AYLING (United Kingdom) referred to the discus
sion in the Working Group on the subject of whether certain
provisions of the Model Law should be mandatory or not
(A/CN.9/246, p. 43). His delegation, like the United States in
its written comments on article 23 (I) (A/CN.9/263, p.35,
para. 2), considered that the form of statements of claim and
defence should be subject to the agreement of the parties.
There were cases, such as those relating to the quality of
commodities or to claims which had been set out in
correspondence between the parties, where written pleadings
were inappropriate.

32. Lord WILBERFORCE (Observer for the Chartered
Institute of Arbitrators) said that the article related to the

mechanics of arbitration and his organization felt that such
matters should be left to the arbitrators and not legislated in
great detail. The first part of article 23 was cast in mandatory
form, but the question of statements of claim and defence
should be left instead to the parties concerned, who could
adopt suitable institutional rules to fit the case. The amend
ment proposed by the United Kingdom dele,gation would
meet his concern.

33. Mr. HUNTER (Observer for the International Bar
Association) agreed with the two previous speakers. Arrange
ments should be flexible and where the parties so agreed,
there was no necessity for formal statements of claim and
defence.

34. Mr. ROEHRICH (France) said that he understood the
practical reasons which had motivated the United Kingdom
proposal but he was concerned at the possible consequences
of adopting it. Article 23 embodied the basic principle of
providing the claimant and the respondent with the oppor
tunity to state their respective cases. There could be flexibility
as to the manner of their presentation, but the principle of the
right of defence required that the arbitrators should be seized
of all the facts involved in the dispute submitted to them.
How would that be possible if, under the United Kingdom
proposal, parties could agree to present neither a claim nor a
response?

35. Mr. HOLTZMANN (United States of America) said he
appreciated the support which had been voiced for his
Government's written comments on article 23 (I) (A/CNA/
263, p. 35, para. 2), inspired by the UNCITRAL Arbitration
Rules. However, a number of arbitration institutions had
different rules with regard to the timing and content of
pleadings. That was probably the case with the Soviet Foreign
Trade Arbitration Commission and it was certainly the case
with the American Arbitration Association. The latter body,
which dealt annually with 40,000 cases, both national and
international, only required that the initial statement should
give notice of the intention to submit the dispute to
arbitration and of its nature. Information as to the facts
supporting the claim and the points at issue, which usually
included legal and factual arguments, were not required at
that stage. The Model Law, which accepted the concept of
party autonomy, should permit parties to agree on the rules
of an established arbitration institute or on the UNCITRAL
Arbitration Rules. He therefore supported the United Kingdom
amendment.

36. Mr. SAMI (Iraq) said that article 23 (I) should not be
deleted. He agreed with the French representative that it
should provide for minimum procedural standards. However,
he was not opposed to the insertion of a phrase such as
"unless otherwise agreed" since, as the United States repre
sentative had pointed out, there were a large number of
arbitration institutes which had their own rules for pleadings.

37. Mr. BOUBAZINE (Algeria) supported the views ex
pressed by the French representative.

38. Mr. HERRMANN (International Trade Law Branch)
said that the intention of the Working Group, which had held
similar discussions, had been to express a principle and it was
difficult to envisage how a decision on a dispute could be
reached without statements from the parties concerned. There
was the question not only of timing but of whether or not the
pleading should be in written form. The form of words
proposed by the United Kingdom delegation appeared some
what awkward, and he suggested the insertion in the opening
phrase of the words "and in the manner" after the words
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"period of time". He preferred the word "manner" to "form"
since it was wider and could include aspects such as relief.

39. Mr. BARRERA GRAF (Mexico) said that the provisions
in article 23 (1) were essential since they constituted the basis
of the dispute submitted to arbitration. There could be no
claim without a defence. He would go further and, as his
Government had suggested in its written comments (A/CN.9/
263, p. 55, para. 2),. he urged that the text should also refer to
the possibility of the respondent presenting a counter-claim.
He was prepared to accept the addition to article 23 (1)
proposed by the representative of the secretariat, if that would
facilitate matters.

40. Mr. OLUKOLU (Nigeria) said he was in favour of the
provisions not being mandatory in view of the need for
flexibility. He was disposed to support the United Kingdom
proposal but he was concerned that the actions of parties
should nevertheless be subject to rules, which could be those
applied by established arbitration institutes.

41. Mr. de HOYOS GUTIERREZ (Cuba) supported the
present text of article 23 (1). A time-limit should be set for
claims, and the statements of both parties must be accompa
nied by relevant proof, even if some arbitration institutes did
not insist upon it. One of the purposes of arbitration was to
guarantee an effective settlement within a limited period of
time.

42. Mr. ROEHRICH (France) said it would perhaps be
possible to find a common ground on the lines of the
secretariat proposal, if necessary by simplifying the wording
of article 23 (1), which was perhaps much too precise to take
account of the rules of different institutions. However, even
shorn of some detail, the provision must retain its basic
structure and state that the arbitration of a dispute began
with an indication of the claim and the response to it. He
would also support the Mexican proposal.

43. Mr. LOEFMARCK (Sweden) supported the amendment
suggested by the French representative. His delegation would
be satisfied with a much vaguer formulation. The Swedish
arbitration code merely stated that the arbitrator should give
the parties an opportunity to present their cases.

44. Mr. ILLESCAS ORTIZ (Spain) said it was important to
maintain article 23 (I). Neither the fundamental principle
enunciated in article 19 (3) nor the inclusion in article 34 of a
general clause regarding the equitable nature of the procedure
would be sufficient to guarantee the necessary even-handed
treatment of both parties. Article 23 should state that the
parties must submit the facts of the dispute so that the
arbitrators could uphold the rights of each party. It was
important to specify the stages of the arbitral proceedings
down to the award. He felt that the Mexican proposal might
well be introduced into article 23 (2).

45. Mr. JARVIN (Observer for the International Chamber
of Commerce) supported the views expressed by the French
representative on article 23 (I).

46. Mr. ROGERS (Australia) supported the views expressed
by the United States and United Kingdom representatives.
Regarding the remarks of the representative of Spain, he felt
that by inviting the parties to protect themselves against
themselves, the Model Law would be paying lip service to
party autonomy but actually be tying the parties down hand
and foot. Some of the previous speakers had indicated that
they knew of no cases when the parties could proceed to
arbitration without submitting the material mentioned in

article 23 (1).. In response, he would draw attention to the
cases of arbitration of disputes relating to claims for damage
to goods. In those cases the arbitrators simply inspected the
goods on the spot and the parties were not obliged to comply
with a minimum standard that might be unsuited to the facts
of the case. In conclusion, he joined the Observer for the
Chartered Institute of Arbitrators in appealing that once a
matter had been submitted to the arbitrators, they should be
allowed to do their work as they saw fit and that the principle
of party autonomy should be fully implemented.

47. Mr. BOGGIANO (Observer for Argentina) said that in
article 23 (2), the parties were granted the right to alter their
statements of claim and defence and thereby to alter the
subject-matter of the proceedings; that freedom should also
be reflected in article 23 (1).

48. Mr. SEKHON (India) said that he agreed with the
reasoning of the representative of France. Article 23 (1)
should be retained, but if greater flexibility was to be
introduced, Mr. Herrmann's suggestion was acceptable.

49. Mr. REINSKOU (Observer for Norway) said that article
23 left it up to the parties or to, the' arbitral tribunal to decide
whether a single or separate. time-limit should apply to
statements conveying the facts supporting a claim, the points
at issue and the relief or remedy sought. Although he could
accept the article as it stood, he would prefer it to be
redrafted so as to indicate that the matters covered therein
were subject to agreement by the parties.

50. Mr. LEBEDEV (Union of Soviet Socialist Republics)
said he agreed with the representative of France that it would
be illogical to place the words "unless otherwise agreed by the
parties" at the very beginning of article 23 (1). He also
believed that the concerns expressed by many delegations,
including that of the United States, should be taken into
account: many countries already had permanent arbitration
institutions which had their own rules of procedure governing
the requirements for statements of claim and defence, and the
Model Law should not conflict unnecessarily with them.
Moreover, States must be enabled to reach agreement among
themselves, in accordance with the rules of procedure of such
permanent arbitration institutions, concerning the contents of
statements of claim and defence. The United Kingdom
representative also had made a valid point: hundreds of
arbitral proceedings were actually conducted daily without
recourse to special rules of procedure, and the Model Law
should not interfere with that process.

51. He proposed, as a compromise formula, that the words
"unless the parties have otherwise agreed on the contents and
the form of such statements" should be added at the end of
the first sentence of article 23 (1) and that the next sentence
should begin with the words "The parties may introduce,
along with their statements, ...".

52. Mr. GRAHAM (Observer for Canada) said that the
Soviet Union proposals were acceptable, since they would
make it possible to deal flexibly with any type of proceedings.
They obviated the need for the French amendment.

53. Mr. AYLING (United Kingdom) said that the Soviet
Union proposals covered all the cases discussed by the
Commission and that his delegation supported them.

54. Mr. ROEHRICH (France) said that the Soviet Union
representative had proposed an excellent compromise and his
delegation supported it.
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55. Mr. TORNARITIS (Cyprus) pointed out that even in
countries which applied strict regulations concerning state
ments of claim and defence, those regulations could be passed
over if both parties agreed on some other course.

56. Mr. SCHUMACHER (Federal Republic of Germany)
suggested that the words "unless otherwise agreed by the
parties" be deleted from article 23 (2) and that a third
paragraph, which might read "The provisions foreseen in
paragraphs (I) and (2) may be modified by agreement
between the parties", should be added.

57. Mr. MATHANJUKI (Kenya) said that article 23 (I)
adequately set out minimum requirements for submissions
from claimants. He had no objection to the first Soviet Union
proposal but believed that whatever procedure was used, the
parties must above all have a clear idea of what they were
claiming. He understood the second Soviet Union proposal to
mean that a party was not necessarily required to annex
material to its statement before the proceedings began, as
some materials could not be obtained overnight and flexibility
was essential.

58. Mr. LAVINA (Philippines) said that the first Soviet
Union proposal was acceptable but that the second proposal
was unnecessary as the sentence to which it applied was
already perfectly clear. He was interested in the proposal
made by the representative of the Federal Republic of
Germany and would like to see it in writing.

59. Mr. HUNTER (Observer for the International Bar
Association) said that the Soviet Union's very practical
proposals would be completely acceptable to practitioners.

60. Mr. RAMADAN (Egypt) said that article 23 (I) mirrored
article 18 of the UNCITRAL Arbitration Rules, although it
was perhaps somewhat less restrictive. If consensus was
reached on the Soviet Union proposal, he would prefer the
second sentence of article 23 (I) to be redrafted along the lines
of article 18 of the UNCITRAL Arbitration Rules, i.e. that
the words "The claimant shall submit a statement of claim
which indicates the following particulars" should precede the
wording suggested by the representative of the Soviet Union.

61. Mr. PENKOV (Observer for Bulgaria)said that the right
of parties to change or amend their statements of claim and
defence was limited in two cases: when the parties so agreed
and when an appropriate decision referring to various reasons
and circumstances was taken by the arbitrators.

62. The CHAIRMAN said that, if he heard no objection, he
would take it that the Commission wished to approve
article 23 (I), as amended by the Soviet Union representative.

63. It was so decided.

The meeting rose at 5 p.m.

323rd Meeting

Friday, 14 June 1985, at 9.30 a.m.

Chairman: Mr. SZASZ (Hungary)

The meeting was called to order at 9.45 a. m.

International commercial arbitration (continued)
(A/CN.91246, annex; A/CN.9/263 and Add.I-2, A/CN.9/264)

Article 23. Statements of claim and defence (continued)

Article 23 (2)

I. Mr. SEKHON (India) suggested that the word "relevant"
should be inserted before "circumstances" in the last line.

2. Mr. PENKOV (Observer for Bulgaria) said that the
autonomy granted to the parties and the discretion granted to
the arbitrators were not compatible with the mandatory
provisions of the Model Law. For example, the right of each
party to be given a full opportunity of presenting his case, as
provided for in article 19 (3), implied the right of each party
to make any amendments to his claim or defence throughout
the proceedings. The provision was, moreover, inconsistent
with the single-tier jurisdiction which was characteristic of
arbitral proceedings. Greater autonomy might lie with the
party occupying the stronger bargaining position, but the
award of additional costs was a proper remedy against
dilatory tactics. His delegation was, therefore, in favour of
omitting the limitation on the right of a party to amend or
supplement his claim or defence.

3. Mr. ABOUL ENEIN (Observer for the Cairo Regional
Centre for Commercial Arbitration) said that, subject to
article 32 (2) (b), the arbitral tribunal should not have the
power to prevent a party from changing his defence during
the proceedings. He suggested that the last three lines of the

paragraph should be amended to read: "However, the arbitral
tribunal may consider it inappropriate to allow the amend
ment of the claim, having regard to the delay in making it or
the prejudice to the other party."The words "or any other
cirumstances" should be deleted because the factors of delay
and prejudice included all the circumstances that it was
appropriate to cover.

4. Mr. ZUBOV (Union of Soviet Socialist Republics) agreed
that the paragraph gave the arbitrators too much freedom;
the words "or any other circumstances" should certainly be
deleted. He noted that any amendment or supplement
submitted by one party would be to his advantage and
consequently to the prejudice of the other party. It would,
therefore, be more just to grant the parties the right to submit
amendments or supplements at any time until the arbitrators
announced the termination of the proceedings.

5. Mr. STROHBACH (German Democratic Republic) en
dorsed the comments made by the representatives of Bulgaria
and the Soviet Union. There were many ways for the
arbitrators to remedy injustices; in the event of delay, for
example, they could make a partial award or increase the
costs allowed. The limitation in the second part of the
paragraph was thus superfluous and he proposed its deletion;
the paragraph should end with the words "arbitral pro
ceedings" at the end of the second line.

6. Mr. SAMI (Iraq) said that the right of the parties to
submit amendments or supplements during the proceedings
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must be guaranteed until the award was announced. He
supported the deletion proposed by the representative of the
German Democratic Republic.

7. Mr. NEMOTO (Observer for the Asian-African Legal
Consultative Committee) said that the powers of the arbitral
tribunal with respect to the matters covered in the paragraph
should be limited. He suggested that the words "or supple
ment" should be inserted after "amendment" in the fourth
line.

8. Mr. HOLTZMANN (United States of America) said that
he appreciated the concerns expressed by previous speakers,
but his delegation was also concerned about questions of
practicality and cost. If the limitation in the second part of
the paragraph was deleted, the arbitral tribunal would not
have the power to prevent abuses of an unlimited right. The
way would then lie open to delays, additional costs and
injustices. Article- 20 of the UNCITRAL Arbitration Rules
laid down clear guidelines to prevent possible abuse. Similar
provisions were contained in the present text, which his
delegation wished to retain in full.

9. Mr. ROEHRICH (France) agreed that the provision
should be read in conjunction with articles 19 (3) and 32 (2).
The arbitral proceedings should allow not only an initial
exchange of claim and defence but also the continuation of
the dialogue. Arbitration was above all a matter for the
parties and they should be able to submit amendments or
supplements when such submissions helped to clarify the
subject-matter of the dispute. He was therefore opposed to
limiting that right. He proposed the deletion of the reference
to prejudice to the other party, which was already covered by
article 19 (3), and dropping the formula "or any other
circumstances", which was far too broad. The paragraph
would then end at the words "in making it".

10. Mr. LOEFMARCK (Sweden) said that, for the reasons
given by the representative of the United States, he was
strongly opposed to the deletion of the last part of the
paragraph.

11. Mr. GRIFFITH (Australia) agreed with the representa
tive of the United States that the text should be on the same
lines as article 20 of the UNCITRAL Arbitration Rules.

12. Mr. MOELLER (Observer for Finland) said that he
opposed the deletion of the second part of the paragraph, for
it was necessary to try to prevent abuses. He could accept the
deletion of the words "or any other circumstances" and he
could live with the French proposal even though he would
prefer retaining the reference to prejudice to the other party.

13. Mr. SZURSKI (Observer for Poland) said that in dealing
with cases not covered by agreement of the parties, the Model
Law should be flexible and allow them to correct any error
that might have been made in a claim or defence. He could
therefore agree to the proposal to delete the limitation in the
second part of the paragraph. He suggested that the words
"until the arbitral proceedings are closed" should be inserted
in the opening proviso after the words "by the parties".

14. Mr. SAWADA (Japan) said that the present text was
satisfactory, for the arbitral tribunal must retain a degree of
control. The only change which his delegation could accept
was the deletion of the words "or any other circumstances".

15. Mr. LAVINA (Philippines) said that his delegation
supported the French proposal but would be prepared to go
along with a majority opinion in favour of dropping the
second part of the paragraph.

16. Mr. de HOYOS GUTIERREZ (Cuba) agreed that the
right of the parties to submit amendments or supplements
should be limited but he did not think that the powers of the
arbitrators should be too broad. He could therefore accept
the French proposal.

17. Mr. AYLING (United Kingdom) said that the Working
Group on International Contract Practices had decided to go
into what was, in his delegation's view, excessive detail in the
paragraph in order to maintain a balance between the rights
of claimants and respondents. The text was a fair compromise
and should remain unchanged. The French proposal was
superficially attractive but would lead to the undesirable
interpretation that the arbitrators were unable to take account
of other important matters such as prejudice, costs and new
evidence.

18. Ms. VILUS (Yugoslavia) said that her delegation pre
ferred the French proposal, which safeguarded the interests of
the arbitral proceedings and of both the parties. As second
choice, she could accept the deletion of the words "or any
other circumstances". Failing that, the Indian proposal was
acceptable.

19. Mrs. DASCALOPOULOU-LIVADA (Observer for
Greece) said that the paragraph contained two mutually
antagonistic considerations: the equality of the parties and the
requirements of justice. She supported the French proposal,
which struck a fair balance between the two.

20. Mr. RAMADAN (Egypt) said that he understood the
practical considerations referred to by the representative of
the United States. However, the French proposal seemed to
be a satisfactory compromise solution. He noted that
article 30 (2) (b) provided a guarantee which should dispel any
misgivings about possible abuse by the parties.

21. Mr. GRAHAM (Observer for Canada) agreed with the
observer for Greece on the need to strike a balance between
two conflicting considerations. The onus would be on the
party concerned to demonstrate that a delay was justified. He
endorsed the argument of'the representatives of the United
States and Australia that the Model Law should follow article
20 of the UNCITRAL Arbitration Rules. As to the French
proposal, it would be going too far to remove the reference to
prejudice to the other party but it might be acceptable to
delete the words "or any other circumstances".

22. Mr. ENAYAT (Observer for the Islamic Republic of
Iran) said that the present text allowed the arbitrators
excessive freedom and he therefore supported the French
proposal.

23. Mr. SCHUMACHER (Federal Republic of Germany)
and Mr. BARRERA GRAF (Mexico) supported the French
proposal.

24. Mr. JOKO-SMART (Sierra Leone) said that if article 19
(3) were accepted-and his delegation accepted it-there
should be no difficulty in accepting article 23 (2) as well. He
opposed the proposal to delete the second part of the
paragraph. That would not be consistent with article 19 (3)
and, moreover, it would encourage abuse of the proceedings,
since the parties could simply go on submitting amendments
without the arbitral tribunal being able to intervene. He was
in favour of retaining the ,references both to delay and to
prejudice. Lastly, he had no objection to the compromise of
deleting the words "or any other circumstances".

25. Mr. KADI (Algeria) recalled that the Working Group
had adopted the present text, but without a majority. He
supported the French proposal.
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26. Mr. SEKHON (India) opposed the deletion of the
reference to prejudice to the other party, since the phrase
served a useful purpose. There would be prejudice to the
other party if, for example, a party sought an amendment
which involved a subject outside the scope of the arbitral
agreement.

27. Mr. TANG Houzhi (China) said that the second part of
article 23 (2), which reproduced the wording in article 20 of
the UNCITRAL Arbitration Rules, seemed to offer too much
latitude both to the parties and to the arbitral tribunal. He
supported the compromise suggestion to delete only the
concluding words "or prejudice to the other party or any
other circumstances".

28. Mr. VOLKEN (Observer for Switzerland) supported the
view that a better balance was needed between the freedom
allowed to the parties and the control exercised by the arbitral
tribunal. As for the reference to other circumstances, it could
be deleted.

29. The CHAIRMAN said that there appeared to be some
support for deleting the whole of the second part of the
paragraph, and also considerable support for maintaining the
text as it stood, or at least for deleting only the words "or any
other circumstances". An intermediate solution had also been
proposed, namely to delete the concluding passage "or
prejudice to the other party or any other circumstances"; the
paragraph would thus end with the words "having regard to
the delay in making it". He suggested that the Commission
might agree to that proposal, which would be a balanced
solution.

30. It was so decided.

31. Mr. SZURSKI (Observer for Poland) fully supported the
decision, on the understanding that the reference to delay was
understood to mean delay in submitting a claim.

32. Mr. HOLTZMANN (United States of America) recalled
that, at the previous meeting, the Mexican representative had
raised the question of counter-claims and that it had been
agreed that the Commission should consider it after com
pleting article 23. He understood the Working Group's view
to be that a counter-claim was a form of claim and was
therefore covered by the right to make a claim. The same
applied to defence. He suggested that a sentence should be
included in article 23, or wherever else it was relevant, to the
effect that "claim" and "defence" included counter-claim and
defence to a counter-claim, respectively.

33. The CHAIRMAN suggested that the matter should be
left until the Commission had reached the end of the Model
Law, in case a separate provision were needed.

34. Mr. BARRERA GRAF (Mexico), referring to his
Government's proposal in its comments (A/CN.9/263, p. 55,
para. 2), said that he would prefer a reference to counter
claims to be added at the end of article 23 (I). If necessary,
however, he would not raise any objection to the matter being
dealt with at the end of the Model Law, or to an appropriate
reference being included in the report.

35. The CHAIRMAN said that the Mexican representative's
point would be noted. It would be better to leave the matter
until the end of the Model Law, to see whether it applied to
other articles.

36. It was so decided.

37. Mr. RUZICKA (Czechoslovakia) said that his Govern
ment also had made a proposal (A/CN.9/263, p. 55, para. 3).
He was in favour of drafting a separate article, in which it
should also be pointed out that such claims could be made
only within the scope of the arbitration agreement.

Article 24. Hearings and written proceedings

Paragraphs (1) and (2)

38. Mr. AYLING (United Kingdom) drew attention to the
United Kingdom comment (A/CN.9/263/Add.2, para. 18)
and to the United States proposal on the same lines
(A/CN.9/263, p. 35, para. I), which he supported. The
United Kingdom maintained that, in the absence of agreement
between the parties, if either party so requested, the pro
ceedings should be held orally and not in writing.

39. Mr. HOLTZMANN (United States of America) drew
attention to the text of his Government's proposal (A/CN.9/
263, p. 35, para. I) and in particular to the words "at any
appropriate stage of the proceedings", which had been
introduced to meet the concern of a number of representatives
about the possibility of a party being able to request oral
hearings for unlimited periods and on unlimited occasions.
He suggested that an explanation could be included in the
article (or possibly in the report) to the effect that nothing
therein limited the power of the arbitral tribunal to determine
the length of hearings or the stage at which they should be
held.

40. Mr. REINSKOU (Observer for Norway) found the
wording of article 24 (I) too rigid. He would be satisfied if it
were made clear in the Commission's report that article 24 (1)
should not be understood as ruling out the possibility of the
proceedings being partly oral and partly on the basis of
documents. Hesupported the United States proposal.

41. Mr. MOELLER (Observer for Finland) said that there
would seem to be no justification for allowing a party to
request oral proceedings if the parties had agreed that there
should be only written proceedings. Where the parties had not
agreed on either oral or written proceedings, a party should
have the right to ask for oral proceedings; he therefore
suggested that the existing text of article 24 (1) should be
amended to state that the arbitral tribunal "may" (not
"shall") decide on the issue of oral proceedings. As for the
United States proposal, it appeared suitable for inclusion in
the Commission's report, although he would have no objec
tion if members preferred to see it in the text itself.

42. Mr. JARVIN (Observer for the International Chamber
of Commerce) agreed with the representatives of Finland, the
United States and other countries. He also pointed out that
the right to request oral proceedings was not assured in the
French version of article 24 (2), which stated that the arbitral
tribunal "shall hold" ("organise"), whereas the English text
said "may ... hold". He supported the idea that either party
had the right to request oral proceedings.

43. Mr. LEBEDEV (Union of Soviet Socialist Republics),
referring to the written comments, including his own Govern
ment's (A/CN.9/263, p. 37, para. 5), said that the right of the
parties to request oral proceedings was fundamental. In his
delegation's opinion, article 24 (I) and article 24 (2) were
inconsistent with that basic principle; he therefore supported
the United States proposal (A/CN.9/263, p. 35, para. I), but
it would be necessary to consider the drafting. The first
sentence specified that either party could make a request "at
any appropriate stage of the proceedings" and he suggested
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that it should be made clear that when there was no
agreement by the parties, the question should be decided at
the commencement of the proceedings. Once the principle had
been agreed upon, the wording could be left to the drafting
committee.

44. Mr. LAVINA (Philippines) said it was a fundamental
principle of most legal systems that there could be no
proceedings without a hearing-unless, of course, the parties
agreed to dispense with it. He therefore supported the United
States proposal, which had the merit of combining the present
paragraphs (1) and (2) and also of using the mandatory
"shall". He also supported the Norwegian suggestion that the
idea of a hearing accompanied by presentation of documents
should not be ruled out, and suggested that that idea should
be incorporated into the United States proposal.

45. Mr. SZURSKI (Observer for Poland) said that arbitra
tion agreements rarely stipulated that oral proceedings must
be held; it was also rare for the parties to request an oral
hearing in their statement of claim or defence. Actually, from
his experience, he could safely assert that oral proceedings
were essential to the proper conduct of international com
mercial arbitration. He accordingly proposed that the two
paragraphs under discussion should be merged and a provi
sion included to the effect that, unless the parties had agreed
otherwise, or explicitly renounced oral hearings, the arbitral
tribunal would be bound to hold oral hearings for the
presentation of evidence or for oral argument. Alternatively,
the proposal submitted by Poland and the United States
(A/CN.9/263, p. 35, para. 1) could be slightly amended to
read" ... the arbitral tribunal, having asked the parties, shall
hold hearings ... ".

46. Mr. ENAYAT (Observer for the Islamic Republic of
Iran) said that he preferred the original text for the reasons
given in the secretariat's comments (A/CN.9/264, p. 54).

47. Mr. ROEHRICH (France) said that his delegation
preferred the original text because it could be more easily
incorporated into the legal systems of different countries. He
proposed that in article 24 (2) the word "may" should be
replaced by "shall", to read "the arbitral tribunal shall ...
hold hearings".

48. Mr. GRAHAM (Observer for Canada) expressed support
for the proposal of the United States of America and Poland
(A/CN.9/263, p. 35, para. 1), which safeguarded a party's
right to an oral hearing. He could, however, also support the
amendment proposed by the French representative to the
original text, which would achieve the same result.

49. Mr. BONELL (Italy) pointed out that, under article
24 (2) in its present form, a party who had initially agreed that
no hearings should be held might break that agreement at a
later stage, in which case the arbitral tribunal would be
obliged to comply with his request for oral hearings. He
therefore supported the proposal by the United States and
Poland, possibly with the clarification suggested by the
United States representative.

50. Mr. GRIFFITH (Australia) supported the United States
proposal.

51. Mr. RAMADAN (Egypt) said that the United States
proposal was too wide in scope. The Arabic translation of
article 24 read: "the arbitral tribunal may . .. hold hearings".

52. Mr. LOEFMARCK (Sweden) supported the United
States proposal. The United States representative's amend-

ment to his proposal, concerning the limitation of the length
of oral hearings, should be included in the report rather than
in the text of the article. Admittedly, it would be preferable to
decide at an early stage whether the proceedings should be
oral or written, but it would be wrong to take away the
arbitral tribunal's right to decide on such a question at any
stage.

53. Mr. SAMI (Iraq) said that the present wording of
article 24 (1) limited the freedom of the parties to choose their
presentation of the case. It was important to observe the spirit
of the Model Law and give each party equal treatment and
the opportunity to present his case.

54. Mr. AYLING (United Kingdom) said that his delegation
could accept the United States proposal, with or without the
subsequent amendment proposed by the United States repre
sentative, or the original text with the word "may" replaced
by the word "shall". However, as the Italian representative
had pointed out, a party should not be allowed to request an
oral hearing if it had previously agreed that no such hearing
should be held.

55. Mr. MTANGO (United Republic ofTanzania), supported
by Mr. JOKO-SMART (Sierra Leone), said that a party who
had originally agreed that no oral hearing should be held
might subsequently decide that one was necessary after all.
The word "may" in the original text gave the arbitral tribunal
the power to decide in that case whether the request was
justified.

56. Mr. ABOUL ENEIN (Observer for the Cairo Regional
Centre for Commercial Arbitration) said that the original text
would be preferable if the word "may" was replaced by
"shall".

57. Mr. BARRERA GRAF (Mexico) agreed with the
Tanzanian representative that the word "may" should be
retained. He could also support the United States proposal if
the word "shall" were used.

58. Mr. SCHUMACHER (Federal Republic of Germany)
said that the United States proposal was clearer than the
original text and still gave the arbitral tribunal the power to
prevent any attempt to delay the proceedings.

59. Mrs. DASCALOPOULOU-LIVADA (Observer for
Greece) supported the United States proposal because it
avoided the problem to which the Italian representative had
drawn attention.

60. Mr. HOLTZMANN (United States of America) said
that many speakers had stressed a party's right to request an
oral hearing at any stage, in which case article 24 (2) should
read " .... the arbitral tribunal shall... hold hearings".
However, he did not consider that a party should have the
right to demand an oral hearing if it had been stated in the
arbitration agreement that no such hearing should be held.
The United States proposal was worded accordingly.

61. Mr. TORNARITIS (Cyprus) expressed a preference for
the original text with the oral amendments which had been
proposed.

62. Mr. TANG Houzhi (China), Mr. KADI (Algeria) and
Mr. OLUKOLU (Nigeria) expressed a preference for the
original text of article 24.

The meeting rose at 12.30 p.m.
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324th Meeting

Friday, 14 June 1985, at 2 p.m.

Chairman: Mr. SZASZ (Hungary)

The meeting was called to order at 2.05 p.m.

International commercial arbitration (continued)
(A/CN.9/246, annex; A/CN.9/263 and Add.I-2; A/CN.9/264;

A/CN.9/XVIII/CRP.I0)

Article 24. Hearings and written proceedings (continued)

Article 24 (1) and (2) (continued)

1. The CHAIRMAN said that, if he heard no objection, he
would take it that the Commission wished to transmit the text
of paragraphs (1) and (2) to the drafting committee with a
request that it incorporate in them the following ideas: that
the parties should be free to decide whether an oral hearing
should take place or not; that if not expressly prohibited by
the parties, either party had a right to an oral hearing upon
request; that if the parties took no decision on the matter and
neither applied for an oral hearing, the arbitral tribunal could
decide how the proceedings were to be conducted.

2. It was so agreed.

3. The CHAIRMAN noted that a number of delegations
had endorsed the view expressed by the Tanzanian represen
tative (A/CN.9/SR.323, para. 55), that even if the parties had
agreed at one stage not to hold oral hearings, they should be
entitled to request the arbitral tribunal to hold them at a later
stage. He thought the wording of article 19 (3) might be used
to give effect to that view in extreme or marginal cases.

Article 24 (3)

4. Mr. LEBEDEV (Union of Soviet Socialist Republics)
drew attention to his delegation's written suggestion in
A/CN.91263 (p. 37, para. 9) for clarifying the meaning of the
words "for inspection purposes". He hoped the drafting
committee would give it serious consideration.

5. The CHAIRMAN said that, with that comment in mind,
he would take it that article 24 (3) was approved.

6. It was so agreed.

Article 24 (4)

7. Mr. GRAHAM (Observer for Canada) drew attention to
the words "or other document" and said it was unclear what
documents they covered. He presumed that the intention was
to enable the parties to see any texts the arbitral tribunal used
in making its decision, including official publications, diction
aries, glossaries and weather reports; if so, that should be
made clear.

8. Mr. LAVINA (Philippines) said that he shared the view
expressed by the Observer for Canada and also had reser
vations about the reference to an "expert report".

9. Sir Michael MUSTILL (United Kingdom) said that the
purpose of the text should be to ensure, first, that the arbitral
tribunal did not rely on documents upon which the parties
had not had an opportunity to comment and that, secondly,
such documents were transmitted to them before the tribunal

made its decision. The words "may rely" were ambiguous and
should be amended to make it clear that documents must be
transmitted to the parties before the decision was taken.

10. Mr. KADI (Algeria) said it was unch:ar whether the
words "other document" covered recordings and films.

11. Mr. HOLTZMANN (United States of America) said
that, while the first sentence of the paragraph was based on
article 15 (3) of the UNCITRAL Arbitration Rules, the second
went beyond them. The words "or other document" might be
construed as requiring arbitrators to communicate results of
their library research to the parties before making an award,
for example. The text should not preclude tribunals from
doing what they normally did in making decisions: consulting
statistics, dictionaries, and so on. He would prefer the second
sentence to be deleted altogether, but if it was retained, the
words "or other document" should be excised. The reference
to "expert report" might be dealt with when the Commission
considered article 26.

12. Mr. VOLKEN (Observer for Switzerland) inquired
whether, if the words "or other document" were deleted, a
party would be able to provide the arbitral tribunal with
documents which contained professional secrets which it did
not wish the other party to see.

13. Mr. HOLTZMANN (United States of America) said
that under the first sentence, all documents supplied to the
arbitral tribunal by one party must be communicated to the
other party. It was up to the party concerned and the arbitral
tribunal to find some means of permitting professional
secrecy to be respected. The deletion of the second sentence
would not affect the preservation of professional secrecy,
however.

14. Mr. ENAYAT (Observer for the Islamic Republic of
Iran) said that he advocated leaving the text unaltered; it
would have no dangerous consequences, and the parties
needed to know on what basis the arbitral tribunal took its
decision.

15. The CHAIRMAN said that there was no dispute about
the general principle set out in the first sentence and it was
clear that it did not cover reports of experts appointed by the
tribunal. The problems with the second sentence could be
resolved by requesting the drafting committee to delete the
phrase "or other documents" unless they could characterize,
in any way other than the first sentence did, the materials
which might be used by the arbitral tribunal. The main
principle, however, was that even if that phrase was deleted,
the parties must be given an opportunity to study all
documents upon which the arbitral tribunal might rely in
making its decision.

16. Mr. ROEHRICH (France) said that he fully endorsed
the Chairman's last comment and thought that it could
usefully be incorporated in the text.

17. The CHAIRMAN said that he thought it would be
sufficient to reflect it in the summary record. If he heard no
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objection, he would take it that the Commission agreed with
the procedure he had proposed.

18. It was so agreed.

Article 34. Application for setting aside as exclusive recourse
against arbitral award (continued)

19. The CHAIRMAN observed that there were three problems
that had to be resolved. The first was the issue of misconduct,
which was addressed by a proposal from the United Kingdom
in A/CN.9/XVIII/CRP.1O; the second was the territorial
scope of application of the article; and the third was how the
article was to be aligned with the wording of article 19 (3).

20. Mr. MTANGO (United Republic of Tanzania) said that it
must be made clear that considerations other than those set
out in article 34 (2) could be grounds for setting aside an
award. His delegation proposed the insertion of a reference to
other justifiable grounds.

21. Sir Michael MUSTILL (United Kingdom), introducing his
delegation's proposal (A/CN.9/XVIII/CRP.1O), said that a
problem had arisen in the Commission because the words
"public policy" were an inaccurate rendering of the term
"ordre public", which conveyed a wider notion of procedural
injustice. It was necessary to find an expression which would
be meaningful to jurists throughout the entire world but not
so general as to permit totally unrestricted access to the
courts, with the attendant possibility of interminable delays.

22. His delegation proposed two alternative solutions to the
problem. Alternative 1 referred to "natural justice" and was
the best, in his opinion. Many common law countries were
well acquainted with the notion and it had the advantage of
not requiring retranslation into French, as it was an acceptable
rendering of "ordre public". However, because the notion of
natural justice might be meaningless in some legal systems, he
had sought a formulation that was more explicit yet less
linked to a particular legal system. Taking article 52 of the
Convention on the Settlement of Investment Disputes between
States and Nationals of Other States as his inspiration, he had
used, in alternative 2, the expression "fundamental rule of
procedure". But that might be construed as referring to a
number of things, for example, something established by the
Model Law, a standard set of rules of an arbitration
institution, or a local code of civil procedure, whereas it was
intended to denote a fundamental underlying rule of procedure
common to all legal systems. He therefore put alternative 2
forward, with the word "rule" replaced by either "principles"
or "standards".

23. Mr. BOGGIANO (Observer for Argentina) said that while
he agreed that the reference to "ordre public" had to be
expanded to comprehend procedural aspects, both of the
United Kingdom's proposals would be ambiguous in Spanish.
He therefore suggested that the article should refer to "due
process", which was a concept accepted in both civil law and
common law. The language used in article 19 (3), "shall be
given a full opportunity of presenting his case", might also be
a means of conveying the concept of natural justice.

24. Mr. LOEFMARCK (Sweden) said that his delegation
could accept alternative 2, with the word "principles"
replacing the word "rule". Referring to alternative 1, he said
that the concept of natural justice had long ago been
abandoned in Sweden and it was difficult for him to see it as
being covered by the expression "ordre public".

25. Mr. MOELLER (Observer for Finland) said that he
understood the concerns which motivated the United Kingdom
proposal even though his delegation saw no need for such a
provision. The concept of natural justice mentioned in
alternative 1 was unknown in his country; with regard to
alternative 2, he would prefer it with the word "principles".

26. Mr. BONELL (Italy) said that in its written comments
(A/CN.9/263, p. 47, para. 8) his delegation had proposed
including in the grounds for attacking an award the grounds
provided in the Italian Code of Civil Procedure for review of
an arbitral award. Very similar grounds had been discussed
by the United Kingdom in its general observations on court
intervention on the grounds of procedural injustice
(A/CN.9/263/Add.2, pp. 8-10). In his view, however, the
proposal by the United Kingdom in document A/CN.9/
XVIII/CRP.1O did not cover the matter fully.

27. His delegation would like to suggest an alternative
solution. Article 25 of the Uniform Law annexed to the 1966
European Convention Providing a Uniform Law on Arbi
tration contained roughly what was in article 34 of the Model
Law, plus, in paragraph (3), the very important provision that
an award could also be set aside if it was obtained by fraud, if
it was based on evidence that had been declared false by a
judicial decision having the force of res judicata or on
evidence recognized as false, or if, after it had been made,
there was discovered a document or other piece of evidence
which would have had a decisive influence on the award and
which had been witheld through the act of the other party. A
second important point was that article 28 of that Convention
set a period of five years for a setting-aside application based
on one of those additional grounds. Clearly, an appropriate
period in such cases should extend far beyond three months,
even if not for as much as five years. His main concern,
however, was that the United Kingdom proposal seemed to
cover only some of the grounds he had mentioned, even in its
widest interpretation. If, at so late a stage, the Commission
was not in a position to take up his delegation's suggestion,
he hoped it would be appropriately reflected in the report.

28. Mr. ROEHRICH (France) said that his delegation had
originally been in favour of the text of the Working Group. It
appreciated the problem faced by the United Kingdom and
other delegations, however, and was therefore ready to accept
the second proposed alternative, with the word "principle"
substituted for the word "rule". It would have difficulty in
accepting the Italian delegation's suggestion at the present
stage of the discussion. If the United Kingdom proposal was
accepted, he took it that that would exhaust the list of
grounds to be specified for setting aside an award. He felt that
the link between article 34 and article 19 (3) of the Model Law
was a technical rather than a substantive question. It was
important to ensure that there were no contradictions
between their provisions.

29. Mr. DUCHEK (Austria) said that his delegation favoured
the idea of bringing the notion of procedural "ordre public"
into the article and was grateful to the United Kingdom
delegation for attempting to do that. Since Austria was a civil
law country, his delegation would prefer the second alternative,
but with the word "principle". The anxieties of the Italian
delegation constituted an important question, which should
be discussed separately.

30. Mr. LEBEDEV (Union of Soviet Socialist Republics) said
that his delegation was well aware of the difficulties which the
representative of the United Kingdom was trying to solve. In
some countries the notion of natural justice was not used, in
others that of "ordre public" or "public policy"; and there
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were some countries where neither notion was used as a
legislative technique. In international conventions, however,
the use of the terms "ordre public" and "public policy" had
proved quite satisfactory to the international community,
even though it was extremely difficult to define them. He felt
that the problems in the present case were covered by the
reference to public policy in paragraph (2) (b) (ii). If an
expression such as "fundamental principles of procedure" was
adopted, it would not seem certain whether it referred to the
rules contained in the Model Law or to rules laid down in
national codes of civil procedure.

31. If the list of grounds for setting aside an award specified
in article 52 of the Washington Convention on the Settlement
of Investment Disputes was compared with the list in
article 34 of the dr<tft Model Law, it would be seen that the
Model Law grounds were much broader. Given the very
varied conceptual approaches to the issue of court control
over arbitral proceedings and awards, the standards set in the
Model Law constituted a more or less acceptable compromise;
the expansion, by some sort of general provision, of the list of
grounds for setting aside an award which the Model Law
already contained would upset that balance and offer the
possibility of too broad and varied an interpretation of the
article in different countries. His delegation accordingly felt
that the draft was satisfactory as it stood. If a majority
favoured adding a provision referring to fundamental prin
ciples of procedure, it would have to be determined what
procedure was meant. For example, article 25 (2) (g) of the
Uniform Law annexed to the 1966 European Convention
referred to "disregard of any other obligatory rule of the
arbitral procedure", thus not to procedure in general but
specifically to arbitral procedure. The Commission did not
have in mind, in framing the Model Law, the assimilation of
judicial and arbitral procedures.

32. Mr. HOLTZMANN (United States of America) said that
his delegation too was grateful to the representative of the
United Kingdom for his efforts to solve a difficult problem.
Unfortunately, though, it found the first alternative unaccept
able, because the term "natural justice" was known in the
United States as a philosophical norm but it was not found in
its legislation. The second alternative also constituted a
problem for his delegation. For example, the reference to
fundamental rules or principles of procedure might not cover
corruption on the part of a member of the tribunal, for that
was mentioned separately in the 1965 Washington Con
vention. There was some question, therefore, as to what that
reference meant.

33. Perhaps the rules really at issue in the United Kingdom
proposal were those embedded in the so-called Magna Carta
of arbitral proceedings, article 19 (3) of the Model Law. His
delegation agreed with the Observer for Argentina that
article 19 (3) seemed to express the principle of natural justice,
but could not support his proposal to use the term "due
process" in article 34, since it would be subject to varying
interpretations according to the jurisdiction concerned. The
United States associated itself fully with the comments of the
Soviet Union. In so far as it was necessary to have a test of
public policy, that test was included in paragraph (2) (b) (ii),
which in his delegation's view contemplated such things as
corruption on the part of the arbitrators. Since concerns of
public policy were already provided for in article 34 and
would cover such things as forgery and bribery, and since the
principles of procedure could not be better expressed than
they were in article 19 (3), it would perhaps be best to leave
paragraph (2) (a) (ii) as it stood but include in it a specific
reference to article 19 (3). His delegation would, moreover,
strongly advocate making 19 (3) a separate article and placing
it in a prominent position.

34. Mr. GRAHAM (Observer for Canada) said that his
delegation would prefer the first of the United Kingdom's
alternatives. He felt that the term "natural justice" was
properly conveyed in French as "ordre public" and offered an
acceptable solution to the problem of catering for differing
concepts while maintaining a term that was well recognized in
international law. In judicial proceedings in Quebec, the two
terms were used as being more or less equivalent: "justice
naturelle" corresponded to "ordre public". His delegation
would, however, be prepared to accept the second alternative
if "principle" was substituted for "rule". There was no need
to refer explicitly to corruption, as the 1965 Washington
Convention did, since that would be covered by the reference
to public policy in paragraph (2) (b) (ii). His delegation
favoured an addition in paragraph (2) (a) (ii) on the lines
proposed by the United Kingdom.

35. Mr. SAWADA (Japan) said his delegation would have
difficulty in accepting the Italian delegation's suggestion,
particularly in regard to the use of new evidence in the
setting-aside procedure. It could, however, accept the United
Kingdom proposal and would prefer the second alternative,
with the use of the word "principle" or "standard", or
possibly the expression "fundamental procedural require
ment".

36. Mr. GRIFFITH (Australia) said that while his delegation
found the term "natural justice" perfectly acceptable, it
appreciated the difficulties it presented for other delegations.
The second United Kingdom alternative would probably
cover the necessary situations, including-and he hoped that
would be generally agreed, if not explicitly stated-such
obvious cases as awards attained through corruption or false
evidence and the other situations listed in the United
Kingdom's written comments (A/CN.9/263/Add.2, p. 9,
para. 32). If not, it might be clearer to use a phrase such as
"serious departure from a fundamental principle of justice";
that would obviously embrace cases of fraud, which might not
be covered by a narrow interpretation of the term "procedure".

37. On another point, it could well be that, in the interest of
finality, the parties to an arbitration agreement might not
wish to place themselves under the jurisdiction of the court.
The Model Law should therefore make provision for them to
contract out of judicial supervision, both for setting aside and
for enforcement, if they so wished. The words "unless
otherwise agreed by the parties" should therefore be added to
the relevant provisions.

38. Mr. OLIVENCIA (Spain) said that although he under
stood the reasons for the United Kingdom's proposal, he
preferred the existing text of paragraph (2) (a) (ii). If it was to
be inserted at all, alternative I would be more appropriate in
paragraph (2) (a) (iv), which dealt with the arbitral pro
ceedings, than in paragraph (2) (a) (ii); however, it was too
abstract and made reference to a concept alien not only to the
Spanish legal system but apparently to many others. Ordre
public was a concept more generally acceptable than natural
justice and already appeared in paragraph (2) (b) (ii), but with
reference to "the award"; there was some doubt, therefore, as
to whether the ground of conflict with ordre public could be
invoked in regard to all the steps of the arbitral proceedings
during which irregularities might have occurred. It was
desirable to make specific mention somewhere in para
graph (2) (a) of procedure inconsistent either with the law or
with ordre public.

39. Mr. HERRMANN (International Trade Law Branch) said
that all the known cases under the 1958 New York Convention
in which the violation of the public policy clause had been
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invoked had concerned violations of procedure. There was a
clear understanding that the reference to the award in
subparagraph (b) (ii) covered impropriety, such as corruption
and fraud, in the manner in which the award had been
reached. Such matters were not regarded as minor procedural
defects.

40. Mr. LAVINA (Philippines) said that he was unable to
accept the United Kingdom's proposal, particularly in regard
to alternative 1. Although the Philippine legal system included
elements of civil law, common law and Muslim law, the term
"natural justice" was not employed. He associated himself
with the comments of the Soviet Union representative.

41. The CHAIRMAN, speaking as the representative of
Hungary, said he feared that any amendment would result in
destabilizing a text which was well balanced in respect of
judicial control. The Model Law must be viewed as a whole.
The validity of the examples cited by the United Kingdom in
its written comments (A/CN .9/263/Add.2, p. 9, para. 32) was
generally recognized, but all serious defects, including those
of procedure, would be covered by the concept of ordre public
and separate provision for procedural defects was therefore
unnecessary. In fact, the wording of the proposal in document
A/CN.9/XVIII/CRP.1O covered the United Kingdom's written
examples much more loosely than did the concept of ordre
public. He suggested that paragraph (2) (a) should stay as it
was, with appropriate explanations in the report.

42. Mr. VENKATRAMIAH (India) said his delegation had
serious doubts as to whether the United Kingdom's first
alternative would meet its purpose. His delegation would be
prepared to accept alternative 2, provided the word "principle"
was substituted for the word "rule" and there was some
clarification as to the meaning of the word "fundamental".

43. Mr. VOLKEN (Observer for Switzerland) said that in
Swiss legislation the point at issue was covered by the notion
of ordre public procedural. He felt that the present text was
adequate. If something more general was required, appropriate
wording might perhaps be found along the lines of the United
Kingdom's alternative 2. However, it would be incorrect for
paragraph (2) (a) to contain both a list of specific cases and
also a general expression covering the same points. If the
Commission accepted alternative 2, it must delete the words
"or was otherwise unable to present his case" in paragraph (2)
(a) (ii).

44. Mr. MTANGO (United Republic of Tanzania) said he
had previously felt that the present wording did not cover all
cases, but it seemed to be the view of many delegations that
all justifiable cases for setting aside the award came under the
concept of public policy. If that was so, that broad inter
pretation should be duly reflected in the report, so that it did
not appear that the Commission had considered all possible
cases.

45. He agreed with the United States representative that
article 19 (3) should appear as a separate article in an
appropriate place in the Model Law.

46. Mrs. DASCALOPOULOU-LIVADA (Observer for
Greece) said that Greek law provided for setting aside an
award if it was contrary to ordre public, a concept which
would cover most of the examples cited by the United
Kingdom in its written comments (A/CN.9/263/Add.2, p. 9,
para. 32). Her delegation would therefore have supported the
inclusion of at least some of those examples in the list of
grounds for setting aside mentioned in paragraph (2) (a),
particularly the case where fresh evidence was disclosed. As

far as the United Kingdom alternatives were concerned, her
delegation would have great difficulty in accepting the idea of
natural justice as equivalent to ordre public; she understood
natural justice to be a much broader, abstract concept,
generally used in contradistinction to positive or applied law.
She would therefore prefer alternative 2.

47. Mr. RAMADAN (Egypt) said that if ordre public was
interpreted in a broad sense there would be no need to amend
paragraph 2 (a) (ii), which he was in favour of keeping as it
was, with appropriate explanatory paragraphs in the report.
A possible course might be to amend subparagraph (a) (ii) to
read ". . . or if there has been a serious departure from the
fundamental principles of arbitral proceedings or the party
making the application was otherwise unable to present his
case".

48. Mrs. VILUS (Yugoslavia) said that she favoured the
existing text, for the reasons given by the Soviet Union
representative. She also supported the proposal to make
article 19 (3) a separate article, as in that form it would have
an impact on other articles.

49. Mr. TANG Houzhi (China) said that, of the various
possible options for paragraph (2) (a) (ii), his delegation
would prefer either the existing text as it was, or the existing
text with the words "or was otherwise unable to present his
case" replaced by language from article 19 (3). The question of
public policy being a very complicated one, he suggested that
in paragraph (2) (b) (ii) the words "the public policy of this
State" should be replaced by the words "the fundamental
principles of law of this State".

50. Mr. BARRERA GRAF (Mexico) said that he preferred
the existing text of paragraph (2) (a) (ii). The problem which
had given rise to the Commission's request to the United
Kingdom delegation to submit an amendment to that
provision actually lay in the use of the expression "public
policy" in paragraph (2) (b) (ii). Ordre public was a notion
broad enough to include the examples cited by the United
Kingdom in its written comments and some of those
mentioned by the Italian representative. It was unnecessary to
specify in the text itself whether "public policy" corresponded
precisely to "ordre public". If article 34 was accompanied by
explanatory comments, they should deal with the points
which delegations considered were not covered by the list in
paragraph (2) (a). As a second choice, his delegation could
accept the United Kingdom's alternative 2, with the word
"rule" replaced by the word "principle".

51. Mr. SCHUMACHER (Federal Republic of Germany) said
that, in the case of violations of fundamental principles of
procedure, such as conduct constituting corruption and
falsification of documents, the time-limit specified in para
graph (3) was inadequate. He wholeheartedly supported the
comments made on that point by the Italian representative.

52. Mr. STROHBACH (German Democratic Republic)
favoured the existing text. He had difficulties with both of the
United Kingdom's alternatives in view of their interpretation
and their possible consequences for the structure of articles 34
and 36. Article 34 should give an exhaustive list of reasons for
setting aside an award and should not contain an escape
clause. Nor could he support the suggestion of the Italian
representative. The German Democratic Republic, by acceding
to the 1972 Moscow Convention on Arbitration of Civil Law
Disputes, had given up the concept of general judicial review
of arbitral awards and was not disposed to return to it.
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53. Mr. de HOYOS GUTIERREZ (Cuba) said that, for the
reasons stated by the Hungarian delegation, he was in favour
of article 34 as it stood. Furthermore, the concept of natural
justice was alien to civil law systems.

54. Mr. TORNARITIS (Cyprus) observed that although
"public policy" did not exactly correspond to "ordre public",
nevertheless the two expressions often conveyed the same
meaning. The notion of natural justice was known in Cyprus,
which had a common law system, but it was not known in all
countries, although the principles it enshrined were recognized
by all. He suggested that either the text of the Model Law or
the report should contain an explanation that the notion of
conflict with public policy included any contravention of the
fundamental principles of natural justice.

55. Mr. JARVIN (Observer for the International Chamber of
Commerce) said that his organization was in favour of some
addition to the text to deal with serious procedural defects not
at present covered by the Model Law. Both the alternatives
proposed by the United Kingdom were vague, but he
preferred alternative 2, provided it spoke of a fundamental
principle of procedure. Arbitral proceedings should not be
treated in the same way as judicial proceedings, and that
should be made clear by an addition to alternative 2. He
would like to go even further: the Commission was in the
process of establishing a new concept of setting aside an
award in international arbitration. It must therefore ensure
that national courts did not apply standards which opened the
door to the acceptance of setting-aside grounds based on
particular local conditions or requirements. Alternative 2
should be limited to internationally recognized grounds,
either by specific wording in the text or by an explanatory
comment in the report.

56. Sir Michael MUSTILL (United Kingdom) said that he had
understood his mandate to be to draft a form of words which
would complement paragraph (2) (b) (H) and be placed in

paragraph (2) (a), in order to make clear precisely what was
meant. He wished to repeat the point made by the Spanish
representative: one of the main reasons for uncertainty as to
whether paragraph (2) (b) (H) was sufficient-and that would
be particularly so in the United Kingdom-lay in the
conjunction of the expression "public policy" and the word
"award"; that had been taken as meaning that the question of
conflict with public policy might relate solely to the award
and not to the procedure leading up to it. He acknowledged
the force of the Soviet Union representative's comment on
procedural principles. It had never been his intention to
suggest that a supervisory court, when considering the
acceptability of procedure, should address itself at all to
national systems of law. If some amendment was required to
make that clear, he would certainly not object to it.

57. The CHAIRMAN said it appeared there was a general
desire that paragraph (2) (a) should be an exclusive list of
grounds for setting aside an award. Most speakers had stated
that their first preference was to leave article 34 as it stood,
but many had selected alternative 2 of the United Kingdom's
proposal as the second best option, with certain amendments.
Some of them had been in favour in any case of taking some
action to meet the preoccupations of those holding the same
views as the United Kingdom delegation. He would therefore
like to propose a solution which reflected the general view as
far as the text was concerned but also accommodated the
opinion that article 34 should cover elements which at present
it did not. He felt that could be done by adding to
paragraph (2) (a) the full text of article 19 (3). It was a matter
of drafting whether the text of article 19 (3) should appear as
a separate subparagraph of article 34 (2) or should be added
to the list already drawn. In addition, the commentary should
state that most speakers had expressed the view that the term
"public policy" covered cases of fraud, corruption and other
serious violations of procedure.

The meeting rose at 5.10 p. m.

325th Meeting

Monday, 17 June 1985, at 9.30 a.m.

Chairman: Mr. LOEWE (Austria)

The meeting was called to order at 9.35 a.m.

International commercial arbitration (continued)
(A/CN.9/246, annex; A/CN.9/263 and Add.I-2; A/CN.9/264)

Article 25. Default of a party

Article 25 (a) and (b)

I. Mr. JOKO-SMART (Sierra Leone) said that the words
"without showing sufficient cause" in the introductory
sentence of the article gave rise to two problems. The first was
whether "sufficient cause" was to be shown to the other party
or to the arbitral tribunal. The second problem related to the
time factor. If cause was to be shown before the time-limit set
in article 23 (I), sufficient time must be allowed for the other
party to comply with that time-limit. Permitting cause to be
shown after the time-limit was tantamount to extending the
time agreed by the parties. It might be best to delete the
words "without showing sufficient cause".

2. Mr. MTANGO (United Republic of Tanzania) said that
the phrase should be made clearer rather than deleted. The
addition of the words "to the arbitrators" might solve the
problem.

3. Mr. de HOYOS GUTIERREZ (Cuba) said that the
phrase should be retained because the parties should have an
opportunity to state reasons for non-compliance with
article 23 (I).

4. Mr. GRIFFITH (Australia) said that the arbitral tribunal
should have a clear power to order an extension in appro
priate circumstances. He suggested the deletion of the phrase
"without showing sufficient cause" and the insertion of the
words "or otherwise ordered by the arbitral tribunal" before
the word "if'.

5. The CHAIRMAN said that the Australian suggestion
would give the arbitral tribunal explicit discretionary power.
If that was the Commission's wish, the word "shall" should
be replaced by "may" in subparagraph (b), and the end of
subparagraph (a) should be amended to read "the arbitrators
may terminate the proceedings". The words "without showing
sufficient cause" would then become superfluous and could
be dropped.

6. Mr. ROEHRICH (France) said that the words "without
showing sufficient cause" already gave the arbitral tribunal
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sufficient discretionary power and met the point made by the
representative of Australia. The word "shall" should remain
in both subparagraphs (a) and (b).

7. Mr. GOH (Singapore) said that the provision should be
clearer concerning the discretionary power of the arbitral
tribunal to terminate the proceedings.

8. Mr. HOLTZMANN (United States of America) said that
the phrase "without showing sufficient cause" should remain
in the text and should be understood to imply "in the view of
the arbitral tribunal". The Australian suggestion perhaps
made the point clearer. The Chairman's suggestion to replace
"shall" with "may" in subparagraphs (a) and (b) would
amount to a substantive change in the thrust of the Model
Law.

9. Mr. AYLING (United Kingdom) agreed that the phrase
"without showing sufficient cause" implied "to the arbi
trators". It was odd that the phrase governed subpara
graph (a) but also subparagraph (b). The aim of subpara
graph (b) was that the arbitrators should not have discretion
but must continue the proceedings without the statement of
defence being communicated.

10. Mr. BROCHES (Observer for the International Council
for Commercial Arbitration) said he understood the provision
to mean that the arbitrators always had the discretion, for
example, to grant the respondent a period of grace if his
failure to serve his papers on time was not a wilful act and
caused no undue delay in the proceedings.

11. The CHAIRMAN suggested that the Commission's
report should make it clear that the words "without showing
sufficient cause" implied "to the arbitrators" and that the
intention was to give the arbitrators a degree of discretion and
flexibili ty.

12. It was so agreed.

13. The CHAIRMAN said that it would cause great
difficulties if the Commission attempted to draft wording to
cover the point made by the representative of Sierra Leone.

14. Mr. HOLTZMANN (United States of America) pointed
out that a party might fail to meet the time-limit set in
article 23 (I) and then promptly thereafter give a valid reason
for that failure.

IS. Mr. JOKO-SMART (Sierra Leone) pointed out that
sufficient cause might be shown after the time-limit, when the
arbitral tribunal had already terminated the proceedings
pursuant to subparagraph (a). In that case the party concerned
should have the opportunity to re-open the proceedings.

16. The CHAIRMAN said that in such a case the party
could begin new proceedings. He suggested that the Com
mission should not try to deal with the point in the Model
Law.

17. It was so agreed.

18. Mr. SCHUMACHER (Federal Republic of Germany)
drew attention to his Government's written comment on
subparagraph (b) (A/CN.9/263, p. 37, para. I). The sub
paragraph could not be interpreted to mean that silence on
the part of the respondent would not result in any disadvantage
to him. That was the common view in the Commission, and
the text should make it clear.

19. Mr. ROEHRICH (France) endorsed the comments made
by the representative of the Federal Republic of Germany.

20. The CHAIRMAN suggested that, if the Commission
was agreed on the meaning of the subparagraph, it should be
submitted to the drafting committee for rewording.

21. It was so agreed.

Article 25 (c)

22. Mr. LEBEDEV (Union of Soviet Socialist Republics)
drew attention to his delegation's written proposal concerning
subparagraph (c) (A/CN.91263, p. 38, para. 3). The proposal
should in fact read "may, or at the request of the other party
must, continue the proceedings" and not "may, and at the
request ...". The point was that it would be unjustified to
give the arbitral tribunal full discretion in such cases.

23. Mr. MOELLER (Observer for Finland) supported the
Soviet Union proposal.

24. Mr. MTANGO (United Republic of Tanzania) said that
he was not opposed to the Soviet Union proposal but it might
be helpful to insert the words "within reasonable time" after
"documentary evidence".

25. The CHAIRMAN noted that the words "within reason
able time" could apply only to the production of documents
and not to an appearance at a hearing.

26. Mr. SZASZ (Hungary) said that the text implied that the
time-limit for the production of documents would be set by
the arbitral tribunal; it could be assumed that it would be a
reasonable one.

27. The CHAIRMAN suggested that the report should
make it clear that documentary evidence was to be produced
within the period set by the arbitral tribunal or, if no period
had been set, within reasonable time.

28. Mr. HOLTZMANN (United States of America) said
that the point made by the representative of the Federal
Republic of Germany concerning subparagraph (b) applied
equally to subparagraph (c), which should also be sent to the
drafting committee.

29. The CHAIRMAN said that in his OpiniOn the point
made by the Federal Republic of Germany applied only to
subparagraph (b). The Soviet Union proposal for subpara
graph (c) gave the arbitral tribunal wide discretion.

30. Mr. SAMI (Iraq) said that his delegation could not
accept the Soviet Union proposal because the party requesting
the continuation of the proceedings might take unfair
advantage of the failure of the other party to submit
documentary evidence. There might be good reasons for such
failure, and decisions concerning continuation of the pro
ceedings should rest only with the arbitral tribunal. Further
more, the Soviet Union proposal was in contradiction with
the proviso "without showing sufficient cause" at the end of
the introductory sentence. That proviso gave the tribunal
some discretion, whereas under the Soviet Union proposal it
would have to continue the proceedings if so requested by one
of the parties.

31. Mrs. RATIB (Egypt) endorsed the second point made by
the representative of Iraq.
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I
32. The CHAIRMAN said that in his view there was no
contradiction, since the introductory sentence governed all
three subparagraphs. Under the Soviet Union proposal, the
tribunal would be bound to comply with a request for
continuation of the proceedings made by one of the parties
under subparagraph (c) only if the defaulting party had not
shown sufficient cause.

33. Mr. LEBEDEV (Union of Soviet Socialist Republics)
agreed with the Chairman that there was no contradiction but
said that, if a number of delegations were opposed to his
proposal, he would not press it.

34. Mr. ABOUL-ENEIN (Observer for the Cairo Regional
Centre for Commercial Arbitration)· said that he could not
accept any amendment to the present text.

35. Mr. ENAYAT (Observer for the Islamic Republic of
Iran) said that his delegation preferred the existing text, since
the Soviet Union proposal would limit the discretionary
powers of the arbitral tribunal.

36. Mr. LAVINA (Philippines) said that his delegation
supported the Iraqi position.

37. The CHAIRMAN suggested that, since the representative
of the Soviet Union did not press his amendment, the
Commission should retain the existing text of subpara
graph (c).

38. It was so agreed.

Article 26. Expert appointed by arbitral tribunal

39. Mr. LEBEDEV (Union of Soviet Socialist Republics),
speaking on article 26 (I), said that the parties should decide
before the setting up of the arbitral tribunal whether they
wished to allow the appointment of experts or not. An
arbitrator might of course not consider himself competent in
a particular area and might wish to rely upon the advice of an
expert. If the parties did not wish an expert to be appointed,
the arbitrator could resign, but the resultant delay would not
be in the parties' best interests. He proposed that the opening
sentence of the paragraph should be amended to read "Unless
otherwise agreed by the parties before the arbitrators are
appointed, ...".

40. The CHAIRMAN pointed out that parties could with
draw from the arbitral proceedings at any stage if they were
not satisfied with the expert appointed by the arbitral
tribunal.

41. Mr. MTANGO (United Republic of Tanzania) said that
article 26 should be maintained in its present form since it
gave the parties freedom to decide at any stage of the
proceedings whether an expert should be appointed.

42. Mr. BROCHES (Observer for the International Council
for Commercial Arbitration) agreed with the Soviet Union
representative that arbitrators should know in advance
whether they would have the right to obtain the assistance of
an expert. That was no danger to the parties since under the
Model Law they would have an opportunity to interrogate the
expert appointed by the tribunal.

43. Mr. AYLING (United Kingdom) said he preferred the
present text of article 26. With regard to the point raised by
the Soviet Union representative, he himself felt that in most
cases the parties would avoid a decision which might force the

resignation of an arbitrator, because of the delay and expense
which that would cause.

44. Mr. ROEHRICH (France) also favoured retaining
article 26 as it stood.

45. Mr. PAULSSON (Observer for the Chartered Institute
of Arbitrators) expressed support for the present text of
article 26, which his organization had followed in drawing up
the rules of the London Court for International Arbitration
(1985). It was also consistent with the IBA Supplementary
Rules Governing the Presentation and Reception of Evidence
in International Commercial Arbitration (1983). In practice,
parties rarely agreed that experts should not be appointed.

46. Mr. OLUKOLU (Nigeria) said that the present tex ·Jf
article 26 gave the parties the required degree of freedom and
should be retained.

47. Mr. LAVINA (Philippines) proposed that the words
"Unless otherwise agreed by the parties" should be deleted;
the parties should rely upon the arbitral tribunal to appoint
experts if it were necessary.

48. Mr. JOKO-SMART (Sierra Leone) pointed out that the
confidence which parties had in the arbitral tribunal did not
necessarily extend to the experts appointed by that tribunal.
The existing text of article 26 should be retained.

49. Mr. ABOUL-ENEIN (Observer for the Cairo Regional
Centre for Commercial Arbitration) and Mr. KADI (Algeria)
expressed a preference for the original text of article 26.

50. Mr. LEBEDEV (Union of Soviet Socialist Republics)
agreed to withdraw his amendment but asked for the support
it had received to be reflected in the report.

51. Mr. MATHANJUKI (Kenya) noted that the text of
article 26 (I) (b) stated that a party might be required to
provide information for the expert. It should be made clear
that either or both parties might be required to provide such
information.

52. The CHAIRMAN said that "a party" should be
interpreted to mean "each party".

53. Mr. SEKHON (India), speaking on article 26 (2),
proposed that the word "interrogate" should be replaced by
"examine", to read"... the parties have the opportunity to
examine [the expert]".

54. Mr. ENAYAT (Observer for the Islamic Republic of
Iran) said that article 26 (2), which stated that "the parties
have the opportunity to interrogate [the expert]", should
make clear that such examination could not be done directly
by the parties but only through the arbitral tribunal.

55. The CHAIRMAN said that, if there were no objection,
he would take it that the Commission agreed to retain article
26 in its present form.

56. It was so agreed.

Article 27. Court assistance in taking evidence

Article 27 (1)

57. Mr. PELICHET (Observer for The Hague Conference
on Private International Law) said that the phrase "in this
State or under this Law" in the English version of article 27 (I)
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was ambiguous; it should be brought into line with the French
version, which read "in this State and under this Law". As
stated in his organization's written comments (A/CN.91263/
Add.!, pp. 15-16, para. I, under art. 27), a special commission
of The Hague Conference had met to decide whether the
scope of the Convention on the Taking of Evidence Abroad
in Civil or Commercial Matters (The Hague, 1970) might be
extended by the addition of a protocol to cover arbitral
proceedings. The special commission had confirmed the
technical feasibility of the scheme but had expressed doubts
about its usefulness. He would welcome any comments on the
matter.

58. The CHAIRMAN pointed out that the French version
of article 27 had been corrected and brought into line with the
English text (A/CN.9/246/Corr.1, French only).

59. Mr. SEKHON (India) pointed out that an arbitral
tribunal could not usually make a direct request to a court for
assistance. He proposed that the text of article 27 (I) should be
amended so as to state that the arbitral tribunal"... may
request, through a competent authority, ...".

60. In its present form, article 27 (I) could be understood to
mean that a court would provide assistance only in the taking
of evidence. He proposed that the introductory sentence of
the paragraph should be amended to read ". . . the arbitral
tribunal may request . . . assistance in taking or securing
evidence".

61. Mr. ROEHRICH (France) endorsed the proposal of the
Observer for The Hague Conference that the first sentence of
article 27 (1) should be amended to read " ... held in this
State and under this Law". The Model Law was designed to
be adopted as national legislation and could not deal with the
question of co-operation between courts of different coun
tries. That question was still open and could perhaps be dealt
with in the future. In view of the differing provisions of
various legal systems, it seemed unwise to specify explicitly
that only an arbitral tribunal or a party could request
assistance in taking evidence. He therefore proposed that
article 27 (1) should be worded more neutrally and should
state that, with the authorization of the arbitral tribunal, a
request for assistance could be submitted to a competent
court. His delegation endorsed the written proposal of
Austria (A/CN.91263, p. 39, para. 4) that subparagraphs (a),
(b) and (c) should be deleted as unnecessary.

62. Mr. STROHBACH (German Democratic Republic)
expressed support for the territorial approach advocated by
Japan, Austria and the Soviet Union in their written
comments (A/CN.91263, p. 38, paras. 2,4 and 5). He agreed
that subparagraphs (a), (b) and (c) of article 27 (1) should be
deleted as unnecessary.

63. Mr. SAWADA (Japan) confirmed his Government's
comments (A/CN.91263, p. 38, para. 1) concerning the scope
of article 27 and the need to delete the words "under this
Law" in paragraph (I), as well as its support for the Working
Group's decision that the article should deal only with court
assistance to an arbitration taking place in the State of the
court giving that assistance (A/CN.91263, p. 39, para. 2). His
Government was not against assistance in obtaining evidence,
but considered that the taking of evidence beyond national
borders would be better regulated by international conven
tions than by a provision in the Model Law, which was
intended to become a domestic statute.

64. Mrs. RATIB (Egypt) said that her Government believed
that the application of article 27 should be limited to arbitral

proceedings held in the State concerned. It would be excessive
to oblige a State to lend assistance to arbitral proceedings
held outside its own territory.

65. Mr. AYLING (United Kingdom) agreed with the French
representative's remarks both on points of substance and on
points of form, on the understanding that the proposals by
that representative would not confer on the State in which the
Model Law was to apply, discretion as to whether there
should be court assistance or not; that discretion belonged to
the tribunal or to the parties.

66. Mr. HOLTZMANN (United States of America) withdrew
his Government's written amendment (A/CN.91263, p. 39,
para. 3), which would have empowered courts in the State in
which the arbitration was held to transmit requests for
assistance in obtaining evidence to courts in other States. It
now felt that there was little practical need for such provisions
in the Model Law or in a convention; besides, arbitration
could be delayed for as much as six months or a year by
requests for evidence to courts outside the country. He saw no
need for a reference to the territorial scope in article 27 (I),
since that would be covered elsewhere. He supported the
Austrian written suggestion that subparagraphs (a), (b) and
(c) should be deleted (A/CN.9/263, p. 39, para. 4).

67. He also supported Sweden's written suggestion
(A/CN.91263, p. 39, para. 6) for the inclusion of a provision
that would empower the arbitral tribunal to order the party in
possession of evidence to produce it and would specify that
refusal to comply would be interpreted to that party's
disadvantage. He suggested that the idea should be noted in
the report as the Commission's view.

68. He supported the French amendment to the first part of
article 27 (I), on the understanding that a request could be
made only by the arbitral tribunal or by one of the parties.

69. Mr. SAMI (Iraq) supported the French amendment to
replace the word "or" by "and" in the first line of
article 27 (I). Regarding the authority receiving the request,
he proposed that words on the following lines should be
added to the paragraph: "The authority receiving the request
shall be the court or the authority mentioned in article 6." He
also supported the Austrian suggestion to delete sub
paragraphs (a), (b) and (c).

70. The CHAIRMAN said he had the impression that there
was wide agreement that the article should apply only to
arbitrations taking place in the territory of the State. He
suggested that, pending discussion of a secretariat proposal
on the subject, the reference to arbitral proceedings "held in
this State" should be retained. There was also support for the
deletion of subparagraphs (a), (b) and (c) in article 27 (I).
Regarding the French amendment to that paragraph, he
suggested that it might be unwise to amend a text which had
been agreed upon as a compromise after prolonged
discussion. He wished to know whether the members of the
Commission were prepared to reach preliminary agreement
on those lines.

7I. Mr. SAMI (Iraq) suggested that article 27 should be
added to those listed in article 6.

72. Mr. HERRMANN (International Trade Law Branch)
explained that article 6 was concerned with centralizing the
functions of a specially designated court. It would have been
inappropriate for the list in it to include article 27, which was
concerned with matters such as hearing witnesses, obtaining
access to premises, and so forth; in these matters, local court
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jurisdiction was determined by other factors, such as
residence of witness or location of premises.

73. Mr. MATHANJUKI (Kenya) agreed with the
Chairman's conclusions but thought that the Indian
amendment to article 27 (1) should be borne in mind.

74. Mr. LAVINA (Philippines) also agreed with the
Chairman's conclusions but considered that it might, on rare
occasions, be necessary to request assistance from a court in a
foreign State, as indicated in the United States proposal, now
withdrawn. He supported the proposal to delete sub
paragraphs (a), (b) and (c) in article 27 (1).

75. Mr. TANG Houzhi (China) said that he entirely agreed
with the Chairman's summing up. He also supported the
French amendment to article 27 (1).

76. Mr. VOLKEN (Switzerland) said that he too supported
the Chairman's conclusions.

77. In his opinion, the French amendment was not strong
enough. The matter to be regulated was the contact between
the arbitral tribunal and the State court. He suggested
wording on the following lines: "When a court of this State
receives a request for obtaining evidence from an arbitral
tribunal, this State court shall act on such a request."

78. Mr. SEKHON (India) said that he agreed with the
Chairman's summing up and supported the territorial
approach in article 27 (I). He pointed out that the definition
of "court" in article 2 would not be appropriate to article 27
as far as routing of requests was concerned, since more often
than not requests were made by bodies which were not bodies
or organs of the judicial system of a country.

79. The CHAIRMAN suggested that it should be noted in
the report that the rules in question did not apply to routing
of requests but only to originating and complying with
requests.

80. It was so agreed.

81. Mr. KADI (Algeria) also endorsed the Chairman's
summing up. Regarding the question raised by the representative
of Iraq, he saw a link between articles 25 and 27, because both
dealt with assistance. If the Iraqi proposal were supported, he
would suggest a draft on the following lines: "In arbitral

proceedings held in this State and in accordance with article 6,
the arbitral tribunal may request assistance from a competent
court in taking evidence or obtaining documents."

82. The CHAIRMAN said that if there were no objections the
amendment could be sent to the drafting committee.

83. It was so agreed.

84. Mr. LOEFMARCK (Sweden) drew attention to his
Government's suggestion (A/CN.91263, p. 39, para. 6) that an
explicit provision should be included to the effect that refusal
of a party possessing evidence to comply with an order to
produce it should be interpreted to that party's disadvantage.
If that notion were generally accepted, he would be satisfied if
it was simply mentioned in the report.

85. The CHAIRMAN said that the report would mention
the proposal and also that it had not been opposed.

86. It was so agreed.

87. Mr. LEBEDEV (Union of Soviet Socialist Republics)
agreed with the Chairman's summing up but asked whether
the scope of territorial application would be included in
article 27 or in a separate article, as proposed by the
secretariat (A/CN.9/XVIII/CRP.12).

88. The CHAIRMAN said that for the time being, territorial
scope would be included in article 27 but might prove
superfluous when the secretariat proposal came to be
discussed.

Article 27 (2)

89. Mr. LAVINA (Philippines) proposed the deletion of the
concluding portion of the paragraph "either by taking the
evidence itself or by ordering that the evidence be provided
directly to the arbitral tribunal". The provision would thus
end at the word "request".

90. The CHAIRMAN said that in the absence of any
opposition he would take it that the Commission agreed to
adopt article 27 (2) with that amendment.

91. It was so decided.

The meeting rose at 12.25 p.m.

326th Meeting

Monday, 17 June 1985, at 2 p.m.

Chairman: Mr. LOEWE (Austria)

The meeting was called to order at 2.10 p.m.

International commercial arbitration (continuetl)
(A/CN.9/246, annex; A/CN.9/263 and Add.I-2; A/CN.9/264)

Article 28. Rules applicable to substance of dispute

Article 28 (1)

1. Mr. BONELL (Italy) said that his delegation welcomed
paragraph (1) because most existing national laws on arbi
tration did not deal with the law applicable to the substance
of the dispute. That created difficulties with regard to disputes
of an international character. So far, the problem had been

solved either by applying the law of the place of arbitration or
the law of the procedure selected by the parties, or by leaving
it to the arbitral tribunal to determine the rules of private
international law it considered appropriate to the case. Both
solutions were unsatisfactory; the first because frequently
there was very little connection between the place of
arbitration and the substance of the dispute, and the second
because of the uncertainty to which it could give rise. In both
cases it was assumed that, just like a national court, the
arbitral tribunal should settle disputes according to the
substantive law of a given State. His delegation, on the other
hand, considered that parties should be allowed to denation-
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alize the dispute by indicating as a basis for its settlement
rules and principles of a different nature, taken, for example,
from international instruments, whether in force or not,
widely observed trade usages and principles or rules common
to the national legal systems of both parties.

2. Mr. KIM (Observer for the Republic of Korea) proposed
that the title of article 28 should be amended to read "Rules
and principles applicable to substance of dispute". The first
sentence of paragraph (1) should correspondingly be amended
to read "The arbitral tribunal shall decide the dispute in
accordance with such rules and principles of law as are
designated by the parties". The remainder of the first sentence
and the second sentence, which was redundant, should be
deleted.

3. Mr. SZA,SZ (Hungary) said that paragraph (1) introduced
a new approach to the choice of applicable law. His
Government would have preferred a more traditional one, but
if there was massive support for the paragraph, it would
accept it. All the same, the term "rules of law" was very
imprecise and would give rise to numerous difficulties of
interpretation in nationallegislations. That seemed clear from
the written comments on the article. He would recommend
that any country adopting the term should provide a
definition of it. He approved the second sentence of para
graph (1) for usefully making clear that the position was
about conflict of laws rules.

4. The CHAIRMAN observed that without that sentence
the parties might find that the legal system of their choice
referred them unexpectedly to that of a third State.

5. Mr. HOELLERING (United States of America) approved
the existing text of the first sentence and the idea of extending
party autonomy to the step of designating the applicable law.
The time was ripe for giving parties a new and wider range of
options for the rules of law which might apply to the
settlement of international commercial disputes. His delegation
also approved the second sentence of the paragraph.

6. Mr. SEKHON (India) said he felt that the present text of
paragraph (1) would create unnecessary confusion. He would
prefer it to be replaced by the formulation used in article 33 (I)
of the UNCITRAL Arbitration Rules.

7. Mr. BOGGIANO (Observer for Argentina) said that the
text of paragraph (1) should be approved, on the under
standing that the expression "rules of law" did not mean
exclusively the national law of a given State; the parties would
thus be able to subject their dispute to international rules and
practices or international conventions as well. In view of the
broad scope of application of the Model Law and the wide
interpretation it gave to the word "commercial", a large
number of relationships might become subject to arbitration.
It was therefore appropriate to give parties the greatest
possible autonomy, within the limits set by the Model Law in
respect of public policy, for subjecting complex contractual
and other relationships to rules of their choice.

8. Mr. SCHUMACHER (Federal Republic of Germany)
said that in its written comments (A/CN.91263, p. 40, para. 3)
his delegation had already expressed its appreciation of the
wide range of options offered to parties by paragraphs (1) and
(3) of article 28. In its understanding, the term "rules of law"
gave parties the possibility to choose as applicable a mixture
of rules from more than one legal system. That followed from
paragraph (3), for if parties were free to agree on a decision eX
aequo et bono they must also be free to agree on the
application of legal rules from wherever they were drawn. His
delegation was in favour of paragraph (1) as it stood.

9. Mr. ROEHRICH (France) said that his delegation fully
approved paragraph (1). The principle of party autonomy
required that parties should be free to choose a mixture of
different legal systems, or trade usages or international
conventions which had not yet entered into force, as the rules
of law appropriate for their purposes. He also approved the
prohibition of unintentional referral which the second sentence
of paragraph (1) provided.

10. Mr. GRAHAM (Observer for Canada) said that he was
in favour of paragraph (1) as it stood.

11. Mr. LEBEDEV (Union of Soviet Socialist Republics)
referred to his delegation's written comments on para
graph (1) (A/CN.91263, p. 41, para. 5), in which it expressed
its desire for a more traditional approach to a complex and
controversial issue than the paragraph provided. Instead of
using the very vague concept of "rules of law", the paragraph
should refer to "law" as that term was understood in
international conventions in force and in the UNCITRAL
Rules and other similar international documents. That was
the traditional approach; it had proved effective in practice
and would be understood by those applying the Model Law.
The expression "rules of law" was an innovation the use of
which had not reaIly been justified or well defined by its
proponents. He agreed with them that parties should have an
opportunity to select the laws not of one country but of
several, a process which had begun with the introduction into
French jurisprudence of the concept known as depe(:age.
However, the use of the expression "rules of law" did not
address that issue, which would have to be solved by national
conflict of laws rules and international conventions dealing
with them.

12. The proponents of change had .also said that it was
desirable to allow arbitrators to settle disputes on the basis of
rules designated by the parties. That would be a matter of the
terms of the contract between the parties, which could refer to
model rules or model contracts in various fields of trade. The
point had also been made that parties should be free to call
for the application of trade usages. He thought it would be
better to adopt expressis verbis the approach to those
questions set out in article 33 (3) of the UNCITRAL
Arbitration Rules, which required the arbitrators to apply the
terms of the contract and take into account the usages of the
trade. In that way the desiderata he had mentioned would be
accommodated directly and not, as in the present text,
indirectly by the use of the nebulous expression "rules of
law".

13. Mr. KADI (Algeria) supported the changes proposed by
the Soviet Union representative. He was in favour of the text
of paragraph (I) in all other respects.

14. Mr. VOLKEN (Observer for Switzerland) said that he
too did not care for the term "rules of law". The Soviet
Union representative had drawn attention to the fact that its
use seemed intended to permit the process known as depe(:age.
The 1980 Rome Convention on the Law Applicable to
Contractual Obligations had gone a step in that direction in
that it permitted different parts of a contract to be subject to
different law, but it did that as an exception, whereas the
present text of paragraph (1) might suggest that depe(:age was
the basis of the rule. With such a provision there was a danger
of allowing the contract as a whole to be split up into too
many parts. For that reason, his delegation would prefer a
text on the lines of article 33 (1) of the UNCITRAL
Arbitration Rules.

15. Mr. OLUKOLU (Nigeria) said that his delegation had
difficulty in accepting paragraph (I). Like the representatives
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of India and the Soviet Union, he would advocate the
adoption of the UNCITRAL Rules on the subject.

16. Mr. DUCHEK (Austria) said that his approach was
much the same as that of the Hungarian representative. His
delegation could accept the present wording of paragraph (1)
but it would not be disappointed if the paragraph mentioned
the notion of "law" instead of "rules of law". He had nothing
against permitting parties to combine laws from more than
one national legal system, but in practice such an arrange
ment rarely appeared in contracts. As to international
conventions, it was a matter of technique whether parties
wrote the rules concerned into their contract or made a
general reference by name to the relevant convention as, for
example, the 1980 United Nations Convention on Contracts
for the International Sale of Goods. Although he did not
share the concerns expressed by the Soviet Union represen
tative, he thought it was essential for the Commission's
understanding of the paragraph to be clarified in the report.
The reference in the secretariat commentary to "rules of law"
as providing the parties with a "wider range of options"
(A/CNA/264, p. 61, para. 4) was far too vague to serve that
purpose.

17. Mr. STROHBACH (German Democratic Republic)
endorsed the views expressed by the Soviet Union represen
tative. He too would like the paragraph to refer to the terms
of the contract and trade usages and to employ the expression
"law", wel1 known in the context, instead of "rules of law".
He therefore advocated the reformulation of paragraph (l)
along the lines of the UNCITRAL Arbitration Rules.

18. Mr. GOH (Singapore) said that his delegation was
happy with the existing draft, which gave recognition to
widely accepted practices. In his understanding, the terms
"rules of law" and "law" conveyed the same meaning, and
any distinction drawn between them was largely a question of
semantics.

19. Mr. MOELLER (Observer for Finland) said that his
delegation would prefer the term "law" to "rules of law",
since many of those in Finland who had been asked to
comment on the draft had had difficulty in understanding the
latter term. However, there was not much difference in
substance or in practice between the two terms, and if many
delegations were strongly in favour of the term "rules oflaw",
his delegation could accept it.

20. Mr. SAWADA (Japan) said that "law" on the one hand
and a decision ex aequo et bono on the other could be
regarded as two poles between which lay something else,
namely the rules of businessmen and business associations.
He agreed with the view of the Federal Republic of Germany
that the term "rules of law" should be interpreted in a broad
sense to cover that intermediate position al10wing deviation
from provisions of law. Although the Soviet Union represen
tative had indicated that the term was too nebulous, but the
classical concept of "law" would be too narrow. Perhaps the
Commission should add to the expression "rules of law" in
paragraphs (I) and (2) the term "trade usages" to cover the
position fully.

21. Mr. ENAYAT (Observer for the Islamic Republic of
Iran) said that his delegation would like the wording of
paragraphs I and 2 of article 33 of the UNCITRAL Rules to
be used for paragraphs (1) and (2) of article 28 of the Model
Law. It could accept the text proposed by the Working Group
for article 28 (3).

22. Mrs. DASCALOPOULOU-LIVADA (Observer for
Greece) said that her delegation would be reluctant to accept

the first sentence of article 28 (1) as it stood; the expression
"rules of law" left the door wide open to extravagant choices
by the parties, including the application of a combination of
rules drawn from various legal systems and possibly also from
an international legal instrument which might or might not
have come into force. She favoured instead the use of
article 33 (1) of the UNCITRAL Arbitration Rules, which
employed the term "law". As to the second sentence, she
could accept the wording proposed by the Working Group.

23. Mr. PELICHET (Observer for The Hague Conference
on Private International Law) said that if the expression
"rules of law" permitted depe(:age or dismemberment, it
would be a shame to exclude that option by returning to the
wording of the UNCITRAL Rules, since the current trend in
private international law was to permit depe(:age. Also, if
"rules of law" was understood as referring to laws not
enacted by a State legislature, party autonomy would not be
restricted. The main concern was that the parties should be
entirely free to choose whatever rule they pleased for their
contract.

24. Mr. PAULSSON (Observer for the Chartered Institute
of Arbitrators) said that in practice a contract scarcely ever
referred to several national bodies of law; however, parties
often stipulated that a particular portion of a body of law did
not apply to a contract. Swiss law, for example, was often
viewed as being appropriately neutral for international
contracts but as al10wing too much scope for judicial1y
ordered set-off. Consequently, parties often accepted Swiss
law for settlement of their disputes with the exception of the
provision which established judicially ordered set-off. If the
term "law" was incorporated in the text, arbitrators might be
tempted to conclude that the parties had made an inappro
priate choice.

25. Mr. RAMOS (Observer for Portugal) said that he
approved the text as it stood, including the reference to "rules
of law", which expanded the range of choice available to the
parties.

26. Mr. BROCHES (Observer for the International Council
for Commercial Arbitration) said that he ful1y approved the
text as it stood. Contracts often incorporated a reference to a
law as it was worded at a given time but stipulated that any
subsequent amendments to it would not necessarily apply to
the contract.

27. Mr. MTANGO (United Republic of Tanzania) suggested
that the problem facing the Commission might be overcome if
the text read "law and/or rules of law".

28. Mr. ROEHRICH (France) said that the important point
was that the parties must have the right to choose for the
settlement of their dispute a set of provisions which was not
necessarily contained in an enacted law and would enable the
arbitrators to decide the dispute as flexibly as possible. Above
all, parties wished to be certain that it would be settled on the
basis of known considerations, which might be trade usage,
the provisions of a convention which had not yet entered into
force or the legislation of a third country.

29. Mr. BONELL (Italy) said that, at present, parties who
entered into an arbitral agreement had only two choices: to
ask either that the decision be based on law or that it be made
ex aequo et bono. Article 28 (1) was intended to show that
there were other options: the application, for example, of the
rules of law of any given country or of the provisions of a
convention which had not yet entered into force. If the
Commission reverted to the traditional term "law", it would
miss a marvellous opportunity to assist parties in overcoming
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the many difficulties that they encountered precisely because
the current system offered them only two options.

30. Mr. SZASZ (Hungary) said that international com
mercial arbitration had evolved in such a way that parties
were now able to choose the law of any State for application
to their disputes. They were also free to supplement non
mandatory provisions of law in accordance with their
declared or presumed will, and some States now permitted the
situation that, if parties did not make an express choice, a
decision need not be made ex aequo et bono and another type
of procedure could be applied. The Model Law must allow
parties to use, as the applicable law, the provisions of
conventions which had not yet entered into force. Mentioning
depefage in article 28 (1) would not leave them as free as did
the term "rules of law", which was much broader. The
traditional approach, that of using the word "law", would
also enable parties to choose separate rules for certain
obligations.

31. Mr. VOLKEN (Observer for Switzerland) said that a
reference to depefage, which had been widely acknowledged
to be an acceptable practice, should be included in the text of
the article.

32. Mr. BONELL (Italy) said that his delegation could not
accept that.

33. The CHAIRMAN said that although the Commission
still seemed to be divided as to how to deal with paragraph (I),
considerable support had been expressed for the idea that the
reference to "rules of law" should be replaced by a reference
to "law" and that the latter notion should be interpreted in a
broader sense than previously in the light of developments in
international commercial arbitration practice. It also seemed
to be a widely held view that the paragraph should at least
contemplate allowing the parties to engage in the process
known as depefage. in other words, the specification of
different rules as being applicable to different parts of the
contract.

34. Accordingly, if he heard no objection, he would take it
that the Commission wished to replace the words "rules of
law" by the word "law" in the first sentence of paragraph (1);
to refer the paragraph to the drafting committee with a view
to the incorporation in it of wording which reflected the
notion of depefage; and to explain in the report that the term
"law" should be understood in a broader sens'e than
previously.

35. It was so agreed.

36. Mr. TORNARITIS (Cyprus) said that the decision to
use the word "law" instead of the words "rules of law" in
paragraph (1) was consistent with paragraph (2), where the
term "law" was also used. The difficulty that the Commission
had experienced arose partly from the fact that the English
language had only one word for the two notions expressed in
French as "droit" and "loi". He saw paragraph (1) in terms
of principles of law rather than rules of law. Thus, para
graph (1) would give the parties liberty to adopt any
principles of law that they chose, and failing any designation
by them, the law applicable would be that referred to in
paragraph (2).

Article 28 (2)

37. Mr. BONELL (Italy) withdrew the amendment proposed
by his delegation in its written comments (A/CN.91263, p. 41,
para. 7).

38. Mr. SAWADA (Japan) said that paragraph (2), in
referring to conflict of laws rules, conformed to article 33 (1)
of the UNCITRAL Arbitration Rules. However, he favoured
removal of the reference to the conflict rules for two reasons:
(1) it would be simpler directly to designate a substantive law;
(2) the conflict rules would point only to the "narrow" law
and that would not accord with the decision just taken to give
a wide meaning to the term "law" in the first paragraph.

39. Mr. SCHUMACHER (Federal Republic of Germany)
said that in its written comments his delegation had expressed
reservations in regard to paragraph (2) but was now prepared
to allow more discretion to the arbitrators than it had earlier
thought desirable. It therefore withdrew its objection to the
paragraph, which was in conformity with the 1961 European
Convention, the ICC rules and the UNCITRAL Arbitration
Rules.

40. Mr. HOELLERING (United States of America) said
that his delegation had reached the conclusion that the
conflict of laws provision should be deleted in order to
provide for a more flexible and modern approach to the
international commercial arbitration process. In that con
nection, it agreed with the written comments of Sweden
(A/CN.91263, p. 40, para. 2) and ICC (A/CN.91263/Add.l
(article 28), p. 16, para. 1).

41. His delegation strongly recommended that paragraph (3)
or some other part of the article should contain a reference to
the terms of the contract and to trade usages. That language
had been deleted from the draft text by the Working Group
on International Contract Practices at its sixth session
(A/CN.9/245, para. 99). However, it was to be found in
article 33 (3) of the UNCITRAL Rules and had been adopted
and recommended by the General Assembly as being accept
able to countries with different legal systems. It was also to
be found in article VII (I) of the 1961 European Convention.

42. Mr. STROHBACH (German Democratic Republic) said
that paragraph (2) should remain as it was, as being in
harmony with the 1961 European Convention.

43. Mr. BOGGIANO (Observer for Argentina) said that he
was in favour of deleting the reference to the conflict of laws
rules. Its removal would allow a wider interpretation of the
word "law", which would then be consistent with its use in
paragraph (I). His delegation would agree to the deletion on
the understanding that the arbitrators could apply a conflict
of laws rule if they deemed it necessary but could also use
more direct means to find the appropriate law.

44. Mr. ROEHRICH (France) said that one reason for
deleting the reference to conflict of laws rules was that it was
counter to the modern trend in international commercial
arbitration practice.

45. Mrs. RATIB (Egypt) said that her delegation was in
favour of paragraph (2) as it stood. A point to bear in mind
was that under article 1 (2) (c) the parties to a dispute could
expressly agree that the subject-matter of the arbitration
agreement related to more than one country; in other words,
two nationals of the same country could agree that the
subject-matter of the arbitration was of an international
character. The arbitration process would then take place in
the territory of the two nationals but the arbitrators would be
free to decide to apply the law of a different territory. She
doubted whether that was advisable.

46. Mr. LOEFMARCK (Sweden) said that in its written
comments on the article as a whole (A/CN.9/263, p. 40,
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para. 2), his delegation had suggested that the article as it
stood reflected a rather traditional view of the question and
that if it was adopted, there might be a risk of impeding the
trend towards a freer judgement of the question of choice of
law. His delegation was therefore in favour of deleting the
reference in paragraph (2) to conflict of laws rules.

47. Mr. SZASZ (Hungary) said that his delegation was in
favour of leaving the text as it stood because it was concerned
about the relationship between paragraphs (1) and (2). If the
term "law" was going to be taken as encompassing things
that were not actually law, it would be difficult to be sure of
the meaning of paragraph (2) and would lead to giving it
equal status with paragraph (1) as far as the question of law
was concerned. However, his delegation would not object
strongly to the proposed deletion because there was certainly
a trend in international trade law of the kind described by the
Swedish representative.

48. Mr. GRIFFITH (Australia) said that his delegation was
in favour of deleting the reference to conflict of laws rules. It
considered the relationship between paragraphs (I) and (2) to
be sufficiently well established.

49. Mr. BONELL (Italy) said that his delegation also
supported the Japanese proposal. The term "law" as used in
paragraph (I) was to be explained in the report. As far as its
use in paragraph (2) was concerned, it should be understood
that national legislatures should adopt a consistent approach
to the two paragraphs when transferring the Model Law to
their own legislation.

50. Mr. SAMI (Iraq) said that the deletion of the reference
to the rules of conflict of laws would make paragraph (2)
consistent with paragraph (I).

51. Mr. TANG Houzhi (China) said that he was in favour of
leaving both paragraphs as they stood. His delegation
opposed the suggestion to delete the reference to conflict of
laws rules from paragraph (2) because it believed that without
it the arbitral tribunal would be likely in most cases to apply
the law of the place of arbitration. Furthermore, the
UNCITRAL Rules used that wording.

52. Mr. MATHANJUKI (Kenya) said that his delegation
too felt some apprehension about the deletion, since it would
give too much power to the arbitral tribunal, particularly
when two parties coming from two different legal systems
were involved in the dispute. The arbitral tribunal ought to
have to take into account the law most closely connected with
the performance of the contract.

53. Mr. LEBEDEV (Union of Soviet Socialist Republics)
said that paragraph (2) should be left as it stood. It
represented a well-known compromise that had been achieved
in 1961 during the preparation of the European Convention.
The aim of the compromise was to establish certainty and
predictability in the arbitrators' choice of the applicable law.
They would be required to choose one system at the outset of
the conflict, on the basis of which they would determine the
applicable law. The deletion of the reference to conflict of
laws rules would grant the arbitrators absolute freedom in the
choice of the applicable law and would constitute a precedent
that would be unacceptable to many countries. His delegation
considered, therefore, that acceptance of the text proposed by
the Working Group was the best course.

54. Mr. GRAHAM (Observer for Canada) said that he
favoured the idea of deleting the reference to conflict of laws
rules, for the reasons expressed by previous speakers.

55. Mr. DUCHEK (Austria) said it was true that, in matters
of international commercial arbitration, predictability was an
important criterion. He was not certain, however, that it
would be satisfied any more easily with the existing text than
with the wording which would result from the deletion.
Conflict of laws rules were themselves very flexible and could
well allow resort to the law most closely connected with the
subject of the dispute. As it stood, the paragraph could create
a situation in which the parties might well be surprised by the
ultimate ruling as to which law would apply. If they had
foreseen such a possibility, they might have come closer to
agreeing between themselves on the choice of law. It was
important, therefore, for the arbitrators to inform the parties
as soon as possible what set of rules their decision would be
based on.

56. His delegation therefore considered that, while keeping
the reference to conflict of laws rules would not greatly affect
the situation, its deletion would make the relationship
between paragraph (2) and paragraph (I) awkward. The word
"law" used in paragraph (I) could, in the interest of party
autonomy, be interpreted as including conventions not yet in
force. The situation in paragraph (2) was different, in that
"law" would mean existing national law. It might therefore be
advisable for the Commission to reconsider its decision to
replace the words "rules of law" in paragraph (1) by the word
"law" if its intention was to restrict paragraph (2) to law in
the sense of a national set of rules. If that was done, his
delegation would be able to agree to the deletion of the
reference to conflict of laws rules.

The meeting rose at 5.05 p.m.

327th Meeting

Monday, 17 June 1985, at 7 p.m.

Chairman: Mr. LOEWE (Austria)

The meeting was called to order at 7.05 p. m.

International commercial arbitration (continued)
(A/CN.9/246, annex; A/CN.9/263 and Add.l·2; A/CN.9/264)

Article 28. Rules applicable to substance of dispute (continued)

1. Mr. KIM (Observer for the Republic of Korea) saw no
need to include the phrase "conflict of laws" but proposed, as
a compromise, to insert after the words "conflict of laws
rules" the additional wording "and/or the general rules and

principles of private international law". He further proposed
an additional clause to the effect that in cases where the
parties agreed, or the tribunal deemed it necessary, the
tribunal' could' apply any established custom or usage of
international t{'ade.

2. The CHAIRMAN said that that proposal would involve
the reconsideration of article 28 (I) since it would give wider
powers to the arbitrators than to the parties, thereby reversing
the present position.
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3. Mr. TANG Houzhi (China) suggested that the deletion of
the words "conflict of laws" might lead to a situation where
courts in developing countries were excluded. Where the
parties designated in their agreement a third country as the
place of arbitration but failed to state which law applied, then
it was likely that the law of that third country would apply,
because it would be considered that such was the intention of
the parties. However, if the reference to conflict of laws rules
was retained, the arbitral tribunal would use those rules in
determining which law to apply, and where one of the parties
was from a developing country, the law of that country might
thus be considered as the applicable law. That possibility of
applying the law of a developing country should not be
excluded.

4. He felt that consistency between paragraphs (I) and (2)
was not the most important consideration. To avoid dis
crepancy, it would in any case be better to retain the text as
drafted by the Working Group.

5. Mr. SEKHON (India) said that he preferred article 28 (I)
to be formulated as in article 33 of the UNCITRAL
Arbitration Rules. His delegation also now felt that
article 28 (2) should be retained as it stood, since deletion of
the reference to "conflict of laws" would give the arbitral
tribunal too wide a discretion. It would be prudent to retain
some degree of regulation.

6. Mr. VOLKEN (Observer for Switzerland) favoured
deleting the words "conflict of laws" because they contributed
little to the powers of the tribunal. In any event, an arbitral
tribunal would have to justify its choice of applicable law.
Under article 28 (2) as drafted, it would in addition have to
justify its choice of conflict of laws rules, so that two
justifications would be required. He also feared that the
choice of conflict of laws rules, and the justification of that
choice, would be influenced by the result desired. Deletion of
the reference to conflict of laws did not exclude choice by the
arbitrators and was therefore the better solution.

7. Mr. MTANGO (United Republic of Tanzania) thought
that article 28 (2) should be retained as it stood.

8. Mr. BONELL (Italy) recalled that the Commission,
despite divided opinion, had accepted change (the replacement
of "rules of law" by "law") in paragraph (I); to be consistent,
it should now accept the proposed change in paragraph (2),
namely the deletion of "conflict of laws", on which opinion
was also divided. Since that would be unsatisfactory, he
proposed, as a compromise, that the decision relating to
paragraph (1) should be reversed and that both paragraphs (I)
and (2) should be retained as drafted.

9. The CHAIRMAN said that paragraph (I) had already
been decided. The difficulty in the case of paragraph (2) was
that without the reference to conflict of laws, it would no
longer be in harmony with paragraph (I). Moreover, opinions
on that point were equally divided.

10. Mr. JOKO-SMART (Sierra Leone) ~uggested that para
graphs (I) and (2) should be taken together. Once the parties
had chosen the law to be applied, that law would include both
substantive law and conflict of laws rules. There would
therefore be no need to attempt to distinguish them.

11. Mr. MOELLER (Observer for Finland) said it was clear
that the arbitrators must use some rules to determine the
applicable law, and he supported the proposal by the
representative of Italy.

12. Mr. RUZICKA (Czechoslovakia) said his delegation
supported the text as it stood. With reference to the
comments by the Observer for Switzerland, he stressed that
the arbitral tribunal should pay main attention to the contract
and should therefore deal with the conflict of laws rules first.

13. Mr. KADI (Algeria) favoured the retention of article
28 (2) as it stood.

14. Mr. MOURA RAMOS (Observer for Portugal) favoured
keeping article 28 (2) as drafted. With regard to the problem
raised by the Observer for Switzerland, he felt that, once the
choice of conflict of laws rules had been justified, no further
justification would be required. Moreover, if the phrase
"conflict of laws" were deleted, it would allow the arbitrators
to choose any substantive law they wished, and that would
give them far too great a latitude.

15. Mr. LAVINA (Philippines) favoured retaining para
graph (2) as it stood for the reasons given by several
representatives, including those of the Soviet Union, China
and Japan. He also felt that consistency between para
graphs (I) and (2) was required and that it would therefore be
better to retain the words "rules of law" in paragraph (I). As
a matter of procedure, where there was equally divided
opinion, the draft as prepared by the Working Group should
be retained.

16. Mr. LEBEDEV (Union of Soviet Socialist Republics)
said that article 28 was in effect no more than a guideline,
since there were no sanctions in the Model Law for failure to
observe its provisions. There was, for example, no possibility
of setting aside the arbitral decision under article 34 if the
arbitrators did not apply the applicable law. A guideline
might be useful if its content had been agreed, but the fact
was. that the Commission could not agree on what was to be
included in the article and it might therefore be better to take
a more radical approach and delete both paragraphs
altogether.

17. Mr. ROEHRICH (France) said that a law on inter
national commercial arbitration could not remain silent on
the choice of law governing the arbitration. He agreed with
the comments of the representative of the Philippines. Lastly,
with regard to the choice of rules for arbitration, it was
reasonable that the parties should have greater freedom than
the arbitral tribunal.

18. Mr. LOEFMARCK (Sweden) said that he agreed with
the representative of the Soviet Union and felt that at least the
first sentence of paragraph (I) and of paragraph (2) should be
deleted. His delegation could, however, also accept the text of
the two paragraphs as drafted by the Working Group.

19. Mr. GRIFFITH (Australia) said that, looking at
article 28 as a whole, it would be better for the Commission
to retain the text as drafted by the Working Group. Where
there was not clear support for a change, it was appropriate
to retain the text drafted by the Working Group.

20. Mr. MTANGO (United Republic of Tanzania) proposed
the inclusion of both the alternative wordings for para
graph (I), leaving it to individual States to select whichever
they felt appropriate. It would then be possible to retain
paragraph (2) as it stood.

21. Mr. HOELLERING (United States of America) opposed
the deletion of paragraphs (1) and (2). The two paragraphs
were interrelated and had been discussed at length in the
Working Group, which had reached a consensus on the
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drafting of the text. A reasonable solution, therefore, would
be to accept the text as it stood. He did not favour leaving
options open, as the role of the Commission was to give
guidelines.

22. Mr. JOKO-SMART (Sierra Leone) agreed with the
representatives of the United States and France that article 28
could not be omitted from the Model Law. He could accept
the text as it stood.

23. Mr. HOELLERING (United States of America) proposed
the insertion of a new paragraph (3) to provide that the
arbitral tribunal should decide in accordance with the terms
of the contract and take account of the usages of the trade
applicable to the transaction, in line with article 33 (3) of the
V~CITRAL Arbitration Rules.

24. Mrs. VILUS (Yugoslavia) supported the United States
proposal, although with reservations regarding the inclusion
of the reference to terms of contract and the use of the
wording "take into account".

25. Mr. BONELL (Italy) withdrew the Italian written
proposal for an addition to the present article 28 (3)
(A/CN.9/263, p. 42, para. 11).

26. Mr. BROCHES (International Council for Commercial
Arbitration) suggested that the terms amiable compositeur and
ex aequo et bono should be described as equivalents (for
instance by using amiable compositeur in the French text,
followed by ex aequo et bono in brackets, and dealing
similarly with the English text) to avoid their being possibly
interpreted as involving different procedures.

27. The CHAIRMAN thought that was a drafting point. He
hoped that the proposal to include a new paragraph (3)
relating to usages would adopt the wording of article 33 (3) of
the UNCITRAL Arbitration Rules, in order to avoid a
lengthy drafting discussion.

28. Mr. MTANGO (United Republic of Tanzania) supported
the suggestion that the proposed new article 28 (3) should
conform to article 33 (3) of the UNCITRAL Arbitration
Rules.

29. Mr. AYLING (United Kingdom) said it was essential to
introduce the rule proposed by the United States represen
tative, which was similar to the one in the UNCITRAL
Arbitration Rules, since the pre-eminent obligation of the
arbitral tribunal was to determine the matter in dispute by
applying the terms of the contract. His delegation therefore
strongly supported the United States proposal.

30. Mr. PELICHET (Observer for The Hague Conference
on Private International Law) said there was a contradiction
between article 28 and article 2 (c), which permitted parties,
when allowed to do so by "this Law", to decide on such
matters as giving decision-making authority to a third party
or institution. First, it was certainly not the intention of the
Working Group to allow a body such as the International
Chamber of Commerce to decide on which law to apply to a
substantive dispute. Secondly, even if the parties allowed the
arbitrators to do so, that would conflict with the provisions of
article 28, whereunder the arbitral tribunal was bound to
decide the dispute in accordance with the law chosen by the
parties. If the two provisions remained as they stood, the
arbitrators would not know whether they had freedom of
choice or were bound instead by article 28. His organization
had therefore proposed the inclusion in article 2 (c) of a
reservation concerning article 28 (A/CN.91263/Add.l, p. 5,
para. 2 in fine).

31. Mr. VOLKEN (Observer for Switzerland) said he agreed
with the Observer for The Hague Conference. Article 2 (c) was
intended to deal with technical aspects and not with choice of
the applicable substantive law.

32. Mr. BOGGIANO (Observer for Argentina) supported
the view expressed by the Observer for The Hague Conference.

33. Mr. AYLING (United Kingdom) said that he could not
accept the proposition that a dispute concerning the applicable
law was not capable of being determined by an arbitral
tribunal, since it was no different from any other dispute.

34. Mr. ROEHRICH (France) said that the provisions of
article 2 (c) related only to the functional matters involved in
the constitution of an arbitral tribunal. They did not extend
to the substantive matters referred to in article 28 (2).

35. Mr. MATHANJUKI (Kenya) was opposed, at that late
stage, to reopening discussion of the definitions contained in
article 2 (c).

36. Mr. STROHBACH (German Democratic Republic) said
that a solution would be to state in article 2 (c) where, in the
Model Law, the parties were free to decide certain issues.

37. The CHAIRMAN suggested that that was a drafting
problem and invited the Observer for The Hague Conference
and the representative of the German Democratic Republic to
submit a draft for consideration by the Commission.

38. With regard to article 28 as a whole, the feeling of the
Commission appeared to be that paragraph (I), contrary to
the earlier ruling, should be retained as drafted by the
Working Group, that paragraph (2) should remain as drafted
by the Working Group, that a new paragraph (3), corres
ponding to article 33 (3) of the UNCITRAL Arbitration Rules,
should be inserted and that the former paragraph (3) should
be renumbered paragraph (4).

39. It was so agreed.

Article 29. Decision-making by panel ofarbitrators

40. Mr. GRIFFITH (Australia) said that he assumed that
the reference to "a presiding arbitrator" in article 29 implied
that the presiding arbitrator would be the third arbitrator
chosen by the arbitrators appointed by the parties. As he
understood it, it was also implicit in the Model Law that, in
the absence of any express requirement to the contrary, it was
not necessary for arbitrators to be formally present in order
to take decisions. Decisions could be taken by telephone, telex
or similar means of communication; that point should be
recorded in the commentary on the Model Law for the
guidance of national legislators.

41. Difficulties were bound to arise if, as stated in the
second sentence of article 29, the arbitral tribunal were
empowered to authorize a presiding arbitrator to settle
procedural questions. In common law countries at least, the
distinction between procedural and substantive matters was
not always clear. That was not important where it was the
parties that authorized a presiding arbitrator to take decisions
and not the arbitral tribunal. In order also to avoid possible
conflict between the arbitrators on such questions, he
proposed the deletion of the words "or the arbitral tribunal".

42. The CHAIRMAN said the Commission might perhaps
agree that it would be sufficient to mention in the report the
matters referred to by the representative of Australia.
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43. Mr. SEKHON (India) said he was concerned that, unlike
in article 7 of the UNCITRAL Arbitration Rules, the Model
Law contained no definition of the presiding arbitrator, nor
did it indicate the manner of his appointment.

44. Mr. HERRMANN (International Trade Law Branch)
said that the question of definition and appointment of the
presiding arbitrator was encapsulated in the very careful
wording of the second sentence of article 29. In English, the
use of the indefinite article "a" before the words "presiding
arbitrator" meant that there need not necessarily be such an
appointment. With regard to the distinction between pro
cedural and substantive matters, it had been felt, when
drafting the article, that since the arbitraltribunal had powers
to decide on matters both of procedure and of substance, it
should also have power to decide on the distinction between
them.

45. Mr. GRIFFITH (Australia) said that a presiding arbi
trator authorized by the arbitral tribunal might not necessarily
be the third arbitrator appointed by the arbitrators of the
parties. In such a case, questions of procedure might be
decided by an arbitrator designated by one of the parties
alone. That would remove proceedings from the control of
the parties, which was contrary to the intentions of the Model
Law. His delegation would therefore prefer that the words
"or the arbitral tribunal" should be deleted, but if that did
not prove acceptable, it would prefer to retain the text as it
stood.

46. Mr. MELIS (Austria) said he felt it was already implied
in the first sentence of article 29 that the arbitral tribunal was
empowered to authorize one of its members to take decisions.
The reference to "the parties" in the second sentence should
be deleted, since it was inconsistent. A problem could arise
where two arbitrators authorized a presiding arbitrator to
take decisions but that arbitrator refused to act alone. That
problem could be avoided if a unanimous decision of the
arbitral tribunal were required for the authorization of a
presiding arbitrator.

47. Mr. MOELLER (Observer for Finland) said that where
the arbitral tribunal could not reach a majority decision, the
presiding arbitrator should decide as ifhe were sole arbitrator. It
was essential, to avoid the wasting of time and money by the
parties, that the arbitral tribunal should always reach a
decision. With regard to the second sentence, he supported
the proposal of the representative of Austria.

48. Mr. HOLTZMANN (United States of America) said
that his delegation favoured the requirement of a majority
decision. Where a presiding arbitrator was empowered to
decide in the absence of a majority, he was in effect a sole
arbitrator. If that was what parties wished, it would be
cheaper and more practicable to appoint a sole arbitrator in
the first place. In addition, the requirement of a majority
decision made it more likely that all issues would be fully
considered as a result of the need to reach agreement.
Moreover, the parties would more readily accept the decision,
thus reducing the likelihood of subsequent litigation or
appeals. He therefore favoured the retention of article 29 as
drafted.

49. Mr. LOEFMARCK (Sweden) said that he agreed with
the representative of Finland that where there was no
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majority, the presiding arbitrator should decide. The parties
wanted a decision, and that a decision should be reached was
more important than the manner of reaching it.

50. Mr. MELIS (Austria) agreed with the United States
representative that where the parties had appointed three or
more arbitrators, all should contribute to the decisions.
However, in the entire history of the ICC, whose rules
allowed a presiding arbitrator to take decisions where there
was no majority, he knew of only two instances when that
had in fact occurred. In practice, therefore, he foresaw little
difficulty in the matter. Also, there was nothing in the first
sentence of article 29 to prevent the parties, where the arbitral
tribunal was unable to reach a decision, from authorizing a
presiding arbitrator to decide alone. The first sentence of
article 29 should therefore be retained as drafted.

51. Mr. ROEHRICH (France) agreed with the United States
representative that, for the reasons stated by him, article 29
should be retained as drafted.

52. Mr. AYLING (United Kingdom) said that his delegation
agreed that article 29 should be retained.

53. Mr. HOLTZMANN (United States of America) opposed
the Australian proposal to delete the words "or the arbitral
tribunal". To do so would make it inconsistent with the
UNCITRAL Arbitration Rules and thus create a serious risk
of conflict where the parties had agreed to use those rules.

54. Mr. TANG Houzhi (China) said he would like to delete
the second sentence of article 29 altogether. Failing that, he
preferred the Austrian proposal to insert the word "un
animously" at an appropriate place in that sentence.

55. Mr. MELIS (Austria) said that the real problem with the
second sentence arose from the use of the word "however",
which implied an alternative power to that given in the first
sentence. That word should therefore be deleted.

56. Mr. SZASZ (Hungary) said that the Working Group
had drafted the article in that form in order to clarify
expressly the rights and powers of the parties and of the
arbitral tribunal.

57. The CHAIRMAN proposed that the second sentence of
article 29 should become a separate paragraph and that the
word "however" should be deleted. It would also be specified
that the arbitral tribunal's decision to authorize a presiding
arbitrator to decide questions of procedure would have to be
taken unanimously.

58. Mr. GRIFFITH (Australia) said that he favoured the
retention of article 29 as drafted, subject to the amendments
thus proposed.

59. The CHAIRMAN said that, in the absence of any
objection, he would take it that the Commission agreed to
approve article 29 as drafted, subject to the proposed
amendments.

60. It was so agreed.

The meeting rose at 9.20 p.m.
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328th Meeting

Tuesday, 18 June 1985, at 9.30 a.m.

Chairman: Mr. LOEWE (Austria)

The discussion covered in the summary record began at 11.10 a.m.

International commercial arbitration (continued)
(AlCN.9/246, annex; AlCN.9/263 and Add.I-2, A/CN.9/264)

Article 30. Settlement

Article 30 (1)

1. Mr. SEKHON (India) suggested that the last part of the
paragraph should be reworded to read "record the settlement
and make the award on the agreed terms".

2. The CHAIRMAN suggested that the amendment should
be sent to the drafting committee.

3. It was so agreed.

4. Mr. GRIFFITH (Australia) said that his delegation
considered that if the parties settled their dispute, they should
be entitled to obtain a record of the settlement in the form of
an arbitral award. There was no reason why the arbitral
tribunal should have discretion not to make an award in those
circumstances. He therefore proposed that the words "and
not objected to by the arbitral tribunal" should be deleted.

5. Mr. GRAHAM (Observer for Canada) said that his
delegation considered that it should be sufficient if the award
was requested by one party. He therefore suggested that the
words "requested by the parties" should be replaced by the
words "requested by one of the parties".

6. Mr. HOELLERING (United States of America) said that
the arbitral tribunal should have discretion not to approve a
settlement, since an arbitral award recording agreed terms
might include something they considered inappropriate.

7. Mr. MOELLER (Observer for Finland) said that he was
in favour of the arbitral tribunal having the discretionary
power, for the reasons stated in paragraph 2 of the secretariat's
commentary (A/CN.9/264, p. 65) and emphasized by the
United States representative. He would prefer the paragraph
to remain unchanged.

8. Mr. SAMI (Iraq) supported the Australian proposal. If
the two parties reached agreement, the proceedings should be
terminated in a form appropriate to them if they so requested.

9. Mr. GRAHAM (Observer for Canada) opposed the
proposal, for the reasons set forth in paragraph 2 of the
secretariat's commentary. There were antitrust and other
considerations which the arbitral tribunal should be able to
take account of, regardless of any agreement by the parties.

10. Mr. de HOYOS GUTIERREZ (Cuba) said that the
arbitral tribunal should not be able to object to a settlement
being recorded in the form of an award. In the event of one of
the parties failing to fulfil the agreement, the award would
constitute useful evidence if the other party sought to enforce
the settlement.

11. Mr. ROEHRICH (France) supported the Australian
proposal and considered it reasonable. Arbitration was only a

manifestation of private justice, and an arbitral tribunal
should not therefore have powers which conflicted with the
will of the parties.

12. Mr. BARRERA GRAF (Mexico) also supported the
Australian proposal.

13. Mr. HOELLERING (United States of America) said
that his delegation felt very strongly that arbitrators should
not be forced to concur in a settlement which might, for
example, violate antitrust laws or income tax laws or be in
furtherance of a conspiracy between the parties. The wording
should remain unchanged; otherwise the arbitrators might
simply be forced to resign from the case. There were also the
UNCITRAL Arbitration Rules to consider.

14. In reply to a question from the CHAIRMAN as to what
would happen if the arbitrators refused the parties' request,
Mr. HOELLERING (United States of America) said that
instances had been rare in which an arbitrator had not signed
the award and the parties had been forced to rely on a private
settlement agreement instead.

15. Mr. SZASZ (Hungary) said that a distinction must be
made between the duty to terminate the proceedings and the
duty to sign an award. It was true that if the parties reached
agreement the arbitration proceedings could not continue.
But the arbitrators should still be free to say that they did not
agree with a settlement because it was against the law. If,
therefore, the text was amended as suggested, it must make a
distinction between the question of termination and the
question of the award.

16. Mr. STROHBACH (German Democratic Republic) said
that he entirely agreed with the preceding speaker.

17. Mr. GRIFFITH (Australia) withdrew his amendment in
the light of the objections raised to it by other speakers, in
particular the United States and Hungarian representatives.

18. The CHAIRMAN suggested that it should be noted in
the report that the question of making an award should be
left to the discretion of the arbitrators.

19. Mr. BONELL (Italy) agreed with the Chairman's sug
gestion. Regarding the Canadian proposal, he felt that if the
text was amended to refer to a request by only one of the
parties, it could easily be understood as implying that no
further agreement was needed to transform the contractual
agreement into an award. That would be unacceptable. He
was strongly in favour of maintaining the existing text.

20. The CHAIRMAN suggested that since there seemed to
be no strong feeling in favour of amending paragraph (1), it
should remain as it was and be sent to the drafting committee
in regard to the change suggested by the representative of
India.

21. It was so agreed.
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Article 30 (2)

22. Mr. SEKHON (India) said that if his amendment to
paragraph (1) was accepted, the words "and shall state that it
is an award" in paragraph (2) would be redundant.

23. The CHAIRMAN suggested that the mattet should be
referred to the drafting committee.

24. It was so agreed.

Article 31. Form and contents ofaward

Article 31 (1)

25. Mr. LAVINA (Philippines) said that the words "provided
that the reason for any omitted signature is stated" should be
deleted. In his view, whether the reason for an omitted
signature was stated or not, the signatures of the majority of
the members of the arbitral tribunal should be sufficient to
validate the award. He asked what the position would be if
the reason for an omitted signature was not given.

26. The CHAIRMAN said that paragraph (1) represented a
compromise between two extreme positions: on the one hand,
that the majority of the arbitrators could take any decision
they wished; on the other, that all the arbitrators must sign an
award. The latter position could lead to difficulties in the
event of an arbitrator's death, illness, prolonged absence or
refusal to sign. If the reason for an omitted signature was not
given, the users of the arbitral award should request the
reason from the arbitrators. He noted that a similar provision
to paragraph (1) was found in article 32 (4) of the UNCITRAL
Arbitration Rules. He suggested that the Commission should
retain the existing wording.

27. It was so agreed.

Article 31 (2)

28. The Commission did not comment on paragraph (2).

Article 31 (3)

29. Mr. GRIFFITH (Australia) proposed that the provision
in the second sentence should apply to the date as well as the
place of the award.

30. Mr. BONELL (Italy) said that the application of the
second sentence might create a legal fiction, since the place
where the award was deemed to have been made might not
necessarily be the same as the actual place of arbitration.

31. Mr. GRIFFITH (Australia) said that a similar legal
fiction might arise with regard to the date of the award.

32. Mr. SZASZ (Hungary) said that there was an important
difference betweeen the date of the award and the place of
arbitration. It was right, for reasons of the enforcement of the
award, that the provision in the second sentence of para
graph (3) should apply to the place of the award. However, in
the case of the date of the award, the parties should have the
right to argue that the date on the award was not the true
date.

33. Mr. HOLTZMANN (United States of America) said
that he was inclined to favour the Australian proposal, which
filled a gap. An arbitral award was often circulated by mail

among the arbitrators for signature, and the date on the
award could be a deemed date just as the place of the award
might be a deemed place. There were legal implications with
regard, for example, to the payment of interest from the date
of an award.

34. Mr. ROEHRICH (France) said that he could not really
understand the Australian proposal. While there could be two
places concerned, namely the place of arbitration and the
place of the award, there could be only one date, namely the
date on which the proceedings ended.

35. The CHAIRMAN pointed out that there could be
several possible dates relating to the award: the date of
signing it, the date of making it or the date of its notification
to the parties. The aim of the Australian proposal was to
prevent any litigation concerning the date of the award, but
the Commission might not see any reason to forbid such
litigation.

36. Mr. ROEHRICH (France) said that there could be
litigation concerning the date, even with the existing text. The
main thing was that the arbitrators should fix the date of the
award; in that respect, the present text was satisfactory. The
introduction of the notion of a deemed date might be more
likely to lead to litigation than leaving the sentence as it was.

37. Mr. MOELLER (Observer for Finland) said that the
purpose of the second sentence was to specify an irrebuttable
presumption about the place of arbitration. The date of the
award should not be treated in the same way. He did not
favour the Australian proposal but thought that the drafting
committee might find a way of overcoming the problem it
addressed.

38. Mr. VOLKEN (Observer for Switzerland) said that the
present text should be retained. He noted that a deemed date
might have implications for the application of article 34 (3)
concerning the time-limit for the setting aside of an award.

39. Mr. BONELL (Italy) said that arbitration rules or
arbitration agreements often set a time-limit for the making of
the award. It sometimes happened that the arbitrators were
not able to keep within the time-limit. If the date of the award
could not be rebutted, difficulties might arise, for example in
connection with the discovery of new evidence.

40. Mr. HOLTZMANN (United States of America) said
that the discussion had made it clear that the place of the
award should be an irrebuttable presumption, while the date
of the award should be a rebuttable one.

41. Mr. GRAHAM (Observer for Canada) said that the
arbitrators could sit in one jurisdiction and make the award in
another. The purpose of the provision was to give the arbitral
tribunal flexibility in stating the place of the award.

42. Mr. JOKO-SMART (Sierra Leone) suggested that the
Commission might dispose of the issue by redrafting the
paragraph as follows: "The award shall state its date, the
place where it is made and the place of arbitration as
determined in article 20 (1)."

43. The CHAIRMAN said that he thought the suggestion
made by the representative of Sierra Leone would lead to a
very long discussion. Since there seemed to be little support
for the Australian proposal, he would take it that the
Commission wished to leave the paragraph unchanged.

44. It was so agreed.
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Article 31 (4)

45. Mr. de HOYOS GUTIERREZ (Cuba) suggested that the
paragraph should provide for the date of notification of the
award, because any time-limit with respect to enforcement
would run from that date. The date of notification could be
determined by the criterion either of the date of dispatch or of
the date of receipt.

46. The CHAIRMAN said that he did not see how the date
of notification could be known in advance and indicated in
the award. Proof of the date of dispatch or receipt could be
obtained only after the event. He suggested that the Com
mission's report should refer to the point made by the
representative of Cuba, indicating the importance of the date
of notification and the need for proof of it to be provided
where possible.

47. Mr. RUZICKA (Czechoslovakia) said that the status
and effects of an award made under the Model Law could
usefully be included in· the article under discussion. His
Government had proposed in its written comments
(A/CN.9/263, p. 44) that a new paragraph should be added
to the effect that an arbitral award made in accordance with
the article had the force of res judicata and would be
enforceable in the courts.

48. Mr. MOELLER (Observer for Finland) supported the
Czechoslovak proposal because it emphasized the fact that an
award did not need to be filed, registered or deposited with a
court in order to be recognized or enforced.

49. Mr. ENAYAT (Observer for the Islamic Republic of
Iran) said that the text should not be changed. The
Czechoslovak amendment would not be consistent with the
provisions concerning suspension of the setting-aside pro
ceedings in article 34 (4).

50. Mr. ROEHRICH (France) said that the Czechoslovak
proposal would duplicate the provisions of article 35 (1),
which stated that an arbitral award should be recognized as
binding irrespective of the country in which it was made.

5I. Mr. HOLTZMANN (United States of America) pointed
out that, under some legal systems, the concept of res judicata
might be too limited for the purposes of the article under
discussion.

52. Mr. LEBEDEV (Union of Soviet Socialist Republics)
said that it was important that the Model Law should specify
whether the arbitration award became binding on the date it
was made, the date on which it was notified to the parties or

at the end of the three-month setting-aside period mentioned
in article 34 (3). The point was relevant to the recognition and
enforcement of foreign arbitral awards under the 1958 New
York Convention. The date on which an arbitral award
became binding could be indicated in a separate paragraph or
simply in a separate sentence.

53. Mr. BONELL (Italy) agreed with the Soviet Union
representative that the date on which an award became
binding should be indicated in the Model Law. He would
prefer that to be done in article 31 (3) or article 31 (4). His
delegation considered that the arbitral award should be
binding from the date on which it was made. However, the
Czechoslovak proposal was not an acceptable way of dealing
with the matter because of its reference to res judicata.

54. The CHAIRMAN said that, in his personal opinion, the
arbitral award should be binding from the date of its
notification to the parties. If that view was acceptable, a
statement might be added to article 31 (4) to the effect that the
award was binding upon the parties from the date of its
delivery to each party. If the award became binding from the
day it was made, it would be binding on the parties before
they had had a chance to study it. On the other hand, three
months was too long a period to allow it not to be binding if
there was clearly no prospect of either party seeking to set it
aside.

55. Mr. HOLTZMANN (United States of America) said
that his delegation supported the Soviet Union suggestion in
principle but felt that the Commission had not yet had time to
consider its implications. The Chairman's suggestion could
mean that the arbitral award would become binding on each
party on a different date.

56. The CHAIRMAN said that, in that case, the later of the
two dates should be taken as the date on which the award
became binding.

57. Mr. VOLKEN (Observer for Switzerland) asked why the
matter had not been made clear in the original draft text of
the Model Law.

58. Mr. HERRMANN (International Trade Law Branch)
said that the issue had been raised in connection with
article 35 but had not been dealt with in the text. It seemed
best for an award to become binding on the date on which it
was made, but as a safeguard, article 34 (3) stated that an
application for setting aside could be made for three months
from the date of notification of the award rather than from
the date on which the award was made.

The meeting rose at 12.30 p.m.
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329th Meeting

Tuesday, 18 June 1985, at 2 p.m.

Chairman: Mr. LOEWE (Austria)

The meeting was called to order at 2.05 p.m.

International commercial arbitration (continued)
(AlCN.9/246, annex; AlCN.9/263 and Add. 1-2, A/CN.9/264)

Article 31. Form and content of award (continued)

1. The CHAIRMAN said that the discussion seemed to be
moving towards an agreement that article 31 should contain
some definition of when an award became binding. One view

was that the date should be that of the rendering of the award
and the other that it should be the date on which the award
was received by one or other party, or if there were two dates,
the later of the two.

2. Mr. HOLTZMANN (United States of America) thought
that for simplicity's sake it would be better to select the date
of the award, which was known and certain. The date of
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receipt would require proof, and the later of two dates would
require two sets of evidence. Any possible unfairness that
might result from using the date of the award, such as the
curtailment of the period for recourse, could be remedied in
the later articles.

3. Mr. LOEFMARCK (Sweden) doubted whether there was
any point in specifying that an award became binding on a
certain date. If other delegations felt strongly that a date
should be set, however, his delegation would not object.

4. Mr. GRIFFITH (Australia) also felt that the proposed
addition was unnecessary. If there must be a date, however, it
should be that of the award.

5. Mr. SAWADA (Japan) believed that if a date had to be
determined, it should be the date on which the party was
informed of the award, and possibly several different dates
because there might be several different parties. It would seem
very strange if the award were to become binding without the
parties knowing of it. He was still not certain, however, that
any date should be set.

6. Mr. de HOYOS GUTIERREZ (Cuba) endorsed the
principle of the Czechoslovak proposal but felt that a definite
time should be set for the award to become binding, in other
words, to have the force of res judicata and be enforceable in
courts. A period of time must elapse, however, before an
award became final. His delegation therefore considered that
the proposal would be acceptable if it was made clear that the
award would only become binding three months after the
time of its receipt.

7. Mr. MTANGO (United Republic of Tanzania) was also
doubtful as to the advantage of specifying a date on which the
award would be regarded as binding. If the consequences of
the award had to run from a certain date, however, that date
must be the one on which the party received it. Questions of
enforcement and setting aside were involved, and if a date was
set, it must be that on which the award was actually received
by the party concerned.

8. Mr. VOLKEN (Observer for Switzerland) said that the
point at issue was whether a specific date was actually
necessary. The Model Law contained three articles for which
such a date could be useful, namely articles 33, 34 and 36. In
article 33 (I), which dealt with the correction and inter
pretation of awards, a date was specified, namely "within
thirty days of receipt of the award". In article 34 (3), on
application for setting aside, there was again a specific time
period, namely "an application for setting aside may not be
made after three months have elapsed from the date on which
the party making that application had received the award".
Article 36, on grounds for refusing recognition or enforcement,
contained in its paragraph (1) (a) (v) a provision to the effect
that recognition or enforcement could be refused at the
request of the party against whom it was invoked if there was
proof that the award had "not yet become binding". If the
Model Law did not anywhere define the point of time at
which an award became binding, a party making a request for
refusal on those grounds would not know when that point
was. He felt, therefore, that it was necessary to specify the
time somewhere in the Model Law and agreed with those
representatives who were in favour of the date of the award
itself.

9. Mr. SCHUMACHER (Federal Republic of Germany)
supported the Czechoslovak proposal; the question of when
an award became binding was an important one, and it was
inappropriate for it to be dealt with only implicitly, through

article 35. His delegation considered that the time should be
the latest date of receipt by the parties.

10. Mr. RICKFORD (United Kingdom) agreed with the
doubts that had been expressed as to the desirability of
specifying a date in the Model Law. If the general feeling was
that a date should be determined, a number of considerations
should be taken into account. The uniform rules of the Model
Law ought to be subject to the agreement of the parties, who
might wish to delay the binding effect of the award between
themselves until after the expiry of a certain period. Room
should also be left for the award itself to state that it was not
binding until a certain time had elapsed. If some presumptive
date was required, however, his delegation would endorse the
view of the Federal Republic of Germany. The United States
proposal had considerable value in terms of certainty, but it
was difficult to reconcile with article 36 (1) (a) (v). On the
whole, however, his delegation had grave doubts as to the
wisdom of adding such a rule.

11. Mr. STROHBACH (German Democratic Republic)
supported the Czechoslovak proposal to the effect that it
should be expressly stated that an award was definite and
binding on the parties. As to the date on which that should
occur, he shared the view of the United States representative
as being the most practical way of arriving at a uniform date
and preventing additional subsequent disputes. He did not
think that it would be helpful to bring up the question of
party agreement. He therefore proposed that the date should
be that of the award itself, without leaving open any
possibility for the parties to prescribe an additional period.
He did not think it would be necessary to make any change in
article 36, since that article referred to the recognition or
enforcement of awards made under the Model Law and under
other systems.

12. Mr. HOLTZMANN (United States of America) agreed
with the Observer for Switzerland that, if a definition of when
an award became binding was needed in the Model Law, it
was for the purposes of article 36. If no provision was made
in the Model Law, the matter might be covered by local law,
which might require filing, registration and so on. Accordingly,
a p..ovision stating that an award became binding at the
moment it was signed by the arbitrators would be helpful.
The necessity of proving receipt, which would arise if the last
date of delivery was accepted, could cause many practical
difficulties, especially where time was an important con
sideration.

13. Mr. TORNARITIS (Cyprus) agreed in principle with the
Czechoslovak proposal. In order, however, to cover certain
legal effects governed by other provisions of the Model Law,
it might be well to state that the award became binding from
the date on which it was rendered, unless otherwise provided
bylaw.

14. Mr. PAULSSON (Observer for the Chartered Institute
of Arbitrators) endorsed both the Czechoslovak proposal and
the United States suggestion in regard to a date. He noted
that in French law the matter had been considerably developed
There had been many cases in French judicial practice prior
to 1980 in which the finding was that an award was binding as
from the moment it was rendered. A provision to that effect,
included in the law on arbitration, which had been adopted in
1980, had become very important in practice and was
frequently invoked. The rendering of an award created certain
abstract rights which could be of great interest and which did
not necessarily require for their existence an awareness on the
part of the party which enjoyed them.
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15. Mr. LAVINA (Philippines) thought that the formula
proposed by the United States delegation was both practical
and realistic and would result in a uniform date. He
agreed that it was also necessary for the purposes of
article 36 (1) (a) (v).

16. The CHAIRMAN noted that some delegations considered
that it was useful and necessary to fix a date on which an
award became binding, though omitting the reference to res
judicata and enforceability, while others felt that such a
provision would not be very useful. As for the actual time to
be set, there seemed to be a slight majority in favour of the
date of the rendering of the award.

17. Mrs. RATIB (Egypt) said that her delegation considered
that the date should be that on which the parties received
notification of the award.

18. Mr. LOEFMARCK (Sweden) said that his delegation
would prefer the date of the award. At the same time, if a
specific date was decided on, it would be necessary to clarify
what was meant by an award that was binding.

19. Mr. MTANGO (United Republic of Tanzania) agreed
that it would be necessary to know the meaning of "binding"
before deciding on a date. Delegations would have to be clear
on that point in order to advise their Governments, which
might be considering adopting the Model Law.

20. Mr. BONELL (Italy) felt that the Commission could not
embark at that stage on a discussion of the implications of the
binding effect of an award. His delegation would favour
including a provision drafted on the lines suggested by the
delegations of the Soviet Union and the United States and
specifying the date of the rendering of the award.

21. Mr. ROEHRICH (France) said that, if the provision was
included, the date set should be that of the award, as being
the only known and certain date.

22. Mr. GRAHAM (Observer for Canada) said that it was
customary in many countries to specify in the arbitration
agreement when precisely an award became binding. As far as
the Model Law was concerned, if the last date of receipt was
taken as the relevant one, the problem would remain of
ascertaining that date. The point could be solved by the
provision in article 2 (e) which laid down when a written
communication should be deemed to have been received.
While his delegation would prefer the United States suggestion,
it would therefore not object strongly to the proposal to use
the date of receipt.

23. Mr. TORNARITIS (Cyprus) still believed that a distinc
tion should be made between the validity of the award and its
legal consequences. It should be stat.ed that the award became
valid as from the date of its rendering and that it produced its
legal effects at that time, unless otherwise expressly provided
in "this Law".

24. The CHAIRMAN said that since it was apparently not
possible to satisfy all points of view, the Commission would
have to keep the text as it stood and not insert a new
paragraph. The report would state that there had been a
lengthy discussion, with several delegations in favour of
inserting a provision of the kind proposed, some of them
being in favour of specifying the time of the award, others the
time of its receipt by the parties and, in the case of one
delegation, the time of the expiry of the period laid down for
making application to set aside the award. If there were no
objection, he would take it that the Commisssion agreed to
approve article 31 on that basis.

25. It was so agreed.

Article 32. Termination ofproceedings

Article 32 (1)

26. Mr. LEBEDEV (Union of Soviet Socialist Republics)
drew attention to his delegation's written comment in
document A/CN.9/263 (p. 44). The Commission had already
approved in article 30 (1) the principle that if there was a
settlement between the parties, the proceedings should be
terminated by the arbitral tribunal. For the sake of consistency
with that, the reference to the agreement of the parties should
be transferred from paragraph (1) of article 32 to para
graph (2). He thought that was only a drafting point. Also, by
describing the award as "final", the article introduced a new
concept.

27. The CHAIRMAN said that he regarded the points
raised by the Soviet Union representative as a drafting matter.
If that representative saw no objection, they would be referred
to the drafting committee.

28. It was so agreed.

Article 32 (2)

29. Mr. MTANGO (United Republic ofTanzania) questioned
the inclusion of the proviso in paragraph (2) (a). If the
claimant withdrew his claim, there was no longer a dispute.
Even if that assumption was wrong, there was still the matter
of costs. If the respondent insisted on the proceedings
continuing, could the orginal claimant be held responsible for
the costs arising out of that insistence? How could that matter
be settled? He would like the proviso to be deleted.

30. Mr. HERRMANN (International Trade Law Branch)
said that the Working Group on International Contract
Practices had discussed the point raised by the representative
of the United Republic of Tanzania and had decided that the
arbitral tribunal should be given a certain discretion in the
matter. As between the parties, the withdrawal of a claim
might mean either a withdrawal from the current proceedings
to enable the claimant to bring the dispute before another
tribunal or a waiver of the rights alleged in the claim. It was
not the intention of the Model Law to pronounce on that
point. However, the Working Group had realized that the
other party might have a certain interest in the current
proceedings being pursued in order to reduce the risk of
harassment by a claimant repeatedly bringing a claim and
then withdrawing it. The question of costs was directly
involved, and there had been a proposal to include a reference
to liability for them in the text.· That had not been done,
because in general the Working Group had been reluctant to
deal with the matter of costs in the Model Law. The present
formulation of paragraph (2) (a) was an attempt to describe
instances in which, in the objective judgement of the arbitral
tribunal and not only in the view of the respondent, the latter
had a legitimate interest in obtaining a final settlement of the
dispute.

31. Mr. MTANGO (United Republic of Tanzania) said he
still felt that the provision was open to abuse by the
respondent: cases might occur, for example, in which the
latter insisted on the proceedings continuing before an
arbitral tribunal which was subsequently found incompetent.
However, he would not press the point.

32. Mrs. RATIB (Egypt) said that paragraph (2) (b) provided
the following: "when the continuation of the proceedings ...
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becomes unnecesary or inappropriate" the arbitral tribunal
"may issue an order of termination". The word "may"
indicated a right and not an obligation. It followed that in
spite of its conviction that the proceedings were unnecessary
or inappropriate, the arbitral tribunal might, for reasons
unspecified in the text, order them to be pursued. It was clear
that the continuation of such proceedings could only be a
waste of time and money. She therefore proposed that
paragraph (2) should be amended to read:

"(2) The arbitral tribunal shall issue an order for the
termination of the arbitral proceedings when:

"(a) the claimant withdraws his claim... [text un
changed];

"(b) the continuation of the arbitral proceedings for
any other reason becomes unnecessary or inappropriate."

33. Mr. LEBEDEy (Union of Soviet Socialist Republics)
said that the meaning of the word "inappropriate" was not
sufficiently clear. In the corresponding text in the UNCITRAL
Arbitration Rules (article 34 (2)), the phrase used was "un
necessary or impossible". He suggested that the drafting
committee might consider replacing the word "inappropriate"
by the word "impossible".

34. Mr. SAMI (Iraq) supported the Egyptian proposal.

35. The CHAIRMAN said that the Egyptian proposal was
one of substance. Perhaps wording such as the following
might make it clear that it was for the arbitral tribunal to
decide whether continuation was unnecessary or impossible:
"The arbitral tribunal shall issue an order of termination
when it finds that the continuation of the proceedings for any
reason is unnecessary or impossible." If there was no
objection, he would send the paragraph to the drafting
committee for reformulation along those lines.

36. It was so agreed.

Article 32 (3)

37. The Commission did not comment on paragraph (3).

Article 33. Correction and interpretation of awards and
additional awards

Article 33 (1)

38. Mr. HUNTER (Observer for the International Bar
Association) said that as a practitioner he was concerned
about the power of the arbitral tribunal under paragraph (1) (b)
to interpret its award. He therefore supported the written
proposal of the German Democratic Republic (A/CN.91263,
p. 45 (article 33), para. I) that it should not be dealt with in
the Model Law. He felt that subparagraph (b) might
encourage an unseemly race between the winning party to
request an interpretation, if he perceived any grounds in the
text of the award for his opponent seeking to annul it, and the
losing party to bring an action for recourse. He would
therefore prefer paragraph (1) (b) to be deleted, but if the
Commission wished to retain it, he hoped that it would be
made non-mandatory by the addition of the formula "unless
the parties otherwise agree".

39. Mr. GRIFFITH (Australia) agreed that the parties
should be able to exclude the application of paragraph (1) (b).

40. Mr. HOELLERING (United States of America) said
that his delegation too had had second thoughts about the
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desirability of giving the arbitral tribunal power to interpret
its award. The provision invited attempts on the part of both
the winner and the loser to get changes made in the merits of
the award. While that might be acceptable by· agreement
between the parties, it should not occur at the unilateral
request of one of them. That would encourage further
proceedings and undermine the principle of the finality of the
arbitral award. Furthermore, if the intention of the Com
mission was to harmonize arbitrallaw, he was not aware of
any statute containing such a provision.

41. Mr. MTANGO (United Republic of Tanzania) said that
he shared the views expressed by the previous speakers. In
addition to the problems already mentioned, there were also
the questions whether the interpretation could be contested
and when it would become part of the award. It would be
better to delete subparagraph (I) (b).

42. Mr. de HOYOS GUTIERREZ (Cuba) said he would
prefer the provision to be amended. Various arbitration rules
authorized an arbitral tribunal to clarify a specific point or
part of an award.

43. Mr. ROEHRICH (France) drew attention to the fact
that interpretation of an award was possible under article 35 (I)
of the UNCITRAL Arbitration Rules. The principle of
interpretation of decisions was also admitted in the judicial
system, in order to avoid subsequent litigation. He could
therefore approve the text as it stood, provided thll.t a very
short time-limit was imposed. He would have no objection to
making the provision non-mandatory.

44. Mr. STROHBACH (German Democratic Republic) said
that under paragraph (1) (b) the losing party had the right to
seek interpretation of merely a part of the award. Over what
period of time should he be able to exercise that right? In his
view, the provision must either be deleted or be amended to
make it more precise and to limit action by the losing party
designed solely to postpone compliance with the award. He
would prefer deletion, because he thought that 'the needs of
the parties were sufficiently met by the possibility of the
arbitral tribunal making corrections and additional awards.

45. Mr. MOELLER (Observer for Finland) said he also felt
that the subparagraph should be deleted. Finland had had
such a provision in its legal system but it had not functioned
satisfactorily and it had been repealed. He could also support
the Czechoslovak written suggestion to restrict the provision
(A/CN.9/263, p. 45 (article 33), para. I), but that proposal
would not satisfy those who wanted the arbitral tribunal to
retain its power of interpretation. A possible compromise
would be to make interpretation subject to the agreement of
both parties. In that case the arbitral tribunal should give the
other party an opportunity to comment before it made its
interpretation. However, that would entail prolonging the
period of time specified.

46. Mr. NEUTEUFEL (Austria) endorsed the comments of
the Observer for the International Bar Association.

47. Mr. RUZICKA (Czechoslovakia) said that while he saw
no justification for deleting the subparagraph, it might be
desirable to limit the permissible interpretation to inter
pretation of the reasons upon which the award was based, as
had been suggested in his Government's written comments.
Interpretation of the award itself might result in a reopening
of the case and the drawing-up of a new award.

48. Mr. JOKO-SMART (Sierra Leone) favoured the retention
of the subparagraph, although the word "interpretation", if



496 Yearbook of the United Nations Commission on International Trade Law, 1985, Volume XVI

taken in its strict legal sense, was perhaps too strong; the
parties should be given an opportunity to ask for a
clarification or explanation of the award.

49. Mr. LOEFMARCK (Sweden) said there might be a
justification for the provision in the fact that the losing party
or the enforcement authority might not know how they were
required to act. If the provision was retained, therefore, it
should not be restricted to the reasons upon which the award
was based. However, he was in favour of its deletion.

50. Mr. SCHUMACHER (Federal Republic of Germany)
also favoured the deletion of the provision. A request for an
explanation on specific points might give the losing party an
opportunity to make the arbitral tribunal waste time un
necessarily. A possible compromise would be to make the
provision subject to the agreement of both parties, but he
would prefer its deletion.

51. Mr. SEKHON (India) said that he favoured the deletion
of the provision since it could be abused and might frustrate
one of the basic aims of arbitration, which was the speedy
resolution of disputes. He could accept a compromise
wording allowing both parties to agree to seek a clarification
of the award. There was not much justification for the
provision to refer specifically to the reasons for the award,
since that matter was already covered by article 31 (2).

52. The CHAIRMAN asked whether the Commission was
prepared to accept the retention of subparagraph (I) (b),
subject to its reformulation by the drafting committee to
contain a proviso that both parties should have agreed before
the award was made to allow an interpretation of it by the
arbitral tribunal, or should by common accord ask for an
interpretation after the award had been made.

53. It was so agreed.

54. Mr. GRIFFITH (Australia) said that he agreed with the
suggestion made by Sweden and the United States in their
written observations (A/CN.9/263, p. 45 (article 33), para. 3)
that an arbitral tribunal which had received a request from a
party under article 33 should give the other party an
opportunity to respond to the request. That should be implicit
from a reading of article 19 (3), and a provision to that effect
need not be incorporated in article 33 (I), but he wished to
make it clear that that was how the article should be
interpreted. Article 33 (3) stipulated that the arbitral tribunal
should make an additional award "if it considered the request
to be justified", and that proviso should apply to correction
and interpretation as well. He therefore suggested that the
words "if it considers the request to be justified" should be
added at the end of the penultimate sentence of article 33 (I).

55. The CHAIRMAN said that article 33 (I) should not be
read to mean that the arbitrators had to comply blindly with
requests by the parties; it was clear that they were expected to
exercise discretion.

Article 33 (2)

56. Mr. HOELLERING (United States of America) said
that there should be one period during which the other side
could object to a request and another during which the
arbitrators could act after a party had filed its objection or
after the date for filing had expired.

57. Mr. ROEHRICH (France) said that article 33 (2), when
read in conjunction with articles 19 (3) and 33 (I), could have

the effect of facilitating the reopening of a case under the
pretext of a request for a correction. However, if drafting
changes were made to prevent such an interpretation, they
would complicate still further an already complex article.

58. The CHAIRMAN said that it would be placed on record
that the Commission did not desire to make any changes in
the text of the paragraph.

Article 33 (3)

59. Mr. SEKHON (India) said that a party other than the
one requesting the additional award should be able to file an
objection or be given a hearing on the matter; that was in
accordance with both common law and civil law procedure.

Article 33 (4) and (5)

60. The Commission did not comment on paragraphs (4) or
(5).

Article 35. Recognition and enforcement (continued)

Article 35 (3) (continued)

61. Mr. BROCHES (Observer for the International Council
for Commercial Arbitration) said that the Working Group on
International Contract Practices had decided to insert the
paragraph in the draft text for sound reasons connected with
the structure of the Model Law and its relationship with the
1958 New York Convention. The Commission, in acceding to
the objections raised to the paragraph at its 320th meeting,
might perhaps have overlooked those considerations. He felt
that the Model Law should state explicitly what article 35 (3)
stated. He therefore urged the Commission to give serious
consideration to reversing the decision in which it had decided
to delete the subparagraph.

62. The CHAIRMAN said that the Commission would not
wish to overturn one of its decisions without very strong
reasons for doing so. Unless he heard any objection, he would
take it that the Commission maintained its decision to delete
article 35 (3).

63. It was so agreed.

64. Mr. HOLTZMANN (United States of America) said
that his delegation wished to register its dissatisfaction that
insufficient time was being provided for a discussion of the
important points raised by article 35 (3) and to which the
Observer for ICCA had drawn attention.

Article 36. Grounds for refusing recognition or enforcement
(continued)

Article 36 (1)

65. Mr. BROCHES (Observer for the International Council
for Commercial Arbitration) said that, having decided to deal
with both domestic and foreign awards in the Model Law, the
Commission must remember that the same provisions should
not always apply to both; the grounds for refusal that had to
be proved by the parties should not be the same in both cases,
and the grounds for refusal set out in article 36 (I) (b) should
not be compulsory for domestic awards. To make that
distinction clear, article 36 should be reworded; it was already
difficult to read as it was, however, and redrafting might



Part Three. Summary records for meetings on the UNCITRAL model law on international commercial arbitration 497 I
make it all the more complex. Another possibility would be to
make article 36 apply solely to foreign awards and to add a
new article 37 which would reproduce the language of article
36 but be applicable only to domestic awards; that would
create repetition in the text but render it easier to grasp.

66. Mr. VOLKEN (Observer for Switzerland) proposed that
the words "irrespective of the country in which it was made"
be deleted and the word "foreign" be inserted before the
words "arbitral award" in article 36 (I). The Model Law
would then mirror the 1958 New York Convention by
applying only to foreign awards.

67. Mr. LOEFMARCK (Sweden) said that from a logical
point of view, foreign awards should be dealt with separately
from domestic awards; from a practical point of view,
however, he doubted whether that was in the interest of
individual countries. He would advocate leaving the text of
article 36 as it was.

68. Mr. ROEHRICH (France) said that he too favoured
leaving the text as it was. The Model Law was intended to
apply to international commercial arbitration and it was of no
use to limit article 36 to foreign awards, especially ~-it

established similar grounds for refusal of enforcement as did
article 34 for setting aside.

69. Mr. SZASZ (Hungary) said that one of the main points
raised during the discussion of article 35 had been that the
Model Law was not a simple repetition of the 1958 New York
Convention but an innovation in that it established a unified
common regime for international commercial arbitration. If
the scope of article 36 was to be limited to foreign awards as
understood under the 1958 New York Convention, articles 35
and 36 would be entirely superfluous and could be deleted.
The Commission should seek, rather, to establish a system for

recognition and enforcement which was completely different
in scope from that of the 1958 New York Convention but
which incorporated the lessons learned from its application.

70. Mr. BONELL (Italy) said that he endorsed the comments
made by the representative of Hungary.

71. Mr. VOLKEN (Observer for Switzerland) said that, in
view of the remarks of the representative of Hungary, he
withdrew his proposal.

72. Mr. LOEFMARCK (Sweden) said that in some JUrIS

dictions, notably the Swedish and Finnish, it was not a court
but another authority which was involved in the enforcement
of domestic awards. He therefore suggested that the words
"or other authority" be inserted after the words "competent
court" in article 36 (I) (a).

73. Mr. MOELLER (Observer for Finland) said that he felt
the problem was solved by the definition of "court" given in
article 2 (c).

74. Mr. BOGGIANO (Observer for Argentina) recalled the
question of the jurisdiction of the arbitral tribunal which had
been raised during the discussion of article 1 (2) (c). If a
dispute could be made international merely by the will of the
parties, recourse to arbitration could be a means for them to
escap~ the jurisdiction of the country in which the dispute had
arisen. Under article 36 (a) (i), however, the court in which
enforcement was sought might wish to challenge an agreement
on arbitral jurisdiction reached by the parties if it felt that it
represented an attempt to evade the jurisdiction of a country
with which the dispute was directly linked. He referred in
addition to his country's written observations (A/CN.9/263,
p. 53, para. 1) on how the article should be interpreted.

The meeting rose at 5 p. m.

330th Meeting

Wednesday, 19 June 1985, at 9.30 a.m.

Chairman: Mr. LOEWE (Austria)

The meeting was called to order at 9.35 a.m.

International commercial arbitration (continued)
A/CN.91246, annex; A/CN.91263 and Add.I-2; A/CN.9/264;

A/CN.9/XVIII/CRP.9, 11, 12)

Article 36. Grounds for refusing recognition or enforcement
(continued)

I. Mr. PELICHET (Observer for The Hague Conference on
Private International Law) said that, since the Commission
had decided to delete the phrase "under the law applicable to
them" from article 34 (2) (a) (i), the same phrase should be
deleted from article 36 (1) (a) (i).

2. Mr. BOGGIANO (Observer for Argentina) supported
that suggestion which conformed with the current trend
towards greater party autonomy.

3. Mr. MTANGO (United Republic of Tanzania) said that
his delegation had opposed the deletion of the phrase "under
the law applicable to them" in article 34 (2) (a) (i); it could
not now support the same amendment to the article under
discussion.

4. Mr. LEBEDEV (Union of Soviet Socialist Republics) said
that it should be made clear in the Commission's report that
the amendment was only a drafting change and did not affect
the interpretation of the 1958 New York Convention.

5. Mr. LOEFMARCK (Sweden), speaking on article 36 (l)
(a) (v), asked what would happen if enforcement of a foreign
arbitral award were sought as soon as the award became
binding, but before the expiry of the three-month period for
instituting setting-aside proceedings. The competent court
might, for instance, find errors which could cause the award
to be set aside, or it might know that setting-aside
proceedings had already been initiated. The point should be
raised in the Commission's report so that States adopting the
Model Law could introduce appropriate national legislation if
necessary.

6. The CHAIRMAN said that, under his country's legal
system, enforcement could be suspended if the competent
court thought it likely that a claim for setting aside would be
brought. The Model Law should not contain a specific
reference to the enforcement of foreign arbitral awards since
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such a provISIon might conflict with existing national
legislation. The point would, however, be covered in the
report.

7. Mr. SEKHON (India) said that the concept of "public
policy" existed also in States with a civil law system, but
referred essentially to the law of contracts. His delegation
therefore suggested that subparagraph (b) (ii) should be
deleted from article 36 (1).

8. Mr. HERRMANN (International Trade Law Branch)
said that in the corresponding subparagraph (b) (ii) of
article 34 (2) the Commission had decided to retain the term
"public policy", but to indicate in the report the possible
interpretations of that term. The Commission had also
decided to bring the wording of article 34 (2) (a) (ii) into line
with that of article 19 (3) by inserting a reference to the
principle of equal treatment of the parties.

9. Mr. GRAHAM (Observer for Canada), supported by
Mr. RICKFORD (United Kingdom), said that his delegation
had understood the term "public policy" in the sense of the
French "ordre public", rather than in the restricted common
law sense.

10. The CHAIRMAN said that, if there were no objections,
he would take it that the Commission agreed to delete the
phrase "under the law applicable to them" in article
36 (1) (a) (i) and to retain the reference to "public policy" in
article 36 (1) (b) (ii).

11. It was so agreed.

Article 15. Appointment of substitute arbitrator (continued)
(A/CN.9/XVIII/CRP.II)

12. Mr. HERRMANN (International Trade Law Branch)
said that the document under discussion (A/CN.9/XVIII/
CRP.I1) had been prepared before the Commission had
reached a final decision on the text of article 14. Since,
however, it had been decided to leave article 14 in its original
form, the amendment to article 15 contained in that document
was no longer necessary.

13. Mr. SEKHON (India), speaking on behalf of the Ad Hoc
Working Party, withdrew the amendment.

Article 1. Scope ofapplication (continued)
(A/CN .9/XVIII/CRP.12)

14. Mr. HERRMANN (International Trade Law Branch),
introducing the secretariat proposal on a new paragraph (1
bis) for article 1 (A/CN.9/XVIII/CRP.12), said that it gave
expression to the Commission's tentative decision to adopt a
strict territorial scope of application for the Model Law. It
had been decided that the provisions of the Model Law would
apply where the place of arbitration was in the particular
State which had adopted it, except for articles 8,9, 35 and 36,
which would apply irrespective of the place of arbitration. On
another point, the Commission had not as yet decided
whether the court assistance referred to in articles 11, 13 and
14 should be made available even before the place of
arbitration had been determined; if it decided that issue in the
negative, the proposed new paragraph (1 bis) would take a
much simpler form, which was presented as an alternative in
document A/CN.9/XVIII/CRP.12.

15. Since article 1 (1 bis) would thus explicitly state that
articles 8, 9, 35 and 36 were excepted from the strict territorial

scope of application, there was a risk of misinterpretation if
the global scope of application in some of those articles were
explicitly restated. If the Commission wished to make the
point clear in respect of articles 35 and 36, the heading of
chapter VIII of the Model Law could be amended to indicate
that the articles in that chapter covered recognition and
enforcement of awards irrespective of the countries in which
they were made.

16. The CHAIRMAN said that the Commission had ten
tatively decided to include a provision on the territorial
application of the Model Law if it could agree on a suitable
text, and otherwise to keep the original text, despite the risk
of varying interpretations.

17. Mr. ROEHRICH (France) supported the inclusion of a
provision on territorial scope of application and expressed a
preference for the second, shorter version of the new
paragraph (1 bis). However, his delegation had doubts about
the further criteria which had been suggested for the court
functions mentioned in articles 11, 13 and 14, namely the
place of business of the claimant or the respondent, and felt
that a better definition was needed of the court which would
provide the assistance. The shorter version of the proposed
new paragraph (1 bis) would not allow for court assistance
before the place of arbitration had been determined, but that
assistance was rarely requested at such an early stage.

18. Mr. SZASZ (Hungary) endorsed the comments of the
representative of France. It was essential for the Model Law
to include a rule on the territorial scope of application, and he
supported the shorter of the two versions submitted. He
welcomed the secretariat's submission of two drafts, since it
would be important for those drafting national law to read
the discussion and understand the reasons that had led to the
Commission's decision.

19. Mr. BONELL (Italy), while appreciating the arguments
advanced in favour of the shorter text, supported the longer
version. In the first place, the words "except articles 8, 9, 35
and 36" in the shorter text could be misconstrued as meaning
that those articles would apply only if the place of arbitration
was not in the territory of the State concerned. His main
reason, however, was that the longer version provided for
cases where court assistance was needed but the place of
arbitration had not yet been determined. It was true that the
Commission had to decide whether to deal with such cases or
not, but he felt that a provision on the subject should, if
possible, be included. The secretariat's proposal was realistic
and could meet many, if not all, of the circumstances which
might arise in practice. There might be problems with the
intervention of different courts in the same arbitral pro
ceedings, but they would not be avoided by ignoring them. It
was not always possible for the parties to determine the place
of arbitration, and in those cases the court would have to
decide. A further reason for preferring the longer version was
its provision that, in that context, the criterion should be the
place of business of the respondent.

20. The CHAIRMAN suggested that the first point raised
by the representative of Italy might be solved if the longer
version was taken and it was specified that the provisions of
the law should apply "only" if the place of arbitration was in
the territory of the State.

21. It was so agreed.

22. Mr. PELICHET (Observer for The Hague Convention
on Private International Law) said that, for technical reasons
of legislative drafting, he had serious doubts about the value
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of the proposed paragraph. The Model Law would be
incorporated into national law and, in that context, to state
that a law would apply in the country adopting it would be to
state a legally self-evident proposition. With the proposed
paragraph, it might be argued by a contrario reasoning that a
legislator adopting the Model Law would, for example, not
allow parties abroad to use the Model Law for their arbitral
proceedings. In his opinion, the proposed article would not
serve any useful purpose.

23. Mr. HOLTZMANN (United States of America) agreed
with the representative of Italy that, if possible, it would be
useful if the Model Law could provide for cases where the
parties had not agreed on the place of arbitration. He had
reluctantly concluded, however, that at the present juncture
and without a working group to deal with the complexities of
the problem-it was not feasible to address that situation.

24. Among the problems that would have to be resolved was
whether the court chosen to provide assistance should be that
of the claimant or that of the respondent, or some other
court. He could not agree to the choice of the respondent's
court. For reasons which he would not explain unless the
longer version were adopted for the new paragraph, he felt
that its provisions were inconsistent with those of the existing
article I. He therefore supported the shorter version, on the
understanding that the Italian representative's drafting point
and the Chairman's solution, to which he agreed, would be
referred to the drafting committee.

25. He suggested that it should be noted in the report that
questions of assistance in situations covered by articles 11, 13
and 14 were clearly not matters governed by the Model Law.
It was up to the parties to solve that problem-a resolution
that was possible if the parties showed goodwill-otherwise
they would be left only with any remedies available under
domestic laws.

26. It was so agreed.

27. Mr. STROHBACH (German Democratic Republic) said
that he was in favour of having a new paragraph and
supported the shorter version, with the Italian drafting
amendment.

28. Mr. BROCHES (Observer, International Council for
Commercial Arbitration) supported the idea of a general
article and also preferred the shorter version. He agreed with
the territorial scope of application as defined elsewhere in the
Model Law.

29. Mr. VOLKEN (Observer for Switzerland) said that he
did not entirely agree with The Hague Conference Observer,
because national law could perfectly well contain a rule
governing its scope of application or restricting that scope;
the latter would be a self-limiting rule.

30. Regarding the secretariat's proposal, he preferred t~e

shorter version but suggested that it should be couched m
more general terms, without listing the articl~s, on the
following lines: "The provisions of this Law a~ply If t~e place
of arbitration is in this State or if a court of thIS State IS called
upon to solve a legal question concerning arbitration". That
would cover all the cases where a court of the State in
question was called upon to settle an issue related to a case of
international commercial arbitration.

31. The CHAIRMAN suggested that the proposed amend
ment, which was a matter of presentation, should be left to
the drafting committee.

32. It was so agreed.

33. Mr. MOELLER (Observer for Finland), while not
disagreeing with The Hague Conference Observer that the
rule in the proposed new paragraph was self-evident, felt that
it was nevertheless a useful provision. He supported the
shorter version, subject to drafting.

34. Mr. LOEFMARCK (Sweden) endorsed the views of the
representative of Italy. While he would prefer the longer
version for the new paragraph, he would bow to the majority
if it was in favour of the shorter one. He regretted, however,
that the latter would rule out the possibility of using the court
specified in the Model Law.

35. Mr. LEBEDEV (Union of Soviet Socialist Republics)
expressed regret that so little time was left to deal with a very
important issue. In that regard, he drew attention to his
delegation's proposal in its comments under article 6
(A/CN.91263, p. 8, para. 5). That proposal was close to the
idea-mooted during the discussion-of combining the
territorial criterion and party agreement. In the circum
stances, however, he was prepared to join the majority in
supporting the shorter version for the new paragraph on the
understanding, indicated by the United States representative,
that the case where the place of arbitration had not yet been
agreed upon should remain outside the scope of the Model
Law.

36. Mr. MTANGO (United Republic of Tanzania) shared
the Soviet Union representative's regret that there was not
sufficient time to study the implications of the present issue.
He therefore preferred the approach suggested by the United
States representative and elaborated upon by the Soviet
Union representative.

37. Mr. SAWADA (Japan) also supported the shorter
version but agreed with the Soviet Union representative that if
the place of arbitration were not yet decided, rather than
declare that court assistance was not available under articles 11,
13 and 14, it would be better to leave the matter to the law of
the State concerned.

38. The CHAIRMAN said he took it that the Commission
agreed that the shorter version of the new paragraph (I b~s),

subject to drafting changes, should be referred to the draftmg
committee.

39. It was so agreed.

Article 27. Court assistance in taking evidence (continued)

40. Mr. LEBEDEV (Union of Soviet Socialist Republics)
said that as he understood it, the adoption of the new
paragraph (I bis) for article I in the shorter version would
also settle the question left pending under article 27. In that
connection, he drew attention to the Soviet delegation's
suggestion to delete the words "under this Law" (A/CN.9/263,
p. 38, para. I).

41. The CHAIRMAN suggested the deletion of the whole of
the opening phrase "In arbitral proceedings held in this S.tate
or under this Law"; the article would then read: "The arbltral
tribunal or a party . . .". There was no need to repeat the
principle of territoriality because it was now embodied in the
new paragraph (I bis) of article 1.

42. It was so agreed.
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Article 8. Arbitration agreement and substantive claim before
court (continued)

43. Mr. BROCHES (Observer for the International Council
for Commercial Arbitration) supported the Secretariat sug
gestion concerning the chapter heading relating to article 8.

44. The CHAIRMAN said that he doubted whether any
change was really necessary because the new paragraph (1 bis)
of article 1 specified that the territorial restriction did not
apply to articles 35 and 36.

45. Mr. SZASZ (Hungary), supported by Mr. LEBEDEV
(Union of Soviet Socialist Republics), asked whether the
footnote to the title of article 1 and the article headings
generally would be retained in the final version of the Model
Law.

46. Mr. HERRMANN (International Trade Law Branch)
explained that, since practice differed, it had been thought
useful in the Model Law to indicate that the headings did not
form part of the Commission's decision but had been added
for reference purposes only and should not be used for
purposes of interpretation. It was for each State to decide if it
wanted to indicate the purpose of the headings.

47. The CHAIRMAN said he took it that there was no
objection to keeping the footnote.

48. It was so agreed.

Article 2. Definitions and rules of interpretation (continued)
(A/CN.9/XVIII/CRP.13)

49. The CHAIRMAN said that, since there were no com
ments, he would take it that the Commission agreed to adopt the
proposal by the delegation of the German Democratic
Republic and the Observer of The Hague Conference on
Private International Law (A/CN.9/XVIII/CRP.13).

50. It was so agreed.

Article 19. Determination of rules ofprocedure (continued)

Article 19 (2)

51. Mr. MTANGO (United Republic of Tanzania) recalled
that the Commission, at its 316th meeting, had decided to
postpone consideration of the paragraph until completion of
the considenrtion of article 28 (A/CN.9/SR.316, paras. 76
77), and that:the United States delegation had been requested
to submit a text for consideration by the Commission.

52. Mr. HOLTZMANN (United States of America) said
that his delegation had not prepared a text but thought that
the written proposal made by the International Chamber of
Commerce (ICC) on article 7 (A/CN.91263/Add.l, p. 7,
para. 8) might be used, though not necessarily in article 19,
but with the following amendments: the words "administered
by a permanent arbitral institution" should be replaced by
"under particular arbitration rules"; the words "the rules of
such arbitral institution" should be replaced by "such rules";
and the words "mandatory provisions of this Law" should
become "the provisions of this Law from which the parties
cannot derogate".

53. The aim of the ICC proposal was to make the Model Law
even clearer concerning the importance of arbitration rules.

However, the inclusion of the provision was not absolutely
necessary since the Model Law emphasized the right of the
parties to make agreements, including agreements concerning
arbitration rules.

54. The CHAIRMAN noted that article 19 (1) and article 2 (d)
both implied that agreement between the parties concerning
arbitration rules formed a part of the agreement of the
parties. Perhaps the Commission's report should note that
that was the common understanding on the subject and that
the ICC proposal had been omitted merely because it was not
necessary.

55. Mr. BONELL (Italy) said that he agreed with the
Chairman's comment on the implications of article 19 (1) and
article 2 (d). During the earlier discussion on article 19, he
had drawn attention to his Government's written comment on
article 19 (2) (A/CN.91263, p. 32, para. 4). The Commission
should now consider deleting the second sentence of that
paragraph. Otherwise, the difficulties referred to in his
Government's submission might arise.

56. The CHAIRMAN suggested that the problem might be
overcome by inserting the words "subject to article 28".

57. Mr. BONELL (Italy) said that if the Chairman's
suggestion was accepted, he would withdraw his proposal for
deletion.

58. Mr. HOLTZMANN (United States of America) said that
one reason why parties chose arbitration was to be free of the
technical rules of evidence, be they procedural or SUbstantive.
The aim of the Model Law was precisely to avoid the
application of technical rules of evidence. He therefore
thought that the Commission should adopt the Working
Group's text.

59. The CHAIRMAN said that since there was little support
for the deletion or amendment of the second sentence of
paragraph (2), he would take it that the Commission agreed
that the paragraph should remain unchanged.

60. It was so agreed.

Article 19 (3)

61. The CHAIRMAN recalled that the only point to be
decided was whether article 19 (3) should remain where it was
or be transferred to an earlier place in the text.

62. Mr. SAMI (Iraq), supported by Mr. MTANGO (United
Republic of Tanzania) and Mr. RICKFORD (United
Kingdom), said that article 19 (3) embodied a general
principle that should govern all phases of the arbitration
proceedings and not merely the two cases covered in
paragraphs (1) and (2) of article 19. It should therefore be
moved up in the text.

63. Mr. SEKHON (India) agreed with the representative of
Iraq and noted that, in the event of relocation, the words "In
either case" would have to be deleted.

64. Mr. LOEFMARCK (Sweden) said that the provision
contained in article 19 (3) enshrined too important a rule to
be hidden in article 19 under the heading "Determination of
rules of procedure".
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65. The CHAIRMAN suggested that article 19 (3) should be
converted into a new article 18 bis and become the first article
in chapter V, and that the drafting committee should propose
a suitable heading for it. Article 19 would then follow under
its present heading but with only two paragraphs. If there was
no objection, he would take it that the Commission agreed to
adopt that suggestion.

66. It was so agreed.

Article 12. Grounds for challenge (continued)
(A/CN.9/XVIII/CRP.9)

67. Mr. HOLTZMANN (United States of America) said that
the Ad Hoc Working Party had reconsidered its proposal
(A/CN.9/XVIII/CRP.9) and had concluded that there was
some ambiguity as to whether the term "justifiable doubts"
qualified the words "or as to any other qualification agreed
by the parties". It now proposed that those words should be
replaced by "or if he does not possess qualifications agreed by
the parties".

68. The CHAIRMAN suggested that the Commission should
accept the proposal by the Ad Hoc Working Party.

69. It was so agreed.

Article 34. Application for setting aside as exclusive recourse
against arbitral award (continued)

and

Article 36. Grounds for refusing recognition or enforcement
(continued)

70. Mr. GRIFFITH (Australia) said that if the drafting
committee was to propose an amendment to article 34 (2) (a) (ii),
a similar amendment would have to be made to article 36 (I)
(a) (ii).

71. Mr. LEBEDEV (Union of Soviet Socialist Republics)
said that, as far as he remembered, the decision to request an
amendment from the drafting committee applied only to
article 34. No decision had been taken to include a similar
amendment in article 36, especially since' paragraph (I) (a) (ii)
of that article deliberately reproduced the wording of the
corresponding pro'vision of the 1974 New York Convention
(Article V (I) (b». If such an amendment was made to
article 36, the conditions of enforcement of an arbitral award
would be more burdensome under the Model Law than under
the 1958 New York Convention. That was not the Com
mission's intention.

72. Mr. HERRMANN (International Trade Law Branch)
said that his understanding of the situation wa;g, that the
Commission needed to take a decisi(i)n as to whether aTticle 36
should be made consistent with aTticle 34 along the lines
indicated by the representative of AustraliBJ.

The meeting rose at 12.35 p.m.

331st Meeting

Wednesday, 19 June 1985, at 2 p.m.

Chairman: Mr. LOEWE (Austria)

The meeting was called to order at 2.05 p.m.

International commercial arbitration (continued)
(A/CN.9/246, annex; A/CN.9/263 and Add.I-2j AlCN.9/264)

Article 34. Application for setting aside as exclusive recourse
against arbitral award (continued)

and

Article 36. Grounds for refusing recognition or enforcement
(continued)

I. The CHAIRMAN said that the question had arisen
whether the Commission should eliminate the disparity which
it had created between articles 34 and 36; the former now
incorporated a more extensive list of grounds for court act!on
than the latter, which followed the 1958 New York Conven~lOn

on the Recognition and Enforcement of Foreign Arbltral
Awards. As the 1958 New York Convention was not
concerned with the question of setting aside, it might not be
inappropriate for the Commission to accept differing for
mulations for the two articles.

2. Mr. ROEHRICH (France) said that he would prefer
article 34 and article 36 to be worded identically. Even though
the two articles were intended to serve different purposes, a
disparity in their language might make their interpretation
difficult. Moreover, the new article 18 bis set out a general
rule on the conduct of arbitral proceedings which should meet
the concerns of those who wanted article 34 to be more
detailed.

3. Mr. SZASZ (Hungary) said that he agreed with the
representative of France that articles 34 and 36 should be
identical. The Commission's report should make it clear that
anything not covered by article 18 bis was covered by those
two articles.

4. Mr. LEBEDEV (Union of Soviet Socialist Republics) said
that he fully endorsed the comments made by the re~re.sen

tatives of France and Hungary. It would be extremely difficult
to amend article 34 (2) (a) (ii) by incorporating in it a
reference to article 19 (I) or article 18 bis without duplicating
the provisions of article 34 (2) (a) (iv).

5. Mr. DUCHEK (Austria) said that the interpretation of
article 34 (2) (b) (ii) was that it did not refer exclusively to an
award but also covered the procedures that led to an award.
As long as that broad interpretation of "award" was clearly
reflected in the Commission's report, he would favour the
wording of article 34 as proposed by the Working Group on
International Contract Practices.

6. Mr. RICKFORD (United Kingdom) said that his dele
gation would be reluctant to agree to a~y a~tion by the
Commission to align articles 34 and 36 that Implied a reversal
of its decision to expand the scope of article 34. However, the
Commission might perhaps take the view that the purpose of
that decision could equally well be achieved by the inc?rpo
ration in the report of wording conveying the broad mter-
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pretation of article 34 (2) (b) (ii). If so, his delegation could
accept that as a substitute for the Commission's earlier
decision.

7. Mr. GRIFFITH (Australia) said that, if that suggestion
was adopted, the report should make it clear that any breach
of the obligations imposed by article 18 bis was intended to be
covered by the wording of article 34 (2).

8. The CHAIRMAN said that the course of action outlined
by the representatives of the United Kingdom and Australia
~ould. allow the wo:ding of article 34 to be brought back into
Ime with that of article 36. He would therefore take it, unless
he heard any objection, that the Commission wished to
reverse its decision to expand the grounds for setting aside
enumerated in article 34 (2) and, instead, to include in its
report the wording referred to by the United Kingdom and
Australian representatives.

9. It was so agreed.

Additional points suggested/or inclusion in the Model Law

Counter-claim

10. Mr. HOLTZMANN (United States of America) said
that he supported the written proposal made by the Govern
ment of Mexico (A/CN.9/263, p. 55, para. I) for the inclusion
in the Model Law of an express reference to counter-claims
and defences to counter-claims. Although those steps were
intended to be covered mutatis mutandis wherever the text
spoke of claims and defences, they were often a very
important part of arbitral procedure and should be mentioned
specifically. That was proved by experience with the
UNCITRAL Arbitration Rules, which did make an explicit
reference to them. The matter was a question. of suitable
drafting.

11. Mr. RUZICKA (Czechoslovakia) endorsed the view
expressed by the representative of the United States and drew
attention to his own Government's written observations,
which also contained a proposal for dealing with the matter
(A/CN.9/263, p. 55, para. 3).

12. Mr. SEKHON (India) said that he too supported the
view expressed by the representative of the United States. In
the Indian legal system, a clear distinction was made between
the procedural steps in question.

13. The CHAIRMAN said that the Commission seemed to
favour the idea of including an express reference to counter
claims and defences to counter-claims in the Model Law. He
suggested that all interested delegations should participate in
drafting a form of words suitable for the purpose.

14. It was so agreed.

Burden 0/proof

15. Mr. HOLTZMANN (United States of America) drew
attention to article 24 (I) of the UNCITRAL Arbitration
Rules, which read: "Each party shall have the burden of
proving the facts relied on to support his claim or defence."
Although such a requirement might be self-evident to legal
experts, its inclusion in the Rules had proved extremely useful
in practice and should be included in chapter V of the Model
Law.

16: Mr. L,EBEDEV (Union of Soviet Socialist Republics)
sal? that his co~ntry had made a similar suggestion in its
w~ltt~n observatIOns (A/CN.91263, p. 56, para. 9). The
prmcI?le wa.s truly important in practice and should be clearly
en~nclated m the Model Law. The wording read out by the
Umted States representative would be suitable for the
purpose.

17. ~r. MTANGO (~nited Republic of Tanzania) said he
recognized the necessity for evidence to be produced in
support of a claim or a defence, but he doubted whether it
was appropriate for the MOdel Law to stipulate that the
burden of proof fell on the parties. The Model Law was
concerned with arbitral proceedings, which were different
from court proceedings and aimed at reaching an amicable
a?reement between the parties. He would not object to a
sl~ple statement of the need for the parties to produce
eVidence, but he felt that to impose on them the burden of
proving the facts relied on to support their claim or defence
would be going unnecessarily into legal technicalities. He
therefore had grave misgivings about duplicating the
UNCITRAL rule in the Model Law. A milder version would
not preclude the parties from agreeing to the burden of proof
if they so wished.

18. Mr. de HOYOS GUTIERREZ (Cuba) said that it was
an elementary principle of law that the burden of proof fell on
the claimant. The principle applied to both judicial and
arbitral proceedings and that was why it was included in the
UNCITRAL Rules. He felt, therefore, that the Model Law
should repeat the UNCITRAL provision, although even if it
did not the rule would be followed in practice because it was a
fundamental principle of law.

19. Mr. SCHUMACHER (Federal Republic of Germany)
said that article 24 (I) of the UNCITRAL Rules expressed a
fundamental principle of court proceedings. Since there was
no reason why the principle should not apply in arbitrations
also, his delegation supported the proposal to include it in the
Model Law.

20. Mr. VOLKEN (Observer for Switzerland) pointed out
that if such a provision was introduced, it might conflict with
paragraphs (I) and (2) of article 19 and with article 28. The
problem would be particularly acute in regard to the
applicable law. Substantive law, for example, sometimes
contained rules providing which of the parties must furnish a
particular kind of evidence.

21. Mr. JOKO-SMART (Sierra Leone) supported the United
States proposal: notwithstanding that the provision in
article 24 (I) of the UNCITRAL Rules was common to most
judicial systems, it should be included in the Model Law.

22. Mr. RAMADAN (Egypt) said that since it had been
claimed that the principle of the UNCITRAL rule was already
implicit in article 19 (2), the rationale for introducing it as a
new paragraph seemed doubtful. Nor did the Model Law
always have to follow the UNCITRAL Rules: for example,
article 23 of the Model Law differed from article 18 of the
UNCITRAL Rules. His delegation was not in favour of the
proposal.

23. Mr. ROEHRICH (France) said that it was not clear
what the relationship of the new provision would be to
paragraphs (I) and (2) of article 19. Would it take precedence
over paragraph (I), thus limiting the freedom of the parties to
agree on the procedure to be followed by the arbitral
tribunal? Would it even limit the freedom left to the arbitral
tribunal by paragraph (2)? The proposal should perhaps be
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examined more closely from that point of view. There were
difficulties also with the text of the UNCITRAL rule. For
example, what would the position be if the respondent relied
on the same facts as the claimant? It might not be appropriate
simply to reproduce the UNCITRAL rule. On the whole,
therefore, he was opposed to its inclusion.

24. Mr. TANG Houzhi (China) said he did not think that
the UNCITRAL rule should necessarily be incorporated in
the Model Law. Since burden of proof was a matter common
to all legal systems, its inclusion in the Model Law would be
superfluous. His delegation therefore opposed the proposal.

25. Mr. LAVINA (Philippines) supported the proposal, for
the reasons put forward by the representative of Cuba.

26. Mr. BOUBAZINE (Algeria) associated his delegation
with those which opposed to the proposal to include the
UNCITRAL rule in the Model Law.

27. Mr. STROHBACH (German Democratic Republic) said
that his delegation supported the proposal. It was a question
of transferring from the UNCITRAL Rules to the Model Law
a point that should be made in the latter for the reasons
stated in the written comments of the Soviet Union and the
United States (A/CN.9/263, pp. 56-57). The provision might
best be inserted as a new paragraph (3) of article 19.

28. Mr. SEKHON (India) said he felt that it would be
unnecessarily burdening the Model Law to state such a self
evident proposition. It would also be likely to create
difficulties in respect of articles 19 and 28. A further question
was the evidence of the experts whom the arbitrators were
empowered to call on. Such matters would be governed by the
applicable law, in which the different provisions adopted by
different countries would appear. His delegation therefore
opposed the proposal.

29. Mr. SCHUMACHER (Federal Republic of Germany)
endorsed the comment of the Observer for Switzerland about
article 28. The application of the proposed rule should be
subject to the relevant provision of the applicable substantive
law.

30. Mr. MOELLER (Observer for Finland) said that his
delegation had difficulty in supporting the proposal because
of the conflict the new rule might raise with article 28 and the
question whether or not it would be mandatory.

31. Mrs. DASCALOPOULOU-LIVADA (Observer for
Greece) said that her delegation approved the inclusion of the
proposed rule. She did not see how it could fail to apply
whether the parties wished it or not, since any agreement to
proceed otherwise would be contrary to the provisions of the
new article 18 bis, which dealt with equality of treatment.

32. The CHAIRMAN suggested that the Commission's
report should show that the Commission had agreed that the
rule on burden of proof in article 24 (I) of the UNCITRAL
Arbitration Rules should usually be applied; and that it had
decided not to include the rule in the text of the Model Law
for three reasons: first, in some legal systems, the burden of
proof was a matter of substantive and not procedural law;
second, article 19 of the Model Law gave some latitude to the
arbitral tribunal on the subject; third, whereas the UNCITRAL
Arbitration Rules were applicable by the agreement of parties,
the provisions in the Model Law would be mandatory. If he
saw no objection, he would take it that the Commission
accepted his suggestion.

33. It was so agreed.

Admissibility of written evidence

34. Mr. HOLTZMANN (United States of America) proposed
the inclusion in the Model Law of article 25 (5) of the
UNCITRAL Arbitration Rules, a provision which authorized
the evidence of witnesses to be presented in the form of
written statements signed by them. While he recognized that
there was no requirement that the Model Law and the
UNCITRAL Arbitration Rules should be identical, the
Commission had nevertheless recommended to the Working
Group on International Contract Practices that there should
be consistency between them. He was aware that some legal
systems regulated the admissibility of written evidence and
also that the second sentence of article 19 (2) of the Model
Law implicitly gave the arbitral tribunal the power to accept
written statements if it so decided. However, in view of
provisions in certain national legal systems, it would be
helpful for the Model Law to make that point explicitly.
Governments adopting it would thus accede to what was an
established procedure in modern arbitration and one which,
as experience had shown, had significantly reduced the costs
of arbitral proceedings.

35. The CHAIRMAN said that the acceptance of article 19
would already be a considerable step forward for legal
systems in which written statements were never admitted in
evidence. It would be difficult for legislators to introduce a
law which expressly allowed arbitrators to receive written
evidence if that form was forbidden to judges.

36. Mr. HOLTZMANN (United States of America) said
that, in view of the Chairman's comments, he withdrew his
proposal.

37. The CHAIRMAN suggested that the report should state
that the matter was covered by article 19 (2).

38. It was so agreed.

Requirement of reciprocity as a condition for recognition or
enforcement

39. Mr. LEBEDEV (Union of Soviet Socialist Republics)
drew attention to the written proposals of several Govern
ments (A/CN.9/263, p. 51, paras. 9-13) that there should be a
possibility for States to require reciprocity for recognition or
enforcement of foreign awards. It might be appropriate to
provide for that in article 35. Article I (3) of the 1958 New
York Convention made provision for such a possibility, and a
number of countries had availed themselves of it. The
adoption of the Model Law by countries might turn upon
whether they would want to enter a reservation on the matter
of reciprocity. It was therefore essential to state in the Model
Law that such a possibility existed.

40. The CHAIRMAN said he felt it would be inappropriate
to introduce into a Model Law a provision which more
naturally belonged in a convention. When adopting the
Model Law, States could modify its provisions. He thought
that a statement might appear in the report to the effect that
the situation with regard to a requirement for reciprocity
would be similar to that under the 1958 New York~onven

tion.

41. Mr. LEBEDEV (Union of Soviet Socialist Republics)
thought that something more was required than a statement
in the report. It would be possible to provide for the matter in
the Model Law in one of two ways: either by inserting in
article 35 a reference to reciprocity together with a footnote
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stating that its inclusion or non-inclusion in the legislation
would be determined by each State when adopting the Model
Law; or, alternatively, by providing a footnote to the effect
that each State in adopting the Model Law might consider the
inclusion in the legislation of the requirement of reciprocity.

42. Mr. RUZICKA (Czechoslovakia) associated himself
with the views of the Soviet Union representative.

43. Mr. HOELLERING (United States of America) said
that his delegation also supported the principle of reciprocity,
as it had stated in its written comment on the subject
(A/CN:9IL63, p. 51, para. 13). However, he thought it would
be sufficient to have a statement on the matter in the report.

44. Mr. RAMADAN (Egypt) said that no footnote should
appear in the Model Law. His country had ratified the 1958
New York Convention without entering any reservations, and
article I (3) of that Convention made the principle of
reciprocity optional. When the Commission had discussed
article 35, the argument had been that it was desirable to keep
it in harmony with the New York Convention.

45. Mr. ROEHRICH (France) said that he had no objection
to allowing for the requirement of reciprocity but it would be
necessary to define its exact scope more precisely. Would the
requirement be satisfied by the enactment of identical
provisions by another country or was something more
involved? He felt that the subject could more readily be dealt
with by means of a discussion at some length in the report
rather than a brief footnote in the text.

46. Mr. VOLKEN (Observer for Switzerland) said the hope
was that at some future date the principles of arbitral
procedural law in many countries would be, if not identical,
considerably harmonized by the influence of the Model Law.
If that result was achieved, it would not greatly matter in
which country proceedings were held. In the context of the
legislative work on which the Commission was engaged, the
concept of reciprocity, whether factual or legislative, was
difficult to accommodate-in fact it almost ran counter to the

present work of the Commission. If it was to be mentioned, it
should not be given too much importance.

47. The CHAIRMAN said the weight of opinion seemed to
favour clarification of the matter in the report. The wording
of article 35 did not imply that all States adopting the Model
Law should necessarily extend the benefits of that article to
all foreign awards indiscriminately. A State could limit the
application of article 35 by the requirement of reciprocity to
awards from countries where its own awards would be
enforced in the same way and under the same conditions. The
comments on the subject in the report should be placed in a
prominent position at the beginning of the section on
article 35. If he saw no objection, he would take it that the
Commission accepted his suggestion.

48. It was so agreed.

Possibility of a preamble to the Model Law

49. Mr. TANG Houzhi (China) said that no decision had
been taken as to whether the Model Law required a preamble.

50. The CHAIRMAN said that he thought there should be
no preamble, as the Model Law would not be an international
instrument.

51. It was so agreed.

52. The CHAIRMAN said that if he saw no objection, he
would take it that the Commission had agreed on the contents
of the Model Law and that no substantive issues would be
reopened. The Commission would merely review the text
from the drafting group to ensure that they faithfully reflected
the decisions taken by the Commission and that they were
satisfactory from the linguistic viewpoint.

53. It was so decided.

The discussion covered in the summary record ended at 3.35
p.m.

332nd Meeting

Thursday, 20 June 1985, at 3 p.m.

Chairman: Mr. LOEWE (Austria)

The meeting was called to order at 3.15 p.m.

International commercial arbitration (continued)
(A/CN.91246, annex; A/CN.9/263 and Add.I-2, A/CN.9/264;

A/CN.9/XVIII/CRP.14 and Add.I)

Draft text of a model law on international commercial
arbitration

Articles 1 to 18 (A/CN.9/XVIII/CRP.14)

Article 1

I. Article 1 was adopted without change.

Article 2

2. Mr. HOLTZMANN (United States of America) said that,
pursuant to the Commission's decision at the previous

meeting to include in the Model Law an express reference to
counter-claims and defences to counter-claims (A/CN.9/
SR.331, para. 14), his delegation and the delegation of
Czechoslovakia had prepared a written proposal for the
incorporation of a provision on the matter in article 2. The
proposal would be submitted to the Commission for consi
deration;

3. The CHAIRMAN suggested that the Commission should
adopt the article as worded by the drafting group, subject to
consideration of that proposal.

4. It was so decided.

Articles 3 to 5

5. Articles 3 to 5 were adopted without change.
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Article 6

6. Mr. GRIFFITH (Australia) said that article 16 (3) as
proposed by the drafting group included a reference to the
court or other authority specified in article 6 and should
therefore be added to the list of provisions given.

7. Mr. ¥l:ERRMANN (International Trade Law Branch)
observed that the court functions referred to in articles 16 (3)
and 34 (2) could, in fact, only be performed by a court and
not by another authority.

8. The CHAIRMAN asked the Commission whether it
considered that to be the case.

9. Mr. ROEHRICH (France) said that those delegations
which had wished to include in the article a reference to an
authority other than a court had had in mind articles 11 (3),
11 (4), 13 (3) and 14 only.

10. Mr. LEBEDEV (Union of Soviet Socialist Republics)
proposed that the words "the court, courts or other authority"
should be amended to read "the court, courts or, where so
indicated herein, another authority".

11. Mr. HOLTZMANN (United States of America) said
that his delegation could accept the Soviet Union's proposal
but would suggest rewording it to read " ... or, where
referred to therein, ...".

12. Mr. GRIFFITH (Australia) proposed that the first
comma in article 6 should be replaced by the word "and".

13. The CHAIRMAN said that, if there were no objections,
he would take it that the Commission wished to replace the
first comma in article 6 by the word "and" and to amend the
words "the court, courts or other authority" to read "the
court, courts or, where referred to therein, another authority".

14. It was so decided.

15. Article 6, as amended, was adopted.

Article 7

16. Mr. BOGGIANO (Observer for Argentina) said that in
the second sentence of the Spanish version of paragraph (2),
the word "combatida" should be replaced by the word
"negada".

17. Mr. GRIFFITH (Australia) said that the word "another"
at the end of the second sentence of the English version of
paragraph (2) suggested that the text provided for the
existence of more than two parties; that was not so with the
French version, however, which used the words "l'autre".

18. Mr. HOLTZMANN (United States of America) said
that the drafting group had intended to allow for the
involvement of a third party. For the sake of clarity, the
English version should be amended to read "another party".

19. The CHAIRMAN said that the Model Law had been
conceived on the basis of the involvement of two parties.

20. Mr. RICKFORD (United Kingdom) suggested that the
text should be amended to read "the other or others" in order
to provide for the possibility that more than two parties
would be involved.

21. Mr, ROEHRICH (France) said that the French version
correctly reflected what the Chairman had said. He noted that
other articles spoke of "a party" or "the other party". It
would be unwise for the Commission to enter into the
complex area of multiparty arbitration. In any case, the
present text did not exclude the possibility of there being
several parties on one side and several on the other.

22. The CHAIRMAN said that there did not seem to be any
difference of opinion as to the substance of the provision, and
he therefore suggested that the text should remain unchanged.

23. Article 7 was adopted without change. subject to the
correction in the Spanish version requested by the Observer
for Argentina.

Article 8

24. Mr. SAMI (Iraq) said that the Arabic version of
paragraph (2) was incorrect and should be brought into line
with the English version.

25. Mr. SEKHON (India) said that the words "and an
award may be made" in paragraph (2) were superfluous, since
they were implied by the phrase "arbitral proceedings may
nevertheless be commenced or continued".

26. The CHAIRMAN said that the words had been included
in order to make it clear that the arbitrators need not stop
short of making an award.

27. Article 8 was adopted without change. subject to the
correction in the Arabic version requested by the repre
sentative of Iraq.

Articles 9 and 10

28. Articles 9 and 10 were adopted without change.

Article 11

29. In reply to a question put by Mr. GRIFFITH (Australia),
Mr. HERRMANN (International Trade Law Branch) said
that the wording of paragraph (4) (c) correctly reflected the
decision taken by the Commission at its 319th meeting
(A/CN.9/SR.319, para. 67).

30. Mr. LEBEDEV (Union of Soviet Socialist Republics)
said that the Russian version of the draft text of the Model
Law had been issued before the drafting group had completed
its work and it did not reflect some of the provisions agreed
by the group. That applied to paragraph (5) and to other
parts of the draft text. He would be agreeable to the definitive
Russian version of the text being prepared by the secretariat
at a later stage. That being so, he would not raise points
which affected the Russian version only.

31. Article 11 was adopted without change.

Article 12

32. Mr. SAMI (Iraq) pointed out that the reference to
impartiality or independence had not been rendered correctly
in the Arabic text.

33. Article 12 was adopted without change. subject to the
correction in the Arabic version requested by the representative
of Iraq.
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Article 13

34. Mr. GRIFFITH (Australia) said that, in the light of the
discussion of article 16 (3) at the 320th meeting, paragraph (2)
should refer to a period of 30 days, as did paragraph (3).

35. The CHAIRMAN said that since paragraphs (2) and (3)
dealt with different topics there was no need for them to
specify the same period. He suggested that, since the
Commission had not taken a clear decision to amend the
period in paragraph (2), the text should remain unchanged.

36. Mr. SEKHON (India), referring to the words "and make
an award" at the end of paragraph (3), drew the Commission's
attention to the commentary on the point in its draft report
(A/CN.9/XVIII/CRP.2/Add.5, para. 12). If the expression
"the system" used in the draft report was meant to include
the further steps, he would have no particular objection, but
the present paragraph (3) had been drafted in a slightly
different fashion.

37. Mr. HERRMANN (International Trade Law Branch)
said that the point referred to by the representative of India
concerned primarily the question of which of the four or five
possible solutions was preferred with respect to determination
of the time at which court control could be exercised. The
question whether the continuation of the proceedings implied
the making of an award had been referred to the drafting
committee, which had decided that it would be better to state
the provision clearly. That was why the express reference to
the making of an award appeared in several places in the draft
text.

38. Article 13 was adopted without change.

Articles 14 and 15

39. Articles 14 and 15 were adopted without change.

Article 16

40. Mr. SAMI (Iraq) said that paragraph (3) of the Arabic
version still referred in brackets to alternative periods of 15 or
30 days. The reference to 15 days and the brackets should be
deleted.

41. Mr. VOLKEN (Observer for Switzerland) noted that in
the French version the word "pouvoir" in the heading of the
article had been changed to "competence". He thought that
the word "pouvoir" should be retained; the drafting group
had not altered it in the heading of article 18.

42. After a discussion in which the CHAIRMAN, Mr.
ROEHRICH (France) and Mr. VOLKEN (Observer for
Switzerland) took part, the CHAIRMAN asked if the French
speaking delegations would accept the present wording of the
French version of the heading.

43. It was so agreed.

44. Mr. HERRMANN (International Trade Law Branch)
suggested that the Commission, bearing in mind the discussion
earlier in the meeting on article 6, might wish to delete the words
"or other authority".

45. Mr. VOLKEN (Observer for Switzerland) said that if a
State wished to appoint an authority other than a court to
perform the function referred to in article 16 (3), it should not
be prevented from doing so.

46. Mr. GRIFFITH (Australia) said that the words "or other
authority" should be retained in order to ensure consistency
with article 13 (3).

47. Mr. SEKHON (India) pointed out that, as indicated in the
draft report (A/CN.9/XVIII/CRP.2/Add.9, para. 13), the
Commission had decided to provide for instant court control in
article 16 (3) along the lines of the solution adopted in
article 13 (3). '

48. Mr. LEBEDEV (Union of Soviet Socialist Republics)
suggested that the words "court or other authority specified in
article 6" should be amended to read "competent court".

49. Mr. SAMI (Iraq) said that the functions referred to in
article 16 (3) could only be performed by a court. An explanatory
note to article 16 (3) might be provided to that effect.

50. The CHAIRMAN said that, if there were no objections, he
would take it that the Commission wished to delete the words
"or other authority".

51. It was so decided.

52. Article 16. as amended, was adopted. subject to the
correction in the Arabic version requested by the representative
o/Iraq.

Article 18

53. Mr. VOLKEN (Observer for Switzerland) proposed that
the words "order any party to take such interim measure"
should be amended to read "order such interim measure".

54. The CHAIRMAN said that the change did not seem
essential. He invited the Commission to adopt article 18.

55. Article 18 was adopted without change and renumbered as
article 17.

Articles 18 bis to 36 (A/CN.9/XVIII/CRP.14/Add.I)

Article 18 bis

56. Article 18 bis was adopted without change and renumbered
as article 18.

Articles 19 to 23

57. Articles 19 to 23 were adopted without change.

Article 24

58. Mr. ROEHRICH (France) said that a problem had
arisen in the drafting group in regard to the second sentence
of paragraph (1). The question was whether the words "at an
appropriate stage of the proceedings", which had been
between commas in the original version of the paragraph,
applied to a party's request for oral hearings or to the arbitral
tribunars decision to hold such hearings: in other words,
whether they imposed a restriction on the parties or whether
they gave discretion to the arbitral tribunal. If they were
interpreted in the former sense, it would modify the Com
mission's decision that the parties had a fundamental right to
request an oral hearing.

59. The CHAIRMAN said that, as he saw it, the paragraph
could mean only that the party must make the request at an
appropriate stage of the proceedings, otherwise it would make
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no sense. The meaning was perhaps clear in the English
version.

60. Mr. SZASZ (Hungary) said that his understanding of
the discussion was that the words "if so requested by a party
at an appropriate stage of the proceedings" meant that a
party could at any time ask for oral proceedings and the
tribunal could note the request and could act accordingly but
would not be compelled to hold an oral hearing forthwith.

61. Mr. HOLTZMANN (United States of America) said
that the discussion had arisen out of his Government's written
proposal (A/CN.9/263, p. 35, para. 1) for a new paragraph (1)
to replace the former paragraphs (1) and (2) of the Working
Group's draft, and stating: "if either party so requests at an
appropriate stage of the proceedings ...". It had been his
understanding that the Commission had approved his proposal.

62. Mr. HERRMANN (International Trade Law Branch)
said that it had been the secretariat's understanding that the
United States proposal had been accepted as a drafting
suggestion and that no decision had been taken on the
question whether "appropriate" should qualify the parties'
request or the holding of a hearing.

63. Mr. SZASZ (Hungary), speaking as Vice-Chairman, said
he had been in the Chair at the time of the discussion. He
agreed with what the representative of the Secretariat had just
said. It was his understanding that the article had been sent to
the drafting group without any substantive change from what
had been expressed in the original draft.

64. Mr. de HOYOS GUTIERREZ (Cuba) said that it was
clear from the paragraph as at present drafted that the
arbitral tribunal should hold hearings if the parties so
requested at an appropriate stage in the proceedings.

65. The CHAIRMAN suggested that the matter might be
resolved by wording the sentence to read " ... the arbitral
tribunal shall hold such hearings at an appropriate stage of
the proceedings if so requested by a party".

66. Mr. RICKFORD (United Kingdom) and Mr. ROEHRICH
(France) supported the Chairman's suggestion.

67. Mr. HOLTZMANN (United States of America) said
that he would accept the Chairman's suggestion on the
understanding that it was made clear in the. record that an
arbitral tribunal could refuse a last-minute request for a
hearing, on the ground that there was no longer any
appropriate stage of the proceedings for a hearing. He gave as
an example a last-minute request that had been submitted
solely for the purpose of delaying the issue of the award
where no acceptable reasons had been given to justify holding
a hearing.

68. Mr. LAVINA (Philippines) supported the Chairman's
proposal.

69. Mr. SAMI (Iraq) said that the tribunal should not have
the right to oppose a request: the parties' right to request oral
hearings must be safeguarded.

70. Mr. MTANGO (United Republic of Tanzania) agreed.

71. In reply to a question put by the Chairman, Mr. SZASZ
(Hungary), speaking as Vice-Chairman, said that his notes
and the summary record of the 324th meeting (A/CN.9/
SR.324) both confirmed the following: that, after a lengthy
discussion touching on points both of substance and of
drafting, it had been agreed to consider the substantive points

referred to in para. 1 of that summary record. No other point
had been considered as a point of substance in the discussion,
and no speaker had asked for a ruling on any question other
than those submitted to the drafting group.

72. After a discussion in which Mr. HOLTZMANN (United
States of America), Mr. RICKFORD (United Kingdom) and
Mr. ROEHRICH (France) took part, the CHAIRMAN said
that the issue seemed to be one on which there had been a
misunderstanding about what the Commission had decided.
Since the evidence suggested that the Commission had
intended that the paragraph should provide that a party could
make a request at any time and that the tribunal must hold
hearings, and also that the reference to the appropriate stage
should be retained, he asked the Commission if it would
accept his earlier suggestion.

73. It was so agreed.

74. Mr. GRIFFITH (Australia) proposed that the commas
in the third and fourth lines of paragraph (3) should be
deleted.

75. It was so agreed.

76. Article 24, as amended, was adopted.

Article 25

77. Mr. GRIFFITH (Australia) said that the phrase "without
showing sufficient cause" in the opening portion only applied
to subparagraph (a) and should therefore be included in that
subparagraph. It had no application to subparagraphs (b)
and (c).

78. The CHAIRMAN said that the matter had not been
discussed by the Commission. He could not reopen discussion
of the article unless the Commission wished it.

79. Article 25 was adopted without change.

Article 26

80. Article 26 was adopted without change.

Article 27

81. Mr. GRIFFITH (Australia) asked for clarification as to
whether, as a result of the redrafting of the article, the
"competent court" which it mentioned was the court specified
in article 6.

82. The CHAIRMAN said that the "competent court" to
which article 27 referred was not the court specified in
article 6. It was a court which might be requested to take
evidence from a witness who, for example, was unable to
appear before the tribunal because he lived at too great a
distance.

83. Mr. MATHANJUKI (Kenya) asked the Chairman to
confirm that article 27 did not cover the question of the
procedure for implementing the request.

84. The CHAIRMAN confirmed that.

85. Article 27 was adopted without change.

The meeting rose at 6.05 p.m.
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333rd Meeting

Friday, 21 June 1985, at 10 a.m.

Chairman: Mr. LOEWE (Austria)

The discussion covered in the summary record began at 10.40 a.m.

International commercial arbitration (continued)
(A/CN.9/246, annex; AlCN.9/263 and Add. 1-2, A/CN.9/264j

AlCN.9/XVIII/CRP.14 and Add. 1)

Draft text ofa model law on international commercial
arbitration

Article 2 and articles 28-36

Article 2

1. . Mr. RICKFORD (United Kingdom) raised the question
of mterconnection between chapter VI of the Model Law and
the version of article 2 (d) which the Commission had adopted
at its previous meeting. In order to take account of a
particular concern in relation to article 28 (I), article 2 (d) had
bee.n amend~d so that it did not apply to any of chapter VI,
whIch contamed, however, a series of references to agreement
betwee? ~he parties and the choice of parties. Perhaps the
CommIssIOn had made the wrong amendment to article 2 (d).

2. Mr. HERRMANN (International Trade Law Branch)
said that the amendment had been made because concern had
been expressed that it was inappropriate to recognize the
freedom of the parties to authorize third parties or insti
tutions to make decisions as to the law applicable to disputes.
Perhaps the amendment had gone too far. He suggested that a
more appropriate wording for the opening phrase ofarticle 2 (d)
would be: "where a provision of this Law, except article 28,
leaves the parties ..."

3. Mr. GRIFFITH (Australia) supported the Secretariat
proposal.

4. The CHAIRMAN said that, if he saw no objection, he
would take it that the Commission wished to amend the text
of article 2 (d) in the manner just proposed by the secretariat.

5. It was so decided.

Article 28

6. Mr. GRIFFITH (Australia) said that the Commission
had decided to include in article 28 a provision modelled on
article 33 (3) of the UNCITRAL Arbitration Rules, (A/CN.9/
XVIII/CRP.2/Add.15, paragraph 11). However, the text of
that rule had been reproduced in article 28, paragraph (4). As
a result, the word "contract" had been used for the first time
in the Model Law. In conformity with the general approach in
that document, he thought that an expression such as
"agreement between the parties" would be more appropriate.

7. Mr. HERRMANN (International Trade Law Branch)
said that article 28 (4) was not the first time that the word
"contract" had been used. It appeared in article 16 (I). The
expression "agreement between the parties" was frequently
used in the Model Law in connection with the arbitration
agreement and not with the main contract on substance. It
would therefore not be an appropriate substitute for the word
"contract" .

8. Mr. GRIFFITH (Australia) withdrew his proposal.

9. Article 28 was adopted.

Article 29

10. Article 29 was adopted.

Article 30 (1) and (2)

11. Mr. SEKHON (India) recalled that his delegation had
suggested that, in article 30 (I), "record the settlement in the
form of an arbitral award on agreed terms" be replaced by
"record the settlement and make the award on agreed terms"
and that, in article 30 (2), "and shall state that it is an award"
be deleted.

12: Mr. HERRMANN (International Trade Law Branch)
saI~ that the p~oposal had been referred to the drafting group,
whIch had deCIded to retain the wording set out in the text.

13. The CHAIRMAN said that, if he heard no objection, he
would take it that the Commission wished to retain the text of
article 30 unaltered.

14. It was so agreed.

15. Article 30 was adopted.

Articles 31 and 32

16. Articles 31 and 32 were adopted.

Article 33 (l)

17. Mr. LAVINA (Philippines) said that the wording of
article 33 (I) (b) was somewhat clumsy; "if so agreed by the
parties, a party, with notice to the other party," should be
replaced by "a party, with the agreement of the other party".

18. The CHAIRMAN recalled that in its discussion of the
subparagraph, the Commission had agreed that the other
party must be assured of an opportunity to give its opinion.
Although the wording was less than elegant, it was the best
way that had been found of making the point absolutely clear.
If he heard no objection, therefore, he would take it that the
Commission wished to adopt article 33 (I) unaltered.

19. Article 33 (1) was adopted.

Article 33 (2)

20. Article 33 (2) was adopted.

Article 33 (3)

21. Mr. GRIFFITH (Australia) proposed that the final
sentence of article 33 (3) be amended to conform to the
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I
wording of the penultimate sentence of article 33 (1), i.e. to
read: "If the arbitra1 tribunal considers the request to be
justified, it shalI make the additional award within 60 days .."

22. It was so agreed.

23. Article 33 (3). as amended. was adopted.

Article 33 (4) and (5)

24. Article 33 (4) and Article 33 (5) were adopted.

25. Article 33 as a whole. as amended, was adopted.

Article 34 (1)

26. Article 34 (/) was adopted.

Article 34 (2)

27. The CHAIRMAN said that "Court" should be replaced
by "court".

28. Mc. GRIFFITH (Australia) noted that "arbitrator(s)"
was the term used in article 36 (1) (a) (ii) and asked whether
the same term should not be incorporated in article 34 (2) (a) (ii).

29. Mc. HERRMANN (International Trade Law Branch)
suggested that conformity might better be achieved by amending
article 36 (2) (a) (ii) than by amending article 34 (2) (a) (ii).
The important principle involved was that the parties should
be notified of the appointment of each of the arbitrators.
Although "the arbitrator" was the term in the 1958 New York
Convention, it would be better to use different wording in
order to make the point absolutely clear.

30. Mr. ROEHRICH (France) supported the comments
made by the representative of the secretariat.

31. Article 34 (2) was adopted.

Article 34 (3) and (4)

32. Article 34 (3) and article 34 (4) were adopted.

33. Article 34 as a whole was adopted, subject to the minor
drafting change mentioned by the Chairman.

Article 35

34. Article 35 was adopted.

Article 36

35. Mc. SAMI (Iraq) suggested an amendment to the Arabic
version of article 36 (1) (a) (i).

36. The CHAIRMAN said that it would be taken into
account by the secretariat.

37. Mr. GRIFFITH (Australia) said he assumed that, in
article 36 (1) (a) (ii), "the arbitrator(s)" was to be amended to
read "an arbitrator".

38. The CHAIRMAN said that that was correct.

39. Article 36 (/), as amended, was adopted.

Article 36 (2)

40. Article 36 (2) was adopted.

41. Article 36 as a whole, as amended; was adopted.

Proposal for a new provision on counter-claims

42. The CHAIRMAN recalIed that the representatives of the
United States and Czechoslovakia had drafted a new provision
for article 2, which would become article 2 (j) and which was
contained in document A/CN.9/XVIII/CRP.J5.

43. Mr. de HOYOS GUTlERREZ (Cuba) suggested a
drafting change in the Spanish version.

44. Mr. ROEHRICH (France) suggested a drafting change
in the French version.

45. Mc. LAVINA (Philippines) pointed out a typographical
error: "article" should be amended to read "articles".

46. The CHAIRMAN said that the secretariat would take
those comments into account.

47. Mc. SAWADA (Japan) said that his delegation did not
oppose the inclusion of a provision on counter-claims but felt
that such a provision should contain a more exhaustive
definition of counter-claims than did the proposal before the
Commission.

48. The CHAIRMAN said that, in its decision to include a
provision on counter-claims, the Commission had recognized
that it was necessary to be brief and to indicate merely which
rules should apply to counter-claims.

49. Mc. VOLKEN (Observer for Switzerland) suggested
that, since the proposed provision was not a definition but
rather an extension of the scope of the Model Law, it should
be included in article 1 rather than in article 2.

50. The CHAIRMAN pointed out that the heading of
article 2 was not simply "Definitions" but "Definitions and
rules of interpretation" and that the provision in question was
in fact a rule of interpretation.

51. Mr. HOLTZMANN (United States of America) suggested
that the provision be revised by the insertion, after "article",
of "7 (2) and".

52. Mc. HERRMANN (International Trade Law Branch)
said that he had doubts whether it was appropriate to
mention article 7 (2) in that context.

53. Mc. HOLTZMANN (United States of America) said
that his delegation would not insist on the revision.

54. Mc. RICKFORD (United Kingdom) said that the
representative of the International Trade Law Branch had a
good point, but that unless article 7 (2) was included among
the list of exceptions to article 2 (j), an agreement made in
respect of the subject-matter of a counter-claim could result in
the closing of the entire dispute. Under English law, contracts
would have to state expressly that article 2 (j) applied mutatis
mutandis.
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55. The CHAIRMAN said that, if he heard no objection, he
would take it that the Commission wished to adopt the text of
article 2 (j) contained in document A/CN.9/XVIII/CRP.l5.

56. It was so agreed.

57. The draft text of a model law on international commercial
arbitration (A/CN.9/XVIlI/CRP.14 and Add. I) as a whole, as
amended, was adopted.

58. Mr. SONO (Secretary of the Commission) suggested that
the title of the text the Commission had just adopted should
be the UNCITRAL Model Law on International Commercial
Arbitration, that the Commission should request the
Secretary-General to transmit the text, with its travaux
preparatoires, to Governments, arbitration institutions and
other interested bodies at the close of its eighteenth session,
that it should invite the General Assembly to recommend to
States that they consider using the Model Law when they
revised their laws to meet the current needs of international
commercial arbitration, and that the secretariat should send a
note verbale to Governments informing them of that recom
mendation.

59. Mr. MTANGO (United Republic of Tanzania) asked
whether the Model Law would be transmitted to States before
or after the General Assembly had adopted it.

60. Mr. SONO (Secretary of the Commission) said that,
when the UNCITRAL Arbitration Rules had been adopted,
they had been transmitted to Governments immediately after
their adoption but before endorsement by the General
Assembly, and that the Model Law should be given the same
treatment.

61. Mr. LEBEDEV (Union of Soviet Socialist Republics)
said that the matter was a very important one as it would be
included in the Commission's report to the Sixth Committee
and the General Assembly. He suggested that the secretariat
should produce a working paper on the subject in at least one
of the working languages so that delegations could give it due
consideration.

62. Mr. ROEHRICH (France) said that his delegation
agreed with the Soviet Union representative. He suggested
that the secretariat might transmit the Model Law to
Governments as a working paper and indicate that it had
been adopted by UNCITRAL and would be submitted to the
next session of the General Assembly.

63. Mr. LAVINA (Philippines) said that he agreed with the
view that the Commission should submit the Model Law to
the General Assembly for adoption; however, if there was a
precedent for not doing so, he could go along with the
proposals made by the Secretary of the Commission.

64. The CHAIRMAN, referring to document A/CN.9/
XVIII/CRP.2/Add.l9, paragraphs 8 and 9, noted that the
General Assembly would not be asked to adopt the Model
Law but to make a recommendation that Member States use
it. If he heard no objection, he would take it that the
Commission wished to adopt the proposals made by the
Secretary of the Commission.

65. It was so agreed.

The discussion covered in the summary record ended at 12
noon.
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Article 23, proposal by the delegation of the United Kingdom

Article 23, proposal by the Working Party

Article 4, proposal by the Secretariat

Article 23 (3), proposal by ad hoc Working Party

Article 41, proposal by the delegation of France

3. Information series

List of participants

AlCN.9/WG.IV/WP.28

A/CN.9/WG.IV/XIll/
CRP.I and Add.I-5

A/CN.9/WG.IV/
XIII/CRP.2

AlCN.9/WG.IV/
XIII/CRP.3

A/CN.9/WG.IV/XIII/
CRP.3/Add.l

A/CN.9/WG.IV/
XIII/CRP.4

AlCN.9/WG.IV/
XIII/CRP.5

A/CN.9/WG.IV/XIll/
CRP.6 and Add.!

A/CN.9/WG.IV/
XIII/INF.2

Not reproduced

Not reproduced

Not reproduced

Not reproduced

Not reproduced

Not reproduced

Not reproduced

Not reproduced

Not reproduced

C. List of documents before the Working Group on the New International Economic Order, sixth session

1. Working papers

Provisional agenda

Draft legal guide on drawing up international contracts for construction of
industrial works: draft chapters

2. Restricted series

Draft report of the Working Group on the New International Economic
Order on the work of its sixth session (Vienna, 10-20 September 1984)

A/CN.9/WG.V/WP.12

AlCN.9/WG.V/WP.13/
Add.I-6

AlCN.9/WG.V/VII
CRP.lIAdd.I-8
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3. Information series

Document symb'Oi

517

Location in
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Provisional list of participants A/CN.9/WG.V/VIIINF.I Not reproduced

D. List of documents before the Working Group on the New International Economic Order at its seventh session

1. Working papers

Provisional agenda

Draft legal guide on drawing up international contracts for construction of
industrial works: draft chapters

2. Restricted series

Draft report of the Working Group on the New International Economic
Order on the work of its seventh session (New York, 8-19 April 1985)

3. Information series

Provisional list of participants

AlCN.9/WG.V/WP.14

A/CN.9/WG.V/WP.l5/
Add. 1-10

AlCN..9/WG.V/VU!
CRP.1IAdd..f-9'

AlCN.9/WG.V/VII/
INF.I
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E. List of documents before the Working Group on International Contract Practices at its eighth session

1. Working papers

Provisional agenda

Liability of operators of transport terminals: issues for discussion by the
Working Group: note by the Secretariat

Liability of operators of transport terminals: issues for discussion by the
Working Group: Explanatory Report to the preliminary draft Convention
on the Liability of Operators of Transport Terminals prepared by the
Secretariat of UNIDROIT: note by the Secretariat

Liability of operators of transport terminals: additional issues for discussion

2. Restricted series

Draft report of the Working Group on International Contract Practices on
the work of its eighth session (Vienna, 3-14 December 1984)

3. Information series

Provisional list of participants

List of participants

AlCN.9/WG.I1/WP.51

A/CN.9/WG.I1/WP.52

AlCN .9/WG.I1/WP.52/
Add.1

AlCN.9/WG.I1/WP.53

A/CN.9/WG.I1/VIII/
CRP.1IAdd.l-6

AlCN.9/WG.I1/
VIII/INF.l

A/CN.9/WG.I1/VIII/
INF.1IRev.1
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V. CROSS REFERENCES: UNCITRAL DOCUMENTS REFERRED TO IN THE PRESENT VOLUME
AND REPRODUCED IN AN EARLIER VOLUME OF THE YEARBOOK

Document

General series

AlCN.9/163
AlCN.9/168
AlCN.9/169
A/CN.9/198

. AlCN.91211
AlCN.9/212
A/CN.91213
AlCN.91216
AlCN.9/217
AlCN.91221
A/CN.91225
AlCN.91232
AlCN.91233
AlCN.91234
AlCN.91245
AlCN.9/246
AlCN.91247
AlCN.9/248
A/CN.9/249 and Add.l
A/CN.91250 and Add. 1-4
AlCN.91252
A/CN.9/256

Restricted series

AlCONF.63/15
A/CONF.89/13
A/CONF.97/18

Official records of the General Assembly

A/33/l7
A/34/17
Al35/17
A/36/17
Al37/17
Al38/17
Al39/17

Working papers

AlCN.9/WG.II/WPAO
AlCN.9/WG.II/WPA8
AlCN.9/WG.II/WP.52
A/CN.9/WG.II/WP.52/Add. 1
A/CN.9/WG.II/WP.53
AlCN.9/WG.V/WPA and Add. 1-8
A/CN.9/WG.v/WP.7 and Add. 1-6
A/CN.9/WG.V/WP.9 and Add. 1-5
A/CN.9/WG.v/WP.II and Add.I-9
AlCN.9/WG.V/WP.13 and Add.I-6
AlCN.9/WG.V/WP.15 and Add.HO

Year, part, chapter, section
ofearlier Yearbook

1979, part two, n, B
1979, part two, III, C
1979, part two, III, D
1981, part two, IV, A
1982, part two, n, A, 3
1982, part two, n, A, 5
1982, part two, n, A, 4
1982, part two, III, A
1982, part two, IV, A
1982, part two, n, C
1982, part two, VI, B
1983, part two, III, A
1983, part two, III, C
1983, part two, IV, A
1984, part two, n, A, 1
1984, part two, n, B, 1
1984, part two, In, A
1984, part two, I, A, 1
1984, part two, I, A, 2
1984, part two, I, B
1984, part two, IV, A
1984, part two, VII

1974, part three, I, B
1978, part three, I, B
1980, part three, I, B

1978, part one, n, A
1979, part one, n, A
1980, part one, n, A
1981, part one, A
1982, part one, A
1983, part one, A
1984, part one, A

1983, part two, III, D, 1
1984, part two, n, B, 3
1985, part two, IV, B, 1
1985, part two, IV, B, 2
1985, part two, IV, B, 3
1981, part two, IV, B, 1
1982, part two, IV, B
1983, part two, IV, B
1984, part two, In, B
1985, part two, III, A, 2
1985, part two, Ill, B, 2


