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INTRODUCTION

This is the seventeenth volume in the series of Yearbooks of the United Nations
Commission on International Trade Law (UNCITRAL).!

The present volume consists of three parts. Part one contains the Commission's
report on the work of its nineteenth session, which was held in New York from 23 June
to 11 July 1986, and the action thereon by the United Nations Conference on Trade and
Development (UNCTAD) and by the General Assembly.

Part two reproduces most of the documents considered at the nineteenth session of
the Commission. These documents include reports of the Commission's Working
Groups dealing with international payments, the new international economic order and
liability of operators of transport terminals, as well as working papers that were before
the Working Groups.

Part three contains the draft Convention on International Bills of Exchange and
International Promissory Notes, as revised by the Commission at its nineteenth session,
summary records of this session for meetings devoted to the draft Convention, a
bibliography of recent writings related to the Commission's work, a list of documents
before the nineteenth session as well as of other documents referred to in the present
volume and reproduced in an earlier volume.
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THE NINETEENTH SESSION (1986)

A. Report of the United Nations Commission on International Trade Law
on the work of its nineteenth session

(New York, 23 June-ll July 1986) [Original: English]O
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INTRODUCTION

1. The present report of the United Nations Commis
sion on International Trade Law covers the nineteenth
session of the Commission, held in New York, from 23
June to 11 July 1986.

2. Pursuant to General Assembly resolution 2205 (XXI)
of 17 December 1966, this report is submitted to the
General Assembly and is also submitted for comments to
the United Nations Conference on Trade and Develop
ment.

Chapter I. Organization of the session

A. Opening

3. The United Nations Commission on International
Trade Law (UNCITRAL) commenced its nineteenth
session on 23 June 1986. The session was opened on
behalf of the Secretary-General by Mr. Carl-August
Fleischhauer, Under-Secretary-General, the Legal
Counsel.

B. Membership and attendance

4. General Assembly resolution 2205 (XXI) established
the Commission with a membership of 29 States, elected
by the Assembly. By resolution 3108 (XXVIII), the
General Assembly increased the membership of the
Commission from 29 to 36 States. The present members
of the Commission, elected on 15 November 1982 and
10 December 1985, are the following States: l Algeria,*

'Term of office expires on the last day prior to the beginning of the
twenty-second session of the Commission in 1989.

lPursuant to General Assembly resolution 2205 (XXI), the members
of the Commission are elected for a term of six years. Of the current
membership, 17 were elected by the Assembly at its thirty-seventh
session on 15 November 1982 (decision 37/308) and 19 were elected by
the Assembly at its fortieth session on 10 December 1985 (decision 40/
313). Pursuant to resolution 31/99 of 15 December 1976, the term of
those members elected by the Assembly at its thirty-seventh session will
expire on the last day prior to the opening of the twenty-second regular
annual session of the Commission in 1989, while the term of those
members elected by the Assembly at its fortieth session will expire on the
last day prior to the opening of the twenty-fifth regular annual session of
the Commission in 1992.
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36

36

Argentina,** Australia,* Austria,* Brazil,* Central Afri
can Republic,* Chile,** China,* Cuba,** Cyprus,**
Czechoslovakia,** Egypt,* France,* German Democra
tic Republic,* Hungary,** India,**, Iraq,** Iran (Islamic
Republic of),** Italy,** Japan,* Kenya,** Lesotho,**
Libyan Arab Jamahiriya,** Mexico,* Netherlands,**
Nigeria,* Sierra Leone,** Singapore,* Spain,** Swe
den,* Union of Soviet Socialist Republics,* United
Kingdom of Great Britain and Northern Ireland,* United
Republic of Tanzania,* United States of America,**
Uruguay** and Yugoslavia. **

5. With the exception of the Central African Republic
and the Libyan Arab Jamahiriya, all members of the
Commission were represented at the session.

6. The session was also attended by observers from the
following States: Bangladesh, Bulgaria, Burma, Came
roon, Canada, Colombia, Cote d'Ivoire, Finland, Ger
many, Federal Republic of, Ghana, Greece, Guatemala,
Holy See, Honduras, Indonesia, Oman, Panama, Peru,
Philippines, Poland, Republic of Korea, Sudan, Switzer
land, Syrian Arab Republic, Turkey and Venezuela.

7. The following specialized agency, intergovernmental
organizations and international non-governmental
organizations were represented by observers:

(a) Specialized agency

International Monetary Fund (IMF)

(b) Intergovernmental organizations

Asian-African Legal Consultative Committee
(AALCC)
Hague Conference on Private International Law
Organization of American States (OAS)

(c) International non-governmental organizations

Chartered Institute of Arbitrators
European Banking Federation
Inter-American Bar Association

'Term of office expires on the last day prior to the beginning of the
twenty-second session of the Commission in 1989.

"Term of office expires on the last day prior to the beginning of the
twenty-fifth session of the Commission in 1992.

i
I
I
I
j
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International Bar Association
International Chamber of Commerce (ICe)
International Federation of Consulting Engineers
Latin American Banking Federation

C. Election of officers

8. The Commission elected the following officers:2

Chairman: Mr. P. K. Kartha (India)

Vice-Chairmen: Mrs. G. O. Adebanjo (Nigeria)
Mr. Luis A. Delfino-Cazet (Uru
guay)
Mr. Hellmut Wagner (German
Democratic Republic)

Rapporteur: Mr. Alfred Duchek (Austria)

D. Agenda

9. The agenda of the session, as adopted by the
Commission at its 335th meeting, on 23 June 1986, was as
follows:

1. Opening of the session
2. Election of officers
3. Adoption of the agenda
4. International payments
5. New international economic order
6. Operators of transport terminals
7. Co-ordination of work
8. Status of conventions
9. Training and assistance

10. General Assembly resolutions on the work of the
Commission

11. Future work
12. Other business
13. Adoption of the report of the Commission

E. Adoption of the report

10. The Commission adopted the present report at its
357th meeting, on 11 July 1986, by consensus.

Chapter 11. International payments

A. Draft Convention on International Bills ofExchange
and International Promissory Notes3

Introduction

11. The United Nations Commission on International
Trade Law, at its seventeenth session in 1984, considered
over a three-week period the draft Convention on Inter-

2The elections took place at the 335th and 344th meetings, on 23 and
27 June 1986. In accordance with a decision taken by the Commission at
its first session, the Commission has three Vice-Chairmen, so that,
together with the Chairman and Rapporteur, each of the five groups of
States listed in General Assembly resolution 2205 (XXI), sect. 11,
para. 1, will be represented on the bureau ofthe Commission (see report
of the United Nations Commmission on International Trade Law on the
work of its first session, Official Records of the General Assembly,
Twenty-third Session, Supplement No. 16 (AI7216), para. 14.

3The Commission considered this subject at its 335th to 353rd
meetings and at its 355th and 356th meetings, from 23 June to
9 July 1986. Summary records of these meetings are contained in
documents A/CN.9/SR.335-353, 355 and 356.

national Bills of Exchange and International Promissory
Notes, which had been prepared by the Working Group
on International Negotiable Instruments. The Commis
sion decided that further work should be undertaken with
a view to improving the draft Convention and entrusted
that work to the Working Group on International Negoti
able Instruments. 4 At its eighteenth session in 1985, the
Commission requested the Working Group to complete
its work with a view to submitting a draft Convention to
the Commission in a form suitable for consideration at its
nineteenth session.5 The Working Group on Interna
tional Negotiable Instruments held its fourteenth session
at Vienna from 9 to 20 December 1985, at which it
completed its deliberations on and revision of the draft
Convention on International Bills of Exchange and
International Promissory Notes.

12. At its current session, the Commission had before it
the report of the Working Group on International
Negotiable Instruments on the work of its fourteenth
session (NCN.9/273) , a note by the secretariat containing
the text of the draft Convention on International Bills of
Exchange and International Promissory Notes as revised
by the Commission at its seventeenth session and by the
Working Group at its thirteenth and fourteenth sessions
(NCN.9/274), and a note by the secretariat in response to
requests of the Working Group to undertake certain
inquiries or to prepare certain draft provisions in
implementation of decisions made by it (NCN.9/285).

13. The Commission elected Mr. Willem Vis (Nether
lands) as Chairman of the Committee of the Whole for
the discussion of the draft Convention.

Discussion at the session

14. The Commission commenced its deliberations on
the draft Convention on International Bills of Exchange
and International Promissory Notes by discussing the
draft articles that had been considered by the Working
Group and the decisions taken by the Working Group
concerning those articles, as reflected in the provisions of
the draft Convention set forth in document A/CN.9/274.
It then discussed other articles of the draft Convention.
The Commission entrusted a drafting group with the
implementation of its decisions and with the establish
ment of corresponding language versions in the six official
languages of the Commission.

1. Review ofdecisions of the Working Group on Interna
tional Negotiable Instruments on issues previously iden-

tified as major controversial issues

Forged endorsements (article 23)

15. In connection with article 23(1), it was generally
agreed that, in addition to a person whose endorsement
was forged, any party who signed the instrument before

4Report of the United Nations Commission on International Trade
Law on the work of its seventeenth session, Official Records of the
General Assembly, Thirty-ninth Session, Supplement No. 17 (A/39/17),
para. 88.

5Report of the United Nations Commission on International Trade
Law on the work of its eighteenth session, Official Records of the General
Assembly, Fortieth Session, Supplement No. 17 (A/40/17), para. 336.
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the forgery should have the right to recover compensation
for damage that he might have suffered because of the
forgery. As an example of damage suffered by a party
who signed the instrument before the forgery, a drawer or
maker of an instrument could be liable to pay a holder
who took the instrument after a forgery of the payee's
signature (by virtue of article 14(1)(b), a transferee of an
instrument could be a holder even if a prior endorsement
was forged) and also to pay the debt to the payee. Such a
maker or drawer should be able to recover compensation
under article 23(1).

16. In connection with article 23(1)(c), the Commission
noted that payment to a forger through a collecting bank
might be considered as not having been made "directly to
the forger", and thus not covered by subparagraph (c). It
was generally agreed that a party or the drawee should be
liable to pay compensation under subparagraph (c) not
only when he paid the forger in person, but also when he
paid the forger through one or a series of collecting
banks. Accordingly, the Commission adopted a proposal
of the drafting group to amend article 23(1)(c) to read as
follows:

"(c) A party or the drawee who paid the instrument
to the forger directly or through one or more endorsees
for collection."

17. Based on a proposal of the drafting group, the
Commission decided that, in order to facilitate drafting in
languages other than English, article 23(2) should be
amended to read as follows:

(2) However, an endorsee for collection shall not be
liable under paragraph (1) if at the time at which:

"(a) He pays the principal or advises the principal
of the receipt of the proceeds of the instrument, or

"(b) He receives the proceeds of the instrument,

whichever comes later, he is without knowledge of the
forgery, provided that such absence of knowledge is
not due to his negligence."

18. With respect to article 23(3), it was agreed in
principle that the liability of a party or the drawee to pay
compensation should depend upon whether or not he
knew of the forgery. However, the view was expressed
that there was an inconsistency between article 23(3) and
article 68(3). It was noted that under article 23(3) a party
or the drawee who paid an instrument to a forger was not
liable to pay compensation if he was without knowledge
of the forgery, provided that the absence of knowledge
was not due to negligence. Under article 68(3) a party
paying an instrument to a holder who had acquired the
instrument by theft or forged the signature of the payee
or an endorsee or participated in such theft or forgery was
discharged of liability on the instrument if he did not
know of the theft or forgery whether or not the absence
of knowledge was due to negligence. As an example of
the inconsistency between the two provisions, it was
stated that an acceptor who paid an instrument to a forger
and who was negligent in not knowing of the forgery
would be discharged of liability on the instrument

under article 68(3), but would be liable to pay compensa
tion under article 23(3).

19. According to another view, there was no inconsis
tency between articles 23(3) and 68(3), since the concept
of knowledge in article 68(3) must be construed in the
light of article 5, which, by providing that a person was
considered to have knowledge of a fact if he could not
have been unaware of its existence, incorporated the
element of negligence. A further view was expressed,
however, that the concept contained in article 5 differed
from the concept of negligence in that it covered, in
addition to actual knowledge, only the case of wilful
ignorance.

20. In order to deal with the question raised in connec
tion with articles 23(3) and 68(3), a suggestion was made
that the reference to negligence in article 23(3)-and also
in article 23(2)-should be deleted and that the concept
of knowledge in that provision should be construed in the
light of article 5. It was noted, however, that the subst
ance of article 5 had not yet been settled by the Commis
sion. Accordingly, it was generally agreed that a decision
on the question should be considered after the substance
of article 5 had been settled (see paras. 63-70 below).

21. With respect to article 23(4), a view was expressed
that the reference in that provision to articles 66 and 67
was meaningless, since the latter articles did not establish
a means for determining the amount recoverable. It was
pointed out, however, that articles 66 and 67 established
a ceiling to the amount recoverable and that article 23(4)
provided that the amount of damages could not exceed
that ceiling. Article 23(4) was adopted.

Endorsement by agent without authority (article 23 bis)

22. The discussion in respect of article 23(1)(c),
(2) and (3) (see paras. 16 to 20 above) related also to
article 23 bis (l)(c), (2) and (3). Accordingly, the Com
mission decided that article 23 bis (l)(c) and (2) should
read as follows:

" ... (c) A party or the drawee who paid the instrument
to the agent directly or through one or more endorsees
for collection.

"(2) However, an endorsee for collection shall not be
liable under paragraph (1) if at the time at which:

"(a) He pays the principal or advises the principal
of the receipt of the proceeds of the instrument, or

"(b) He receives the proceeds of the instrument,

whichever comes later, he is without knowledge that
the endorsement does not bind the principal, provided
that such absence of knowledge is not due to his
negligence. "

23. It was noted that the provisions of article 23 bis,
relating to endorsement by an agent without authority,
paralleled those of article 23, relating to forged endorse
ments. A view was expressed that an endorsement by an
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agent without authority should be treated differently
from a forged endorsement. In particular, a transferee in
good faith of an instrument endorsed by an agent of the
transferor should not have the burden of ascertaining the
authority of the agent and should not be strictly liable to
pay compensation if the agent signed without authority.
A view was expressed that, in most cases, there would
exist some kind of relationship between the purported
principal and the unauthorized agent; it was, therefore,
more equitable and better public policy for the purported
principal, and not the transferee in good faith, to bear the
risk of unauthorized transfers by a purported agent.

24. It was accordingly proposed that article 23 bis (3)
should be amended to read as follows:

"(3) Also, any person against whom compensation is
sought, other than the agent, shall not be liable under
paragraph (1) if, at the time he paid the instrument, he
was without knowledge that the endorsement did not
bind the principal, provided that such absence of
knowledge was not due to his negligence."

25. After deliberation, the Commission did not adopt
this proposal.

Definition of protected holder (article 4(7))

26. A view was expressed that the reference in arti
cle 4(7) to completion of an incomplete instrument was
superfluous and should be deleted. It was pointed out,
however, that while a person who took an incomplete
instrument could not be a holder, article 4(7) provided
that he could become a holder if the instrument met the
requirements of article 11(1) and if the instrument was
completed in accordance with authority given. The refer
ence in article 4(7) to completion of an incomplete
instrument was therefore useful and necessary.

27. According to a further view, the reference in
article 4(7) to completion of an instrument "in accord
ance with authority given" implied that a transferee of an
instrument which had been completed by his transferor
would have to inquire into whether the transferor had
authority to complete the instrument; that would impede
the international circulation of instruments covered by
the Convention. It was pointed out, however, that
article 4(7) dealt only with the question of whether a
person who took an incomplete instrument could become
a protected holder upon completing it. It did not deal
with the question whether a transferee of an instrument
which had been completed by his transferor could be a
protected holder. Such a transferee could be a protected
holder, even though the transferor completed the instru
ment without authority, if the transferee did not know of
the lack of authority.

28. A suggestion was made that in order to clarify
article 4(7) so as to reflect its intended meaning, the
words "by him" should be added, so as to refer to an
instrument "completed by him in accordance with author
ity given". The prevailing view, however, was that the
decision taken at the fourteenth session of the Working

Group to delete the words "by him" should be main
tained (see NCN.9/273, para. 22), since the instrument
might not be completed by the holder himself but by a
person acting under the authority of the holder, such as
an escrow agent who took an instrument before the
amount of a transaction was known and who was
authorized to fill in the amount on that instrument. The
Commission agreed upon the substance of article 4(7),
but referred to the drafting group the task of devising
appropriate wording to clarify the intended meaning of
the article (see also later decision on article 4(7)(a),
para. 57 below).

Defences and claims that may be set up against a holder
(article 25)

29. In order to clarify that the right of a party to set up
against a holder a defence under paragraph (l)(b) of
article 25 or a claim under paragraph (2) of article 25 was
subject to the provisions of paragraph (2 bis) of that
article, the Commission requested the drafting group to
consider incorporating the substance of paragraph (2 bis)
in both paragraph (l)(b) and paragraph (2). In addition,
it was noted that paragraph (3)(b) referred to the
acquisition of the instrument by the holder by theft or
forgery or by participation in the theft or forgery, but that
paragraph (2 bis) did not contain a comparable reference.
It was agreed that the substance of paragraph (2 bis)
should include a comparable reference to theft.

30. Based upon a proposal of the drafting group, the
Commission adopted article 25(1)(b) as follows:

"(b) Except as provided in paragraph (2 bis) of this
article, any defence based on the underlying transac
tion between himself and the drawer or between
himself and the party subsequent to himself or arising
from the circumstances as a result of which he became a
party;" .

31. The drafting group proposed to amend article 25(2)
to read as follows:

"(2) Except as provided in paragraph (2 his) of this
article, the rights to an instrument of a holder who is
not a protected holder are subject to any claim to the
instrument on the part of any person."

32. An objection was raised to the omission from that
wording of the reference to a "valid" claim, which
appeared in the text of article 25(2) in document
NCN.9/274. The decision of the Commission in respect
of that point is reflected in paragraph 41 below.

33. As regards the rule contained in paragraph (2 bis),
it was proposed to make an exception for overdue
instruments by adding wording along the following lines,
"except that a holder who takes the instrument after the
expiration of the time limit for presentment for payment
is subject to any claim to or defence upon the instrument
to which his transferor is subject". It was stated in support
of that proposal that the addition was necessary to further
the intention underlying article 4(7)(b) and the philoso
phy of the draft Convention to discourage negotiation of
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overdue instruments. Specific reference was made to
article 53, according to which certain parties were dis
charged of liability if an instrument was not duly pre
sented for payment. While some doubt was expressed as
to the appropriateness of the proposed addition, the
Commission, after deliberation, adopted the proposal.

34. The drafting group proposed that article 25(2 bis)
should be amended to read as follows:

"(2 bis) A holder who is not a protected holder and
who took the instrument before maturity is subject to a
defence under paragraph (l)(b) or to a claim under
paragraph (2) of this article only if he took the instru
ment with knowledge of such defence or claim or if he
obtained the instrument by fraud or theft or partici
pated at any time in a fraud or theft concerning it."

35. It was noted that under this amendment the expo
sure of a non-protected holder to a defence or claim
would be restricted to the cases set forth in para
graph (2 bis) only if he took the instrument before
maturity. However, the intention of the original proposal
as adopted by the Commission was to expose the holder
who took an overdue instrument only to those defences
and claims which may be set up against his transferor.
Accordingly, the Commission decided that arti
cle 25(2 bis) should read as set forth in document
NCN.9/274, with the following additional sentence:

"However, a holder who takes the instrument after the
expiration of the time-limit for presentment for pay
ment is subject to any claim to or defence upon the
instrument to which his transferor is subject."

36. A view was expressed that paragraph (l)(c) of
article 25 should be changed to correspond with para
graph (1)(b) of article 26 (see paras. 44-48 below). In
support of that view, it was suggested that, in view of the
decision that article 26(1 )(b) was not intended to restrict
the availability of set-off or counterclaim which might be
available under national law (see para. 48 below), arti
cle 25(1)(c) and article 26(1)(b) in essence made the nOn
protected holder and the protected holder subject to the
same defences. Thus, the wording of the two provisions
should be consistent. It was noted that that had been the
view of the Working Group at its fourteenth session (see
NCN.9/273, para. 20).

37. According to another view, however, such a change
would be one of substance. A protected holder should be
treated differently from a non-protected holder. Under
most legal systems the equivalent of a non-protected
holder was subject to all defences vis-a-vis his immediate
transferor, and that was reflected in article 25(1)(c). With
respect to a protected holder, however, the situation was
different. In some legal systems the equivalent of a
protected holder was subject to a broad range of defences
vis-a-vis his immediate transferor, while in other systems
he was subject only to very limited defences. Arti
cle 26(1)(b) reflected a compromise between those sys
tems. Accordingly, it was generally agreed that the
difference between articles 25(1)(c) and 26(1)(b) should
be maintained.

38. In connection with paragraph (3) of article 25, a
question was raised concerning the meaning of the
phrase "asserted a valid claim" appearing in subpara
graph (a), e.g., whether, in order for a party to be able
to raise a ius tertii defence, the third person must have
instituted legal proceedings to establish his claim to the
instrument, or whether he must merely have notified
the party of his claim to the instrument. A view was
expressed that the word "valid" should be deleted,
since that word implied that a party could not raise a
ius tertii defence unless the third person's claim to the
instrument had been finally adjudicated as valid in legal
proceedings. Such a result could not have been
intended by the provision. Moreover, by virtue of the
word "valid", a party faced with a demand for payment
of the instrument by a holder would face difficulty in
deciding whether to pay the instrument if he had to
evaluate whether a claim by a third person was valid.
On the other hand, it was pointed out that the inclusion
of the word "valid" would not require a party to delay
deciding whether to pay the instrument until the valid
ity of a claim to the instrument by a third person had
been finally adjudicated. The effect of the word "valid"
was that the party could decide either to payor not to
pay the instrument, but that such a decision would be
at his peril if the claim to the instrument by the third
person were subsequently adjudicated to be valid or
invalid, as the case may be. A view was expressed that
the word "valid" should be retained in Qrder to prevent
a party from raising a ius tertii defence that was palp
ably false.

39. According to a further view, article 25(3) should be
read in conjunction with article 68(3), under which a
party who paid an instrument without knowledge of a
valid claim to the instrument by a third person was
discharged. The intent of article 25(3)(b) was to establish
the circumstances under which the party could invoke the
claim to the instrument by a third person as a defence
against a holder.

40. The Commission decided to refer to the drafting
group the task of clarifying the language of subpara
graph (a) of article 25(3) in the light of the questions
raised concerning the word "valid".

41. The drafting group proposed that the word "valid"
should be deleted from article 25(3)(a). However, in view
of the differing views expressed with respect to the use of
that word, the Commission decided to retain, for the time
being, the word "valid" in that article and also in
articles 25(2), 26(2) and 68(3), and to refer the questions
concerning the use of the word to the Working Group and
the Commission when they considered the draft Conven
tion further.

42. Subject to the drafting decisions referred to in the
foregoing paragraphs, the Commission adopted article 25
(see, however, later decision on article 25(1)(c),
paras. 50-57 below).
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Defences and claims that may be set up against a protected
holder (article 26)

43. The Commission agreed with the decision of the
Working Group at its fourteenth session to add to
article 26(1)(a) a reference to article 59 (see A/CN.9/273 ,
para. 10).

44. In connection with article 26(1)(b), a view was
expressed that the defences that could be asserted against
a protected holder should be restricted in order to
promote the usefulness and acceptability of an interna
tional negotiable instrument. In accordance with that
view, the formulation of subparagraph (b) as it appeared
in document A/CN.9/274 was preferable to the formula
tion considered by the Working Group at its fourteenth
session (see A/CN.9/273 , para. 16). The defences to
which a protected holder was subject under subpara
graph (b) should be limited to defences based on an
underlying transaction between the protected holder and
the party from whom payment was demanded, or arising
from any fraudulent act on the part of the protected
holder in obtaining the signature of that party on the
instrument. A party should not be able to assert a defence
arising out of a transaction between himself and the
protected holder unrelated to the instrument. According
to an additional view, a protected holder should be
subject not only to defences arising out of the underlying
transaction, but also to defences arising out of situations
related to the underlying transaction, such as a prolonga
tion agreement.

45. The Commission considered whether the defences
to which a protected holder was subject under subpara
graph (b) of article 26(1) should be exclusive or whether
the protected holder should also be subject to additional
defences that might be available under national law. In
that connection, the Commission considered whether or
not subparagraph (b) should affect defences such as set
off or counterclaim, which might be available under
national law to a party facing a claim on an instrument by
a protected holder. A view was expressed that if defences
other than those referred to in subparagraph (b) were to
remain available under national law, the subparagraph
should expressly so provide in order to promote certainty
as to the defences to which a protected holder was
subject.

46. It was noted that, generally, set-off and counter
claim were matters of procedural law. However, it was
also pointed out that in some legal systems such rights
were regarded as matters of substance.

47. It was observed that the question of whether or not
a protected holder should be subject to defences under
national law in addition to those specified in subpara
graph (b) was particularly important in some common
law systems, where a protected holder was subject to very
limited defences vis-it-vis his immediate party. It would
be of concern to those legal systems if a protected holder
were to be subject to defences under national law in
addition to those referred to in subparagraph (b). It was
noted that subparagraph (b) was a compromise between

those legal systems in which a protected holder was
subject to a broad range of defences vis-a-vis his immedi
ate party and those systems in which the protected holder
was subject only to very limited defences. Accordingly,
the view was expressed that a protected holder should not
be subject to additional defences under national law.

48. It was generally agreed that subparagraph (b) was
not intended to interfere with defences such as set-off and
counterclaim that might be available under national law.
It was also generally agreed that the wording of the
subparagraph should remain as it stood, subject to the use
of the word "transaction", which was referred to the
drafting group.

49. Subparagraph (c) of article 26(1) was adopted.

Reference to article 25 in article 4(7)(a)

50. It was suggested that in the light of the text of
article 25(1) as adopted, the definition of protected
holder in article 4(7) might need amendment. In its
present wording article 4(7) precluded a holder from
qualifying as a protected holder if, when he became a
holder, he had knowledge of any defence upon the
instrument referred to in article 25. Accordingly, he
would be precluded from qualifying as a protected holder
if he had knowledge of a defence to contractual liability
based on a transaction between himself and a party even
though that transaction was unrelated to the issue or
transfer of the instrument (article 25(1)(c)). It was sug
gested that the denial of the status of protected holder in
those circumstances was undesirable and that article 4(7)
might therefore be amended to avoid that result (e.g. by
providing that a holder was precluded from qualifying as
a protected holder if he had knowledge of a defence
referred to in article 25(1)(a), (b) or (d)).

51. There was considerable support for this suggestion.
The view was expressed, however, that the result of such
an amendment might be that a holder would qualify as a
protected holder even when he had knowledge of a
defence to contractual liability that was available to the
immediate party from whom he took the instrument on
the basis of the underlying transaction between the holder
and that party.

52. It was noted in reply that while the holder might in
such circumstances qualify as a protected holder, an
immediate party could set up as against the protected
holder the defence based on the underlying transaction
(article 26(1)(b)) .. It was observed, however, that while
an action against the immediate party might not be
available by reason of article 26(1)(b), the fact that the
holder obtained the status of protected holder might have
other consequences (e.g. a transfer by the protected
holder might vest in a subsequent holder the rights of a
protected holder: article 27(1)).

53. The view was also expressed that the phrase "a
defence upon the instrument referred to in article 25"
contained in article 4(7) needed further consideration.
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Article 25(1) referred to a range of defences that any
party, immediate or remote, might set up against a holder
who was not a protected holder, and it was unclear
whether knowledge of any of those defences would
preclude a holder from becoming a protected holder.

54. After deliberation, the Commission decided that
article 4(7) needed modification in the light of the
difficulties noted above and entrusted this task to an ad
hoc working party. The ad hoc working party concluded
that the reference to article 25, as contained in
article 4(7)(a), was appropriate, except for those
defences arising from a transaction or relationship be
tween the immediate party and the holder that was not
related to the issue or transfer of the instrument. In order
to express this exception, it was proposed that a distinc
tion should be made in article 25(1)(c) between defences
resulting from the underlying transaction and defences
resulting from other transactions and to exclude this latter
part of the provision from the reference contained in
article 4(7)(a).

55. The Commission considered the following proposal
of the ad hoc working party:

(a) To modify article 4(7)(a) as follows:

"(a) He was without knowledge of a claim to or
defence upon the instrument referred to in article 25,
other than in paragraph (i)(c)(ii), or of the fact that
it was dishonoured by non-acceptance or non-pay
ment; and"

(b) To modify article 25(1)(c) as follows:
"Any defence resulting from
"(i) the underlying transaction between himself

and the holder;
"(ii) any other transaction between himself and the
holder that would be available as a defence against
contractual liability. "

56. It was observed that the proposed new text main
tained in article 4(7) the words "a claim to or defence
upon the instrument referred to in article 25". In the
earlier deliberations in the Commission, it had been
noted that the reference to article 25 gave rise to difficul
ties in identifying the parties mentioned in article 4(7)
within the context of article 25, although such identifica
tion was necessary to give effect to the reference.

57. It was observed in reply that any attempt to draft
article 4(7) without such a reference led to extreme
complexity of language in article 4(7). After deliberation,
the Commission adopted the proposed text of arti
cles 4(7) and 25(1)(c) that had been proposed by the ad
hoc working party with a drafting amendment to arti
cle 4(7) proposed by the drafting group.

Shelter rule (article 27)

58. A view was expressed that under the present
wording of article 27, its intended effect might not be
clear. After deliberation, it was agreed that the effect of
article 27 was that a transferee of an instrument from a

protected holder acquired the rights that the protected
holder had at the time of the transfer; it did not confer
protected holder status upon the transferee.

59. The Commission, after deliberation, adopted ar
ticle 27.

Presumption of protected holder status (article 28)

60. A proposal was made to delete article 28 on the
grounds that a person raising a defence should not have to
prove knowledge by the claimant of facts that would
prevent the claimant from being a protected holder. In
opposition to the proposal, it was stated that the rule
expressed in article 28 was contained in many legal
systems and that the rule strengthened the transferability
of an instrument. The proposal was not adopted.

61. The Commission, after deliberation, adopted ar
ticle 28.

Liability of transferor by endorsement or by mere delivery
(article 41)

62. The Commission approved of the approach taken in
article 41 under which its provisions applied both to a
transfer by mere delivery and to a transfer by endorse
ment and delivery. It was suggested that the opening
language of the article needed amendment to make it
clear that the article applied to both those categories of
transfer. The Commission agreed that because the article
applied to both categories of transfer, it should not be
placed under the heading "The endorser" but should be
placed under an independent heading. The Commission
also agreed that the interest rate referred to in para
graph (3) of article 41 should be calculated in accordance
with article 66. Subject to those agreed changes, the
Commission adopted article 41.

Article 5 (and its relationship to other articles)

63. The Commission considered the definition con
tained in article 5 as to when a person is considered to
have knowledge of a fact.

64. The view was expressed that while under the article
a person is considered to have knowledge of a fact if he
either has actual knowledge of a fact or could not have
been unaware of its existence, the second element was in
fact superfluous. If a person could not have been unaware
of the existence of a fact, he would appear to have actual
knowledge of the fact. The view was also expressed that
the meaning of the phrase "could not have been unaware
of its existence" was unclear, and that the phrase might
therefore be interpreted differently in different jurisdic
tions. It was observed in reply that in some legal systems
the term "actual knowledge" was given a very restricted
meaning, and that a wider meaning was required in the
contexts in which the word "knowledge" was used in the
draft Convention. For example, where a person deliber
ately chose to ignore a fact, knowledge of the fact should
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be imputed to him even though he could not be said to
have actual knowledge of it. It was also noted that the
phrase "could not have been unaware of its existence"
had been used in the United Nations Convention on
Contracts for the International Sale of Goods (Vienna,
1980), and that the phrase had been found to be widely
acceptable during the deliberations leading to the adop
tion of that Convention.

65. The Commission noted that where the words "with
out knowledge" were used in articles 23(2), 23 bis (2),
25(1)(d) and 26(1)(c), those articles also contained the
following proviso: "provided that such absence of know
ledge was not due to his negligence". The Commission
first considered the relationship of the definition con
tained in article 5 to the proviso as contained in arti
cles 25(1)(d) and 26(1)(c). The view was expressed that,
in view of the definition contained in article 5, the proviso
might be deleted. Where the absence of knowledge of a
fact by a person was due to his negligence, knowledge of
the fact might be imputed to that person by the applica
tion of the phrase "could not have been unaware of its
existence" contained in article 5. Retaining both this
phrase in article 5 and the proviso in articles 25(1)(d) and
26(1)(c) might lead to duplication of or inconsistency in
language. The difficulty might be resolved either by
deleting the proviso from articles 25(1)(d) and 26(1)(c) or
by deleting article 5. Another approach to resolving the
difficulty might be to add at the commencement of
article 5 the words "unless otherwise stated in this
Convention". It was also noted that use of the term
"negligence" might lead to difficulties of interpretation in
some legal systems.

66. Under another view, however, it was desirable to
retain the words "provided that such absence of know
ledge was not due to his negligence" in articles 2S(1)(d)
and 26(1)(c). It was possible to envisage situations where
it could not be held that a person could not have been
unaware of the existence of a fact (article 5), but where
that person might be held to be negligent. For example, if
a promissory note was placed before a person by a trusted
employee with the nature of the document concealed and
it was therefore signed by that personas maker, the
circumstances might make it difficult to find that he could
not have been unaware of the nature of the document
that he was signing. Nevertheless, those circumstances
might have imposed on that person a duty to make
inquiry about the document he was signing and his signing
without inquiry might have constituted negligence. It was
also observed that if use of the term "negligence" might
lead to difficulties of interpretation, a different term of
equivalent meaning might be used. Furthermore, the
addition of the words "unless otherwise stated in this
Convention" to article 5 was undesirable because that
addition would reduce the certainty of meaning that the
definition as presently drafted gave to the term "know
ledge".

67. After deliberation, the Commission decided that
the proviso should be retained in articles 25(1)(d) and
26(1)(c).

68. The Commission recognized that the arguments
advanced in respect of the relationship of the definition
contained in article 5 and the proviso as contained in
articles 25(1)(d) and 26(1)(c) also applied in regard to the
proviso in articles 23(2) and 23 bis (2). It was noted that
the following additional consideration was relevant in
regard to the latter articles. Those articles covered the
possible liability of a collecting banker when the instru
ment contained a forged endorsement. While different
approaches were possible as to the extent of liability of a
banker collecting such an instrument, the present text
reflected a compromise solution that appeared to be
acceptable to bankers. Deletion of the proviso, which
would eliminate the compromise solution, was therefore
undesirable.

69. After deliberation, the Commission decided that
the proviso should be retained in articles 23(2) and
23 his (2).

70. The Commission considered the definition con
tained in article 5 in relation to the word "knowledge" as
used in articles 4(7), 11(2)(a), 41(1)(c), 41(2) and 68(3)
and decided that the definition was satisfactory in the
context of those articles.

2. Review of other issues and draft articles
considered by the Working Group

Article 1

71. It was proposed that a new subparagraph reading "is
domiciled with a bank;" should be added after subpara
graph (c) of article 1(2) and (3) and thaf article 51(d)
should be deleted.

72. After deliberation, the Commission was of the view
that the proposed amendment would unduly restrict the
scope of the instruments to which the draft Convention
would apply, and accordingly did not adopt the proposal.

73. The view was expressed that the provisions of
article 1 defining when an instrument was to be regarded
as international so as to attract the application of the
Convention were unsatisfactory. An instrument in
respect of which the places specified in article 1(2)(e)
were exclusively within a single State would not attract
the application of the Convention. However, the applica
tion of the Convention would continue to be excluded
even if the instrument thereafter circulated in a different
State (e.g. was endorsed in a different State). It was
observed in reply that the provisions of article 1 gave
autonomy to the parties to attract the application of the
Convention at the time the instrument was issued by,
inter alia, specifying that at least two of the places
mentioned in article 1(2)(e) were situated in different
States.

74. It was recognized that article 1(2)(e), which deter
mined when an instrument was international so as to
attract the application of the Convention, was the result
of decisions taken by the Commission at earlier sessions
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after extensive deliberation. Accordingly, the Commis
sion decided to maintain the approach reflected in
article 1.

75. The view was expressed that article 1 combined two
different sets of requirements, namely, the international
elements necessary for the application of the Convention
and the conditions for the validity of an instrument. A
proposal was therefore made to separate those two sets of
requirements by dividing article 1 into two articles. The
Commission noted that the same proposal had been
placed before the Working Group on International
Negotiable Instruments at its fourteenth session, but had
not been adopted by the Working Group (see A/CN.9/
273, paras. 61 and 62). While the proposal attracted some
support, the prevailing view was that it should not be
adopted.

76. The view was expressed that it was unclear whether
article 1 required an instrument to show where all the
places mentioned in article 1(2)(e) and (3)(e) were situ
ated, and whether showing where those places were
situated was an essential condition for the validity of an
instrument. It was observed in reply that the provisions of
article 1(2)(e) and (3)(e) were only directed to determin
ing when an instrument was international so as to attract
the application of the Convention and required that the
instrument show that two of the places mentioned therein
were situated in different States as a condition for such
application. It was agreed that this meaning should be
clarified by a suitable amendment to the opening words of
article 1(2)(e) and (3)(e) and the matter was referred to
the drafting group. The Commission adopted a proposal
by the drafting group to amend the opening words of
article 1(2)(e) and (3)(e) as follows:

"(e) Specifies at least two of the following places and
indicates that any two so specified are situated in
different States:".

77. A suggestion was made that in order to attract the
application of the Convention, article 1(2) and (3) should
require the words "International bill of exchange (Con
vention of ... )" or the words "International promissory
note (Convention of ... )" to be contained only in the
heading of an instrument and not in the text of an
instrument. A further suggestion was made that those
words should be required to be in a single specified
language, as that requirement would enable an instru
ment to which the Convention applied to be easily
identified. The Commission did not accept those sugges
tions.

78. It was agreed that the draft Convention should not
contain a definition of the term "writing". Rather, the
meaning of the word should be left open so that it could
be interpreted in accordance with evolving practices and
technological developments. It was stated that it would be
difficult to arrive at a satisfactory definition of "writing".
Moreover, the word was usually not defined in national
legislation concerning negotiable instruments, and the
absence of a definition had not led to difficulties.

79. A view was expressed that a problem could arise
where an instrument consisted of several pages. In some
cases, for example, the essential terms of the instrument
were contained in one or more pages, but the signature
appeared only on the last page, and it was questionable
whether such an instrument was valid under the draft
Convention. It was suggested that if it were intended that
the essential requirements of an instrument could be
contained in separate pages, the draft Convention should
expressly so provide.

80. According to another view, no problems arose with
respect to the validity under the Convention of an
instrument consisting of several pages, when all the pages
were fixed together to form a single document. It was
noted, however, that some of the terms of a multi-paged
instrument might make the instrument conditional, con
trary to article 1(2)(b) and (3)(b) of the draft Conven
tion.

81. It was agreed that instruments consisting of several
pages were covered by the draft Convention.

82. It was observed that a provision excluding cheques
from the scope of application of the Convention was
necessary for those legal systems where a cheque was
regarded as a form of bill of exchange.

83. The Commission, after deliberation, adopted arti
cle 1 with the above-mentioned modifications.

Questions relating to article 2

84. A view was expressed that the Convention should
require an instrument to be linked in some way with a
contracting State in order for the Convention to apply to
the instrument. According to that view, it was unaccept
able for a drawer in a non-contracting State to be able to
draw a bill on a drawee in another non-contracting State
and to make the bill subject to the Convention.

85. In addition, it was also noted that some legal
systems did not recognize the autonomy of a drawer or
maker to choose the law to which an instrument was
subject. If an action were brought on the instrument in
such a State and that State was not a party to the
Convention, it would not be bound to apply the Conven
tion; rather, it would apply the rules of the legal system
indicated by its own conflict of laws rules. Those conflict
of laws rules were not likely to indicate the rules applied
in a contracting State (L e., the Convention) if there
existed no link between the instrument and a contracting
State. The possibility that a court in a non-contracting
State would not apply the Convention, notwithstanding
that a party had purported to make the instrument
subject to the Convention, would lead to uncertainties
with respect to the application of the Convention and the
legal rules governing international negotiable instru
ments. Although that uncertainty could not be com
pletely eliminated, it might be moderated by requiring,
for example, that the place where the instrument was
drawn or the place where it was to be paid was situated in
a contracting State.

I
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86. According to another view, the uncertainty referred
to in the previous paragraph was not a major concern to
bankers. They would prefer to be able to determine from
the face of the instrument whether the Convention
applied. They could do so with reasonable certainty
under article 2 as it was drafted at present. If the
Convention were to require a link between a place
indicated on the instrument and a contracting State, bank
personnel handling an instrument would have to ascertain
whether or not the indicated place was in a State that was
a party to the Convention.

87. Questions were raised as to the meaning and effect
of article 2 as drafted at present. According to one view,
article 2 was misleading, since it implied that a court in a
contracting State would in all cases be compelled to apply
the Convention if a party had made the instrument
subject to the Convention, whether or not the places
indicated on the instrument were situated in contracting
States. It was stated that there were cases in which some
States, even if they were parties to the Convention,
would, by application of their conflict of laws rules, apply
national legal rules rather than the Convention. For
example, where an instrument was drawn in a non
contracting State, a court in the contracting State might
apply the law of the State where the instrument was
drawn, rather than the Convention.

88. The prevailing view, however, was that the intent
and meaning of article 2 was that a court in a contracting
State must apply the Convention to an instrument meet
ing the requirements of the Convention, even if the
conflict of laws rules of that State would result in the
application of some other law.

89. A view was expressed that under that interpretation
of article 2, there would exist a conflict between the
Convention now being drafted and the 1930 Geneva
Convention for the Settlement of Certain Conflicts of
Laws in Connection with Bills of Exchange and Promis
sory Notes. It was questioned, therefore, whether aState
which was a party to that convention could also become a
party to the Convention currently being drafted by the
Commission.

90. Owing to the apparent lack of clarity with respect to
the meaning and effect of article 2, the article was
referred to the drafting group with instructions to clarify
the article so as to reflect its intended meaning and effect.
The drafting group proposed to amend the beginning of
article 2 to read as follows: "A Contracting State shall
apply this Convention without regard to whether ... ".

91. During consideration of that proposal by the Com
mission, it was noted that since the Convention was
addressed only to contracting States, the proposed word
ing would not preclude a non-contracting State from
applying the Convention if its conflict of laws rules
indicated that the Convention should apply. However, a
view was expressed that the proposed wording did not
conform to the wording usually found in private interna
tional law conventions and that the original wording of

article 2 as it appeared in document NCN.9/274 was
preferable, subject to replacing the word "applies" with
the words "shall apply". The Commission decided to
retain the original wording subject to the suggested
change.

Interpretation of the Convention (article 3)

92. A view was expressed that the reference in article 3
to the observance of good faith in international transac
tions should be deleted. It was suggested that the
obligation to observe good faith was incumbent upon the
parties to a transaction and should not be directed to a
tribunal interpreting the Convention, which was the
object of article 3. In addition, it was unclear what was
meant by the observance of good faith in international
transactions. The prevailing view, however, was that the
reference to the observance of good faith should be
retained.

Definition of "signature" (articles 4(10) and X)

93. A view was expressed that the draft Convention
should not contain a definition of the term "signature". In
support of that view, it was stated that the methods of
signature in use and legally recognized varied from State
to State, and it would be difficult for the Convention to
reflect those local practices and legal requirements;
rather, the question of permissible methods of signature
should be left to be resolved by national law. It was also
stated that no problems had arisen from the absence of a
definition of "signature" in the Uniform Law annexed to
the 1930 Geneva Convention providing for a Uniform
Law for Bills of Exchange and Promissory Notes. That
point, however, was disputed.

94. According to another view, the word "signature"
should be defined in the draft Convention. It was
observed that, under article 1(2)(1) and (3)(1), the signa
ture of the drawer or maker was an indispensable element
for the Convention to apply to an instrument. It was,
therefore, important for parties to have some certainty
that a signature by a particular method would be valid in
States where the instrument might be negotiated or sued
upon. Without a definition specifying the methods of
signature that were acceptable, that certainty would not
exist.

95. The Commission considered various methods of
signature that should be included in a definition of the
term "signature". It was generally agreed that the defini
tion should refer to handwritten signature, which was the
most traditional method. A view was expressed that the
mechanical methods of signature referred to in arti
cle 4(10) should also be included in the definition.
Further suggestions were made that the definition should
refer to "illegible signature", i.e., signature by characters
or symbols, and to signature by electronic means.
According to another view, however, signature by elec
tronic means should not be included, since that might
imply that an instrument need not be on paper.
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96. Differing views were expressed with respect to
article X. According to one view, if the Convention were
to define signature as including both handwritten and
non-handwritten forms of signature, article X must be
included in order to meet the interests of those States that
required signatures made in their territories to be hand
written. It was noted, however, that the concerns of those
States might, to some extent, be met by article 30, under
which a person whose signature was forged was not liable
on the instrument.

97. According to another view, article X should not be
included in the draft Convention. In support of that view,
it was stated that inclusion of the article would produce
uncertainty with respect to the validity of a signature and
would impair the circulation of instruments. In dealing
with instruments containing signatures by methods other
than handwriting, bank personnel would have to deter
mine whether the State where the signature was made
had deposited a reservation pursuant to article X.
Moreover, the Convention did not require the instrument
to indicate the place where the signature was made; it
would therefore be impossible in many cases to ascertain
whether the signature had been made in a State that had
deposited a reservation pursuant to article X.

98. A suggestion was made that if article X were
retained, the draft Convention should require the instru
ment to indicate the place where the signature was made.
According to another suggestion, it should be clarified
whether or not a State that had not deposited an article X
declaration must regard as invalid a signature by non
handwritten means made in a State that had deposited
such a reservation.

99. Some of those objecting to article X stated that if
retention of article 4(10) made it necessary to include
article X to meet the interests of some States, it was
preferable for article 4(10) to be deleted. Others prefer
red to retain article 4(10) and also to include article X, if
necessary.

100. It was generally agreed that the most desirable
approach would be to attempt to formulate, as a com
promise, a definition of "signature" that would take into
account the interests of those favouring a broad definition
of the word and those favouring a restricted definition
and that would make it possible to avoid including
article X. In that connection, a view was expressed that
the definition should refer expressly to handwritten
signature and facsimile thereof, but should also be broad
enough to include signatures effected by certain other
methods in use in various parts of the world. However, to
be satisfactory to those States that required signatures in
their territories to be handwritten in order to protect
against falsification, those other methods should be
limited to methods that afforded a degree of authenticity
equivalent to that afforded by handwritten signatures. It
was stated that such an approach would allow courts or
national legislatures to recognize the validity of methods
of signature that might come into practice in the future
but that conformed to the general parameters of the
definition.

101. It was also suggested that the definition should
provide a reasonable degree of certainty that a signature
by a particular method would be regarded as valid,
although it was recognized that the commercial risk with
respect to methods that were not expressly mentioned in
the definition could not be completely eliminated.

102. Taking into account these views and based upon a
proposal of the drafting group, the Commission agreed to
adopt the following definition of signature and to delete
article X:

'''Signature' means a handwritten signature, or a fac
simile thereof, or any other means of effecting the
equivalent authentication, and 'forged signature'
includes a signature by the wrongful or unauthorized
use of such means."

Articles 4(11) and 71 (1 bis)

103. The Commission considered article 4(11), which
sets forth a definition of "money" and "currency". It also
considered a note by the secretariat (AlCN.9/285, paras.
1-4) prepared in response to a request to the secretariat
by the Working Group on International Negotiable
Instruments to consult with the International Monetary
Fund (IMF) on the definition set forth in article 4(11).

104. The observer of IMF noted that article 4(11)
enabled an instrument governed by the draft Convention
to be drawn in a monetary unit of account established by
an intergovernmental institution or by agreement be
tween two or more States. In so far as the Special
Drawing Right (SDR) established by IMF was concerned,
it was intended to be the subject of transactions between
States members of IMF who were also members of a
special SDR department within IMF. IMF had laid down
rules regulating the transfer of SDRs among members
qualified to make transfers, and those rules related, for
example, to exchange rates and the value dates for
transactions. While the draft Convention permitted
instruments to be drawn in monetary units of account and
regulated the transfer of such instruments, it was not
intended that the draft Convention should derogate from
the rules laid down by IMF regulating the transfer of
SDRs, or the rules laid down by any other intergovern
mental institution or by two or more States regulating the
transfer of a monetary unit of account established by such
intergovernmental institution or States. In the view of the
observer of IMF, it was desirable to reflect this intention
in the draft Convention by adding a proviso to arti
cle 4(11) on the following lines: "provided that the
Convention shall apply without prejudice to the rules of
an intergovernmental institution or to the stipulations of
an agreement between two or more States relating to a
monetary unit of account established by such institution
or agreement".

105. The view was expressed that the addition of the
suggested proviso was unnecessary, since there was little
danger that the draft Convention would be interpreted as
derogating from the rules of an intergovernmental institu
tion or the stipulations of an intergovernmental agree-

I
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ment relating to a monetary unit of account established
by such institution or agreement. The view was also
expressed that the concerns of IMF might be met by the
inclusion of a statement in the report of the Commission
on the work of its current session to the effect that, in the
understanding of the Commission, the draft Convention
was not to be so interpreted. The prevailing view,
however, was that the addition of a proviso clearly
resolving the issue in question was preferable, and the
Commission decided to include a proviso on the lines of
that suggested by the observer of IMF.

106. The Commission also examined the following two
considerations in respect of monetary units of account
established by agreement between two or more States,
which had been brought to the attention of the Commis
sion by the secretariat (see AlCN.9/285, para. 4):

(a) The definition in article 4(11) would include the
units of account denominated in specified quantities of
gold found in several important liability conventions.
Those did not appear to be among the units of account
contemplated by the Working Group when they formu
lated the definition;

(b) Units of account created by agreement of two or
more States for specific purposes might be terminated
when that purpose was fulfilled. It was possible that no
means of converting those units into replacement curren
cies or units of account would be devised, especially if the
States concerned were unaware that private obligations
had been created in that unit of account.

107. The Commission entrusted to an ad hoc working
party the task of formulating a proviso to be added to the
definition in article 4(11) (see paras. 104-105 above) and
also the task of determining whether article 4(11) needed
additional modification in the light of the considerations
set forth in paragraph 106 above.

108. The view was expressed that the provisions of
article 71(1 bis) regulating the payment of an instrument
the amount of which was expressed in a monetary unit of
account needed clarification. That article might be inter
preted as providing that, when the amount of an instru
ment is expressed in a monetary unit of account that is
transferable between the person who is to make payment
and the person who is to receive payment and when the
instrument specifies that payment is to be made in a
currency of payment, payment nevertheless cannot be
made in the specified currency. The wording of the article
might therefore be modified to avoid this interpretation.
The Commission referred that article for consideration to
the same ad hoc working party examining article 4(11).

109. The Commission considered a proposal of the
ad hoc working party and of the drafting group to add to
the end of article 4(11) the following text:

"provided that this Convention shall apply without
prejudice to the rules of the intergovernmental institu
tion or to the stipulations of the agreement."

and to replace paragraph (1 bis) of article 71 by the
following text:

"(1 bis) When the amount of an instrument is expre
ssed in a monetary unit of account within the meaning
of article 4(11) and the monetary unit of account is
transferable between the person making payment and
the person receiving it, then, unless the instrument
specifies a currency of payment, payment shall be made
by transfer of the monetary unit of account. If the
monetary unit of account is not transferable between
those persons, payment shall be made in the currency
specified in the instrument or, if no such currency is
specified, in the currency of the place of payment."

110. After deliberation, the Commission adopted those
proposals.

Article 6(b) and (c)

111. The Commission considered article 6(b) and (c),
which provides that the sum payable by an instrument is
deemed to be a definite sum even though the instrument
states that it is to be paid by instalments at successive
dates (article 6(b))or by instalments at successive dates
with the stipulation on the instrument that upon default in
payment of any instalment the unpaid balance becomes
due (article 6(c)) .

112. The view was expressed that those provisions were
not acceptable because they led to technical difficulties
(e.g. complexity in the provisions of the instruments,
difficulties in calculating the interest due). Article 6(c) in
particular was open to objection because it might encour
age the drawing of instruments that operated harshly
against the debtor.

113. The prevailing view, however, was that since the
practices described in those two provisions were current
in international trade, the usefulness of the draft Conven
tion would be enhanced if instruments subject to it were
permitted to include such provisions. Furthermore, while
an acceleration clause under article 6(c) might be harsh in
a given case, a debtor was free to object to such a term
which the creditor wished to include in an instrument.
After deliberation, the Commission adopted article 6(b)
and (c).

Instruments with floating interest rates (article 7)

114. The Commission considered whether the draft
Convention should include a provision permitting the
issuance of instruments with floating (or variable) interest
rates. In that connection the Commission had before it a
note by the secretariat dealing with this issue (A/CN.9/
285, paras. 5-12). The Commission considered the issue
in the light of the following new article 7(5) proposed by
the secretariat:

"(5) A rate at which interest is to be paid may be
expressed either as a definite rate or as a variable rate.
For a variable rate to qualify for this purpose, it must
vary in accordance with· provisions stipulated in the

f
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instrument and those provisions must refer to one or
more other rates of interest [that are both publicly
available and not subject to the control of the payee]!'

115. There was support for the view that the draft
Convention should not include such a provision. The
inclusion of a floating interest rate might lead to uncer
tainty as to the extent of the debtor's payment obliga
tions. This uncertainty might in turn impede the circula
tion of instruments with such rates. Furthermore, unless
safeguards were adopted, a floating interest rate might be
influenced by the creditor in his own favour. In addition,
since interest rates tended in general to increase and not
decrease, a floating interest rate would probably not
favour the debtor. As a result, the view was expressed
that such a provision was not in the interest of developing
countries. It was also noted that instruments with floating
rates had not been regarded as significant in international
trade by financial institutions in some countries.

116. The prevailing view, however, was that the inclu
sion of a provision permitting floating interest rates would
greatly increase the attractiveness of the draft Convention
to the financial community. Instruments with floating
interest rates were currently in use in certain financial
markets, although they did not qualify as negotiable
instruments. Inclusion of a provision in the draft Conven
tion permitting floating interest rates would allow such
instruments to qualify as negotiable instruments and to
circulate. This in turn could be expected to reduce the
interest charged on those instruments. While a floating
interest rate might introduce an element of uncertainty as
to the extent of the debtor's payment obligations, arti
cle 6(d) of the draft Convention already countenanced
an element of uncertainty by providing that a sum
payable by an instrument is deemed to be a definite sum
although it is to be paid according to a rate of exchange to
be determined as directed by the instrument. Further
more, recent experience had shown that interest rates
often decreased, and therefore it could not be concluded
that a floating interest rate would normally favour the
creditor.

117. The Commission considered the requirements con
tained in the new article 7(5) proposed by the secretariat
that in stipulating a variable interest rate, the provisions
in the instrument "must refer to one or more other rates
of interest [that are both publicly available and not
subject to the control of the payee]". The view was
expressed that it was undesirable for the proposed
paragraph to permit the variation of the interest rate on
the instrument to be linked only to a variation in one or
more other interest rates; in practice, floating interest
rates were linked to commodity price indices or other
sources. While there was some support for this view, the
prevailing view was that a reference to only one or more
other rates of interest should be permitted.

118. The Commission considered whether the proposed
new paragraph in the draft Convention should require
that the reference rates of interest were to be "both

publicly available and not subject to the control of the
payee". It was noted that both requirements were
directed to reducing the possibility that the reference rate
of interest might be influenced by an interested party. It
was also noted that the meaning of "publicly available"
might be uncertain. For example, there might be differ
ences of view as to whether a rate used by only a few
banks and available only upon inquiry from one of those
banks was "publicly available". In view of that uncer
tainty, the suggestion was made that the requirement
should be deleted and that the parties should be given
autonomy to select a reference interest rate, provided
that that rate was determined or determinable on the
instrument.

119. With regard to the words "not subject to the
control of the payee", the view was expressed that the
concept of "control" was unclear, and it was suggested
that the clearer phrase "not subject to unilateral variation
by the payee" might be substituted. It was also noted that
a reference solely to "control of the payee" was insuffi
cient; protection against control of the reference interest
rate by other parties to the instrument (e.g. endorsers)
was also needed.

120. After deliberation, the Commission decided to
retain the concepts underlying the use of the wording
"both publicly available and not subject to the control of
the payee", but referred the text of article 7(5) prepared
by the secretariat to an ad hoc working party for
consideration in the light of the deliberations in the
Commission.

121. The Commission considered the following new
article 7(5) proposed by the ad hoc working party:

"(5) A rate at which interest is to be paid may be
expressed either as a definite rate or as a variable rate.
For a variable rate to qualify for this purpose, it must
vary in relation to one or more reference rates of
interest in accordance with provisions stipulated in the
instrument and each such reference rate must be
published or otherwise available to the public and not
subject, directly or indirectly, to unilateral determina
tion by the payee or by any person named in the
instrument at the time the bill is drawn or the note is
made."

122. The question was raised as to the time that was
relevant under the proposed paragraph for referring to
the reference rate. It was stated in reply that the
reference rate contemplated was one that would be
published or available during the lifetime of the instru
ment whenever a need to refer to that rate arose (e.g.
when it became necessary to calculate interest).

123. The question was raised as to what words were
qualified by the phrase "at the time the bill is drawn or
the note is made". It was stated in reply that the phrase
qualified the words "named in the instrument": It was
agreed that the text of the paragraph needed modification
to make this clear.
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124. It was observed that the phrase "any person named
in the instrument" might lead to difficulties of interpreta
tion where a person was named in the instrument only for
the purpose of identifying a reference rate (e.g. the
reference rate is identified as that published by a named
bank). Since it was not intended that the phrase should
cover a person named in the instrument only for that
purpose, it was agreed that the text of the paragraph
needed to be modified to clarify which persons were
intended to be covered by the phrase.

125. After deliberation, the Commission adopted the
new paragraph, entrusting to the drafting group the task
of making the needed modifications referred to in the
previous two paragraphs.

126. A proposal was made that the uncertainty as to the
extent of the debtor's payment obligations and hardship
to the parties created by extreme fluctuations of interest
rates might be mitigated if the provision to be included in
the draft Convention permitted the parties to stipulate
that the interest rates applicable could neither exceed nor
be less than specified rates of interest. Under another
proposal, any instrument that provided for floating inter
est rates would be required to establish a reasonable
minimum and maximum rate of interest. The view was
expressed that imposing such limitations was undesirable
because they were not currently found in the use of
floating interest rates in commercial (as contrasted with
consumer) loans.

127. The following specific proposals were made to add
a new paragraph (5 bis) to article 7 in order to provide for
limits on the amount by which variable interest rates on
an instrument could fluctuate:

Proposal A

"In order for a floating interest to be agreed to, the
instrument shall at the same time indicate the rules
agreed on to prevent fluctuations, whether upwards or
downwards, from having consequences which, accord
ing to reasonable criteria in international trade, are
contrary to equity, to the detriment of any of the
parties and of the holder of the instrument."

Proposal B

"Where the rate at which interest is to be paid is
expressed as a variable rate, it may be stipulated that
such rate shall not be less than or exceed a specified
rate of interest."

128. In support of proposal A, it was stated that some
parties to commercial transactions would be willing to
agree to the use of instruments subject to variable interest
rates only if the fluctuation of the interest rate, and thus
of the amount of interest that they would be required to
pay, was limited. The acceptability of instruments
covered by the Convention, and of the Convention itself,
would therefore be enhanced if the Convention provided
for such limits. Proposal A allowed the parties the
freedom to agree upon various techniques for limiting the
amount of fluctuation in accordance with their commer
cial needs, while proposal B restricted them to one

particular technique. It was also stated that proposal A
would require the parties to agree upon a limit to the
amount the interest rate could fluctuate, thereby reducing
the extent to which a variable interest rate provision on
an instrument would depart from the fundamental princi
ple of negotiable instruments law that an instrument
should not be subject to circumstances external to it.
According to another view, however, by providing for
such limits, the Convention would depart even further
from that principle.

129. In support of proposal B, it was stated that it was
preferable to leave it to the parties to agree as to whether
or not the amount of fluctuation of the rate of interest on
an instrument should be limited, rather than to obligate
them to agree upon such limits. If proposal A were
adopted, parties who desired not to have such limits
would not be able to use an instrument governed by the
Convention. In addition, the criteria specified under
proposal A for the validity of limits agreed upon by
parties were vague and would lead to uncertainty as to
whether a variable interest rate provision would be
regarded as valid in particular cases.

130. Some representatives who favoured proposal B in
principle suggested that the parties should not be
restricted to formulating limits by stipulating a minimum
or maximum rate of interest; they should also be permit
ted to agree upon other techniques. Some such represen
tatives stated that the right of parties to agree upon limits
of any nature was implicit in paragraph (5) of article 7 as
adopted by the Commission; therefore, it might be
preferable not to include a paragraph (5 bis).

131. After deliberation, it was decided to add para
graph (5 bis) to article 7 along the following lines:

"(5 bis) Where the rate at which interest is to be paid
is expressed as a variable rate, it may be stipulated on
the instrument that such rate shall not be less than or
exceed a specified rate of interest, or that the variations
are otherwise limited by express provisions."

132. The Commission considered what should be the
consequences if the parties selected a floating interest
rate that did not meet the requirements of the proposed
article 7(5) (e.g. the parties selected a rate that was not
publicly available). It was noted that in those circumstan
ces article 7(4) would apply and the instrument would
bear no interest. The Commission considered an alterna
tive solution prepared by the secretariat (A/CN.9/285 ,
para. 8) and reflected in the following proposed new
article 7(6):

"(6) If a variable rate does not qualify under the
preceding paragraph or for any reason it is not possible
to determine the numerical value of the variable rate
for any period, interest shall be payable for the relevant
period at the rate specified in article 66(2)."

133. The Commission decided that the Convention
should provide for a substitute rate of interest to apply
when the variable rate selected by the parties did not
meet the requirements of the draft Convention.
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134. The drafting group, after considering the discus
sions of the Commission concerning new paragraphs (5),
(5 bis) and (6) of article 7, proposed that those para
graphs be worded as follows:

"(5) A rate at which interest is to be paid may be
expressed either as a definite rate or as a variable rate.
For a variable rate to qualify for this purpose, it must
vary in relation to one or more reference rates of
interest in accordance with provisions stipulated in the
instrument and each such reference rate must be
published or otherwise made available to the public
and not subject, directly or indirectly, to unilateral
determination by any person who, at the time the bill is
drawn or the note is made, is named in the instrument
as payee, drawee, or actual or prospective party or
other holder.

"(5 bis) Where the rate at which interest is to be paid
is expressed as a variable rate, it may be stipulated
expressly on the instrument that such rate shall not be
less than or exceed a specified rate of interest, or that
the variations are otherwise limited.

"(6) If a variable rate does not qualify under para
graph (5) of this article or for any reason it is not
possible to determine the numerical value of the
variable rate for any period, interest shall be payable
for the relevant period at the rate calculated in
accordance with article 66(2)."

135. A question was raised concerning the meaning of
the words "prospective party" at the end of the proposed
paragraph (5). It was stated that the intention in respect
of the provision in which those words occurred was to
refer to all persons named in the instrument at the time it
was drawn or made who were to have rights on the
instrument or were expected to have such rights and who
should not be able unilaterally to affect the reference rate
of interest. The provision was intended to exclude other
persons, for example those mentioned in the variation
clause, such as a bank, who would set the reference rate
of interest.

136. Paragraphs (5), (5 bis) and (6) as proposed by the
drafting group were adopted.

Questions relating to article 8(2)

137. A proposal was made to delete article 8(2) on the
grounds that the legal effects of the rule contained in that
provision were not clear, e.g., whether presentment,
notice of dishonour or protest were necessary with regard
to an endorser after maturity. Moreover, it was stated
that the situation envisaged in article 8(2) was not likely
to occur frequently. After deliberation, it was decided to
retain article 8(2).

Incomplete instruments (article 11)

138. A proposal was made to add to article 11 a new
paragraph providing that a holder may complete an
instrument only before the instrument has matured. It

was contended that if, at the date of maturity, an
instrument was not complete in accordance with the
requirements of article 1, the instrument could not be
regarded as covered by the Convention. That contention
was, however, disputed. In opposition to the proposal, it
was noted that it was possible for an instrument to be
transferred after maturity; thus, it should be possible to
complete an instrument after maturity. The proposal was
not adopted.

139. Article 11 was adopted.

Clauses prohibiting further transfers (articles 16 and 20(3))

140. A view was expressed that the treatment of the
subject of a stipulation by a drawer or maker restricting
transfer of the instrument (article 16) and the subject of a
clause by an endorser restricting further transfer of an
instrument (article 20(3» should be maintained in sepa
rate articles. It was noted that the effect of article 16 was
to restrict the transferability of an instrument ab initio,
while the effect of article 20(3) was to restrict only
transfer subsequent to the transfer under the endorse
ment. Treating the two subjects in separate articles would
avoid any misunderstanding as to the time when the
restriction on transfer became effective. According to
another view, however, the use and understanding of the
Convention would be facilitated if all provisions concern
ing clauses restricting the transfer of an instrument were
included in article 16, which was contained in the chapter
of the draft Convention entitled "Transfer".

141. In connection with those articles, the Commission
considered what should be the effect of an endorsement
and transfer of an instrument that did not conform to the
restrictive clause. According to one view, the endorse
ment and transfer should be regarded as ineffective.
According to another view, the endorsement and transfer
should be deemed to have been made for collection only.
It was agreed that whatever solution was adopted, it
should be expressly set forth in the draft Convention.

142. The Commission reached the following decisions
on those issues. The subjects of stipulations by a drawer
or maker restricting transfer of an instrument and of
clauses by an endorser restricting further transfer should
both be dealt with in article 16, in separate paragraphs. In
both cases, the consequence should be that the instru
ment was not transferable except for purposes of collec
tion. If an instrument was purported to be transferred
with an endorsement that did not indicate that the
transfer was for collection only, the endorsement should
be deemed to be an endorsement for collection.

143. After considering these questions, the drafting
group proposed that article 16 should read as follows:

"(1) When the drawer or the maker has inserted in
the instrument such words as 'not negotiable', 'not
transferable', 'not to order', 'pay (X) only' , or words of
similar import, the instrument may not be transferred
except for purposes of collection, and any endorse
ment, even if it does not contain words authorizing the
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endorsee to collect the instrument, is deemed to be an
endorsement for collection.

"(2) When an endorsement contains the words 'not
negotiable', 'not transferable', 'not to order', 'pay (X)
only', or words of similar import, the instrument may
not be transferred further except for purposes of
collection, and any subsequent endorsement, even if it
does not contain words authorizing the endorsee to
collect the instrument, is deemed to be an endorsement
for collection."

144. It was noted that the proposed paragraph (2)
consisted of an amended version of former article 20(3).
The Commission adopted the proposal of the drafting
group.

Implied acceptance or representation (article 30)

145. It was noted that references to implied waiver had
been omitted from articles 52, 58 and 63, but that the
reference to implied acceptance or representation had
been retained in article 30. A view was expressed that
that reference in article 30 should also be deleted. In
support of that view, it was stated that uncertainty would
exist if a person whose signature had been forged could
be made liable on the instrument as a result of conduct
from which his acceptance or representation could be
implied. It would be difficult for a purported transferee to
know whether such an implied act had occurred, and
whether the forger or the person whose signature was
forged was liable on the instrument. Moreover, covering
such implication would be contrary to the scheme of the
Convention, according to which matters affecting the
rights and duties of the parties arising from the instrument
must be explicit. It was noted that deleting the reference
would not affect the 'liability for damages off the instru
ment of a person who, by his conduct, induced another
person to believe that he had accepted or represented the
forged signature to be his own.

146. According to another view, however, the reference
in article 30 should be retained, on the grounds that it was
appropriate for a person to be liable on the instrument
when, by his conduct, he impliedly accepted or re
presented the forged signature to be his own. It was also
stated that the underlying question dealt with by arti
cle 30 was simply one of authority to sign the instrument,
and that such questions generally depended upon cir
cumstances off the instrument. Another view, however,
was that article 30 did not deal with the question of
authority.

147. A proposal was made to delete the possibility of
both express and implied acceptance or representation by
deleting the second sentence of article 30. In support of
that proposal, it was stated that to make the person whose
signature was forged liable on the instrument without his
actually having signed it was contrary to the scheme of the
Convention. Such a person should only be liable for
damages off the instrument. According to the prevailing
view, however, at least a person who had expressly
indicated that a forged signature was his own or that he

would be bound by it should be liable on the instrument.
As a result, the proposal to delete the second sentence of
article 30.was not accepted.

148. A proposal was made to delete the words "expres
sly or impliedly" from article 30. In opposition to that
proposal, it was stated that the deletion of the words
would result in uncertainty as to whether an implied
acceptance or representation would be covered.

149. After discussion, it was generally agreed that
article 30 should be redrafted without using the words
"expressly or impliedly", and in such a way as to enable a
court to imply from the conduct of a person whose
signature had been forged that he had accepted or
represented the forged signature to be his own, with the
result that he would be liable on the instrument.

150. A proposal was made to amend the second sen
tence of article 30 to read as follows:

"Nevertheless, where such person has accepted to be
bound by the forged signature or represented that the
signature was his own, he is liable as if he had signed
the instrument himself, according to the terms of such
acceptance or representation."

151. It was stated that the words "according to the terms
of such acceptance or representation" were intended to
permit a person whose signature had been forged to
accept the forged signature or represent that it was his
own only towards particular holders. After deliberation,
the Commission decided to adopt the proposal to amend
the second sentence of article 30, but to exclude those
words.

Exclusion of liability by drawer (article 34(2))

152. With respect to the last sentence of article 34(2), a
view was expressed that a stipulation by the drawer of a
bill excluding or limiting liability for payment should be
operative only if the drawee had accepted the bill, or if
the bill had been signed by a guarantor for the drawer or
for the drawee since the drawer should not be able to
disclaim his liability unless there was another primarily
liable party. The prevailing view, however, was that the
present text of article 34(2), under which the stipulation
would be effective if another party was or became liable
on the bill, should be retained. In support of that view, it
was stated that it was sufficient if there was a party,
whether he be an acceptor or an endorser, from whom
payment of the bill could be claimed. In addition, it was
noted that the present text reflected a compromise
between the Geneva and the Anglo-American systems on
this point. It was also in accordance with commercial
practice.

Article 42

153. The view was expressed that in commercial prac
tice guarantees were sometimes entered into which were
not written on the instrument or on a slip affixed thereto
("allonge"). Under most national laws those guarantees
were valid, although they might only be effective as

I
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between the immediate parties to the contract of guaran
tee. Since, however, the present wording of article 42(2)
might be interpreted as not permitting those guarantees,
it was proposed that the article should be modified to
prevent that interpretation. The prevailing view, how
ever, was that the present wording of article 42(2) was
satisfactory. In support of that view, it was observed that
the draft Convention did not in general deal with
agreements outside the instrument and that the addition
of wording which clarified in one instance that those
agreements were permitted might lead to the inference
that, in other instances where no such words were added,
the Convention would exclude agreements outside the
instrument. It was also observed that any provision to be
added to the draft Convention to permit the creation of
guarantees outside the instrument might need to deter
mine the nature of permitted guarantees, and this deter
mination might lead to an undesired limitation on the
autonomy of the parties to enter into guarantees of their
choice. The Commission therefore did not adopt that
proposal.

154. The Commission considered article 42(6), which
was a provision introduced into the draft Convention by
the Working Group at its fourteenth session (see A/CN.9/
273, para. 110, and annex).

155. After deliberation, the Commission adopted ar
ticle 42.

Article 46

156. The Commission considered article 46, which had
been modified by the Working Group at its fourteenth
session (see A/CN.9/273, paras. 112 and 113, and annex).
There was support for the view that the possibility given
to the drawer under the first sentence of article 46(1) to
stipulate that a bill must be presented for acceptance
before the occurrence of a specified event needed recon
sideration, since the inclusion of such a term in the
instrument might be regarded as making the order
contained in the instrument conditional. The instrument
would then not satisfy the requirement contained in
article 1(2)(b) that it contain an unconditional order to
pay from the drawer to the drawee.

157. It was noted in reply that the prOViSiOn under
consideration had been included because inquiries among
banking and trade institutions had shown that stipulations
requesting the holder not to present the bill before the
occurrence of a specified event (e.g. that presentment
was to be delayed until the merchandise sold under an
underlying transaction had arrived or until the customs
clearance of the merchandise) were not infrequently
included in bills of exchange. If the specified event did
not occur, presentment for acceptance as directed by the
stipulation would obviously be impossible and be dis
pensed with under article 48(b), and the holder would
acquire an immediate right of recourse by virtue of
article 50(1)(b) and (2). The present wording was there
fore a compromise solution directed to the needs of
international trade and enjoyed the support of banking
circles.

158. After deliberation, the Commission adopted ar
ticle 46.

Articles 51 (h) and 58(2) (d)

159. After deliberation, the Commission adopted
article 51(h), which was a provision modified by the
Working Group at its fourteenth session (see A/CN.9/
273, paras. 115-117, and annex). The Commission also
adopted article 58(2)(d).

Article 66

160. The Commission considered the following issues
arising in relation to article 66(2). It was noted that the
article dealt with the rate of interest payable on an unpaid
instrument after maturity, and that the first two sentences
of the article provided for rates of interest to be payable
at 2 per cent per annum above certain rates specified in
those two sentences. However, the figure two had been
placed by the Working Group within square brackets,
leaving it to the Commission to take a final decision on
the rate of interest to be payable.

161. In its third sentence article 66(2) contemplated
that a rate to be specified in the draft Convention would
apply in the absence of the rates specified in the first two
sentences of the paragraph; however, no decision had
been taken by the Working Group as to what that rate
might be, leaving it to the Commission to decide.

162. In regard to the rates set forth in the first two
sentences of the article, the view was expressed that the
reference interest rate given in those sentences (i.e. "the
official rate (bank rate) or other similar appropriate rate
effective in the main centre of the country ... ") might not
exist in some countries. In other countries there might be
more than one official rate. In still other countries, it was
uncertain whether there existed an official or "bank"
rate. Accordingly, the interest rate to be specified in the
last sentence, which applied in the absence of the rates set
forth in the previous sentences, assumed great import
ance. The view was also expressed that the official rate
effective in the main centre of the country where the
instrument was payable (first sentence of article 66(2))
might not be an appropriate rate if the instrument was
payable in a currency other than the currency of the
country where the instrument was payable.

163. The view was also expressed that setting the rate
payable by adding 2 per cent to the reference rate was
unjustified and resulted in a rate that was excessive.
Under another view, however, a rate of 2 per cent above
the reference rate was justifiable, since the reference rate
would usually be set by public financial institutions at a
level below that set by commercial institutions for default
in payment under instruments used in international trade
transactions. An addition of 2 per cent to the reference
rate was therefore needed to bring the rate payable into
line with commercial practice.

164. In regard to the rate to be inserted in the last
sentence of the article, there was general agreement that
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it would be inappropriate for that sentence to contain a
specific figure to be effective during the entire period the
Convention would be in force. Any figure inserted, even
though appropriate at the time it was inserted, might later
cease to be appropriate because of changed economic
conditions. It was therefore preferable for that sentence
to refer to a rate that was determinable, but that would
vary with changing economic conditions. It was observed
in that connection that it would be desirable to select a
determinable rate that would not vary widely in the
process of determination in different countries.

165. The following proposals were made as to the rate
of interest to be payable under the third sentence of
article 66(2):

(a) The rate that would be adjudged by a court under
national law for non-payment of an instrument;

(b) The rate that the creditor would have to pay if he
borrowed in a commercial market the amount of money
in regard to which there had been default in payment;

(c) A rate that would be set by each State at the time
it became a party to the draft Convention. That rate
would be applied under the Convention by the courts of
that State;

(d) The prime rate of interest in a country;

(e) The reasonable commercial rate existing at the
time interest had to be calculated.

166. Views were exchanged on those proposals. It was
observed that banking circles in some countries were
reluctant to accept a rate that was not clearly and
immediately ascertainable at the time that interest had to
be calculated. Accordingly, rates that could be identified
only after court intervention, or on which there might be
differences of view (e.g. reasonable commercial rates),
were not acceptable.

167. In opposition to the proposal set forth in para
graph 165(a) above, it was noted that adoption of a rate
that would be adjudged by a national court might result in
wide disparities in the rates that were effective in
different countries or even in the different constituent
units of a federal state. Furthermore, the rates set under
national legislation might not reflect the compensation
actually awarded by courts for non-payment. For exam
ple, in some countries, the interest rates set under
national legislation were low in comparison with rates
that would adequately compensate creditors, taking into
account prevailing commercial conditions. In some of
those countries the courts would, in addition to the
interest adjudged under the legislation, also award a sum
by way of damages as additional compensation.
Moreover, if a State had become a party to the 1930
Geneva Convention providing a Uniform Law for Bills of
Exchange and Promissory Notes without making a reser
vation under article 13 of annex II thereto, adoption of
this proposal would result in the award of interest at only
6 per cent (article 48 of the Uniform Law), although this
rate was not in line with current commercial rates of
interest.

168. There was some support for the adoption of the
rates referred to in paragraph 165(b) and (e). The
adoption of those rates was opposed on the ground that
they might not be easily ascertainable.

169. There was greater support for the following rate
devised on the lines of that described in para
graph 165(a): the rate that would be adjudged under
national law in respect of default of payment on an
instrument in court proceedings instituted at the place
where the instrument was payable. It was noted that court
proceedings for default would normally be instituted at
the place where the instrument was payable, and accord
ingly the rate in question would be easily ascertainable.

170. The Commission decided to refer to an ad hoc
working party the revision of article 66(2) and (3) in the
light of the deliberations in the Commission. The working
party was also requested to consider the effect of modifi
cations to article 66(2) and (3) on other articles of the
draft Convention where article 66(2) and (3) was referred
to. Another issue referred to the working party was
whether the reference in article 66(1)(b)(ii) to "the sum
specified in paragraph (l)(b)(i)" was appropriate or
whether it should be limited to "the amount of the
instrument" .

171. In the light of proposals by the ad hoc working
party and the drafting group, the Commission decided to
amend article 66(2) to read as follows:

"The rate of interest shall be the rate that would be
recoverable in legal proceedings taken in the jurisdic
tion where the instrument is payable."

172. In connection with article 66(3), which dealt with
i discount for payment of a bill before maturity, it was

noted that the same problems concerning the existence of
"the official rate (bank rate)" encountered in connection
with article 66(2) did not exist with respect to "the official
rate (discount rate)". However, observations were made
with respect to the stipUlation of a rate in the last clause of
article 66(3) comparable to those expressed in relation to
the last sentence of article 66(2). Accordingly, the Com
mission decided to amend the last clause of article 66(3)
to read as follows:

"or, if there is no such rate, then at such rate as is
reasonable in the circumstances."

173. The Commission adopted a proposal to add to
article 66 a new paragraph (2 his), as follows:

"(2 his) Nothing in paragraph (2) prevents a court
from awarding damages or compensation for additional
loss caused to the holder by reason of delay in
payment."

3. Consideration of further questions and draft articles

Conditional endorsements (article 17)

174. It was generally agreed that, under article 17, an
endorsement for the purpose of transferring an instru-
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ment to a holder must be unconditional. If an endorse
ment was made subject to a condition, the condition was
to be disregarded with respect to the transfer of the
instrument, and the transferee became a holder even if
the condition was not fulfilled. However, differing views
were expressed with respect to the effect, if any, of a
condition upon the liability of the endorser to parties
subsequent to the endorsee. According to one view, the
condition should also be disregarded with respect to the
liability of the endorser towards those parties. It was
stated that that approach would promote the circulation
of an instrument.

175. According to another view, however, a condition
should not be disregarded with respect to the liability of
the endorser towards parties subsequent to the endorsee.
In support of that view, it was stated that if an instrument
was transferred to an endorsee in connection with an
underlying transaction between the endorser and the
endorsee that was subject to a condition and the condi
tion was not fulfilled, the endorser justifiably expected
not to be liable, whether the condition was set forth in the
endorsement on the instrument or was only contained in
the underlying agreement. If the endorser had a defence
against the endorsee based upon the non-fulfilment of the
condition, holders subsequent to the transferee could also
be affected by the condition by virtue of article 25; i.e., a
subsequent holder who knew of the condition and that it
had not been fulfilled would be subject to a defence based
upon the condition.

176. It was stated that if a condition in an endorsement
were to be prohibited and disregarded with respect both
to the transfer of the instrument and the liability of the
endorser, there would exist an inconsistency between
article 17 and article 40(2), under which an endorser was
able to exclude or limit his liability.

177. The Commission decided that article 17 should be
redrafted in such a way that a condition in an endorse
ment was to be disregarded as to parties subsequent to
the endorsee, and it referred the article to the drafting
group.

178. The drafting group proposed the addition of the
following sentence to article 17(2):

"The written condition is deemed not to have been
written as to parties and transferees subsequent to the
endorsee."

179. Views were expressed in opposition to that word
ing, based upon the reasoning set forth in paragraph 175
above. It was stated that it might be wrong to disregard
totally the condition in respect of the liability of the
endorser towards parties subsequent to the endorsee
since it may be relevant as a notice about a possible
defence of the endorser. After deliberation, the Commis
sion adopted the proposal of the drafting group.

Pledge of instrument by endorsement

180. A proposal was made to add a new article 20 bis
reading as follows:

"When an endorsement contains the statements 'value
in security' ('valeur en garantie'), 'value in pledge'
('valeur en gage'), or any other statement implying a
pledge, the endorsee

"(a) Is a holder by virtue of article 4(6) and (7) and
article 28;

"(b) May exercise all the rights arising out of the
instrument;

"(c) May only endorse the instrument for purposes
of collection;

"(d) Is subject to claims and defences which may
be set up against the endorser only in the cases
specified in articles 25 and 26.

Such an endorsee, having endorsed for collection, is
not liable upon the instrument to any prior holder."

181. In support of that proposal, it was stated that a
pledge of an instrument by endorsement (Hendossement
pignoratif") was used in international trade as a means of
obtaining credit and that the draft Convention should
contain special rules with respect to the rights and status
of a pledgee by endorsement. According to another view,
however, there was no practical need for such a provision,
since the device contemplated by the provision was not in
common use. A number of questions and objections were
raised as regards certain elements of the proposed text, in
particular the rules set forth in subparagraphs (a) and (b).
The Commission decided not to entertain the proposal
since it could not at the present stage engage in a careful
consideration of the various elements of the proposal and
its implications upon other articles of the draft Conven
tion.

Questions relating to articles 34(1), 35(l) and 40(1)

182. A proposal was made to delete the word "subse
quent" from article 34(1). It was stated that it was unclear
whether the phrase "any subsequent party" referred to a
party subsequent to the holder or one subsequent to the
drawer. A further view was expressed that this article
should also obligate the drawer to pay a guarantor of an
endorser who had paid an instrument. Accordingly, it was
agreed to amend article 34(1) along the following lines:
by deleting the words "to any subsequent party" and to
replace them with the words "to any endorser or the
endorser's guarantor". It was also agreed that the same
language should be used in article 35(1) and, with the
word "subsequent" inserted, in article 40(1), since here it
was necessary to clarify that the endorser was not
obligated to prior endorsers or their guarantors.

183. The Commission adopted the following proposals
of the drafting group:

(a) In article 34(1), to replace the words "any subse
quent party" with the words "any endorser or any
endorser's guarantor";

(b) In article 35(1), to replace the words "any party"
with the words "any endorser or any endorser's
guarantor" .
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(As regards article 40(1), see the proposal of the drafting
group in para. 209 below.)

Article 38(1) and its relationship with article 11

184. The Commission considered the meaning of the
term "incomplete instrument" in articles 11 and 38(1) and
whether the provisions in article 38(1) dealing with the
acceptance by a drawee of an incomplete bill of exchange
before it had been signed by the drawer were satisfactory.

185. It was noted that different meanings were given to
the term "incomplete instrument" in articles 11 and
38(1). Under article 11, an incomplete bill of exchange
was one that satisfied the requirements of subpara
graph (a) of article 1(2) that the bill contain in its text the
words "international bill of exchange (Convention of ... )"
and of subparagraph if) that it be signed by the drawer,
but that failed to satisfy one or more of the other
requirements set out in article 1(2). Under article 38(1),
however, a bill of exchange that satisfied only the
requirements of article 1(2)(a) was regarded as an incom
plete instrument that might be accepted by the drawee.

186. The view was expressed that as a result of the
inconsistency in meaning of the term "incomplete instru
ment" as used in article 11 and in article 38(1), a drawee
who accepted a bill before it had been signed by the
drawer pursuant to article 38(1) did not receive the
protection conferred by article 11(2), since the latter
article conferred protection only on an incomplete instru
ment as defined in article 11(1). Since commercial needs
sometimes made it desirable for a drawee to accept a bill
before it had been signed by the drawer, it was desirable
that a drawee who so accepted a bill should be given the
protection conferred by article 11(2). That protection
might be given by amending the opening words of
article 11(1) to read: "An incomplete instrument which
satisfies the requirements set out in subparagraph (a) of
paragraph (2) of article 1, and bears the signature of the
drawer or the drawee ... ".

187. In reply, it was stated that the use of the term
"incomplete instrument" in article 38(1) was inaccurate,
since a bill of exchange that had not been signed by the
drawer was not an incomplete instrument, but rather a
writing that was not a negotiable instrument at all. A
negotiable instrument came into being only after signa
ture by the drawer. No attempt should therefore be made
to bring within the definition of "incomplete instrument"
in article 11 an instrument that had not been signed by
the drawer. It was stated that neither article 11(1) nor
article 38(1) contained a true definition of the term
"incomplete instrument" and that it was therefore not
inconsistent that the two provisions, for their different
purposes, referred to instruments that were not complete
as regards different requirements.

188. The Commission, after deliberation, decided to
amend either article 11 or article 38(1) so as to provide
that a writing that merely satisfied the requirement of
article 1(2)(a) may be accepted by the drawee and that, in
such case, the provisions of article 11 applied accordingly

to the signing by the drawer and any further completion
by the drawer or another person. (See proposal by the
drafting group to amend article 38(1), para. 209 below.)

Article 48

189. It was noted that while article 48 specified the
situations in which a necessary or optional presentment
for acceptance was dispensed with, it did not address the
situation in which there was delay in making presentment
for acceptance by the holder and in which the delay was
excusable in that it was caused by circumstances that were
beyond the control of the holder and that he could neither
avoid nor overcome. In contrast, excusable delay was
addressed by article 52(1) (in relation to presentment for
payment), by article 58(1) (in relation to protesting an
instrument for dishonour) and by article 63(1) (in relation
to giving notice of dishonour). It was proposed that
article 48 should be brought into line with the other
articles referred to and that the holder should be obli
gated to make presentment for acceptance with reason
able diligence after the cause for delay ceased to operate.

190. It was noted in reply that article 48 did not address
the question of excusable delay in making presentment
for acceptance because article 47 required presentment
within a fixed period of time rather than within a
reasonable period of time, as was the case in some legal
systems. The issue raised by excusable delay was resolved
through article 48(b), under which presentment was com
pletely dispensed with if it could not with reasonable
diligence be made within the prescribed time-limits. It
was also observed that the system reflected in articles 47
and 48 worked with fairness in most instances. For
example, when a bill was drawn payable on demand or at
a fixed period after sight, article 47(e) provided that it
must be presented for acceptance within one year of its
date. Thus the holder had sufficient time for present
ment, and if presentment was prevented by excusing
circumstances during the whole year, it was fair for the
holder to be permitted to dispense with presentment for
acceptance and to proceed against the parties to the
instrument. It was observed, on the other hand, that the
system might not work fairly in other instances. For
example, if a bill provided on its face that it was to be
presented within 30 days after the date of the instrument
and presentment was prevented by excusing circum
stances during the 30 days but became possible on the
thirty-second day, it was unfair that the holder should be
entitled immediately after the lapse of the 30 days to
proceed against the parties to the instrument on the basis
of constructive dishonour by non-acceptance.

191. In regard to article 48(b), it was proposed that the
words "with reasonable diligence" be replaced by the
words "because of circumstances which are beyond the
control of the holder and which he could neither avoid
nor overcome". In support of that proposal, it was noted
that the former words had a subjective meaning while the
latter words had an objective meaning; the latter words
were therefore preferable. The retention of the words
"with reasonable diligence" was supported for the reason
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that they had a well-understood meaning. In addition, it
was noted that a failure to present an instrument for
acceptance might occur in two somewhat different situa
tions: first, where circumstances of force majeure pre
vented presentment, and second, when the drawee could
not be traced. The words "because of circumstances
which are beyond the control of the holder and which he
could neither avoid nor overcome" did not readily apply
to the latter situation, but the words "with reasonable
diligence" did so apply.

192.. The following proposal was made with a view to
resolving the difficulties noted above in regard to ar
ticle 48:

(a) To add the following new paragraph to article 48:

"(1) Delay in making a necessary presentment for
acceptance within the time-limit stated within the bill
is excused when the delay is caused by circumstances
which are beyond the control of the holder and which
he could neither avoid nor overcome. When the
cause of the delay ceases to operate, presentment
must be made with reasonable diligence.";

(b) To transform subparagraph (a) of article 48 into
paragraph (2);

(c) To replace subparagraph (b) of article 48 by the
following new paragraph (3):

"(3) When a necessary presentment for acceptance
cannot be effected within the time-limit prescribed in
article 47(e) due to circumstances which are beyond
the control of the holder and which he could neither
avoid nor overcome, the necessary presentment for
acceptance is dispensed with."

193. After deliberation, the Commission adopted the
proposal, with the modification that reference should
be made in the proposed new paragraph (3) to both
article 47(d) and 47(e).

Articles 68(3) and 73(2)

194. The Commission considered the consequences of
payment by a drawee who had accepted a bill (arti
cle 68(3)), as contrasted with the consequences of pay
ment by a drawee who had not accepted a bill (arti
cle 73(2)). It was noted that in the former case, the
drawee, as acceptor, who paid a holder who was not a
protected holder, would be discharged of liability only if
he did not know at the time of payment that a third
person had asserted a valid claim to the instrument or that
the holder had acquired the instrument by theft, forged
the signature of the payee or an endorsee, or had
participated in such theft or forgery (article 68(3)). Thus,
other parties were discharged by virtue of article 73(1)
only if the acceptor was without such knowledge. When
the drawee had not accepted the bill, however, it
appeared that payment by him, irrespective of such
knowledge, discharged all parties (article 73(2)). It was
suggested that this inconsistency was not justifiable and
that, therefore, article 73(2) should be amended by
adding wording along the following lines: "except where

the drawee pays a holder who is not a protected holder
and knows at the time of payment that a third person has
asserted a valid claim to the instrument or that the holder
acquired the instrument by theft or forged the signature
of the payee or an endorsee, or participated in such theft
or forgery".

195. The proposal was opposed on the ground that
articles 68(3) and 73 were directed to different issues.
Article 68(3) was directed to the issue of when a party
was discharged by payment. Article 73(1), however, was
directed to the relationship between the discharge of a
party and the discharge of other parties who had rights of
recourse against the discharged party. Article 73(2) in
turn dealt with the relationship between payment by the
drawee and the discharge of all parties.

196. The Commission, after deliberation, decided to
adopt the proposal.

Article 68(4)(a bis)

197. The question was raised how a person other than
the drawee, acceptor or maker who paid an instalment
under an instrument payable by instalments at successive
dates could exercise a right of recourse against prior
parties. It was noted that under article 69(4), a party
making a partial payment was entitled to receive from the
holder a certified copy of the instrument and any authen
ticated protest (article 69(4)(b)) and could exercise his
right of recourse by relying on that certified copy. It was
agreed that a provision on the lines of article 69(4)(b)
should be included in article 68.

Articles 44, 68, 69 and 73

198. It was stated that the draft Convention did not
contain satisfactory rules covering the following situations
or issues: discharge in case of payment by guarantor of
the liability of the party for whom he became guarantor,
the protection of a party paying an instrument payable by
instalments at successive dates, and the effect of partial
payment by the guarantor of the drawee. To cure these
deficiencies, the following proposals were made:

Article 44

The present text of article 44 should be transformed
into paragraph (2) and the following text should pre
cede it as new paragraph (1):

"(1) Payment of an instrument by the guarantor in
accordance with article 68 discharges the party for
whom he became guarantor of his liability on the
instrument to the extent of the amount paid."

Article 68

Add in paragraph (4) the following subparagraph
(a ter):

"(a ter) If an instrument payable by instalments at
successive dates is dishonoured by [non-acceptance
or] non-payment as to any of its instalrnents and a
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party, upon the dishonour, pays the instalment, the
holder who receives the payment must give the party a
certified copy of the instrument and any necessary
authenticated protest in order to enable .such party to
exercise a right on the instrument."

Article 69

Amend paragraph (3)(a) to read as follows:

"(3) If the holder takes partial payment from the
drawee, the guarantor of the drawee, or the acceptor
or the maker:

"(a) The guarantor of the drawee, or the acceptor
or the maker is discharged of his liability on the
instrument to the extent of the amount paid; and"

Amend paragraph (4)(b) to read as follows:

"(4) If the holder takes partial payment from a
party to the instrument other than the acceptor or
the maker or the guarantor of the drawee:

(a) ...

(b) The holder must give such party a certified
copy of the instrument and any necessary authenti
cated protest in order to enable such party to
exercise a right on the instrument."

Article 73(1)

Replace in paragraph (1) the words "a right of
recourse" by the words "a right on the instrument".

199. As regards the suggested modification of article 44,
it was understood that payment by the guarantor would
not discharge the party for whom he became guarantor of
his liability on the instrument as against the guarantor
himself.

200. As regards the proposed new subparagraph (a ter)
of article 68(4), it was agreed to retain the words placed
between square brackets (i.e. "non-acceptance or"),
although dishonour by non-acceptance of an instrument
payable by instalments at successive dates was probably
rare in practice.

201. As regards the proposed changes in article 69(3)
and (4), it was agreed that partial payment by the
guarantor of the drawee should be covered by para
graph (3) since the liability of such guarantor was a
primary liability in that he in fact guaranteed payment.
The insertion of the word "necessary" in paragraph (4)(b)
was justified by the fact that the party paying did not
need any authenticated protest in all circumstances, for
example where protest was dispensed with.

202. The proposed replacement in articles 69(4)(b) and
73(1) of the words "a right of recourse" by the words "a
right on the instrument" was justified on the ground that
it would enlarge the scope beyond the rights of recourse
as covered by articles 55 to 64 so as to include rights
against primary obligors and the rights of a guarantor
against the party for whom he became liable.

203. The Commission, after deliberation, adopted the
proposals, subject to drafting amendments.

Article 71

204. It was noted that article 71(1) provided that an
instrument must be paid in the currency in which the
amount of the instrument is expressed. If the currency in
which an instrument was payable were not the currency of
the country of the payee and if payment was demanded in
currency notes, the person who had to make payment
might find it impossible to make payment because he did
not, at the time payment was demanded, possess suffi
cient foreign currency notes to pay the amount due. In
that event, a dishonour of the instrument by non-payment
would occur. Thus, the article in its present form gave an
opportunity to a holder who wished to contrive a dishon
our to do so by demanding payment in foreign currency
notes without prior notice. This problem might be solved
by including in article 71 a provision obligating the holder
to give, prior to the demand for payment, notice to the
party from whom payment would be demanded that he
required payment in foreign currency notes.

205. The prevailing view, however, was that the diffi
culty sought to be addressed did not arise in practice,
since holders of instruments did not usually wish to obtain
currency notes when the amount of the sum payable was
considerable. If it were decided that a provision should be
included in article 71 under which a holder who required
payment in foreign currency notes was obligated to give
notice of this requirement to the party from whom
payment was demanded, such a provision would have to
address the following issues: the period of advance
notice; whether notice had to be given even in cases
where payment was demanded in the exercise of a right of
recourse; and the effect of a failure to give notice. The
Commission, after deliberation, decided not to include in
the draft Convention a provision requiring advance
notice.

Article 72(1)

206. It was noted that article 72(1) was intended to
avert any derogation by the draft Convention of the right
of a contracting State to enforce exchange control regula
tions applicable in its territory. However, some States
had enacted provisions for the protection of their curren
cies that could not be regarded as exchange control
regulations, and it was desirable that the draft Conven
tion should not derogate fro~ those regulations as well.
To achieve this objective, it was proposed that the words
"and provisions relating to the protection of its currency"
be added after the words "exchange control regulations".
After deliberation, the Commission adopted that pro
posal.

207. A proposal was made that the words "or may take
into consideration" be added after the words "bound to
apply". In support of that proposal it was noted that
under certain conventions relating to the conflict of laws a
contracting State may take into consideration certain
legal regulations and, in particular, the mandatory regula-
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tions of another State, while not being bound to apply
them. While there was some support for this proposal,
the prevailing view was that the addition of the proposed
words would create uncertainty as to the meaning of
article 72(1). That article was directed to enabling the
enforcement of mandatory regulations applicable in the
territory of a contracting State, and the article was not the
appropriate place to seek to deal with mandatory regula
tions applicable outside the territory of a contracting
State. After deliberation, the Commission did not accept
the proposal.

Article 80(1)(c)

208. It was noted that this article provided that, against
the acceptor of a bill payable on demand, a right of action
arising on an instrument may no longer be exercised after
four years had elapsed from the date on which it was
accepted. The provision would not be workable, how
ever, if the acceptor had not indicated the date of his
acceptance or if, failing such indication by the acceptor,
the drawer or the holder had not inserted the date of
acceptance (article 38(3». It was therefore proposed to
add the words "or, in case no such date is shown, the date
of the instrument" at the end of article 80(1)(c). After
deliberation, the Commission adopted that proposal.

4. Certain drafting proposals not considered by the
Commission

209. The Commission did not have time at the current
session to consider the following recommendations of the
drafting group as to the formulation of substantive
decisions of the Commission with respect to arti
cles 38(1), 40(1), 41, 48, 66, 72(1), 73(2) and 80(1)(c):

Article 38(1) (see para. 188 above):

Add as a second sentence the following:

"In such case, article 11 shall apply accordingly to
completion by the drawer or another person."

Article 40(1) (see paras. 182-183 above):

For "any subsequent party" read "any subsequent
endorser or such endorser's guarantor"

Article 41 (see para. 62 above):

Before article 41 insert the following heading:

"F. The transferor by endorsement or by mere
delivery"

Amend paragraph (1) to read as follows:

"(1) Unless otherwise agreed, a person who
transfers an instrument, by endorsement and
delivery or by mere delivery, represents ... "

Amend the end of paragraph (3) to read as
follows:

"plus interest calculated in accordance with
article 66, against return of the instrument."

Article 48 (see paras. 189-193 above):

Amend the text of the article to read as follows:

"(1) Delay in making a necessary presentment for
acceptance within the time-limit stated within the bill
is excused when the delay is caused by circumstances
which are beyond the control of the holder and which
he could neither avoid nor overcome. When the
cause of the delay ceases to operate, presentment
must be made with reasonable diligence.

"(2) A necessary or optional presentment for
acceptance is dispensed with if the drawee is dead or
has no longer the power freely to deal with his assets
by reason of his insolvency, or is a fictitious person or
a person not having capacity to incur liability on the
instrument as an acceptor, or if the drawee is a
corporation, partnership, association or other legal
entity which has ceased to exist.

"(3) When a necessary presentment for acceptance
cannot be effected within the time-limit prescribed in
subparagraph (d) or (e) of article 47 due to circumst
ances which are beyond the control of the holder and
which he could neither avoid nor overcome, the
necessary presentment for acceptance is dispensed
with."

Article 66 (see paras. 160-173 above):

Replace paragraphs (2) and (3) with the following
paragraphs (2), (2 bis) and (3):

"(2) The rate of interest shall be the rate that would
be recoverable in legal proceedings taken in the
jurisdiction where the instrument is payable.

"(2 bis) Nothing in paragraph (2) prevents a court
from awarding damages or compensation for addi
tionalloss caused to the holder by reason of delay in
payment.

"(3) The discount shall be at the official rate
(discount rate) or other similar appropriate rate
effective on the date when recourse is exercised at
the place where the holder has his principal place of
business, or if he does not have a place of business
his habitual residence, or, if there is no such rate,
then at such rate as is reasonable in the circum
stances."

Article 72(1) (see para. 206 above):

After "in its territory" insert "and its provisions
relating to the protection of its currency"

Article 73(2) (see paras. 194-196 above):

Amend the end of the sentence to read as follows:

"the same extent, except where the drawee pays a
holder who is not a protected holder and knows at
the time of payment that a third person has asserted
a valid claim to the instrument or that the holder
acquired the instrument by theft or forged the
signature of the payee or an endorsee, or partici
pated in such theft or forgery."
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Article 80(l)(c) (see para. 208 above):

Amend the end of the text to read as follows:

"it was accepted, or, if no such date is shown, from
the date of the instrument;".

210. The Commission decided to incorporate the above
drafting proposals into the text of the draft Convention to
be circulated to Governments and international organiza
tions for their comments and to indicate that those
proposals had not been reviewed by the Commission.

211. The text of the draft Convention as revised by the
Commission at the current session is set forth in annex I
to this report.

5. Procedure for adopting the draft Convention as
a convention

(a) Choice of procedure to be followed

212. The Commission 'considered the various proce
dures that might be followed for the adoption of the draft
Convention.

213. The Secretary of the Commission indicated that
informal consultations held between delegates had shown
that there was support for each of three possible proce
dures. The first possible procedure was that the Commis
sion recommend to the General Assembly that the
Assembly convene a diplomatic conference to adopt as a
convention the draft Convention as finalized at the
current session of the Commission. The second possible
procedure was that the draft Convention as finalized at
the current session of the Commission be reviewed by the
Working Group on International Negotiable Instruments
prior to the twentieth session of the Commission and be
thereafter considered and approved by the Commission
at its twentieth session. The Commission would then
recommend to the Assembly that the draft Convention be
adopted by the Assembly without a review of the
substance of the text. The third possible procedure was
that the draft Convention as finalized at the current
session of the Commission be considered and approved
by the Commission at its twentieth session without any
intervening review by the Working Group, but with the
necessary preparatory work, including the establishment
of draft final clauses, being done by the secretariat. The
Commission would then recommend to the General
Assembly that the draft Convention be adopted by the
Assembly without a review of the substance of the text.
Support and opposition was expressed for each of these
procedures.

214. There was support for the view that the Commis
sion should recommend the convening of a diplomatic
conference to finalize the work engaged in by the
Commission during more than 10 years. It was noted that
the convening of a diplomatic conference was the normal
procedure for the adoption of a universal convention on
private law matters. It was also noted that the higher cost
of a diplomatic conference would be offset by better

methods and conditions of work. The conference, which
might be for a duration of three or four weeks, would give
all States an opportunity to participate in a very detailed
review of the draft Convention. A text that emerged after

. such a discussion was likely to command wide acceptance.
A recommendation for the convening of a diplomatic
conference was opposed on the ground that the holding of
a conference was the most expensive method proposed
and that such an expenditure could not be justified in the
light of the current financial difficulties facing the Organi
zation. The view was also expressed that the holding of a
diplomatic conference might not be the best procedure
for adopting as a convention a text of the extreme
technical complexity of this draft Convention. There was
no certainty that such a text would be improved by the
deliberations at a diplomatic conference. It was also
observed that a recommendation for the convening of a
diplomatic conference would only be made if the Com
mission was satisfied that the draft Convention had been
reviewed and perfected by the Commission so far as it lay
within the powers of the Commission. The deliberations
in the Commission had revealed, however, that certain
States were of the view that the draft Convention might
still have inconsistencies and lacunae. A diplomatic
conference, providing a forum for international negotia
tion with wide participation, was required when a conven
tion had to establish a balance between parties with
opposed economic or political interests, but no such
opposition of interests was involved in the draft Conven
tion. In reply to the argument that the holding of a
diplomatic conference was expensive, it was observed
that the proper body to decide whether the expenditure
of the sum required was justified or not was the General
Assembly; the Commission was not competent to decide
on that question.

215. There was wide agreement that if the holding of a
diplomatic conference was to be dispensed with as
envisaged in the second and third possible procedures
noted in paragraph 213 above, those procedures should
ensure, to the extent possible, that the draft Convention
would receive the same careful examination by all States
that it would receive if a diplomatic conference were
convened.

216. There was general agreement that whether the
second or third possible procedure were to be adopted, a
necessary element in both procedures would be the
transmission of the text as finalized at the current session
to all States for their comments. That would enable States
that had not participated in the seventeenth and the
current sessions of the Commission to express their views
on the draft Convention. The receipt of comments from
all States and their consideration by the Commission
would enable the Commission to state to the General
Assembly that in finalizing the draft Convention account
had been taken of the views of all States. It was noted that
such transmission could be effected on the authority of a
decision of the Commission, although under another view
such transmission should more appropriately be made
after the consideration of the present report by the
Assembly.
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217. It was observed that the significant difference
between the second and third possible procedures noted
in paragraph 213 lay in the fact that, under the second
possibility, the draft Convention as finalized at the
present session would be reviewed by the Working Group
prior to the twentieth session of the Commission; the
third possibility did not provide for such a review. A
review by the Working Group was supported on the
ground that a review might considerably lessen the
burden on the Commission at its twentieth session in
finalizing and approving the draft Convention. It was
noted that the work of the Working Group at its
thirteenth and fourteenth sessions had considerably facili
tated the work of the Commission at its present session.
Furthermore, the Working Group could consider the
comments received from Governments after the draft
Convention had been transmitted to them and make
recommendations to the Commission as to how any
concerns expressed in those comments might be satis
fied.

218. Views were expressed opposing a review by the
Working Group. It was observed that developing coun
tries experienced difficulties in financing the attendance
of their delegates at sessions of working groups. It was
also observed that because of the time constraints
involved in the transmission of the draft Convention to
States and the receipt and analysis of the comments sent
in response to the transmission, it might not be possible to
place those comments before the Working Group at a
session scheduled to be held early in 1987. The usefulness
of a Working Group session would be greatly reduced if
the comments of Governments could not be placed
before the Working Group for examination. It was also
observed that a two-week session of the Working Group,
combined with two weeks of the Commission's twentieth
session at which the final text of the draft Convention
would be approved, would result in additional expense,
thereby reducing the financial advantages to be gained
from following that procedure rather than recommending
the convening of a diplomatic conference.

219. It was generally agreed that whether the second or
the third possible procedure referred to in paragraph 213
were to be adopted, the draft Convention should be
discussed at the twentieth session of the Commission
article by article. Such discussion would provide a substi
tute for the article-by-article discussion that would take
place at a diplomatic conference. The view was expressed
that in order to limit the deliberations within the Commis
sion to a reasonable time period, it might be desirable
that, except in exceptional cases, decisions taken by the
Commission at earlier sessions should not be reopened at
the twentieth session.

220. At the conclusion of the deliberations on the three
possible procedures referred to in paragraph 213, there
appeared to be approximately equal support for each of
the three possible procedures, with slightly greater sup
port for the adoption of the second procedure. Accord
ingly, the second procedure was adopted.

(b) Implementation of that procedure

221. The view was expressed that some States members
of the Commission might not send delegates to partici
pate in a session of the Working Group as observers.
However, if those States were members of the Working
Group, they might send delegates to the session of the
Working Group. Participation would thereby be
enlarged. Accordingly, the Commission decided that the
Working Group should be expanded to include all States
members of the Commission. The invitation to all States
not members of the Commission to participate as obser
vers should indicate the desirability of their attendance if
they wished to participate in the preparation of the final
text of the draft Convention. That would encourage all
States who wished to participate in the session to do so
and would result in wide participation in the discussion of
the draft Convention. The invitation to participate as
observers in the twentieth session of the Commission
should be similarly worded.

222. The Commission considered the mandate to be
given to the Working Group. It was agreed that the
Working Group should consider the comments received
from Governments on the draft Convention and should
make recommendations to the Commission as to how any
concerns expressed in those comments might be satisfied.
The Working Group should also examine the draft
Convention with a view to discovering any inconsistencies
among its provisions or any lacunae. The Working Group
should also be at liberty to suggest improvements to the
draft Convention.

223. The Commission requested the secretariat to trans
mit the draft Convention as finalized at the current
session to all States as soon as possible after the conclu
sion of the session, with a request that comments on the
draft Convention be submitted to the secretariat by
15 November 1986, since the Working Group would be
scheduled to meet early in January 1987. To the extent
that time constraints permitted the preparation of the
necessary documentation and translation, the comments
received should be submitted to the Working Group in
the official languages of the Commission. The secretariat
was also requested to submit to the Working Group draft
final clauses to be included in the draft Convention. One
of those clauses might reflect the results of consultations
between States that were parties to the 1930 Geneva
Convention providing a Uniform Law for Bills of
Exchange and Promissory Notes and the 1930 Geneva
Convention for the Settlement of Certain Conflicts of
Laws in connection with Bills of Exchange and Promis
sory Notes as to the procedures to be followed by those
States in becoming parties to the draft Convention under
discussion. Such consultations, which had been informally
commenced on the occasion of the current session of the
Commission, were aimed at discussing and overcoming
the possible conflict between the two 1930 Geneva
Conventions and the draft Convention under discussion.

224. The Commission further decided that a period of
two weeks Should be allotted at its twentieth session for a
discussion article by article of the draft Convention,
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taking into account the report of the Working Group on
the work of its fifteenth session and the comments
submitted by Governments. It was expected that the draft
Convention, as finalized at the twentieth session, would
be transmitted to the General Assembly with the recom
mendation that it be adopted as a convention by the
Assembly without amendment of the substance of the
text. A view was expressed that the recommendations to
be made for the adoption of the draft Convention by a
diplomatic conference or the Assembly might be decided
at the twentieth session, after having ascertained in
particular whether the Assembly would be prepared to
adopt the Convention without amending the substance of
the draft text.

B. Electronic funds trBnsferi

Introduction

225. The Commission, at its fifteenth session in 1982,
had before it a report of the Secretary-General that
considered several legal problems arising out of electronic
funds transfers (NCN.9/221). In the light of those
problems, the report suggested that, as a first step, the
Commission should prepare a legal guide on the problems
arising out of electronic funds transfers. The guide, it was
suggested, should be oriented towards providing gui
dance for legislators or lawyers preparing the rules
governing particular systems for such transfers.

226. The Commission accepted that recommendation
and requested the secretariat to begin the preparation of
a legal guide on electronic funds transfers in co-operation
with the UNCITRAL Study Group on International
Payments.? Several chapters of the draft legal guide were
submitted to the Commission at its seventeenth session in
1984 (NCN .9/250 and Add.1-4) and the remaining draft
chapters were submitted to the Commission at its eight
eenth session in 1985 (A/CN.9/266 and Add.1 and 2).

227. At its eighteenth session in 1985, the Commission
requested the Secretary-General to send the draft legal
guide on electronic funds transfers to Governments and
interested international organizations for comment.8 It
also requested the secretariat, in co-operation with the
UNCITRAL Study Group on International Payments, to
revise the draft in the light of the comments received for
submission to the Commission at its nineteenth session
for consideration and possible adoption.

228. At the current session, the Commission had before
it a report of the Secretary-General concerning the legal

~he Commission considered this subject at its 352nd meeting, on
7 July 1986.

7Report of the United Nations Commission on International Trade
Law on the work of its fifteenth session, Official Records of the General
Assembly, Thirty-seventh Session, Supplement No. 17 (Al37/17), para.
73.

8Report of the United Nations Commission on International Trade
Law on the work of its eighteenth session, Official Records ofthe General
Assembly, Fortieth Session, Supplement No. 17 (A/40/17), para. 342.

guide and possible future work by the Commission in the
area of electronic funds transfers (NCN.9/278). The
report contained a brief summary of the replies received
from Governments and international intergovernmental
and non-governmental organizations and, in an annex,
proposed various modifications to the legal guide in the
light of those replies. The report recommended that the
Commission consider adopting the legal guide and
requesting that it be published in an appropriate manner.
In addition, the report concluded that to the extent that
the use of electronics had led to changes in banking
procedures, new legal rules in the area of electronic funds
transfers were needed. It discussed possible approaches
and procedures for formulating model legal rules in that
area.

Discussion at the session

229. The Commission welcomed the completion of the
Legal Guide on Electronic Funds Transfers. It was
suggested that in setting forth the various practices
worldwide with respect to electronic funds transfers and
in pointing out the legal issues arising from those prac
tices, the Legal Guide would itself promote the interna
tional harmonization of practices and legal rules with
respect to such funds transfers. It was generally agreed
that the Legal Guide should be published in such a way as
to achieve a wide distribution to interested circles. A view
was expressed that the widest distribution could be
achieved if the Legal Guide were adopted by the Com
mission and published as a United Nations publication.
The prevailing view, however, was that it would be
inappropriate for the Commission to adopt the Legal
Guide as a product of the work of the Commission itself
without having engaged in substantive discussions on it.
Accordingly, the Commission authorized the secretariat
to publish the Legal Guide as a product of the work of the
secretariat, in all official languages of the United Nations.

230. With respect to possible future work by the Com
mission in the area of electronic funds transfers, a view
was expressed that the Legal Guide was, for the present,
sufficient for the promotion of harmonization and unifica
tion of national practices and laws in this area and that the
formulation of model legal rules need not now be
attempted. The prevailing view, however, was that by
addressing the relevant issues and suggesting possible
solutions at an early stage, such model rules could
influence the development of and help prevent disparities
in those practices and laws. Therefore, the Commission
decided to undertake work on the formulation of model
legal rules on electronic funds transfers and to entrust this
work to the Working Group on International Negotiable
Instruments, which might be renamed for this purpose
the Working Group on International Payments. The
priority to be given to the work would depend on the
other decisions on future work to be adopted at the
current session. The Commission agreed that the Work
ing Group should begin its work by considering the legal
issues set forth in the last chapter of the Legal Guide as
well as any other issues the secretariat might consider
appropriate to place before the Working Group.



Part One. Nineteenth Session (1986) 31

j
I
t

231. The Commission also agreed that the rules should
be flexible and should be drafted in such a way that they
di~ not depend upon specific technology. Where appro
pnate, the rules should present alternative solutions in
order to take into account differences in banking systems.
A view was also expressed that the model rules should
deal with the relationship between banks as well as the
relationship between banks and their customers.

Chapter Ill. New international economic order9

A. Industrial contracts

Introduction

232. The Commission had before it the report of its
Working Group on the New International Economic
Order on the work of its eighth session (NCN.9/276).
The report set forth the deliberations of the Working
Group on the basis of the introduction to the legal guide
on drawing up international contracts for the construction
of industrial works and draft chapters of the guide, which
had been prepared by the secretariat (A/CN.9/WG.V/
WP.17 and Add.I-9). It was noted that at its ninth
session the Working Group would complete its examina
tion of the draft chapters of the guide and thereby
discharge the mandate entrusted to it by the Commission.
The draft chapters would then be placed before the
Commission for adoption at its twentieth session.

Discussion at the session

233. The Commission expressed its appreciation to the
Working Group for the progress made in the preparation
of the guide. It was noted that due to the anticipated
length of the guide, it would not be possible for the
Commission at its twentieth session to review the guide in
detail to ensure consistency throughout the guide with
respect, for example, to the analysis contained in the
various chapters and the terminology used. In that
regard, it was noted that the secretariat was engaged at
present in revising all the draft chapters of the guide and
that it was paying close attention to the matter of
consistency within the guide. It was also noted that the
secretariat would distribute the draft chapters as early as
possible in order to allow delegations and observers
sufficient time to review the guide for consistency as well
as substance prior to the ninth session of the Working
Group.

234. The Commission took note of the report of the
Working Group on the work of its eighth session and
welcomed the intention of the Working Group to submit
the legal guide to the Commission at its twentieth session
for its consideration.

9The Commission considered this subject at its 354th meeting, on
8 July 1986.

B. Future work in the area of the new international
economic order

Introduction

235. In view of the fact that the work of the Commission
on the legal guide on drawing up contracts for the
construction of industrial works was approaching its
~onclusion, the Commission considered possible subjects
ill the area of the new international economic order on
which work might be undertaken in the future. The
Commission had before it a note by the secretariat
entitled "Future work in the area of the new international
economic order" (NCN.9/277). The note considered four
possible subjects on which work might be undertaken:
contracts for industrial co-operation; joint ventures;
countertrade; and procurement.

236. With regard to contracts for industrial co-opera
tion, the note suggested that work be deferred until the
need for it was more clearly established. With regard to
joint ventures, the note suggested that where an enter
prise from a developing country had combined with an
enterprise from a developed country in a joint venture
whose objects included the construction of industrial
works, the legal guide on drawing up contracts for the
construction of industrial works would provide sufficient
assistance to the enterprise from the developing country.
With regard to the legal aspects of joint ventures in
general, the note suggested that very different forms of
joint venture agreements might be entered into and that,
accordingly, it was difficult to envisage work that the
Commission might usefully undertake in that area.

237. It was noted that countertrade currently formed an
increased part of the trade of many developing countries,
and the note suggested that work might be undertaken to
ascertain and resolve legal difficulties that might be
experienced by developing countries in that area. The
note also suggested that procurement was an area of great
importance to developing countries and that a study of
major issues arising in procurement might be beneficial.

Discussion at the session

238. There was support for commencing work in the
areas of procurement, countertrade and joint ventures.
There was little support for work in the area of contracts
for industrial co-operation.

239. A view was expressed that it would be useful to
request the secretariat to prepare information relating to
all the issues in the long-term programme of work of the
Commission in the field of the new international
economic order adopted in 1981 and that the decision on
the future work of the Commission in that field should be
taken only after that information had been considered.

240. There was very wide support for the view that work
on procurement should be given priority. That subject
was of great importance for the economic development of
developing countries. Furthermore, depending on the
results of preliminary studies on the major issues in
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procurement, it might be possible to prepare model
regulations on procurement in the context of interna
tional trade. Work on procurement would therefore yield
a concrete end-product. It was also noted that procure
ment was a subject of interest both to developed and
developing countries, and work in that area would give
developed countries an opportunity to present their
experience in the area, which might be of value to
developing countries. Moreover, as procurement was a
procedure antecedent to and closely linked with the
drawing up of contracts for industrial works, work on
procurement would be' a natural sequel to the work on the
legal guide on drawing up contracts for industrial works.
The Working Group on the New International Economic
Order already had a certain degree of expertise in regard
to procurement, and it might be anticipated that work on
procurement would proceed expeditiously.

241. There was considerable support for undertaking
work in the areas of countertrade and joint ventures. The
view was expressed that countertrade had become of
increased importance to developing countries, in particu
lar because of shortages of convertible currency to
finance international trade. Under another view, how
ever, countertrade was not of great significance to some
developing countries. It was also suggested that the
Economic Commission for Europe (ECE) had under
consideration a proposal to prepare a guide to compensa
tion transactions, and it was suggested that work by the
Commission might be deferred until it was ascertained
whether ECE would undertake the preparation of that
guide. If the preparation of a guide were to be underta
ken by ECE, then the need for work by the Commission
might be assessed after the guide had been prepared.

242. The view was expressed that the creation of joint
ventures between enterprises of developed and develop
ing countries was an important instrument for increasing
investment in developing countries and that the creation
of such joint ventures was encouraged by many develop
ing countries. The subject of joint ventures was therefore
of importance to developing countries, and preliminary
studies might accordingly be undertaken with a view to
identifying legal issues on which the Commission might
work. Under another view, however, joint ventures were
of such different types that it was difficult to visualize
work which would lead to a useful end-product.

Decision of the Commission

243. The Commission noted that the secretariat did not
have the resources to undertake work simultaneously on
procurement, countertrade and joint ventures, and that
the Working Group on the New International Economic
Order could not commence work on more than one
subject. Accordingly, it was decided that priority be given
to work on procurement. It was also decided that the
subjects of countertrade and joint ventures should be
placed on the Commission's work programme and that
preliminary studies prepared by the secretariat on those
subjects should be placed before the Commission at a
future session. In the light of the preliminary studies, the
Commission could decide on priority between those
subjects.

Chapter IV. Liability of operators of transport
terminals lO

244. The Commission, at its sixteenth session in 1983,
decided to include the topic of liability of operators of
transport terminals in its programme of work and to
assign work on the preparation of uniform rules on that
subject to a working group. 11 At its seventeenth session in
1984, the Commission decided to assign that work to its
Working Group on International Contract Practices. 12

245. The Commission had before it the report of the
Working Group on International Contract Practices on
the work of its ninth session (NCN.9/275). The report set
forth the deliberations and decisions of the Working
Group with respect to the draft articles of uniform rules
on the liability of operators of transport terminals, which
had been prepared by the secretariat. The Commission
took note with appreciation of the report of the Working
Group.

Chapter V. Co-ordination of work13

A. General co-ordination of work

Introduction

246. The Secretary of the Commission reported on the
co-ordination of work accomplished in the field of
international trade law during the preceding year. He
noted that this co-ordination was one of the principal
tasks entrusted to the Commission and that the General
Assembly, in its resolution 40/71 of 11 December 1985,
had reaffirmed the mandate of the Commission in this
field.

247. The reputation of the Commission both as the core
legal body in the field of international trade law and as
the principal organ for co-ordination of activities was now
well established. Consultations with a view to co-ordina
tion continued on a regular basis with organizations such
as the Asian-African Legal Consultative Committee
(AALCC), the Hague Conference on Private Interna
tional Law, the Organization of American States, the
International Chamber of Commerce and the Interna
tional Institute for the Unification of Private Law
(UNIDROIT), which had well-established relationships
with the Commission for co-ordination of work. Consul
tative relationships had also been strengthened with
bodies within the United Nations system such as the
United Nations Industrial Development Organization
(UNIDO), the United Nations Conference on Trade and
Development (UNCTAD) and the World Bank.

lOThe Commission considered this subject at its 356th meeting, on
9 July 1986.

llReport of the United Nations Commission on International Trade
Law on the work of its sixteenth session, Official Records of the General
Assembly, Thirty-eighth Session, Supplement No. 17 (A/38/17), para.
115.

12Report of the United Nations Commission on International Trade
Law on the work of its seventeenth session, Official Records of the
General Assembly, Thirty-ninth Session, Supplement No. 17 (A/39/17),
para. 113.

13The Commission considered this subject at its 356th meeting, on
9 July 1986.
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Discussion at the session

248. The Secretary-General of AALCC made a detailed
statement in which he described the long history of co
operation existing between the Committee and the Com
mission. He recalled the collaboration that had taken
place between the two bodies in the course of the work on
the major projects undertaken by the Commission: the
United Nations Convention on the Carriage of Goods by
Sea, 1978 (Hamburg); the UNCITRAL Arbitration
Rules; the United Nations Convention on Contracts for
the International Sale of Goods (Vienna, 1980); and the
UNCITRAL Model Law on International Commercial
Arbitration. He recalled in particular the close co
operation in the development of the UNCITRAL Arbi
tration Rules, which had resulted in those rules being
adopted as the rules of the Regional Centres for Arbitra
tion established under the auspices of the AALCC at
Kuala Lumpur and Cairo. The collaboration had existed
not merely at an inter-institutional level, but had been
very close and harmonious at the inter-secretariat level.
He expressed the expectation that that collaboration
would continue in the future.

249. The Deputy Secretary-General of the Hague Con
ference on Private International Law also made a state
ment on the collaboration existing between his organiza
tion and the Commission. He mentioned in particular the
recent collaboration during the elaboration of the 1985
Hague Convention on the Law Applicable to the Interna
tional Sale of Goods. The Hague Conference had invited
all States members of UNCITRAL to participate in the
Special Commission that had prepared the text submitted
to the Diplomatic Conference. All States had been
invited to participate in the Diplomatic· Conference that
adopted that Convention. In addition, the Secretary
General of the Hague Conference had transmitted to the
Secretary-General of the United Nations the request of
the Diplomatic Conference that the United Nations
undertake a translation of that Convention into Arabic,
Chinese, Russian and Spanish, which were not working
languages of the Hague Conference. The Secretary
General of the United Nations had acceded to that
request. Those translations, though not constituting
authentic versions of the text of the Convention, would
be extremely useful in securing wider acceptance of the
Convention. He stated that his organization greatly
appreciated that expression of the co-operation that
currently existed with the Commission and the United
Nations in general.

B. Current activities of international organizations
related to the harmonization and unification of interna-

tional trade law

250. The Commission had before it a comprehensive
report on the subject of the current activities of interna
tional organizations related to the harmonization and
unification of international trade law (A/CN.9/281). That
report updated the information contained in an earlier
report on the same subject submitted to the Commission

at its sixteenth session (NCN.9/237 and Add.1-3). The
current report dealt with the activities under the following
headings: international commercial contracts in general;
commodities; industrialization; transnational corpora
tions; transfer of technology; industrial and intellectual
property law; international payments; international trans
port; international arbitration; products liability: Euro
pean Economic Community (EEC); private international
law; other topics of international trade law; and facilita
tion of international trade.

251. The Secretary of the Commission noted that a
report of this nature was usually submitted to the
Commission at periodic intervals and had been regarded
as serving a very useful purpose.

252. Views were expressed supporting the publication
of a report of that nature. It was noted that the report
mentioned the preparation of model laws by several
organizations, and it was observed that it would be useful
if future reports were to indicate the extent to which this
form of unification was successful through the adoption of
the model laws.

253. The Commission took note of the report with
appreciation.

C. Current activities of other organizations in the field
of international commercial arbitration

Introduction

254. The Commission had before it a report of the
Secretary-General that set forth the activities of other
international organizations on certain aspects of interna
tional commercial arbitration (A/CN.9/280). The report
covered activities of the Hague Conference on Private
International Law, the International Bar Association, the
International Chamber of Commerce and the Interna
tional Council for Commercial Arbitration. The aspects
of arbitration dealt with in the report were multi-party
arbitration, taking of evidence in arbitral proceedings,
international court assistance in taking of evidence in
arbitral proceedings, the law applicable to arbitration
agreements, adaptation or supplementation of contracts
by third persons, and a code of ethics for arbitrators in
international commercial arbitration.

255. The purpose of the report was to provide informa
tion on the activities of other organizations and to invite
consideration by the Commission of whether any of the
issues warranted closer examination from the point of
view of co-ordination of work and possible future work by
the Commission itself. If such further examination were
decided upon, the secretariat could prepare an in-depth
study on the issue or issues selected by the Commission,
which would include consideration of the desirability and
feasibility of possible future efforts in co-operation with
the international organizations concerned.
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Discussion at the session

256. It was agreed that the Commission, which had
made major contributions in the field of international
commercial arbitration, should continue to play a role in
that rapidly developing field of law. It was suggested, in
that connection, that the secretariat continue to monitor
developments and to submit from time to time reports of
the kind contained in document NCN.9/280.

257. As regards the choice of issues for closer examina
tion, the Commission agreed that in-depth studies should
be prepared by the secretariat on multi-party arbitration
and on the taking of evidence in arbitral proceedings. It
was stated in support that both issues were of consider
able practical importance and that a closer examination
was likely to show the desirability and feasibility of
preparing rules, whether or not linked to the UNCIT
RAL Arbitration Rules. While there was some support
for examining more closely the issue of adaptation or
supplementation of contracts by third persons, the pre
vailing view was that such an undertaking was not
promising, or at least premature. The Commission agreed
that the remaining three issues (i.e. international court
assistance in taking of evidence in arbitral proceedings,
the law applicable to arbitration agreements and a code of
ethics for arbitrators in international commercial arbitra
tion) were not appropriate issues for further examination
or future work by the Commission.

Decision of the Commission

258. The Commission requested the secretariat to sub
mit to it at a future session in-depth studies on multi-party
arbitration and on the taking of evidence in arbitral
proceedings. Those studies should include the complete
text of any rules prepared by other organizations, detailed
comments on such rules, general considerations as to the
desirability and feasibility of further efforts in co-opera
tion with other international organizations concerned and
suggestions as to any possible future work by the Com
mission itself. The Commission also requested the sec
retariat to continue monitoring developments in the field
of international commercial arbitration and to report
thereon to the Commission at appropriate intervals.

D. Legal aspects of automatic data processing

259. At its eighteenth session in 1985, the Commission
considered a report of the Secretary-General on the legal
value of computer records (A/CN.9/265) and adopted a
recommendation on that subject. At the current session,
the Commission had before it a further report on the legal
aspects of automatic data processing, with suggestions for
future action to co-ordinate work in this field (A/CN.9/
279).

260. The report was divided into two parts, the first
describing the work of international organizations active
in the field of automatic data processing, and the second
analysing the work undertaken by reference to the
subject-matter covered by the work. It was noted that
while many organizations were undertaking work in that

field, each organization dealt with a special area from the
point of view of its own interests and needs. While a
substantial degree of co-operation already existed bet
ween the organizations concerned through the exchange
of documents and by attendance as observers at meetings
organized by other organizations, a further degree of co
ordination was desirable. Leadership in the effort at co
ordination might be undertaken by the Commission, and
it was proposed that that might take the form of a meeting
organized by the secretariat in late 1986 or early 1987 to
which all interested international organizations might be
invited.

261. The view was expressed that the efforts of the
secretariat in co-ordinating the work in that area were to
be commended. The Commission took note with appreci
ation of the report submitted to it and generally approved
of the course of action proposed therein.

Chapter VI. Status of conventions14

262. The Commission considered the status of conven
tions that were the outcome of its work, that is, the
Convention on the Limitation Period in the International
Sale of Goods (New York, 1974) (hereinafter referred to
as "the Limitation Convention"); the Protocol amending
the Convention on the Limitation Period in the Interna
tional Sale of Goods (Vienna, 1980); the United Nations
Convention on the Carriage of Goods by Sea, 1978
(Hamburg) (hereinafter referred to as "the Hamburg
Rules"); and the United Nations Convention on Con
tracts for the International Sale of Goods (Vienna, 1980)
(hereinafter referred to as "the United Nations Sales
Convention"), as well as the Convention on the Recogni
tion and Enforcement of Foreign Arbitral Awards (New
York, 1958). The Commission had before it a note by the
secretariat on the status of those Conventions, which set
forth the status of signatures, ratifications and accessions
to them as at 12 May 1986 (A/CN.9/283).

263. The Secretary of the Commission noted that,
subsequent to the issuance of that note, Zambia had
become a party on 6 June 1986 to the Limitation Conven
tion and the United Nations Sales Convention. Thus,
only one more party was needed for the Limitati?n
Convention to come into force, and two more partIes
were needed for the United Nations Sales Convention to
come into force. Several delegations reported on progress
being made within their countries towards ratification of
the United Nations Sales Convention. Noting that trend,
the Secretary of the Commission expressed optimism that
both Conventions would receive the required number of
ratifications and accessions by the time of the twentieth
session of the Commission in 1987.

264. The Secretary of the Commission reported on
activities of the secretariat towards promotion of the
Hamburg Rules. It was co-operating in the preparation
by UNCTAD of promotional materials on the Hamburg

14The Commission considered this subject at its 356th meeting, on
9 July 1986.
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Rules and the United Nations Convention on Interna
tional Multimodal Transport of Goods. The materials
would be designed to promote greater international
understanding of and interest in those two Conventions.
The secretariat, assisted by a consultant, was preparing
the portion of the materials dealing with the Hamburg
Rules. In addition, the secretariat had engaged in discus
sions with the World Bank concerning means by which
the World Bank might promote the Hamburg Rules
during its contacts with Governments, particularly in
connection with the Bank's transport-related activities.
The Secretary expressed the belief that as a result of
activities such as those, greater international interest in
the Hamburg Rules might be expected.

Chapter VII. Training and assistance15

265. At the eighteenth session of the Commission, in
1985,16 there was general agreement that the sponsorship
of symposia and seminars on international trade law
should be continued and strengthened. It was noted that
such symposia and seminars were of great value to young
lawyers and government officials from developing coun
tries.

266. By its resolution 40/71 of 11 December 1985 on the
report of the Commission on the work of its eighteenth
session, the General Assembly reaffirmed the import
ance, in particular for developing countries, of the work
of the Commission concerned with training and assistance
in the field of international trade law. It also reaffirmed
the desirability for the Commission to sponsor symposia
and seminars, in particular those organized on a regional
basis, to promote training and assistance in the field of
international trade law. The Assembly also expressed its
appreciation to those Governments, regional organiza
tions and institutions that had collaborated with the
secretariat of the Commission in organizing regional
seminars and symposia, and invited Governments, inter
national organizations and institutions to assist the
secretariat in financing and organizing seminars and
symposia, in particular in developing countries. The
Assembly also invited Governments, relevant United
Nations organs, organizations, institutions and individu
als to make voluntary contributions that might be utilized
to enable candidates from developing countries to partici
pate in symposia and seminars.

267. The Commission had before it a report of the
Secretary-General on training and assistance (A/CN.9/
282), which described the measures taken by the sec
retariat to implement the decisions of the Commission
and of the General Assembly. The report noted, in
particular, the association of the secretariat with the
holding of two regional seminars. A regional seminar
on international trade law and foreign trade

15The Commission considered this subject at its 356th meeting, on
9 July 1986.

16Report of the United Nations Commission on International Trade
Law on the work of its eighteenth session, Official Records ofthe General
Assembly, Fortieth Session, Supplement No. 17 (A/40/17), paras. 366 and
367. .

(22-23 April 1985, Bogota) was organized by the
Chamber of Commerce of Bogota and the UNCITRAL
secretariat, with the support of the Organization of
American States. A regional seminar on international
commercial arbitration (20-22 January 1986, Cairo) was
organized by the Asian-African Legal Consultative Com
mittee and the Cairo Centre for International Commer
cial Arbitration, with the co-operation of the UNCIT
RAL secretariat.

268. It was noted that the subject-matter of the majority
of the symposia and seminars reflected the considerable
interest in the work of the Commission in the field of
international commercial arbitration and in particular the
current interest in the UNCITRAL Model Law on
International Commercial Arbitration.

269. The Commission took note with appreciation of
the report.

Chapter VIII. Relevant General Assembly resolutions
and future work17

A. General Assembly resolutions on the work of the
Commission

270. The Commission took note with appreciation of
General Assembly resolution 40/71 on the report of the
Commission on the work of its eighteenth session and of
Assembly resolution 40172 of 11 December 1985 on the
Model Law on International Commercial Arbitration of
the United Nations Commission on International Trade
Law.

B. Date and place of the twentieth session of the
Commission

271. It was decided that the Commission would hold its
twentieth session for four weeks from 20 July to
14 August 1987 at Vienna. The Commission noted that
by holding the session so late in the summer with a
duration of four weeks, it was expected that the Commis
sion would complete the two major items on its agenda
for that session:

(a) Adoption of the final and definitive text of the
draft Convention on International Bills of Exchange and
International Promissory Notes for submission to the
General Assembly;

(b) Adoption of the legal guide on drawing up
international contracts for the construction of industrial
works, which would be submitted to it by the Working
Group on the New International Economic Order.

C. Sessions of working groups

272. It was decided that the Working Group on Interna
tional Contract Practices would hold its tenth session

17The Commission considered this subject at its 356th meeting, on
9 July 1986.
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from 1 to 12 December 1986 at Vienna. It was decided
that the eleventh session of that Working Groupshould
be held in 1987 at a date to be set by the secretariat that
would enable the transmission to Governments for their
comments of the text of the uniform rules on the liability
of operators of transport terminals expected to be
finalized at that session and the receipt of the comments
in sufficient time to be placed before the Commission at
its twenty-first session, in 1988.

273. It was decided that the Working Group on Interna
tional Negotiable Instruments would hold its fifteenth
session from 5 to 16 January 1987 at Vienna. The six
teenth session of the Working Group would be held in
1987 after the twentieth session of the Commission, at
which time it would begin its consideration of the topic of
electronic funds transfers.

274. It was decided that the Working Group on the New
International Economic Order would hold its ninth
session from 30 March to 16 April 1987 at Vienna. The
Working Group had to consider all the draft chapters of
the legal guide as revised by the secretariat, and the

Commission decided that a session of three weeks dura
tion was essential if the Working Group was to complete
its task and be able to submit the completed text to the
Commission at its twentieth session. It was noted that
that single session of three weeks would replace the
normal authorization of two sessions of two weeks each.

ANNEX I

Draft Convention on Intemational Bills of Exchange and
International Promissory Notes

[Annex reproduced in part three, I, of this volume.]

ANNEX 11

List of documents of the session

[Annex reproduced in part three, IV, A, of this volume.]

B. United Nations Conference on Trade and Development (UNCTAD):
extract from the report of the Trade and Development Board on its thirty-third

session (TD/B/L.810/Add.9)

"Progressive development of the law of international trade:
nineteenth annual report of the United Nations Commis

sion on International Trade Law

(Agenda item 8 (c))

"20. At the 694th meeting, on 3 September 1986, the
President drew attention to the nineteenth annual report
of the United Nations Commission on International
Trade Law (UNCITRAL) (A/41/17 circulated under
cover of document TD/B/ll09).

"21. The spokesman for the Group of 77 (Uruguay),
noting that the UNCITRAL report described efforts
undertaken on the draft convention on International Bills
of Exchange and International Promissory Notes, said
that his Group shared the view expressed in the report
that standards in electronic funds transfers should be
flexible.

"22. Referring to chapter III of the report on the New
International Economic Order (paragraphs 235-243) he
said that, while he understood that UNCITRAL could
not examine more than one subject concurrently, he
wished to reiterate the interest of his Group in the efforts

pursued in determining and solving legal difficulties
facing trade compensation.

"23. He also emphasized the work done on the liability
of operators of transport terminals (chapter IV), in
particular the collaboration between UNCITRAL and
the UNCTAD secretariat. He stressed that such joint
action should continue.

"24. Finally, with regard to co-ordination of work
(chapter V), he noted the current activities of interna
tional organizations related to the harmonization and
unification of international trade law and in the field of
international commercial arbitration, as well as the work
accomplished on legal aspects of automatic data proces
sing and the status of conventions.

"Action by the Board

"25. At the 698th meeting, on 8 September 1986, the
Board took note of the report of the United Nations
Commission on International Trade Law on its
nineteenth session (A/41/17) and of the comments made
thereon."
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C. General Assembly: report of the Sixth Committee (A/4lJ861)
[Original: Spanish]
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1. INTRODUCTION

1. On the recommendation of the General Committee,
the General Assembly decided at its3rd plenary meeting,
on 20 September 1986, to include in the agenda of its
forty-first session the item entitled "Report of the United
Nations Commission on International Trade Law on the
work of its nineteenth session" and to allocate it to the
Sixth Committee.

2. In connection with this item, the Sixth Committee
had before it the report in question, which was introduced
by the Chairman of the United Nations Commission on
International Trade Law at the 3rd meeting of the
Committee, on 23 September 1986.!

3. The Sixth Committee considered the item at its 3rd to
7th meetings, from 23 to 30 September and at its 34th
meeting, on 5 November 1986. The summary records of
those meetings (A/C.6/411SR.3-7 and 34) contain the
views of the representatives who spoke during the consid
eration of the item.

IOfficial Records of the General Assembly, Forty-first Session, Supple
ment No. 17 (N411/17). The report was submitted pursuant to a decision
by the Sixth Committee at its 1096th meeting, on 13 December 1968 (see
Official Records of the General Assembly, Twenty-third Session,
Annexes, agenda item 88, document N7408, para. 3).

11. CONSIDERATION OF DRAFT RESOLUTION
AlC.6/411L.3

4. The Committee had before it draft resolution A/C.6/
411L.3, sponsored by Argentina, Australia, Austria,
Brazil, Cyprus, Czechoslovakia, Egypt, Finland, Ger
many, Federal Republic of, Greece, Guyana, Hungary,
India, Italy, Japan, Morocco, Netherlands, Sweden, Tur
key and Yugoslavia, later joined by Chile, France, Kenya,
Libyan Arab Jamahiriya, Philippines, Spain and Sudan,
which was introduced and orally revised by the represen
tative of Austria at the 34th meeting, on 5 November
1986.

5. At the same meeting, the Committee adopted draft
resolution AlC.6/411L.3, as orally revised, by consensus
(see para. 7).

6. Statements in explanation of position were made by
the representatives of Mexico and Canada.

Ill. RECOMMENDATION OF THE
SIXTH COMMITTEE

7. The Sixth Committee recommends to the General
Assembly the adoption of the following draft resolution:

[Text not reproduced in this section. The draft resolu
tion was adopted, with editorial changes, as General
Assembly resolution 41177. See section D, below.]

D. General Assembly resolution 41/77 of 3 December 1986

41/77. REPORT OF THE UNITED NATIONS COM
MISSION ON INTERNATIONAL TRADE LAW

The General Assembly,

Having considered the report of the United Nations
Commission on International Trade Law on the work of
its nineteenth session,!

Recalling that the object of the Commission is the
promotion of the progressive harmonization and unifica
tion of international trade law,

Recalling, in this regard, its resolution 2205 (XXI) of
17 December 1966, as well as its other resolutions relating
to the work of the Commission,

Recalling also its resolutions 3201 (S-VI) and 3202
(S-VI) of 1 May 1974, 3281 (XXIX) of 12 December 1974
and 3362 (S-VII) of 16 September 1975,

IOfficial Records of the General Assembly, Forty·first Session, Supple·
ment No. 17 (N41/17).

Reaffirming its conviction that the progressive har
monization and unification of international trade law, in
reducing or removing legal obstacles to the flow of
international trade, especially those affecting the
developing countries, would significantly contribute to
universal economic co-operation among all States on a
basis of equality, equity and common interest and to the
elimination of discrimination in international trade and,
thereby, to the well-being of all peoples,

Having regard for the need to take into account the
different social and legal systems in harmonizing and
unifying international trade law,

Stressing the value of participation by States at all
levels of economic development, including developing
countries, in the process of harmonizing and unifying
international trade law,

1. Takes note with appreciation of the report of the
United Nations Commission on International Trade Law
on the work of its nineteenth session;
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A. International negotiable instruments

1. Report of the Working Group on International Negotiable Instruments on the
work of its fourteenth session

(Vienna, 9-20 December 1985) (A/CN.9/273) [Original: English]"
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INTRODUCTION

1. The United Nations Commission on International
Trade Law, at its seventeenth session (New York, 25
June - 10 July 1984), considered the draft Convention on
International Bills of Exchange and International Promis
sory Notes as Regarding by the Working Group and
contained in document AICN.9/211. As regards its future
course of action, the Commission decided that further
work should be undertaken with a view to improving the
draft Convention and entrusted this work to the Working
Group on International Negotiable Instruments.!

2. The mandate of the Working Group was to revise the
draft Convention on International Bills of Exchange and
International Promissory Notes in the light of decisions
and discussion at the seventeenth session of the Commis
sion,2 and also taking into account those comments of
Governments and international organizations in docu
ments NCN.9/248 and AICN.9/249IAdd.1 which were
not discussed at that session.

lReport of the United Nations Commission on International Trade
Law on the work of its seventeenth session, Official Records of the
General Assembly, Thirty-ninth Session, Supplement No. 17 (A/39/17),
para. 88.

1'he discussion and conclusions on major controversial and other
issues are set forth in ibid., paras. 21-82.

3. In the execution of the mandate entrusted to it, the
Working Group held its thirteenth session at United
Nations Headquarters in New York from 7 to 18 January
1985. At that session the Working Group commenced its
work by considering the major controversial issues relat
ing to the draft Convention, as set forth in document AI
CN.9/249 and as discussed by the Commission at its
seventeenth session, and some related questions. The
deliberations of the Working Group are set forth in the
report of the Working Group on the work of that session
(NCN.9/261).

4. The Working Group held its fourteenth session at
Vienna from 9 to 20 December 1985. The Working
Group consists, according to the decision of the Commis
sion at its seventeenth session,3 of the following 14
members of the Commission: Australia, Cuba, Czechos
lovakia, Egypt, France, India, Japan, Mexico, Nigeria,
Sierra Leone, Spain, Union of Soviet Socialist Republics,
United Kingdom of Great Britain and Northern Ireland
and United States of America. With the exception of
Sierra Leone, all members of the Working Group were
represented at the fourteenth session. The session was
also attended by observers from the following States:
Argentina, Austria, Brazil, Canada, Chile, China, Ger-

3Ibid., para. 88.
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many, Federal Republic of, Holy See, Hungary,
Indonesia, Iran (Islamic Republic of), Italy, Kuwait,
Netherlands, Panama, Peru, Poland, Republic of Korea,
Romania, Sweden, Switzerland, Thailand, Cameroon
and Venezuela, as well as by observers from the following
international organizations: Hague Conference on Pri·
vate International Law, European Banking Federation,
International Bar Association, International Chamber of
Commerce, International Law Association and Regional
Centre for International Commercial Arbitration, Cairo.

5. The Working Group elected the following officers:

Chairman: Mr. Willem Vis (Netherlands)"

Rapporteur: Mrs. G.O. Adebanjo (Nigeria)

6. The Working Group had before it the following
documents:

A/CN.9/WG.IV/WP.29-Provisional agenda;

A/CN.9/WG.IV/WP.3G-Draft Convention on Inter
national Bills of Exchange and International Promissory
Notes: Some considerations and suggestions relating to
major controversial issues: note by the secretariat;

A/CN.9/21l-Draft Convention on International Bills
of Exchange and International Promissory Notes: Text of
draft articles as adopted by the Working Group on
International Negotiable Instruments: note by the sec
retariat;

A/CN.9/213-Commentary on draft Convention on
International Bills of Exchange and International Promis
sory Notes: report of the Secretary-General;

A/CN.9/248-Draft Convention on International Bills
of Exchange and International Promissory Notes and
draft Convention on International Cheques: analytical
compilation of comments by Governments and interna
tional organizations;

A/CN.9/249-Draft Convention on International Bills
of Exchange and International Promissory Notes and
draft Convention on International Cheques: major con
troversial and other issues;

A/CN.9/249/Add.l-Draft Convention on Interna
tional Bills of Exchange and International Promissory
Notes and draft Convention on International Cheques:
major controversial and other issues-Addendum: sum
mary of the comments of Romania and Switzerland;

A/CN.9/261-Report of the Working Group on Inter
national Negotiable Instruments on the work of its
thirteenth session (New York, 7-18 January 1985);

A/39/17-Report of the United Nations Commission
on International Trade Law on the work of its seven
teenth session (1984), Official Records of the General
Assembly, Thirty-ninth Session, Supplement No. 17.

DELIBERATIONS AND DECISIONS

7. The Working Group continued its review of the draft
Convention on International Bills of Exchange and
International Promissory Notes, and its consideration of
the major controversial issues. It took into account a note

aThe Chairman was elected in his personal capacity.

by the secretariat setting forth some considerations and
suggestions relating to the major controversial issues (AI
CN.9/WG.IV/WP.30). The deliberations of the Working
Group relating to the major controversial issues are set
forth below in part I of this report, and the deliberations
relating to other is~ues are set forth in part 11 of this
report. In the course of its deliberations, the Working
Group prepared revised versions of certain articles of the
draft Convention on International Bills of Exchange and
International Promissory Notes as contained in document
A/CN.9/211 based upon decisions of the Commission at
its seventeenth session and of the Working Group at its
thirteenth and fourteenth sessions. The revised articles
are set forth in the annex to this report and will be
incorporated into the complete text of the draft Conven
tion, to be submitted to the Commission as document
A/CN.9/274.

8. During the present session the Working Group
completed the task entrusted to it by the Commission.
The Working Group was of the view that the revisions
suggested by it to the draft Convention on International
Bills of Exchange and International Promissory Notes
would in large measure meet the concerns expressed by
Governments during the deliberations in the Commission
at its seventeenth session, and in their written comments.

9. The Working Group wished to note the constructive
atmosphere of its thirteenth and fourteenth sessions and
the increased level of satisfaction that many representa
tives and observers had expressed with the draft text and
with the entire project. The Working Group expressed
the opinion that the review of the draft Convention at the
nineteenth session of the Commission should be the final
consideration of the full text prior to its adoption as a
convention. For this reason it requested the Secretary
General, when he informed member States of the
nineteenth session and invited observer States to that
session, to suggest that experts in the field of negotiable
instruments be named tothe delegations. In making this
request, the Working Group recalled that resolution 2205
(XXI), by which the General Assembly created the
Commission, provided in its paragraph 4 that "The
representatives of members of the Commission shall be
appointed by Member States in so far as possible from
among persons of eminence in the field of the law of
international trade".

DRAFT CONVENTION ON INTERNATIONAL
BILLS OF EXCHANGE AND INTERNATIONAL

PROMISSORY NOTES: CONSIDERATION OF
MAJOR CONTROVERSIAL AND OTHER ISSUES

I. Major controversial issues

A. Defences available against holder or protected
holder and related issues

1. Article 26(1) (a): failure to make protest

10. The Working Group agreed to amend article
26(1)(a) by adding a reference to article 59, thereby
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making failure to make a necessary protest a defence
against the protected holder of a bill or a note.

2. Article 26(1) (b): arising out of other transactions

11. The Working Group recalled that at its thirteenth
session it had requested the secretariat to consider which
defences should be available to an immediate party
against a holder or protected holder (under articles 25
and 26), with particular regard to the provisions of arti
cle 25(1)(c) and article 26(1)(b) (A/CN.9/261, para. 26).
The Working Group considered the proposal of the
secretariat, made in implementation of that request, to
modify article 26(1)(b) as follows:

"(1) A party may not set up against a protected
holder any defence except:

(a) ....

(b) Defences resulting from a transaction between
himself and such holder that would be available as
defences against contractual liability or defences aris
ing from any fraudulent act on the part of such
holder in obtaining the signature on the instrument
of that party;"

12. It was noted that the proposed redraft of para
graph (l)(b) would allow as a defence only those defences
which arose out of transactions between the protected
holder and the party against whom he was claiming. This
proposal would enlarge the text as found in document
A/CN.9/211 by permitting that party to raise defences
arising out of transactions with the protected holder
which did not involve the instrument. It was also sug
gested that the proposal would restrict somewhat the
defences available to that party which arose out of the
underlying transaction between himself and the protected
holder in that only those defences available against
contractual liability would be recognized. In some coun
tries, certain defences arising out of the underlying
transaction might be based on tort and not be available as
a defence against contractual liability.

13. During the discussion it was noted that there was a
wide variety of positions taken on this point in national
law. In some countries, the special nature of a negotiable
instrument was emphasized and no defences were permit
ted to a claim on the instrument, not even when they
arose out of the underlying transaction between the
protected holder and the party against whom he was
claiming. In other countries all claims of any type arising
directly between the two parties could be interposed as a
defence to an action on the instrument by the protected
holder. In yet other countries only a restricted number of
claims arising out of other transactions could be inter
posed as a defence against the protected holder. In some
cases the available defences were described by type. In
other cases the rule was that the only defences which
could be raised were those that could be settled promptly
by the tribunal before which the action on the instrument
was brought so as not to delay the action on the
instrument.

14. The Working Group was in agreement that the
status of the protected holder under the draft Convention
was a high one and that his ability to enforce the
instrument promptly should not be unduly interfered
with. At the same time there was general agreement that
some defences which did not arise out of the underlying
transaction should be permitted. It was recognized that
those defences would be based on the national law
applicable to the transactions, but it was suggested that
the effect of such a defence on the substantive rights of
the protected holder was a matter for the draft Conven
tion.

15. The suggestion was made that, although the ques
tion arose in large measure because of the procedural
advantages of claiming on a negotiable instrument, no
attempt should be made to unify procedural rules.
However, it was also suggested that the proposed modifi
cation of subparagraph (l)(b) would pose a substantive
rule which the national procedural law would have to
accommodate. It was stated that this would mean that the
summary procedure for enforcement of a negotiable
instrument currently used in some countries which recog
nize few if any defences to an action by a protected holder
would not be available for enforcement of an instrument
under this Convention without some modification.

16. In the light of the discussion the observer from
Canada, at the request of the Working Group, prepared a
revised version of paragraph (l)(b) which read as follows:

"(1) A party may not set up against a protected
holder any defence except:

(a) ....

(b) (i) A defence based on the underlying transac
tion between himself and such holder;

(ii) A claim or defence in a liquidated amount
resulting from a [business] transaction between him
self and such holder that is available in accordance
with the proper law of that transaction;

(iii) A defence arising from any fraudulent act
on the part of such holder in obtaining the signature
on the instrument of that party."

17. It was stated in explanation of the draft that the
use of the term "liquidated amount" in subparagraph
(l)(b)(ii) was intended to restrict defences not arising out
of the underlying transaction to those that could normally
be settled promptly by the court. It was noted, however,
that the term was unknown in many legal systems and
would be hard to apply. After a further discussion of this
proposal a working party consisting of the delegates of
Australia, Czechoslovakia and Mexico and the observers
from Canada and Switzerland, along with the Chairman
of the Working Group, were asked to prepare a further
revision.

18. The working party reported that they had attempted
a number of formulas for re-drafting subparagraph
(l)(b)(ii) of the Canadian proposal, but had been unable
to express the desired concept in an acceptable manner.
As a consequence, a majority of the working party
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favoured the text as proposed by the observer from
Canada with subparagraph (l)(b)(ii) deleted. A minority
of the working party favoured the retention of the text
originally proposed by the secretariat.

19. The Working Group was divided on the preferable
approach. In response to a concern that was expressed, it
was understood that under either formula a party could
base a defence on the grounds, for example, that the
protected holder had agreed with him to defer payment,
even though that agreement was subsequent to the
transfer of the instrument to the protected holder.
Accordingly, the Working Group decided to present to
the Commission both solutions referred to in para
graph 18.

3. Article 25(1) (c): arising out of other transactions

20. In view of its decision in respect of article 26(1)(b),
the Working Group decided not to consider redrafting
article 25(1)(c) but to bring to the attention of the
Commission that article 25(1)(c) should be in accord with
article 26(1)(b).

4. Article 4(7): effect of knowledge of such a defence on
status as protected holder

21. The Working Group noted that if article 25(1)(c)
was redrafted to permit some defences to be raised
against a holder that did not arise out of the underlying
transaction, the definition of protected holder in arti
cle 4(7) should be modified so that a party could be a
protected holder in spite of having knowledge of such a
defence.

22. The Working Group decided to delete from the
definition as adopted by it at its thirteenth session the
words "by him" since in some cases the completion of the
instrument might be done by a person acting under the
authority of the holder but whose actions might not be
considered to be the actions of the holder.

23. It was noted that an instrument that was incomplete
may not be an instrument under the Convention. There
fore, the Working Group decided to use the words of
article 11(1) which speak of "an incomplete instrument".

5. Article 25(3) (b): forgery

24. The Working Group agreed to modify article
25(3)(b) by adding at the end the words "or forgery". It
noted that this addition would correct what appeared to
be a legislative oversight and would align the provision
with the "mirror image" provision of article 68(3).

6. Article 27: shelter rule

25. The Working Group was in agreement that it should
retain the shelter rule of article 27. It was noted that after
a protected holder had acquired an instrument it might
become common knowledge that there was a defence
arising out of the transaction which underlay the issuance
of the instrument. The example was given of notes issued
to finance a large project which were in the hands of a

protected holder when a dispute in respect of the project
was reported in the financial press. No subsequent holder
might qualify as a protected holder because of knowledge
of the dispute. Without article 27, which would permit a
subsequent holder to have the rights of a protected holder
in spite of knowledge of the dispute, the protected holder
might not be able to sell the notes except at a substantial
loss and might be forced to hold them to maturity when
he could collect their face value. .

26. The Working Group was also in agreement that a
party who had at one time been in possession of an
instrument, but not as a protected holder, who later
reacquires the instrument from a protected holder should
not have the rights of a protected holder and that this rule
should be expressed in the article.

27. The Working Group agreed to delete paragraph (2)
as unnecessary by reason of the fact that an instrument is
not transferred to a party who pays it and such party does
not become a holder of it.

28. The question was raised whether it was compatible
with the principle of good faith that the present scope of
the shelter rule would also give protection to a holder
who had, when obtaining the instrument, knowledge of a
fraud committed by a prior party. In a response, it was
said that a restriction of the shelter rule would impair the
transferability of instruments.

B. Definition of "knowledge"

29. The Working Group, at its thirteenth session,
requested the secretariat to prepare a revised draft of the
definition of knowledge in article 5 which would recog
nize that, while knowledge should in principle be actual
knowledge, the courts should also have the power to
deduce from the circumstances of the case that a person,
despite his denial, had actual knowledge of a fact and
that, without covering negligence, it should allow impart
ing knowledge to a person who did not have actual
knowledge because he had wilfully disregarded relevant
facts (NCN.9/261, para. 67).

30. The Working Group, at its present session, con
sidered a revised draft of article 5 prepared by the
secretariat in response to that request which read as
follows:

"For the purposes of this Convention, a person is
considered to have knowledge of a fact if he has actual
knowledge of that fact or

Variant A: if he deliberately disregarded facts or
circumstances known to him which, but
for such disregard, would have given him
actual knowledge.

Variant B: if there exist facts or circumstances which
would have given him actual knowledge
had he not deliberately disregarded them.

Variant C: if he does not have actual knowledge
because he wilfully disregarded facts or
circumstances known to him."
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31. The ensuing discussion focused on the differences
between the three variants and the extent to which they
adequately implemented the Working Group's request at
its thirteenth session. The view was expressed that it was
not appropriate to say that a person knew something he
did not know, but that it was a different question whether
a person should be responsible for not knowing what he
should have known. The view was also expressed that the
use of terms such as "deliberately" and "wilfully" in
variants Band C did not make clear the strength of the
inference to be drawn. Furthermore, it was stated, there
is a danger in preparing a definition of knowledge that
would require a party to inquire extensively as to possible
additional facts on the basis of those facts which did come
to his attention.

32. At the request of the Working Group the observer
from Canada prepared a new draft article 5 which would
have added to the end of the text in NCN .9/211 the
words "or he has deliberately disregarded other facts
known to him which would have given him knowledge of
that fact, unless such disregard was commercially reason
able."

33. It was explained that the real innovation of this
proposal lay in the last clause. What was commercially
reasonable must be tested by local standards, how one
would act in regard to a local transaction. It was stated,
however, that if the law required something to be done,
no proof that it was commercially reasonable not to do
that thing should be permitted.

34. After deliberation the Working Group decided to
retain the original text of article 5. It was felt that under
that text a court could reach the desired result in any
given case.

c. Forged endorsements: limit of liability in
articles 23(4) and 23 bis (4)

35. The Working Group was in agreement that the
damages recoverable in articles 23(4) and 23 bis (4)
should be limited to those mentioned in articles 66 and
67, and should not include interest or costs incidental to
the giving of security under article 74 as had been
suggested by the secretariat (AICN.9/WG.IV/wP.30,
para. 16). Although some representatives and observers
viewed the use of cross references as a questionable
practice, it was decided that the limit of recoverable
damages would be expressed by referring to those
articles.

D. Liability ofa transferor by mere delivery (article 41)

36. The Working Group considered article 41 in the
light of the explanatory notes and the revised draft
prepared by the secretariat. 4 The discussion focused on
the following issues: (1) whether a provision like article
41 should be retained which imposed liability on persons
who transferred the instrument by mere delivery, i.e.
without endorsing it; (2) if so, what should be the nature

4A/CN.9/WG.IVIWP.30, paras. 18-53.

and extent of such liability, and in which circumstances
should it be incurred; and (3) should such liability be
imposed also upon endorsers.

1. Retention of provision on liability of transferor by
mere delivery

37. While some doubt was expressed about the appro
priateness of regulating in the draft Convention the
liability of a transferor by mere delivery, the Worl\ing
Group, after deliberation, reaffirmed its decision, taken
at its thirteenth session, to retain a provision along the
lines of article 41.5

2. Nature and extent of liability

38. The Working Group considered the content and
scope of the representation of the transferor on which the
transferee would be entitled to rely. As regards the
infirmities listed in subparagraph (a) of paragraph (1),
divergent views were expressed as to whether forged or
unauthorized signatures of all parties should be covered
or only those of certain parties such as the maker and the
acceptor and, possibly, the drawer of an unaccepted bill.
The Working Group, after deliberation, was agreed that
the signatures of all parties should be covered since any
restriction to certain signatures would be contrary to the
interest and legitimate expectations of the transferee who
may place particular reliance on the quality of a specific
signature such as that of a given guarantor or endorser.

39. Regarding the infirmity listed in subparagraph (b) of
paragraph (1), the Working Group was agreed that not
only an alteration of the amount of the instrument should
be covered but also any other kind of material alteration,
since such other alterations could equally affect the value
of the instrument.

40. As regards the infirmities listed in subparagraph (c)
of paragraph (1), it was noted that the protection
afforded to a transferee was not needed if the transferee
was a protected holder since, due to this status, he would
not be subject to any claim or defence covered by that
provision.

41. Divergent views were expressed as to whether the
infirmities listed in this provision formed an acceptable
basis for liability of the transferor. Under one view, the
transferee of an instrument should be able to rely on the
absence of a valid claim to the instrument or a defence
against him since his expectations as to the value of what
he received were the same and as justified as those of a
buyer of any other item. Some proponents of this view
pointed out that liability in this respect was appropriate if
it was limited to the value received by the transferor and
was conditioned on the return of the instrument to him.

42. The prevailing view, however, was that the scope of
subparagraph (c) was too wide to be acceptable to most
countries, in particular, if an immediate action for
damages were envisaged as remedy. Itwas also pointed
out that the expectations of a buyer of an instrument were

5A/CN.9/261, para. 51.
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directed at getting payment at maturity and that the
detrimental consequences of any infirmity listed in this
provision may occur or be assessed with certainty only at
the time of maturity.

43. The Working Group decided not to retainsubpara
graph (d).

44. It was realized that under some existing laws a
transferor by mere delivery incurred liability for certain
infirmities other than those relating to the genuineness
and validity of the instrument as covered by subpara
graphs (a) and (b).

45. In this context, the Working Group considered the
general question whether the draft Convention should
provide an exhaustive list of infirmities or whether a
transferee may benefit from a rule in a national law other
than the Convention embracing other kinds of infirmities.
The Working Group, after deliberation, was agreed that,
for the sake of uniformity, the liability under the draft
Convention should be exclusive.

46. With this aim in mind, various proposals were made
for inclusion of further infirmities in a new subparagraph
(c). One proposal was to have the transferor represent
that he was entitled to transfer the instrument. The
Working Group did not adopt this proposal in view of the
fact that under the system of the draft Convention, unlike
certain national laws, transfer of title was not a pre
condition for becoming a holder.

47. Another proposal was to have the transferor repre
sent that the instrument was in conformity with what it
purported to be, that the claim in respect of which it was
issued in fact existed, and that there was no impediment,
even if unknown, to its payment. The Working Group did
not adopt this proposal because it was regarded as too
vague or too wide.

48. Yet another proposal was to impose liability on a
transferor who knew of any fact which rendered the
instrument valueless or significantly reduced its value.
While there was some support for this proposal, the
prevailing view was that this proposal was too far
reaching, in particular by covering instances of insolvency
or similar facts affecting the chances of payment.

49. It was agreed that the gist of the basis of liability in
the new subparagraph (c) should be the representation
that the transferee acquired the rights to payment, as
purported by the instrument, against the party primarily
liable or, in the case of an unaccepted bill,against the
drawer. It was agreed that the precise representation of
the transferor envisaged in new subparagraph (c) was
that, at the time of transfer, he had no knowledge of any
fact which would impair such right of the transferee; one
representative expressed the view that this liability should
not depend on knowledge.

50. The Working Group was agreed that liability on
account of any infirmity referred to in paragraph (1)(a),

(b) or (c) was incurred only to a holder who took the
instrument without knowledge of such infirmity.

51. Divergent views were expressed as to the appropri
ate point of time at which liability under article 41 was
incurred and the transferee had a right of recovery against
the transferor. Under one view, the decisive point ohime
should not be before the date of maturity because it was
only then that any detrimental effect of the defect or
infirmity would materialize and the extent of that effect
on the transferee's rights and expectations to obtain
payment could be clearly assessed.

52. The prevailing view, however, was that the trans
feree should be given an immediate right of recovery.
This was not only of practical importance but also in
conformity with the basis of liability, namely that the
transferee did not receive an instrument of the value it
purported to have. While the precise reduction in value
caused by the infirmity in question may not be easily
determined at that early point of time, such possible
difficulty was no convincing reason against an immedi
ately available action since it could be taken care of in
deciding on the appropriate type of remedy which the
draft Convention should accord to the transferee.

53. As regards the decision on the type of remedy, the
Working Group was agreed that the transferee's right to
recover should not be characterised or labelled in a
certain way such as action for damages or right to rescind
the contract. Article 41 would simply state the content of
the remedy which was agreed to be that the transferee
may recover, against return of the instrument, the value
originally received by the transferor for that instrument,
plus interest calculated at a certain rate (to be determined
by the Commission).

3. Extension of article 41 to endorsers

54. Some doubts were expressed as to the appropriate
ness of extending the provisions of article 41 to persons
who transferred the instrument by endorsement and
delivery. It was questioned whether there was a real need
for such extension in view of the fact that in such cases the
transferee, in his capacity as endorsee, had a right to
payment from the transferor as endorser if payment could
not be obtained from the party primarily liable. It was
also pointed out that liability under article 41 was not
appropriate in those cases where the instrument was
endorsed without recourse or for collection.

55. However, the Working Group, after deliberation,
was agreed that liability under article 41 should be
imposed also on an endorser. It was thought that the
policy reasons underlying the liability of a transferor by
mere delivery applied with similar force to a person who
transferred the instrument by endorsement and delivery
and thus was, after all, also a transferor by delivery. A
further reason was that, without such liability, the trans
feror by endorsement and delivery would be treated more
favourably than the transferor by mere delivery whose
liability was an immediate one and not conditioned upon
dishonour for non-acceptance or non-payment.
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56. Regarding the case of an endorsement for collec
tion, the extension of article 41 to endorsers would not
create any hardship since the endorsee for collection
suffered no loss, for lack of any value given to his
endorser; if due to any of the infirmities listed in article
41(1) he could not collect, he would simply return the
instrument to his endorser. Regarding the case of an
endorsement without recourse, the situation was similar
to that of a transfer by mere delivery in that there was no
endorsement which would be sufficient to compensate the
transferee. Yet, it was pointed out that persons (often
banks) who endorsed without recourse usually did so for
the purpose and with the understanding of excluding any
liability connected with the instrument or its transfer.

57. In this connection, the Working Group considered
whether the expression "without recourse" or words of
similar import should be interpreted as excluding only the
liability on the instrument (see article 40(2)) or also any
liability off the instrument as the one provided for in
article 41. Since divergent views were expressed on that
point, a proposal was made to include in the draft
Convention a clear rule of interpretation and, for exam·
pie, require specific wording (e.g. "without liability") for
an effective exclusion of liability off the instrument.

58. The Working Group, after deliberation, did not
adopt this proposal since no agreement was reached on
the content of such a rule or on a standard wording and
because it was felt to be too burdensome and possibly
confusing to require an express stipulation to that effect
on the instrument. The Working Group, therefore,
decided that the faculty of the endorser to exclude or limit
his liability under article 41 was appropriately expressed
in the draft Convention by the opening words of article 41
"Unless otherwise agreed by the parties".

11. Other issues

59. The Working Group noted that, during the consid
eration of the draft Convention by the Commission at its
seventeenth session, the Commission had decided a
certain number of issues but had left other issues open for
possible further consideration by the Working Group.
The Working Group decided to review those issues to
determine in respect of which issues it could add further
clarification.

A. Internationality and formal requisites

1. Article 1(2) and (3): International elements

60. The view was expressed that the place at which a bill
was drawn and the place at which it was payable should
be shown on the bill to be in different countries for the
bill to fall under the draft Convention. It was stated that
this was not a question of internationality but of validity.
The Working Group did not retain this suggestion since
the Commission had already decided that an indication of
those places should not be a pre-condition to the applica
tion of the draft Convention.

61. A proposal was made by the observer for the Hague
Conference on Private International Law to divide article
1 into two articles. The first article would express the
international elements necessary for the draft Convention
to apply while the second article would contain the
conditions for validity of an instrument as follows:

"Article 1

"(1) This Convention applies to an international bill
of exchange when the instrument contains the words
'international bill of exchange (Convention of...)' and
shows that at least two of the following places are in
different States:

(a) The place where the bill is drawn;

(b) The place indicated next to the signature of the
drawer;

(c) The place indicated next to the name of the
drawee;

(d) The place indicated next to the name of the
payee;

(e) The place of payment.

"(2) This Convention applies to an international
promissory note when the instrument contains the
words 'international promissory note (Convention of
...)' and shows that at least two of the following places
are in different States:

(a) The place where the note is made;

(b) The place indicated next to the signature of the
maker;

(c) The place indicated next to the name of the
payee;

(d) The place of payment.

"(3) Proof that the statements referred to in this
article are incorrect does not affect the application of
this Convention.

"Article 1 bis

"(1) An international bill of exchange is a written
instrument which:

(a) Contains an unconditional order whereby the
drawer directs the drawee to pay a definite sum of
money to the payee or to his order;

(b) Is payable on demand or at a definite time;

(c) Is dated;

(d) Is signed by the drawer.

"(2) An international promissory note IS a written
instrument which:

(a) Contains an unconditional promise whereby
the maker undertakes to pay a definite sum of money
to the payee or to his order;
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(b) Is payable on demand or at a definite time;

(c) Is dated;

(d) Is signed by the maker."

62. The view was expressed that the original text was
preferable since all elements presently set out in para
graphs (2) and (3) of article 1 were essential elements for
the validity of an instrument under this Convention. The
Working Group decided to retain the present text but to
bring the proposal to the attention of the Commission.

2. Articles 1 and 2: application of Convention to parties
other than maker or drawer

63. The prevailing view in the Working Group was that
it was already clear that once an instrument fell under the
Convention, the rights of all persons in regard to that
instrument would be governed by the Convention and
that it was not necessary to modify the text in that regard.

3. Article 1: definition of "writing"

64. The question was raised whether it would be useful
to have a definition of writing in the draft Convention. It
was noted that many recent international texts have
defined writing as including telegrams, telex, and more
recently, data communication which provides a record of
the communication. Under one view expressed in the
Working Group it was better not to include a definition of
writing so as to permit the application of the draft
Convention to new methods of data transmission. Under
another view a definition was not necessary since the
context of the draft Convention could only apply to an
instrument in a paper-based form. The Working Group,
after deliberation, decided not to recommend that a
definition of writing be included in the draft Convention.

4. Article 1: invocation of the Convention

65. There was general agreement that an international
bill of exchange or international promissory note should
be easily recognizable. It was noted, in particular, that
some banking systems handle large amounts of commer
cial paper and they would need easy means to distinguish
these instruments which might need special handling. It
was also noted that article 1 required the words of
internationality to be in the text of the instrument, which
had certain advantages but which might mean they would
be difficult to find.

66. Various suggestions were put forth: that the words
of internationality be in a conspicuous place such as the
heading, that the words of internationality be in a widely
used international language such as English or French,
that a distinctive symbol be used, that the instrument
follow a prescribed form as contained in an annex to the
Convention. It was stated that for technical reasons a
previous suggestion that the instrument be in a distinctive
colour could not easily be implemented in all countries.

67. The Working Group decided that the words of
internationality should be in the heading of the instru-
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ment as well as in the text. In order to reflect its decision
the Working Group decided to re-word paragraph (2) as
follows:

"An international bill of exchange is a written instru
ment with the heading 'international bill of exchange
(Convention of ... )' which:"

with the rest of the paragraph unchanged. A similar
modification of paragraph (3) would be made for the
international promissory note. In order to aid users in
designing a form which would satisfy the requirements of
the draft Convention, it was decided to request the
secretariat to submit to the Commission at its nineteenth
session model forms to be included in an annex to the
Convention. The Working Group also decided that use of
the forms would not be mandatory. Reference should be
made in the text of the draft Convention to the recom
mended forms in such manner as the Commission should
consider appropriate.

5. Express provision excluding cheques from the
scope of application of the draft Convention

68. It was noted that in common law jurisdictions a
cheque was a species of bill of exchange (Le. a cheque
was a bill of exchange, which contained an order by the
drawer to a bank to pay on demand a sum of money to the
payee). It was suggested that, since the draft Convention
was not intended to apply to cheques, a provision
excluding the application of the draft Convention to
cheques should be included therein. It was noted, how
ever, that it was unlikely that the provisions of the draft
Convention would be applied to cheques. One reason for
this would be the fact that instruments to which the draft
Convention applied would contain in the text thereof the
words "international bill of exchange (Convention of
...)". After deliberation, the Working Group decided
that a provision excluding cheques from the scope of
application of the draft Convention was needed, and
should be added.

B. Questions relating to article 2

69. The Working Group noted that, under article 2, the
Convention applied without regard to whether the places
indicated on an international bill of exchange or on an
international promissory note pursuant to paragraph
(2)(e) or (3)(e) of article 1 were situated in Contracting
States. It was pointed out that this provision created
uncertainty, with particular regard to its effect in a non
contracting State. The main reason for such uncertainty
or limited effect was that the provision presupposed party
autonomy which, however, was not recognized in respect
of negotiable instruments by most systems of conflict of
laws. The situation was aggravated by the fact that the
draft Convention did not require any link between the
instrument or its use and a Contracting State and that, by
virtue of article 1(4), even those instruments may be
covered which were not genuinely international. It was,
therefore, suggested that a certain link between the use of
the instrument and a Contracting State should be
required. For example, one could limit the application of

I
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the Convention to those cases where the bill was drawn or
the note was made in one Contracting State and the place
of payment was situated in another Contracting State, or
one could require that one of these two places was in a
Contracting State.

70. In reply to these concerns, reference was made to
the commentary on draft article 2 which addressed the
possible problems as to the effectiveness of this provi
sion.6 Above all, it was pointed out that the above
concerns had been expressed in previous sessions of the
Working Group and at the seventeenth session of the
Commission; the Commission had not adopted any of the
proposals requiring a certain link between the instrument
and a Contracting State, and there was wide agreement in
the Commission that the problems referred to with regard
to the applicability of the draft Convention should be
addressed by the Hague Conference on Private Interna
tional Law in the course of its intended revision of the
Convention for the Settlement of Certain Conflicts of
Laws in connection with Bills of Exchange and Promis
sory Notes (Geneva, 1930).7

71. The Working Group, after deliberation, concluded
that, in the light of these considerations, it was not
appropriate for the Working Group to decide these
questions, and that the Commission itself may wish to
reconsider them.

C. Addition to article 3: obsenance ofgood faith

72. The Working Group considered a proposal to add at
the end of article 3 of the draft Convention the following
words "and the observance of good faith in international
trade".

73. There was wide agreement that the addition of these
words would serve a useful purpose. It was noted that the
observance of good faith by the parties formed the basis
for the proper operation of many provisions of the draft
Convention. A suggestion was made that the proposed
text should refer expressly to the use of the instruments
covered by the Convention. It was suggested that, in the
context of the draft Convention, it was more appropriate
to refer to the observance of good faith "in international
transactions" rather than "in international trade".

74. The Working Group decided to accept the proposal
that article 3 contain the words "and the observance of
good faith in international transactions".

75. There was support for the view that, since the
provision was in the nature of a recommendation, it
should be made part of the preamble to the draft
Convention and not placed in the body of the draft

6Commentary on Draft Convention on International Bills of
Exchange and International Promissory Notes, Report of the Secretary
General, A/CN.9/213, commentary on article 2, paras. 1-6.

7Report of the United Nations Commission on International Trade
Law on the work of its seventeenth session, Official Records of the
General Assembly, Thirty-ninth Session, Supplement No. 17 (A/39/17),
para. 70.

Convention. The prevailing view was that, since provi
sions of this character had previously been placed in the
body of the Conventions to which they related, this past
practice should be followed.

D. Articles 4(10) and X: definition of "signature"

76. The Working Group considered certain questions
relating to the definition of signature in article 4(10) and
the possible content and effects of the declaration by a
Contracting State envisaged in article X. The Working
Group noted that, when these two articles were consi
dered by the Commission at its seventeenth session, there
was general agreement that article X should be retained
to accommodate States whose legislation required that a
signature on an instrument be handwritten but that the
text of article X might need some elarification.8

77. In the course of the deliberations of the Working
Group, various observations and proposals were made
with a view to clarifying matters. The observations
concerned the appropriateness of the required link bet
ween a given signature and the Contracting State which
had made a declaration under article X and concerned the
possible effects of such declaration within and outside
that Contracting State.

78. As regards the required link between a given
signature and the Contracting State, doubts were expres
sed as to the appropriateness of the territorial criterion
envisaged in article X. It was observed that a declaration
by a State to the effect that a signature placed on an
instrument in its territory must be handwritten presented
practical problems in those frequent cases where the
place at which the signature had been made was not
apparent from the instrument. Any obligation of other
persons who took the instrument to make enquiries as to
that place were deemed to be too burdensome in the
context of an international instrument and would
adversely affect the desired ease of its circulation.
Moreover, the territorial criterion might be too wide in
view of the fact that a Contracting State in its legislation
may not require that all signatures placed on the instru
ment in its territory be handwritten. It may, for example,
impose this requirement only on its nationals or only on
certain of its legal or physical persons or only on certain
parties to the instrument.

79. In the light of these concerns, a proposal was made
to envisage in article X a declaration to the effect that any
particular signature on an international instrument made
by a legal or physical person of the Contracting State be
handwritten. However, doubts were expressed as to the
appropriateness of using the nationality of a person, or
the seat of a legal person, as the connecting factor for the
purposes of article X. One concern was that this formula
may embrace nationals of the Contracting State who
signed the instrument outside that State. Above all, it was
felt that such connecting factor would adversely affect the
transferability and circulation of the instrument in that it
obliged other persons to enquire about the nationality of

Blbid., para. 45.
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those who signed it. It was suggested that such obligation
was even more burdensome than the one resulting from
the use of the territorial criterion.

80. It was observed that the difficulties concerning the
link between a given signature and article X were
aggravated by the fact that, as was generally agreed,
article X did not clearly set out the precise effects of a
declaration under that article. For example, it was not
clear whether such a declaration would have an extrater
ritorial effect in that it would cover the case where the
validity of a signature made in violation of the legislation
of the Contracting State would arise in another State
which did not require signatures to be handwritten.

81. A proposal was made to adopt the approach of
article 12 of the United Nations Convention on Contracts
for the International Sale of Goods (Vienna, 1980) and to
provide that the provision of article 4(10) which allowed a
signature to be made by stamp, symbol, facsimile,
perforation or other mechanical means did not apply
where a Contracting State had made a declaration in
respect of any signature which under its legislation must
be handwritten.

82. The proposal was objected to on the ground that its
effect, namely to exclude the application of article 4(10)
as regards signatures covered by the declaration even in
jurisdictions outside the Contracting State, was undesir
able in the area of negotiable instruments law which,
unlike sales law, concerned not merely two persons but a
plurality of persons interested in the transferability and
circulation of the instrument.

83. It was pointed out that due to this special feature of
negotiable instruments law the traditional method of a
reservation, even if its effect were limited to the Contract
ing State, would not solve the problem. By way of
illustration, it was asked whether the fact that a Contract
ing State regarded a certain signature, for example that of
an acceptor, as invalid should be treated as a case of
dishonour in any action brought against the drawer in
another jurisdiction or whether the acceptance would be
treated there as valid with the result that the drawer
would not be liable and the holder in fact could not obtain
payment in either of the two jurisdictions.

84. In view of the above difficulties, two suggestions
were made with a view to rendering the declaration
envisaged in article X unnecessary. One suggestion was to
delete the definition of signature in article 4(10). It was
stated in support of this suggestion that the Geneva
Uniform Law did not contain such a definition and that
this fact had not led to any difficulties in the fifty years of
its application. In view of future technical developments
it might even be an advantage to let the individual States
decide which forms of signature they were prepared to
allow. It was stated in reply that it was undesirable to
delete the definition of signature and to leave this
important question to the individual States since the
ensuing disparity and uncertainty was detrimental to the
use of an international negotiable instrument.

85. The other suggestion was based on the premise that
in respect of signatures made by legal persons the use of
means prohibited under the law of a Contracting State
should be regarded as an unauthorized use with the
consequences laid down in article 32(3) concerning the
signature of an agent without authority. It was thought
that the interest of a State whose legislation required
certain signatures to be handwritten could be met by
regarding signatures made by legal persons in other forms
not as non-existent but as unauthorized and thus not
binding on the principal. The suggestion, therefore, was
to let Contracting States use the vehicle of a declaration
or any other appropriate means of publicizing its signa
ture requirements in order to provide certainty and to
exclude the possibility of reliance by persons outside that
State and thus of any possible finding of apparent or
implied authority.

86. The Working Group, after deliberation, was agreed
that the above questions and proposals needed further
consideration. It decided to retain article X placed
between square brackets and to invite the Commission to
reconsider this provision in the light of the discussion and
suggestions made in the Working Group.

E. Definition of "money" and "currency"

87. The Working Group considered article 4(11) dealing
with the definition of "money" and "currency", which
was at present placed between brackets. It was noted that
the definition of "money" or "currency" was not a
comprehensive definition but only inclusive. The Work
ing Group noted that certain modifications to this article
had been suggested during the discussions in the Commis
sion.

88. The Working Group considered a modified draft of
article 4(11) which had been previously proposed by the
International Monetary Fund, which read as follows:

"'Money' or 'currency' includes a monetary unit of
account which is established by an intergovernmental
institution and which is transferable among the mem
bers of this institution or other entities as the institution
may prescribe." (AlCN.9/249, para. 24).

89. There was wide agreement that the substance of this
definition was acceptable. The view was expressed that in
addition to monetary units of account established by
intergovernmental institutions, other units of account
were established by bilateral or multilateral agreements
between Governments. Such units of account should also
be included within the definition of "money" and "cur
rency". The Working Group agreed with this view, and
decided that the definition should be modified to include
such units of account.

90. The Working Group was also of the view that the
definition of "money" and "currency" need not include
the requirement that the unit of account established by an



52 Yearbook of the United Nations Commission on International Trade Law, 1986, Volume XVII

intergovernmental institution or intergovernmental
agreement be expressly made transferable by the institu
tion or agreement. The purpose of the definition was
solely to extend for the purposes of the draft Convention
the ordinary meaning of "money" and "currency" so that
these terms included monetary units of account estab
lished by an intergovernmental institution or intergovern
mental agreement. The Working Group therefore
decided to delete this reference to the transferability of
the unit of account in the definition. However, since there
might be implications to its decision of which the Working
Group was unaware, the secretariat was requested to
consult with the International Monetary Fund and to
report to the Commission.

91. The Working Group considered the possible effect
of a definition of the kind set forth above on the
operation of article 71(1). The question was raised as to
how payment would be made under that article if the
amount of the instrument was expressed in a unit of
account. It was observed in reply that payment could be
made in certain units of account (i.e. accounts can be
currently maintained in those units of account and the
units of account due could be credited to those accounts).
It was also observed that there is currently no means by
which payment could be made in certain other units of
account. When the amount of the instrument was expres
sed in the latter units of account, the drawer or the maker
could indicate on the instrument that it must be paid
in a specified currency other than the unit of account
(article 71(2)). It was decided that article 71 needed to be
supplemented by a rule determining the currency of
payment when the drawer or maker had failed to specify
the currency of payment.

92. The view was expressed that in some countries the
term "currency" meant physical currency in the form of
coin or notes. The question might arise in such countries
as to whether a payee was entitled under article 71(1) to
demand payment in coin or notes. One approach to
resolving this difficulty might be for the draft Convention
to provide a comprehensive and extended definition of
"currency" or "money" (e.g. as including immediately
available credit). The Working Group was of the view
that it would be difficult to formulate an acceptable
definition of "currency" or "money" in view of the
different meanings given to those terms under national
legal systems. The Working Group decided to maintain
the present approach under which the draft Convention
contained no comprehensive definition of the term, but
only provided that certain items which might be regarded
as not being included within the meaning of those terms
were in fact so included (article 4(11)).

F. Rate of interest: instruments with floating rates of
interest

93. The Working Group noted that the Commission, at
its seventeenth session, had considered the proposal that
the draft Convention should allow the issuance of instru
ments with floating rates but had not taken a final

decision on this proposal. 9 The Working Group consi
dered this general proposal with the following qualifica
tion added: It shall be required that any adjustments to
the original stated rate relate directly to the movement of
an index which is both publicly disclosed and not subject
to control of interested persons, in particular, the payee.

94. Under one view, the proposal should not be
adopted since it created uncertainty as to the amount due
at maturity. Such uncertainty was contrary to the princi
ple that instruments should be certain on their face and,
above all, might turn out to be to the detriment of the
debtor. Therefore, the draft Convention should not
condone or encourage the use of such instruments. If the
proposal were to be accepted, it should at least be
accompanied by a further safeguard such as an absolute
interest rate ceiling or a limit on the maximum adjust
ment allowed.

95. The prevailing view, however, was in favour of the
proposal. It was stated that promissory notes, and more
recently also bills of exchange, with floating rates were
being issued in large numbers and that their use was likely
to increase. These instruments would continue to be used
whether or not they were covered by the draft Conven
tion. However, if they were covered, the draft Conven
tion would gain considerably in attractiveness and accep
tability, in particular since almost none of the existing
national laws permitted such instruments to be negoti
able.

96. Regarding the uncertainty inherent in a variable
rate of interest, it was pointed out that the real cause of
uncertainty lay in the economic situation with its fluctua
tion of rates of interest and of currency exchange.
Instruments with floating interest rates were the response
to that situation and the necessary cover could be
obtained by certain types of credit. It was noted that any
future adjustment did not necessarily work to the detri
ment of the debtor. It was also pointed out that the
imposition of an absolute ceiling would defeat the object
of an instrument with floating rates and that it was well
nigh impossible to fix an adequate ceiling. Above all, the
qualification added to the proposal would ensure that the
determinative source of adjustment was easily ascertain
able and could not be influenced by the payee or any
interested party to the detriment of the debtor.

97. The Working Group, after deliberation, was agreed
that the proposal warranted serious consideration and
that the Commission should be invited to consider
inclusion of a provision which the secretariat was
requested to prepare in consultation with the Study
Group on International Payments and other banking
experts. The secretariat was also requested to consider
the need for redrafting certain other provisions (e.g.
articles 1(2)(b), (3)(b) and 7(4)) with a view to clarifying
the applicability of the Convention to instruments with
floating interest rates.

9Ibid., para. 50.
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G. Questions relating to article 8(2)

98. The Working Group noted that article 8(2) allowed
an instrument payable at a definite time to be accepted or
endorsed or guaranteed after maturity with the result that
the instrument was payable on demand as regards the
acceptor, the endorser or the guarantor. It was pointed
out that the precise effects of this rule, in particular with
regard to the liability of an endorser, were not clearly set
out in the draft Convention. It was asked, for example,
whether the endorser in such case was secondarily liable
and what exactly was the starting point and the duration
of his liability. Since it was not clear whether the
provision of article 51(1) applied or whether the effective
time-limit was set by article 80(1)(d), a suggestion was
made to include in the draft Convention a specific rule
regulating this question.

99. The Working Group, after deliberation, decided not
to include a specific rule in view of the fact that the
situation envisaged in article 8(2) was not likely to occur
frequently and that it was not feasible to provide specific
rules for the many questions which possibly arose in this
context.

H. Article 11: incomplete instruments

100. The Working Group noted that the Commission,
at its seventeenth session, was in agreement with the
policy underlying article 11 but had also expressed the
view that certain aspects regarding completion should be
clarified. lO One such aspect was the question as to who
could complete the instrument so as to make it effective
as a bill or a note. It was noted that the uncertainty arose
from the fact that the object of the two paragraphs of
article 11 was not immediately apparent.

101. The Working Group, after an exchange of views,
was agreed that paragraph (1) dealt with the formal
requisites of an instrument irrespective of whether the
person completing it had authority to do so, while
paragraph (2) dealt with the consequences of a comple
tion by a person without any authority or by a person who
had authority but completed the instrument in a way not
conforming with the terms of authority. It was felt that
the term "authority", which had been used in an earlier
draft, was more appropriate than the term "agreement".

102. The Working Group decided that this understand
ing should be made clear by revising the opening words of
paragraph (2) as follows: "When such an instrument is
completed without authority or otherwise than in accord
ance with the authority given". The secretariat was
requested to make the necessary revisions to para
graph (2)(a).

I. Article 16: clauses prohibiting further transfer

103. During the discussion in the Commission,ll it was
noted that article 16 covered two situations: (a) the

10Ibid., para. 56.
llIbid., para. 73.

drawer or the maker issues an instrument excluding its
transferability, and (b) an endorser makes a restrictive
endorsement prohibiting further transfer. The Working
Group shared the doubts expressed in the Commission as
to the appropriateness of combining these two situations,
as it might lead to confusion and uncertainty about the
legal effects of such clauses.

104. Regarding the first situation, the Working Group
was agreed that the rule laid down in article 16 was
correct in providing that the instrument was not transfer
able.

105. Regarding the second situation, divergent views
were expressed as to the appropriate consequences of
such a restrictive endorsement. Under one view, the
instrument should remain transferable but the endorser
would not be liable to any subsequent transferee except
his immediate endorsee. The prevailing view, however,
was that a stipulation of the kind envisaged in article 16
should be taken literally and, thus, exclude further
transfer by the endorsee, except for purposes of collec
tion.

106. The Working Group was agreed that this solution,
which accorded with the rule laid down in article 16,
should be expressed in the context of article 20.

J. Articles 30, 52, 58 and 63: legal effects ofimplied act
or omission

107. The Working Group was agreed that the exclusion of
implied waivers in articles 52, 58 and 63 was justified, as
had been generally agreed by the Commission. 12 How
ever, as regards the exclusion of the words "or impliedly"
in article 30,13 the Working Group was agreed that the
situation of an implied acceptance of a signature by a
person whose signature was forged should be treated
differently. While the appropriate result might be
obtained from an applicable rule of general law based on
a principle of estoppel or good faith, it was preferable to
provide a uniform answer in the draft Convention.

K. Article 34(2): exclusion of liability by drawer

108. The Working Group considered the question
whether the drawer should be permitted to disclaim
liability for non-payment of the bill, a question on which
opinions had been divided during the discussion in the
Commission. 14 Under one view, article 34(2) should not
permit such disclaimer, since permitting such disclaimer
would make it possible for a bill of exchange to be issued
and to circulate without a person being liable on it. Under
another view, article 34(2) was acceptable in that it
reflected actual practice and found its counterpart in
some legal systems. Under yet another view, the drawer
should be permitted to disclaim his liability for non
payment by the drawee or the acceptor in instances where
a party other than the drawer was liable on the bill.

12Ibid., para. 57.
13Ibid., para. 58.
14Ibid., para. 59.
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109. The Working Group was in accord with the view of
the Commission that article 34(2) should be revised to
reflect the policy that a disclaimer by the drawer of his
liability for non-payment should be effective provided
another party was liable on the bill whereas a disclaimer
of liability for non-acceptance might be effective even
though no other party was liable on the bill.

L. Article 42: guarantee of incomplete instrument

110. The Working Group considered a proposal which
had been accepted by the Commission that the draft
Convention contain a provision according to which an
instrument may be guaranteed before it had been signed
by the drawer or the maker or while otherwise incom
plete. 1s It was noted that article 38(1) permitted an
incomplete instrument which satisfied the requirements
set out in article 1(2)(a) to be accepted by the drawee
before it had been signed by the drawer, or while
otherwise incomplete. The Working Group decided that
a provision should be included permitting an incomplete
instrument which satisfied the requirements set out in
article 1(2)(a) to be guaranteed.

M. Article 42(2): guarantee to be written on instrument
or on slip affIXed thereto

111. The Working Group noted that article 42(2) might
be construed as prohibiting guarantees which did not
appear on the instrument (e.g. were created on a separate
document). It was also noted that guarantees were so
created in practice. In order to clarify that such guaran
tees were not affected by the draft Convention, it was
suggested that the words "under this Convention" be
added after the opening words "A guarantee". It was
observed, however, that the draft Convention in general
did not deal with agreements created outside the instru
ment, and that the addition of these words in one instance
might give rise to the argument that, in other instances
where no such words were added, the Convention would
exclude agreements created outside the instrument. The
Working Group agreed with an observation to the effect
that a guarantee could be given outside the instrument on
a separate document and decided to retain article 42(2)
without change. It requested the secretariat to refer to
this possibility in any commentary to the draft Conven
tion.

N. Article 46: stipulation by drawer prohibitingpresent·
ment for acceptance

112. The Working Group considered article 46 with a
view to clarifying the legal nature and effects of stipula
tions prohibiting presentment for acceptance. The Work
ing Group noted that under article 45(2) presentment was
mandatory in the cases specified therein. To permit the
drawer under article 46 to stipulate that the bill must not
be presented for acceptance in those specified cases led to
inconsistency. Article 46 should therefore be amended so
as to deprive the drawer of the power to so stipulate.

15Ibid., para. 61(c).

However, it was agreed that even in the cases under
article 45(2) the drawer should have the power to
stipulate that the bill must not be presented for accept
ance before a specified date or before the occurrence of a
specified event.

113. When presentment for acceptance was optional
(article 45(1», the Working Group was of the view that
stipulations prohibiting or restricting presentment for
acceptance (article 46(1» might be permissible. How
ever, the legal consequences if a bill was presented for
acceptance contrary to such stipulations and not accepted
should vary with the nature of the stipulations. In
practice, stipulations prohibiting presentment and moti
vated by commercial considerations were sometimes
included in a bill. If a bill was presented for acceptance
notwithstanding such a stipulation, and acceptance was
refused, the bill should not thereby be considered dishon
oured. The Working Group noted that the provisions of
article 46(1) and (2) were appropriate for these cases, and
should be retained to deal with them. Stipulations were
also sometimes included which, while not prohibiting
presentment, excluded the liability of the drawer if
acceptance were refused upon presentment. If acceptance
was refused, the bill would be considered to be dishon
oured, but an immediate right of recourse against the
drawer would be excluded. Rights of recourse which
might be available against other parties would be unaf
fected. The Working Group noted that these cases were
governed by article 34(2). It was suggested that the
distinction between a stipulation which prohibits present
ment for acceptance and a stipulation which excludes
liability for non-acceptance was subtle and may be
difficult to apply in practice.

O. Articles 48 and 52: bankruptcy of drawee

114. During the consideration of the draft Convention
by the Commission,16 it had been noted that where the
drawee had accepted a bill and had, after such acceptance
but before maturity, become bankrupt, the draft Conven
tion did not provide for the exercise of a right of recourse
by the holder before the date of maturity of the bill
(article 54(1)(b), (2». It had been proposed during the
discussion in the Commission that the draft Convention
should provide an immediate right of recourse, before
maturity, where the holder of an accepted bill learned of
the bankruptcy of the acceptor before the date of
maturity. The Working Group was in accord with the
prevailing view in the Commission that this proposal
should not be accepted.

P. Article 51(h): presentment for payment at a clearing
house.

115. The Working Group considered a proposal made
during the discussion in the Commission to add to article
51(h) the words "if in conformity with the rules of that
clearing-house" .17 In support of this proposal, it was

16Ibid., para. 62.
17Ibid., paras. 78-79.

I
!
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noted that presentment for payment at a clearing-house
might not be feasible under the rules of a particular
clearing-house. There was wide agreement that due
presentment at a clearing-house could occur only if such
presentment could be made in conformity with the rules
of the clearing-house or the applicable law.

116. The Working Group noted that under the law of
some States an instrument was duly presented for pay
ment when it was presented at a clearing-house in
conformity with the rules of that clearing-house. Under
the law of other States, however, due presentment
occurred only when the instrument was conveyed through
the clearing-house to the drawee or acceptor. It was
noted that article 51(h) needed clarification as to when
due presentment occurred under its terms. Certainty as to
the time when presentment occurred was required for the
application of other rules of the draft Convention (e.g. to
ascertain the commencement of the time period within
which protest for dishonour must be made: articles
54(1)(a) and 57(2)).

117. The Working Group decided that article 51(h)
should be re-drafted with a view to providing that an
instrument may be presented at a clearing-house when
under the law of the place of the clearing-house or under
the rules of the clearing-house such presentment consti
tuted due presentment. However, the re-drafted article
should not restrict the practice in some States under
which instruments were presented to the drawer or
acceptor through a clearing-house.

Q. Article 66(2), (3): rate of interest recoverable

118. The Working Group decided not to consider the
rate of interest recoverable under article 66, as it was of
the view that it was appropriate to decide this issue only
at a future session of the Commission, or at a Diplomatic
Conference which would consider the draft Convention.

R. Article 68(3): "ius tertii"

119. The Working Group considered a proposal made
during the discussion in the Commission that article 68(3)
should provide that, if the payer was notified of the claim
of a third party to the instrument, the payer could make
payment and be validly discharged unless the third person
claiming the instrument provided security deemed adequ
ate by the payer. 18

120. It was noted that many legal systems provided a
mechanism to deal with situations when a party to an
instrument was faced with conflicting claims in respect of
the instrument (e.g. the party may be permitted to
discharge his obligations by depositing the sum claimed in
court). Despite difficulties which might sometimes arise
in using these mechanisms (e.g. it might be difficult to
satisfy time-limits within which action had to be taken), it
was preferable to rely on these mechanisms. The Working

ISIbid., para. 65.

Group therefore did not adopt the proposal, and retained
article 68(3) in its present wording on the understanding
that no serious objections had been raised against the text
of article 68(3) during the discussions at the Commission's
seventeenth session. There was some support in the
Working Group for a new drafting approach to article
68(3).

121. A view was expressed that the changes in the
concepts of holder and protected holder decided upon at
the thirteenth session of the Working Group required a
re-consideration of article 68(3). Because of those
changes, it might now be justifiable to give the holder
greater rights by limiting the circumstances in which a
party who paid a holder was not discharged of liability.

S. Article 68(4)(a): delivery of instrument against pay
ment

122. The Working Group considered a suggestion that
paragraph (4) should be reviewed as to its appropriate
ness in cases of instruments payable by instalments on
successive dates (article 6(b)) and in cases of partial
payment (article 69(1)).19 It was noted that, on the one
hand, the payee should not be required to deliver the
instrument, and that, on the other hand, the payer
needed to be protected in respect of his payment. It was
noted that in respect of partial payment effect was already
given to these considerations in article 69(5), which
provided that the drawee or a party making partial
payment may require that mention of the payment be
made on the instrument and that a receipt therefore be
given to him. It was decided that a provision on those
lines should be included in respect of instruments payable
by instalments.

T. Article 69(1): partial payment

123. The Working Group considered the divergent
views expressed in the Commission as to the appropriate
ness of the rule contained in article 69(1).20 Under one
view, the holder should be obliged to take partial
payment since that would, at least to some extent, be in
the interest of prior parties. Under another view, the
holder should not be obliged to take partial payment so as
to leave it to the holder, who was entitled to full payment,
to decide whether or not to accept partial payment in
accordance with his interests and assessment of the risks
involved. The Working Group decided that the holder
should not be obliged to take partial payment, and
retained the article in its present form.

Annex

Draft articles revised by the Commission or the Working Group

This annex sets forth an modifications to the draft Conven
tion, as found in document A/CN.9/211, irrespective of whether

19Ibid., para. 81.
20Ibid., para. 82.
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the modifications were decided by the Commission at its
seventeenth session or by the Working Group at its thirteenth
or fourteenth session. For ease of reference, the relevant
paragraphs of the pertinent report of the Working Group are
added.

Article 1: opening words of paragraphs (2) and (3); new (5)

(See AlCN.9/273, paras. 67-68)

(2) An international bill of exchange is a written instrument
with the heading "International bill of exchange (Convention of
... )" which: ...

(3) An international promissory note is a written instrument
with the heading "International promissory note (Convention of
...)" which: ...

(5) This Convention does not apply to cheques.

Article 3

(See AlCN.9/273, para. 74)

In the interpretation of this Convention, regard is to be had to its
international character, the need to promote uniformity in its
application and the observance of good faith in international
transactions.

Article 4(7)

(See AlCN.9/261, paras. 13-14; AlCN.9/273, paras. 22-23)

(7) "Protected holder" means the holder of an instrument
which, when he took it, was complete or, if an incomplete
instrument within the meaning of article 11(1), was completed in
accordance with authority given, provided that, when he became
a holder:

(a) He was without knowledge of a claim to or defence upon
the instrument referred to in article 25 or of the fact that it was
dishonoured by non-acceptance or non-payment; and

(b) The time-limit provided by article 51 for presentment of
that instrument for payment had not expired.

Article 4(11)

(See AlCN.9/273, paras. 88-92)

(11) "Money" or "currency" includes a monetary unit of
account which is established by an intergovernmental institution
or by agreement between two or more States.

Article 11 (2)

(See A/CN.9/273, paras. 101-102)

(2) When such an instrument is completed without authority or
otherwise than in accordance with the authority given:

(a) A party who signed the instrument before the comple-.
tion may invoke such lack of authority as a defence against a
holder who had knowledge of such lack of authority when he
became a holder;

(b)

Article 16

(See AlCN.9/273, para. 104)

When the drawer or the maker has inserted in the instrument
such words as "not negotiable", "not transferable", "not to
order", "pay (X) only", or words of similar import, the
instrument may not be transferred except for purposes of collec
tion.

Article 20, new (3)

(See AlCN.9/273, paras. 105-106)

(3) When an endorsement contains the words "not negotiable",
"not transferable", "not to order", "pay (X) only", or words of
similar import, the instrument may not be transferred further
except for purposes of collection.

Article 23

(See AlCN.9/261 , paras. 38-39; AlCN.9/273 , para. 35)

(1) If an endorsement is forged, the person whose endorsement
is forged or any party who signed the instrument before the
forgery has the right to recover compensation for any damage
that he may have suffered because of the forgery against:

(a) The forger,

(b) The person to whom the instrument was directly trans
ferred by the forger,

(c) A party or the drawee who paid the instrument directly to
the forger.

(2) However, an endorsee for collection shall not be liable
under paragraph (1) if, at the later of:

(a) The time he receives the proceeds of the instrument or

(b) The time at which he accounts to his principal for them,

he was without knowledge of the forgery, provided that such
absence of knowledge was not due to his negligence.

(3) Also, a party or the drawee who pays an instrument shall not
be liable under paragraph (1) if, at the time he paid the
instrument, he was without knowledge of the forgery, provided
that such absence of knowledge was not due to his negligence.

(4) Except as against the forger, the damages recoverable under
paragraph (1) may not exceed the amount referred to in article 66
or 67.

Article 23 bis

(See A/CN.9/261, paras. 47-48; A/CN.9/273, para. 35)

(1) If an endorsement is made by an agent without authority or
power to bind his principal in the matter, the principal or any
party who signed the instrument before such endorsement has the
right to recover compensation for any damage that he may have
suffered because of such endorsement against:

(a) The agent,

(b) The person to whom the instrument was directly transfer
red by the agent,

(c) A party or the drawee who paid the instrument directly to
the agent.
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(2) However, an endorsee for collection shall not be liable
under paragraph (1) if, at the later of:

(a) The time he receives the proceeds of the instrument or

(b) The time at which he accounts to his principal for them,

he was without knowledge that the endorsement did not bind the
principal, provided that such absence of knowledge was not due
to his negligence.

(3) Also, a party or the drawee who pays an instrument shall not
be liable under paragraph (1) if, at the time he paid the
instrument, he was without knowledge that the endorsement did
not bind the principal, provided that such absence of knowledge
was not due to his negligence.

(4) Except as against the agent, the damages recoverable under
paragraph (1) may not exceed the amount referred to in article 66
or 67.

Article 25, new (2 bis), (3)

(See NCN.9/261, paras. 18-19; NCN.9/273, para. 24)

(2 bis) A holder who is not a protected holder is subject to a
defence under paragraph (1)(b) or to a claim under paragraph (2)
of this article only if he took the instrument with knowledge of
such defence or claim or if he obtained the instrument by fraud or
participated at any time in a fraud affecting it.

(3) A party may not raise as a defence against a holder who is
not a protected holder the fact that a third person has a claim to
the instrument unless:

(a) Such third person asserted a valid claim to the instru
ment; or

(b) Such holder acquired the instrument by theft or forged
the signature of the payee or an endorsee, or participated in
such theft or forgery.

Article 26(1)(a)

(See NCN.9/273, para. 10)

(1) A party may not set up against a protected holder any
defence except:

(a) Defences under articles 29(1), 30, 31(1), 32(3), 49, 53,59
and 80 of this Convention;

Article 27

(See NCN.9/273, paras. 26-27)

(1) The transfer of an instrument by a protected holder vests in
any subsequent holder the rights to and upon the instrument
which the protected holder had.

(2) Such rights are not vested in a subsequent holder if:

(a) He participated in a transaction which gives rise to a
claim to, or a defence upon, the instrument;

(b) He has previously been a holder, but not a protected
holder.

Article 34(2)

(See NCN.9/273, para. 109)

(2) The drawer may exclude or limit his own liability for
acceptance or for payment by an express stipulation on the bill.
Such stipulation has effect only with respect to the drawer. A
stipulation excluding or limiting liability for payment is operative
only if another party is or becomes liable on the bill.

Article 41

(See NCN.9/273, paras. 38-58)

(1) Unless otherwise agreed, a person who transfers an instru
ment represents to the holder to whom he transfers the instrument
that:

(a) The instrument does not bear any forged or unauthorized
signature;

(b) The instrument has not been materially altered;

(c) At the time of transfer, he has no knowledge of any fact
which would impair the right of the transferee to payment ofthe
instrument against the acceptor or, in the case of an unaccepted
bill, the drawer, or against the maker of a note.

(2) Liability of the transferor under paragraph (1) is incurred
only if the transferee took the instrument without knowledge of
the matter giving rise to such liability.

(3) Where the transferor is liable under paragraph (1), the
transferee may recover, even before maturity, the amount paid by
him to the transferor, plus interest calculated at the rate of ... ,
upon return of the instrument.

Article 42, new (6)

(See NCN.9/273, para. 110)

(6) A guarantor may not raise as a defence to his liability the fact
that he signed the instrument before it was signed by the person
for whose account he is a guarantor, or while the instrument was
incomplete.

Article 46

(See NCN.9/273, paras. 112-113)

(1) The drawer may stipulate on the bill that it must not be
presented for acceptance before a specified date or before the
occurrence of a specified event. Except where a bill must be
presented for acceptance under article 45.(2), the drawer may
stipulate that it must not be presented for acceptance.

(2) If a bill is presented for acceptance notwithstanding a
stipulation permitted under paragraph (1) and acceptance is
refused, the drawer, the endorser, and their guarantors are not
liable for dishonour by non-acceptance.

Article 51 (h)

(See NCN.9/273, para. 117)

(h) An instrument which is presented at a clearing-house is
duly presented for payment if the law of the place where the
clearing-house is located or the rules or customs of that
clearing-house so provide.
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Article 52(2)(a)

(See AJCN.9/273, para. 107)

(2) Presentment for payment is dispensed with:

(a) If the drawer, an endorser or guarantor has expressly
waived presentment; such waiver: ...

Article 58(2)(a)

(See AJCN.9/273, para. 107)

(2) Protest for dishonour by non-acceptance or by non
payment is dispensed with:

(a) If the drawer, an endorser or guarantor has expressly
waived protest; such waiver: ...

Article 63(2)(b)

(See AJCN.9/273, para. 107)

(2) Notice of dishonour is dispensed with:

(a) ...

(b) If the drawer, an endorser or guarantor has expressly
waived notice of dishonour; such waiver: ...

Article 68(4), new (a bis)

(See AJCN.9/273, para. 122)

(a bis) In the case of an instrument payable by instalments at
successive dates, the drawee or a party making a payment,
other than payment of the last instalment, may require that
mention ofsuch payment be made on the instrument and that a
receipt therefor be given to him.

Article 71, new (l bis)

(See AJCN.9/273, para. 91)

(1 bis) When the amount of an instrument is expressed in a
monetary unit of account within the meaning of article 4(11) and
does not specify a currency of payment, the instrument is to be
paid in the currency of the place of payment. However, this
provision does not apply if, between the person making the
payment and the person receiving it, the unit of account is
transferable.

2. Draft Convention on International Bills of Exchange and International Promissory
Notes: text of draft articles as revised by the Commission at its seventeenth session or
by the Working Group on International Negotiable Instruments at its thirteenth or

fourteenth session: note by the secretariat (AlCN.9/274)

[Original: Chinese, English, French, Russian and Spanish)"

This note contains a consolidation of the 1981 draft text
set forth in document A/CN.9/211 and the revised draft
articles set forth in the annex to document A/CN.9/273.
Incorporated are thus all modifications decided by the
Commission at its seventeenth session or by the Working
Group on International Negotiable Instruments at its
thirteenth or fourteenth session. It should be noted that,
apart from these modifications adopted by the Commis
sion or the Working Group, there are a number of issues
and proposals which the Working Group invited the
Commission to consider at its nineteenth session and
which are not incorporated in this note. Matters of this
kind are, for example, suggestions for inclusion of new
provisions (e.g. covering instruments with floating rates
of interest; see A/CN.9/273, paras. 93-97) or proposals
for redrafting accompanied by alternative wordings (e.g.
on article 26(1)(b); see A/CN.9/273 , paras. 11-19) or
other submissions for possible consideration by the Com
mission at its nineteenth session (e.g. questions relating
to article 2; see A/CN.9/273, paras. 69-71).

aFar consideration by the Commission, see Report, chapter II (Part
One, A, above).

Draft Convention on International Bills of Exchange and
International Promissory Notes

Chapter I. Sphere of application and form of the
instrument

Article 1

(1) This Convention applies to international bills of
exchange and to international promissory notes.

(2) An international bill of exchange is a written instru
ment with the heading "International bill of exchange
(Convention of ... )" which:

(a) Contains, in the text thereof, the words "interna
tional bill of exchange (Convention of ... )";

(b) Contains an unconditional order whereby the
drawer directs the drawee to pay a definite sum of
money to the payee or to his order;

(c) Is payable on demand or at a definite time;

(d) Is dated;
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(e) Shows that at least two of the following places are
situated in different States:

(i) The place where the bill is drawn;

(ii) The place indicated next to the signature of the
drawer;

(iii) The place indicated next to the name of the
drawee;

(iv) The place indicated next to the name of the
payee;

(v) The place of payment;

(f) , Is signed by the drawer.

(3) An international promissory note is a written instru
ment with the heading "International promissory note
(Convention of ... )" which:

(a) Contains, in the text thereof, the words "interna
tional promissory note (Convention of ... )";

(b) Contains an unconditional promise whereby the
maker undertakes to pay a definite sum of money to
the payee or to his order;

(c) Is payable on demand or at a definite time;

(d) Is dated;

(e) Shows that at least two of the following places are
situated in different States:

(i) The place where the note is made;

(ii) The place indicated next to the signature of the
maker;

(iii) The place indicated next to the name of the
payee;

(iv) The place of payment;

(f) Is signed by the maker.

(4) Proof that the statements referred to in para
graph (2)(e) or (3)(e) of this article are incorrect does not
affect the application of this Convention.

(5) This Convention does not apply to cheques.

Article 2

This Convention applies without regard to whether the
places indicated on an international bill of exchange or on
an international promissory note pursuant to para
graph (2)(e) or (3)(e) of article 1 are situated in Con
tracting States.

Chapter 11. Interpretation

Section 1. General provisions

Article 3

In the interpretation of this Convention, regard is to be
had to its international character, the need to promote

uniformity in its application and the observance of good
faith in international transactions.

Article 4

In this Convention:

(1) "Bill" means an international bill of exchange gov
erned by this Convention;

(2) "Note" means an international promissory note
governed by this Convention;

(3) "Instrument" means a bill or a note;

(4) "Drawee" means the person on whom a bill is drawn
but who has not accepted it;

(5) "Payee" means the person in whose favour the
drawer directs payment to be made or to whom the maker
promises to pay;

(6) "Holder" means a person in possession of an
instrument in accordance with article 14;

(7) "Protected holder" means the holder of an instru
ment which, when he took it, was complete or, if an in
complete instrument within the meaning of article 11(1),
was completed in accordance with authority given, pro
vided that, when he became a holder:

(a) He was without knowledge of a claim to or
defence upon the instrument referred to in article 25 or
of the fact that it was dishonoured by non-acceptance
or non-payment; and

(b) The time-limit provided by article 51 for present
ment of that instrument for payment had not expired;

(8) "Party" means any person who has signed an
instrument as drawer, maker, acceptor, endorser or
guarantor;

(9) "Maturity" means the date of payment referred to in
article 8;

(10) "Signature" includes a signature by stamp, symbol,
facsimile, perforation or other mechanical means* and
"forged signature" includes a signature by the wrongful or
unauthorized use of such means;

(11) "Money" or "currency" includes a monetary unit of
account which is established by an intergovernmental
institution or by agreement between two or more States.

'[Article (X) A Contracting State whose legislation requires that a
signature on an instrument be handwritten may, at the time of signature,
ratification or accession, make a declaration to the effect that a signature
placed on an instrument in its territory must be handwritten.]

i
I
j

i
j
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Article 5

For the purposes of this Convention, a person is
considered to have knowledge of a fact if he has actual
knowledge of that fact or could not have been unaware of
its existence.

Section 2. Interpretation of formal requirements

Article 6

The sum payable by an instrument is deemed to be a
definite sum although the instrument states that it is to be
paid:

(a) With interest;

(b) By instalments at successive dates;

(c) By instalments at successive dates with the stipu
lation on the instrument that upon default in payment
of any instalment the unpaid balance becomes due;

(d) According to a rate ofexchange indicated on the
instrument or to be determined as directed by the
instrument; or

(e) In a currency other than the currency in which the
amount of the instrument is expressed.

Article 7

(1) If there is a discrepancy between the amount of the
instrument expressed in words and the amount expressed
in figures, the amount of the instrument is the amount
expressed in words.

(2) If the amount of the instrument is expressed in a
currency having the same description as that of at least
one other State than the State where payment is to be
made as indicated on the instrument and the specified
currency is not identified as the currency of any particular
State, the currency is to be considered as the currency of
the State where payment is to be made.

(3) If any instrument states that it is to be paid with
interest, without specifying the date from which interest is
to run, interest runs from the date of the instrument.

(4) A stipulation stating that the sum is to be paid with
interest is deemed not to have been written on the
instrument unless it indicates the rate at which interest is
to be paid.

Article 8

(1) An instrument is deemed to be payable on demand:

(a) If it states that it is payable at sight or on demand
or on presentment or if it contains words of similar
import; or

(b) If no time for payment is expressed.

(2) An instrument payable at a definite time which is
accepted or endorsed or guaranteed after maturity is an

instrument payable on demand as regards the acceptor,
the endorser or the guarantor.

(3) An instrument is deemed to be payable at a definite
time if it states that it is payable:

(a) On a stated date or at a fixed period after a stated
date or at a fixed period after the date of the
instrument; or

(b) At a fixed period after sight; or

(c) By instalments at successive dates; or

(d) By instalments at successive dates with the stipu
lation on the instrument that upon default in payment
of any instalment the unpaid balance becomes due.

(4) The time of payment of an instrument payable at a
fixed period after date is determined by reference to the
date of the instrument.

(5) The maturity of a bill payable at a fixed period after
sight is determined by the date of the acceptance.

(6) The maturity of an instrument payable on demand is
the date on which the instrument is presented for
payment.

(7) The maturity of a note payable at a fixed period
after sight is determined by the date of the visa signed by
the maker on the note or, if signature is refused, from the
date of presentment.

(8) Where an instrument is drawn, or made, payable at
one or more months after a stated date or after the date of
the instrument or after sight, the instrument matures on
the corresponding date of the month when payment must
be made. If there is no corresponding date, the instru
ment matures on the last day of that month.

Article 9

(1) A bill may:

(a) Be drawn upon two or more drawees;

(b) Be drawn by two or more drawers;

(c) Be payable to two or more payees.

(2) A note may:

(a) Be made by two or more makers;

(b) Be payable to two or more payees.

(3) If an instrument is payable to two or more payees in
the alternative, it is payable to anyone of them and any
one of them in possession of the instrument may exercise
the rights of a holder. In any other case the instrument is
payable to all of them and the rights of a holder can only
be exercised by all of them.

Article 10

A bill may:

(a) Be drawn by the drawer on himself;

(b) Be drawn payable to his order.
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Section 3. Completion of an incomplete instrument

Article 11

(1) An incomplete instrument which satisfies the
requirements set out in subparagraphs (a) and (f) of
paragraph (2) or (a) and (f) of paragraph (3) of article 1
but which lacks other elements pertaining to one or more
of the requirements set out in paragraph (2) or (3) of
article 1 may be completed and the instrument so
completed is effective as a bill or a note.

(2) When such an instrument is completed without
authority or otherwise than in accordance with the
authority given:

(a) A party who signed the instrument before the
completion may invoke such lack of authority as a
defence against a holder who had knowledge of such
lack of authority when he became a holder;

(b) A party who signed the instrument after the
completion is liable according to the terms of the
instrument so completed.

Chapter nI. Transfer

Article 12

An instrument is transferred:

(a) By endorsement and delivery of the instrument by
the endorser to the endorsee; or

(b) By mere delivery of the instrument if the last
endorsement is in blank.

Article 13

(1) An endorsement must be written on the instrument
or on a slip affixed thereto ("allonge"). It must be signed.

(2) An endorsement may be:

(a) In blank, that is, by a signature alone or by a
signature accompanied by a statement to the effect that
the instrument is payable to a person in possession
thereof;

(b) Special, by a signature accompanied by an indica
tion of the person to whom the instrument is payable.

Article 14

(1) A person is a holder if he is:

(a) The payee in possession of the instrument; or

(b) In possession of an instrument which has been
endorsed to him, or on which the last endorsement is in
blank, and on which there appears an uninterrupted
series of endorsements, even if any of the endorse
ments was forged or was signed by an agent without
authority.

(2) When an endorsement in blank is followed by
another endorsement, the person who signed this last

endorsement is deemed to be an endorsee by the endorse
ment in blank.

(3) A person is not prevented from being a holder by
the fact that the instrument was obtained under circum
stances, including incapacity or fraud, duress or mistake
of any kind, that would give rise to a claim to, or to a
defence upon, the instrument.

Article 15

The holder of an instrument on which the last endorse
ment is in blank may:

(a) Further endorse the instrument either in blank or
to a specified person; or

(b) Convert the blank endorsement into a special
endorsement by indicating therein that the instrument
is payable to himself or to some other specified person;
or

(c) Transfer the instrument in accordance with para
graph (b) of article 12.

Article 16

When the drawer or the maker has inserted in the
instrument such words as "not negotiable", "not transfer
able", "not to order", "pay (X) only" , or words of similar
import, the instrument may not be transferred except for
purposes of collection.

Article 17

(1) An endorsement must be unconditional.

(2) A conditional endorsement transfers the instrument
whether or not the condition is fulfilled.

Article 18

An endorsement in respect of a part of the sum due
under the instrument is ineffective as an endorsement.

Article 19

When there are two or more endorsements, it is
presumed, unless the contrary is established, that each
endorsement was made in the order in which it appears
on the instrument.

Article 20

(1) When an endorsement contains the words "for
collection", "for deposit", "value in collection", "by
procuration", "pay any bank", or words of similar
import, authorizing the endorsee to collect the instrument
(endorsement for collection), the endorsee:

(a) May only endorse the instrument for purposes of
collection;

(b) May exercise all the rights arising out of the
instrument;

(c) Is subject to all claims and defences which may be
set up against the endorser.
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(2) The endorser for collection is not liable upon the
instrument to any subsequent holder.

(3) When an endorsement contains the words "not
negotiable", "not transferable", "not to order", "pay (X)
only", or words of similar import, the instrument may not
be transferred further except for purposes of collection.

Article 21

The holder of an instrument may transfer it to a prior
party or the drawee in accordance with article 12;
nevertheless, in the case where the transferee was a prior
holder of the instrument, no endorsement is required and
any endorsement which would prevent him from qualify
ing as a holder may be struck out.

Article 22

An instrument may be transferred in accordance with
article 12 after maturity, except by the drawee, the
acceptor or the maker.

Article 23

(1) If an endorsement is forged, the person whose
endorsement is forged or any party who signed the
instrument before the forgery has the right to recover
compensation for any damage that he may have suffered
because of the forgery against:

(a) The forger;

(b) The person to whom the instrument was directly
transferred by the forger;

(c) A party or the drawee who paid the instrument
directly to the forger.

(2) However, an endorsee for collection shall not be
liable under paragraph (1) if, at the later of:

(a) The time he receives the proceeds of the instru
ment or

(b) The time at which he accounts to his principal for
them,

he was without knowledge of the forgery, provided that
such absence of knowledge was not due to his negligence.

(3) Also, a party or the drawee who pays an instrument
shall not be liable under paragraph (1) if, at the time he
paid the instrument, he was without knowledge of the
forgery, provided that such absence of knowledge was not
due to his negligence.

(4) Except as against the forger, the damages recover
able under paragraph (1) may not exceed the amount
referred to in article 66 or 67.

Article 23 bis

(1) If an endorsement is made by an agent without
authority or power to bind his principal in the matter, the
principal or any party who signed the instrument before

such endorsement has the right to recover compensation
for any damage that he may have suffered because ofsuch
endorsement against:

(a) The agent;

(b) The person to whom the instrument was directly
transferred by the agent;

(c) A party or the drawee who paid the instrument
directly to the agent.

(2) However, an endorsee for collection shall not be
liable under paragraph (1) if, at the later of:

(a) The time he receives the proceeds of the instru
ment or

(b) The time at which he accounts to his principal for
them,

he was without knowledge that the endorsement did not
bind the principal, provided that such absence of know
ledge was not due to his negligence.

(3) Also, a party or the drawee who pays an instrument
shall not be liable under paragraph (1) if, at the time he
paid the instrument, he was without knowledge that the
endorsement did not bind the principal, provided that
such absence of knowledge was not due to his negligence.

(4) Except as against the agent, the damages recover
able under paragraph (1) may not exceed the amount
referred to in article 66 or 67.

Chapter IV. Rights and Liabilities

Section 1. The rights of a holder and of a protected
holder

Article 24

(1) The holder of an instrument has all the rights
conferred on him by this Convention against the parties
to the instrument.

(2) The holder is entitled to transfer the instrument in
accordance with article 12.

Article 25

(1) A party may set up against a holder who is not a
protected holder:

(a) Any defence available under this Convention;

(b) Any defence based on an underlying transaction
between himself and the drawer or a previous holder or
arising from the circumstances as a result of which he
became a party;

(c) Any defence to contractual liability based on a
transaction between himself and the holder;

(d) Any defence based on incapacity of such party to
incur liability on the instrument or on the fact that such
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party signed without knowledge that his signature
made him a party to the instrument, provided that such
absence of knowledge was not due to his negligence.

(2) The rights to an instrument of a holder who is not a
protected holder are subject to any valid claim to the
instrument on the part of any person.

(2 bis) A holder who is not a protected holder is subject
to a defence under paragraph (1)(b) or to a claim under
paragraph (2) of this article only if he took the instrument
with knowledge of such defence or claim or if he obtained
the instrument by fraud or participated at any time in a
fraud affecting it.

(3) A party may not raise as a defence against a holder
who is not a protected holder the fact that a third person
has a claim to the instrument unless:

(a) Such third person asserted a valid claim to the
instrument; or

(b) Such holder acquired the instrument by theft or
forged the signature of the payee or an endorsee, or
participated in such theft or forgery.

Article 26

(1) A party may not set up against a protected holder
any defence except:

(a) Defences under articles 29(1), 30, 31(1), 32(3),
49, 53, 59 and 80 of this Convention;

(b) Defences based on the underlying transaction
between himself and such holder or arising from any
fraudulent act on the part of such holder in obtaining
the signature on the instrument of that party;

(c) Defences based on the incapacity of such party to
incur liability on the instrument or on the fact that such
party signed without knowledge that his signature
made him a party to the instrument, provided that such
absence of knowledge was not due to his negligence.

(2) The rights to an instrument of a protected holder are
not subject to any claim to the instrument on the part of
any person, except a valid claim arising from the underly
ing transaction between himself and the person by whom
the claim is raised or arising from any fraudulent act on
the part of such holder in obtaining the signature on the
instrument of that person.

Article 27

(1) The transfer of an instrument by a protected holder
vests in any subsequent holder the rights to and upon the
instrument which the protected holder had.

(2) Such rights are not vested in a subsequent holder if:

(a) He participated in a transaction which gives rise
to a claim to, or a defence upon, the instrument;

(b) He has previously been a holder, but not a
protected holder.

Article 28

Every holder is presumed to be a protected holder
unless the contrary is proved.

Section 2. The liability of the parties

A. General provisions

Article 29

(1) Subject to the provisions of articles 30 and 32, a
person is not liable on an instrument unless he signs it.

(2) A person who signs an instrument in a name which is
not his own is liable as if he had signed it in his own name.

Article 30

A forged signature on an instrument does not impose
any liability thereon on the person whose signature was
forged. Nevertheless, such person is liable as if he had
signed the instrument himself where he has, expressly or
impliedly, accepted to be bound by the forged signature
or represented that the signature was his own.

Article 31

(1) If an instrument has been materially altered:

(a) Parties who have signed the instrument subse
quent to the material alteration are liable thereon
according to the terms of the altered text;

(b) Parties who have signed the instrument before the
material alteration are liable thereon according to the
terms of the original text. Nevertheless a party who has
himself made, authorized, or assented to, the material
alteration is liable on the instrument according to the
terms of the altered text.

(2) Failing proof to the contrary, a signature is deemed
to have been placed on the instrument after the material
alteration.

(3) Any alteration is material which modifies the writ
ten undertaking on the instrument of any party in any
respect.

Article 32

(1) An instrument may be signed by an agent.

(2) The signature of an agent placed by him on an
instrument with the authority of his principal and showing
on the instrument that he is signing in a representative
capacity for that named principal, or the signature of a
principal placed on the instrument by an agent with his
authority, imposes liability on the principal and not on
the agent.

(3) A signature placed on an instrument by a person as
agent but without authority to sign or exceeding his
authority, or by an agent with authority to sign but not
showing on the instrument that he is signing in a
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representative capacity for a named person, or showing
on the instrument that he is signing in a representative
capacity but not naming the person whom he represents,
imposes liability thereon on the person signing and not on
the person whom he purports to represent.

(4) The question whether a signature was placed on the
instrument in a representative capacity may be deter
mined only by reference to what appears on the instru
ment.

(5) A person who is liable pursuant to paragraph (3)
and who pays the instrument has the same rights as the
person for whom he purported to act would have had if
that person had paid the instrument.

Article 33

The order to pay contained in a bill does not of itself
operate as an assignment to the payee of funds made
available for payment by the drawer with the drawee.

B. The drawer

Article 34

(1) The drawer engages that upon dishonour of the bill
by non-acceptance or non-payment, and upon any neces
sary protest, he will pay to the holder, or to any
subsequent party who pays the bill in accordance with
article 66, the amount of the bill, and any interest and
expenses which may be recovered under article 66 or 67.

(2) The drawer may exclude or limit his own liability for
acceptance or for payment by an express stipulation on
the bill. Such stipulation has effect only with respect to
the drawer. A stipulation excluding or limiting liability
for payment is operative only if another party is or
becomes liable on the bill.

C. The maker

Article 35

(1) The maker engages that he will pay to the holder, or
to any party who pays the note in accordance with article
66, the amount of the note in accordance with the terms
of that note, and any interest and expenses which may be
recovered under article 66 or 67.

(2) The maker may not exclude or limit his own liability
by a stipulation on the note. Any such stipulation is
without effect.

D. The drawee and the acceptor

Article 36

(1) The drawee is not liable on a bill until he accepts it.

(2) The acceptor engages that he will pay to the holder,
or to any party who pays the bill in accordance with

article 66, the amount of the bill in accordance with the
terms of his acceptance, and any interest and expenses
which may be recovered under article 66 or 67.

Article 37

An acceptance must be written on the bill and may be
effected:

(a) By the signature of the drawee accompanied by
the word "accepted" or by words of similar import; or

(b) By the signature alone of the drawee.

Article 38

(1) An incomplete instrument which satisfies the
requirements set out in article 1(2)(a) may be accepted by
the drawee before it has been signed by the drawer, or
while otherwise incomplete.

(2) A bill may be accepted before, at or after maturity,
or after it has been dishonoured by non-acceptance or
non-payment.

(3) When a bill drawn payable at a fixed period after
sight, or a bill which must be presented for acceptance
before a specified date, is accepted, the acceptor must
indicate the date of his acceptance; failing such indication
by the acceptor, the drawer or the holder may insert the
date of acceptance.

(4) If a bill drawn payable at a fixed period after sight is
dishonoured by non-acceptance and the drawee subse
quently accepts it, the holder is entitled to have the
acceptance dated as of the date on which the bill was
dishonoured.

Article 39

(1) An acceptance must be unqualified. An acceptance
is qualified if it is conditional or varies the terms of the
bill.

(2) If the drawee stipulates on the bill that his accept
ance is subject to qualification:

(a) He is nevertheless bound according to the terms
of his qualified acceptance;

(b) The bill is dishonoured by non-acceptance.

(3) An acceptance relating to only a part of the amount
of the bill is a qualified acceptance. If the holder takes
such an acceptance, the bill is dishonoured by non
acceptance only as to the remaining part.

(4) An acceptance indicating that payment will be made
at a particular address or by a particular agent is not a
qualified acceptance, provided that:

(a) The place in which payment is to be made is not
changed;

(b) The bill is not drawn payable by another agent.
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E. The endorser

Article 40

(1) The endorser engages that upon dishonour of the
instrument by non-acceptance or non-payment, and upon
any necessary protest, he will pay to the holder, or to any
subsequent party who pays the instrument in accordance
with article 66, the amount of the instrument, and any
interest and expenses which may be recovered under
article 66 or 67.

(2) The endorser may exclude or limit his own liability
by an express stipulation on the instrument. Such stipula
tion has effect only with respect to that endorser.

Article 41

(1) Unless otherwise agreed, a person who transfers an
instrument represents to the holder to whom he transfers
the instrument that:

(a) The instrument does not bear any forged or
unauthorized signature;

(b) The instrument has not been materially altered;

(c) At the time of transfer, he has no knowledge of
any fact which would impair the right of the transferee
to payment of the instrument against the acceptor or, in
the case of an unaccepted bill, the drawer, or against
the maker of a note.

(2) Liability of the transferor under paragraph (1) is
incurred only if the transferee took the instrument
without knowledge of the matter giving rise to such
liability.

(3) Where the transferor is liable under paragraph (1),
the transferee may recover, even before maturity, the
amount paid by him to the transferor, plus interest
calculated at the rate of ... , upon return of the instru
ment.

F. The guarantor

Article 42

(1) Payment of an instrument, whether or not it has
been accepted, may be guaranteed, as to the whole or
part of its amount, for the account of a party or the
drawee. A guarantee may be given by any person who
mayor may not already be a party.

(2) A guarantee must be written on the instrument or
on a slip affixed thereto ("allonge").

(3) A guarantee is expressed by the words "guaran
teed", "avai", "good as avai" or words of similar import,
accompanied by the signature of the guarantor.

(4) A guarantee may be effected by a signature alone.
Unless the content otherwise requires:

(a) A signature alone on the front of the instrument,
other than that of the drawer or the drawee, is a
guarantee;

(b) The signature alone of the drawee on the front of
the instrument is an acceptance; and

(c) A signature alone on the back of the instrument
other than that of the drawee is an endorsement.

(5) A guarantor may specify the person for whom he
has become guarantor. In the absence of such specifica
tion, the person for whom he has become guarantor is the
acceptor or the drawee in the case of a bill, and the maker
in the case of a note.

(6) A guarantor may not raise as a defence to his
liability the fact that he signed the instrument before it
was signed by the person for whose account he is a
guarantor, or while the instrument was incomplete.

Article 43

(1) A guarantor is liable on the instrument to the same
extent as the party for whom he has become guarantor,
unless the guarantor has stipulated otherwise on the
instrument.

(2) If the person for whom he has become guarantor is
the drawee, the guarantor undertakes to pay the bill at
maturity.

Article 44

The guarantor who pays the instrument has rights
thereon against the party for whom he became guarantor
and against parties who are liable thereon to that party.

Chapter V. Presentment, dishonour by non-acceptance
or non-payment, and recourse

Section 1. Presentment for acceptance and dishonour
by non-acceptance

Article 45

(1) A bill may be presented for acceptance.

(2) A bill must be presented for acceptance:

(a) When the drawer has stipulated on the bill that it
must be presented for acceptance;

(b) When the bill is drawn payable at a fixed period
after sight; or

(c) When the bill is drawn payable elsewhere than at
the residence or place of business of the drawee, except
where such a bill is payable on demand.

Article 46

(1) The drawer may stipulate on the bill that it must
not be presented for acceptance before a specified date
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or before the occurrence of a specified event. Except
where a bill must be presented for acceptance under
article 45(2), the drawer may stipulate that it must not be
presented for acceptance.

(2) If a bill is presented for acceptance notwithstanding
a stipulation permitted under paragraph (1) and accept
ance is refused, the drawer, the endorser, and their
guarantors are not liable for dishonour by non-accept
ance.

(3) If the drawee accepts a bill notwithstanding a
stipulation that it must not be presented for acceptance,
the acceptance is effective.

Article 47

A bill is duly presented for acceptance if it is presented
in accordance with the following rules:

(a) The holder must present the bill to the drawee on
a business day at a reasonable hour;

(b) A bill drawn upon two or more drawees may be
presented to anyone of them, unless the bill clearly
indicates otherwise;

(c) Presentment for acceptance may be made to a
person or authority other than the drawee if that
person or authority is entitled under the applicable law
to accept the bill;

(d) If a bill is drawn payable on a fixed date,
presentment for acceptance must be made before or on
the date of maturity;

(e) A bill drawn payable on demand or at a fixed
period after sight must be presented for acceptance
within one year of its date;

if) A bill in which the drawer has stated a date or
time-limit for presentment for acceptance must be
presented on the stated date or within the stated time
limit.

Article 48

A necessary or optional presentment for acceptance is
dispensed with:

(a) If the drawee is dead or has no longer the power
freely to deal with his assets by reason of his insol
vency, or is a fictitious person or a person not having
capacity to incur liability on the instrument as an
acceptor, or if the drawee is a corporation, partnership,
association or other legal entity which has ceased to
exist;

(b) When, with reasonable diligence, presentment
cannot be effected within the time-limits prescribed for
presentment for acceptance.

Article 49

If a bill which must be presented for acceptance is not
so presented, the drawer, the endorsers and their guaran
tors are not liable on the bill.

Article 50

(1) A bill is considered to be dishonoured by non
acceptance:

(a) When the drawee, upon due presentment, expre
ssly refuses to accept the bill or acceptance cannot be
obtained with reasonable diligence or when the holder
cannot obtain the acceptance to which he is entitled
under this Convention;

(b) If presentment for acceptance is dispensed with
pursuant to article 48, unless the bill is in fact accepted.

(2) If a bill is dishonoured by non-acceptance the holder
may:

(a) Subject to the provisions of article 55, exercise an
immediate right of recourse against the drawer, the
endorsers and their guarantors;

(b) Exercise an immediate right of recourse against
the guarantor of the drawee.

Section 2. Presentment for payment and dishonour by
non-payment

Article 51

An instrument is duly presented for payment if it is
presented in accordance with the following rules:

(a) The holder must present the instrument to the
drawee or to the acceptor or to the maker on a business
day at a reasonable hour;

(b) A bill drawn upon or accepted by two or more
drawees, or a note signed by two or more makers, may
be presented to anyone of them, unless the instrument
clearly indicates otherwise;

(c) If the drawee or the acceptor or the maker is
dead, presentment must be made to the persons who
under the applicable law are his heirs or the persons
entitled to administer his estate;

(d) Presentment for payment may be made to a
person or authority other than the drawee, the acceptor
or the maker if that person or authority is entitled
under the applicable law to pay the instrument;

(e) An instrument which is not payable on demand
must be presented for payment on the date of maturity
or on the business day which follows;

if) An instrument which is payable on demand must
be presented for payment within one year of its date;

(g) An instrument must be presented for payment:

(i) At the place of payment specified on the
instrument; or

(ii) If no place of payment is specified, at the
address of the drawee or the acceptor or the maker
indicated on the instrument; or
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(iii) If no place of payment is specified and the
address of the drawee or the acceptor or the maker is
not indicated, at the principal place of business or
habitual residence of the drawee or the acceptor or
the maker;

(h) An instrument which is presented at a clearing
house is duly presented for payment if the law of the
place where the clearing-house is located or the rules or
customs of that clearing-house so provide.

Article 52

(1) Delay in making presentment for payment is
excused when the delay is caused by circumstances which
are beyond the control of the holder and which he could
neither avoid nor overcome. When the cause of delay
ceases to operate, presentment must be made with
reasonable diligence.

(2) Presentment for payment is dispensed with:

(a) If the drawer, an endorser or guarantor has
expressly waived presentment; such waiver:

(i) If made on the instrument by the drawer, binds
any subsequent party and benefits any holder;

(ii) If made on the instrument by a party other
than the drawer, binds only that party but benefits
any holder;

(iii) If made outside the instrument, binds only the
party making it and benefits only a holder in whose
favour it was made;

(b) If an instrument is not payable on demand, and
the cause of delay in making presentment continues to
operate beyond 30 days after maturity;

(c) If an instrument is not payable on demand, and
the cause of delay continues to operate beyond 30 days
after the expiration of the time-limit for presentment
for payment;

(d) If the drawee, the maker or the acceptor has no
longer the power freely to deal with his assets by reason
of his insolvency, or is a fictitious person or a person
not having capacity to make payment, or if the drawee,
the maker or the acceptor is a corporation, partnership,
association or other legal entity which has ceased to
exist;

(e) If there is no place at which the instrument must
be presented in accordance with article 51(g).

(3) Presentment for payment is also dispensed with as
regards a bill, if the bill has been protested for dishonour
by non-acceptance.

Article 53

(1) If a bill is not duly presented for payment, the
drawer, the endorsers and their guarantors are not liable
thereon.

(2) If a note is not duly presented for payment, the
endorsers and their guarantors are not liable thereon.

(3) Failure to present an instrument for payment does
not discharge the acceptor or the maker or their guaran
tors or the guarantor of the drawee of liability thereon.

Article 54

(1) An instrument is considered to be dishonoured by
non-payment:

(a) When payment is refused upon due presentment
or when the holder cannot obtain the payment to which
he is entitled under this Convention;

(b) If presentment for payment is dispensed with
pursuant to article 52(2) and the instrument is unpaid at
maturity.

(2) If a bill is dishonoured by non-payment, the holder
may, subject to the provisions of article 55, exercise a
right of recourse against the drawer, the endorsers and
their guarantors.

(3) If a note is dishonoured by non-payment, the holder
may, subject to the provisions of article 55, exercise a
right of recourse against the endorsers and their guaran
tors.

Section 3. Recourse

A. Protest

Article 55

If an instrument has been dishonoured by non-accept
ance or by non-payment, the holder may exercise a right
of recourse only after the instrument has been duly
protested for dishonour in accordance with the provisions
of articles 56 to 58.

Article 56

(1) A protest is a statement of dishonour drawn up at
the place where the instrument has been dishonoured and
signed and dated by a person authorized in that respect by
the law of that place. The statement must specify:

(a) The person at whose request the instrument is
protested;

(b) The place of protest; and

(c) The demand made and the answer given, if any,
or the fact that the drawee or the acceptor or the maker
could not be found.

(2) A protest may be made:

(a) On the instrument itself or on a slip affixed
thereto ("allonge"); or

(b) As a separate document, in which case it must
clearly identify the instrument that has been dishon
oured.

(3) Unless the instrument stipulates that protest must be
made, a protest may be replaced by a declaration written
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on the instrument and signed and dated by the drawee or
the acceptor or the maker, or, in the case of an
instrument domiciled with a named person for payment,
by that named person; the declaration must be to the
effect that acceptance or payment is refused.

(4) A declaration made in accordance with para
graph (3) is deemed to be a protest for the purpose of this
Convention.

Article 57

(1) Protest for dishonour of a bill by non-acceptance
must be made on the day on which the bill is dishonoured
or on one of the two business days which follow.

(2) Protest for dishonour of an instrument by non
payment must be made on the day on which the instru
ment is dishonoured or on one of the two business days
which follow.

Article 58

(1) Delay in protesting an instrument for dishonour is
excused when the delay is caused by circumstances which
are beyond the control of the holder and which he could
neither avoid nor overcome. When the cause of delay
ceases to operate, protest must be made with reasonable
diligence.

(2) Protest for dishonour by non-acceptance or by non
payment is dispensed with:

(a) If the drawer, an endorser or guarantor has
expressly waived protest; such waiver:

(i) If made on the instrument by the drawer, binds
any subsequent party and benefits any holder;

(ii) If made on the instrument by a party other
than the drawer, binds only that party but benefits
any holder;

(iii) If made outside the instrument, binds only the
party making it and benefits only a holder in whose
favour it was made;

(b) If the cause of delay under paragraph (1) in
making protest continues to operate beyond 30 days
after the date of dishonour;

(c) As regards the drawer of a bill, if the drawer and
the drawee or the acceptor are the same person;

(d) If presentment for acceptance or for payment is
dispensed with in accordance with article 48 or 52(2).

Article 59

(1) If a bill which must be protested for non-acceptance
or for non-payment is not duly protested, the drawer, the
endorsers and their guarantors are not liable thereon.

(2) If a note which must be protested for non-payment
is not duly protested, the endorsers and their guarantors
are not liable thereon.

(3) Failure to protest an instrument does not discharge
the acceptor or the maker or their guarantors or the
guarantor of the drawee of liability thereon.

B. Notice of dishonour

Article 60

(1) The holder, upon dishonour of a bill by non
acceptance or by non-payment, must give notice of such
dishonour to the drawer, the endorsers and their guaran
tors.

(2) The holder, upon dishonour of a note by non
payment, must give notice of such dishonour to the
endorsers and their guarantors.

(3) An endorser or a guarantor who receives notice
must give notice of dishonour to the party immediately
preceding him and liable on the instrument.

(4) Notice of dishonour operates for the benefit of any
party who has a right of recourse on the instrument
against the party notified.

Article 61

(1) Notice of dishonour may be given in any form
whatever and in any terms which identify the instrument
and state that it has been dishonoured. The return of the
dishonoured instrument is sufficient notice, provided it is
accompanied by a statement indicating that it has been
dishonoured.

(2) Notice of dishonour is duly given if it is communi
cated or sent to the party to be notified by means
appropriate in the circumstances, whether or not it is
received by that party.

(3) The burden of proving that notice has been duly
given rests upon the person who is required to give such
notice.

Article 62

Notice of dishonour must be given within the two
business days which follow:

(a) The day of protest or, if protest is dispensed with,
the day of dishonour; or

(b) The receipt of notice given by another party.

Article 63

(1) Delay in giving notice of dishonour is excused when
the delay is caused by circumstances which are beyond
the control of the holder and which he could neither avoid
nor overcome. When the cause of delay ceases to
operate, notice must be given with reasonable diligence.

(2) Notice of dishonour is dispensed with:

(a) If after the exercise of reasonable diligence notice
cannot be given;
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(b) If the drawer, an endorser or guarantor has
expressly waived notice of dishonour; such waiver:

(i) If made on the instrument by the drawer, binds
any subsequent party and benefits any holder;

(ii) If made on the instrument by a party other
than the drawer, binds only that party but benefits
any holder;

(iii) If made outside the instrument, binds only the
party making it and benefits only a holder in whose
favour it was made;

(c) As regards the drawer of the bill, if the drawer
and the drawee or the acceptor are the same person.

Article 64

Failure to give notice of dishonour renders a person
who is required to give such notice under article 60 to a
party who is entitled to receive such notice liable for any
damages which that party may suffer from such failure,
provided that such damages do not exceed the amount
referred to in article 66 or 67.

Section 4. Amount payable

Article 65

The holder may exercise his rights on the instrument
against anyone party, or several or all parties, liable
thereon and is not obliged to observe the order in which
the parties have become bound.

Article 66

(1) The holder may recover from any party liable:

(a) At maturity: the amount of the instrument with
interest, if interest has been stipulated for;

(b) After maturity:

(i) The amount of the instrument with interest, if
interest has been stipulated for, to the date of
maturity;

(ii) If interest has been stipulated to be paid after
maturity, interest at the rate stipulated, or in the
absence of such stipulation, interest at the rate
specified in paragraph (2), calculated from the
date of presentment on the sum specified in para
graph (1)(b)(i);

(iii) Any expenses of protest and of the notices
given by him;

(c) Before maturity:

(i) The amount of the bill with interest, if interest
has been stipulated for, to the date of payment,
subject to a discount from the date of payment to the
date of maturity, calculated in accordance with
paragraph (3);

(ii) Any expenses of protest and of the notices
given by him.

(2) The rate of interest shall be [2] per cent per annum
above the official rate (bank rate) or other similar
appropriate rate effective in the main centre of the
country where the instrument is payable. If there is no
such rate, the rate of interest shall be [2] per cent per
annum above the official rate (bank rate) or other similar
appropriate rate effective in the main centre of the
country in the currency of which the instrument is
payable. In the absence of any such rates, the rate of
interest shall be [ ] per cent per annum.

(3) The discount shall be at the official rate (discount
rate) or other similar appropriate rate effective on the
date when recourse is exercised at the place where the
holder has his principal place of business, or if he does not
have a place of business his habitual residence, or if there
is no such rate then at the rate of [ ] per cent per annum.

Article 67

A party who pays an instrument in accordance with
article 66 may recover from the parties liable to him:

(a) The entire sum which he was obliged to pay in
accordance with article 66 and has paid;

(b) Interest on that sum at the rate specified in article
66, paragraph (2), from the date on which he made
payment;

(c) Any expenses of the notices given by him.

Chapter VI. Discharge

Section 1. Discharge by payment

Article 68

(1) A party is discharged of liability on the instrument
when he pays the holder, or a party subsequent to himself
who has paid the instrument and is in possession thereof,
the amount due pursuant to article 66 or 67:

(a) At or after maturity; or

(b) Before maturity, upon dishonour by non-accept
ance.

(2) Payment before maturity other than under para
graph (l)(b) of this article does not discharge the party
making the payment of his liability on the instrument
except in respect of the person to whom payment was
made.

(3) A party is not discharged of liability if he pays a
holder who is not a protected holder and knows at the
time of payment that a third person has asserted a valid
claim to the instrument or that the holder acquired the
instrument by theft or forged the signature of the payee
or an endorsee, or participated in such theft or forgery.
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(4) (a) A person receiving payment of an instrument
must, unless agreed otherwise, deliver:

(i) To the drawee making such payment, the
instrument;

(ii) To any other person making such payment, the
instrument, a receipted account, and any protest.

(a bis) In the case of an instrument payable by
instalments at successive dates, the drawee or a party
making a payment, other than payment of the last
instalment, may require that mention of such payment
be made on the instrument and that a receipt therefor
be given to him.

(b) The person from whom payment is demanded
may withhold payment if the person demanding pay
ment does not deliver the instrument to him. Withhold
ing payment in these circumstances does not constitute
dishonour by non-payment under article 54.

(c) If payment is made but the person paying, other
than the drawee, fails to obtain the instrument, such
person is discharged but the discharge cannot be set up
as a defence against a protected holder.

Article 69

(1) The holder is not obliged to take partial payment.

(2) If the holder who is offered partial payment does not
take it, the instrument is dishonoured by non-payment.

(3) If the holder takes partial payment from the drawee
or the acceptor or the maker:

(a) The acceptor or the maker is discharged of his
liability on the instrument to the extent of the amount
paid; and

(b) The instrument is to be considered as dishon
oured by non-payment as to the amount unpaid.

(4) If the holder takes partial payment from a party to
the instrument other than the drawee, the acceptor or the
maker:

(a) The party making payment is discharged of his
liability on the instrument to the extent of the amount
paid; and

(b) The holder must give such party a certified copy
of the instrument and of any authenticated protest.

(5) The drawee or a party making partial payment may
require that mention of such payment be made on the
instrument and that a receipt therefor be given to him.

(6) If the balance is paid, the person who receives it and
who is in possession of the instrument must deliver to the
payor the receipted instrument and any authenticated
protest.

Article 70

(1) The holder may refuse to take payment in a place
other than the place where the instrument was presented
for payment in accordance with article 51.

(2) If in such case payment is not made in the place
where the instrument was presented for payment in
accordance with article 51, the instrument is considered
as dishonoured by non-payment.

Article 71

(1) An instrument must be paid in the currency in which
the amount of the instrument is expressed.

(1 bis) When the amount of an instrument is expressed
in a monetary unit of account within the meaning of
article 4(11) and does not specify a currency of payment,
the instrument is to be paid in the currency of the place of
payment. However, this provision does not apply if,
between the person making the payment and the person
receiving it, the unit of account is transferable.

(2) The drawer or the maker may indicate on the
instrument that it must be paid in a specified currency
other than the currency in which the amount of the
instrument is expressed. In that case:

(a) The instrument must be paid in the currency so
specified;

(b) The amount payable is to be calculated according
to the rate of exchange indicated on the instrument.
Failing such indication, the amount payable is to be
calculated according to the rate of exchange for sight
drafts (or, if there is no such rate, according to the
appropriate established rate of exchange) on the date
of maturity:

(i) Ruling at the place where the instrument must
be presented for payment in accordance with article
51(g), if the specified currency is that of that place
(local currency); or

(ii) If the specified currency is not that of that
place, according to the usages of the place where the
instrument must be presented for payment in accord
ance with article 51(g);

(c) If such an instrument is dishonoured by non
acceptance, the amount payable is to be calculated:

(i) If the rate of exchange is indicated on the
instrument, according to that rate;

(ii) If no rate of exchange is indicated on the
instrument, at the option of the holder, according to
the rate of exchange ruling on the date of dishonour
or on the date of actual payment;

(d) If such an instrument is dishonoured by non
payment, the amount payable is to be calculated:

(i) If the rate of exchange is indicated on the
instrument, according to that rate;

I
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(ii) If no rate of exchange is indicated on the
instrument, at the option of the holder, according to
the rate of exchange ruling on the date of maturity or
on the date of actual payment.

(3) Nothing in this article prevents a court from award
ing damages for loss caused to the holder by reason of
fluctuations in rates of exchange if such loss is caused by
dishonour for non-acceptance or non-payment.

(4) The rate of exchange ruling at a certain date is the
rate of exchange ruling, at the option of the holder, at the
place where the instrument must be presented for pay
ment in accordance with article 51(g) or at the place of
actual payment.

Article 72

(1) Nothing in this Convention prevents a Contracting
State from enforcing exchange control regulations applic
able in its territory, including regulations which it is
bound to apply by virtue of international agreements to
which it is a party.

(2) (a) If, by virtue of the application of paragraph (1)
of this article, an instrument drawn in a currency which
is not that of the place of payment must be paid in local
currency, the amount payable is to be calculated
according to the rate of exchange for sight drafts (or, if
there is no such rate, according to the appropriate
established rate of exchange) on the date of present
ment ruling at the place where the instrument must be
presented for payment in accordance with article 51(g).

(b) (i) If such an instrument is dishonoured by
non-acceptance, the amount payable is to be calcu
lated, at the option of the holder, at the rate of
exchange ruling on the date of dishonour, or on the
date of actual payment.

(ii) If such an instrument is dishonoured by non
payment, the amount is to be calculated, at the option
of the holder, according to the rate ofexchange ruling
on the date of presentment or on the date of actual
payment.

(iii) Paragraphs (3) and (4) ofarticle 71 are applic
able where appropriate.

Section 2. Discharge of a prior party

Article 73

(1) When a party is discharged wholly or partly of his
liability on the instrument, any party who has a right of
recourse against him is discharged to the same extent.

(2) Payment by the drawee of the whole or a part of the
amount of a bill to the holder, or to any party who has
paid the bill in accordance with article 66, discharges all
parties of their liability to the same extent.

Chapter VII. Lost Instruments

Article 74

(1) When an instrument is lost, whether by destruction,
theft or otherwise, the person who lost the instrument
has, subject to the provisions of paragraph (2) of this
article, the same right to payment which he would have
had if he had been in possession of the instrument. The
party from whom. payment is claimed cannot set up as a
defence against liability on the instrument the fact that
the person claiming payment is not in possession thereof.

(2) (a) The person claiming payment of a lost instru
ment must state in writing to the party from whom he
claims payment:

(i) The elements of the lost instrument pertaining
to the requirements set forth in article 1(2) or 1(3);
for this purpose the person claiming payment of the
lost instrument may present to that party a copy of
that instrument;

(ii) The facts showing that, if he had been in
possession of the instrument, he would have had a
right to payment from the party from whom payment
is claimed;

(iii) The facts which prevent production of the
instrument.

(b) The party from whom payment of a lost instru
ment is claimed may require the person claiming
payment to give security in order to indemnify him for
any loss which he may suffer by reason of the subse
quent payment of the lost instrument.

(c) The nature of the security and its terms are to be
determined by agreement between the person claiming
payment and the party from whom payment is claimed.
Failing such an agreement, the court may determine
whether security is called for and, if so, the nature of
the security and its terms.

(d) If the security cannot be given, the court may
order the party from whom payment is claimed to
deposit the amount of the lost instrument, and any
interest and expenses which may be claimed under
article 66 or 67, with the court or any other competent
authority or institution, and maydetermine the dura
tion of such deposit. Such deposit is to be considered as
payment to the person claiming payment.

Article 75

(1) A party who has paid a lost instrument and to whom
the instrument is subsequently presented for payment by
another person must notify the person to whom he paid of
such presentment.

(2) Such notification must be given on the day the
instrument is presented or on one of the two business
days which follow and must state the name of the person
presenting the instrument and the date and place of
presentment.
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(3) Failure to notify renders the party who has paid the
lost instrument liable for any damages which the person
whom he paid may suffer from such failure, provided that
the damages do no exceed the amount referred to in
article 66 or 67.

(4) Delay in giving notice is excused when the delay is
caused by circumstances which are beyond the control of
the person who has paid the lost instrument and which he
could neither avoid nor overcome. When the cause of
delay ceases to operate, notice must be given with
reasonable diligence.

(5) Notice is dispensed with when the cause of delay in
giving notice continues to operate beyond 30 days after
the last date on which it should have been given.

Article 76

(1) A party who has paid a lost instrument in accord
ance with the provisions of article 74 and who is subse
quently required to, and does, pay the instrument, or
who, by reason of the loss of the instrument, then loses
his right to recover from any party liable to him, has the
right:

(a) If security was given, to realize the security; or

(b) If the amount was deposited with the court or
other competent authority or institution, to reclaim the
amount so deposited.

(2) The person who has given security in accordance
with the provisions of paragraph (2)(b) of article 74 is
entitled to obtain release of the security when the party
for whose benefit the security was given is no longer at
risk to suffer loss because of the fact that the instrument is
lost.

Article 77

A person claiming payment of a lost instrument duly
effects protest for dishonour by non-payment by the use
of a written statement that satisfies the requirements of
article 74, paragraph (2)(a).

Article 78

A person receiving payment of a lost instrument in
accordance with article 74 must deliver to the party
paying the written statement required under article 74,
paragraph (2)(a), receipted by him and any protest and a
receipted account.

Article 79

(1) A party who has paid a lost instrument in accord
ance with article 74 has the same rights which he would
have had if he had been in possession of the instrument.

(2) Such party may exercise his rights only if he is in
possession of the receipted written statement referred to
in article 78.

Chapter VIII. Limitation (prescription)

Article 80

(1) A right of action arising on an instrument may no
longer be exercised after four years have elapsed:

(a) Against the maker, or his guarantor, of a note
payable on demand, from the date of the note;

(b) Against the acceptor or the maker. or their
guarantor of an instrument payable at a definite time,
from the date of maturity;

(c) Against the acceptor of a bill payable on demand,
from the date on which it was accepted;

(d) Against the drawer or an endorser or their
guarantor, from the date of protest for dishonour by
non-acceptance or non-payment or, where protest is
dispensed with, from the date of dishonour.

(2) If a party has paid the instrument in accordance with
article 66 or 67 within one year before the expiration of
the period referred to in paragraph (1) of this article, such
party may exercise his right of action against a party liable
to him within one year from the date on which he paid the
instrument.

3. Working paper submitted to the Working Group on International Negotiable
Instruments at its fourteenth session - draft Convention on International Bills of
Exchange and International Promissory Notes: some considerations and suggestions
relating to major controversial issues: note by the secretariat (A/CN.9/WG.IV/WP.30)

[Original: English]

1. The Working Group, at its thirteenth session,! consi
dered the major controversial issues, namely the concept
of holder and protected holder, the effect of forged
endorsements and the liability of the transferor by mere
delivery or by endorsement. In this connection, it
requested the secretariat to consider or study certain
questions relating to the major controversial issues and to

lReport of the Working Group on International Negotiable Instru
ments on the work of its thirteenth session (New York, 7-18 January
1985), AlCN.9/261.

draft or re-draft pertinent provisions. 2 This note has been
prepared pursuant to that request.

A. Defences available against holder or protected
holder; dermition of protected holder (A/CN.9/261,

paras. 23-26)

1. Article 26(l) (b)

2. The following modification of article 26(1)(b) is
suggested:

2A/CN.9/261, paras. 26, 39, 48, 59, 63 and 67.
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"(1) A party may not set up against a protected
holder any defence except:

(a)

(b) Defences resulting from a transaction between
himself and such holder that would be available as
defences against contractual liability or defences aris
ing from any fraudulent act on the part of such
holder in obtaining the signature on the instrument
of that party;"

3. Under this modified version of subparagraph (b),
where the protected holder has dealt with a party, that
party may set up against such holder not only defences
derived from the transaction between them which gave
rise to the issue or transfer of the instrument, but also
defences based on another transaction, unrelated to the
issue or transfer, provided that the defence is one that
may be invoked against contractual liability. The
rationale for this rule is that it would prevent circuity of
action. Following this rationale, there may be no need for
limiting the modification, as was suggested in the Work
ing Group,3 to those defences deriving from agreements
which were related to the underlying transaction such as
agreements for prolongation.

4. Thus, if the maker (A) issued a note of SwF 100 to
the payee (P) and P transferred the note to C in payment
of a sale of goods transaction between P and C, P could,
in a recourse action by C against P upon dishonour of the
note by A, set up as a defence to his liability on the note
the fact that, for instance, Cowed P SwF 100 on account
of a loan made by P to C, even though the loan was
unrelated to the transfer of the instrument.

5. Therefore, if a defence would be available to P in an
action by C based on contract, that defence would also be
available to P in an action by C on the note. The question
whether any defence and, if so, which ones would be
available to P in an action by C based on contract is to be
determined by the applicable national law.

2. Article 25(l) (c)

6. If the above suggested modification of arti
cle 26(1)(b) were accepted, article 25(1)(c) could be
brought into accordance with it as follows:

"(c) Any defence resulting

(i) from the underlying transaction between himself
and the holder;

(ii) from any other transaction between himself and
the holder that would be available as a defence against
contractual liability;"

3. Article 4(7)(a)

7. The following modification of article 4(7)(a) is sug
gested:

"(7) 'Protected holder' means the holder of an instru
ment which, when he obtained it, was complete or, if

3A/CN.9/261, para. 25.

incomplete as referred to in article 11(1), was com
pleted by him in accordance with an agreement entered
into, provided that, when he became a holder: 4

(a) He was without knowledge of a claim to, or
defence to liability on, the instrument referred to in
article 25, other than in paragraph (l)(c)(ii), or of the
fact that it was dishonoured by non-acceptance or
non-payment; and"

8. The fact that, when the holder took the instrument,
he had knowledge of a defence to liability on the
instrument derived from a transaction between himself
and the holder unrelated to the issue or transfer of the
instrument (Le. the defence available under the suggested
redraft of article 25(1)(c)(ii)) should not prevent the
holder from being a protected holder. As a protected
holder he would not be subject to the defences available
under article 25 but only to those available under
article 26.

4. Additional modifications of articles 25 and 26

9. The secretariat suggests modifying article 25(3)(b) as
follows:

"(3) A party may not raise as a defence against a
holder who is not a protected holder the fact that a
third person has a claim to the instrument unless:

(a)

(b) Such holder acquired the instrument by theft or
forged the signature of the payee or an endorsee, or
participated in such theft or forgery."

10. This addition is intended to correct what appears to
have been a legislative oversight and to align it with the
corresponding "mirror image" provision of article 68(3).

11. The secretariat suggests modifying article 26(1)(a)
as follows:

"(1) A party may not set up against a protected
holder any defence except:

(a) Defences under articles 29(1),30, 31(1), 32(3),
49, 53,59 and 80 of this Convention;"

12. It appears that the reference to article 59, which had
been included in an early draft version of article 26(1)(a) ,
was deleted in the context of the draft Convention on
International Cheques as being inappropriate in that
context and subsequently, for the sake of harmony
between the two draft Conventions, also omitted in the
draft Convention on International Bills of Exchange and
International Promissory Notes. However, it is submitted
that failure to make a necessary protest as referred to in
article 59 should be a defence against the protected
holder of a bill or a note.

~he opening words of paragraph (7) are given here in the revised
form as adopted by the Working Group at its thirteenth session, NCN.9/
261, paras. 9-14.
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B. DeJ7nition of knowledge,article 5 (AlCN.9/261,
para. 67)

13. The following modification of article 5 is suggested:

"For the purposes of this Convention, a person is
considered to have knowledge of a fact if he has actual
knowledge of that fact or

Variant A: if he deliberately disregarded facts or cir
cumstances known to him which, but for
such disregard, would have given him
actual knowledge.

Variant B: if there exist facts or circumstances which
would have given him actual knowledge
had he not deliberately disregarded them.

Variant C: if he does not have actual knowledge
because he wilfully disregarded. facts or
circumstances known to him."

14. The proposed text, whichever drafting variant may
be chosen, retains the principle that knowledge means
actual knowledge; however, it allows the imputing of
knowledge to a person who did not have actual know
ledge on the ground that that person knew of facts or
circumstances which, but for his wilful or deliberate
disregard of them, would have given him actual know
ledge of the fact at issue.. Such cases where a person
wilfully closes his eyes may be illustrated by the following:

Example: Various bills and notes are stolen from
Payee (P). P informs among others A about the theft and
requests him to compare the signature on any instrument
that may be offered to him with the specimen signature of
P which A has in his hands. Later, A takes a bill, on
which the endorsement of P is forged, without examining
the signature, although he remembers P's earlier warning.
He deliberately closes his eyes because of an overwhelm
ing interest in acquiring this bill, for example, because he
does not want to endanger the conclusion of an advan
tageous deal. In such a case it seems justified to treat A as
if he had actual knowledge.

15. It should be noted that the suggested modification
of article 5 would not cover any instance of negligence or
carelessness which does not amount to wilful disregard.
However this restriction is irrelevant in the context of
those pr~visions of the draft Convention where lack of
knowledge is qualified by words such as "provided that
such absence of knowledge was not due to his negligence"
(see articles 23(2), (3) and 23 bis (2), (3) as adopted
by the Working Group, A/CN.9/261 , paras. 38, 47;
articles 25(1)(d) and 26(1)(c)).

C. Limit of liability in articles 23(4) and 23 bis (4)
(A/CN.9/261, paras. 39 and 48)

16. The following modification of article 23(4) is sug
gested:

"(4) Except as against the forger, the damages recov
erable under paragraph (1) may not exceed the amount

of the instrument, plus interest calculated at the rate of
... , and any reimbursement [actually paid] for expenses
ofprotest and notices, and any interest or cost incidental
to the giving of security under article 74."

17. The above text is intended to avoid the reference to
articles 66 and 67, which was viewed as questionable by
some representatives and observers at the last session of
the Working Group. If this proposed wording is accepted,
it should also be used in the new article 23 bis (4). 5

D. Liability of transferor, article 41 (A/CN.9/261,
paras. 49-63)

1. Nature ofliability oftransferor by mere delivery (or by
endorsement "without recourse")

18. Article 29 of the draft Convention sets forth the
general principle that a person is not liable on an
instrument unless he signs it. Accordingly, a person who
transfers an instrument by mere delivery, without
endorsement, incurs no liability on the instrument to his
transferee and other subsequent holders.

19. However, most, if not all, legal systems recognize
some kind of liability of a transferor by mere delivery,
which is based on the assumption that a person, in
transferring an instrument, makes certain implied rep
resentations or warranties. In common law systems such
liability is expressly regulated in the statutory enactments
of negotiable instruments law. In civil law systems such
liability derives from the general law of obligations or
contract, in particular the law of sale. Under all systems,
a transferor by mere delivery, unlike an endorser, does
not guarantee payment of the instrument. His liability is
not on the instrument but rests on other grounds.

(a) Common law

20. Under section 58(3) of the English Bills of Exchange
Act, 1882 (BEA), and those enactments that are directly
derived from it,6 the transferor of a bearer bill is liable to
reimburse his immediate transferee who gave value to
him if:

(a) the bill is not what it purports to be (Le. if it is a
forgery);

(b) he has no right to transfer it (Le. he has a
defective title);

(c) he is at the time of ~ransfer aware of any fa~t

which renders it valueless (Le. he knows that the bill
will not be paid).

Section 58 (3) of the BEA also applies where a party
endorses a bill "without recourse".

5A/CN.9/261, para. 48.
6E.g. Australian Bills of Exchange Acts (1909-1936) section 63; New

Zealand Bills of Exchange Act, 15 of 1908, section 58; Sri Lanka Bills of
Exchange Ordinance, Chapter 18 of the Revised Statutes (1938), section
58; Canadian Bills of Exchange Act, Chapter 16 of the Revised Statutes
(1927), sections 137, 138.
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21. Under section 3-417(2) of the Uniform Commer
cial Code of the United States of America (UCC) , the
transferor whether by endorsement or by mere delivery
who receives consideration warrants to his transferee who
takes the instrument in good faith:?

(a) that he has good title to the instrument;

(b) that all signatures are genuine or authorized;

(c) that the instrument has not been materially al
tered;

(d) that no defence of any party is good against him;
and

(e) that he has no knowledge of any insolvency
proceeding instituted with respect to the maker or
acceptor or the drawer of an unaccepted instrument.

Where a party endorses "without recourse", the war
ranty stated under (d) above is limited to a warranty that
the transferor has no knowledge of such a defence.

22. The liability of the transferor by mere delivery
under the above mentioned enactments is not, as is the
liability of an endorser on the instrument, conditioned by
presentment, dishonour and any necessary notice of
dishonour or protest of the instrument, but arises at the
time of the transfer. The transferee has an action for
breach of warranty immediately upon his discovery ofa
fact constituting such breach, irrespective of whether the
instrument has matured.

23. The type and nature of liability incurred by the
transferor by mere delivery may be illustrated by the
following:

Example: X forges on a note the signature of Maker
(M) and issues it to Payee (P). P endorses the note in
blank and delivers it to A. A delivers the note to B. Upon
presentment at maturity, M refuses to pay. B would have
a recourse action against P, based on P's endorsement,
but would not have any action on the instrument against
A since A has not signed it. B, however, would have a
special statutory right to proceed against A on the ground
that A transferred an instrument in breach of a represen
tation he impliedly made, namely in the case at issue that
the note is what it purports to be (BEA) or that all
signatures are genuine or authorized (UCC).

24. As mentioned, an important distinction between an
action on the instrument by way of recourse and an action
off the instrument is that the action off the instrument is
not conditioned upon presentment, dishonour and notice
of dishonour or protest. In the above example, B, upon
discovering that the maker's signature was forged, need
not wait till the day of maturity and non-payment of the
note before suing A.

7Where a transfer is by endorsement, the warranties are given in
favour of all subsequent transferees.

(b) Civil law

25. Unlike the common law statutes, the negotiable
instruments laws of civil law countries do not set forth
provisions regarding the liability of the transferor by mere
delivery.8 Doctrinal writings in these countries give little
or no discussion of such liability and, at most, treat the
matter in a cursory fashion.

26. In civil law countries, the question whether a
transferor by delivery and, for that matter, an endorser
who endorses without recourse make implied representa
tions9 is to be answered by reference to the general law,
more particularly by reference to the provisions in the
civil code governing the sale of claims and other incor
poreal rights. lo Under these provisions, the transferor by
delivery guarantees the existence of the rights embodied
in the instrument at the time of transfer; exceptions to
this rule relate to instances which hardly ever occur in
international commercial practice. The remedy for breach
of the representation or guarantee thus made is a civil
action for damages.

(c) Tentative conclusion

27. It would appear that most, if not all, legal systems
recognize that a transferor by mere delivery or an
endorser who endorses without recourse may be liable
where the instrument transferred is not what he impliedly
represented it to be. Whereas the common law statutes
on negotiable instruments set forth specific provisions in
this. respect, the negotiable instruments laws of civil law
countries are silent on the point and regard must be had
to general provisions of the civil code. The dearth of
judicial decisions and writings on this issue in civil law
countries causes considerable difficulty in ascertaining,
and reporting here, in respect of which defects or
infirmities the transferor by delivery makes an implied
guarantee and whether an action on the ground of breach
of such guarantee is available to the transferee before
maturity of the instrument, i.e. upon his discovery of the
infirmity.

28. In view of the above, it may be thought unsatisfac
tory if the proposed Convention were to remain silent on
the point and the issue were to be left to the applicable
national law. Before drawing a final conclusion, consider-

RAn exception is provided by Colombia and Panama whose negotiable
instruments law is inspired by the Uniform Negotiable Instruments Law
(1896) of the United States. Articles 67 and 68 of the Colombian Law 46
of 1923 and article 65 of the Panamanian Law 52 of 1917, following
section 65 of the Uniform Negotiable Instruments Law, provide that a
person negotiating an instrument by delivery or by qualified endorse
ment, warrants:

(a )That the instrument is genuine and in all respects what it purports
to be;

(b)That he has good title to it;
(c)That he has no knowledge of any fact which would impair the

validity of the instrument or render it valueless.
Where the negotiation is by delivery alone, the warranty extends only

in favour of the immediate transferee.
"The basis for liability may be somewhat differently described.
IOE.g. French Civil Code, art. 1693; German Civil Code, art. 437;

Italian Civil Code, art. 1266; Mexican Commercial Code, art. 39 and
Civil Code, art. 2043; Netherlands Civil Code, arts. 1570-1571.
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ation should be given to the question whether liability for
the infirmities listed in article 41(1) should also be
imposed on a transferor by endorsement and delivery.

2. Extension of article 41 to endorsers

(a) General considerations

29. All negotiable instruments laws recognize that an
endorser, unless he has stipulated otherwise, undertakes
to pay the instrument if it is dishonoured by non
acceptance or non-payment. Depending on the law which
is applicable, the conditions precedent to such liability are
due presentment, protest or the giving of notice of
dishonour.

30. As noted above (para. 21), under at least one
negotiable instruments law (UCC) the endorser also
represents that he has good title to the instrument, that all
signatures are genuine or authorized, that the instrument
has not been materially altered, that no defence of any
party is good against him and that he has no knowledge of
any insolvency proceeding instituted with respect to the
maker or acceptor or the drawer of an unaccepted
instrument. This liability of the endorser is available to
the holder before the maturity of the instrument.

31. Under systems other than the UCC the holder's
remedies may only be derived from the general law of
contract or the law of sale. Within these systems,
different positions are taken as to whether in fact liability
of an endorser off the instrument is recognized. One
position is that there is no need for such liability on the
grounds that the liability of an endorser on his endorse
ment is sufficient to compensate the transferee. Some
times this result is explained by means of an econtrario
argument where there is in the negotiable instruments law
a specific rule imposing such liability only upon a
transferor by mere delivery.

32. The opposite position is that the existence of
liability on the endorsement does not exclude liability off
the instrument under the general law as a result of the fact
of delivery which, after all, takes place both in the case of
a mere delivery and in the case where the transferor
endorses the instrument. The practical relevance of
liability off the instrument is that the endorsee would not
have to wait for the dishonour of the instrument, as he
has in respect of his rights under the endorsement, but
has an immediate right of action without there being a
dishonour. This liability is of particular importance in
those cases where the transferor endorses the instrument
without recourse. Another situation where such liability
gains practical relevance is where, within one and the
same transaction, endorser and transferor are not identi
cal (e.g. agent liable on endorsement and principal liable
as transferor) and one of them is insolvent.

(b) Conclusion

33. As has been observed by some Governments in
their comments on article 41 of the draft Convention, if

the draft Convention were to impose a liability off the
instrument on a transferor by mere delivery but not on a
transferor by endorsement and delivery, a more extensive
liability would then be imposed on a transferor by mere
delivery in that his liability would not be conditioned
upon presentment, dishonour and the making of protest
and, furthermore, could be invoked by his transferee
before maturity of the instrument. Moreover, it would
appear that the considerations set forth in paras. 18 to 28
supporting the imposition of liability on a transferor by
mere delivery would apply with similar force to the
question whether such liability should also be imposed on
an endorser.

34. It would, therefore, seem appropriate and desirable
to treat these two situations alike. Consequently, the
draft Convention should either include a regime in
respect of such liability for both the transferor by mere
delivery and the transferor by endorsement and delivery
or not deal with this liability off the instrument at all.

35. If it were decided that the draft Convention should
include provisions in this respect, the Working Group
may wish to consider the revised draft of article 41, as set
forth and explained below (paras. 43-53).

36. If it were, however, decided that the draft Conven
tion should not deal with such liability, the Working
Group may wish to consider, as regards the liability of an
endorser off the instrument, whether

(a) the matter should be left to the applicable
national law, or

(b) the draft Convention should expressly exclude the
application of national law.

37. As to the approach under (a), it is questionable
whether the draft Convention could satisfactorily achieve
its objectives or accommodate the relevant rules of an
applicable national law. Various fact patterns could be
envisaged which might lead one to conclude that this
approach is perhaps not the most commendable.

Example: Seller, on 1 September, draws a bill, subject
to the Convention, on Buyer in favour of himself. The bill
is drawn payable on 1 December. On 5 September Seller
endorses and delivers the bill to A. On 6 September A
learns that the goods delivered by Seller to Buyer were
defective and that Buyer thus has a defence to his liability
on the bill to Seller.

38. If the draft Convention were to leave room for the
application of a national law, in order to determine
whether Seller, in addition to his liability under the
Convention as an endorser, may also be liable to A off
the instrument, one would obviously first have to deter
mine which law was applicable. Such a determination
may not be free from difficulties. But assuming that the
applicable law could be determined and that it did not
recognise a liability off the instrument in respect of a
transferor by endorsement and delivery, A, in the above
example, would have an action against Seller, by way of
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recourse, only if Buyer dishonoured the bill. A different
result would obtain if the applicable law made available
to A an action for breach by Seller of the warranty he
gives as transferor that no defence of any party is good
against him (cf. UCC, s. 3-417(2)(d». In such event A
may bring an action for damages against Seller or rescind
the transaction between him and Seller already on 6
September.

39. It may be asked whether it would be acceptable for
such different results to occur under a Convention setting
forth uniform rules in respect of international negotiable
instruments.

40. More problematic is the question whether a national
law which makes a breach of warranty action available to
the transferee where, say, an endorsement is forged, such
as the UCC, can properly be accommodated within the
system of the draft Convention. Under the UCC, the
breach of warranty action may be justified by the fact that
the transferee of an instrument containing a forged
endorsement is not a holder and, consequently, has no
right to payment of the instrument. Under the draft
Convention, however, a forged endorsement does not
prevent the transferee from being a holder, and thus from
being entitled to payment, though he may incur liability
under article 23.

41. The approach under (b) above would expressly
exclude the application of national law. Its advantages are
that there would be no need to ascertain the applicable
national law and that the regime regarding the liability of
a transferor by endorsement would be uniform. How
ever, the express exclusion of national law should not
prevent the matter from being governed by private
contract. In many countries, special provisions, often in
the form of general banking conditions or contained in
the contract of deposit between customer and bank, may
apply where a bill of exchange is endorsed to a bank for
collection or is discounted. By virtue of such provisions
banks usually are entitled, in case of dishonour, to charge
back the amount credited to the account of the endorser/
transferor. By virtue of applicable general conditions, a
bank may also be authorized to charge back, under
certain circumstances, the amount credited even before
maturity.

42. Therefore, it may be thought that, given the vague
ness of national laws, the legal regime for international
negotiable instruments which the draft Convention seeks
to establish would gain in clarity and certainty if it set
forth basic provisions establishing liability off the instru
ment in respect of an endorser. Obviously, this solution
would make sense only if it were decided that the draft
Convention should contain provisions regarding the lia
bility of the transferor by mere delivery.

3. Proposed redraft of article 41 (A/CN.9/261, paras.
56-59)

43. The following revised draft of article 41 is suggested:

"Article 41

"(1) Unless otherwise agreed, a person who transfers
an instrument [by mere deliverya] represents to the
holder to whom he transfers the instrument that:

(a) The instrument does not bear any forged or
unauthorized signature;

(b) The instrument has not been materially altered;

(c) No party has a valid claim to the instrument or
a defence against him;

(d) The instrument has not been dishonoured by
non-acceptance or non-payment.

"(2) Liability on account of any defect referred to in
paragraph (1) of this article is incurred only to a holder
who took the instrument without knowledge of such
defect and, as regards a defect referred to in paragraph
(1)(d), only if the transferor had knowledge of the
defect.

"(3) The amount recoverable under paragraph (1) of
this article may not exceed

Variant A: the value received by the transferor for
the instrument, plus interest calculated at
the rate of ...

Variant B: the amount of the instrument, plus inter
est calculated at the rate of ... "

44. The above suggested revised draft of article 41
follows in substance the draft prepared by the representa
tive of France and adopted by the Working Group,
subject to improvement of its drafting and modification of
paragraph (3). However, the following amendments are
proposed and explanations submitted for consideration
by the Working Group.

45. Following a request by the Working Group,!1 no
reference is made to the notion of "warranty", and
the term "represents" is used instead. Also the term
"damages" is no longer used in the proposed text.

46. As regards the opening words of paragraph (1), the
words "by mere delivery" are placed between square
brackets, pending decision on the question whether
liability would be incurred only by a transferor by mere
delivery or by any transferor, whether or not he endorsed
the instrument.

47. The secretariat has considered whether subpara
graph (c) of paragraph (1) should be deleted in view of
the decision by the Working Group, as reflected in the
new paragraph (2 bis) of article 25, that claims and
defences that are listed in article 25(1)(b) and (2) may be
set up against a holder who is not a protected holder only
if the holder had knowledge of them when he took the
instrument. 12 Since thus a holder without knowledge of
such a claim or defence is not subject to it, it would

I1NCN.9/261, para. 59.
12NCN.9/261, para. 18.
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appear that the reference in article 41(1)(c) loses its
justification in respect of those claims and defences
covered by the new paragraph (2 bis).

48. However, article 41(1)(c) remains relevant as
regards other defences, which include those listed in
article 25(1)(a), (c) and (d). Since these remaining
defences essentially relate to discharge or absence of
liability, there does not appear to be any reason why, if
knowledge on the part of the transferor is not required in
respect of the defects listed in article 41(1)(a) and (b),
knowledge should be required in respect of the defects
under subparagraph (c). Consequently, the above redraft
of article 41(2) retains the requirement of knowledge
merely in respect of the defects listed in subpara
graph (d).

49. Subparagraph (d) has been retained even though
dishonour by non-acceptance or non-payment may give
rise to discharge of liability under article 59 and would
thus fall under article 41(1)(c). However, liability under
article 41 should also exist in cases where protest has been
made upon dishonour and liability on the instrument is
thus not discharged. In the latter case, the value of the
instrument would be affected and therefore only a
transferor who knew about the dishonour should be held
liable in this respect.

50. Paragraph (3) fixes a limit of the liability incurred
under paragraph (1) by establishing a ceiling for the
amount recoverable by the transferee. Variant A imple
ments the decision of the Working Group that the
amount which the holder may recover from a transferor
by mere delivery should be limited to the amount he paid,
or the value he gave, for the instrument plus interest
which, in a given case, may be less than the amount of the
instrument. 13

13A/CN.9/261, para. 57.

51. Variant B has been added by the secretariat for
consideration by the Working Group for the following
reasons. The amount of the instrument provides a clear
cut ceiling, while the value received by the transferor may
be less easily determined when goods or services were
given to him by the holder. This ceiling would also better
accord with the basis of the liability, namely, that the
holder received an instrument which was not what the
transferor represented it to be.

52. It may be noted that paragraph (3) merely regulates
the limit of liability, without specifying which particular
remedies may be available and how the recoverable
amount would be assessed. While thus recovery of
damages could be accommodated as well as rescission of
contract, these two methods should be taken into account
when selecting the most acceptable variant of paragraph
(3). In particular, if variant B were chosen it should be
considered whether this ceiling would apply only to
recovery of damages or also to rescission of contract, Le.
limit the amount or value to be returned by the transferor
to the holder to the amount of the instrument.

53. As regards assessment of damages, it is submitted
that this is to be done in accordance with the applicable
national law which, in most likelihood, will provide that
the recoverable loss consists of the difference between
what the holder justifiedly expected to receive and what
he in fact received. The assessment is easily made after
maturity when the holder can clearly see the extent to
which the defect affects his right to obtain payment. As
regards assessment of damages before maturity or dishon
our, a practical way of determining the loss due to the
defect or infirmity under article 41(1) would be to
ascertain the actual or probable market price which a
buyer, who knows about the defect, would pay for the
instrument.

4. Draft Convention on International Bills of Exchange and International Promissory
Notes: response to requests of the Working Group on International Negotiable

Instruments: note by the secretariat: (A/CN.9/285)

[Original: English]

1. At its fourteenth session, the Working Group on
International Negotiable Instruments requested the sec
retariat to undertake certain enquiries or to prepare
certain draft provisions in implementation of decisions
made by it in respect of the draft Convention on
International Bills of Exchange and International Promis
sory Notes and to present its conclusions to the Commis
sion for consideration. This note conveys the conclusions
of the secretariat in these matters.

I. Definition of money or currency, article 4(11)

2. The definition of money or currency in article 4(11)
as found in document A/CN.9/211 was as follows:

"[(11) 'Money' or 'currency' includes a monetary unit
of account which is established by an intergovernmen
tal institution even if intended by it to be transferable
only in its records and between it and persons desig
nated by it or between such persons.]"

The Working group adopted a revised text as follows:

"(11) 'Money' or 'currency' includes a monetary unit
of account which is established by an intergovernmen
tal institution or by agreement between two or more
States."

In doing so, the Working Group noted that there might
be implications to its decision of which it was unaware.
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Accordingly, it requested the secretariat to consult with
the International Monetary Fund and to report to the,
Commission (NCN.9/273, para. 90).

3. The International Monetary Fund has informed the
secretariat that it sees no problems arising out of the new
definition for drawing or making instruments under the
Convention in SDRs or similar units of account estab
lished by an intergovernmental institution.

4. Two considerations in respect of monetary units of
account established by agreement between two or more
States have been noted and are brought to the attention
of the Commission:

- The definition would include the units of account
denominated in specified quantities of gold found in
several important liability conventions. These do not
appear to be among the units of account contemplated by
the Working Group.

- Units of account created by agreement of two or
more States for specific purposes may be terminated
when that purpose is fulfilled. It is possible that no means
of converting those units into replacement currencies or
units of account would be devised, especially if the States
concerned were unaware that private obligations had
been created in that unit of account.

11. Floating interest rates

Provision permitting floating interest rates

5. The Working Group at its fourteenth session
requested the secretariat to prepare in consultation with
the UNCITRAL Study Group on International Payments
a text permitting the issuance of instruments under the
Convention with floating interest rates (A/CN.9/273,
para. 97). In this respect, the following text is suggested
as a new paragraph (5) of article 7.

"(5) A rate at which interest is to be paid may be
expressed either as a definite rate or as a variable rate.
For a variable rate to qualify for this purpose, it must
vary in accordance with provisions stipulated in the
instrument and those provisions must refer tb one or
more other rates of interest [that are both publicly
available and not subject to the control of the payee]."

6. Proposed article 7(5) states two definite requirements
for a variable or floating interest rate provision to qualify
as a permissible interest provision: the means of calculat
ing the rate must be stipulated in the instrument and the
rate must vary in accordance with one or more other
interest rates. The first of these requirements is in
conformity with general concepts of negotiable instru
ments law that the rights of the parties must be deter
mined or determinable from the face of the instrument.
The second requirement, that the interest rate must vary
in accordance with one or more other interest rates, is in
conformity with the idea that a floating interest rate
should reflect changes in the cost of funds in a relevant

financial market. If the interest rate provision did not
meet either requirement, article 7(4) would apply and the
instrument would bear no interest.

7. The Working Group suggested two additional
requirements: any adjustments to the original stated rate
should relate directly to the movement of an index which
is publicly disclosed and the index should not be subject
to the control of interested persons, in particular, the
payee (NCN.9/273, para. 93). Those two requirements
are found in proposed article 7(5) in square brackets.
Although those proposed requirements should be fol
lowed in practice, stating them as requirements for
validity of a floating interest rate provision may create
potential difficulties. Many floating interest rate provi
sions refer to particular rates offered by named banks or
to the average of several such rates. If these rates are not
published but are available upon enquiry, as is common,
it may be questioned whether they are publicly disclosed.
Similarly, if the payee is a large bank in the same city as
other banks whose rates are the reference rates, the
argument might be subsequently raised that the payee
had sufficient influence over those rates to have exercised
"control". As pointed out above, if a floating interest rate
provision did not meet the stated requirements, under
article 7(4) the instrument would bear no interest.

Alternative consequences of invalidity of floating interest
rate provision

8. The consequences arising out of the invalidity of the
floating interest rate provision could be reduced by
providing that interest would be payable at the rate
specified in article 66(2). This solution could also be used
to solve the problem arising when the numerical value of
the rate of interest cannot be calculated for any reason,
either at the time of issue of the instrument or later. This
can occur because the provision as drafted, although
adequate on its face, cannot be applied or because the
referenced interest rate or rates are no longer available.
Although the floating interest rate provision in the
instrument may provide for alternative means of calculat
ing the interest rate if the first method cannot be applied,
the alternative means of calculating the interest rate may
also be impossible to apply. The suggested reference to
article 66(2) could appear in article 7(6) as follows:

"(6) If a variable rate does not qualify under the
preceding paragraph or for any reason it is not possible
to determine the numerical value of the variable rate
for any period, interest shall be payable for the relevant
period at the rate specified in article 66(2)."

9. Even if this suggestion was followed, there would be
a difference between the interest payable for one or more
periods as envisaged under the floating interest rate
provision in the instrument and the interest payable
under article 66(2). That difference could be to the
benefit of either party. Therefore, it may be thought that
where proposed article 7(6) was to be applied, either the
holder or the person liable on the instrument should have
the right to declare the instrument immediately due and
payable by notice to the other party. This latter sugges-
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tion would seem to be even more appropriate if the
consequence following from the invalidity of the floating
interest rate provision was that no interest was payable by
application of article 7(4).

International bill of exchange (Convention of ... )

to [the order of] of

Pay against this international bill of exchange (Conven
tion of ... ) [specify on demand or definite time] the sum of

International promissory note (Convention of ... )

Other matters

10. The secretariat was also requested by the Working
Group to consider the need for redrafting other provi
sions (e.g. articles 1(2)(b), 1(3)(b) and 7(4» with a view
to clarifying the applicability of the Convention to
instruments with floating interest rates (A/CN.9/273,
para. 97). There seems to be no need to redraft articles
1(2)(b) and 1(3)(b) since the instrument would be for a
definite sum as intended by those provisions when the
interest rate was determined or determinable as described
above. Article 7(4) need not be redrafted as a result of
the proposed articles 7(5) and 7(6). Nevertheless, the
possibility that interest might be payable at the rate
specified in article 66(2) when the variable interest rate
provision in the instrument could not be applied for some
reason, raises the question whether interest should also
be payable at the rate specified in article 66(2) in the cases
currently covered by article 7(4), Le. when payment of
interest has been stipulated in the instrument but no rate,
whether fixed or not, has been indicated. However, it
should be noted that parties who did not indicate an
interest rate when the stipulation for interest was part of a
printed form may have intended that there be no interest
applicable to the instrument.

11. During discussions of article 66(2) it was noted that,
while in some countries there was no official rate (bank
rate), in others there were two or more. In order to solve
the latter problem, the last sentence of article 66(2) might
read "In the absence of any such rate or in the presence of
more than one such rate, ... ".

place where drawn

in words

place of payee

To _

name of drawee

place of drawee

signature of drawer

place where made

date

in figures

Payable at

place of drawer

date

Ill. Model forms

[specify on demand or definite time] I/we promise to pay
against this international promissory note (Convention
of ... ) to [the order of]

12. In order to aid users in designing forms that would
satisfy the requirements of the Convention, the Working
Group requested the secretariat to submit to the Commis
sion at its nineteenth session model forms of instruments
to be included in an annex to the Convention (A/CN.9/
273, para. 67). These model forms were not to be
mandatory.

13. In the context of the discussion in the Working
Group, the purpose of the model forms was to aid in
distinguishing instruments that were to be governed by
the Convention from those instruments that would be
governed by other legal rules. This involves, in particular,
the requirement that the words "international bill of
exchange (Convention of )" or "international promis-
sory note (Convention of )" appear in both the heading
and the text of the instrument. The model forms were not
expected to provide guidance for other matters that might
be found in an instrument. As a result, the model forms
suggested by the secretariat are limited to the essential
elements of these instruments.

name of payee

the sum of

in words

[with interest payable .... ]

Payable at

place of payee

in figures

signature of maker

place of maker
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B. Electronic funds transfers

Report of the Secretary-General (AlCN.9/278) [Original: English]

81

INTRODUCTION

1. The Commission, at its fifteenth session in 1982, had
before it a report of the Secretary-General which consi
dered several legal problems arising out of electronic
funds transfers (NCN.9/221). In the light of those
problems, the report suggested that, as a first step, the
Commission should prepare a legal guide on the problems
arising out of electronic funds transfers. The guide, it was
suggested, should be oriented towards providing gui
dance for legislators or lawyers preparing the rules
governing particular systems for such transfers.

2. The Commission accepted that recommendation and
requested the secretariat to begin the preparation of a
legal guide on electronic funds transfers in co-operation
with the UNCITRAL Study Group on International
Payments.! Several chapters of the draft legal guide. we~e
submitted to the Commission at its seventeenth seSSlOn in

1984 (A/CN.9/250 and Add.1 to 4) and the remaining
draft chapters were submitted to the Commission at
its eighteenth session in 1985 (A/CN.9/266 and Add.1
and 2).

3. At its eighteenth session, the Commission requested
the Secretary-General to send the draft Legal guide on
electronic funds transfers to Governments and interested
international organizations for comment.2 It also
requested the secretariat, in co-operation with the
UNCITRAL Study Group on International Payments, to
revise the draft in the light of the comments received for
submission to the nineteenth session of the Commission
for consideration and possible adoption.

A. Draft Legal guide on electronic funds transfers

4. Replies have been received from eight Governments3

and seven international intergovernmental or non-gov
ernmental organizations.4 The unanimous response was
that the draft Legal guide was a useful tool for legislators

IReport of the United Nations Commission on International Trade
Law on the work of its fifteenth session, Official Records of the General
Assembly, Thirty-seventh Session, Supplement No. 17 (N37/17), para.
73.

2Report of the United Nations Commission on International Trade
Law on the work of its eighteenth session, Official Records of the General
Assembly, Fortieth Session, Supplement No. 17 (A/40/17), para. 342:

3Australia, Germany, Federal Republic of, Hungary, Japan, MeXICO,
Netherlands, Tonga, United Kingdom of Great Britain and No.rthern
Ireland. In addition to the replies from Governments, the secretanat has
received a reply from the French Association of Banks and ~ report on
"Electronic Funds Transfers in Belgium", prepared by the NatIOnal Bank
of Belgium, which bases its discussion of possible improv~ments in the
rules governing electronic funds transfers on the Legal gmde.. .

4Economic Commission for Africa, Econonuc CommISSIOn for
Europe, Economic Commission for Western Asia, Commission of the
European Communities, Organization for Economic Co-o~eratlOn and
Development, International Chamber of Commerce, Latm-Amencan
Federation of Banks.

and lawyers preparing the rules governing particular
funds transfer systems. The replies from several Govern
ments show that the list of legal issues contained in the
final chapter (NCN.9/266/Add.2) serves as a useful basis
for consideration of the issues involved in preparing new
legislation or the adaptation of existing legislation.
Requests for copies of the final text of the Legal guide
have been received from governmental and non-govern
mental sources in a number of countries.

5. The replies of Australia, Federal Republic of Ger
many and the United Kingdom contained suggestions for
clarification of certain points in the draft chapters. These
suggestions form the basis of the proposed modifications
to the draft chapters as contained in the annex to this
report. In addition to the modifications set forth in the
annex, the annex to the chapter on Finality of Funds
Transfer, entitled "National experience in reducing sys
tem risk", will be modified when the final text is prepared
to reflect the current status of developments in the
countries considered. Review of the draft chapters has
also revealed several corrections of an editorial nature to
be made to the final text.

6. The Commission may wish to consider adopting the
Legal guide on electronic funds transfers and requesting
that it be published in an appropriate manner.

B. Preparation of model rules

7. During the discussions leading to the decision to
prepare the Legal guide on electronic funds transfers at
the fifteenth session of the Commission in 1982, "several
representatives expressed the view that the Guide might
show areas in which the Commission could in the future
prepare uniform rules. It was suggested that such uniform
rules might be in the nature of a model law, which would
be of particular value to developing countries, or mig~t

concentrate on certain aspects of international electrOnIc
funds transfers".5 The Commission may wish to consider
whether it would now be appropriate to begin the
preparation of uniform rules and, if so, the nature of
those rules.

8. Preparation of the Legal guide has confirmed the
general conclusions found in the report of the Secretary
General to the fifteenth session of the Commission that
electronic funds transfers have developed in a partial
legal vacuum (A/CN.9/221, para. 82). Although basic
banking procedures are the same whether a funds transfer
is made by paper-based means or electronically, and as a

5Report of the United Nations Commission on International Trade
Law on the work of its fifteenth session, Official Records of the General
Assembly, Thirty-seventh Session, Supplement No. 17 (A/37/17), para.
70.
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result many of the rules governing paper-based funds
transfers can be applied to electronic funds transfers with
appropriate results, many other rules should be reconsi
dered in the light of the new banking and legal environ
ment. Decisions should be made as to such matters as the
legal value to be given to the authentication of an
electronic funds transfer instruction, the right of a bank to
debit an account when the customer denies having issued
an electronic funds transfer instruction and there is no
independent paper record, and the frequency at which
and the means by which a bank must inform a customer of
debits or credits to his account and the obligation of the
customer to inform the bank of errors.

9. To the extent that the use of electronics has led to
changes in banking procedures, new legal rules are
needed. It has been noted, for example, that rules as to
the finality of a funds transfer have usually assumed a
procedure whereby amounts were debited and credited to
the customers' accounts throughout the banking day as
funds transfer instructions were received by the bank, a
process that is not followed in regard to most electronic
funds transfers at the present time.6 More strikingly, in
those countries that in the past have relied on cheques (a
form of debit transfer) for all or most non-cash funds
transfers, there may be no body of law currently available
to govern credit transfers, which are the most important
form of electronic funds transfers.

10. These developments have led several countries to
consider whether and to what extent the existing law
should be modified.? It could be expected that in the near
future other countries will embark on a similar review of
the adequacy of the existing law in this area. Co
ordination of these national efforts would reduce the
likelihood of incompatible legal regimes.

11. The vast increase in volume and in value of interna
tional electronic funds transfers has also increased the
desirability of considering the adoption of a new legal
regime to govern such transfers. The Commission is
eminently well placed to undertake the task. 8

12. The nature of the payment system is such that a
legal regime governing international electronic funds
transfers must either be restricted to limited aspects of the
inter-bank relationship, similar to the coverage of the
S.W.I.F.T. rules,9 or it must create a substantially com
plete legal regime governing the rights and obligations of

6Chapter on "Finality of funds transfer", A/CN.9/266/Add.l,
paras. 31-47.

7In addition to the report of the National Bank of Belgium, note 3,
above, see the report from Australia of the Working Group Examining
Consumer Protection Aspects of Electronic Funds Transfer Systems,
which considers many basic aspects of the law governing funds transfers
from the viewpoint of their impact on consumers. The preparation of a
new law for large-value electronic funds transfers has been undertaken in
the United States of America.

'The comments submitted by Hungary, Mexico and the United
Kingdom anticipate the receipt of suggestions as to possible further steps
that the Commission might take following preparation of the Legal
Guide.

9The draft inter-bank compensation rules currently being prepared by
the Commission on Banking Technique and Practice of the International
Chamber of Commerce are of this nature.

the banks' customers as well as of the banks. The
undertaking of the latter task would be similar in scope to
the preparation of the draft Convention on International
Bills of Exchange and International Promissory Notes.

13. Another possible approach, and one that might be
thought to be preferable, would be to undertake the
harmonization of rules in national legal systems govern
ing both domestic and international electronic funds
transfers. Such an approach can aim at the same result for
electronic funds transfers on a world-wide scale that was
achieved 50 years ago by the Geneva system for negoti
able instruments within countries .of the civil law tradi
tion, Le. reduction of legal problems arising in interna
tional funds transfers by harmonizing and modernizing
domestic law.

14. Such a goal is ambitious. It might also be thought
that the proposal to prepare model rules for electronic
funds transfers is both premature and too late. The
proposal might be thought to be premature because the
technology and the resulting banking practices are still in
a state of rapid flux. lO It might be too late because, even
though electronic funds transfers are a relatively new
phenomenon in themselves, in countries where electronic
funds transfer systems have already been implemented,
they reflect the banking and legal environment already in
place. Rules governing electronic funds transfers must be
in conformity with that banking and legal environment.
As a consequence, a legal regime designed especially for
electronic funds transfers may be accepted most easily by
countries which do not have a highly developed electronic
funds transfer system already in place.

15. These difficulties could be overcome by preparing
model rules that were flexible. Solutions could be drafted
in such a way that they did not depend upon specific
technology. Where two or more solutions seemed desir
able because of the differences in banking systems, the
model rules could present those solutions as alternative
texts. While this would reduce the degree of harmoniza
tion that might be achieved by preparation of the rules,
the number of points on which alternatives would be
necessary might not be excessively large since there
appears to be common agreement on many important
issues. Where there is no common agreement, presenting
alternative solutions might serve to enhance the utility of
the model rules as a guide to national legislation in this
field.

16. If the Commission accepts the suggestion that it
undertake the preparation of model rules on electronic
funds transfers, it may wish to assign the task to the
Working Group on International Negotiable Instru
ments. It might wish to decide that the Working Group
should begin its work by considering the legal issues set
forth in the last chapter of the Legal guide as well as any
other issues the secretariat might believe to be appropri
ate to place before the Working Group at that time.

lOThe comments of the Federal Republic of Germany state that for
these reasons the preparation of rules by the Commission would not be
desirable at this time.
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ANNEX

Proposed modifications to the draft chapters of the legal
guide on electronic funds transfers as contained in AI

CN.9/250/Add.l to 4 and A/CN.9/266/Add.l and 2

AICN.91250IAdd.l: "Terminology used in this guide"

1. Paragraph 3, last sentence: delete the words "and will
include the terms defined in this guide".

2. Paragraph 5, last sentence should read as follows:

"BIS has also published a monograph entitled 'Security
and Reliability in Electronic Systems for Payments'
(3rd ed., 1985)."

AICN.91250IAdd.2: "Electronic funds transfer systems in
general"

3. Paragraph 23, last sentence should read as follows:

"Even when a clearing-house established net balances
for the participating banks, it does not affect the
relationship between sending and receiving banks
except as to the means of settlement and the consequ
ences of a failure to settle."

4. Add a new paragraph 28a immediately following
figure 4.

"28a. In a second commonly used pattern the inter
bank relationships are in the form of a triangle. The
transferor bank instructs the transferee bank to credit
the transferee's account and informs the transferee
bank that it will be reimbursed by credit to its account
with intermediary bank. By a second message, trans
feror bank instructs intermediary bank to debit its
account and to credit transferee bank's account. The
inter-bank messages are completed by a credit advice
from intermediary bank to transferee bank, with
appropriate references to the prior messages permitting
reconciliation of the accounts."

5. Add a new section D as follows:

"Credit cards and debit cards

"39a. The origins of credit cards and debit cards lay
outside the banking system. As a result, they took on
certain special characteristics which continue to apply
today. The most evident of these characteristics are the
names given to the two types of cards, the confusion
over the proper distinction between them and the fact
that the clearing channels are distinct from the clearing
channels for other payment mechanisms.

"39b. Credit cards evolved from the credit tokens or
cards issued by certain merchants to identify customers
who were authorized to purchase on credit. The
distinguishing feature of the travel and entertainment
cards, which first appeared in the 1950's, and the bank
issued credit cards, which first appeared in the 1960's,
was that the cards could be used with a large number of
merchants. However, those cards retained the impor-

tant characteristic that they gave access to a line of credit
and the debit was not made to the customer's current
account in a bank. Therefore, in order for the customer to
discharge his obligation arising out of use of the card, a
separate funds transfer in favour of the card issuer had to
be made.

"39c. If the debit arising out of use of the card is made
to a current account in a bank, rather than to a separate
credit card account, the transaction is usually referred to
as a debit card transaction. Since the use of some cards
can give rise to a debit to either type of account
depending on varying circumstances, it can be difficult at
times to distinguish between a debit card and a credit
card. The legal significance of distinguishing between
them normally lies in that credit card transactions may be
subject to provisions of consumer credit legislation
whereas debit card transactions are usually treated as
funds transfers. In those countries where this distinction
is made, a statutory definition of the two terms can be
expected.

"39d. When first developed, credit cards were used to
create paper-based debit transfer instructions, and this
use is still common for both credit cards and debit cards.
These paper-based debit transfer instructions are usually
transmitted between banks and other financial institu
tions by special clearing channels. It is common for them
to be truncated early in the clearing process and for only
the essential data to be sent forward to the institution
holding the customer's account. The addition of magnetic
stripes to the back of cards, and more recently the
addition of micro-circuit chips, has permitted them to be
used as access devices to various forms of electronic funds
transfers. "

6. Paragraph 49, last sentence should read as follows:

"The category of customer-activated electronic funds
transfers might also be considered to include the
preparation by the customer of computer memory
devices containing debit or credit transfer instructions
and the lodgement of those devices with the bank or,
where permitted, directly with the automated clearing
house."

AICN.91250IAdd.3: "Agreements to transfer funds and
funds transfer instructions"

7. Paragraph 13, last sentence should be deleted and
replaced by the following:

"It is also followed in respect of cheques in an
increasing number of countries including Belgium,
Denmark, the Federal Republic of Germany and
Sweden, while other countries such as Australia,
France and Switzerland are planning to introduce this
procedure."

8. Paragraph 32, add the following to the end of the
paragraph:

"More advanced telecommunication networks record
the calling line identity as part of their normal opera-
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tion and this information can be made available to the
called terminal. Not only would an intruder on the
system have to simulate the authentication procedures,
but he would have to do so on a line normally used by
an authorized user."

9. Paragraph 46, second sentence should read as fol
lows:

"Where the transfer is identified only by account
number, [... ] the bank can identify the account to be
debited only by reference to that number and it is
believed that in most States this practice is legally
justified either under general principles of law or as a
result of contract between the bank and the customer."

10. Paragraph 49, last sentence: the words "(with the
current exception of France and the United Kingdom)"
should be deleted.

11. Paragraph 53, last sentence should read as follows:

"The incompatibility of formats may preclude the
clearing [...] or limit the access [...]".

12. Paragraph 56, third sentence: delete the words
"(e.g. S.W.LF.T. and, in a different sense, CHIPS)".

13. Paragraph 69 should read as follows:

"In many parts of continental Europe it is common
practice in an inter-bank transfer to credit the trans
feree's account with an interest date one or two
banking days subsequent to the entry date. The time
can stretch to four calendar days over an ordinary
weekend. This period of one or two banking days is
intended to allow the transferee bank to receive
settlement from the transferor bank prior to the date
on which the transferee would begin to earn interest.
The funds can be withdrawn or transferred to another
account immediately. However, they do not draw
interest until the indicated interest date. Moreover, if
they are withdrawn before that date, the customer is
charged for the relevant period. This practice assures
the banks a minimum period during which neither bank
is paying interest on the amount transferred in addition
to any period of time necessary to make the transfer."

A/CN.9/250/Add.4: "Fraud, errors, improper handling of
transfer instruction and related liability"

14. Paragraph 17, third sentence should be deleted and
replaced by the following:

"In some proposed home banking systems it would not
be feasible to use a plastic card for authorization
purposes; therefore the authorization procedure may
depend on the use of a PIN or password alone. In other
systems the PIN or password, which the customer uses
over a period of time, may be combined with a
transaction number which is unique to that transac
tion."

15. Paragraph 24, sixth sentence should read as follows:

"However, an encryption standard which is highly
secure today may be rendered insecure within a few
years by the development of more powerful computers
allowing exhaustive search for encryption keys or, in
the case of public key cryptosystems, by the develop
ment of new techniques for factoring the large numbers
on which they are based."

16. Paragraph 36, last two sentences should be deleted
and the following inserted:

"However, errors in a fully automatic system are much
harder to prove, especially where only one transaction
has been affected. Accordingly, the question of alloca
tion of responsibility for any losses arising is itself a
serious problem for the customer. Other types of error
may affect many customers because of the extremely
large numbers of transactions processed by computer.
Furthermore, because of the increasing complexity of
computer systems now in use or planned for the future,
it is virtually impossible to validate them completely.
As a result, there is a possibility of massive failure out
of all proportion to prior experience and it is essential
that fallback positions be prepared by banks for this
eventuality."

17. Paragraph 61, add a new sentence at the end as
follows:

"Such disclaimer provisions should be drafted in clear
and unambiguous terms so that customers can know
precisely for which circumstances and types of loss the
bank or other party will, or will not, accept liability."
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INTRODUCTION

1. At its eleventh session (1978), the United Nations
Commission on International Trade Law decided to
include in its work programme a topic entitled "The legal
implications of the new international economic order"
and established a Working Group to deal with this
subject. l At its twelfth session (1979), the Commission
designated member States of the Working Group.2 At its
thirteenth session (1980), the Commission decided that
the Working Group should be composed of all States
members of the Commission.3 The Working Group
consists, therefore, of the following States: Algeria,
Australia, Austria, Brazil, Central African Republic,
China, Cuba, Cyprus, Czechoslovakia, Egypt, France,
German Democratic Republic, Germany, Federal
Republic of, Guatemala, Hungary, India, Iraq, Italy,
Japan, Kenya, Mexico, Nigeria, Peru, Philippines,

lReport of the United Nations Commission on International Trade
Law on the work of its eleventh session, Official Records of the General
Assembly, Thirty-third Session, Supplement No. 17 (A/33/17), para. 71.

2Report of the United Nations Commission on International Trade
Law on the work of its twelfth session, Official Records of the General
Assembly, Thirty-fourth Session, Supplement No. 17 (A/34/I7), para.
100.

3Report of the United Nations Commission on International Trade
Law on the work of its thirteenth session, Official Records of the General
Assembly, Thirty-fifth Session, Supplement No. 17 (A/35/17), para. 143.

Senegal, Sierra Leone, Singapore, Spain, Sweden,
Trinidad and Tobago, Uganda, Union of Soviet Socialist
Republics, United Kingdom of Great Britain and North
ern Ireland, United Republic of Tanzania, United States
of America and Yugoslavia.

2. At its first session (1980), the Working Group
recommended to the Commission for possible inclusion in
its programme of work, the harmonization, unification
and review of contractual provisions commonly occurring
in international contracts in the field of industrial
development. 4 The Commission, at its thirteenth session,
agreed to accord priority to work related to those
contracts and requested the Secretary-General to under
take a study concerning contracts on the supply and
construction of large industrial works. 5

3. The study prepared by the secretariat6 was examined
by the Working Group at its second (1981) and third
(1982) sessions.? At its third session, the Working Group
requested the secretariat, pursuant to a decision of the

4A/CN.9/176, para. 31.
5See footnote 3, above.
6A/CN.9/WG.VlWP.4 and Add.I-8, and A/CN.9/WG.V/WP.7 and

Add.I-6.
7A/CN.9/198 and A/CN.9/217.
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(d) Other business

(e) Adoption of the report

Adoption of the agenda

Consideration of draft Legal Guide on drawing up
international contracts for the construction of
industrial works

Commission at its fourteenth session,8 to commence the
drafting of a legal guide on contractual provisions relating
to contracts for the supply and construction of large
industrial works.9 The Legal Guide is to identify the legal
issues involved in such contracts and to suggest possible
solutions to assist parties, in particular from developing
countries, in their negotiations. lO

4. At its fourth session (1983), the Working Group
examined a draft outline of the structure of the Legal
Guide and some sample draft chapters prepared by the
secretariatll and requested the secretariat to proceed
expeditiously with the preparation of the Guide. 12 At its
fifth (1984), sixth (1984) and seventh (1985) sessions,13
the Working Group discussed a note on the format of the
Guide14 and additional draft chaptersY

5. The Working Group held its eighth session at Vienna
from 17 to 27 March 1986. All members of the Working
Group were represented with the exception of Algeria,
Central African Republic, Cyprus, Hungary, Iraq, Peru,
Philippines, Sierra Leone, Singapore, Trinidad and
Tobago, Uganda and United Republic of Tanzania.

6. The session was attended by observers from the
following States: Argentina, Bulgaria, Cameroon,
Canada, Colombia, Cote d' Ivoire, Dominican Republic,
Ecuador, Finland, Holy See, Indonesia, Kuwait, Nether
lands, Panama, Republic of Korea, Saudi Arabia,
Switzerland, Thailand and Uruguay.

7. The session was also attended by observers from the
following international organizations:

(a) United Nations specialized agency
United Nations Industrial Development Organi
zation (UNIDO)

(b) Intergovernmental organizations
Asian-African Legal Consultative Committee
(AALCC)
Organization of African Unity (OAU)

(c) International non-governmental organizations
European International Contractors
International Bar Association
International Chamber of Commerce (ICC)
International Federation of Consulting Engineers
International Law Association
International Progress Organization

8. The Working Group elected the following officers:

Chairman: Mr. Leif SEVON (Finland)a

Rapporteur: Mrs. Jelena VILUS (Yugoslavia)

'The Chairman was elected in his personal capacity.
SReport of the United Nations Commission on International Trade

Law on the work of its fourteenth session, Official Records ofthe General
Assembly, Thirty-sixth Session, Supplement No. 17 (A/36/17), para. 84.

9A/CN .9/217, para. 130.
lOSee footnote 8, above.
llA/CN.9/WG.V/WP.9 and Add.I-4.
12A/CN.9/234, paras. 51 and 52.
13A/CN.9/247, A/CN.9/259 and A/CN.9/262.
14A/CN.9/WG.Y/WP.9/Add.5.
15A/CN/9/WG.VlWP.ll and Add.I-9, A/CN.9/WG.V/WP.13 and

Add.I-6 and A/CN.9/WG.V/WP.15 and Add.l-lO.

9. The Working Group had before it for examination
the "Introduction" to the draft Legal Guide on drawing
up international contracts for the construction of indust
rial works (AlCN.9/WG.V/WP.17/Add.1) and draft
chapters on "Pre-investment studies" together with pro
posed additions to the draft chapters on "Procedure for
concluding contract" and "Delay, defects and other
failures to perform" (AlCN.9/WG.V/WP.17/Add.2),
"General remarks on drafting" (A/CN.9/WG.V/WP.17/
Add.3), "Supply of equipment and materials" (A/CN.9/
WG.V/WP.17/Add.4), "Supply of spare parts and ser
vices after construction" (AlCN.9/WG.V/WP.17/Add.5)
and "Settlement of disputes" (AlCN.9/WG.V/WP.17/
Add.6), as well as revised draft chapters on "Choice of
contracting approach" (A/CN.9/WG.V/WP.17/Add.7),
"Transfer of technology" (A/CN.9/WG.V/WP.17/Add.8)
and "Termination of contract" (AlCN.9/WG.V/WP.17/
Add.9).

10. The Working Group adopted the following agenda:

(a) Election of officers

(b)

(c)

11. The Working Group proceeded to discuss the docu
ments before it in the order presented below.

INTRODUCTION TO THE GUIDE16

12. It was noted that in deciding to publish a Legal
Guide on Drawing Up International Contracts for the
Construction of Industrial Works the Commission sought
to contribute to the advancement of the objectives of the
new international economic order. It was generally
agreed that a reference to that fact should appear at the
beginning of the "Introduction" to the Guide, and that
the substance of paragraphs 5 and 6 of the draft "Intro
duction" , insofar as they discussed the context of the new
international economic order, should be set forth in
paragraph 1. A view was expressed that in connection
with the resolutions of the General Assembly on the new
international economic order reference should be made
to the Charter of Economic Rights and Duties of States.
Various additional suggestions were made for improving
the drafting of paragraph 1.

13. It was noted that the Guide was intended to identify
issues to be taken into consideration by the parties in
negotiating and drafting their contract, and, where
appropriate, to set forth possible ways in which the
parties might, by agreement, deal with those issues. In
that connection, it was generally agreed that the "Intro
duction" should stress that the Guide was not intended to

16A/CN.9/WG.V/WP.17/Add.l.
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have an independent juridical status, to be used, for
example, for interpreting contracts that had been entered
into before or after the issuance of the Guide.

14. There was general agreement with the suggestion of
the secretariat that a three-tiered approach should be
adopted in putting forward recommendations or sugges
tions in the Guide. The highest level, indicated by a
statement that the parties "should" take a particular
course of action, would be used only when the course of
action was logically required or legally mandated. This
could be simply a recommendation that the parties should
include in their contract a provision dealing with a
particular issue, or a recommendation that in the provi
sion the parties should adopt a particular approach or
solution to the issue. An intermediate level would be used
when it was "advisable", but not logically or legally
required, that the parties adopt a particular course of
action. A formulation such as "the parties may wish to
consider" or "the parties may find it desirable" would be
used for the lowest level of recommendation or sugges
tion. It was generally agreed that this three-tiered
approach should be clearly set forth in paragraph 15 of
the Introduction to the Guide. A suggestion was made
that the reference in the second sentence of paragraph 2
to "solutions recommended" should be clarified in the
light of the three-tiered approach. According to another
view, however, that reference was satisfactory in its
present form.

15. With respect to paragraph 3, it was generally agreed
that the relationship of a "works contract" to other types
of contracts for the construction of industrial works
should be clarified. A view was expressed that the
examples given at the end of the last sentence of the
paragraph were insufficient, in that they excluded other
important obligations sometimes undertaken by a con
tractor, such as the training of manpower. It was sug
gested that either the examples should be deleted, or
additional ones should be added.

16. A view was expressed that section B of the "Intro
duction" ("Intended audience") should be combined with
section D ("How to use the Guide"). According to a
further view, the title "How to use the Guide" was not
necessary.

17. It was generally agreed that the material in para
graphs 7 to 9, dealing with the history of the Guide, was
not of great importance to the user of the Guide; it should
be removed from the "Introduction" and possibly placed
in a "Foreword", perhaps in a shortened form.

18. With respect to certain terminology used in the
Guide to describe the obligations of the contractor, a
view was expressed that the Guide should refer to the
construction of works, erection of buildings and installa
tion of machinery. It was generally agreed that whatever
terminology was finally settled upon, it should be used
consistently throughout the Guide.

19. Various views were expressed with respect to the list
of definitions in paragraph 17. According to one view, it
was in principle desirable to define as many terms used in
the Guide as possible, in order to assist, in particular,
readers from developing countries. Disagreement was
expressed with respect to the appropriateness of certain
of the definitions given in paragraph 17. According to
other views, paragraph 17 should be deleted for the
following reasons. The meanings of most of the terms
defined in that paragraph were given in the chapters of
the Guide dealing with the subject-matter of the terms.
The reader of the Guide would be assisted in locating
those meanings by the detailed table of contents and the
alphabetical index, which were to be included in the
Guide. Moreover, it was difficult to reduce the meanings
of some terms to concise definitions, and the meanings of
some terms varied among legal systems. In those cases it
was preferable for the reader to be referred to the
substantive chapters of the Guide where the terms were
discussed.

20. A suggestion was made that terms which were not
defined in other chapters of the Guide, such as "contrac
tor", "purchaser" and "works contract", should be
defined in paragraph 17 of the "Introduction". According
to other suggestions, those terms should be defined in the
chapter on "General remarks on drafting", or in the
index.

21. After discussion, the Working Group agreed that
paragraph 17 should be deleted, and the table of contents
and the alphabetical index should be structured so as to
enable the reader to locate the meanings of terms used in
the Guide in the chapters of the Guide in which the terms
were discussed. The index should incorporate an analyti
cal approach. Thus, systematic sub-divisions should be set
forth for each term contained in the index (e.g. giving
references to places in the Guide where meanings of the
terms were given, and references to related terms and
concepts). The index should also contain a separate
entry, perhaps entitled "meanings of terms" , which would
list particular terms and indicate where in the Guide their
meanings were discussed. Section D of the "Introduction"
to the Guide should inform the reader about the index
and its use in locating the meanings of terms. As for terms
which were not defined elsewhere in the Guide, it was
generally agreed that the meanings of the terms "contrac
tor" and "purchaser" should be made clear in the opening
paragraphs of the "Introduction" to the Guide by, for
example, referring to the nature of the obligations
undertaken by those parties. Similarly, the meaning of
the term "works contract" should be made clear in
paragraph 3.

PRE-INVESTMENT STUDIES!?

22. It was generally agreed that the title of this chapter
should be changed to "Pre-contract studies".

23. It was generally agreed that the first sentence of
paragraph 3 should be deleted. It was also agreed that the

17A1CN.9/WG.V/WP.17/Add.2.
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paragraph should refer to responsibility for the accuracy
and sufficiency of information given to the purchaser by a
contractor who performed pre-contract studies as well as
to information given to the contractor by the purchaser.

24. With respect to paragraph 5, a suggestion was made
that the paragraph should be deleted, since the substance
of the advice given in that paragraph would already be
known to the purchaser. The prevailing view, however,
was that the paragraph should be retained, but be re
drafted in order to reflect the intended meaning, Le. that
the purchaser should not necessarily choose the least
expensive pre-contract studies, or restrict the scope of the
studies to save money, since that course of action could
result in inadequate studies and ultimately result in
greater cost to him. It was agreed that the word "impro
per" should be replaced by the word "unwise".

25. A view was expressed that the chapter should stress
the value to the purchaser of opportunity studies, and
that reference should be made to the fact that there
existed international organizations, and in some countries
national agencies, which performed those studies.

26. It was generally agreed that the last two sentences of
paragraph 7 should be deleted, as they were repetitions of
the preceding sentences. With respect to paragraph 10, it
was agreed that, in addition to the items to be dealt with
by feasibility studies enumerated in that paragraph, the
studies should also consider the kinds of manpower which
would be needed to construct the works. Moreover, the
words "and climatic conditions" should be added to the
end of the last sentence of that paragraph.

27. It was generally agreed that paragraph 11 should not
refer to the allocation of the risks of inadequacies or
errors in feasibility studies, and that the paragraph should
be re-drafted as follows:

"Feasibility studies typically assume the existence of
certain situations or facts, and therefore incorporate an
element of uncertainty. The purchaser should be able
to ascertain from the study the assumptions which have
been made and the extent of the uncertainty. Some
times feasibility studies include 'sensitivity studies',
which vary some of the assumptions on which the
feasibility study is based to determine the effect of
those changes in assumptions on the feasibility of the
project."

28. It was generally agreed that, in paragraph 12, the
purpose of detailed studies should be clarified, Le. by
indicating that once the feasibility of the project had been
confirmed, the detailed studies would provide more
refined and detailed information needed for the design of
the works and to settle other aspects of the particular
project. It was also agreed that the secretariat should
consider whether the substance of paragraph 12 should be
placed before or after the present section F of the
chapter.

29. With respect to paragraph 13, it was generally
agreed that the tenor of the paragraph should not be to

describe current practice; rather, the paragraph should
indicate possible approaches to the issues discussed which
the parties might wish to consider. It was agreed that the
same change should be made with respect to paragraphs
14 and 15. It was agreed, however, that paragraphs 13
and 14 should not make any recommendation that one
particular approach should be adopted in preference to
another.

30. The question of the selection of consultants to
perform feasibility studies was discussed. It was observed
that, in order to promote competition, consultants were
sometimes chosen by the use of selection procedures, but
even in those cases the procedures were usually less
formal and extensive than tendering procedures used for
the selection of contractors. It was generally agreed that
with respect to the performance of pre-contract studies,
the purchaser should be advised to consider whether he
was able to perform the studies himself. If not, he should
consider having them performed by an outside firm in
which he had confidence. In choosing such a firm, the
purchaser should consider not only the price charged by it
(bearing in mind that the least expensive one was not
always the best choice), but also such other factors as its
reputation and expertise. The purchaser should also be
advised that if he could not find a suitable firm, he may
obtain assistance in doing so from sources such as lending
institutions, international organizations and professional
bodies.

31. The Working Group discussed the possible conflict
of interest which could arise if the consultant engaged to
perform the pre-contract studies might also be later
engaged to supply the design for the works or serve as the
consulting engineer in connection with the construction of
the works (paragraph 14), or if the studies were to be
performed by a firm which might later be engaged as the
contractor under the works contract (paragraph 15). A
view was expressed that the extent of the problem in the
two cases was different. The performance of the studies
by a firm which might be later engaged as the contractor
could present more serious difficulties for the purchaser
than the performance of the studies by a consultant who
might later be engaged to supply the design of the works
or serve as the consulting engineer. Therefore, the two
cases should not be linked, and the third sentence of
paragraph 15 should be reconsidered in that connection.

32. A view was expressed that it was not necessarily
undesirable from the purchaser's point of view for the
consultant who performed the pre-contract studies to be
engaged to supply the design for the works or to serve as
the consulting engineer in connection with the construc
tion of the works. Some lending institutions allowed that
to occur, and the practice of those which did not (referred
to in the last sentence of paragraph 14) should not be
supported in the Guide. Therefore, it was generally
agreed that paragraph 14 should advise the purchaser that
he might wish to consider engaging the consultant who
performed the pre-contract studies to supply the design or
act as the consulting engineer under the works contract,
but that he should pay attention to the possibility of a
conflict of interest in such a case.
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33. With respect to engaging the firm which performed
the pre-contract studies as the contractor under the works
contract, a view was expressed that this was undesirable
for the purchaser, although it might be acceptable for the
firm merely to supervise the construction of the works by
others. It was noted, however, that in some highly
specialized areas it was necessary for the pre-contract
studies to be performed by the contractor, since there
existed no independent consultants with expertise in
those areas. It was generally agreed that paragraph 15
should stress the risks to the purchaser of a conflict of
interest when the contractor also performed the pre
contract studies, and the strongest level of recommenda
tion should be used against that practice. However, the
paragraph should also note that in some cases there might
be no alternative to the studies being performed by the
contractor.

DELAY, DEFECTS AND OTHER FAILURES TO
PERFORM (continued)18

34. The Working Group took note of the statement by
the secretariat that, although this material had been
designated as an addition to chapter XVIII, "Delay,
defects and other failures to perform", it might be
appropriately included in some other chapter, in view of a
previous decision of the Working Group to restrict
chapter XVIII to a discussion of remedies. The Working
Group requested the secretariat to determine the most
appropriate location for the material.

35. A view was expressed that this material should
commence with a discussion of the background to the
issue addressed (i.e. responsibility for information
needed by the contractor for the construction of the
works); the possible approaches for dealing with the issue
should then be discussed separately. It was also suggested
that the parties should be advised to take into account
mandatory rules of applicable law imposing liability for
insufficient or erroneous information.

36. A suggestion was made that a reference to informa
tion concerning climatic and soil conditions should be
added to the first sentence of paragraph 1. With respect
to paragraph 2, a view was expressed that the phrase in
the fourth sentence, "and to the extent that the contractor
is able to rely on that information", implied that the
contractor should always be able to rely on information
provided to him by the purchaser. It was therefore
suggested that the phrase be deleted. It was further
suggested that the last sentence of paragraph 2 should be
reformulated so as to recommend that each party be
responsible for the accuracy of information given by him
to the other party.

37. In connection with the first approach to the alloca
tion of responsibility for the sufficiency and accuracy of
information, discussed in paragraph 3, a view was expre
ssed that the paragraph should indicate the kinds of
information for which each party might be made respons-

lRlbid.

ible in the contract. It was suggested that data relating to
boring should be added to the examples given in the last
sentence of the paragraph. According to a further sugges
tion, it should be pointed out that site conditions were
sometimes an element of the design of the works.

38. A view was expressed that the variation of the first
approach, described in paragraph 4, was similar to the
second approach, described in paragraph 5, and that the
two should be consolidated. It was also suggested that the
reference to the cost ceiling in the second sentence of
paragraph 4 should be elaborated, and that a reference
should be given to the chapter in the Guide where the
cost ceiling was discussed. With respect to the last
sentence of paragraph 4, it was suggested that the
obligation of the contractor to discover errors in informa
tion should depend upon his own level of experience.
Furthermore, it was suggested that the sentence should
clarify who was to bear the risk of errors discovered after
the contract had been entered into.

39. In connection with paragraph 5, a view was expre
ssed that the costs resulting from the existence of
information or situations which were not discoverable or
foreseeable should be shared on an equal basis between
the two parties, instead of being totally assumed by the
purchaser.

PROCEDURE FOR CONCLUDING CONTRACT
(continued)19

40. The Working Group noted that the subject matter
covered by this section of the chapter was extensive and
complex. It was therefore not possible to treat it com
prehensively and in detail in the context of and within the
present scope of the Guide. In the light of those
considerations, the Working Group considered whether
the subject-matter should be discussed in the Guide, and,
if so, how it should be treated.

41. The prevailing view was that because of the com
plexity of the issues connected with the contracting
arrangements discussed in the material, a discussion of
them would be of particular benefit to purchasers in
developing countries, who might need information and
advice concerning those arrangements.

42. A view was expressed that the contracting arrange
ments referred to in the chapter should not be discussed
in detail. Rather, the Guide should merely refer to the
fact that the purchaser might consider entering into one
of the contracting arrangements referred to. The Guide
should also refer the reader to sources of further informa
tion on those arrangements, including relevant work done
by other international organizations. According to
another view, the present discussion should be expanded
in order to assist purchasers in developing countries.
After discussion, the Working Group generally agreed
that the scope of the discussion should be as set forth in
paragraphs 46 and 60, below.

19Ibid.
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43. It was observed that the arrangements in section A
(contracting by the purchaser with a group of firms which
would perform the obligations of the contractor) were of
a fundamentally different character from those discussed
in section B (formation by the purchaser and the contrac
tor of a joint venture for the operation of the works and
marketing of its output, and perhaps also for the con
struction of the works). It was agreed that the discussion
of the two types of arrangements should be separated; the
discussion of the subject-matter of section A should be
retained in the chapter entitled "Procedure for concluding
contract", and the possibility of adopting the kind of
arrangement discussed in section B, as an alternative to a
works contract, should be mentioned instead in the
chapter entitled "Choice of contracting approach".

44. It was observed that the term "joint venture" was
used in sections A and B with different meanings, which
could result in confusion for the reader. It was suggested
that terminology should be chosen to describe the
arrangements dealt with in sections A and B so as to
avoid that confusion. It was also observed that the
terminology used in practice to describe those arrange
ments was not settled or uniform. The view was expressed
that it would be desirable if the Guide contributed to
uniformity with respect to terminology. It was generally
agreed that the Guide should advise the parties that in
using particular terminology in their contract they should
consider what legal consequences might flow from the
terminology chosen.

45. Views were expressed that the Guide should advise
purchasers contemplating entering into arrangements
described in sections A and B to obtain expert legal
advice in that regard. In addition, it was observed that in
many legal systems various aspects of those arrangements
were governed by legal rules, some of which might be
mandatory. It was suggested that the Guide should advise
the parties to take such legal rules into consideration.

Contracting with group of firms

46. It was generally agreed that the Guide should point
out various issues which the purchaser should consider
when entering into a contract with a group of firms. The
discussion should not, however, engage in a detailed
analysis of those issues, or recommend particular
approaches to dealing with them. The Guide should
direct the reader to sources of detailed information and
advice on the subject. It was also generally agreed that
the Guide should advise the purchaser that when he
contracted with a group of firms which was not organized
as an independent legal entity, every member of the
group should become a party to the contract.

47. Various suggestions were made with respect to
issues which the Guide should point out with respect to
contracting by the purchaser with a group of firms. Those
included, for example, the problem of obtaining jurisdic
tion over several separate firms, often from different
countries, in connection with dispute settlement proceed
ings (in that regard a suggestion was made that one

solution might be for the group to form an independent
legal entity in the country of the site); the nature of the
liability of the members of the group to the purchaser in
respect of the performance of the obligations of the
contractor (e.g. joint and several liability of all members
of the group for the performance of those obligations, or
liability of each member only for the performance of
particular obligations); guarantees to be given in respect
of the performance by the members of the group (in that
regard a suggestion was made that each member of the
group might guarantee the performance by all members);
financial arrangements between the group and the purch
aser; taxation questions; and ancillary agreements which
would have to be entered into by the purchaser.

48. A view was expressed that contracting by the
purchaser with a group of firms which was to perform the
obligations of the contractor should be differentiated
from the situation where the purchaser entered into
separate contracts with two or more contractors (referred
to elsewhere in the Guide as the "separate contracts
approach"). Such a clarification should be made in
particular in paragraph 3. Moreover, the "silent" contract
referred to in paragraph 3 should be more clearly
differentiated from subcontracting by the contractor. A
view was expressed that the contract should require the
consent of the purchaser to any arrangement by the
contractor with other contractors in respect of the con
struction of the works, especially in cases where the
contractor was chosen because of his purported capability
of doing all the work.

49. A suggestion was made that the discussion should
only deal with the case where the purchaser entered into a
contract with a group of firms which was not organized as
an independent legal entity. Where the group was
organized as an independent legal entity, that entity alone
would be the contractor under the contract, and the
problems faced by a purchaser entering into a contract
with several firms which were to perform the obligations
of the contractor would not arise. According to another
view, the discussion should differentiate an "integrated"
arrangement (where the members of the group set up a
separate entity to construct the works) from a "non
integrated" one (where the various obligations in respect
of the construction of the works were allocated among the
members of the group).

50. It was pointed out that the possible problems for the
purchaser arising from his contracting with an indepen
dent legal entity with minimum capitalization organized
by a group of firms, referred to in paragraph 5, were not
limited to the case of the organization of the independent
entity by a group offirms, but arose in any case where the
contractor was organized with minimum capitalization. A
view was expressed that the reference in paragraph 5 to
performance guarantees should make it clear that the
guarantees should not be obtained from the independent
entity itself; rather, they might be obtained from the
individual members of the entity, or from a third person.

51. It was suggested that. the fourth sentence of para
graph 5 should clarify that a claim against an independent



Part Two. New international economic order 91

legal entity for failure to perform its contractual obliga
tions could be governed by law other than that of the
place where the entity was established, e.g. the law of the
place where the works was being constructed.

52. A view was expressed that the discussion placed
excessive emphasis on the desirability that members of a
group which undertook the obligations of a contractor be
jointly and severally liable to the purchaser for a failure
by a member to perform. According to that view, there
existed other methods of protecting the purchaser (e.g.
guarantees). In connection with paragraph 6, it was
observed that members of a group might in some cases be
unwilling to accept joint and several liability.

53. With respect to paragraph 7, a view was expressed
that the authority of a member of a group to serve as
spokesman for the group should be differentiated from
his authority to act for the group. It was suggested that
the paragraph should point out that the designation by
members of a group of one member to serve as the
spokesman of the group and to act for it could be
beneficial not only for the purchaser, but also for the
group.

Joint ventures between contractor and purchaser

54. It was suggested that the importance of joint ven
tures between the contractor and the purchaser as a form
of transfer of technology should be emphasized. How
ever, it was agreed that the Guide could not deal
comprehensively with such arrangements. While some
parts of the Guide could be relevant to those arrange
ments, most of the Guide would not be.

55. It was suggested that the Guide should concentrate
only upon joint ventures whose purposes included operat
ing the works and marketing of its output, since only joint
ventures formed for those purposes were of practical
importance. Joint ventures were usually not formed only
for the purpose of constructing the works. A view was
expressed that the essence of joint ventures formed by the
parties was equity participation by the parties in the joint
ventures, and that therefore they should be referred to in
the Guide as "equity contracts". It was suggested that the
Guide should refer to the various possible ways in which a
joint venture could be organized, without, however,
recommending any particular approach.

56. A view was expressed that section B attempted to
deal in summary form with some very complex issues, and
could be misleading, and that the Guide should therefore
do no more than indicate possible arrangements.

57. With respect to paragraph 9, a view was expressed
that the Guide should point out that the formation by the
contractor and the purchaser of a joint venture could
create difficulties for the purchaser as a result of having to
share some managerial control with the contractor.
Pursuant to that view it was suggested that a clause be
incorporated in the contract creating the joint venture
providing for a revision of the arrangement if such
difficulties arose. According to another view, the sharing

by the purchaser of some managerial control with the
contractor was not necessarily disadvantageous for the
purchaser.

58. Concerning paragraph 11, it was suggested that the
second sentence should avoid the implication that the
works contract was entered into after the formation of the
joint venture by the contractor and the purchaser to
operate the works and market its output, since that
sequence of events did not reflect usual practice. A view
was expressed that the third sentence of paragraph 11
should be reformulated in order to clarify the situations in
which a group of entities without independent legal
personality might enter into a works contract. A sugges
tion was made that the last two sentences of paragraph 11
should be deleted.

59. With respect to the terminology used in section B, a
suggestion was made that the terms "corporate" or
"contractual" joint ventures should be used in preference
to entities with or without independent legal personality.

60. After discussion of the treatment in the Guide of the
formation by the purchaser and the contractor of a joint
venture, it was generally agreed that the Guide should
inform the purchaser that he might wish to consider the
possibility of forming a joint venture characterized by a
relatively high level of integration, or one with a looser
arrangement. The Guide should point out possible types
of arrangements within that range, without, however,
discussing them in detail or recommending any particular
type. The Guide should direct the reader to sources of
detailed information and advice on the subject.

GENERAL REMARKS ON DRAFTING20

61. The view was expressed that the chapter as pre
sently drafted was too detailed, and contained some
advice of an elementary nature which might be deleted.
The prevailing view, however, was that an extended
treatment of the problems which might arise in drafting
was useful, in particular if, as was sometimes the case,
drafting of works contracts was undertaken by persons
who were not lawyers. A detailed treatment would also
have the advantage of bringing to the attention of the
parties issues which they might overlook. It was noted
that particular attention should be given in the chapter to
drafting problems which were of special importance in
relation to works contracts (e.g. inconsistencies between
contract documents).

62. The view was expressed that the Guide should
mention the possibility of each party establishing for
himself a procedure containing steps to be taken during
the negotiation and drafting of works contracts. Such a
procedure, based on suggestions contained in the chapter,
would reduce the possibility of omissions or mistakes in
drafting. It was also noted that the Guide should mention
the desirability of the purchaser obtaining legal or techni
cal advice to assist him in drafting the contract when he

20A/CN.9/WG.V/WP.17/Add.3.
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did not himself possess the necessary expertise. It was
noted that legal advice might be needed not merely on
liability for taxation (as mentioned in paragraph 4) but on
other issues as well.

63. Different views were expressed concerning the
advantages to the purchaser of preparing a first draft of
the contract. It was agreed that the Guide should not
make a recommendation to this effect, but only mention
the possible advantages and disadvantages of his doing
so. It was noted that, if tendering procedures were
adopted by the purchaser, he would be obliged to prepare
a first draft of the contract so that tenders might be
submitted on the basis of that draft.

64. It was suggested that paragraphs 3 and 4, dealing
with the need to take account of applicable laws when
drafting the contract, might be reconsidered and sim
plified. It was noted that paragraph 3 suggested that, after
agreement had been reached between the parties on the
main technical and commercial issues relating to the
proposed contract, it would be useful for the parties to
agree upon the law applicable to the contract and to
review the documents reflecting their agreement in the
light of the chosen law. The view was expressed that the
Guide should also note the possibility of the parties
agreeing upon the law applicable to the. contract at the
commencement of their negotiations, thus enabling them
to keep in mind the requirements of that law in the future
negotiations. Such initial agreement on the law applicable
to the contract would eliminate the need to review at a
later stage the terms of documents which had already
been agreed upon.

65. It was noted that, in addition to the reasons stated in
paragraph 3 for taking into account the law applicable to
the contract when drafting the contract, it was important
to take that law into account because it might provide for
terms to be implied in the contract when an issue was not
regulated by express terms. It was also noted that, besides
the mandatory legal rules of an administrative, fiscal or
other public nature in the country of each party, such
rules in other countries (e.g. in the country of a supplier
of technology) might also need to be taken into account in
drafting the contract.

66. The view was expressed that paragraph 5 should be
modified to refer to the potential usefulness of standard
forms of contract or general conditions as aids to drafting.
Standard forms or general conditions might provide
examples of issues to be addressed, and might also help in
determining how such issues might be resolved.

67. Different views were expressed as to whether it was
advisable to draw up the contract in only one language, or
in the languages of the two parties where those languages
differed. It was agreed that the Guide should not make a
recommendation on that issue, but should mention both
approaches and state the respective advantages and
disadvantages of each approach. In accordance with that
decision, the fifth sentence in paragraph 2, which implied
that only one language was to be used, should be deleted.

Several other observations were made with regard to the
language in which the contract might be drafted. It was
noted that the third sentence of paragraph 6 should be
clarified so as to avoid an inference that the contract must
be drafted in a third language and not in the language of
either of the parties. If the language of one of the parties
was generally used in international commerce, it might be
advisable to draft the contract in that language. It was
suggested that, if the contract were to be drafted in a
language or languages which were not languages of the
country of the applicable law, an agreed translation of the
contract might be made into the language of that country.
It was noted that where a contract was drafted in two
languages, and a contract provision in one language
version was unclear, the contract might provide that the
other language version might be examined to remedy the
lack of clarity.

68. The view was expressed that the reference in
paragraph 7 to a contract document coming first in logical
sequence among all of the contract documents and
controlling the other documents pre-supposed a complex
works contract consisting of many documents. It was
suggested that the Guide should also envisage and deal
with the organization of documents in a simpler works
contract. It was also suggested that in paragraph 7 the
parties should be advised to set forth in the contract not
only the date on which it was signed, but also the date on
which it was to enter into force. It was proposed that
paragraph 8 should be less categorical about the need for
a party to require proof from the other party of his
capacity to enter into a works contract, or about the need
to require proof that an official of a corporation which
was to be a party to a contract had the authority to bind
the corporation. In some cases the previous trade rela
tions between the parties would already have furnished
sufficient proof of those matters. It was noted that the
documents which might form a works contract were
somewhat differently described in paragraph 9 and the
first sentence of paragraph 12, and that the descriptions
should be harmonized.

69. It was observed that the law applicable to the
contract might provide rules of interpretation to resolve
an inconsistency between contract documents or within
the same document. Paragraph 10 should bring the
possible existence of such rules, which might even be of a
mandatory character, to the attention of the parties. It
was also observed that, while this paragraph noted the
possibility of inconsistency within the same document, it
did not suggest a solution for resolving the inconsistency.

70. It was observed that paragraph 11 set forth two
approaches which might be adopted with respect to the
relationship between the contract documents, on the one
hand, and the oral exchanges, correspondence and draft
documents which emanated during the negotiations, on
the other. It was suggested that it would be sufficient to
describe the two approaches, without indicating that one
approach might lead to a fairer result. It was also noted
that oral exchanges, correspondence and draft documents
might emanate subsequent to entry into force of the
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contract. It was observed that the parties should be
advised to clarify the relationship between the contract
documents, on the one hand, and these oral exchanges,
correspondence and draft documents, on the other.
Where a draft document was intended to form part of the
contract, the parties should clearly so provide.

71. A suggestion was made that paragraph 12 should
discourage the inclusion of introductory recitals in a
works contract, since the extent to which recitals might
influence the interpretation of a contract was uncertain.
The view was expressed that, in addition to indicating
that separate contracts might include a description of the
interrelationship of the time-schedules for performance
under related contracts, paragraph 14 should also indicate
the desirability of including descriptions of the interrela
tionship of aspects of infra-structural work to be executed
under the separate contracts.

72. In regard to the time when notifications were to be
effective, it was suggested that paragraph 16 might
mention the possibility of a notification being effective
after the lapse of a specified period of time following the
dispatch of the notification. The Guide should mention
the advantages of selecting a means of giving notification
under which proof of dispatch or receipt of a notification
could be obtained. It was noted that the example given in
paragraph 17 of an exception to a general rule that a
notification was effective upon dispatch was sufficient,
and that it was unnecessary to justify the exception on the
basis of fairness.

73. It was observed that, with regard to notifications
which were not of a routine character, paragraph 18 only
noted the possibility of such notifications being given by
the purchaser to the head office of the contractor. The
paragraph should also refer to the possibility of non
routine notifications being given by the contractor to the
head office of the purchaser.

74. Some proposals were made for modifying paragraph
19 dealing with the legal consequences of a failure to
notify. It was observed that the description contained in
the paragraph was too simple. The consequences of a
failure to notify could not be set forth in a generalized
manner, but would depend upon the purpose for which
the notice was given. A suggestion was made that this
difficulty might be resolved in part by adding cross
references to other chapters where the effects of a failure
to notify were dealt with. There was wide agreement that
the paragraph should be revised and expanded.

75. While there was general agreement that a works
contract needed to contain definitions of certain key
concepts, there was disagreement as to whether the
Guide should provide examples of definitions. Under one
view, such definitions should not be provided. The
definitions might be used by parties in contracts where
they were inappropriate. It was also difficult to formulate
definitions which would be acceptable in all business
circles, since different drafting techniques and traditions
prevailed in different regions. Under another view, a few

examples of definitions would help users of the Guide to
draft definitions appropriate to their own contract. A
suggestion was made that, instead of presenting its own
definitions, the Guide might reproduce a few selected
definitions taken from some well-known model contracts.
The prevailing view, however, was that the Guide should
not include provisions contained in standard contracts
drafted by other bodies, since those definitions might
conflict with the terminology used in the Guide. Further
more, the definitions contained in those standard con
tracts might be subsequently revised.

76. After deliberation, it was agreed that paragraph 22
should be modified to include a statement that the parties
might find it useful to define certain key concepts which
were frequently used in the contract. The concepts which
the parties might find it advisable to define might be
mentioned, without, however, providing definitions for
those concepts. In addition, the paragraph could set forth
a few selected definitions which might command wide
acceptance. It was suggested, for example, that defini
tions of "the contract", "writing" , "dispatch" and
"receipt" might be included. The paragraph could also
indicate that descriptions of other concepts were con
tained in the various chapters of the Guide, and that
those descriptions could be located by the use of the index
to the Guide.

SUPPLY OF EQUIPMENT AND MATERIALS21

77. A view was expressed that the quality of equipment
and materials, and the inspection of equipment during
manufacture, were important issues. Therefore, they
should be mentioned in the present chapter, and refer
ence should be given to the other chapters of the Guide
where those issues were discussed.

78. A suggestion was made that the concepts of supply,
take-over and receipt as used in the chapter should be
clarified. Additional suggestions were made with respect
to the terminology used in the chapter. The secretariat
was requested to reconsider the use of the terms "plant"
and "equipment". It was suggested that instead of the
term "take-over", it might be advisable to use the
expression "take into possession". According to a further
suggestion, the term "specification", rather than "qual
ity", should be used in connection with the description of
the equipment and materials to be supplied.

79. With respect to the suggestion in the chapter that
the parties might include in the contract a particular trade
term in order to establish which party was to pay the costs
of shipping equipment and materials, and refer to
INCOTERMS to define that term, it was suggested that
the chapter should also warn the parties that
INCOTERMS regulated other matters in addition to who
bears the shipping costs (e.g. passing of risk). In incor
porating INCOTERMS, therefore, the parties should be
sure they wished to settle all such issues in the manner
settled by INCOTERMS. A further suggestion was made

21A1CN.9fWG.VfWP.17/Add.4.
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that the parties might wish to consider settling in their
contract various issues referred to in the present chapter
simply by referring to INCOTERMS, rather by elaborat
ing the settlement of those issues in contractual provi
sions. Therefore, it might be advisable to discuss the
applicability of INCOTERMS in the "General remarks"
section of the chapter.

80. It was suggested to stress in paragraph 3 that the
supply of equipment and materials might not necessarily
result in the passing of risk or the transfer of ownership in
respect of the equipment and materials. It was agreed to
delete the last sentence of paragraph 4 and to deal with
the issue covered by that sentence either in the chapter on
"Passing of risk" or in the chapter on "Delay, defects and
other failures to perform", giving a reference to those
chapters in the present chapter.

81. A view was expressed that the Guide should note
that some equipment and materials might be obtained in
the country of the site, rather than from abroad, and
advise the parties also to consider solutions to issues
discussed in the chapter which were suitable for the
former cases. It was further suggested that the concept of
bailment which existed in some legal systems should be
referred to in connection with the storage of equipment
and materials. It was suggested that paragraphs 3, 22 and
25 might need to be harmonized.

82. With respect to paragraph 5, a suggestion was made
to delete the expression "as a general matter" in the first
sentence and to replace the word "risk" in the fourth
sentence by another suitable expression. A view was
expressed that the Guide should strongly recommend that
the parties adequately describe in the contract the equip
ment and materials to be incorporated in the works. It
was suggested that paragraph 6 should not imply that the
contractor should in all cases be obligated to supply all
equipment and materials needed for his construction,
even if they were not specified in the contract.

83. A view was expressed that the contractor should not
be able to avoid liability for defects in equipment and
materials by obtaining them from third persons. It was
suggested that this point be discussed in the chapters on
"Subcontractors" or "Delay, defects and other failures to
perform".

84. With respect to the question of whether the contract
should permit the contractor to supply equipment and
materials earlier than the date stipulated in the contract, a
view was expressed that the contract should not imply
that whether or not the purchaser had funds to pay for the
equipment and materials was always relevant to that
question. It was suggested to clarify in what situations it
might not be possible to stipulate in the contract a date
for the supply of equipment and materials.

85. A view was expressed that it was desirable to delete
the second part of the first sentence and the fourth
sentence in paragraph 9. According to another view they
should be retained.

86. A view was expressed that the contractor under a
turnkey lump sum contract should not in all cases be
obligated to bear the costs connected with the transport
of equipment and materials, and the second sentence in
paragraph 10 should be re-drafted to reflect that point.
According to another view, the contractor in a turnkey
lump sum contract should always be obligated to pay
those costs. It was noted that costs connected with
transport might include insurance costs, and a reference
to the chapter on "Insurance" would therefore be advis
able. In connection with paragraph 12, it was suggested to
delete the expression in the first sentence "in all cases",
since in some exceptional cases the purchaser might be
responsible for packing the equipment and materials and
protecting them during transport.

87. A view was expressed that in the heading of
subsection BA, the term "restriction" should be replaced
by another term which would take into account the
contents of paragraph 17. It was suggested that the last
two sentences in paragraph 16 be redrafted to include the
possibility that the contractor might in some cases be
responsible for payment of import customs duties. It was
noted that the issues concerning customs duties might
need to be expressly settled in the contract if
INCOTERMS were not incorporated in the contract.

88. It was suggested to expand paragraph 17 in order to
explain the different kinds of restrictions which might
apply with respect to the supply of equipment and
materials. In that connection, a view was expressed that
the Guide should mention import and export prohibi
tions, and import and export licence requirements. In
addition, it would be advisable to distinguish between
prohibitions and licence requirements existing at the time
of conclusion of the contract, and those arising after that
time. If the former restrictions could affect the availabil
ity of items essential to the completion of the contract,
the parties might wish to consider deferring entry into
force of the contract until after the relevant permits had
been obtained. The contract should establish which party
was to procure licences, and that party should give to the
other party timely notice of steps which had been taken
and of the results achieved. It was suggested to include in
the last sentence in paragraph 17 a reference to the
chapter on "Termination of contract", and to redraft that
sentence.

89. A suggestion was made to clarify in the last sentence
of paragraph 18 the situations in which the purchaser or
another contractor might incorporate into the works the
equipment supplied by one contractor. It was further
suggested to delete the term "loss" in the last sentence of
paragraph 19. In addition, it was suggested to limit the
effects mentioned in that sentence to a specified period of
time.

90. A view was expressed that the issue of liability for
defects in equipment and materials should be discussed in
the chapter on "Delay, defects and other failures to
perform". A suggestion was made that the contractor
should in some cases entitle the purchaser to establish a
time-schedule for the repair of defects by the contractor.
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91. A view was expressed that the third sentence of
paragraph 20 should be redrafted, and there should be no
obligation to take over defective equipment and materials
by the purchaser.

92. It was suggested that the contractor should be liable
for damages not only in the case of defects in equipment
and materials, but also in case of delay in supplying
equipment and materials. It was also suggested to include
a cross reference to the chapter in which the contractor's
obligation to demonstrate that the equipment complied
with the specifications was discussed.

93. A view was expressed that even if the purchaser was
to bear the risk of loss of and damage to equipment and
materials stored by him, in certain situations he should
not be obligated to hand them over to the contractor in
the same condition in which he received them for storage
(e.g. in cases of damage due to natural causes or damage
caused by the contractor). A view was expressed that, if
necessary, the purchaser would carry out the conserva
tion of equipment which was being stored by him.

94. Suggestions were made to delete the two last
sentences in paragraph 30, and to harmonize the ter
minology used in paragraphs 20 and 29.

SUPPLIES OF SPARE PARTS AND SERVICES
AFTER CONSTRUCTION22

95. There was wide agreement that section A of the
chapter ("General remarks") should include a paragraph
describing possible connections between the subjects
dealt with in the chapter and the policy of developing
countries with regard to industrialization. It was sug
gested that the Guide should stress the importance to
developing countries that the purchaser himself, or other
enterprises from his country, achieve as early as possible
the capability to manufacture spare parts and to maintain,
repair and operate the works, so that the dependency of
the purchaser on the contractor would be reduced. The
achievement of this capability would often depend on
adequate training being given to the personnel of the
purchaser, and the paragraph should stress the import
ance of contractual arrangements providing for training.
The importance of training should also be stressed at
appropriate points within the chapter.

96. It was noted that a distinction might be drawn
between the supply of spare parts and repair of the works
by the contractor, on the one hand, and maintenance and
operation by him, on the other. As regards the supply of
spare parts and repair, it was probable that purchasers
from many developing countries would need assistance
from the contractor for the operational lifetime of the
works. As regards maintenance and operation, however,
it was probable that, within a certain period of time after
the commencement of operation of the works, the
purchaser's personnel would be able to perform those
functions. That distinction would be relevant to the

22A/CN.9/WG.V/WP.17/Add.5.

duration of the obligations to be imposed on the contrac
tor and should be taken into account in sections H and I
of the chapter ("Commencement and duration of obliga
tions of parties" and "Termination").

97. It was observed that legal regulations, which might
be mandatory, regulating the obligations of the parties in
regard to the subject-matters dealt with in the chapter, in
particular maintenance and operation, existed in some
countries. The parties should be advised to take those
regulations into account when drafting the contract.

98. It was noted that the time when the post-construc
tion obligations dealt with in the chapter became relevant
and were to be imposed on the contractor was not
accurately described in paragraph 1. Those obligations
did not become relevant immediately after the works
were ready to operate, but subsequently, after the works
had been taken over by the purchaser. A cross-reference
to chapter XIV, "Completion, take-over and acceptance"
was desirable.

99. It was observed that the subjects dealt with in the
present chapter were often interlinked (e.g. spare parts
might be needed for repair, and maintenance might
include the repair of certain elements). The subjects
themselves should be carefully described, and the link
ages noted.

Contractual arrangements

100. The view was expressed that parties would often
find it difficult at the time of the conclusion of the
contract to determine the nature and extent of the rights
and obligations to be created between them in regard to
the subjects dealt with in the chapter (e.g. the quantity of
spare parts to be delivered, the personnel to be supplied
by the contractor to assist in operating the works). The
chapter, possibly in paragraph 4, should set forth a
procedure to be followed where the parties had decided
that certain contractual terms were to be agreed in the
future, but were unable to reach agreement at a later
stage. It was also noted that paragraph 5 should stress
that the conclusion of contracts for the supply of spare
parts and post-construction services separate from the
works contract was a common method of dealing with
that difficulty, in particular in regard to the provision of
maintenance needed after the expiry of the guarantee
period.

Spare parts

101. There was wide agreement that the continued
availability of spare parts for the operational lifetime of
the works was of great importance to purchasers. Such
availability was of particular importance in developing
countries where works were often expected to have a
longer lifespan than in developed countries.

102. It was noted that the amount of the spare parts
needed might vary at different stages: i.e at the stage of
completion of construction, during the guarantee period,
and during the subsequent lifetime of the works.
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103. The view was expressed that the contractor could
not at the time of the conclusion of the contract predict
with certainty the kinds or quantity of spare parts that
might be needed at different stages, and that the first
sentence of paragraph 6 should be amended to reflect that
fact. It followed that where the contractor had given an
estimate of the quantities needed, but the estimate turned
out to be incorrect (paragraph 12), it might be unreason
able to obligate the contractor to supply additional spare
parts at the prices at which they were originally supplied.
The vital interest of the purchaser which needed to be
protected was the continued availability of the spare
parts, more than the price at which he could obtain them.

104. It was noted that, apart from the distinction
between standard and non-standard spare parts noted in
paragraph 7, a distinction could be drawn between parts
which were routinely subject to wear and tear and
therefore had to be periodically replaced, and parts which
only had to be replaced for exceptional causes (e.g.
breakage due to accidents or faulty use of equipment).
While fairly accurate estimates could be made of the
quantities of spare parts needed in the first category, it
was difficult to make an estimate of needs in regard to
parts in the second category. It was also noted that while
paragraph 7 stated that non-standard spare parts were
obtainable only from the contractor, paragraphs 10 and
11 indicated that they might be obtainable from other
sources as well; those paragraphs should therefore be
harmonized.

105. It was proposed that paragraph 8 should be
amended to state that non-standard spare parts "may
normally" be obtainable more cheaply from sources other
than the contractor, since the uncertainty of market
forces made it impossible to be certain about the cheapest
source of supply. In paragraph 9, it was proposed that the
purchaser should be advised to obtain by the time the
construction was completed an "adequate", rather than a
"large", stock of spare parts. A large stock of certain very
durable parts (e.g. generators) might be unnecessary. It
would also be inadvisable to obtain a large stock of spare
parts with a short shelf life.

106. It was observed that where certain spare parts had
been manufactured for the contractor by suppliers (para
graph 10) it might nevertheless be preferable from the
point of view of the purchaser to enter into a contract
with the contractor obligating him to supply spare parts,
rather than to arrange with him to procure them as an
agent. Under the former arrangement, the contractor
could be held personally liable if the spare parts were
defective.

107. Several observations were made with regard to
paragraph 11, dealing with the possible manufacture by
the purchaser of non-standard spare parts. It was
observed that while some developing countries which
were technologically advanced might have this capability,
a great many developing countries would always have to
rely on outside sources of supply. It was noted that while
paragraph 11 referred to the relevant technological capa-

bility as being that of the purchaser himself, the more
relevant consideration was the capability in the country of
the purchaser. It was also noted that paragraph 11 should
refer to the possibility that if the purchaser used spare
parts manufactured by him, performance or other
guarantees given by the contractor might cease to be
operative, depending on the terms of the contract. It was
further suggested that the last sentence of the paragraph
dealing with possible difficulties of the contractor in
supplying to the purchaser drawings and specifications of
spare parts manufactured by a supplier because the
supplier had industrial property rights in regard to the
items should be deleted or amplified. If amplified, the
sentence might note the possibility of the purchaser
obtaining a licence from the supplier, and also note that
the difficulty would not arise if the industrial property
rights of the supplier were not enforceable in the country
of the purchaser.

108. Views were exchanged on the situation where the
contractor was obligated to supply spare parts manufac
tured by him over a long period of time, and within that
period of time the contractor changed his production
facilities, with the result that the manufacture of the spare
parts had to be discontinued, or the cost of manufacture
was greatly increased. It was agreed that the Guide
should stress that the continued availability to the purch
aser of spare parts for the operational lifetime of the
works was a key issue. With that in mind, the Guide could
note that different solutions might be considered. A
continuing obligation of supply for the lifetime of the
works might be imposed on the contractor, which might
be regarded as the primary solution. As a second
possibility, continuing obligations might be imposed on
suppliers from whom the contractor obtained the spare
parts. As a further possibility, drawings or specifications
might be supplied to the purchaser, or licences granted to
him, in order to enable him to manufacture the spare
parts or have them manufactured by a third party. It was
observed, however, that the last possibility might not be
appropriate in those developing countries where neither
the purchaser nor other enterprises in his country had the
capability to manufacture the spare parts.

109. The view was expressed that the scheme suggested
in paragraph 14 for two different guarantee periods in
respect of the quality of the spare parts supplied was not
often encountered in practice, and that a simpler scheme,
involving a single period, might be suggested. Under
another view, however, the scheme suggested was
appropriate, in particular because it took into account the
fact that certain spare parts had a short shelf life. In that
connection it was suggested that spare parts were usually
described not by reference to their "quality", but by
reference to technical standards.

110. It was noted that the contract should provide that
the instruction manuals to be supplied by the contractor
(paragraph 16) should be drafted in a manner (e.g.
format, language) which would make them readily under
standable to the personnel of the purchaser. In addition
to manuals, "as built" drawings should be supplied,
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~xplaining how the various pieces of equipment were
mt~rconnected, and the facilities available for repair or
mamtenance work at the place where the equipment was
located.

Maintenance

111. .The view was expressed that the appropriate stage
at ~hlCh a contractor might be obligated to supply a
mamten~nce programme was some time prior to the
completIOn of the works, and not (as suggested in
paragraph 11) at the time of the conclusion of the
contract. The paragraph should also indicate that the
maintenance manuals to be provided by the contractor
should be readily understandable by the personnel· of the
purchaser. Reference might also be made to model forms
of agreement for maintenance.

112. It was noted that, while the sixth sentence of
paragraph 18 suggested that the purchaser might find it
preferable to enter into independent maintenance con
tracts with suppliers, it would be difficult for the purch
ase~ to identify and contact suppliers at times when
mamtenance was needed if at those times their identity
was unknown. It was suggested that the contractor should
~e obligated to disclose the identity of suppliers at the
time that the contract was entered into, so as to give the
purchaser the option of concluding maintenance contracts
with suppliers at a time when he wished to do so.

113. Several observations were made to the effect that
the term "workmanlike manner" referred to in paragraph
19 as a method of defining the standards to be observed
during maintenance might not have a clear meaning in
certain regions. Alternative terms which might be used
(e.g. "professional manner") were suggested. It was also
observed that the approach to maintenance discussed in
the last two sentences of the paragraph, under which the
contractor was obligated to ensure that the works oper
ated in accordance with the contract for a specified
percentage of its normal operating time, needed clarifica
tion.

114. It was observed that the first sentence of para
graph 21 was too sweeping, and therefore needed to be
restructured.

115. It was observed that paragraph 22 should suggest
that payment was to be made, not merely after the
submission of an invoice by the contractor, but after the
submission of an invoice accompanied by maintenance
reports.

Repairs

116. With regard to the possible difficulty faced by the
purchaser in using persons other than the contractor to
effect repairs because that might violate secrecy obliga
tions binding on the purchaser (paragraph 23), the view
was expressed that the contract might permit the use of
certain enterprises whose assurances with regard to the
maintenance of secrecy the contractor was prepared to

accept. Wh~re the ,Purchaser himself had the capability to
effect certam repairs (paragraph 24), he might neverthe
less not have the capability to start up the works after the
~epair~ had been effected. Paragraph 23 might suggest the
mclusIOn of a contract provision providing for assistance
by the contractor in the start-up.

117. It was suggested that paragraph 25 might indicate
that,. pending the effecting of repairs, the purchaser could
cont~nue to use the works or the equipment to the extent
posslbl~. It was also noted that the contract might specify
the peflod of time after notification when repairs must be
commenced by the contractor.

118. With regard to paragraph 26, it was observed that
an agreement to effect repairs should always be reduced
to writing, whether or not the repairs were extensive. It
was also observed that the suggestion in the paragraph
that a technical expert might be employed to settle the
time-schedule for effecting repairs when the parties failed
to agree on the time-schedule might not always be
appropriate. The failure of agreement might not depend
on a technical issue, but might be caused by such reasons
as the contractor not having qualified personnel immedi
ately available, or the contractor deploying his personnel
on other work.

119. Different views were expressed about whether it
was appropriate to suggest (paragraph 27) that the
purchaser might have to pay a fee to cover the contrac
tor's costs in having personnel in readiness for an
inspection. It was agreed that the paragraph should only
state that the parties should reach agreement on which
party was to bear the costs involved.

120. With regard to the report to be submitted by the
contractor describing the repairs carried out by him
(paragraph 29), it was suggested that the report should
also describe the materials used during repair. It was also
noted that a description of repair work which might be
needed in the future raised separate issues from a
description of the repair itself, and might more appropri
ately be treated in a document separate from the report of
the repairs. It was further noted that if a new piece of
equipment was installed in the course of a repair, a
quality guarantee might be required by the purchaser in
respect of that piece of equipment.

121. It should be stressed that, where an item had to be
transported to the contractor's country for the purposes
of repair (paragraph 30), the parties should co-operate in
regard to the various incidents of transportation (e.g.
customs clearance), both during the transportation of the
item to the contractor's country and its return after repair
to the purchaser's country.

Operation

122. It was noted that the term "division of control"
used in the fourth sentence of paragraph 32 was unclear,
and should be re-considered. The paragraph might sug
gest that where directions on technical questions were
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given by the purchaser's personnel to personnel of the
contractor engaged to assist in operation, the latter
contractor might be given some form of right of appeal
against those directions. It was suggested that where the
purchaser required the contractor to replace one of his
employees even in the absence of a proved complaint
against that employee, the Guide should not suggest that
the expenses of replacement (e.g. travel and recruitment
costs) were to be borne by the purchaser; the Guide
might only suggest that parties should agree on this issue.
It was noted that the suggestion in the fifth sentence of
paragraph 33 that an incentive fee might be paid to the
contractor depending on the productivity and profitability
of the works should be either deleted or expanded to
indicate that such a fee might also be paid to the
contractor if it was paid to local employees of the
purchaser.

Facilitation by purchaser of services to be provided by
contractor

123. It was suggested that the language of the second
sentence of paragraph 34 should be amended to clarify
that both the contractor and the purchaser were bound to
comply with safety regulations applicable to the works. It
was also suggested that the paragraph should only men
tion the possibility of the purchaser supplying locally
available equipment and materials, or facilities such as
accommodation and transport for the contractor's per
sonnel, without indicating any need for the purchaser to
do so.

Commencement and duration of obligations of parties,
and termination

124. The view was expressed that the statement in the
penultimate sentence of paragraph 35 that repair obliga
tions might commence from the date of expiry of the
quality guarantee assumed by the contractor in respect of
the works needed modification. Even during the period
of the quality guarantee defects might occur needing
repair which were not covered by the guarantee. It was
suggested that the obligation of maintenance extending
over the normal maintenance period should be provided
for in a separate agreement.

125. It was suggested that it might be inadvisable to
suggest (paragraph 36) that the time when the contrac
tor's obligations as to the supply of spare parts, mainte
nance, repair and operation were to end might be
determined by reference to the point of time when the
purchaser had developed the capacity to supply the spare
parts and services himself; that point of time might be
uncertain. With regard to delimiting the duration of the
contractor's obligations in that regard, it was noted that
two approaches might be mentioned and distinguished in
the paragraph. Under one approach, the obligations
might be created for a relatively short period. If the
purchaser wished the obligations to continue after the
expiry of that period the parties might negotiate for their
extension for a further period. Under another approach,
the contractor's obligations might be created for a rela
tively long period, with the purchaser having the right to

terminate those obligations by giving a specified period of
notice. The suggestions in paragraph 39 as to termination
of obligations of the parties should be harmonized with
those approaches. It was suggested that the term
"specified failures of performance" (paragraph 39, last
sentence) needed to be clarified, possibly by giving
examples of failures of performance which might be
specified in the contract. A suggestion was made to
include in the last sentence of paragraph 39 unsatisfactory
work as a ground for termination of the contract.

Remedies other than termination

126. It was observed that this section should be
amended to make clear that it suggested the creation of a
special system of remedies for failures to perform the
post-construction obligations dealt with in the chapter.
Appropriate remedies might be selected out of those
described in other chapters dealing with the failure to
perform construction obligations. It should be clarified
that the section did not suggest the automatic application
to post-construction obligations of remedies for failures
to perform construction obligations.

Summary

127. It was generally agreed that the summary should be
shortened. It should also be written in a style which could
be readily comprehensible to non-lawyers.

Drafting suggestions

128. Several suggestions were made for improving the
drafting of this chapter.

SETTLEMENT OF DISPUTES23

129. It was noted that States or state-owned enterprises
might be parties to works contracts, and the view was
expressed that it would not be in accordance with the
principle of state sovereignty for the courts of another
State to exercise jurisdiction to settle disputes involving
such parties. According to that view, the Guide should
suggest negotiation, conciliation and arbitration as means
of settling those disputes. According to another view, the
issue of state sovereignty should not be mentioned in the
Guide. It was agreed that the Guide should, however,
indicate that the fact that one party to the contract was a
State could influence the choice of a means of settling
disputes arising from the contract.

130. A view was expressed that the principal means of
settling disputes arising from works contracts should be
judicial proceedings, and that the chapter as presently
drafted over-emphasized the settlement of disputes by
arbitral proceedings and by the use of experts. According
to another view, however, arbitral proceedings were the
most practical means of settling disputes arising from
works contracts. It was generally agreed that the section
of the chapter entitled "General remarks" should list the

23A/CN.9/WG.V/WP.17/Add.6.
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various possible t means of settling disputes, and the
interrelation among those means, as well as kinds of
disputes which might appropriately be settled by each
means. In that connection it was noted that fact finding by
experts might be mentioned.

131. A suggestion was made that the Guide should
clearly point out that the supplementation and adaptation
of a contract by a court, arbitral tribunal or expert, or the
substitution of their consent for that of a party wrongfully
refusing his consent, were not known in some legal
systems, in order to avoid misleading readers who might
not be familiar with those procedures. With respect to the
refusal of a consent by a party, it was suggested that that
situation could be dealt with by permitting a party to
refuse consent only upon reasonable grounds. The ques
tion of whether the refusal of consent was reasonable
would then be a question for resolution in dispute
settlement proceedings, and the substitution of consent
would not be involved. It was generally agreed that the
Guide should stress that in drafting contractual clauses on
the settlement of disputes the parties should carefully
consider the law which would govern the various types of
proceedings, and also consider in particular the scope of
authority of a court, arbitral tribunal or expert, as the
case may be.

132. It was suggested that the secretariat should recon
sider the terminology used in the draft chapter. A
question was raised as to whether the term "referee"
instead of "expert" should be used in section F.

133. It was suggested that the Guide should differenti
ate between the resolution of routine problems or mis
understandings on the site, and the settlement of dis
putes. According to that view, the contract should
provide that disputes to be settled by dispute settlement
proceedings were to be formally notified by one party to
another.

134. It was suggested that the first sentence of para
graph 1 should be reformulated so as to avoid the
suggestion that disputes arising from works contracts
always needed treatment different from the treatment of
disputes arising from other types of contracts.

135. It was generally agreed that the last sentence in
paragraph 4 should be deleted, since a court, arbitral
tribunal or expert should not be able to order the
construction to proceed notwithstanding the termination
or suspension of the contract.

136. It was suggested that the Guide should mention the
Convention on the Settlement of Investment Disputes
between States and Nationals of other States of 18 March
1965, and indicate the scope of that Convention. Accord
ing to another suggestion, in addition to the UNCITRAL
Arbitration and Conciliation Rules, the Guide should
refer to rules prepared by other international bodies. The
prevailing view, however, was that the policy of the
Working Group to refer explicitly only to texts prepared
under the auspices of United Nations organs should not

be departed from. It was suggested that the references to
the UNCITRAL Arbitration Rules and the UNCITRAL
Conciliation Rules in paragraphs 17 and 11, respectively,
should be removed to footnotes. Another view was that
the reference should be kept in those paragraphs.

137. There was general agreement that the summary
should be shortened. Various suggestions were made for
improving the drafting of the chapter.

Negotiation and conciliation

138. It was generally agreed that the importance of
negotiation as a means of settling disputes should be
stressed in the Guide. It was suggested that the Guide
should mention that the settlement of disputes by negoti
ation could avoid the disruption of the business relation
ship between the parties; moreover, dispute settlement
by negotiation would avoid problems connected with
enforcement of arbitral awards or judicial decisions. A
suggestion was made that the phrase "broadly accept
able" in paragraph 5 should be replaced by a more
appropriate one.

139. There was little support for suggesting in the Guide
that the parties should be obligated to attempt to reach a
settlement by negotiation before referring their dispute
for settlement by other means. In that connection, a view
was expressed that paragraph 6 should be deleted.
According to another view, however, the concept behind
paragraph 6 should be retained, but the parties should be
warned of the problems which could arise if a long period
of negotiation had to precede reference to settlement by
other means.

140. It was suggested that paragraph 7 be redrafted so
as to clarify that the settlement agreed to by the parties
should be reduced to writing. Another suggestion was
that paragraph 7 be deleted.

141. A suggestion was made to distinguish between the
settlement of disputes by negotiation and conciliation, on
the one hand, from settlement by arbitral and judicial
proceedings, on the other. A view was expressed that the
settlement of disputes by negotiation and by conciliation
should be discussed in the same section, since those forms
were interlinked. The prevailing view, however, was that
they should be discussed in separate sections, since they
reflected different methods of settling disputes. A view
was expressed that the Guide should point out that
negotiation or conciliation might be used in parallel with
other means of settling disputes.

142. It was generally agreed that the Guide should
mention a practice which existed whereby, before the
construction commenced, the parties established a body
which was to meet periodically on the site and suggest to
the parties how disputes which arose in the course of the
construction might be settled. The parties were free to
accept or reject those suggestions, and to initiate legal
proceedings at any time.
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Arbitration

143. Different views were expressed with respect to the
advantages and disadvantages of arbitration as a means of
settling disputes. It was suggested that, in addition to the
advantages of arbitration mentioned in the draft chapter,
the Guide should point out the following advantages: that
arbitral proceedings might avoid the disruption of busi
ness relations between the parties which could result from
judicial proceedings; that with arbitration neither party
was forced to accept the jurisdiction of a court in the
country of the other party; and that the parties could
choose the language to be used in arbitral proceedings,
and could possibly avoid the need to translate relevant
documents. It was suggested that the Guide should
mention as a disadvantage of arbitral proceedings that a
party might have recourse to a court to set aside an
arbitral award, which would result in prolonged dispute
settlement proceedings.

144. Due to the different views expressed concerning
the advantages and disadvantages of arbitration, it was
generally agreed that the Guide should include only a
brief listing of factors which the parties might wish to take
into consideration in determining which means of dispute
settlement to choose. It was suggested to include in the
Guide a short characterization of arbitration as a method
of dispute settlement.

145. With respect to the second sentence of paragraph
14, it was suggested to limit the point made in that
sentence to cases where the arbitration agreement was
recognized as valid by the court. A view was expressed
that in the third sentence of that paragraph the word
"usually" should be deleted, and that the sentence should
indicate only that the courts "might" have the authority
mentioned in that sentence.

146. It was suggested that paragraph 17 should be
shortened. It was further suggested that the Guide should
use the terms ad-hoc arbitration and institutional arbitra
tion in paragraph 16, since those terms were commonly
used in the practice. A view was expressed that paragraph
20 should discuss the procedure to be followed if the
parties failed to appoint arbitrators. The para?raph
should also refer to the possible relevance of the natIOnal
ity of arbitrators in their selection. In the second sentence
of paragraph 19 it was suggested that the term "works
contract" be replaced by the term "arbitration agree
ments", as the latter was more appropriate.

147. A view was expressed that even greater emphasis
should be placed on the importance of the place of
arbitration. It was suggested that the discussion on the so
called mixed arbitration clause (paragraph 25) be deleted.
The prevailing view, however, was that that ty~e of clause
was used in practice, and should be deal~ Wlt~. It ,:"as
noted that paragraph 25 covered two SituatIOns, I.e.
where the parties agreed to two places of arbitration (the
country of each party) and where they agreed upon two
arbitration institutions, one located in the country of each
party. While the disadvantages indicated in ~he l~tter part
of the paragraph related to both those SituatIOns, the

present text might be interpreted as indicating that the
disadvantages related only to the latter situation. The text
should therefore be clarified. It was also suggested to
indicate that an advantage of that clause was to enable the
parties to compromise if the parties could not agree upon
a single arbitration institution. The suggestion was also
made to clarify that arbitration proceedings might be
conducted at a different place from the location of the
seat of the arbitration institution chosen by the parties.
Under one view the last sentence in paragraph 23 might
be deleted. Under another view that sentence was useful
and should be retained. It was suggested that the parties
might wish to specify in the contract that the arbitral
award was to be issued at a place chosen by the parties,
since issuance of the arbitral award at that place might
facilitate its enforcement. It was suggested that the
parties might be advised in the contract to choose the
place where the site was situated as the place of arbitra
tion, since very often relevant evidence would be avail
able at the site.

148. It was suggested that the second sentence of
paragraph 25 should be clarified, or deleted as superflu
ous. It was noted that under the legislation of some
countries parties from those countries were only permit
ted to agree on a place of arbitration located in their
countries, to agree upon arbitrators who were nationals
of their countries, and to agree to the use of the official
language of their countries in arbitral proceedings. The
suggestion was made that paragraph 26 should explain the
meaning of arbitrators being authorized to decide ex
aequo et bono.

149. Under one view the first sentence of paragraph 27
should be deleted. The paragraph might indicate that any
limitation in the arbitration clause in respect of the issues
which might be settled in arbitration proceedings might
lead to difficulties. Under another view the sentence
should be retained. However, different views were expre
ssed in respect of the issues which might be excluded from
the arbitration. Under one view the list indicated in the
paragraph 27 should be expanded (e.g. by the addition of
a reference to liability for damages). Under another view
some of the issues in the list should be deleted.

Judicial proceedings

150. Differing views were expressed in respect of the
section on judicial proceedings. Under one view that
section should be expanded. It was suggested that the
section might mention that under some legislation sum
mary judicial proceedings might be initiated and that
some issues could not be excluded from the competence
of a court. Under another view, that section should be
shortened. It was agreed to include in the section on
"General remarks" a paragraph explaining that disputes
would be settled in judicial proceedings if the parties did
not agree upon an arbitration agreement. It was also
agreed that a comparison should be made.of the enforcea
bility of a judicial decision and of an arbltral award, and
the concept of enforceability stressed in choosing bet
ween judicial and arbitral proceedings.
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151. It was suggested that paragraph 30 should mention
that judicial proceedings might not always be an accept
able method for the settlement of disputes if a State or
state-owned enterprise was a party to a works contract,
and that the parties should consider whether such an issue
existed and how to deal with it. Another suggestion was
to indicate only that in those cases there might be in
various countries different approaches to the settlement
of disputes, including settlement in judicial proceedings.

152. It was agreed that the advantages and disadvan
tages of using an exclusive jurisdiction clause in the
contract should be indicated. In addition to the disadvan
tages mentioned in the section, some other disadvantages
(e.g. costs connected with judicial proceedings conducted
abroad) might also be mentioned. It was noted that an
exclusive jurisdiction clause might create great hardship
to a party if the judicial decisions were not enforceable
abroad, and the jurisdiction of other courts were
excluded. However, a view was expressed that an exclu
sive jurisdiction clause might be useful since the courts
which would have competence to decide disputes bet
ween the parties would be known from the time the
contract was concluded.

153. It was suggested that only the first two sentences in
paragraph 31 should be retained, and that paragraph 32
should be deleted as superfluous. It was noted that, in
drafting the exclusive jurisdiction clause, the parties
should take into consideration whether the selected court
would be able to exercise the competence conferred by
the parties. It was noted that the choice of the courts of a
State other than the State of a party was not practical, and
paragraph 31 should not include a reference to such a
choice. Under one view paragraphs 33 and 34 did not
convey significant information and might be deleted.
Under another view those paragraphs were useful since
they contained a warning against the possible conse
quences of an exclusive jurisdiction clause agreed upon
by the parties without proper consideration. It was also
noted that the applicable law might restrict the choice of a
court by the parties.

Experts

154. It was noted that the settlement of disputes by
experts was not regulated under any legal system. A view
was expressed that the section on settlement of disputes
by an expert should be deleted. The prevailing view,
however, was that the use of experts in settling disputes
was very important in practice, and, due to the absence of
legal regulation, if the parties decided to engage an expert
for settling their disputes they should be guided on how
the issues which arose might be settled in the contract. If
an expert was engaged, it would be advisable to deter
mine in the contract what disputes he could settle, the
extent of his authority, and the effects of his decision. It
was stressed, however, that the parties should be cautious
in engaging experts for the settlement of disputes, due to
the absence of legal safeguards applicable to this method
of settling disputes. It was agreed that the parties should
be advised to limit the authority of experts to the

settlement of disputes of a technical nature which
required rapid decisions. A view was expressed that the
authority might be limited to the finding and verification
of facts. It was noted that the decision of an expert would
not have the binding effect of an arbitral award. The view
was expressed that the respective functions of the expert
and the consulting engineer should be clearly determined
in the Guide.

155. It was pointed out that the potential authority of an
expert to adapt or supplement the contract might be
limited by the law applicable to the contract. It was
agreed to place the section on the settlement of disputes
by experts before the sections on settlement of disputes in
arbitral and judicial proceedings. There was general
agreement that the discussion in the chapter of the
settlement of disputes by experts should be confined to
general issues connected with the engagement of experts
in the settlement of disputes and to delete paragraphs 40
to 46. Some of the issues discussed in those paragraphs
might be mentioned, if needed, in connection with
general issues.

Disputes concerning failure of agreement or consent

156. It was agreed to delete the section on disputes
concerning failure of agreement or consent. It was
suggested to include in the section entitled "General
remarks" a paragraph which would recommend to the
parties to consider to what extent, if at all, an arbitration
clause should apply to cases of a failure of the parties to
reach agreement, or a failure of a party to grant a consent
if the agreement or consent was required by the contract.
In addition, the way in which disputes concerning failure
to agree on the adaptation of contractual terms to a new
situation should be settled migh~ be discussed in the
chapters dealing with cases where such an agreement was
required (e.g. in chapter XXII, "Hardship clauses" or
chapter XXIII, "Variation clauses"). The way in which
disputes concerning a failure to give a consent should be
settled might be discussed in the chapters dealing with
cases where such a consent was required (e.g. in chapter
XI, "Subcontracting"). Cross-references to those chap
ters might be included in the section entitled "General
remarks".

Multi-party settlement of disputes

157. It was agreed to delete the section on multi-party
settlement of disputes. It was suggested that in the section
entitled "General remarks" the attention of the parties
should be drawn to issues which might arise in connection
with the settlement of disputes when several parties
participated in the construction of the works, and that
some practical approaches to the resolution of the issues
(e.g. the appointment of the same arbitrators to settle all
disputes) be suggested.

Illustrative provisions

158. It was agreed to delete all the illustrative provisions
at present set forth in the draft chapter, with the
exception of paragraphs 1 and 7 of the illustrative
arbitration clause set forth in footnote 7.
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CHOICE OF CONTRACTING APPROACH24

159. There was wide agreement to organize the chapter
into three sections, entitled "General remarks", "Single
contract approach" and "Several contracts approach". It
was generally agreed that all sub-headings in the chapter
should be deleted, and that within the two latter sections
the various contracting approaches dealt with in the
chapter should be placed and discussed in the order of the
comprehensiveness of the obligations undertaken by the
contractor. Moreover, it was generally agreed not to use
the terms "semi-turnkey contract" and "comprehensive
contract" in the Guide, except when references were
made to other texts or documents in which those terms
were used.

160. A suggestion was made to remove paragraphs 11
and 12 from section C ("Engagement of more than one
entity") to section B ("Engagement of single contrac
tor"). According to another suggestion, however, those
paragraphs properly belonged to section C.

161. A suggestion was made to expand upon the discus
sion of factors relevant to the choice of a contracting
approach (paragraph 2), and to identify situations in
which a particular contracting approach might be prefer
able.

162. It was suggested that the enumeration of the
performances needed for the completion of the works
should be deleted from the first sentence of paragraph 1,
since the performances were set forth in paragraph 4. It
was observed that the second sentence of paragraph 2
might be redrafted to eliminate a possible misinterpreta
tion that in all cases other than the one mentioned in the
sentence the purchaser should engage several contrac
tors. A view was expressed that the single contract
approach might be used by the purchaser even in cases
where mandatory rules in his country required that local
enterprises be engaged for certain aspects of the construc
tion, since those enterprises might be engaged as subcon
tractors by the single contractor.

163. A view was expressed that the term "all perform
ances" in the first sentence of paragraph 4 should be
replaced by another term, such as "major tasks" . Another
view was that the former term should be retained, since
the performance by the contractor was the relevant
factor. It was suggested to redraft paragraph 4 so as to
clarify that the obligation of the turnkey contractor was to
render all performances needed for completion of the
works, and not merely to co-ordinate the construction. It
was also suggested to include training among the per
formances to be effected by the turnkey contractor.
According to a further suggestion, paragraph 4 should
advise that the turnkey contractor should complete the
construction on a specified date and that the works should
be capable of operating during a test period. It was
suggested to add the words "in principle" before the word
"liable" in the last sentence of paragraph 4.

24A/CN.9/WG.V/WP.17/Add.7.

164. It was suggested to substitute in the third sentence
of paragraph 5 the word "supply" for the word "manufac
ture", and the word "specification" for the word
"design". A question was raised as to whether tendering
could be conducted on the basis of different designs
(paragraph 5, last sentence).

165. In respect of paragraph 6, a suggestion was made
to substitute in the second sentence the expression "at the
same time" for the expression "on the other hand" and in
the first sentence to substitute for the word "design"
another expression to make clear that the design was not
determined by unilateral decision of the contractor.

166. A view was expressed that, in connection with the
characterization of the product-in-hand contract
approach in paragraph 7, the contractor should not be
obligated to ensure that his training was successful, but
that he should only be obligated to use his best efforts to
achieve that objective. According to another view, how
ever, the characteristic feature of that contracting
approach was the contractor's responsibility to achieve a
specified result through training. It was suggested to
substitute in the penultimate sentence of paragraph 7 the
expression "assumes greater responsibility" for the expre
ssion "responsibility would be greater".

167. A suggestion was made to reflect in paragraph 8
that the capability of the purchaser in the field of the
construction of the works was relevant to the choice of a
contracting approach. In connection with the penultimate
sentence of that paragraph, it was suggested to clarify that
the total cost under the several contracts approach would
be lower than under other approaches because under the
several contracts approach the purchaser himself would
perform some of the functions which would be performed
by the contractor under other approaches. In that connec
tion, it was suggested to indicate at the beginning of
section C that in considering whether to adopt the several
contracts approach the purchaser should consider
whether he was capable of performing the co-ordination
and other functions in relation to the construction which
he would normally have to undertake under that
approach. A view was expressed that under the several
contracts approach, when the purchaser provided the
design, the contractor might be obligated under the
contract to notify the purchaser of evident defects in the
design.

168. A view was expressed that paragraph 15 should be
reformulated so as to provide a detailed clarification of
the consequences of a failure of a contractor to perform
with respect to the liability of the purchaser to other
contractors. It was suggested that the purchaser might
protect himself to some degree against those consequ
ences by stipulating in each separate works contract that
he would be liable to the contractor only for liquidated
damages or penalties in the case where delay by other
contractors prevented the contractor from commencing
his performance. It was suggested to substitute in para
graph 16 the term "installation of equipment" for the
term "erection of equipment".
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169. In respect of paragraph 17 it was noted that the
pur~~aser might wish to engage a construction manager in
addition to a consulting engineer. It was also noted that
the purchaser might engage a consulting engineer even
under a single contract approach.

170. It was noted that the situation described in para
graph 18 was exceptional, and that a single contract
approach would be preferable to that situation as a means
of reducing the risks of co-ordination. It was suggested
that. a "cro~s-reference to chapter X, "Consulting
e.n~l?eer ,might be advisable with respect to the respon
sibilIty of the consulting engineer.

171. It was generally agreed that paragraph 20 should
be deleted. Several suggestions were made for improving
the drafting of the chapter.

TRANSFER OF TECHNOLOGy25

172. There was general agreement that the overall
balance achieved by the draft chapter was satisfactory. It
was proposed that section A ("General remarks") should
refer to certain cases of transfer of technology which were
at present not reflected in the section and which might
occur when a works contract was concluded. Thus, the
technology required to construct a portion of the works
might be transferred to a purchaser by the contractor if it
was agreed that the purchaser was to construct that
portion. Technology might also be transferred to the
purchaser with regard to the processing of the products of
the works, in particular when those products were to be
internationally marketed.

173.. With regard to the description of the legal rules
applIcable to the grant of a patent, it was noted that a
person who invented a product or process might apply for
the .grant of a patent not only to a government (paragraph
3, fifth sentence), but also to a governmental institution,
such as a patent office. Furthermore, an inventor might
apply not only in his own country, but also in other
countries for the grant of a patent.

174. It was agreed that the description of national legal
regulations, and the relevance of those regulations to the
drafting of contract provisions, (paragraph 7) should be
amplified. Reference should be made to legal regulations
which might exist in the purchaser's country which might
encourage the transfer of certain kinds of technology
(e.g. technology which might increase productivity) or
discourage the transfer of other kinds of technology (e.g.
where similar indigenous technology was already avail
able). Reference should also be made to the technology
policy of a country which might be implemented by
governmental agencies, and which might determine what
provisions on transfer of technology might be included in
a contract. It was also noted that the Guide should
emphasize the importance of regulating the transfer of
technology through contract provisions when no legal

25NCN.9/WG.V/WP.17/Add.8.

~egulations governing the transfer of technology existed
m the purchaser's country.

175. A suggestion was made that the technology should
be not only up to date, but also appropriate to local
needs, and there should be no restrictions on exports by
the transferor.

176. In regard to the description of the technology
(subsection B.1), it was suggested that the contractor
might be required to provide the description of the
technology in the contract, since he had special know
ledge of the technology. The Guide should also advise the
purc~aser to determine the level of the technology he
reqUIred. In some cases, he might wish to obtain the most
up-t~-date technology, while in others he might prefer to
obtam a technology which, while not being the most up to
date, was the most appropriate for him. It was suggested
that .the Guide .should note that the level of technology
reqUIred could mfluence the price to be paid.

1.77. Vie~s.were exchanged on subsection B.2 ("Condi
tions ~estnctmg purchaser in use of technology"). Under
one View, the present treatment of those conditions in the
section was appropriate and should be retained. Under
another view, the section emphasized too strongly the
disad.v~ntage~ whi~h purc~asers may suffer through those
conditions, smce m practice conditions which produced
undue disadvantages for purchasers were not often
imp~sed. It was agreed that, while the description of
pOSSible advantages and disadvantages to each party of
such conditions should be retained, paragraphs 10 to 13
~hould be expanded by the addition of examples suggest
mg how the competing interests of the purchaser and
contractor might be reconciled in a balanced manner. In
regard to paragraph 11, it was proposed that the para
graph might suggest that, while the contractor should
under the contract be given the right to control whether
modifications to the technology might be effected by the
purchaser, the contract should also provide that the
contractor's consent to a request by the purchaser to
make modifications should not be unreasonably withheld.
In regard to paragraph 12, it was proposed that the
paragraph might suggest that each party might be
required to inform the other of improvements which he
made to the technology, or that the contractor should be
required against payment of an agreed remuneration to
inform the purchaser of improvements that the contractor
had made. Yet another possibility was that provision
might be made for joint research and development of the
technology. In regard to paragraph 13, it was proposed
that the paragraph might note that, while export restric
tions might be imposed on the purchaser in respect of
certain markets, other export markets might be reserved
for the purchaser.

178. It was proposed that the opening phrase, "For
these reasons", should be deleted from the fourth sen
tence of paragraph 9, since the statement made in that
sentence did not result from reasons stated in preceding
sentences. It was also proposed that a further footnote be
appended at an appropriate place to that paragraph
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referring to the UNCTAD Draft Model Law on Restric
tive Business Practices.

179. It was proposed that the guarantee to be given by a
turnkey contractor suggested in the second sentence of
paragraph 14 should be operative only if the works were
operated by the purchaser in accordance with operation
manuals and training provided by the contractor. The
view was expressed that the substance of paragraph 15
was better presented in its original drafting (i.e. in
paragraph 12 of A/CN.9/WG.V/WP.15/Add.3) than in
the present drafting. The present drafting should there
fore be reconsidered, retaining, however, changes to the
original drafting proposed by the Working Group at its
seventh session (Le. in NCN.9/262).

180. In regard to paragraph 16, the view was expressed
that the second sentence of that paragraph, in addition to
mentioning the cases presently set forth therein where
infringement of industrial property rights of a third party
might occur, should also mention that such infringement
might occur through the construction of the works itself.
In regard to the third sentence of paragraph 17, it was
proposed that the supplier of technology should be
obligated to assist the transferee of the technology when
legal proceedings were brought against the latter only to
the extent that the legal proceedings resulted from the
supply of the technology by the supplier. In regard to the
suggestion contained in the last sentence of paragraph 17
that royalty payments were to cease in the event of
successful legal proceedings being brought against the
purchaser by a third party, it was proposed that the
payments should cease only if the contractor was liable to
the purchaser for the infringement of the rights of the
third party.

181. With regard to section C ("Issue special to know
how provisions: confidentiality"), the view was expressed
that, while that section treated the issue of confidentiality
as being special to know-how provisions, this was not
always the case; confidentiality might also relate to
certain information conveyed when industrial property
rights were licensed. Under another view, however,
information which was protected by industrial property
legislation was not kept confidential, but merely pro
tected from unauthorized use by the legislation. It was
observed that the section contemplated only the imposi
tion of obligations of confidentiality on the purchaser.
However, in some situations (e.g. when improvements to
the technology made by him were communicated by the
purchaser to the contractor) it might be appropriate to
obligate the contractor to maintain confidentiality. The
section should be expanded to include a mention of those
cases.

182. It was suggested that the Guide should note that
even when a legal system contained obligations as to the
observance of good faith during negotiations (paragraph
18, last sentence), it might nevertheless be advisable for
the contractor to conclude an agreement as to confiden
tiality. It was also suggested that the term "public
domain" (paragraph 19, third sentence) was not suffi-

ciently precise to be used to delimit the point of time at
which obligations of confidentiality ended.

183. With regard to section D ("Communication of
technical information and skills"), it was noted that
documentation supplied at the time equipment was
supplied might be relevant to the communication of
technical information and skills. It was proposed that
cross-references should be given to other chapters which
referred to the need to supply documentation com
municating technical information and skills. It was sug
gested that the words "and required under the contract to
be delivered prior to the completion" be inserted in the
second sentence of paragraph 22 between the words
"works" and "has", as that would clarify the meaning.
Divided views were expressed on the advisability of
amending the last sentence of paragraph 22 to suggest
that, where loss was caused to the purchaser through
errors or omissions in the documentation, a liability to
pay liquidated damages might be imposed on the contrac
tor as an alternative to the liability of the contractor to
pay damages referred to in that sentence.

184. In view of its importance, it was decided that the
training of personnel (subsection D.2) should be dealt
with in an independent section. It was proposed that
paragraph 24 should indicate that the purchaser should be
obligated not to remove trainees during the period of
training without good reason.

TERMINATION OF CONTRACT26

185. A view was expressed that the contract need not
contain provisions entitling a party to terminate the
contract in certain cases (e.g. in the case of the bank
ruptcy of the other party, or in the case of abandonment
of construction by the contractor), since the contract
would be terminable under the applicable law. According
to that view, the rules on termination under applicable
law were adequate; consequently, the last sentence of
paragraph 3 should be deleted. According to another
view, however, even if termination were permitted under
the applicable law, it would still be advisable for the
contract to contain provisions dealing with termination,
since the scope of or conditions to the right of termination
under that law might be ill-suited to a works contract, or
might lead to results different from those which the
parties might wish to achieve. With respect to the last
sentence of paragraph 3, it was suggested that the
paragraph should elaborate upon the ways in which legal
rules on termination under the applicable law might be ill
suited to works contracts.

186. A view was expressed that it was too categorical to
suggest (paragraph 6) that the contract should be termi
nated only in respect of the construction which had not
yet been performed because the purchaser could not
return to the contractor the portion of the works which
had already been constructed. It was noted that, in some
cases, the purchaser might be able to dismantle and

26A1CN.9/WG.V/WP.17/Add.9.
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return construction which had been effected by the
contractor. In addition, if the contractor had not yet
begun construction on site, but had supplied certain
equipment or materials, the purchaser might be able to
return to the contractor what had been supplied. The
entire contract might be terminable by the purchaser in
cases such as those. It was therefore generally agreed that
paragraph 6 should be reformulated so as to be more
flexible with respect to the extent to which the contract
should be terminable. It was also agreed that the para
graph should be kept in a separate section, as it presently
appeared in the draft chapter, rather than including it in
the section on "General remarks".

187. A suggestion was made to replace the words "to be
obligated" in the last sentence of paragraph 2 with "he
may be required".

188. It was generally agreed that the word "unilateral"
should be removed from the headings of subsections 1
and 2 of section C.

189. A suggestion was made to shorten the discussion in
paragraphs 8 through 14. The prevailing view, however,
was that the discussion should not be shortened.

190. With regard to the suggestion set forth in the draft
chapter that before terminating the contract for certain
grounds a party be required to give notice of the existence
of those grounds to the other party, and then to give
notice of termination if the grounds had not been
remedied within a specified period of time, a view was
expressed that the requirement of two notices was
unnecessary. It was observed, however, that the require
ment was in furtherance of the policy that termination
should be resorted to only as a last resort, since it gave the
party against whom the right of termination was being
invoked an opportunity to remedy the grounds before the
termination was effected. It was generally agreed to
retain the two-notice system. It was also agreed to add at
the end of the last sentence of paragraph 2 a reference to
the requirement that the contractor remedy the grounds
for termination within a specified period of time.

191. With respect to abandonment of the construction
by the contractor, a view was expressed that the term
"abandonment" was unclear, and involved the intent of
the contractor. It could, therefore, give rise to questions
in particular cases as to whether the contractor had
abandoned the construction. According to a further view,
a remedy of the purchaser in the case of abandonment of
construction by the contractor might be to compel
performance by the contractor. It was generally agreed
that the Guide should clarify cases in which abandonment
might be considered to occur (e.g. if the contractor
notified the purchaser that he would not continue with
the construction of all or part of the works, or if the
contractor vacated the site before the completion of
construction). It was also agreed that the Guide should
recommend that, before terminating the contract, the
purchaser should be required to deliver to the contractor
a notice requiring him to continue with the construction,
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and that the purchaser should be entitled to terminate if
t~e cont.ractor did not do so within a specified period of
time. With respect to the illustrative provision in footnote
1, it was agreed that the provision concerning abandon
ment should be deleted, as the discussion in the text
should give adequate guidance to the drafting of a
provision on abandonment.

192. A suggestion was made to reconsider the words
"may entitle" in paragraph 9.

193. It was generally agreed that the second sentence of
paragraph 11 should be reformulated so as to clarify the
Idea that the contract might provide for the payment by a
contractor in delay of. liquidated damages up to a
specified limit; when that limit had been reached, the
contract should be terminable by the purchaser.

194. It was generally agreed that paragraph 14 should
clarify that the purchaser might agree to subcontracting
by the contractor which was otherwise in violation of
contractual restrictions on subcontracting, in which case
there should be no ground for termination of the contract
by the purchaser.

195. With respect to termination by a party on the
ground of bankruptcy of the other party, a view was
expressed that a distinction should be drawn between the
institution of involuntary bankruptcy proceedings against
the party, and the adjudication of bankruptcy. The mere
institution of bankruptcy proceedings should not consti
tute ground for termination of the contract by the other
party, since the alleged bankrupt might successfully
defend against an adjudication of bankruptcy. In the case
of voluntary bankruptcy proceedings instituted by the
party himself, an adjudication of bankruptcy would
normally be issued within a short period of time, and the
other party would not be prejudiced by waiting until the
adjudication before terminating the contract. According
to another view, however, the institution of voluntary or
involuntary bankruptcy proceedings by or against a party
could affect the performance of the contract by the party
and should constitute a ground entitling the other party to
terminate the contract. It was generally agreed that the
Guide should stress the necessity that the contractual
provisions in respect of bankruptcy be in accord with the
applicable national laws on bankruptcy.

196. It was generally agreed that the term "performance
guarantee" in paragraph 18 should be reconsidered, and
that a reference to the chapter entitled "Security for
performance" should be included in paragraph 18.

197. With respect to termination by the purchaser for
convenience, it was noted that under many legal systems
it was possible for either party to terminate a contract, so
long as he fully compensated the other party for his losses
resulting from the termination. A view was expressed that
the second sentence of paragraph 19 should be deleted,
since the right of termination for convenience should not
be restricted to governments or government entities.
According to that view, the exercise of the right would be
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very expensive for a party, which inhibited the exercise of
the right. On the other hand, it was observed that for
policy reasons a Government or government entity might
seek the right to terminate for convenience, and that the
contract might restrict the amount of compensation to be
paid to the other party upon termination for convenience.
It was generally agreed that the second sentence of
paragraph 19 should be changed to read "A purchaser,
e.g. a Government or government entity, may wish to be
entitled by the contract to terminate the contract for
convenience". It was also agreed that paragraph 38
should refer to the possibility of restricting the amount of
compensation payable upon the exercise of that right to,
for example, a specified percentage of the contract price
in respect of the terminated portion of the contract.

198. A suggestion was made to refer to termination for
convenience in the section of the chapter entitled "Gen
eral remarks". According to an additional suggestion, the
third sentence of paragraph 19 should be deleted.

199. It was generally agreed that the language contained
within brackets in paragraph 21 should be deleted. Also,
the word "purchaser" as it first appeared in the last
sentence of that paragraph should be changed to "con
tractor".

200. With respect to paragraph 28, it was generally
agreed that the Guide should advise the parties that if
they agreed that the contractor should be obligated to
take the measures referred to in the paragraph, the
contract should contain an express provision to that
effect.

201. A suggestion was made in connection with para
graph 29 that the right of the purchaser or of a new
contractor to use the contractor's equipment and mate
rials should be subject to the rights of third persons (e.g.
lessors) in those items. According to another view,
however, such a condition should not be included in the
contract, since in agreeing to a provision entitling the
purchaser or a new contractor to use those items, the
contractor should satisfy himself that such use would not
infringe the rights of third persons, and the contractor
should bear the risk of such infringement.

202. It was generally agreed that the contractor shoul?
have the obligations referred to in paragraph 33 only If
the contract was terminated for reasons other than ones
attributable to the purchaser. A view was expressed that
the contractor should not be obligated to create drawings
and documents which had not yet been created. It was
generally agreed that, rather than referring to an obli.ga
tion of the contractor to "create" those items, the fIfth
sentence of paragraph 33 should refer to an obligation to
"obtain" them, since the contractor might obtain them
from other sources.

203. A suggestion was made to delete the reference in
paragraph 36 to the costs of repatriating the contractor's
personnel. It was generally agreed, however, that the
reference should be retained.

204. A view was expressed that paragraphs 36 and 38
should also refer to the loss of profit by the contractor as a
result of termination of the contract. It was generally
agreed, however, that it was sufficient for the paragraphs
to refer to the chapter of the Guide dealing with damages.

205. Various other changes were suggested for para
graph 38. It was generally agreed, however, that the
paragraph should remain unchanged, with the exception
of the inclusion of a reference to a possibility of restricting
the amount of compensation payable by a purchaser
terminating for convenience (see paragraph 199, above).

TERMINOLOGY AND FUTURE WORK

Terminology

206. The Working Group considered the question
whether the term "purchaser", or a different term, should
be used in the Guide to indicate the party for whom the
works was to be constructed.27 After deliberation, the
Working Group decided that for the English version of
the Guide the term "purchaser" was preferable to other
terms such as "owner", "employer" and "client", and
should be used. It was agreed that the term "purchaser"
was appropriate both for the case where the party for
whom the works was to be constructed was a private
enterprise, and for the case where the party was a
government or governmental entity.

207. As regards the French version, the prevailing view
was that the term "acquereur" should be used as the
equivalent of "purchaser". However, the French version
of the Guide should explain at its commencement that the
term "acquereur" was used as an equivalent of the term
"maftre d'ouvrage", which was used in some legal sys
tems.

208. It was noted during the deliberations that some
passages of the Guide in language versions other than
English did not correspond to the original English ver
sion, or were deficient in other respects. The secretariat
was requested to make greater efforts to eliminate such
deficiencies. In that connection, it was agreed that it
would be helpful if members of the Working Group who
might note deficiencies at any future time transmitted a
record of those deficiencies to the secretariat.

Future work

209. A statement was made by the Secretary of the
Commission on the future course of the work as envis
aged by the secretariat. It was proposed that the sec
retariat would revise the "Introduction" and all draft
chapters of the Guide, and submit them to a further
session of the Working Group. The Working Group
could then determine whether the secretariat had fulfilled
its mandate.

27A/CN.9/WG.V/WP.17, para. 4.
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210. The Working Group agreed with that course of
action. It was generally felt that during the next session
the Working Group would restrict itself to determining
whether decisions taken by it during its previous sessions
had been reflected in the revised draft chapters before it.

The Working Group also discussed the possible duration
and date of its ninth session. After deliberation, it was
decided to recommend to the Commission that the
session be held for a period of three weeks, during
March-April 1987.

B. Working paper submitted to the Working Group on the New International
Economic order at its eighth session - Draft Legal Guide on Drawing Up
International Contracts for the Construction of Industrial Works: report of the

Secretary-General (A/CN.9/WG.V/wP.17 and Add. 1 to 9)

[Original: English]
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[A/CN.9/WG.V/WP.17]

Draft legal guide on drawing up international contracts
for the construction of industrial works: report of the

Secretary-General

1. The present report contains in its addenda a draft
"Introduction" to the legal guide on drawing up interna
tional contracts for construction of industrial works
(Add. 1) and the following new draft chapters prepared by
the secretariat: "Pre-investment studies" and proposed
additions to the chapters "Procedure for concluding
contract" and "Delay, defects and other failures to
perform", Add.2; "General remarks on drafting", Add.3;
"Supply of equipment and materials", Add.4; "Supply of
spare parts and services after construction", Add.5; and
"Settlement of disputes", Add.6.

2. The chapters have the titles and and numbers
assigned to them in the revised structure of the legal guide
as approved by the Working Group at its seventh
session. 1 However, in the exercise of the discretion given
to the secretariat2 it was considered advisable to change
the title of chapter I to "Pre-investment studies" and to
place the discussion of the issues concerning the selection
of parties, in particular contracting with consortia and
joint ventures in the chapter, "Procedure for concluding
contract". It was also considered advisable to place the
issues connected with the relevance of information based
on pre-investment studies for the liability of parties in the
chapter, "Delay, defects and other failures to perform".

3. In addition to the new draft chapters, the report
contains revised draft chapters on "Choice of contracting
approach", Add.7; "Transfer of technology", Add.8; and
"Termination of contract", Add. 9. These draft chapters
are revisions of documents A/CN.9/WG.V/WP.15/Add.8
and Add.4, and A/CN.9/WG.V/WP.9/Add.5, respec
tively.

4. At a previous session of the Working Group the
question was raised whether the term "purchaser", or
another term, should be used in the legal guide to indicate
the party for whom the works is to be erected. The term
"purchaser" has been used in the draft chapters for the
following reasons. First, the term is sometimes used in
practice, including, for example, in other United Nations
documents concerning the construction of industrial
works. 3 Second, the term seemed preferable to other
terms sometimes used in practice, such as "owner",
"employer" or "client", since these terms connoted legal
relationships between the parties which differ from the
legal relationship between parties to a works contract.
The term "purchaser" should create no implication that a
works contract is in the nature of a sales contract, in
which the relevant party is more often referred to as the

lA/CN.9/262, paras. 95-99.
2A/CN.9/234, para. 13.
3Por example, in the "General conditions for the supply and erection

of plant and machinery for import and export", Nos. 188A and 574A, of
the United Nations Economic Commission for Europe, and in the
"UNIDO model form of turnkey lump-sum contract for the construction
of a fertilizer plant" (UNIDO/PC.25).

"buyer" (e.g. in the United Nations Convention on
Contracts for the International Sale of Goods, Vienna,
1980), in particular because the term "contractor" is used
in the legal guide to indicate the other party to the works
contract.

[A/CN.9/WG.V/WP.17/Add.l]

Introduction

A. Purpose and approach of Guide

1. The purpose of this Guide is to assist persons
involved in the negotiation and drawing up of interna
tional contracts for the construction of industrial works.
These contracts are typically of great complexity, both
with respect to the technical aspects of the construction
and the legal relationships between the parties. The
obligations to be performed by contractors under these
contracts will normally extend over a relatively long
period of time - often several years. Contracts for the
construction of industrial works therefore differ in impor
tant respects from traditional contracts for the sale of
goods or the supply of services in ways that may be
unfamiliar to many persons. Consequently, rules of law
drafted to govern sales or services contracts cannot settle
in an appropriate manner issues arising in contracts for
the construction of industrial works. These issues should
therefore be settled by the parties through contract
provisions. The preparation of this Guide was largely
motivated by an awareness that the complexities and
technical nature of this field often made it difficult for
purchasers of industrial works, particularly those from
developing countries, to acquire the necessary informa
tion and expertise required to draw up appropriate
contracts. The Guide has therefore been designed to be
of particular benefit to those purchasers, while seeking at
the same time to take account of the legitimate interests
of contractors.

2. The Guide seeks to assist parties in negotiating and
drawing up international contracts for the construction of
industrial works by identifying the legal issues involved in
those contracts, discussing possible approaches to the
solution of the issues, and, where appropriate, suggesting
solutions which the parties may wish to incorporate in
their contract. The discussion in the Guide and the
solutions recommended are written in the light of the
differences between the various legal systems in the
world. It is hoped that one result of the Guide will be to
promote the development of an international common
understanding as to the identification and resolution of
issues arising in connection with those contracts.

3. The Guide deals with contracts in which the contrac
tor assumes the obligation to supply equipment and
materials to be incorporated in the works, and either to
erect the works or to supervise such erection by others.
For brevity, these contracts are referred to in the Guide
as "works contracts". In addition to the obligations just
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mentioned, which are the essence of a works contract, a
contractor often assumes other important obligations,
such as the design of the works, and the transfer of
technology.

B. Intended audience

4. The Guide has been designed to be of use to persons
involved at various levels in negotiating and drawing up
works contracts. It is intended for use by lawyers repre
senting the parties, as well as non-legal staff of and
advisers to the parties (e.g. engineers) who participate in
the negotiation and drawing up of the contracts. The
Guide is also intended to be of assistance to persons who
have overall managerial responsibility for the conclusion
of works contracts, and who require a broad awareness of
the structure of those contracts and the principal legal
issues to be covered by them. Such persons may include,
for example, high level officials of a government ministry
under the auspices of which the works is being con
structed. It is emphasized, however, that the Guide
should not be regarded by the parties as a substitute for
obtaining legal and technical advice and services from
competent professional advisers.

c. Background to Guide

5. In 1974 and 1975, the United Nations General
Assembly, at its sixth and seventh special sessions,
adopted certain resolutions dealing with economic
development and the establishment of a new international
economic order. As one of the organs of the United
Nations, the United Nations Commission on Interna
tional Trade Law (UNCITRAL) was called upon by the
General Assembly to take account of the relevant provi
sions of those resolutions. It responded by including in its
programme of work the topic of the legal implications of
the new international economic order,1 and considered
how, having regard to its special expertise, and within the
context of its mandate, it could most effectively advance
the objectives set forth in the General Assembly resolu
tions. In doing so it also took into account a recommenda
tion of the Asian-African Legal Consultative Committee
(AALCC) that the Commission should deal with this
topic. 2

6. To assist it in defining the nature and scope of
possible work in this area, the Commission in 1978
established a Working Group on the New International
Economic Order, and charged it with the task of making
recommendations as to specific topics which could
appropriately form part of the programme of work of the

lReport of the United Nations Commission on International Trade
Law on the work of its eleventh session, Official Records of the General
Assembly, Thirty-third Session, Supplement No. 17 (A/33/17), paras.
67(c)(vi), 68, 69.

Drhis recommendation is set forth in Recommendations of the Asian
African Legal Consultative Committee: note by the Secretary-General,
AlCN.9/155, Annex (Ibid., Volume IX: 1978, Part Two, IV, B); see,
also, Legal implications of the new international economic order: note by
the secretariat, A/CN.9/194.

Commission.3 The Working Group, aided by studies
prepared by the Secretary-General, submitted to the
Commission a list of several possible topics and reported
that its discussions had revealed that, of this list, a study of
contractual provisions commonly occurring in international
industrial development contracts would be of special
importance to developing countries, in view of the role of
industrialization in the process of economic development.4

Based upon the discussions and conclusions of the Working
Group, the Commission in 1980 decided to accord priority
to work related to contracts in the field of industrial
development. It assigned this work to the Working Group,
and enlarged the composition of the Working Group to
consist of all 36 States members of the Commission.5 In
1981 the Commission instructed the Working Group to
prepare a Legal Guide on Drawing Up International
Contracts for the Construction of Industrial Works.6

7. Work leading to the preparation of the Guide pro
gressed in two stages. In the first stage, which was carried
out in 1981 and 1982, the secretariat prepared for the
Working Group a study of clauses commonly found in
international contracts for the construction of industrial
works. At sessions of the Working Group views were
expressed regarding the various issues presented in the
study, and possible solutions to these issues were discus
sed. The purpose of this discussion was to provide
guidance to the secretariat when it commenced the
drafting of the Guide.

8. Once this stage of the work had been completed, the
Working Group in 1982 instructed the secretariat to begin
work on the second stage, namely, the drafting of
chapters of the Guide.? The secretariat prepared initial
draft chapters of the Guide in consultation with experts in
the field of industrial works contracts, and submitted
these drafts to the Working Group. The draft chapters
were revised by the secretariat in the light of the views
expressed and decisions taken by the Working Group.
After all the draft chapters of the Guide had been
examined by the Working Group, revised by the sec
retariat, and examined by the Working Group a second
time, the draft Guide was submitted to the Commission
for adoption. The Legal Guide was adopted by the
Commission at its session in 8

9. In the preparation of the Guide numerous materials,
including books, articles and other textual materials, as

3Report of the United Nations Commission on International Trade
Law on the work of its eleventh session, fn. 1, above, para. 71; Report of
the United Nations Commission on International Trade Law on the work
of its twelfth session, Official Records of the General Assembly, Thirty
fourth Session, Supplement No. 17 (A/341l7), para. 100.

4Report of the Working Group on the New International Economic
Order on the work of its session, AlCN.9/176, paras. 31 and 32.

5Report of the United Nations Commission on International Trade
Law on the work of its thirteenth session Official Records of the General
Assembly, Thirty-fifth Session, Supplement No. 17 (Al35/17), para. 143.

6Report of the United Nations Commission on International Trade
Law on the work of its fourteenth session Official Records of the General
Assembly, Thirty-sixth Session, Supplement No. 17 (Al36/17), para. 84.

7Report of the Working Group on the New International Order on
the work of its third session, A/CN.9/217, para. 130.

8Report of the United Nations Commission on International Trade
Law on the work of its ... session, Official Records of the General
Assembly, Session, Supplement No. 17 (AI ../17), para.. " .
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well as model forms of contract, general conditions of
contract and contracts actually entered into have been
consulted. Such materials are too numerous to be able to
acknowledge them individually; however, recognition is
hereby given to the contributions made by this growing
body of literature to the area of international works
contracts.

D. How to use Guide

1. Arrangement of Guide

10. The Guide is arranged in two parts. Part One deals
with certain matters arising prior to the time when the
contract is drawn up. These include the identification of
the project and its parameters through feasibility studies,
and the possible legal character of the parties (chapter I);
the various contracting approaches which the parties may
adopt (e.g. turnkey, comprehensive, product-in-hand,
semi-turnkey or separate contracts approaches) (chapter
II); the possible procedures for concluding the contract
(i.e. tendering, or negotiation without prior tendering),
and the form and validity of the contract (chapter Ill).
The discussion of these subjects has two aims: to direct
the attention of the parties to important matters which
they should consider prior to commencing to negotiate
and draw up a works contract, and to provide a setting for
the discussion of the legal issues involved in the contract.

11. Particular notice may be taken of the discussion in
chapter II of the various possible approaches to contract
ing. The settlement of certain issues in the contract may
depend upon the contracting approach which is adopted
by the parties; and throughout the Guide, whenever
appropriate, the discussion points out the different situa
tions or solutions which may apply under different
contracting approaches.

12. Part Two of the Guide deals with the drawing up of
specific provisions of a works contract. It discusses the
issues to be addressed in such provisions and in many
cases proposes approaches to the treatment of those
issues. Part Two is thus the core of the Guide. Each
chapter in Part Two deals with a particular issue which is
usually addressed in a works contract. To the extent
possible, the chapters have been arranged in the order in
which the issues dealt with in those chapters are fre
quently addressed in a works contract.

2. Chapter summaries

13. Each chapter of the Guide is preceded by a sum
mary of the chapter. The summaries are designed to serve
the needs of management or other non-legal personnel
who need to be aware of the principal issues covered by a
particular type of contract clause, but who do not require
a discussion of the issues in the depth or detail contained
in the main text of a chapter. Such readers might obtain
information which they require about the settlement of
issues arising in the contract as a whole or in particular
types of clauses by reading the summaries alone. To assist
such readers who find that they would like further

information on particular points, cross-references are
provided to paragraphs in the main text of the chapter
where points referred to in the summary are discussed.
Persons directly involved in drawing up works contracts,
for whom the main text of each chapter is principally
designed, might find reading the summaries to provide a
useful overview of the subject-matter and issues covered
by each chapter. They might also use the summaries as a
check-list of issues to be addressed in negotiating and
drawing up contractual provisions.

3. "General remarks"

14. The main text of each chapter begins with a section
entitled "General remarks". This is intended to serve as
an introduction to the subject-matter of the chapter, and
to cover certain matters which are applicable to the
chapter as a whole so as to avoid repeating them in each
section of the chapter where they are relevant. In some
cases the section also deals with points which do not easily
fit elsewhere within the structure of the chapter. The
section often refers readers to other chapters where
matters related to the chapter in which the section
appears are discussed.

4. Recommendations made in Guide

15. Where appropriate, the Guide contains recommen
dations as to ways in which certain issues in a works
contract might be settled. These are simply suggestions
which the parties may wish to take into consideration in
the light of their particular contract and their respective
needs and objectives. Such recommendations, including
those that advise that the parties "should" take a particu
lar course of action, are not intended to indicate that a
particular approach is legally required, or is the only
possible course of action. Any recommendation made in
the Guide will of course have effect only to the extent that
the recommendation is incorporated by the parties in
their contract.

5. Illustrative provisions

16. Some chapters contain one or more "illustrative
provisions" set forth in footnotes. They are included in
order to make issues discussed in the text of a chapter
easier to understand. They also serve to illustrate how
certain solutions discussed in the text, particularly those
that are complex or may otherwise present difficulties in
drafting, might be structured. It is emphasized, however,
that illustrative provisions should not necessarily be
regarded as models ofprovisions which should be included
in particular contracts. The precise content and language
to be used in a clause may vary with each contract. In
addition, there is usually more than one possible solution
to an issue, even though only one of those alternatives is
presented in an illustrative provision. The illustrative
provisions have been designed to fit within the overall
scheme followed and approaches taken in the Guide. It is
therefore important that parties who draft a provision for
their contract based upon an illustrative provision should
carefully consider whether the provision as drafted fits



114 Yearbook of the United Nations Commission on International Trade Law, 1986, Volume XVII

harmoniously within their own contract. In general,
illustrative provisions have not been included where an
understanding of an issue and guidance to drafting is
clearly obtainable from the text of the chapter.

6. Terminology used in Guide

17. Certain terms used in the Guide have been used
with particular meanings. The definitions given below are
intended to assist in the understanding of those terms.
<?hapter IV, "General remarks on drafting", contains a
lIst o.f terms and their definitions which the parties might
use m the contract. Other terms (e.g. "hardship" or
"variation") are defined in the chapters where the sub
ject-matter covered by those terms is dealt with. The
detailed alphabetical index located at the end of the
G~ide may also assist the reader in understanding ter
mmology used in the Guide by referring to paragraphs
where the particular terms are used and discussed.

Applicable law

"Applicable law" includes not only the legal rules
~hich govern the mutual contractual rights and obliga
tiOns of the parties (referred to in this Guide as the "law
applicable to the contract": see chapter XXVIII, "Applic
able law"), but other legal rules, of whatever nature,
relevant to the legal relationship between the parties (e.g.
procedural rules, administrative rules, or rules relating to
the settlement of disputes).

Clause

"Clause" is a collection of provisions which deals with a
certain major topic in the contract (e.g. a clause dealing
with variations, or with the settlement of disputes).

Time of conclusion of the contract

"Time of conclusion of the contract" is the time when
the contract becomes binding upon the parties (as distinct
from the time when the parties are obligated to com
mence performance of the contract).

Construction of the works

"Construction of the works" may include supply of the
design of the works, supply of equipment and materials to
be incorporated in the works, and construction on site
(i.e. civil engineering, building or erection of equipment).

Contractor

"Contractor" is the party to the contract who is to
supply equipment and materials and erect the works or
supervise such erection by others.

Mandatory rules of law

"Mandatory rules of law" are legal rules in force within
a legal system, whether by virtue of statute, administra
tive regulation or otherwise, from which the parties may
not by agreement derogate.

Provision

"Provision" is a portion or section of a contract clause
which deals with a particular issue in the clause.

Purchaser

"Purchaser" is the party to the contract for whom the
works is to be erected.

[A/CN.9/WG.V/WP.17/Add.2]

Chapter I. Pre-investment studies

Summary

Pre-investment studies enable the purchaser to decide
whether to proceed with investment in an industrial
works and to determine the nature and scope of the
works. They are usually carried out by the purchaser, or
by a consultant engaged by him (paragraphs 1 and 2).

P~e-investment studies may include opportunity
studIes (paragraph 6), preliminary feasibility studies
(paragraphs 7 and 8), feasibility studies (paragraphs 9 to
11) and detailed studies (paragraph 12).

The consultant to perform pre-investment studies may
be selected through pre-qualification and competitive
tendering or by negotiation without prior tendering
(paragraph 13). The purchaser should consider whether it
is desirable for the consultant who makes the pre
investment studies to be engaged subsequently to supply
the design for the works or to serve as the consulting
engineer, or for a potential contractor who makes the
studies to be engaged as the contractor under a works
contract (paragraphs 14 and 15).

* * *

A. General remarks

1. A purchaser contemplating investment in an indust
rial works will have to acquire and analyse a large amount
of technical, commercial, financial and other information
in order to be able to decide whether to proceed with the
investment, and to determine the nature and scope of the
works. That information is acquired and analysed in the
context of one or more studies, referred to in this Guide
as "pre-investment studies". I Pre-investment studies are
in most cases carried out by or on behalf of the purchaser.
Sometimes, however, they are carried out by the contrac
tor (see paragraph 15, below). In some countries, particu
larly those in the process of industrialization, pre-invest-

lPor a discussion of the content and methodology of pre-investment
studies, see Manual for the Preparation of Industrial Feasibility Studies
(United Nations publication, Sales No. E.78.II.B.5).
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ment studies may also constitute an element of the
country's overall planning process by enabling the coun
try to compare 'and evaluate various potential industrial
projects in order to determine its investment priorities.

2. Pre-investment studies are not only essential deci
sion-making tools for the purchaser, they are often
required by lending institutions which provide financing
for the construction of industrial works. Those institu
tions sometimes even participate in or carry out pre
investment studies themselves.

3. The works contract will not require pre-investment
studies to be made since they will have already been made
by the time the purchaser is ready to conclude the
contract. However, since the studies may contain infor
mation which might be made available by the purchaser
to the contractor, the works contract may deal with the
responsibility of the parties for the accuracy and suffi
ciency of that information. Contractual provisions in this
regard are discussed in chapter XVIII, "Delay, defects
and other failures to perform".

4. Pre-investment studies are often carried out in stages,
the results of the study in one stage providing the basis for
a decision whether to proceed to the study in the next
stage and serving as the foundation for that study. The
nature and sequence of those studies are typically as set
forth in the following paragraphs.

5. Purchasers should be aware that an attempt to
economize through studies which are inadequate could
result in false savings, since this may result in the making
of an improper investment decision, or having to vary the
design of the works or construction methods during
construction in order to conform to circumstances which
were not known or were erroneously forecast as a result
of the feasibility study.

B. Opportunity studies

6. These studies are often carried out by countries in the
process of industrialization. They are designed to identify
potential investment opportunities within the country to
be pursued either by the government itself or to be
proposed to potential independent investors in invest
ment promotion programmes. The studies may explore,
for example, various possibilities for constructing works
to manufacture a particular product which the govern
ment is interested in producing locally, and the potential
market for the product. They may explore possibilities for
constructing works to make use of locally available
resources or to promote industrialization in a particular
region. Opportunity studies usually deal only with the
principal economic and technical aspects of various
potential investment opportunities, without attempting to
define the parameters of a particular project in detail.

C. Preliminary feasibility studies

7. When the purchaser has begun to focus upon a
particular project, he will engage in studies aimed at

ascertaining the technical and financial viability of the
project. Full-scale feasibility studies (discussed in para
graph 9 to 11, below) are often costly; in some cases,
therefore, the purchaser may wish to engage in a prelimi
nary feasibility study in order to determine whether a full
scale feasibility study is warranted. In other cases, the
purchaser may wish to by-pass the preliminary study and
proceed directly with the feasibility study. This might be
the case, for example, when the purchaser can conclude
on the basis of an opportunity study that the feasibility
study is justified.

8. The preliminary feasibility study should enable the
purchaser to determine on a general basis the viability of
the project. It will often investigate many of the same
matters and address many of the same issues as does the
feasibility study (see paragraph 10, below), although in
less detail. The preliminary feasibility study will often
enable the purchaser to evaluate various options concern
ing the scope and the manner of execution of the project.
It may also point out particular matters requiring more
detailed investigation and help to determine the nature of
investigations and tests to be conducted in the context of
the feasibility study. On the basis of the preliminary
feasibility study the purchaser might approach potential
sources of financing for the project. The purchaser may
wish to do so prior to the full-scale feasibility study in
particular because some lenders wish to have their terms
of reference incorporated in the feasibility study, and
sometimes to have their own experts involved in the
study.

D. Feasibility studies

9. The feasibility study should be designed so as to
provide the purchaser with the information which he
needs in order to decide whether to invest in the project
and, if he decides to do so, to settle upon the parameters
of the works to be constructed (e.g. its size, location,
cost, production capacity, and perhaps the possible
technologies which may be used), the source and method
of financing, the contracting approach to be used (e.g.
product-in-hand contract, turnkey contract, comprehen
sive contract, semi-turnkey contract or separate contracts
approach: see chapter Il, "Choice of contracting
approach"), and the method of obtaining offers from
contractors (e.g. by tender or by negotiation: see chapter
Ill, "Procedure for concluding contract"). The lending
institution which is to finance the construction of the
works may collaborate in the making of these decisions
on the basis of the feasibility study.

10. The exact scope and contents of the feasibility study
will depend on the project concerned. However, feasibil
ity studies typically cover the following matters and
issues: the potential market size and potential market
price for the product to be produced by the works; the
capacity of the works; raw materials, power and other
inputs for the manufacturing process; the location and
site of the works; transport and other elements of
infrastructure; civil, mechanical and electrical engineer
ing; technology; organization of the works and overhead
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costs; manpower requirements; and legal constraints (e.g.
land-use requirements and environmental controls). The
feasibility study should contain an analysis of the financial
viability of the works, including the total investment
required, possibilities concerning the financing of con
struction and the commercial profitability of the works. It
may also evaluate the project in relation to the national
economy. The feasibility study will usually also include an
investigation of the site to determine its topography and
geological characteristics.

11. Feasibility studies typically assume the existence of
certain situations or facts, such as the availability or cost
of construction materials. The purchaser should be able
to ascertain from the study the assumptions which have
been made and the risk that the real situations or facts are
different from those assumed. The purchaser should
determine which of these risks he might require the
contractor to undertake, bearing in mind the cost to him
of the contractor undertaking the risks. Sometimes feasi
bility studies include "sensibility studies", which vary
some of the assumptions on which the feasibility study is
based to determine the effect of those changes in assump
tions on the feasibility of the project.

E. Detailed studies

12. A detailed study is sometimes conducted prior to
entering into the works contract or to soliciting offers in
order to settle final details of the works and of construc
tion methods, as well as the nature and number of
contracts to be entered into.

F. Specialists performing pre.jnvestment studies

13. Pre-investment studies are usually made by a team
composed of specialists in various relevant disciplines,
e.g. economists, financial experts, geologists, engineers
and industrial management experts. Since purchasers
often do not possess all of the required expertise within
their own staff, it is common for consulting firms to be
engaged to conduct the studies. These consultants may be
selected through pre-qualification and competitive ten
dering procedures or by negotiation without prior tender
ing. Some international lending institutions require the
consultant to be chosen by pre-qualification and tender
ing. Consultants are often engaged under contracts which
define in detail the rights and obligations of the parties
and which address many of the same issues as those
addressed in the contract for the construction of the
works. 2

14. The purchaser should consider whether the consul
tant who conducts the pre-investment studies should
subsequently be engaged to supply the design for the
works or to serve as the consulting engineer (see chapter
X, "Consulting engineer"). On the one hand, if the
consultant who makes the studies believes that he might

2See Manual on the Use of Consultants in Developing Countries
(United Nations publication, Sales No. E.72.II.B.lO).

be engaged to perform such additional functions, he
might be tempted to produce studies which are more
encouraging to the purchaser to proceed with the project
than is justified. On the other hand, when the consultant
who supplies the design for the works is different from the
consultant who did the pre-investment studies, he may
have to spend time examining the studies in detail, and
perhaps even duplicate some investigations made for the
studies, resulting in higher cost to the purchaser. This
would not be the case if the design were produced by the
same consultant who made the studies. Some interna
tional lending institutions will not allow the consultant
who made the pre-investment studies to serve as the
supplier of the design or as the consulting engineer.

15. Sometimes, and in particular when a turnkey con
tract is contemplated, feasibility studies and other pre
investment studies are made by a potential contractor. In
some cases the contractor takes the initiative in proposing
the studies to the purchaser with a view towards showing
that the works is feasible and profitable so that the
purchaser will contract with him for the construction of
the works. The advantages and disadvantages of having
the pre-investment studies made by the contractor are the
same as when the studies are made by a consultant who
supplies the design for the works or serves as the
consulting engineer. If the studies are made by the
contractor, the purchaser may wish him to accept full
responsibility for the results of the studies and the
conclusions appearing in them as to the feasibility of the
project including, for example, the availability of raw
materials and the marketability of projected levels of
output of the works. If the studies are made by a
consultant, on the other hand, he may assume responsi
bility only for making the studies competently, without
guaranteeing their results. If the pre-investment studies
are made by a contractor, the purchaser may wish to have
the studies reviewed by an independent specialist. Some
lending institutions will not allow the entity who made the
pre-investment studies to serve as the contractor.

* * *

Chapter XVIII. Delay, defects and other failures to
perform (continued)3

Responsibility for information needed for construction of
the works

1. When the purchaser solicits offers for the construc
tion of the works (see chapter Ill, "Procedure for
concluding contract") he may communicate certain infor
mation to potential contractors concerning conditions at
the site or other information which will affect the
construction of the works. Some of this information may

3The following material is included in this addendum because of its
relationship with the material on pre-investment studies, although its
scope is not limited to that subject. It will be incorporated in chapter
XVIII, "Delay, defects and other failures to perform" (see A/CN.9/
WG.VIWP.1l/Add.2 and Add.3), with appropriate headings and num
bering.
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have been obtained by the purchaser in the pre-invest
ment studies (see chapter I, "Pre-investment studies"). In
some cases, the contract might presuppose that the
purchaser has provided particular types of information,
such as information concerning conditions at the site.

2. Contractors, in preparing their offers, will perform
certain investigations in order to obtain information
concerning matters affecting the performance to be
required under the works contract, and which they will
therefore need as a basis for their offers. However, such
investigations are often limited, since contractors cannot
incur the expense of extensive investigations when they
are not assured of being engaged by the purchaser. In
addition, contractors may have only a relatively short
period of time within which to prepare and submit their
offers to construct the works (see chapter Ill, "Procedure
for concluding contract"). To the extent that the purch
aser provides information to the contractor, and to the
extent that the contractor is able to rely on that informa
tion, the contractor may be freed from having to perform
the investigations necessary to acquire it himself. This
could result in financial savings to the purchaser if the
purchaser could acquire the information at a lesser cost
than could the contractor or if the contractor could offer
to construct the works at a lower price by virtue of having
more precise information as to conditions affecting the
construction. The works contract should allocate between
the parties responsibility for information upon which the
contractor's offer is based, and responsibility for the
discovery after the conclusion of the contract of condi
tions which were not known or taken into account when
the contract was concluded.

3. The parties should consider the most appropriate way
to allocate responsibility for the sufficiency and accuracy
of the information. Under one approach, various types of
information would be considered individually in order to
determine the most appropriate allocation of that respon
sibility. In making that determination the parties might
consider such factors as which party can more easily and
at least cost obtain the information and bear the risk of
any inadequacy or error in the information, and which
party can more easily control the sufficiency and accuracy
of the information. Information for which one party or
the other might be specifically allocated responsibility
might include, for example, conditions at the site (e.g.
topography, climate), the nature of the technology that
might be used in the works, and environmental and other
legal regulations which might affect the construction of
the works.

4. A lump-sum contract (see chapter 11, "Choice of
contracting approach") would provide that the purchaser
was to bear the costs of any additional work required to
be performed by the contractor as a result of insufficiency
of or errors in the information for which the purchaser is
responsible. In a cost-reimbursable or unit-price contract,
those costs would be borne automatically by the purch
aser; however, such contracts might provide that those
costs were not to be taken into account in determining
whether a cost ceiling had been reached. A variation of

that approach, irrespective of the method of pricing used
in the contract, 'might require the contractor to examine
the information provided by the purchaser for any
apparent inconsistencies or other errors prior to the
conclusion of the contract, and to notify the purchaser of
any errors at that time. The contract might also provide
that the contractor was to bear the costs of additional or
unnecessary work occasioned by any errors in the infor
mation which he had failed to notify to the purchaser.

5. Under a second approach, the contractor would be
required to make himself aware of any information or
situations which were reasonably discoverable or foresee
able by him, and to bear the costs of additional work
required as a result of a failure to discover such informa
tion or situations, with the purchaser assuming the costs
resulting from the existence of information or situations
which were not reasonably discoverable or foreseeable.
The provision of information by the purchaser to the
contractor would not free the contractor from his respon
sibility to obtain all necessary discoverable or foreseeable
information, even if that required duplicating investiga
tions performed by the purchaser. The provision of
information by the purchaser could make certain infor
mation or situations foreseeable which would not other
wise be foreseeable. Under a third approach, the contrac
tor would be responsible for all information which he
needed in order to perform the contract, and would bear
the cost of any additional work required due to the
insufficiency or inaccuracy of any information or the
existence of conditions not foreseen at the time the
contract was entered into.

* * *

Chapter Ill. Procedure for concluding contract
(continued)4

1. A purchaser may contemplate entering into a con
tract with a group of firms, rather than with a single firm.
He may also contemplate entering into a joint venture
with the contractor. This Guide does not deal in depth
with the legal issues connected with arrangements of
these types.s The purpose of the discussion of these

4The following material had been proposed to be incorporated in
chapter I of the Guide together with the material on pre-investment
studies (see "Revised draft outline of the Guide", AlCN.9/WG.V/
WP.15/Add.7). Since the relationship of this material with the material
on pre-investment studies is slight, it is now proposed to separate them,
and incorporate the following material in chapter Ill, "Procedure for
concluding contract" (see A/CN.9/WG.Y/WP.15/Add.1O), with approp
riate headings and numbering.

5Issues relating to groups of firms acting as contractors are discussed
in Guide for Drawing up International Contracts between Parties Associ
ated for the Purpose of Executing a Specific Project (United Nations
publication, Sales No. E.79.II.E.22) and in Guide on Drawing up
Contracts for Large Industrial Works (United Nations publication, Sales
No. E.73.II.E.13). Joint ventures between contractors and purchasers
are discussed in Manual on the Establishment of Industrial Joint-Venture
Agreements in Developing Countries (United Nations publication, Sales
No. E.71.II.B.23).
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arrangements in the present chapter is to bring them to
the attention of the parties and to point out some of the
principal issues associated with them which the parties
may wish to consider.

A. Contracting with groups of firms

2. The construction of a complex and large-scale indus
trial works is often beyond the technical or financial
means or the experience of a single contractor. This may
be the case in particular where all or a substantial part of
the works is to be constructed under a single contract, as
in the product-in-hand contract, comprehensive contract,
and turnkey contract approaches (see chapter II, "Choice
of contracting approach"). In such a case one possibility
may be for a single firm tb enter into the contract as the
contractor, and to engage subcontractors in order to
perform those obligations which he cannot himself per
form (see chapter XI, "Subcontracting"). Another possi
bility may be for a group of firms to combine and with
their collective expertise and resources to perform the
obligations of the contractor. In addition, groups of firms
may be created for the purpose of constructing the works
in order to satisfy eligibility requirements (e.g. those
concerning the nationality of the contractor) which may
be imposed by law, by the purchaser or by an interna
tionallending institution, or in order to take advantage of
financial benefits available to contractors meeting certain
nationality requirements.

3. The terminology used to refer to a group of firms
acting as the contractor is not settled. In practice, the
terms "consortium" and "joint venture" are often used.
Sometimes, "consortium" is used to refer to a group in
which the various elements of the construction of the
works are specifically allocated among separate firms
which are members of the group by an agreement among
the members, and in which under the agreement and
under the works contract with the purchaser each
member is responsible only for the performance of the
obligations allocated to him. The term "joint venture" is
often used to refer to an arrangement by which two or
more separate firms combine to form a business unit, and
the obligations of the contractor under the works contract
are performed by the unit, it being agreed among the
firms which are members of the unit and in the works
contract with the purchaser that each member is jointly
and severally responsible for the full performance of
those obligations. Units of that nature may be organized
as independent legal entities, but usually are not. An
arrangement sometimes known as a "silent" consortium
or joint venture may exist when only one firm enters into
a contract with the purchaser but has an arrangement
with other firms concerning the allocation of the various
obligations of the contractor. The purchaser mayor may
not be aware of the arrangement. In such a case the
purchaser may claim performance only by the firm which
entered into the contract.

4. The organization and management of the group and
the division of responsibility among members of the
group is determined principally by the agreement among
the members and by the law governing the agreement.
However, various aspects of the agreement will have
consequences with respect to the performance of the
contract for the construction of the works. The purchaser
should take these aspects into consideration in connection
with the works contract.

5. The purchaser may enter into a contract with a group
of contractors in various ways. If the group is organized as
an independent legal entity, the purchaser will enter into
the contract with the entity itself, and the entity will
function under the works contract as a single party. The
legal relationship of the purchaser will be with that entity,
and not with the individual members of the entity. In the
event of a failure by the entity to perform its contractual
obligations, the purchaser may be restricted by the law
pursuant to which the entity was established to pursuing
its claim against the entity, rather than against the
individual members. This point may be of particular
concern to the purchaser, since some legal systems permit
these entities to be organized with minimal capitalization,
and limit the responsibility of their members to the
amount of their respective capital contributions. In such a
case it may be important for the purchaser to obtain
performance guarantees in order to provide sufficient
financial security for the performance by the contractor
(see chapter XVII, "Security for performance"). In some
legal systems, however, the members of entities of certain
types may have some liability for a failure of the entity to
perform.

6. If, as is normally the case, a group acting as a
contractor is organized without independent legal person
ality, it would be advantageous to the purchaser if each of
the members became a party to the contract, since
responsibility for performance would be spread among
several firms instead of being concentrated in only one
firm. The purchaser would be best protected if all of the
members of the group were to assume joint and several
liability for the performance of the obligations incumbent
upon the contractor, instead of each member assuming
liability only for obligations to be performed by.him.
With all members being jointly and severally liable, the
purchaser would be able to claim performance against
anyone or combination of the members without having to
attribute the failure to a particular member, and each
member would be personally liable for any failure to
perform. In the event of such a failure the purchaser
would be able to reach the combined assets of all the
members.

7. It would be advisable for the purchaser not to have to
deal with each member of a group which has no indepen
dent legal personality in connection with matters arising
during the course of the performance of the contract. The
members may designate one of the members to serve as
spokesperson for the group and to act on behalf of all
members in their dealings with the purchaser.
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B. Joint venture between contractor and purchaser

8. An alternative to the conventional contract, in which
each party has certain rights and assumes certain obliga
tions, including assumption of the costs and risks associ
ated with the performance of his own obligations, is the
joint venture between the contractor and the purchaser.
Joint ventures of this nature involve, to varying degrees,
the combining of resources of the contractor and the
purchaser in order to accomplish the objectives of the
venture, and the sharing by the parties of the profits and
losses of the venture as well as the risks associated with it.
The objectives of the joint venture usually include not
only the construction of the works, but also the subse
quent operation of the works and the production and
marketing of the output of the works.

9. A joint venture between the contractor and the
purchaser could in some cases offer certain advantages to
the purchaser as compared with a conventional contract.
The joint venture might facilitate the obtaining of tech
nology, managerial skills and access to world markets
(e.g. markets to which the contractor has access) by the
purchaser. The sharing of the costs and risks associated
with the venture means that those factors are less
burdensome to the purchaser than under a conventional
contract. A joint venture involving the production and
marketing of the output of the works could give the
contractor a greater interest in the proper functioning of
the works. That factor sometimes prompts international
lending institutions to require the contractor to enter into
a joint venture with the purchaser. The cost to the
purchaser of those advantages, however, is the loss of
some degree of managerial control and the necessity of
sharing the profits of the venture with the contractor.

10. To the contractor, a joint venture with the purchaser
may present the advantages of, for example, facilitating
access to markets in the country or region of the
purchaser, or to markets which favour purchasing from
the country of the purchaser, and the opportunity to
participate in the profits of the venture. Furthermore,
some developing countries offer financial incentives to
encourage foreign enterprises to form joint ventures with
local enterprises. The costs to the contractor of these
advantages arise principally from his sharing of the risks
associated with the venture.

11. When a joint venture is formed between the con
tractor and the purchaser, the joint venture entity usually
enters into a contract for the construction of the works
which is separate from the agreement establishing the
joint venture. If the joint venture entity has independent
legal personality, it might enter into a works contract with
the contractor who is a member of the joint venture, or it
might enter into a works contract with a second contrac
tor who is not a member of the joint venture. If the joint
venture entity does not have independent legal personal
ity, it may enter into a works contract with a contractor
who is not a member of the joint venture. In some cases
the purchaser may enter into a works contract with the
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contractor, and enter into a joint venture with the
contractor only with respect to the production and
marketing of the output of the works. In any of these
cases the discussion in part two of this Guide is relevant to
the issues arising in the context of the works contracts.

* * *

[A/CN.9/WG.V/WP.17/Add.3]

Chapter IV. General remarks on drafting

Summary

A purchaser may find it advantageous to prepare the
first draft of a works contract, as this will enable him to
clarify what he wishes to achieve through the contract.
The contract terms as reduced to writing should be
unambiguous, and the relationship between the various
documents comprising the contract should be clearly
established. After the parties have reached agreement on
the main technical and commercial issues, it would be
useful to review the documents in the light of the law
applicable to the contract (paragraphs 1 to 3). The parties
should also take account of mandatory legal rules of a
public nature relevant to the contract (paragraph 4). If
the parties use precedents (e.g. standard forms of con
tract) to facilitate their drafting, they should carefully
examine the provisions of those precedents to see if the
precedents accurately reflect their own agreement (para
graph 5).

It would be preferable to conclude the contract in a
single language version understood by the senior person
nel of each party who will be implementing the contract.
If the contract is concluded in more than one language
version, the contract should provide which version is to
prevail in the event of a conflict between them (para
graph 6).

The parties to the contract should be identified in a
controlling document which comes first in logical sequ
ence among the contract documents. This document
should set forth the names of the parties, their addresses,
the subject-matter of the contract, and also record the
date on which and the place at which the contract was
signed. Evidence should be obtained of the capacity of a
party to enter into the contract, and the authority of a
representative or agent to represent or contract on behalf
of a party (paragraphs 7 and 8).

The parties should clearly identify which documents
constitute the contract, and provide rules for resolving
inconsistencies between contract documents (paragraphs
9 and 10). The parties should also determine the extent to
which oral exchanges, correspondence and draft docu
ments which emanated during the negotiations may be
used to interpret the contract documents (paragraph 11).
The parties may wish to provide that headings and
marginal notes used in the contract to facilitate its reading
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are not to be regarded as affecting the rights and
obligations of the parties. If considered desirable, recitals
may be included in the controlling contract document to
describe the object of the contract, or the context in
which it was concluded (paragraphs 12 and 13).

Notifications by one party to the other are frequently
required under works contracts for certain purposes. It
would be desirable to provide that all such notifications
are to be given in writing. What may qualify as writing
should be defined. The contract should specify the time
when a notification is to be effective: either upon
despatch by the party giving the notification, or upon
receipt by the party to whom the notification is given
(paragraphs 15 to 17). The contract should also determine
in which cases a notification may be given by the
purchaser to a representative of the contractor in the
country where the works are being constructed, in which
cases it must be given to the head office of the contractor,
and the consequences of a failure to notify (paragraphs 18
and 19).

Works contracts often define key words used in the
contract to ensure that the words defined are understood
in the same sense wherever they are used in the contract.
What words need to be defined, and the meaning to be
assigned to a particular word, will depend on the lan
guage used in a particular contract and the intention of
the parties. Parties may find the definitions set forth in
this chapter useful for the purpose of formulating defini
tions relevant to their contract (paragraphs 20 to 22).

* * *

A. General remarks

1. A works contract is usually the end product of
extensive negotiations between the parties, including oral
exchanges, correspondence and the consideration of draft
documents prepared by each party. A first draft of the
contract is often prepared by one of the parties, usually
the purchaser. This draft may be provided to prospective
tenderers, or to persons with whom the purchaser pro
poses to negotiate a contract, as the basis on which a
contract is to be concluded. The purchaser may find it
advantageous to prepare a first draft, as the process of
preparing the draft will generally clarify what he wishes to
achieve through the contract and enable him to determine
his negotiating position. During negotiations between the
prospective parties to the contract, this first draft will be
refined and elaborated resulting in a preliminary set of
contract documents which, after final review, will become
the contract between the parties.

2. The contract may need to be administered by persons
who have not participated in the negotiations leading to
the conclusion of the contract, and at a time long after the
negotiations have taken place. Accordingly, the parties
should take particular care to ensure that the contract
terms as reduced to writing are unambiguous and will not

give rise to disputes, and that the relationship between
the various documents comprising the contract is clearly
established. To this end, each party may find it useful to
designate one person, either on his staff or specially
retained for this purpose, to be primarily responsible for
the drafting. Such a person should be a skilled draftsman
familiar with international works contracts and have a
mastery of the language in which the contract is to be
drafted. To the extent possible, this person should be
present during important negotiations. Each party may
find it useful to have the final contract documents
scrutinized by a team having expertise in the areas of
knowledge reflected in the documents in order to ensure
accuracy and consistency of style and content.

3. After the parties have reached agreement on the
main technical and commercial issues, it would be useful
if the parties agreed upon the law applicable to the
contract (see chapter XXVIII, "Choice of law") and
reviewed the documents reflecting their agreement in the
light of the applicable law. This law will contain rules on
the interpretation of contracts and may contain presump
tions as to the meaning of certain words or phrases. It
may also contain mandatory rules regulating, in particu
lar, the form or validity of contracts, which the parties
should take into account in drafting their contract. In
particular, it is desirable that the legal terminology of the
contract should, wherever possible, be in conformity with
the terminology of the applicable law.

4. In addition to the law applicable to the contract, the
different types of relevant mandatory legal rules of an
administrative, fiscal or other public nature in the country
of each party should be taken into account before the
contract is finalized. Certain rules may concern the
technical aspects of the works or the manner of its
construction (e.g. rules relating to environmental protec
tion, or safety standards to be observed during construc
tion). The terms of the contract should not conflict with
such rules. Other rules may concern export, import and
foreign exchange restrictions, and should be taken into
account when formulating the rights and obligations of
the parties on issues such as the export and import of
equipment and materials, the supply of services, the
transfer of technology and payment of the price. Yet
other rules relating to taxation may be a factor influencing
the contracting approach to be chosen (see chapter Il,
"Choice of contracting approach") and may determine
whether provisions should be included in the contract
dealing with liability for tax. Furthermore, the parties
should take into consideration treaties on the avoidance
of double taxation which may have been concluded
between their countries. The parties may find it desirable
to consult expert advisers on the various aspects of
liability for taxation when drafting their contract.

5. If the parties find it useful to examine standard forms
of contract, general conditions, standard clauses, or
previously concluded contracts as precedents to facilitate
the preparation of contract documents, the provisions of
such precedents should be adopted only after critical
examination. A precedent may as a whole reflect a
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balance of interests which is not desired, or the various
terms of the precedent may not accurately reflect the
terms agreed to by the parties to that contract. Or, while
a provision regarded as a precedent may be acceptable in
isolation, it may not be consistent with other provisions
agreed upon by the parties. The parties may find it useful
to refer to the illustrative provisions set forth in the
various chapters of this guide as aids to drafting (see also
"Introduction").

B. Language of contract

6. The contract may be concluded in only one language
version, or in more than one language version. Conclud
ing the contract in only one language version will reduce
conflicts of interpretation in regard to contractual provi
sions. The language chosen should be one understood by
the senior personnel of each party who will be implement
ing the contract, and may even be a language other than
that of either the purchaser or contractor. The language
should also contain the technical terms necessary to
reflect the agreement of the parties on technical issues. If
the language of the country of the applicable law is one
understood by both parties, dispute settlement may be
facilitated by a choice of that language. Where the parties
cannot agree to confine the contract to a single language
version, the parties should specify in the contract which
language version is to prevail in the event of a conflict
between the various versions. For example, if the con
tract is concluded in two languages, but the negotiations
were conducted in one of the two languages, they may
wish to provide that the version in the language of the
negotiations is to prevail. A provision that one of the
language versions is to prevail would induce both parties
to clarify as far as possible the prevailing language
version. The parties may wish one language version to
prevail in respect of certain contract documents (e.g.
technical documents) and another language version in
respect of the remainder of the documents. Alternatively,
the parties may provide that all language versions are to
have equal status. In such a case, however, the parties
should attempt to provide guidelines for the settlement of
disputes if conflicts are later shown to exist between the
language versions (e.g. that the rights and obligations of
the parties should be determined in accordance with their
true intention, regard being had to the contract in both its
language versions).

C. Parties to and execution of contract

7. The parties to the contract are normally identified in
a document which comes first in logical sequence among
the contract documents, and which usually performs a
controlling role over the other documents. This document
should set forth in a legally accurate form the names of
the parties, indicate their addresses, record the fact that
the parties have entered into a contract, briefly describe
the subject-matter of the contract, and be signed by the
parties. It should also set forth the date on which, and the
place where, the contract was signed. Further reference

in the contract to the parties would be facilitated if the
phrases "hereinafter referred to as the purchaser" and
"hereinafter referred to as the contractor" are added after
the names of the purchaser and contractor respectively.
The construction is sometimes undertaken by two or
more enterprises acting in collaboration (sometimes
referred to as a consortium: see chapter I, "Pre-invest
ment studies". In such cases, the names and addresses of
each enterprise should be set forth. A party may have
several addresses (the address of its head office, the
address of a branch through which the contract was
negotiated) and it may be preferable to include an
address to which notifications directed to a party may
appropriately be sent (e.g. the head office, see para
graph 18, below).

8. Parties to works contracts are usually corporate
bodies. In such cases the source of their corporate status
(e.g. incorporation under the laws of a particular country)
should be set forth. Corporate bodies often have limita
tions on their capacity to enter into contracts. Each party
should therefore require from the other documentary
proof of capacity to enter into the works contract. If a
party to the contract is a corporate body and the contract
is signed by an official of the corporate body (e.g. the
managing director), evidence that the official can bind the
corporation should be annexed. If the contract is entered
into by an agent on behalf of a principal, the name,
address, and status of the agent and principal should be
identified, and evidence of authority from the principal
enabling the agent to enter into the contract on his behalf
may be annexed (unless sufficient evidence of authority
has already been provided with the tender documents,
see chapter Ill, "Procedure for concluding contract").

D. Contract documents and interpretation

9. It is desirable to avoid uncertainty as to what
constitutes the works contract. To achieve this, the
parties should in the first place reduce to writing the
terms agreed upon between them. It may in addition be
desirable for the contract to provide that any modification
to such terms should also be effected in writing. A works
contract usually consists of several documents (e.g.
documents setting out contract terms, drawings and
specifications). These documents may be attached as
annexes to the controlling document (see paragraph 7,
above), with the controlling document making clear
through a definition of "the contract" (see paragraph 22,
below) or otherwise, that the controlling document and
the annexes constitute the contract. Where for reasons of
convenience a single contract document is physically
separated into parts, the parts should be identified as
together constituting a single document.

10. Despite the best efforts of the parties to achieve
consistency between the documents, it may be discovered
during the performance of a contract that the provisions
in two documents, or even within the same document,
appear to be inconsistent. The parties may wish to
provide that in the first instance the entirety of the
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contract documents should be examined to discover the
intention of the parties on the relevant issue, and an
attempt made to resolve the inconsistency in the light of
that intention. The parties may also wish to provide for
instances where this approach fails to resolve the inconsis
tency. They may wish to provide in the contract that in
respect of certain types of contract documents one is to
prevail over the other in the event of inconsistency (e.g.
that the controlling contract document prevails over all
others, that a contract document is to prevail over an
appendix thereto, or that a contract document is to
prevail over general conditions incorporated therein by
reference). The imposition of such rules as to priority
often acts as an inducement to the parties to scrutinize
with care the documents subject to the rules. In respect of
other types of contract documents, however, it may be
difficult to lay down rules in the contract that certain
documents are to prevail over others. Several factors may
have to be taken into account in determining which
document is to prevail, such as which document
embodied the later negotiations between the parties, the
nature of the conflict between the documents, and which
document was principally focused on the issue in ques
tion. The parties may wish to lay down criteria for
determining which document is to prevail (e.g. that the
document which enables the contract to be implemented
more efficiently should prevail).

11. With regard to the relationship between the contract
documents, and the oral exchanges, correspondence and
draft documents which emanated during the negotiations,
one of two approaches may be adopted. The parties may
wish expressly to provide that such communications and
documents cannot be used to interpret the contract. An
alternative approach is to provide that such communica
tions and documents may be used to interpret the
contract to the extent permitted by the applicable law.
The former approach may reduce uncertainty as to the
parties' rights and obligations, while the latter approach
may lead to a fairer result if a dispute arises as to the
meaning of contract language. In any event the contract
should provide that such communications and documents
shall not modify the agreement of the parties as set forth
in the contract.

12. The various parts of a contract, the parts of a
contract document, or a group of contract provisions are
often introduced by headings. Short marginal notes are
also sometimes placed by the side of contract provisions
describing the substance of those provisions. Since head
ings and side notes are generally inserted only to facilitate
the reading of the contract, the parties may wish to
provide that they are not to be regarded as setting forth or
affecting the contractual rights or obligations of the
parties.

13. The parties may wish to consider whether the
controlling contract document should set forth introduc
tory recitals. One purpose of the recitals may be to set
forth representations which induced the conclusion of the
contract. Other purposes may be to set forth the object of
the contract, or to describe the context in which it was

concluded. The extent to which the recitals are used in
the interpretation of a contract may vary under different
legal systems. If the contents of the introductory recitals
are intended to be significant in the interpretation or
implementation of the contract, it may be preferable to
include the contents of the recitals in contract provisions.

14. When the separate contracts approach is adopted,
the time-schedules for the performances of two or more
contractors are often interdependent. Thus delay by one
contractor may result in a second contractor being unable
to commence his part of the construction on the
appointed date. The second contractor may be entitled to
recover compensation for loss arising out of the delay
from the purchaser, and the purchaser will wish in turn to
be indemnified by the contractor in delay. In order to
bring to the knowledge of a contractor the possible
consequences of his delay, it may be advisable for each
contract to mention the relationship of its time-schedule
to related time-schedules of other contracts. If a time
schedule integrating the performances of the various
separate contracts has been prepared, it may be sufficient
to annex this integrated time-schedule to the contract.

E. Notiflcations

15. Works contracts frequently require a party in
defined cases to notify the other party of certain events or
situations. Such notifications may be required for one or
more of the following purposes: to enable co-operation in
the performance of the contract (e.g. a notification by the
contractor that performance tests will be held on a
specified date), to enable a party to take action (e.g. a
notification by the purchaser of defects discovered by him
in the works, in order to enable the contractor to remedy
the defects) or as the prerequisite to the exercise of a right
(e.g. notification by a party to the other of the existence
of an exempting impediment, such notification being
under the contract a prerequisite to his ability to rely on
the exempting impediment). The parties should address
and resolve certain issues which arise in connection with
such notifications.

16. In the interests of certainty, it would be desirable to
require that all notifications referred to in the contract be
given in writing. The parties may also wish to define
"writing" (see paragraph 22, below) and to specify what
means of conveying notifications (surface mail, airmail,
telex, telegraph, electronic data transmissions) are
acceptable. They may also wish to specify the language in
which the notifications are to be given. With regard to the
time when a notification is to be effective, two approaches
are available to the parties: to provide that a notification
is effective upon despatch of the notification by a party,
or that it is effective only upon receipt of the notification
by the other party (see paragraph 22, below). Under the
former approach the risk of a failure to transmit or an
error by the transmitting agency in transmission of the
notification rests on the party to whom the notification is
sent, while under the latter approach it rests on the party
despatching the notification. The parties may find it
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advisable to select means of conveying notifications under
which (depending on the approach adopted) proof of
despatch or receipt, and the time of despatch or receipt,
may be readily obtained.

17. It may be convenient for the contract to provide
that, unless otherwise specified, one or the other
approach with respect to when a notification becomes
effective is to apply to notifications referred to in the
contract. Exceptions to the general approach adopted
may be appropriate for certain notifications. Thus, when
a general rule is provided that a notification is to be
effective upon despatch, it may nevertheless be provided
that notifications to be given by a party who has failed to
perform should be effective upon receipt, since it is fair
that such a party should bear the risk of a failure or error
in communication. When a general rule is provided that a
notification is to be effective upon receipt, it may
nevertheless be provided, for instance, that if a purchaser
is obligated to notify the contractor of the existence of
defects in the works and the purchaser loses his remedies
in respect of the defects if he fails to notify, such a
notification is effective upon despatch.

18. Since the contractor will sometimes have a represen
tative in the country where the works is being con
structed, the contract may provide that notifications by
the purchaser to the contractor may be given to such
representative, and also that the representative· is
authorized to give notifications on behalf of the contrac
tor. The uncertainties of foreign transmission of notifica
tions may thereby be reduced. All notifications of a
routine character required in the course of the perform
ance of the contract may be given to the representative. If
the representative is present on site, a written record of
the notifications (e.g. a correspondence log) may be
jointly maintained on site by the representatives of the
purchaser and the contractor. The contract may also
provide that notifications which are not of a routine
character (e.g. notifications of suspension of construc
tion, or termination of the contract) are to be given only
to the head office of the contractor.

19. The parties should also determine the legal consequ
ences of a failure to notify. Where there is a contractual
obligation to notify, failure to notify will normally result
in a liability to pay damages. In exceptional cases, the
parties may also wish to provide that a party who fails to
notify loses a right which he possesses (e. g. to rely on an
exempting impediment: see chapter XXI, "Exemption
clauses"). In some cases a party to whom a notification is
given may be required to give a response to that notice.
The parties may wish to specify the consequences of a
failure to respond. For example, they may provide that a
party to whom drawings or specifications are sent for
approval and who does not respond within a specified
period of time is deemed to approve them.

F. Definitions

20. Works contracts often contain definitions of key
words used in the contract. A definition ensures that the

word defined is understood in the same sense whenever it
is used in the contract, and dispenses with the need to
clarify the intended meaning of the word on each
occasion that it is used. A definition is advisable if a word
which needs to be used in the contract is ambiguous.
Definitions contained in a contract are frequently made
subject to the qualification that the words defined bear
the meanings assigned to them, "unless the context
otherwise requires". Such a qualification deals with the
possibility that a word which has been defined has
inadvertently been used in a context in which it cannot
bear the meaning assigned to it in the definition. The
preferable course is for the parties to scrutinize carefully
the contract to ensure that the words defined bear the
meanings assigned to them wherever they occur, thereby
eliminating the need for such a qualification.

21. Since a definition is usually intended to apply
throughout a contract, a list of definitions may be
included in the controlling contract document. Where,
however, a word which needs definition is used only in a
particular provision or a particular section of the contract,
it may be more convenient to include a definition in the
provision or section in question.

22. What words need to be defined, and the meaning to
be assigned to a particular word, will depend on the
language used in a particular contract and the intention of
the parties. The following words are often used in works
contracts, and the parties may find the definitions set
forth below to be useful guides for the purpose of
formulating definitions relevant to their own contract:

The contract

"The contract" consists of the following documents,
and has that meaning in all the said documents:

(a) This document
(b) ......
(c)

etc.

Site

"Site" means the area of land as described in [identify
contract document] on which the works is to be con
structed.

Contractor's machinery and tools

"Contractor's machinery and tools" means any
appliances, equipment, sheds, stores, or other things
brought on the site by or on behalf of the contractor for
the performance of the contract, but not for incorporation
in the works.

Writing

"Writing" includes statements contained in a telex,
telegram or other means of telecommunication which
provides a record of such statements.
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Despatch

"Despatch" by a party of a notification occurs when it
is properly addressed and conveyed for transmission by a
mode authorized under the contract to the appropriate
authority for such transmission.

Receipt

"Receipt" by a party of a notification occurs when it is
handed over to that party, or when it is delivered at an
address of that party to which, under the contract, the
notification may be delivered.

Subcontractor

"Subcontractor" means any person engaged by the
contractor to perform any of his obligations under the
works contract in regard to the construction of the works.

Legal proceedings

"Legal proceedings" means judicial proceedings or arbit
ral proceedings.

[A/CN.9/WG.V/WP.17/Add.4]

Chapter VIII: Supply of equipment and materials

Summary:

The supply of equipment and materials to be incorpo
rated in the works is connected with issues such as the
passing of risk of loss or damage to the equipment and
materials from the contractor to the purchaser, the
transfer of ownership of the equipment and materials,
insurance of the equipment and materials and the supply
of spare parts for the equipment after construction. Those
connected issues are dealt with in other chapters (para
graphs 1 and 2). Since the equipment and materials are
usually to be incorporated in the works by the contractor,
the supply, unlike the delivery of equipment and mate
rials under a sales contract, is only a partial performance
of the contractor's obligations (paragraph 3).

It is desirable for the contract to describe the equip
ment and materials to be supplied. The nature of the
description will depend upon the contracting approach
chosen by the purchaser and the extent of the contractor's
obligations (paragraphs 5 and 6).

The contract should specify the time when and the
place to which equipment and materials are to be
supplied. The contract may, depending on the nature of
the time-schedule for the contract, express the time for
supply as a specified date, or as a period of time. A
specification of the time of supply is important in cases
where the performances of several contractors have to be
co-ordinated. In such cases the time of supply may be
specified in the time-schedule as obligatory (paragraphs 7
and 8). Specification of the place to which equipment and

materials are to be supplied may be important to enable
the purchaser to determine where he is to take over the
equipment and materials, or where risk of loss of or
damage to the equipment and materials may pass to him
(paragraph 9). .

The contract should specify which party is obligated to
arrange for the transport of equipment and materials to
the site, and bear the costs connected with that transport.
The contract should deal with such issues as the packing
of the equipment and materials, permits required for the
transport, marking of the equipment and materials, and
despatch of the transport documents (paragraphs 10
to 14).

The contract should determine which party is to be
responsible for customs clearance of equipment and
materials, and for the payment of customs duties. There
may be legal rules in the country where the works are to
be constructed which restrict the import of equipment
and materials, and rules in the contractor's country which
restrict the export of equipment and materials. The
contract should allocate responsibility for obtaining
necessary import or export licences (paragraphs 15 to 17).

Equipment and materials supplied by the contractor
may need to be taken over by the purchaser prior to
storing them, or prior to their incorporation in the works
by the purchaser or by a contractor other than the one
supplying the equipment and materials. Disputes may
arise as to whether loss or damage to, or defects in, the
equipment and materials arise before or after the take
over. Such disputes may be reduced if the purchaser is
obligated to check the apparent condition of the equip
ment and materials at the time of take-over, and notify
the contractor of any loss, damage or defects which he
discovers. The contractor should be obligated to cure the
defects (paragraphs 18 to 20).

If equipment and materials are to be stored on site, the
contract should determine which party is to assume
responsibility for storage and is to provide storage
facilities. If the purchaser stores the equipment and
materials, the contract should provide that the contractor
is to check the equipment and materials at the time that
they are handed back to him (paragraphs 21 to 26).

If the purchaser is to supply certain equipment and
materials for use by the contractor, the contract should
specify the quantity and quality of the equipment and
materials to be so supplied. The parties may wish to
specify the legal consequences of delay in supply by the
purchaser and of defects in the equipment and materials
supplied (paragraphs 27 to 30).

* * *

A. General remarks

1. This chapter deals with the supply of equipment and
materials which are to be incorporated in the works. The
contractor's machinery and tools which are to be used for
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effecting the construction without becoming part of the
works are discussed in. chapter IX, "Construction on
site".

2. Certain aspects of the supply of equipment and
materials to be incorporated in the works are discussed in
other chapters. The time of the passing of risk of loss of or
damage to equipment and materials from the contractor
to the purchaser, and the consequences of the passing of
risk, are discussed in chapter XIV, "Passing of risk". The
time of the transfer of ownership of equipment and
materials from the contractor to the purchaser is discus
sed in chapter XV, "Transfer of ownership of property".
Insurance of equipment and materials is discussed in
chapter XVI, "Insurance". Spare parts for equipment
incorporated in the works to be supplied by the contractor
after completion of construction are discussed in chapter
XXVI, "Supplies of spare parts and services after con
struction" .

3. Since equipment and materials supplied by the con
tractor are usually also to be incorporated in the works by
him, the mere supply of the equipment and materials is
only a partial performance of the contractor's obligations.
Supply under a works contract is therefore to be distin
guished from the delivery of equipment and materials
under a sales contract. In some cases (in particular if only
a single contractor is engaged to construct the whole
works) the equipment and materials may remain in the
hands of the contractor after arrival at the site until their
incorporation in the works. In other cases they may be
taken over by the purchaser for storage purposes, and
later handed back to the contractor for incorporation in
the works.

4. The time of supply to the site of equipment and
materials by the contractor may have certain legal conse
quences. The time of supply may be relevant for checking
the progress of construction under a time-schedule (see
chapter IX, "Construction on site"). If the purchaser fails
to take over equipment and materials at the place of
supply, risk may pass to the purchaser in respect of the
equipment and materials (see chapter XIV, "Passing of
risk").

B. Supply of equipment and materials by contractor

1. Description of equipment and materials to be supplied

5. As a general matter, it is desirable for the contract to
describe the equipment and materials which are to be
supplied by the contractor. However, the nature of the
description will depend upon the contracting approach
chosen by the purchaser and upon the extent of the
contractor's obligations. In some cases, for example, the
contractor may be one of several engaged to construct the
works, and his principal obligation may be to supply a
certain type of equipment. Since under that contracting
approach the purchaser assumes the risks associated with
co-ordinating the performances to be effected by the

contractors (see chapter Il, "Choice of contracting
approach"), he must ensure that all equipment and
materials required for the construction of the entire
works are included and clearly described in the various
contracts.

6. When a single contractor is obligated to construct the
entire works (e.g. under a turnkey contract) or a particu
lar portion of the works (e.g. a power station), the
contractor is obligated to supply all equipment and
materials needed to effect the required construction, even
if all items of the equipment and materials are not
specifically described in the contract. Nevertheless, it is
often desirable for the contract to describe the important
items of equipment and materials to be supplied, since
such a description may provide an assurance of the
quality of construction (see chapter V, "Description of
works" and chapter XII, "Inspection").

2. Time and place of supply

7. The contract should specify the time when and the
place to which the equipment and materials are to be
supplied. The contract may express the time for supply as
a specified date, or a period of time. A specified date is
appropriate when a rigid time-schedule has been estab
lished for the construction, with the contractor possibly
not even being permitted to supply earlier than the
specified date (e.g. because storage facilities or funds to
pay for the supply would not be available earlier). In
certain circumstances, it may not be possible to specify a
date for supply, for example, when the time of supply has
to be linked to prior performance by another contractor,
and the time of that performance is uncertain. It may then
be appropriate to provide for supply during a period of
time commencing to run from the completion of that
performance by the other contractor. If a period of time is
provided, the contract may stipulate that the contractor is
entitled to supply the equipment and materials at any
time within the period, or may stipulate that the purch
aser is entitled to require the equipment and materials to
be supplied at a particular time within the period (e.g. in
the light of progress in construction by other contractors).

8. When equipment and materials are to be incorpo
rated in the works by other contractors under the
supervision of the contractor supplying the equipment
and materials, a specification of the time when the
equipment and materials must be supplied is important in
order to ensure that the other contractors know when
they can commence their performances. In those cases it
is usually desirable to specify in the time-schedule for
construction that the time of supply is obligatory. Even in
cases where the equipment and materials are to be used
only by the contractor supplying them, specification of
the time and place of supply may be important to enable
the purchaser to determine whether a time-schedule for
construction is being observed by the contractor (see
chapter IX, "Construction on site"). A failure of the
contractor to supply equipment and materials on time at
the place of supply will result in the contractor being in
delay in cases where the time of supply under the time-
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schedule is obligatory. Furthermore, the payment of a
portion of the price may be linked to the time of supply of
equipment and materials.

9. If equipment and materials are to remain in the hands
of the contractor to be incorporated by him in the works,
the specified place of supply should normally be the site,
and the contract should provide that the supply is to take
place upon the arrival of the equipment and materials at
the site. If the equipment and materials are to be taken
over by the purchaser (see paragraph 18, below) the
contractor should be obligated to supply the equipment
and materials by placing them at the disposal of the
purchaser on the site or at another specified place. In
cases where the purchaser is to arrange for the transport
of the equipment and materials to the site, the contractor
may be obligated to hand over the equipment and
materials at a specified place of supply to the first carrier
engaged by the purchaser for the transport. The costs of
supplying the equipment and materials at the specified
place of supply should be borne by the contractor, unless
the cost reimbursable method of pricing is used. Further
more, the place of supply may be important in some cases
for the passing of risk from the contractor to the
purchaser. For example, the contract may provide that
equipment and materials are to be supplied to a specified
place, and that the risk of loss of or damage to the
equipment and materials passes to the purchaser if he
fails to take over the equipment and materials within a
specified period of time after they are placed at his
disposal.

3. Transport of equipment and materials

10. The contract should specify which party is obligated
to arrange for the transport of equipment and materials to
the site, and to bear the costs connected with that
transport. In a turnkey lump-sum contract the contractor
is frequently responsible for arranging transport, and the
costs connected therewith are usually considered to be
included in the lump-sum price. Under other contracting
approaches either the contractor or the purchaser might
be obligated to arrange the transport.

11. The contract might obligate the contractor to
arrange and pay for transport to the place where the
equipment and materials are to be supplied. The contract
may refer to an appropriate trade term (e.g. eLF.) as
interpreted under the International Rules for the
Interpretation of Trade Terms (INCOTERMS)l. If the
purchaser is to arrange for the transport, the contractor
should be obligated under the contract to notify the
purchaser of the date when the transport is needed
sufficiently in advance of that date.

12. The contractor should in all cases be responsible for
the packing and protection of the equipment and mate
rials in a manner adequate for transport to the site by the
means of transport envisaged. The packing of equipment

lThe International Rules for the Interpretation of Trade Terms
(INCOTERMS) prepared by the International Chamber of Commerce
(ICe) are contained in ICC publication No. 350, 1980.

may be governed by legal rules applicable to international
transport or to transport in the countries through which
the equipment is to be transported (e.g. in respect of the
dimensions of a package and the method of packing
certain items such as dangerous goods). Under the lump
sum method of pricing the costs incurred in connection
with the packing of equipment and materials are normally
considered to be included in the agreed price.

13. The transport of the equipment may require road,
rail or other transport permits, and the contract should
specify which party is to be responsible for obtaining
them. The party not responsible for obtaining them
should be obligated to render any assistance necessary to
obtain them (e.g. by providing information about the
dimensions of the equipment, the kind of packaging used,
or the formalities to be satisfied for obtaining the permits
under applicable regulations).

14. If equipment and materials are to be taken over by
the purchaser at the place of destination, it would be
desirable for the contractor to be obligated to mark the
packages containing the equipment and materials in a
suitable manner so that they can be identified by the
purchaser. In addition, the contractor should be obligated
to mark the equipment and materials in accordance with
the rules applicable to the mode of transport envisaged
(e.g. to use the appropriate marking to indicate that the
equipment is fragile or that the materials are dangerous).
The contractor should be obligated to send the purchaser
the relevant documents (such as invoices or transport
documents); some of these documents may be required
by the purchaser to receive the shipment (e.g. a bill of
lading) or the receipt of the documents by the purchaser
may be a precondition to payment of the price for the
equipment and materials (see chapter VII, "Price").
Documents required by the purchaser to receive the
shipment should be sent to the purchaser a reasonable
time before the equipment and materials arrive at the
place of destination.

4. Customs duties and restrictions applicable to supply

(a) Customs duties

15. The contract should specify which party is to
arrange customs clearance of the equipment and mate
rials and is to pay the customs duties. Customs duties are
normally imposed on imported equipment and materials.
However, in exceptional cases customs duties may be
imposed on exported equipment and materials, or on
equipment and materials during transit. It may be advis
able to provide that customs clearance of equipment and
materials for export, and the payment of export customs
duties, are to be the responsibility of the contractor, and
that customs clearance during transit, and the payment of
transit customs duties, are to be the responsibility of the
party making arrangements for the transport.

16. The contract should provide which party is respons
ible for customs clearance of equipment and materials for
import, and the payment of import customs duties. If
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equipment and materials are to be taken over by the
purchaser (see paragraph 18, below), he may be respons
ible for the import customs clearance. If equipment and
materials are to remain in the hands of the contractor
after import, import customs clearance may be the
responsibility either of the contractor or the purchaser,
depending on which party would find it easier to satisfy
the customs regulations applicable to the clearance. The
party not responsible for the clearance should be obli
gated to assist in the clearance procedure, in particular by
providing documents which may be needed therefor (e.g.
the contractor by providing invoices and certificates of
origin, and the purchaser by providing import licences or
other required permits issued in the country of the
purchaser). With regard to the payment of import cus
toms duties, it may be advisable to provide that it is to be
the responsibility of the purchaser. If such payment is to
be the responsibility of the contractor, a change in the
rates of import customs duties from those existing at the
time of the conclusion of the contract may require a
revision of the price (see chapter VII, "Price").

(b) Restrictions applicable to supply

17. There may be legal rules in the country where the
works is to be constructed which restrict the import of
equipment and materials, or rules in the contractor's
country or another country from which equipment and
materials are to be exported, which restrict the export of
equipment and materials. The parties should take such
rules into account when negotiating the contract. If
import licences are required for the import of equipment
and materials into the country where the works is to be
constructed, the purchaser should be obligated to obtain
the required licences. The contractor should be obligated
to obtain any required export licences. The contract may
provide that its entry into force will depend upon the
granting of import and export licences (see chapter Ill,
"Procedure for concluding contract"). If the licences
needed for the import and export of the equipment and
materials are not all obtainable within a short period of
time after the conclusion of the contract, it may be
provided that the contract enters into force even prior to
the grant of the licences. The contract should however
specify the consequences of a failure to obtain the
licences (see chapter XXI, "Exemption clauses").

5. Take-over of equipment and materials by purchaser

18. In certain circumstances, equipment and materials
supplied by the contractor may need to be taken over by
the purchaser. Thus the purchaser may need to take over
the equipment and materials prior to storing them (see
section 6, "Storage on site", below). He may also need to
take them over prior to their incorporation in the works
when the incorporation is to be done either by himself or
another contractor.

19. In some cases the contract may provide that the
take-over of the equipment and materials by the purch-

aser is to result in the risk of loss of or damage to the
equipment and materials passing to the purchaser from
the time of take-over (see chapter XIV, "Passing of
risk"). Where risk so passes, disputes may arise as to
whether loss or damage occurred before or after take
over. Disputes may also arise as to whether defects were
caused prior to take-over, e.g. by faulty manufacture or
inadequate packing by the contractor, or after take-over,
e.g. by improper storage by the purchaser. Such disputes
may be reduced if the purchaser is obligated to check the
apparent condition of the equipment and materials at the
time of take-over, and to notify the contractor promptly
of any loss, damage or defects which the purchaser
discovers. However, the purchaser may not be familiar
with the expected quality of the equipment and materials
(e.g. because he does not have the technical knowledge to
evaluate such quality). In addition, some defects may be
discoverable only after the incorporation of the equip
ment and materials in the works and the completion of
construction. Accordingly, even in cases where the purch
aser fails to notify loss, damage or defects in respect of
the equipment and materials, the contract may provide
that the purchaser does not lose his rights in respect of the
loss, damage or defects, provided however that he proves
that the contractor is liable for the loss, damage or
defects.

20. If the equipment and materials have defects for
which the contractor is responsible, he should be obli
gated to cure the defects, though he should normally be
free as to the manner in which the cure is to be effected.
In addition, the purchaser may be entitled to prohibit the
use of the defective equipment and materials by the
contractor, and may be entitled to refuse to pay the price
for the equipment and materials. To enable the contrac
tor to repair the defects, the purchaser should be obli
gated to take over the defective equipment and materials,
since in most cases the repair may be effected on the site
(see chapter XVIII, "Delay, defects and other failures to
perform"). The purchaser should, however, be entitled to
compensation from the contractor for loss suffered by
reason of the fact that the equipment and materials were
defective (e.g. additional costs of storage until the cure of
defects, or, where the purchaser himself was to use the
equipment and materials, losses resulting from the pur
chaser's inability to use the equipment and materials until
the cure of defects). The contract may provide that, if the
defects in the equipment and materials are cured by the
contractor, the time the cure is effected is deemed to be
the time of supply. If the purchaser fails to take over
equipment and materials, the contract may provide that
the equipment and materials are deemed to be supplied at
the time that they are placed at the disposal of the
purchaser.

6. Storage on site

21. Equipment and materials must normally be avail
able on the site at the time when the time-schedule calls
for their incorporation in the works. They must, there
fore, usually be supplied to the site and stored there prior
to the time when they will be used. The contract should
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determine the responsibilities of the parties in connection
with such storage.

22. Who is to assume responsibility for storage should
depend upon the contracting approach chosen by the
purchaser. If only one contractor is engaged to construct
the works, he should normally assume responsibility for
storage. If more than one contractor is engaged to
construct the works, the responsibility for storage of the
equipment and materials supplied by each of the contrac
tors may be assumed by him. If, however, the personnel
of the contractor supplying the equipment and materials
are not present on site at the time of supply or the
contractor does not have suitable storage facilities, the
purchaser may assume responsibility for storage. The
contractor may be obligated to advise the purchaser on
the appropriate manner in which the equipment and
materials should be stored.

23. The responsibility for storage is distinct from the
responsibility to provide storage facilities. If the contrac
tor assumes responsibility for storage, but is unable to
obtain suitable storage facilities, the purchaser may be
obligated to provide storage facilities at a time to be
determined in the time-schedule for construction (see
chapter IX, "Construction on site"). When the contractor
is obligated to provide storage facilities, the purchaser is
usually obligated to provide the land on which the
facilities are to be located.

24. The contract should clearly define the scope of the
responsibility of a party for storage, and harmonize the
provisions on such responsibility with the provisions on
the passing of the risk of loss of or damage to equipment
and materials supplied by the contractor. Thus, if the
equipment and materials are, after having been supplied
to the site, to remain in the hands of the contractor and be
stored by him and the contractor bears the risk of loss of
or damage to the equipment and materials, it may not be
necessary to define his responsibility for storage. In such
cases the contractor's responsibility for defects in the
works, or the portion of the works in which the stored
equipment and materials are to be incorporated, will be a
sufficient incentive to exercise proper care in storage.

25. If the equipment and materials are to be stored by
the purchaser, and the risk of loss of or damage to the
equipment and materials is to be borne by him, the
purchaser may be obligated to hand over the equipment
and materials to the contractor in the same quantity and
condition in which the purchaser took them over for
storage. In cases where storage is to be effected by the
purchaser but the risk is to be borne by the contractor,
the purchaser may be obligated to take all reasonable
precautions to prevent or minimize any loss or damage to
the stored equipment and materials. In all cases where he
stores the goods, the purchaser should be obligated to
notify the contractor without delay of any loss of or
damage to the stored equipment and materials.

26. The contract, or an agreement subsequently con
cluded between the parties, may determine the time and

manner in which equipment and materials are to be
handed back by the purchaser from his stores to the
contractor to be used for construction. The contractor
may be obligated to check the equipment and materials at
the time they are handed back to him by the purchaser,
and to notify the purchaser of defects. Whether the
purchaser is liable for the defects will depend on the
nature of the purchaser's responsibility for storage.
However, the contract may provide that, if the contractor
does not notify the purchaser of defects for which the
purchaser is liable and describe their nature within a
specified period of time after he has discovered or ought
to have discovered them, the contractor loses his right to
hold the purchaser liable for those defects.

C. Supply of equipment and materials by purchaser

27. Under some works contracts the purchaser may
assume the obligation to supply certain equipment and
materials needed for the construction of the works by the
contractor. This should be distinguished from the situa
tion where the purchaser has decided to construct a
portion of the works himself, for which construction the
purchaser is to be solely responsible (see chapter 11,
"Choice of contracting approach"). The supply by the
purchaser of equipment and materials needed for the
construction of the works by the contractor may in
particular be advisable where the equipment and mate
rials can be obtained in the purchaser's country at lesser
cost than abroad, or where it is important for the
purchaser to conserve foreign exchange.

28. The quantity and quality of the equipment and
materials to be supplied by the purchaser should be
specified in the contract. It may be the responsibility of
the contractor to specify the quantity and quality of
equipment and materials appropriate for the construction
to be effected by him. The time of supply by the
purchaser to the site should be identified in the time
schedule (see chapter IX, "Construction on site") by
reference to dates or periods of time in a manner similar
to the identification of the time of supply by the contrac
tor (see paragraph 7, above).

29. The supply to be effected by the purchaser would
affect the performance of the construction obligations of
the contractor. The parties may, therefore, wish to
specify in the contract the legal consequences of delay by
the purchaser in supplying the equipment and materials,
or of supplying equipment and materials of a quality
inferior to that specified in the contract. The contractor
should not be considered to be in delay if the construction
of the works or a portion thereof is not completed by him
in time due to the purchaser's delay in supplying equip
ment and materials. In addition, the contractor should
not be responsible for defects in the works if they were
caused by defects in equipment and materials supplied by
the purchaser (see chapter XVIII, "Delay, defects and
other failures to perform"). Furthermore, the contractor
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may be entitled to damages for loss caused to him by
delay or defects (see chapter XX, "Damages" and
chapter XXI, "Exemption clauses"). The contractor
should, however, be obligated to inspect with reasonable
care the equipment and materials promptly after their
supply. The contract may also provide that, if the
contractor does not notify the purchaser of defects which
he has discovered or could have discovered through a
reasonable inspection, within a specified period of time
after the supply, the contractor loses his right to rely on
those defects as an excuse for responsibility for defects in
the works, or to recover damages for loss caused to him
by those defects.

30. The parties may usually wish to agree that the
contractor is not to pay for the supply of equipment and
materials by the purchaser as a separate item, but that the
value of the supply by the purchaser is to be accounted for
in determining the price to be paid by the purchaser for
construction of the works. Exceptionally, however, the
parties may wish to agree that the contractor is to pay the
purchaser for the supply of some or all of the equipment
and materials as a separate item. The payment conditions
would usually be similar to those used in an international
sales contract.

[A/CN.9/WG.V/WP.17/Add.5]

Chapter XXVI. Supplies of spare parts and services
after construction

Summary

Even after the works are ready to operate, the
purchaser may need assistance which the contractor is
able to supply. Spare parts will be needed to replace
equipment which is worn out. The works will need to be
maintained. If breakdowns occur, the works will need to
be repaired. If the purchaser does not have all the skilled
personnel necessary for the technical operation of the
works, he may need assistance from the contractor to
operate it. The planning of the parties in regard to the
supply of spare parts and services would be facilitated if
the parties could provide for the supply in the works
contract (paragraphs 1 to 4).

A person offering to construct the works may be
required to indicate the spare parts which will be needed
over a specified period of operation, and the prices at
which and the period of time during which he can supply
them. In regard to spare parts obtainable only from the
contractor, the purchaser may find it advisable to obligate
the contractor to supply a large stock of such spare parts
by the time the construction is completed (paragraphs 6
to 9). If spare parts are manufactured not by the
contractor but for the contractor by suppliers, the purch
aser may enter into contracts with those suppliers (para
graph 10).

If the estimate of spare parts needed over a given
period furnished by the contractor is discovered to be
incorrect, the contractor should be obligated to supply
such additional spare parts as are needed. The parties
should address the modalities of ordering and delivery of
spare parts. The contract should determine the quality of
the spare parts to be supplied, and provide for a quality
guarantee in respect of them (paragraphs 12 to 14).

The contractor should be obligated to inform the
purchaser if he re-designs or improves spare parts which
he has undertaken to supply. He should also be obligated
to supply instruction manuals, tools and equipment
necessary for the installation of spare parts (paragraphs
15 and 16).

A person offering to construct the works may be
required to indicate whether he is prepared to supply the
maintenance services required by the works and the
duration for which he is prepared to supply those
services. The contractor may be required to submit a
maintenance programme designed to ensure the proper
operation of the works, and the maintenance obligations
of the contractor may be defined on the basis of that
programme (paragraphs 17 and 18).

The standards to be observed by the contractor when
performing maintenance work may be specified. The
contractor should be obligated to furnish a report on each
maintenance operation (paragraphs 19 and 20). The
contract should specify how the price is to be determined
(e.g. a lump-sum price, unit rates, or a cost-reimbursable
basis). The payment conditions applicable (e.g. relating
to the currency, place and time of payment) should also
be specified (paragraphs 21 and 22).

The contract should define the extent of the contrac
tor's repair obligations (paragraphs 23 and 24). The
procedure for notifying the contractor of the need for
repairs should be settled. The contractor may be required
to submit an estimate of the cost of repair and the time
schedule for effecting them, and thereafter the terms of
repair may be agreed by the parties. The payment
conditions applicable should be specified (paragraphs 25
to 27).

The standards to be observed by the contractor when
effecting repairs may be specified. The contractor should
be obligated to furnish a report on each repair operation
which he performs. The contractor should be required to
give a guarantee under which he assumes responsibility
for defects in repairs (paragraphs 28 and 29).

If the contract imposes obligations on the contractor
with regard to the technical operation of the works, the
scope of these obligations should be carefully defined. In
order to define the obligations of the contractor with
regard to the operation of the works, an organizational
chart may be prepared showing the functions allotted to
the personnel of the contractor. The division of control
between the purchaser and contractor during the opera
tion of the works should be clearly described. The
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contract should also provide a procedure for resolving
complaints by one party against the other (paragraphs 31
and 32).

The contract should provide how the price is to be
determined (e.g. a lump-sum price, or fixed amounts
combined with the cost reimbursable method). The
payment conditions applicable should also be specified
(paragraph 33). .

The purchaser may be obligated to facilitate the
maintenance, repair and operation by the contractor (e.g.
by obtaining visas or work permits for the contractor's
staff). The purchaser may wish to supply locally available
equipment and materials needed for maintenance and
repairs (paragraph 34).

The contract should specify when the obligations
undertaken by the contractor as to the supply of spare
parts, maintenance, repair and operation are to com
mence and also determine the duration of the obligations
undertaken by the contractor. The duration may be the
expected lifetime of the works, or a shorter period which
is to be automatically renewed (paragraph 35 and 36).
Where the contract imposes obligations on the contractor
over a long duration, it may be desirable to include
mechanisms (e.g. a periodic review) to modify the scope
of obligations imposed on the contractor and the price
payable by the purchaser. Even in cases where the scope
of the contractor's obligations is not modified, a revision
of the price payable may be required because the costs of
the goods and services required to discharge those
obligations have changed (paragraphs 37 and 38).

The contract may entitle the purchaser to terminate the
contractor's obligations as to supply upon the giving of a
specified period of notice. The purchaser may addition
ally be given the right to terminate for convenience at any
time, subject to the payment of compensation if loss is
suffered by the contractor through the termination (para
graph 39).

The parties may wish to provide for remedies other
than termination which are to be available upon failure of
performance by a party (e.g. damages, or liquidated
damages and penalties) (paragraph 40).

* * *

A. General remarks

1. Even after the construction is completed and the
works are ready to operate, the purchaser may need
assistance which the contractor is able to supply. The
normal operation of the works will entail the replacement
by spare parts of equipment, components and machinery
as they wear out. The purchaser will need to ensure that
the works are properly maintained. Maintenance has
primarily a preventive function: in the short-term, it
prevents costly breakdowns, while in the long-term it

prevents the works from ceasing to operate in good order
before the expiry of its expected lifetime. Despite regular
maintenance, however, portions of the works may from
time to time break down and need repair. Breakdowns
may cause considerable loss to the purchaser, and he has
a vital interest in seeing that repairs are carried out
expeditiously. Repair therefore has primarily a curative
function. Spare parts will have to be available to effect
both maintenance and repairs.

2. At the time the construction is completed, the
personnel of the purchaser may not have all the skills
necessary for the technical operation of the works, and
the purchaser may therefore wish the contractor to assist
in its operation. The degree of the assistance can vary.
The contractor may in some cases provide the personnel
to man many of the technical posts in the works, while in
other cases he may provide technical experts to collabo
rate with the personnel of the purchaser in a few highly
specialized operations.

3. Operation of the works should be distinguished from
training obligations which may also be undertaken by a
contractor. For example, under a product-in-hand con
tract, the contractor is obligated to train the personnel of
the purchaser, and to show during a test period specified
in the contract that the works can be operated and agreed
production targets achieved by the personnel using the
raw materials and other inputs that the purchaser would
use (see chapter Il, "Choice of contracting approach").
Under other contracting approaches the contractor may
be obligated to instruct the purchaser's personnel in
operating specified items of equipment (see chapter VI,
"Transfer of technology"). It may be essential for the
purchaser that the contractor is obligated to supply spare
parts and maintenance, repair and operation services
after construction. Spare parts and repair services in
particular may not be obtainable from any other source.

B. Contractual arrangements

4. The planning of the parties in regard to the supply of
spare parts and services after construction would be
greatly facilitated if at the time of the conclusion of the
contract the parties could anticipate and provide in the
works contract for the needs of the purchaser in respect of
spare parts and services. Agreement between the parties
on the extent of the spare parts and services to be
supplied, the duration of the supply, and the price to be
paid therefor, may be reached more easily at the time of
the conclusion of the contract than at a later time. In
some cases, however, the extent of the spare parts and
services that will be needed by the purchaser may be
uncertain at the time of the conclusion of the contract
(e.g. the skilled personnel which will be locally available
at the time of the completion of construction may not be
predictable). In such cases, a possible approach is for the
contract to identify the types of assistance the need for
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which is ~ncertain (e.g. maintenance) and to provide
that, if so requested by the purchaser before the comple
tion of the construction, the contractor is obligated to
provide such assistance as is required by the purchaser to
the extent that the contractor has the capacity to supply
it. The parties should agree on the basis for determining
the price payable by the purchaser (see paragraphs 13,21,
26 and 33, below). They should also include in the
contract provisions on all issues on which agreement can
be reached at the time of the conclusion of the contract
(e.g. quality of spare parts or services, and conditions of
payment).

5. An alternative approach towards meeting the diffi
culty that the purchaser's needs may be uncertain at the
time of the conclusion of the works contract is to set forth
the obligations of the parties in a separate contract. Such
a contract may be concluded closer in time to the
completion of construction, at which time the purchaser
may have a clearer estimate of his needs. 1

C. Spare parts

6. The contractor is in the best position to ascertain the
kinds, quantity, and quality of spare parts which will be
needed during the operation of the works. Accordingly, a
tenderer or a person with whom a contract is being
negotiated may be required to supply prior to the
conclusion of the contract (e.g. together with his offer to
construct the works) a list of the spare parts and the
quantities of spare parts which will be needed over a
specified period (e.g. during the course of two years'
operation of the works), the period of time after the
commencement of operation of the works during which
he is prepared to supply the spare parts, the prices at
which he is prepared to supply those spare parts and the
period of time for which he is prepared to maintain those
prices. He may also be required to identify in the list
which of the spare parts he will manufacture himself, and
which spare parts he will obtain from suppliers.

7. The spare parts needed for the works usually fall into
two categories. The first category consists of standard
parts which are obtainable both from the contractor and
from several other sources. The second category consists
of non-standard parts which are obtainable only from the
contractor.

8. As regards spare parts in the first category, they
would normally be obtainable more cheaply and conve
niently from sources other than the contractor than from
the contractor. However, the contractor may be obligated
to supply at the time of the completion of construction a
limited stock to cover the time period elapsing between
the commencement of operation of the works, and the

IThe Economic Commission for Europe has under preparation a
guide on drawing up international contracts for services relating to
maintenance, repair and operation of industrial and other works which
will assist parties in drafting a separate contract or contracts dealing with
maintenance, repair and operation.

establishment by the purchaser of his own sources of
supply. The contractor may also be obligated to indicate
sources from which the spare parts may be obtained by
the purchaser.

9. As regards spare parts in the second category, the
purchaser has to obtain them from the contractor. The
purchaser may find it advisable for the contractor to be
obligated to supply by the time the construction is
completed a large stock of such spare parts (e.g. sufficient
for two year's operation of the works). The spare parts
can then be produced at the same time that the equip
ment to be incorporated in the works is produced, and
transported to the site together with the equipment, thus
usually resulting in savings in production and transport
costs. The purchaser may obtain an even larger stock if
the contractor's prices are likely to be much higher in
respect of spare parts supplied at a later stage.

10. Where non-standard spare parts are manufactured
not by the contractor but for the contractor by suppliers,
the purchaser may either obligate the contractor to supply
the spare parts (it being the responsibility of the contrac
tor to obtain them from suppliers) or the purchaser may
himself enter into independent contracts with the sup
pliers. Where the purchaser wishes to contract with the
suppliers, he may wish to engage the contractor as his
agent in procuring the spare parts. The services to be
supplied by the contractor should be agreed between the
parties and might include contacting possible suppliers,
obtaining competitive offers, determining the required
quantities of spare parts, evaluating the offers, making
recommendations as to purchase, and arranging for
delivery.

11. In exceptional cases, the purchaser may have the
technical capability to manufacture certain non-standard
spare parts, and may wish to manufacture them (e.g. to
conserve foreign exchange). In such cases the contract
should obligate the contractor to supply the drawings and
specifications necessary for their manufacture where it is
feasible for him to do so. It may not be feasible if a spare
parts item comes from a supplier, in particular if the
supplier has industrial property rights in regard to that
item.

12. Where the contractor has supplied an estimate of
the quantity of spare parts needed over a given period of
operation of the works, and the purchaser has purchased
that quantity from the contractor, it may be discovered
during actual operation that the estimate was incorrect,
and that the purchaser needs an additional quantity. The
contractor should be obligated in such circumstances to
supply the additional spare parts at the prices at which
they were previously supplied if the purchaser so requests
within a specified period after the commencement of
operation.

13. The parties should address issues connected with the
ordering and delivery of spare parts. They should deter
mine when delivery is to take place (e.g. some spare parts
may be delivered automatically at specified intervals,
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while others may be delivered upon order by the purch
aser). They should also determine the manner in which
orders are to be communicated, and the period following
the order when delivery has to be made (e.g. within one
month of delivery of the order). The purchaser may wish
to stipulate that liquidated damages or penalties are
payable for delay in delivery (see chapter XX, "Liquid
ated damages and penalty clauses"). With regard to the
passing of risk, packaging, payment of customs duties and
taxes, and other incidents of the delivery of the spare
parts, the parties may wish to provide that such issues are
to be settled in accordance with a well-recognized trade
term (e.g. F.O.B., C.I.F.).2 The prices for the spare parts
should be agreed upon on the basis of the prices quoted
by the contractor (see paragraph 6, above). The parties
should also agree upon the payment conditions applicable
(e.g. the currency, time and place of payment).

14. The contract should determine the quality of the
spare parts to be supplied. The contract may provide, for
example, that they are to be of the same quality as the
parts originally incorporated in the works, or provide that
the quality must be in accordance with technical specifica
tions set out in the contract. In addition, the contract
should include a quality guarantee in respect of the spare
parts under which the contractor assumes responsibility
for defects discovered and notified before the expiry of a
guarantee period (see chapter XVIII, "Delay, defects and
other failures to perform"). Since spare parts supplied on
a particular date may be put to use only at a later date,
the determination of the length of the guarantee period
and the time when the period commences to run may
present difficulties. A possible approach may be to
provide for a relatively short guarantee period commenc
ing to run from the date the spare parts are put to use,
and to provide further that, whether or not the spare
parts are put to use, the guarantee expires at the end of a
longer period commencing to run from the date of
delivery of the spare parts.

15. After the works are constructed, the contractor may
improve or re-design some of the items which he manu
factures and which he has undertaken to supply as spare
parts. Each party may have an interest in substituting the
improved or re-designed items for the ones originally
supplied. The contractor should therefore be obligated to
inform the purchaser whenever improvements or re
designing takes place, so that, if the purchaser so wishes,
negotiations may take place for the supply of the
improved or re-designed spare parts instead of the spare
parts originally agreed to be supplied.

16. It is desirable for the purchaser's personnel to
develop the technical capability to install the spare parts.
For this purpose, the contractor may be obligated to
supply necessary instruction manuals, tools and equip
ment. If necessary, he should also be obligated to train
the purchaser's personnel in installing the spare parts.

~he trade term may be identified by reference to the International
Rules for the Interpretation of Trade Terms (INCOTERMS) prepared by
the International Chamber of Commerce (ICC) (ICC publication No.
350, 1980).

D. Maintenance

17. Certain operations are a necessary component of
the maintenance of industrial works, e.g. periodic inspec
tion of the works; lubrication, cleaning and adjustment;
replacement of defective or worn out parts. Maintenance
may also include such operations of an organizational
character as establishing a maintenance schedule or a
record of maintenance. A tenderer or a person with
whom a contract is being negotiated may be required to
indicate whether he is prepared to supply the mainte
nance services required by the works, and the duration
for which he is prepared to supply them.

18. In order to assist the purchaser in maintaining the
works, the contractor may be required to submit at the
time of the conclusion of the contract a maintenance
programme designed to keep the works operating at the
efficiency required by the purchaser over the lifetime of
the works. The contractor may also be required to supply
maintenance manuals setting forth appropriate mainte
nance procedures. The purchaser may wish to engage a
consulting engineer to review the maintenance prog
ramme and procedures submitted by the contractor. The
purchaser would then be in a position to determine what
part of the maintenance he may be able to undertake
himself (e.g. depending on the skilled personnel he has
available, the training obligations assumed by the con
tractor (see chapter VI, "Transfer oftechnology"), or the
maintenance equipment the purchaser possesses). The
contract should specify the items to be maintained (e.g.
the entire works, or certain items of equipment) and
define the maintenance obligations which the parties wish
the contractor to undertake. If major items of equipment
have been manufactured for the contractor by suppliers,
the purchaser may find it preferable to enter into
independent maintenance contracts with the suppliers, as
they may be better qualified to maintain those items.
Proof of proper maintenance may be facilitated by
providing that the personnel of the purchaser are to be
associated with the personnel of the contractor conduct
ing the maintenance operations. This may also serve as an
effective means of training the purchaser's personnel in
maintenance operations.

19. The parties may wish to specify the standards to be
observed by the contractor when performing mainte
nance work. If maintenance norms or standards estab
lished by professional bodies are available, the contrac
tor's obligations may be described by reference to those
norms or standards. Where such norms or standards are
not available, the contract may specify that the mainte
nance is to be effected in a workmanlike manner.
Another approach may be for the contractor to undertake
that the standards of maintenance will be such that, over
a specified period (e.g. one year), the portion of the
works being maintained will operate in accordance with
the contract for a specified percentage of its normal
operating time over that period. Failure of the works to
operate due to causes for which the contractor is not
responsible (e.g. faulty operation by the purchaser's
personnel) should be excluded from the scope of the
undertaking.
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20. The contractor should be obligated to furnish a
report on each maintenance operation immedia.tely fol
lowing the operation. The report should describe the
maintenance activities undertaken. It should also set
forth any defects discovered in the works, any repair
work needed, or any maintenance work needed which is
outside the scope of the contractor's obligations, together
with an estimate of costs for carrying out the repair or
maintenance work if it can be carried out by the
contractor.

21. The main obligation of the purchaser will be the
payment of the price. The price may be determined as a
lump sum payable for all the obligations undertaken and
costs thereby incurred by the contractor in respect of a
maintenance operation. This approach may be appropri
ate when the maintenance operations are of a standard
and routine character. Another approach may be to agree
on unit rates for units of time expended on the various
work processes involved in the maintenance. Yet another
approach may be to provide that the contractor is to be
paid a fe~ to cover his overhead and profit, while he is to
be paid for his direct expenses on a cost reimbursable
basis. The direct expenses for which the contractor is to
be reimbursed should be clearly specified (see chapter
VII, "Price").

22. The parties should also agree upon the payment
conditions applicable. Thus such issues as the currency,
place and time of payment should be settled in the
contract (see chapter XV, "Price"). With regard to the
time of payment, the contract may provide that payment
is to be made within a specified period of time after the
submission of an invoice by the contractor following the
completion of each maintenance operation.

E. Repairs

23. The purchaser should enter into contractual
arrangements which ensure a speedy repair of the works
in the event of a breakdown. In many cases the contractor
is better qualified than a third party to effect repairs. In
addition, the use of third parties to effect repairs may
result in the violation of obligations of secrecy binding on
the purchaser in regard to the technology supplied by the
contractor. If, however, major items of equipment have
been manufactured for the contractor by suppliers, the
purchaser may find it preferable to enter into indepen
dent contracts for repair with the suppliers, as they may
be better qualified to repair those items. It should be
noted that in defining the repair obligations imposed on
the contractor, those obligations should be carefully
distinguished from obligations assumed by the contractor
under guarantees of quality to make good defects in the
works which are notified to the contractor during the
guarantee period (see chapter XVIII, "Delay, defects and
other failures to perform").

24. The contractor's repair obligations should be clearly
defined. The extent of the obligations to be imposed on

the contractor may depend on the repair capabilities of
the contractor, and on whether the purchaser wishes to
undertake certain repair operations himself (e.g. replace
ment of minor items of defective equipment). However,
the obligation of the contractor cannot be described in
terms of specific repair operations, since the repair
operations needed will depend on the nature of a
particular breakdown.

25. Because repairs may have to be undertaken speed
ily, the contract should clearly settle the procedures for
calling on the contractor to effect repairs. The contract
should specify the modes by which the contractor can be
notified of a breakdown (e.g. telex, telephone), and the
period of time after notification within which the contrac
tor must inspect the breakdown.

26. The contract may also specify that, where repairs do
not have to be undertaken immediately, the contractor
must submit to the purchaser within a specified period of
time a report describing the repairs needed, an estimate
of costs, and a time-schedule for effecting the repairs.
Once the report has been submitted by the contractor,
the parties may thereafter agree on the terms for effecting
the repairs. If the repairs are extensive, it would be
advisable for the agreement to be reduced to writing. The
contract may provide that, if the parties fail to reach
agreement on the time-schedule, it is to be determined by
a technical expert nominated under the contract (see
chapter XXIX, "Settlement of disputes"). If the parties
fail to reach agreement on the price payable for effecting
the repairs, the contract may provide for payment on a
cost reimbursable basis (with the contractor being paid
reasonable costs incurred by him in effecting the repairs,
and a fixed amount as a fee). However, in cases where the
purchaser needs to make the works operational in the
shortest possible time, he may dispense with the submis
sion by the contractor of cost estimates and a time
schedule for effecting repairs, and the parties may agree
that the repairs are to be effected on a cost reimbursable
basis.

27. The parties should agree upon the payment condi
tions applicable. Thus, such issues as the currency, place
and time of payment should be settled in the contract.
With regard to the time of payment, the contract may
provide that payment is to be made within a specified
period of time after the submission of an invoice by the
contractor following the completion of a repair operation.
If the contractor is to be obligated to inspect a breakdown
within a short period after notification of a breakdown,
the purchaser may have to pay a fee to cover the
contractor's costs in always having personnel in readiness
for an inspection.

28. The parties may wish to specify the standards to be
observed by the contractor when effecting repairs, either
by reference to established norms and standards, or by
specifying that the repairs are to be effected in a
workmanlike manner (see paragraph 19, above).

29. The purchaser will wish to have proof that the
repairs have been duly carried out, and the parties should
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agree on how such proof is to be furnished. After the
completion of repairs, the contractor should be obligated
to furnish a report describing the repair work effected,
any repair work which may be needed in the future, and
the causes of the breakdown. The report may be sup
ported by records evidencing the time expended by
various categories of personnel, and the work processes
used. In some cases, proper repair may be proved
through a joint inspection by the parties of the repairs,
while in others the contractor may furnish such proof
through the successful operation of the works. Proof of
proper repair may be facilitated by providing that the
personnel of the purchaser are to be associated with the
personnel of the contractor undertaking the repair opera
tions. This may also serve as an effective means of
training the purchaser's personnel in the techniques
associated with repair operations. If the parties fail to
agree on whether there has been proper repair, the issue
may be referred for settlement to a technical expert
nominated under the contract (see chapter XXIX, "Set
tlement of disputes"). The contractor should also be
required to give a guarantee under which he assumes
responsibility for defects in the repair discovered and
notified to him before the expiry of a specified guarantee
period.

30. While repairs would normally be carried out at the
site, or elsewhere in the country where the works are
situated, in some cases it may be necessary to send an
item to the contractor's country for repair. The purchaser
may be obligated to arrange for the transport of the item
to the contractor's country, and for any necessary insur
ance of the item up to the time of delivery to the
contractor. The contractor may be obligated to assist the
purchaser to make such arrangements (e.g. advise on
proper packing, obtain import permits which may be
necessary in his country). The contractor may be obli
gated to arrange for the transport of the item after repair
to the purchaser's country, and for any necessary insur
ance. The contract should determine who is to bear the
expenses involved.

F. Operation

31. If the contract imposes obligations on the contractor
with regard to the technical operation of the works, the
scope of these obligations should be carefully defined.
For this purpose the purchaser and contractor in consulta
tion should prepare an organizational chart showing the
personnel required for the technical operation, and the
functions to be discharged by each person. The positions
to be occupied by personnel who are employees of the
contractor may then be identified, and the qualifications
and experience of those persons may be specified. The
functions allotted to posts to be filled by employees of the
contractor should be defined with particular care. In
determining what personnel are to be supplied by the
contractor, the parties should take account of any man
datory regulations which may exist in the country of the
purchaser regarding employment of foreign personnel.

32. The contract should determine the nature of the
division of control between the purchaser and contractor
during the operation of the works. It may, for example,
be necessary for the general manager employed by the
purchaser to give certain directives to engineers who are
employees of the contractor based on policy decisions
taken by the general manager. Conversely, the engineer
supplied by the contractor may have to issue directions to
subordinate engineers employed by the purchaser. In
order to avoid friction and inefficiency, the division of
control should be described as clearly as possible. In
particular, the parties may wish to provide a procedure
for dealing with complaints by one party against the other
(e.g. incompetence, inefficiency, failure to follow direc
tions). They may, for example, agree that such com
plaints are to be investigated by a panel composed of a
senior executive officer of each party. The contract may
provide that, if specified serious complaints against
employees are held to be proved, those employees must
be replaced by the party who engaged them at his own
expense within a specified period of time. However, the
purchaser should be entitled to require the contractor to
replace at the purchaser's expense any employee of the
contractor, even in the absence of a proved complaint
against that employee.

33. The main obligation of the purchaser is the payment
of the price. Where a reasonable estimate can be made of
the costs to be incurred by the contractor, the price may
be determined as a lump sum payable for all the
obligations undertaken by the contractor over a specified
period. Another approach may be to combine the pay
ment of fixed amounts with the cost reimbursable method
(i.e. the reimbursement of costs incurred by the contrac
tor together with the payment of a fee). Thus,fixed
amounts may be provided in respect of items for which
reasonable cost estimates can be made (e.g. the salaries
of the personnel to operate the works, the cost of their
accommodation and travel) and the cost reimbursable
method provided for the remaining items of expenditure.
In cases where the operational functions performed by
the contractor are closely linked to the productivity and
profitability of the works, the purchaser may wish to
consider the additional payment of an incentive fee (e.g.
a specified percentage of the value of the yearly turn
over). The parties should also agree on the payment
conditions applicable. Thus such issues as the currency,
place and time of payment should be settled in the
contract.

G. Facilitation by purchaser of services to be provided
by contractor

34. The purchaser may be obligated to facilitate in
specified ways the maintenance, repair and operation by
the contractor. Thus the purchaser may be obligated to
assist the contractor to obtain visas or work permits for
the contractor's staff, to give safe access to the works to
the contractor, to inform the contractor of alterations to
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the original construction of the works which may influ
ence the maintenance, repair, and operation, to comply
with safety regulations applicable to the works, and to
inform the contractor of mandatory safety regulations to
be observed during the conduct of maintenance, repair
and operation. The purchaser may wish to assume the
obligation of supplying locally available equipment and
materials needed for maintenance and repairs, as such
supply may reduce costs. The contractor may be obligated
to state his requirements as to such equipment and
materials. In addition, the purchaser may be obligated to
provide other facilities such as accommodation and
transport to the contractor's personnel. If he is so
obligated, the contract should determine which party is to
bear the costs of providing such facilities.

H. Commencement and duration of obligations
ofparties

35. The contract should specify when the obligations
undertaken by the contractor as to the supply of spare
parts, maintenance, repair and operation are to com
mence. The supply of spare parts may commence from
the estimated date that the purchaser will need them,
taking into account the initial stock supplied by the
contractor (see paragraph 9, above). The date of com
mencement of the maintenance obligations may depend
on other obligations undertaken by the contractor. Thus,
if the contractor has undertaken complete responsibility
for the operation of the works for a specified period of
time after acceptance of the works by the purchaser,
maintenance obligations might commence after the expiry
of that period. Repair obligations may commence from
the date of expiry of the quality guarantee assumed by the
contractor in respect of the works. The date of com
mencement of the obligations of the contractor in regard
to operation may be fixed having regard to the other
conditions which have to be satisfied before the works can
commence to operate (e.g. availability of the staff to be
employed by the purchaser).

36. The contract should determine the duration of the
obligations undertaken by the contractor as to the supply
of spare parts, maintenance, repair and operation. The
duration of the obligations may be the expected lifetime
of the works. Alternatively, the duration may be shorter.
For example, it may be determined by reference to the
training programme for the personnel of the purchaser,
the contract providing that the contractor's obligations
are to end when the purchaser has developed the
capability to provide the services himself. Obligations as
to training which may be imposed on the contractor are
dealt with in chapter VI, "Transfer of technology".
Where a shorter duration for the contractor's obligations
is agreed but the purchaser is not certain that he will be
self-sufficient at the expiry of that period, the contract
may provide that, unless the renewal is prevented, the
contractor's obligations are to be renewed automatically
for further periods of the same duration, subject to
changes in the scope of services to be provided by the
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contractor and the price to be paid by the purchaser (see
paragraphs 37 and 39, below).

37. Where the contract imposes obligations on the
contractor over a long duration, it may be desirable to
include mechanisms to modify the contract terms, in
particular as to the scope of obligations imposed on the
contractor, and the price payable by the purchaser. The
purchaser may increase his own capabilities, and with
such increase wish to assume certain services originally
provided by the contractor. Conversely, it may transpire
during the operation of the works that the purchaser
cannot provide certain services which he had assumed he
could provide, and he may wish the contractor to provide
those services. Any change of the scope of obligations
undertaken by the contractor would usually require an
adjustment of the price. Accordingly, the contract may
provide that the scope of obligations and the price are to
be periodically reviewed and agreed upon by the parties
(e.g. every two years, or at each renewal of the contract)
and that the purchaser is entitled at the review to request
a reduction or increase in the scope of obligations. The
contract may provide that the contractor is not obligated
to comply with a request for increased services if he does
not have the capacity to provide them.

38. Even in cases where the scope of the contractor's
obligations are not changed at a periodic review, a
revision in the price payable may be required because the
cost of the goods and services required to discharge these
obligations has changed. The parties may wish to provide
that at each periodic review changes in cost are to be
taken into account, and a new price agreed upon if
necessary. Alternatively, the parties may link the price
payable to an appropriate price index, if one is available.
The price may then automatically be revised in accord
ance with changes in the index (see chapter VII, "Price").
The index should be structured in accordance with the
particular circumstances of the obligation, the price of
which is to be revised. Therefore, it is usually not suitable
to adopt the same index used for revision of the price for
the construction of the works in respect of the obligations
of the contractor dealt with in this chapter.

I. Termination

39. The parties may also wish to regulate the termina
tion of the obligations as to the supply of spare parts,
maintenance, repair, and operation. Where the duration
of the obligations is a single specified period, the contract
may permit the purchaser to terminate the obligations
prior to the end of that period upon giving the contractor
a specified period of notice. The specified period of
notice should be sufficiently long to enable the contractor
to phase out without suffering loss the arrangements he
has made to fulfil his obligations. As a further protection
to the contractor, it may be provided that the notice may
be given only after the supply has continued for a
specified length of time. Where the duration of the
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obligations consists of a period which is subject to
renewal (see paragraph 36, above), the purchaser can
prevent the renewal by the giving of a specified period of
notice of non-renewal, such period of notice to expire at
the end of the initial or of a renewed period of the
contractor's obligations. Whether the duration consists of
a single specified period or of periods which are succes
sively renewed, the purchaser may in addition be given
the right to terminate for convenience at any time,
subject to the payment of compensation if loss is suffered
through the termination by the contractor (see chapter
XXV, "Termination of contract"). The purchaser may
wish to have such a right to deal with a situation where he
is unexpectedly able to obtain from other sources at lesser
cost the spare parts and services provided by the contrac
tor. The contract may also provide for termination by
either party for specified failures of performance by the
other party, for bankruptcy or insolvency of the other
party, or where performance by the other party is
prevented for a specified period by exempting impedi
ments (see chapter XXV, "Termination of contract").

J. Remedies other than termination

40. The parties may wish to provide for remedies other
than termination which are to be available upon failure of
performance by a party. They may wish to select such
remedies as are appropriate out of those which they have
provided for failures of performance during construction
(see chapter XVIII, "Delay, defects and other failures to
perform", chapter XIX, "Liquidated damages and pen
alty clauses" and chapter XX, "Damages"). Alterna
tively, they may leave the remedies to be determined by
the applicable law.

[A/CN.9/WG.V/WP.17/Add.6]

Chapter XXIX. Settlement of disputes

Summary

Disputes arising in connection with works contracts
may require treatment which differs from the treatment
of disputes arising under other types of contracts. This
may be due, for example, to the complexity and com
prehensiveness of works contracts and the fact that a
number of entities may participate in the construction.
Disputes may relate to technical matters and require a
rapid settlement (paragraph 1). Decisions to be made
concerning disputes arising in connection with a works
contract may relate not only to failures of performance,
but also to failures of agreement or consent (section G).
Interim measures may also have to be taken pending the
final settlement of a dispute (paragraph 2).

The mechanisms for the settlement of disputes pro
vided in the contract might include negotiation (section

B), conciliation (section C), arbitration (section D) and
judicial proceedings (section E). An independent expert
may also be authorized to settle disputes (section F). The
contract might also provide for the multiparty settlement
of disputes (section H) (paragraph 3).

A settlement of a dispute reached through negotiation
between the parties could be expected to be broadly
acceptable to both parties, and save the cost and delay
which normally occur in the settlement of disputes by
other means (paragraph 5). The contract may require
negotiation between the parties and provide for the
relationship of settlement through negotiation to settle
ment of the dispute in arbitral or judicial proceedings
(hereinafter collectively referred to as legal proceedings)
(paragraph 6). A negotiated settlement of a dispute may
be reduced to writing and signed by both parties (para
graph 7).

If the parties fail to settle their disputes through
negotiation, they may wish to resort to conciliation, in
which a third party conciliator suggests possible solutions
to the disputes (paragraphs 8 and 9). Conciliation may
enable a good business relationship to be preserved, and
is usually less costly and time-consuming than legal
proceedings (paragraph 10). The parties may wish to
provide for conciliation under the UNCITRAL Concilia
tion Rules (paragraph 11).

Disputes arising from works contracts are frequently
settled through arbitration. Arbitration may offer certain
advantages over judicial proceedings. For example, the
parties can appoint as arbitrators persons of their choice
who have expert knowledge of the subject-matter of the
dispute, and they can choose the place where the arbitral
proceedings are to be conducted (paragraph 12). Arbitra
tion may be conducted only on the basis of an agreement
by the parties to arbitrate. Such agreement may take the
form of an arbitration clause included in the contract. If
proceedings are instituted in a court on a matter which is
covered by the arbitration clause, the court will normally
refer the dispute to arbitration (paragraphs 13 and 14).

It may be advisable for the parties to agree that the
arbitral proceedings are to be regulated by a set of
arbitration rules of their choice.

The parties frequently select an arbitration institution
to administer the arbitral proceedings and agree that the
proceedings are to be regulated by the rules of that
institution (paragraphs 15 and 16). As another possibility,
they may agree that a set of arbitration rules prepared by
an international organization (e.g. the UNCITRAL
Arbitration Rules) are to apply. The parties may find it
advisable to agree on certain issues related to the
arbitration (paragraphs 17 and 18).

The parties may wish in particular to agree in the
arbitration clause on the number of arbitrators who are to
comprise the arbitral tribunal, and to designate an
appointing authority to appoint the arbitrators in the
event that they do not agree on the appointment (para-
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graphs 19 and 20). They should also designate the
language to be used in the arbitral proceedings (para
graph 21). They may also wish to specify the place where
the arbitration is to take place. Selection of the place of
arbitration may be significant for several reasons (para
graphs 22 to 24).

In some cases the parties may wish to agree that the
place of arbitration is to be in the country of the party
against whom a claim is brought (paragraph 25). It is
advisable for the parties to be cautious in authorizing the
arbitral tribunal to decide ex aequo et bono, since such
an authorization may be interpreted in different ways
(paragraph 26).

The parties should decide what disputes they wish to
have settled by arbitration, and reflect their decision in
the arbitration clause (paragraph 27). They may wish to
authorize the arbitral tribunal to order interim meas
ures of protection (paragraph 28). It may be advisable
to stipulate in the arbitration clause that the parties
are obligated to comply with arbitral decisions (para
graph 29).

Where the parties wish their disputes to be settled in
judicial proceedings, it would be advisable for the con
tract to include an exclusive jurisdiction clause which
reduces uncertainty in respect of court jurisdiction (para
graphs 30 to 32). The validity and effect of the contem
plated exclusive jurisdiction clause should be considered
in the light of the law of the country of the selected court,
as well as the law of the countries of the two parties
(paragraph 33). The parties should consider to what
extent decisions of the selected court might be enforce
able in the countries of the two parties (paragraph 34). It
is advisable to provide that a particular court in the place
where the judicial proceedings are to be instituted is to
have jurisdiction (paragraph 35).

The use of an expert may be advisable when disputes of
a technical nature require a rapid settlement (e.g. the
procedure to be followed can be informal and structured
to suit the kinds of disputes to be settled). On the other
hand, there are only limited legal safeguards to ensure
that proceedings before an expert are conducted carefully
and impartially, and the decision of an expert cannot be
directly enforced if a party fails to comply with it. It may
therefore be preferable to request an expert to act as a
sole arbitrator unless there are good reasons why he
should not act in that capacity (paragraphs 36 and 37).

The parties may designate an expert in the contract, or
provide in the contract for a procedure for the appoint
ment of an expert after a dispute has arisen (paragraphs
40 to 43).

The contract may provide that a party has the right to
initiate legal proceedings without being obligated first to
propose that the dispute be settled by an expert, or may
provide that legal proceedings cannot be initiated before
the expiry of a specified period from the time that one
party proposes to the other that the dispute be settled by

an expert (paragraph 44). The contract may also deter
mine in what circumstances an expert is to cease to act
when legal proceedings are initiated in respect of the
dispute being settled by him (paragraph 45).

The contract should describe the nature of the issues
with which the expert is authorized to deal (paragraph
46). The action to be taken by the expert in dealing with
such issues may take various forms. He may be empow
ered to make findings of fact, to decide on the taking of
interim measures, to decide on failures of performance,
and to make decisions where there has been a failure of
agreement or consent. The contract may contain provi
sions on the extent to which the decisions of the expert
are to be reviewable in legal proceedings (paragraphs 47
to 49). The parties should be obligated under the contract
to comply with the decisions of the expert (paragraph 50).

The parties may provide that the contract is to be
supplemented after its conclusion by provisions agreed to
by the parties. It may also provide that the contract is to
be adapted by agreement if certain changes of circumst
ance occur during its performance. The parties may fail to
'agree on the required supplementation and adaptation. A
party may also fail to give a consent required to be given
under the contract. However, failures of agreement or
consent may occur. The resolution of disputes concerning
supplementation or adaptation requires the creation of
new contractual rights and duties. The resolution of
disputes concerning the failure to give a consent requires
the making of a decision by a third party which has the
effect of the required consent (paragraph 51).

Under some legal systems a court or arbitral tribunal is
not entitled to create new contractual rights and obliga
tions, or to make a decision which takes the place of a
required consent. However, under many legal systems an
expert may be so authorized (paragraph 52). Where the
applicable legal system so permits, a court, arbitral
tribunal or expert may be empowered to create new
contractual rights and obligations or to make a decision
which takes the place of a required consent (para
graph 53).

The clause on the settlement of disputes should deter
mine the legal consequences of decisions dealing with the
types of disputes referred to in the immediately preceding
paragraph. The parties may wish to indicate in the
contract the criteria to be taken into consideration in
reaching such decisions (paragraphs 54 and 55).

A problem arising in connection with the construction
of the works may involve several entities participating in
the construction. It may be desirable for the rights and
obligations of all entities involved in a dispute or related
disputes to be resolved in the same proceedings, referred
to in this Guide as "multi-party proceedings" (para
graph 58).

Many States have laws which provide for and regulate
multi-party judicial proceedings. However, few States at
present have a legal framework regulating multi-party
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arbitral proceedings. The conduct of those proceedings
therefore depends entirely upon the agreement of the
entities participating in the proceedings (paragraphs 59
and 60).

Notwithstanding the absence of a legal framework to
support the structuring of multi-party arbitral proceed
ings, the parties may wish to endeavour to provide for
such proceedings by agreement. The agreement of
entities to participate in multi-party arbitral proceedings
may be in the form of harmonized arbitration clauses in
their different contracts, or a single separate arbitration
agreement among all entities. In the latter case, it would
be preferable for each entity to become a party to the
separate agreement contemporaneously with his entering
into a works contract, or a contract linked to a works
contract, rather than to attempt to conclude a multi-party
arbitration agreement after a dispute actually arises
(paragraphs 61 and 62).

The arbitration clauses or separate arbitration agree
ment should provide a mechanism whereby arbitral
proceedings involving all entities relevant to a dispute or
related disputes are conducted before the same arbitral
tribunal (paragraph 63). They should also define the
scope of the multi-party proceedings (paragraph 64). The
parties should give careful consideration to the choice of
rules which are to govern the multi-party proceedings
(paragraph 65).

If it is found not to be possible to structure an
arrangement for multi-party proceedings, the parties may
wish to attempt in other ways to reduce the possibilities of
inconsistencies in decisions in two-party arbitrations
involving related disputes (paragraph 66).

* * *

A. General remarks

1. Disputes arising in connection with works contracts
may require treatment which differs from the treatment
of disputes arising under other types of contracts. The
complexity and comprehensiveness of works contracts,
the fact that they are to be performed over a relatively
long period of time (sometimes several years), and the
fact that a number of entities may participate in the
construction of the works require special mechanisms for
the settlement of disputes and the making of various types
of decisions (see paragraph 2, below). Disputes may
concern highly technical matters connected with the
construction process (e.g. those relating to standards for
equipment and materials to be incorporated in the works)
or purely legal matters (e.g. the legal consequences of a
failure to perform). In addition, disputes often arise
during construction, which must be resolved without an
interruption of the construction.

2. The decisions to be made and measures taken in
connection with a works contract cover a broad spectrum.

For example, it may have to be decided whether or not
one party has failed to perform his obligations and, if so,
what are the consequences of the failure. The contract
may provide that some of its terms are to be adapted by
the parties to meet a change in the circumstances existing
at the time of its conclusion. In addition, the contract may
provide that some of its terms are to be agreed upon after
its conclusion, and the contract thereby supplemented.
The contract may also require the consent of a party to be
given in certain situations. Disputes concerning a failure
of the parties to agree upon the adaptation or supplemen
tation of the contract, or concerning a failure to give the
consent, may require that a dispute settlement procedure
be used in which the decision has the effect of an
agreement of the parties or the consent of a party (see
section G, "Disputes concerning failure of agreement or
consent", below). In addition, interim measures may
have to be taken in order to protect certain rights of a
party to a dispute pending a final settlement of the
dispute.

3. The parties should provide in the works contract
mechanisms to deal in the most appropriate and expediti
ous manner with the various types of disputes. The
contract might include provisions concerning the settle
ment of disputes by the parties through negotiation (see
section B, "Negotiation", below) or by conciliation (see
section C, "Conciliation", below). It might also provide
for arbitration (see section D, "Arbitration", below), or
contain provisions dealing with judicial proceedings (see
section E, "Judicial proceedings", below). The contract
might also provide in some cases for an independent
expert to settle disputes (see section F, "Settlement of
disputes by experts", below). The contract might provide
for the multi-party settlement of disputes (see section H,
"Multiparty settlement of disputes", below).

4. If a dispute of any kind arises between the parties,
each party should be obligated under the contract to
proceed with the performance of his obligations despite
the dispute, unless the contract has been terminated or
the performance suspended in accordance with contrac
tual provisions or the law applicable to the contract. Even
in cases where a party has terminated a contract or
suspended performance, and the termination or suspen
sion is in dispute, the arbitral tribunal or a court or an
expert may be empowered to decide that the contractor is
to proceed with his construction obligations pending the
settlement of the dispute.

B. Negotiation

5. The settlement of a dispute by the parties themselves
through negotiation is usually the most satisfactory
method of dealing with the dispute. A settlement reached
through negotiation could be expected to be broadly
acceptable to both parties. In addition, the parties may be
saved the considerable cost and delay which normally
occur in the settlement of disputes by other means. In
order to facilitate the settlement of future disputes by
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negotiation, the contract may contain certain provisions
dealing with the procedure to be followed.

6. The contract sometimes provides that in the event of
a dispute arising from the contract a party can initiate
arbitral or judicial proceedings (hereinafter collectively
referred to as legal proceedings) for settlement of the
dispute only if the parties have previously failed to agree
upon a settlement by negotiation within a specified period
of time. This period may commence to run when a written
proposal as to how the dispute may be settled has been
delivered by one party to the other. The period of time
specified by the parties should not be long, as otherwise
an early settlement of the dispute in legal proceedings
may not be possible. Either party may be permitted under
the contract to initiate legal proceedings before the expiry
of the specified period of time if the party receiving a
proposed settlement refuses it and states that he is not
prepared to negotiate further. In addition, either party
may be permitted to initiate legal proceedings before the
expiry of the specified period of time if the initiation is
needed to prevent the loss of a right, or the expiry of a
prescription period.

7. It is advisable for the contract to require an agree
ment between the parties settling a dispute to be reduced
to writing and signed by both parties. If the agreement
involves the interpretation of the contract, or adaptation
or supplementation of contractual terms, the contract
may require the parties to indicate that the agreement
forms an integral part of the contract.

C. CondJiation

8. If the parties fail to settle their disputes through
negotiation, they might not wish to resort immediately to
legal proceedings. The contract may therefore contain
provisions for the settlement of disputes by conciliation.

9. The purpose of conciliation is to achieve an amicable
settlement of the dispute with the assistance of an
independent third-party conciliator respected by both
parties. The settlement of the dispute remains in the
hands of the parties. In contrast to an arbitrator or judge,
the conciliator does not adjudicate, but assists the parties
in reaching a settlement by suggesting possible solutions
to the parties in an impartial manner.

10. The main advantage of conciliation over legal pro
ceedings is that the non-adversary character of concilia
tion may enable a good business relationship between the
parties to be preserved, while legal proceedings could
adversely affect the relationship. In addition, conciliation
proceedings are usually less costly and time-consuming
than legal proceedings. On the other hand, a potential
disadvantage of conciliation is that, if the attempt at
conciliation were to fail, the money and time spent on it
may have been wasted. This disadvantage might be
mitigated if the contract did not require the parties to
engage in conciliation proceedings before they initiated

legal proceedings. The parties would then initiate concili
ation proceedings only in cases where they considered
that a real likelihood of an amicable settlement existed.

11. Many legal systems contain no special rules govern
ing conciliation proceedings. Accordingly, a number of
issues arising in the proceedings need to be settled by the
parties in order to make the proceedings effective. It is
not feasible to settle all these issues in the body of the
contract, and the use of a set of rules on conciliation
prepared by an international organization is advisable.
The parties may wish to incorporate by reference in the
contract the UNCITRAL Conciliation Rules, l a com
prehensive set of rules the use of which has been
recommended by the United Nations General Assembly
in its resolution 35/52 of 4 December 1980.

D. Arbitration

12. Disputes arising from works contracts are frequently
settled through arbitration. International commercial
arbitration may offer certain advantages over judicial
proceedings. The parties can appoint as arbitrators per
sons of their choice who have expert knowledge of the
subject-matter of the dispute. They can also choose the
place where the arbitral proceedings are to be conducted.
In addition, arbitral proceedings could be structured by
the parties so as to be less formal than judicial proceed
ings and better suited to the specific features of the
subject-matter of the dispute and the needs of the parties.
The choice by the parties of the law applicable to the
contract will almost always be respected by an arbitral
tribunal, while this might not be the case in some judicial
proceedings. Arbitral proceedings and awards can be
kept confidential, while judicial proceedings and deci
sions usually cannot. Furthermore, arbitral proceedings
tend to be more expeditious and in some cases less costly
than judicial proceedings. Finally, as a result of interna
tional conventions which assist in the recognition and
enforcement of foreign arbitral awards, these awards are
frequently recognized and enforced more easily than are
foreign judicial decisions? However, while under some
legal systems multi-party proceedings may be initiated in
a court, it is difficult to arrange for those proceedings in
arbitration (see section H, "Multi-party settlement of
disputes", below).

lReport of the United Nations Commission on International Trade
Law on the work of its thirteenth session, Official Records of the General
Assembly, Thirty-fifth Session, Supplement No. 17 (N35/17), para. 106.
The UNCITRAL Conciliation Rules have also been reproduced in
booklet form (United Nations publication, Sales No. E.81.V.6). Accom
panying the Rules is a model conciliation clause, which reads: "Where, in
the event of a dispute arising out of or relating to this contract, the parties
wish to seek an amicable settlement of that dispute by conciliation, the
conciliation shall take place in accordance with the UNCITRAL
Conciliation Rules as at present in force".

2A broad enforceability of arbitral awards is established under the
Convention on the Recognition and Enforcement of Foreign Arbitral
Awards, adopted in New York on 10 June 1958 (Register of Texts of
Conventions and other Instruments concerning International Trade Law,
vo!. 11, p. 24 (United Nations publication, Sales No. E.73.V.3) or United
Nations, Treaty Series, vo!. 330, No. 4739, p. 38).
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13. In general, arbitral proceedings may be conducted
only on the basis of an agreement by the parties to
arbitrate. Their agreement may be reflected either in an
arbitration clause included in the contract, or in a
separate arbitration agreement concluded by the parties
before or after a dispute has arisen. Since it may be more
difficult to reach an agreement to arbitrate after a dispute
has arisen, it is advisable either to include an arbitration
clause in the contract, or to enter into a separate
arbitration agreement at the time that the contract is
concluded. However, under some legal systems, an
agreement to arbitrate is valid only if it is concluded after
a dispute has arisen.

14. The arbitration clause should indicate the disputes
which are to be settled by arbitration (see paragraph 27,
below). If proceedings are instituted in a court on a
matter which is covered by the arbitration clause, the
court will normally, upon the request of a party within a
time period specified in its law, refer the dispute to
arbitration. Notwithstanding an arbitration clause, the
competent court usually has authority to order interim
measures of protection, to control certain aspects of
arbitral proceedings (e.g. to decide on a challenge to
arbitrators) and to set aside arbitral awards on grounds
determined by the law applicable to the arbitration.

1. Arbitral proceedings

15. The law applicable to the arbitration, which is
usually the arbitration law in force at the place where the
arbitration is conducted, will regulate many issues arising
in the arbitral proceedings. The law applicable to the
arbitration usually gives wide autonomy to the parties to
agree upon the procedure to be followed in the arbitra
tion. Since this law may not regulate some issues arising
in the arbitral proceedings, or may not regulate them in a
satisfactory manner, it may be advisable for the parties to
agree that the arbitral proceedings are to be regulated by
a set of arbitration rules of their choice.

(a) Rules to regulate arbitral proceedings

16. Arbitration institutions offer services ranging from
merely appointing arbitrators to full administration of the
arbitral proceedings. The parties may wish to consider the
extent to which they wish to make use of those services.
Parties which have selected an arbitration institution to
administer the arbitral proceedings frequently agree that
the proceedings are to be regulated by the rules of that
institution, if they consider the content of the rules to be
acceptable. Some arbitration institutions are ready to
administer the arbitral proceedings only when the parties
agree that the arbitration rules of the institution are to
apply. A number of arbitration institutions apply the
UNCITRAL Arbitration Rules (see immediately follow
ing paragraph) as their own rules, in some cases with
certain supplementations needed to conform to the
statutes of or administrative services offered by those
institutions.

17. Several international organizations have prepared
arbitration rules3 which can be made applicable by
agreement of the parties in cases where no arbitration
institution has been selected to administer the arbitral
proceedings. The UNCITRAL Arbitration Rules,4 the
use of which was recommended by the United Nations
General Assembly in its resolution 31/98 of 15 December
1976, are widely used in these cases. Certain institutions,
while having their own arbitration rules, are prepared to
apply the UNCITRAL Arbitration Rules to arbitration
proceedings administered by them if the parties so desire.
Certain other institutions which offer less comprehensive
services than full administration of arbitration proceed
ings have declared their willingness to act as an appoint
ing authority for the appointment of arbitrators (see
paragraph 20, below) and to provide other administrative
services in arbitrations under the UNCITRAL Arbitra
tion Rules if the parties so desire.

18. Arbitration rules prepared by international organi
zations usually give the parties autonomy to adapt the
rules to their particular needs. However, some limitation
to the autonomy is usually imposed in the rules of
arbitration institutions in regard to services offered by
those institutions. The solutions provided by the arbitra
tion rules to certain issues normally apply only if the
parties have not agreed on those issues. The parties may
find it advisable to agree, in particular, on the number of
arbitrators, the place of arbitration, and the language to
be used in the arbitration proceedings (see footnote 7,
below, paragraph (7)(a), (b) and (c)).

(b) Appointment of arbitrators

19. The parties may wish to specify in the arbitration
clause the number of arbitrators who are to comprise the
arbitral tribunal. Works contracts often provide for three
arbitrators. Three arbitrators might bring to the proceed
ings a broad range of legal and technical expertise.
However, the parties might wish to consider the possibil
ity of providing for only one arbitrator. Proceedings
before a single arbitrator are less costly than before three
arbitrators, and it is easier to schedule proceedings before
one arbitrator. Since it may be impossible at the time of
the conclusion of the contract to envisage the complexity
and nature of a potential dispute, another possibility may
be for the parties to agree on the number of arbitrators
after a dispute has arisen. If they fail to reach agreement,
the rules which govern the arbitral proceedings will
determine the number of arbitrators.

3Arbitration Rules of the United Nations Economic Commission for
Europe (Register of Texts of Conventions and other Instruments concern
ing International Trade Law (United Nations publication, Sales No.
E.73.V.3), vol. n, p. 100 or Arbitration Rules of the United Nations
Economic Commission for Europe (United Nations publication, Sales
No. E.70.n.E/Mim.14)); Rules for International Commercial Arbitra
tion and Standards for Conciliation of the United Nations Commission
for Asia and the Far East (Register of Texts of Conventions and other
Instruments concerning International Trade Law, (United Nations publi
cation, Sales No. E.73.V.3), vol. n, p. 95).

4Report of the United Nations Commission on International Trade
Law on the work of its ninth session, Official Records of the General
Assembly, Thirty-first Session, Supplement No. 17 (A/31/17), para. S:.
The UNCITRAL Arbitration Rules have also been reproduced III

booklet form (United Nations publication, Sales No. E.77.V.6).
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20. Arbitrators are normally appointed by agreement of
the parties. When the arbitration is not to be adminis
tered by an arbitration institution, the parties should
designate in the arbitration clause an appointing authority
to appoint the arbitrators in the event that they do not
agree as provided for under the arbitration clause (see
footnote 7, below, paragraph (7)(d)). The appointing
authority may be an institution or a person (e.g. the
president of a specified chamber of commerce). The
parties should make sure that the chosen institution or
person is willing and will be available to appoint the
arbitrator. The UNCITRAL Arbitration Rules provide a
procedure for designating an appointing authority where
no appointing authority is agreed upon by the parties, or
where the appointing authority agreed upon fails to
appoint arbitrators.5

(c) Language to be used in arbitral proceedings

21. The parties may also wish to designate in the
arbitration clause the language to be used in the arbitral
proceedings. The choice of the language may influence
the expeditious conduct and the cost of the arbitral
proceedings. Whenever possible, the parties should
designate a single language. When more than one lan
guage is designated, the costs of translation and interpre
tation between one designated language and the other are
usually considered to be part of the costs of arbitration
and are apportioned in the same way as the other costs of
arbitration. In many cases, it would be desirable for the
designated language to be the language in which the
contract is written. The written pleadings, testimony at a
hearing, the award, and other decisions or communica
tions by the arbitrators may be required to be in or be
translated into the designated language. The arbitrators
may be empowered to admit documents as evidence in
their original language.

(d) Place of arbitration

22. The arbitration clause may specify the place where
the arbitration is to take place. In selecting the place, the
parties should note that the arbitration law in that place
will often determine what disputes are arbitrable, and
also resolve certain other issues arising in arbitral pro
ceedings (see paragraph 15, above). An international
treaty resolving certain issues arising in arbitral'pro~ee~
ings may also apply in the country where the arbItratIon IS
to take place. A number of states, including several states
outside Europe, are contracting parties to the Eu.rop~an
Convention on International Commercial ArbItratIon
prepared by the United Nations Economic Commission
for Europe.6

23. In deciding the place of arbitration, the parties
should anticipate the need to enforce the award. For

SIn such cases either party may request the Secretary-General of t~e
Permanent Court of Arbitration at The Hague, Netherlands, to desig
nate an appointing authority.

6See Register of Texts of Conventions and other In~tr~ments concern
ing International Trade Law (United Nations publIcatIOn, Sales No.
E.73.V.3), vol. 11., p.34 or United Nations, Treaty Series, vol. 484, No.
7041, p. 364.

instance, in deciding upon the country where the pro
ceedings are to take place, the parties should consider
whether awards made in that country would be enforce
able in the country of each party on the basis of
international conventions or the applicable municipal
laws. Or, they may wish to provide that arbitral proceed
ings are to take place in a country where both parties have
assets against which execution of an award may be made.

24. If the parties have chosen an arbitration institution
to administer the arbitration, they should specify a
location for the arbitration where that institution is able
to perform its functions. Whether or not they have chosen
an arbitration institution to administer the arbitration, in .
choosing the place of arbitration the parties should in any
event take into consideration such factors as the conveni
ence of the parties, the availability of communications
and other support services, the arbitration law in force
and, in particular, what disputes are arbitrable under that
law, and the cost of conducting an arbitration at that
place.

25. In some cases, the parties may wish to agree that the
place of arbitration is to be in the country of the party
against whom a claim is brought. This may facilitate the
enforcement of the award against that party in his
country, since the award would not be considered a
foreign award in that country. They may so agree when
the arbitration is to be regulated by arbitration rules
prepared by an international organization. Alternatively,
they may agree upon two arbitration institutions, one
located in the country of each party, and provide that the
arbitration is to be administered by the institution in the
country of the party against whom a claim is brought (the
so-called mixed arbitration clause). The parties may wish
to adopt this approach if they cannot agree upon a single
arbitration institution to administer the arbitration. This
approach may, however, give rise to some difficulti~s.

The legal rules applied to arbitration in the two countnes
are likely to differ, and could be more burdensome or
otherwise less satisfactory to a party in one country than
in the other. In addition, if arbitral proceedings involving
disputes arising out of the same works contract are
conducted in both countries, the proceedings will be
controlled by different courts, and different degrees of
control may be exercised (see paragraph 14, above).

(e) Decision ex aequo et bono

26. It is advisable for the parties to be cautious in
authorizing the arbitral tribunal to decide disputes ex
aequo et bono, since such an a~thorization may. be
interpreted in different ways, and m some cases mIght
lead to results which depart from the legal framework
agreed upon by the parties in the contract. Und~r some
legal systems an arbitral tribunal is n~t permlt~ed to
decide ex aequo et bono. If the partles do wIsh to
authorize the arbitral tribunal to decide ex aequo et bono,
they should also obligate it to decide the disput~ in
accordance with the terms of the contract and takmg mto
account the usages applicable to the transaction.
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2. Disputes to be settled by arbitration

27. The parties should indicate what disputes they wish
to have settled by arbitration. An approach often adopted
to drafting the arbitration clause is to stipulate that all
disputes arising out of or relating to the contract are to
be settled by arbitration (see footnote 7, below, para
graph (1». In some cases the parties may wish to exclude
from the wide jurisdiction thus conferred on the arbit
rators some disputes they do not wish to be settled by
arbitration. Alternatively, in exceptional cases the parties
may wish to specify in the arbitration clause the kinds of
disputes which are to be settled by arbitration (for
example, disputes concerning some of the following
issues: determination of the rights and duties of the
parties; whether or not the contract has been breached,
and if so the consequences of the breach; whether or not
the contract or some of its provisions are invalid, and if so
the consequences of the invalidity; whether or not
performance of the contract is or may be suspended, and
if so the consequences of the suspension; whether or not
the contract is to be terminated, and if so the conse
quences of the termination). Under many legal systems
an arbitration clause is considered to be an independent
agreement which may be valid and remain in force even if
the contract in which it was included is invalid or
terminated. Under those legal systems therefore the
arbitrators have the competence to decide that the
contract in which the arbitration clause was included is
invalid or terminated without at the same time destroying
their authority to arbitrate. The parties may also wish to
authorize the arbitrators to settle certain specified dis
putes concerning a failure of agreement or consent (see
section G, "Disputes concerning failure of agreement or
consent", below, and illustrative provisions in footnote 7,
below, paragraphs (2) and (3».

28. The parties may wish to authorize the arbitral
tribunal to order interim measures of protection. Under
some legal systems, however, interim measures ordered
by an arbitral tribunal cannot be enforced. In such cases it
may be preferable for the parties to rely on a court to
order interim measures. Under most legal systems a court
may order interim measures even if the dispute is to be or
has been submitted to arbitration. In cases where the
arbitration clause may be interpreted as excluding the
power of a court to order interim measures, it is advisable
to provide in the contract that the agreement to settle
disputes by arbitration does not prevent either of the
parties from requesting a court to order interim measures
of protection (see footnote 7, below, paragraph (4)(a),
(b) and (c».

29. It may be advisable to stipulate in the arbitrati?n
clause that the parties are obligated to comply With
arbitral decisions, including interim measures. W?ere an
arbitral award is not directly enforceable, a fmlure to
comply with the arbitral decision may be regarde~ in
judicial proceedings as a breach of a contractual obliga
tion. 7

7Illustrative provisions (arbitration clause) .
"(1) Any dispute, controversy or claim arising ou.t of or relatmg to
this contract, or the breach, termination or mvahdlty [or suspensIOn

E. JUdicial proceedings

30. If the parties do not agree on the settlement of their
disputes by arbitration, disputes between the parties will
be decided by the courts which have jurisdiction to decide
those disputes. The scope of court jurisdiction is not the
same in all countries, and the courts of two or more
countries may be competent to decide the same disputes
between the parties. A court in principle applies only the
rules of private international law of its country, and even

of performance] thereof shall be settled by arbitration in accordance
with ... (identify arbitration rules) as at present in force."
"(2) Where the parties fail to reach agreement on adapting or
supplementing the contract as required under articles ... of this
contract, the arbitral tribunal is entitled to adapt or supplement the
contract. The decision of the arbitral tribunal shall be deemed to be
an agreement of the parties which is incorporated in the contract
from the date specified in the award."
(This paragraph may be included in the arbitration clause if the
contract is to be adapted or supplemented, and the law applicable to
the arbitration permits the arbitral tribunal to adapt or supplement
the contract.)
"(3) If [a party] [the purchaser] wrongfully fails to give his consent
as required under articles ... of this contract, the arbitral tribunal is
entitled to make a decision which has the effect of a consent given by
[the party] [the purchaser]."
(This paragraph may be included in the arbitration clause if the
contract requires that the consent of a party (frequently the
purchaser) be given in certain situations, and the law applicable to
the arbitration permits the arbitral tribunal to make a decision which
has the effect of a consent required to be given by a party.)
"(4) (a) The arbitral tribunal is entitled during the arbitral

proceedings, upon the request of a party made in writing, to
order any interim measures of protection
- necessary for the establishment or preservation of evi

dence to be used in arbitral proceedings, or
- which are urgently needed to safeguard the rights of a

party, or to prevent or mitigate serious loss which may be
caused to a party by an act or omission to act by the other
party in connection with a dispute in respect of which
arbitral proceedings have been initiated.

"(b) Interim measures ordered by the arbitral tribunal shall
cease to have effect when the dispute to which the interim
measures relate is settled in arbitral proceedings, unless the
order for interim measures specifies that they are to cease to
have effect at an earlier time.
"(c) The authority given to the arbitral tribunal under
subparagraph (a) of this paragraph to order interim measures
does not exclude the right of either party to request a court to
order interim measures of protection."

(This paragraph may be included in the arbitration clause if no
provision for taking interim measures is contained in the arbitration
rules which are to be incorporated by reference under paragraph (1)
of this clause.)
"(5) The arbitral tribunal is entitled to review decis!ons made ?y th.e
expert under articles ... of this contract and to set aSide or modify hiS
decisions in accordance with the provisions of those articles."
(This paragraph may be included in the arbitration clause if an expert
is authorized to settle specified disputes in respect of the contract,
and the law applicable to the arbitration permits the review. The
articles to be enumerated are those conferring powers on the expert
in regard to the settlement of disputes: see footnotes 11, 12, 13 and
14, below). . . . .
"(6) The parties are obligated to comply With arbltral deCISIOns
made by the arbitral tribunal.
"(7) (a) The number of arbitrators shall be ." (one or three).

"(b) The place of arbitration shall be ... (town or country).
"(c) The language[s] to be used in the arbltral proceedmgs
shall be ....
"(d) The appointing authority shall be .. , (name and
address of institution or person)."

(Subparagraph (d) should be included in the arbitration clause if the
rules which are to be incorporated by reference under paragraph (1)
of this clause are not the rules of an arbitration institution.)
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the validity and effect of a choice by the parties of the law
applicable to the contract is determined by a court by
reference to laws identified in accordance with those rules
(see chapter XXVIII, "Choice of law"). Accordingly, the
legal position of the parties in the event of a dispute
depends to some extent upon which court decides the
dispute.

31. Uncertainty in respect of court jurisdiction is
reduced if the parties include an exclusive jurisdiction
clause in the contract. Under such a clause, the parties
are obligated to submit disputes which arise between
them in connection with the contract to a court at a
specified place in a specified country (see footnote 8,
below, paragraph (1». An exclusive jurisdiction clause
would usually designate a court in the country of one of
the parties. However, the courts of other countries are
also often designated. The law of many countries gives
effect to these clauses in international trade contracts,
though under varying conditions (e.g. some laws may
require a link between the contract and the country of the
selected court). The law of many countries requires an
exclusive jurisdiction clause to be in writing.

32. If the parties wish the selected court to have
exclusive jurisdiction, they should so specify. If they fail
to specify exclusivity, the clause may be interpreted as
giving the selected court a jurisdiction which is only
concurrent with that of other courts which have jurisdic
tion under the laws determining their jurisdiction.

33. The validity and effect of the contemplated exclu
sive jurisdiction clause should be considered in the light
of the law of the country of the selected court, as well as
the law of the countries of the two parties. If the clause is
valid under the law of the countries of each of the two
parties but invalid under the law of the country of the
selected court, difficulties may arise in initiating judicial
proceedings in any of the countries. If the clause is
considered valid under the law of the country of the
selected court but invalid under the law of the countries
of the two parties, the jurisdiction of the selected court
would not be exclusive and its decisions may not be
enforceable in the countries of either of the two parties.

34. The parties should consider to what ~xtent decisi~ns
of the selected court might be enforceable ill the countnes
of the two parties. In this regard, they should take into
account any international treaty concluded between the
country of the selected court and their own countries
which establishes conditions under which decisions of the
selected court are enforceable in their countries. In the
absence of such a treaty, they should take into account
the conditions under which such decisions are enforceable
under the laws of their countries. Under many legal
systems reciprocity may be a condition for enforceability.

35. It is advisable to provide in the exclusive jurisdiction
clause that a particular court in the place where the
judicial proceedings are to be instituted is to have
jurisdiction. If the clause only refers to the courts of a
place in the selected country without identifying a par-
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ticular court, there may be difficulty in determining which
court in that place is to decide the disputes. An exclusive
jurisdiction clause is normally valid under the law of the
country of the selected court only if the selected court is
competent under its jurisdictional laws to decide upon the
kind of disputes which that court is intended to decide
under the clause. The parties should therefore ascertain
that the court contemplated by them has the competence
to decide the types of disputes which they wish to submit
to it. The clause may specify the disputes to be decided by
the selected court in a manner similar to the specification
of the disputes under an arbitration clause (see para
graph 27, above).8

F. Settlement of disputes by experts

36. The use of an expert may be advisable when
disputes of a technical nature require a rapid settlement.
It may be possible to commence proceedings before an
expert much more quickly than to commence legal
proceedings. The procedure to be followed by the expert
can be quite informal and expeditious, and it can be
structured by the parties so as to suit the kind of disputes
to be settled by the expert. Under some legal systems an
expert may be competent to create new contractual rights
and obligations, or to make decisions which have the
effect of a consent required to be given by a party under
the contract, while a court or arbitral tribunal may not
have that competence.

8Illustrative provisions (exclusive jurisdiction clause)
"(1) Any dispute, controversy or claim arising out of or relating to
this contract, or the breach, termination or invalidity [or suspension
of performance) thereof shall be settled exclusively by ... (specify
court) at ... (specify town and country).
"(2) Where the parties fail to reach agreement on adapting or
supplementing the contract as required under articles ... of this
contract, the court is entitled to adapt or supplement the contract.
The decision of the court shall be deemed to be an agreement of the
parties which is incorporated in the contract from the date specified
in the decision."
(This paragraph may be included in the exclusive jurisdiction clause if
the contract is to be adapted or supplemented, and the law applicable
to the judicial proceedings permits the court selected by the parties to
adapt or supplement a contract when the parties have authorized it to
do so.)
"(3) If [a party] [the purchaser] wrongfully fails to give his consent
as required under articles ... of this contract, the court is entitled to
make a decision which has the effect of a consent given by [the party)
[the purchaser]."
(This paragraph may be included in the exclusive jurisdiction clause if
the contract requires that the consent of a party (frequently the
purchaser) be given in certain situations, and the law applica~le to
the judicial proceedings permits the court selected by the parties to
make a decision which has the effect of a consent reqUired to be given
by a party when the parties have authorized the court to do so.)
"(4) Notwithstanding the provisions of paragraph (1) of thiS clause,
a party may request a court other than the court .specified in
paragraph (1) to order any intenm measures of protectIOn.
"(5) The court is entitled to review decisions lIl;ade by the ~xpert
under articles ... of this contract and to set aSide or modify hiS
decisions in accordance with the provisions of those articles."
(This paragraph may be included in the exclusive jurisdiction clause if
an expert is authorized to settle specified di~putes in respect of t?e
contract and the law applicable to the JudiCial proceedmgs permits
the cour; selected by the parties to review the decisions of the expert
when the parties have authorized it to do so. The ar~icles to be
enumerated are those conferring powers on the expert m regard to
the settlement of disputes: see footnotes 11 12, 13 and 14, below).
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37. On the other hand, the procedure of dispute settle
ment by an expert is not regulated under many legal
systems, and there are only limited legal safeguards to
ensure that the proceedings are conducted carefully and
impartially. In addition, the decision of an expert cannot
be directly enforced if a party fails to carry it out and legal
proceedings must be initiated in which the failure to
comply with the expert's decision may be regarded as a
breach of a contractual obligation (see paragraph 50,
below). It may therefore be preferable to request the
expert to act as a sole arbitrator unless there are good
reasons why he should not act in that capacity. Such
reasons would exist if arbitral proceedings would not be
expeditious enough, or if the law applicable to the
arbitration does not permit the dispute in question to be
settled in arbitral proceedings. The authority given to the
expert should be limited in the contract to the settlement
of issues which are carefully delineated and whose major
content is technical. The authority should not cover
purely legal issues, since in many cases the expert will
have no legal training, and legal proceedings are more
appropriate for the settlement of those issues. It may be
advisable to provide for a review of the expert's decision
by a court or arbitral tribunal (see paragraphs 47-49,
below).

38. The procedure of dispute settlement by an expert is
not regulated under many legal systems, and must
therefore be regulated by contractual provisions. This
Guide therefore deals with these issues arising in connec
tion with the settlement of disputes by an expert in some
detail.

39. In some cases the parties may wish to agree in the
contract that certain technical disputes are to be settled
by a consulting engineer employed by the purchaser. The
selection of a consulting engineer who is to have such
authority, and the kinds of dispute which are to be settled
by him, are discussed in chapter X, "Consulting en
gineer".

1. Appointment of expert

40. The parties may decide to designate an expert in the
contract (see footnote 9, below, alternative I). This may
accelerate the settlement procedure, by making it poss
ible for a party to request the expert to settle a dispute as
soon as it has arisen. The other party should be notified of
the request. It may be advisable to designate in the
contract an alternate expert to settle disputes when the
first expert designated is not immediately available.
Alternatively, the parties may designate only one expert,
but agree with him that he should be immediately
available during a specified period for the settlement of
disputes. It may be necessary to pay the expert a fee to
secure such availability. However, where a complex
industrial works is being constructed, different technical
disputes may arise which require different specializations
for their settlement. Since at the time the contract is
concluded it will be impossible to predict the nature of the
disputes which might arise, it may not be desirable to
designate an expert in the contract, since his specializa
tions would necessarily be limited.

41. The expert will be able to settle disputes more
expeditiously if he is acquainted with the construction
that has been completed, and the current situation on the
site. The parties may therefore provide that he is to be
kept informed of progress in the construction, and specify
the form in which the necessary information is to be given
to the expert.

42. Instead of designating the expert in the contract, an
alternative approach is to provide in the contract for a
procedure for the appointment of the expert after a
dispute has arisen (see footnote 9, below, alternative 11).

43. If the parties fail to agree upon an expert within a
period of time to be specified in the contract after a notice
calling for the designation of an expert has been deli
vered, the expert may be designated by an institution or
person specified in the contract. The parties should make
sure that the chosen institution or person is willing and
will be available to appoint an expert. The parties may
choose an institution which has issued rules expressing its
willingness to designate technical experts if so requested
by a party or parties to a contract on the basis of a
contractual clause.9

2. Commencement and cessation of proceedings
before expert

44. The contract may provide that any party has the
right to initiate legal proceedings without being obligated
first to propose that a dispute be settled by an expert. If
this approach is adopted a party can choose the dispute
settlement procedure which he considers to be more
appropriate for the dispute in question. An alternative
approach may be to provide that legal proceedings cannot
be initiated before the expiry of a specified period of time
commencing to run from the time that one party proposes
to the other party that the dispute be settled by an expert.
The period of time specified by the parties should not be
long, as otherwise an early settlement of the dispute in
legal proceedings may not be possible. Furthermore, the
contract should permit either party to initiate legal
proceedings before the expiry of the specified period of
time if the initiation is needed to prevent the loss of a
right, or the expiry of a prescription period.

45. In general, the contract may provide that the expert
is to cease to act when legal proceedings are inititated in
respect of the dispute being settled by him. In certain
cases, however, the contract may provide that the expert
is to continue to act after legal proceedings are initiated,

9Illustrative provisions
Alternative I
"The parties designate ... (name, profession and address) as the
expert for the settlement of disputes required to be settled by an
expert under this contract."
Alternative II
"(1) The expert for the settlement of disputes required to be settled
by an expert under this contract shall be designated by agreement of
the parties.
"(2) If the parties fail to agree upon an expert before the expiry of
... days after a party has delivered to the other party a notice calling
for the designation of an expert, the expert shall be designated by ...
(name and address of institution or person)."
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for example in cases where the expert's function is limited
to making findings preserving or establishing evidence to
be used in the legal proceedings, or to the taking of
interim measures. The expert should, however, cease to
act when the dispute is settled in the legal proceedings
(see footnote 10, below, paragraph (1); footnote 11,
below, paragraph (1); footnote 12, below, paragraph (2);
footnote 13, below, paragraph (2); and footnote 14,
below, paragraph (2)).

3. Mandate of expert

46. The expert may be authorized to deal with technical
issues which require a rapid settlement, and whose legal
content is minimal. For example, he may be authorized to
deal with issues concerning the fixing of the time-schedule
for construction (see chapter IX, "Construction on site"),
the determination of the amount of an instalment of the
price to be paid during construction (see chapter VII,
"Price"), the validity of the contractor's objections to a
variation ordered by the purchaser, the consequences of
the variation on the time-schedule and the price (see
chapter XXIII, "Variation clauses"), and the results of
mechanical completion and performance tests (see chap
ter XIII, "Completion, take-over and acceptance"). In
dealing with such issues, he may make findings of fact,
order interim measures, decide on disputes concerning
failures of performance, or make decisions when there
has been a failure of agreement or consent.

47. The expert may be empowered to make findings of
fact (see footnote 10, below, paragraph (1)). During the
construction process, the condition of the uncompleted
works changes rapidly, and partially completed construc
tion is soon covered up by further construction. In the
event of a dispute involving the condition of uncompleted
works, it is thus important that evidence of the relevant
condition of the works is secured as soon as possible,
since it may be impossible at a later stage to obtain such
evidence. The expert may be authorized upon request of
either party to determine the condition of the works and
to preserve or establish evidence to be used in possible
legal proceedings. The contract may provide that his
findings are to be regarded as expert evidence by a court
or arbitral tribunal, and evaluated in the same manner as
other expert evidence (see footnote 10, below, para
graph (2), alternative I). Another approach may be to
provide in the contract that the parties are not permitted
to question the correctness of the findings of fact in legal
proceedings (see footnote 10, below, paragraph (2),
alternative 11) .10

lOIllustrative provisions
"(1) Upon the request of a party made in writing, the expert is
authorized before the commencement of [and during] [arbitral]
[judicial] proceedings to make findings of fact concerning ....
(specify scope of fact-finding by the expert).
Alternative I
"(2) Findings of fact made by the expert and submitted to the
[arbitral tribunal] [court] must be evaluated by the [arbitral tribunal]
[court] as expert evidence.
Alternative 11
"(2) The parties are not permitted to question in legal proceedings
the correctness of findings of fact made by the expert."
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48. Since the need to continue construction without
interruption may sometimes require urgent interim mea
sures to be taken in respect of a dispute between the
parties before the dispute is settled in legal proceedings,
the expert may be empowered to decide on the taking of
interim measures in respect of specified kinds of disputes.
For example, where the amount due to a contractor for a
completed portion of the works is in dispute during the
construction, an interim decision that some amount must
be paid to the contractor for completed work may be
needed in order to enable him to have the funds to
proceed with the construction. The parties may wish to
authorize the expert to take such interim measures. ll

49. Disputes concerning failures of performance by a
party often involve significant legal issues, and should
normally be settled in legal proceedings. However, the
expert may be authorized to decide on specified disputes
concerning failures of performance (e.g. whether con
struction is defective, and the purchaser is entitled to
order stoppage of the construction).12 He may also be

llIllustrative provisions
"(1) Upon the request of a party made in writing, the expert is
authorized before the commencement of [and during] [arbitral]
[judicial] proceedings to order interim measures concerning ...
(specify the matters concerning which interim measures may be
ordered).
"(2) (a) The parties must comply with interim measures ordered

by the expert under this clause unless the interim measures
are outside the terms of reference given to the expert by the
parties, or set aside or modified in accordance with subpara
graphs (b) and (c) of this paragraph.
"(b) The interim measures may be reviewed in [arbitral]
[judicial] proceedings, provided a party initiates those pro
ceedings within ... days (specify period of time) after the
decision on the interim measures.
"(c) At a review, the [arbitral tribunal] [court] may modify
or set aside the interim measures [but only if it decides that
the expert has violated the applicable law or a contractual
provision]. "

12Illustrative provisions
"(1) Upon the request of a party made in writing, the expert is
authorized to settle disputes concerning .... (specify the disputes of a
technical nature concerning failures of performance which the
expert may settle).
Alternative I
"(2) (a) Either party is entitled to initiate [arbitral] [judicial]

proceedings in respect of a dispute irrespective of whether or
not the settlement of the dispute by an expert is proposed or
has commenced.
"(b) The expert shall [cease to act in the settlement of any
dispute when [arbitral] [judicial] proceedings are initiated in
respect of that dispute] [continue to act in the settlement of
any dispute after [arbitral] [judicial] proceedings are initiated
in respect of that dispute. The expert shall, however, cease to
act in the settlement of the dispute when the dispute is settled
in those proceedings].

Alternative 11
"(2) (a) Neither party is entitled to initiate [arbitral] [judicial]

proceedings relating to any dispute which the expert is
authorized to settle before the expiry of ... days (specify a
period of time) from the time when one party informs the
other that he wishes that dispute to be settled by the expert.
"(b) Either party is however entitled to initiate [arbitral]
[judicial] proceedings before the expiry of the period of time
specified in subparagraph (a) of this paragraph if the
initiation of the proceedings is needed to prevent the loss of a
right or the expiry of a limitation period.
"(c) The expert shall cease to act in the settlement of any
dispute when [arbitral] [judicial] proceedings are initiated in
respect of that dispute.
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empowered to decide on the adaptation or supplementa
tion of the contract,13 or to make a decision which has the
effect of a consent required to be given by a party,14 if the
decision in either case involves the consideration of
technical issues (see section G, "Disputes concerning
failure of agreement or consent", below). The parties
should consider whether a court or arbitral tribunal is
entitled under the laws governing their proceedings to
review decisions of an expert of the kind referred to in
this paragraph. Under some legal systems a court or
arbitral tribunal is entitled to make a review. Under other
legal systems a court or arbitral tribunal is entitled to
make a review if it is so authorized by the parties. Some
legal systems which admit a review without authorization
permit the parties to exclude it. Excluding or not
authorizing a review has the advantage that a final
decision on the dispute is reached rapidly. Permitting a
review gives the parties greater assurance that they will
obtain a fair and just decision. The advantages of both
approaches may to some extent be combined by stipulat
ing in the contract that the expert's decision is binding on
the parties and cannot be reviewed in legal proceedings,
unless a party initiates the proceedings within a short
specified period of time after the expert's decision is
delivered to him (see footnote 12, above, paragraph
(3)(b».

"(3) (a) The parties must comply with the decision of the expert
unless the decision is outside the terms of reference given to
the expert by the parties, or set aside or modified in
accordance with subparagraphs (b) and (c) of this paragraph.
"(b) The decision may be reviewed in [arbitral] (judicial]
proceedings, provided a party initiates those proceedings
within ... days (specify period of time) after the decision of
the expert has been delivered to him.
"(c) At a review, the [arbitral tribunal] [court] may modify
or set aside the decision."

13Illustrative provisions
"(1) Upon the request of a party made in writing, the expert is
authorized to settle disputes concerning the [adaptation] [sup
plementation] of the contract if the parties fail to reach agreement
under articles ... (specify articles) of this contract."
(Paragraph (2) of this provision is identical with paragraph (2) set
forth in footnote 12.)
"(3) (a) The decision of the expert shall have the effect of an

agreement of the parties incorporated in this contract from
the date specified in the decision, unless the decision is
outside the terms of reference given to the expert by the
parties or set aside or modified in accordance with subpara
graphs (b) and (c) ofthis paragraph. If a party fails to comply
with the decision, the other party may in [arbitral] (judicial]
proceedings claim performance of the obligations imposed by
the decision."

(Subparagraphs (b) and (c) of this provision are identical with
paragraph (3)(b),(c), set forth in footnote 12.)

14Illustrative provisions
"(1) Upon the request of a party, the expert is authorized to settle
disputes relating to the failure of [a party] [the purchaser] to give a
consent required to be given under articles ... (specify articles) of
this contract."
(Paragraph (2) of this provision is identical with paragraph (2) set
forth in footnote 12.)
"(3) (a) The decision of the expert shall have the effect of the

consent of a party required under the articles of this contract
enumerated in paragraph (1), above, unless the decision is
outside the terms of reference given to the expert by the
parties or set aside or modified in accordance with subpara
graphs (b) and (c) of this paragraph."

(Subparagraphs (b) and (c) of this provision are identical with
paragraph (3)(b),(c), set forth in footnote 12.)

50. Under many legal systems an expert's decision
cannot be directly enforced if a party fails to perform it,
since it does not have the status of an arbitral award or
judicial decision. The parties should therefore be obli
gated under the contract to comply with the decisions of
the expert.

G. Disputes concerning failure ofagreement or consent

51. At the time of the conclusion of the contract the
parties may not have sufficient information to agree how
certain issues are to be resolved (e.g. to fix the time
schedule for the entire construction) and they may
therefore in the contract provide that those issues are to
be resolved at a later stage. Furthermore, during the
performance of the contract a change of circumstances
may occur which under the contract requires the parties
to renegotiate the contract and adapt it to the new
circumstances. In such cases the parties may at a later
stage fail to agree how the postponed issues are to be
resolved, or whether a change of circumstances requiring
the adaptation of the contract has occurred and, if so,
how the contract should be adapted. In addition, disputes
may arise concerning the failure of a party to give a
consent which he is required to give under the contract
(e.g. for the employment of a subcontractor). The
resolution of such disputes requires decisions creating
new contractual rights and obligations, or the making of a
decision by a third party which has the effect of a consent
required to be given by a party to the contract. Such
decisions are distinct from the adjudication of disputes
relating to existing rights and obligations, and the conse
quences of a failure to perform an obligation (e.g. liability
to pay damages).

52. Whether a court or arbitral tribunal is entitled to
create new contractual rights and obligations, or to make
a decision which takes the place of a consent required to
be given under the contract by a party, depends on its
competence under the law applicable to the legal pro
ceedings. Under some legal systems, a court is not
entitled to exercise such powers, and arbitrators are
entitled to exercise only the powers which a court may
exercise. Under other legal systems a court or arbitral
tribunal is entitled to exercise such powers if the parties
by agreement have expressly conferred such powers on
them. Under many legal systems an expert is entitled to
create new contractual rights and obligations or to make a
decision which has the effect of the consent of a party, if
he is authorized under the contract to do so.

53. Where the applicable law permits a court, an
arbitral tribunal or an expert to create new contractual
rights and obligations or to make a decision which has the
effect of the consent of a party, it is advisable for the
clause in the contract on the settlement of disputes
expressly to authorize the arbitral tribunal, court or
expert to exercise those powers (see footnote 7, above,
paragraphs (2) and (3); footnote 8, above, paragraphs (2)
and (3); footnote 13, above, paragraph (1); and footnote
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14, above, paragraph (1)). In the absence of an express
authorization, the clause may be interpreted as only
conferring authority to adjudicate on disputes relating to
existing rights and obligations and the consequences of a
failure to perform an obligation. In addition, the parties
should identify the disputes to be settled under the
authority conferred by them, if possible by reference to
contractual provisions calling for supplementation or
adaptation of the contract or requiring the consent of a
party (see footnote 13, above, paragraph (1), and foot
note 14, above, paragraph (1)).

54. The clause on the settlement of disputes should
determine the legal consequences of decisions in the types
of disputes dealt with in this section. If the creation of
new contractual rights and obligations is contemplated,
the clause should provide that the decision is binding on
the parties in the same manner as contractual terms
agreed to by the parties. In contrast to a decision in a
dispute concerning a failure to perform an obligation, a
binding decision creating new contractual rights and
obligations may not be directly enforceable. If, however,
a party fails to perform an obligation created by the
decision, it may be possible to initiate legal proceedings in
which failure to comply with the decision may be
regarded as a breach of a contractual obligation.

55. In many legal systems there is an absence of
substantive rules determining the criteria which should be
taken into consideration by a court or arbitral tribunal in
deciding disputes concerning the creation of new contrac
tual rights and obligations, or the making of a decision
which has the effect of the consent of a party. As a result,
such decisions may be given merely on a fair and
discretionary assessment of all relevant circumstances.

56. In order to reduce the possible uncertainty con
nected with such decisions, the parties may wish to
indicate in the contract the criteria to be taken into
consideration in reaching a decision. Since different
criteria may be relevant depending on the content of a
particular contractual provision, it may be preferable to
specify those criteria which are relevant to a particular
contractual provision in that particular provision (e.g. see
chapter XXIII, "Variation clauses").

57. The difficulties mentioned above which arise in
connection with the adaptation of contractual rights and
obligations by a court, an arbitral tribunal or an expert
may be reduced if a mechanism is provided in the contract
under which contractual terms are to be automatically
modified by the application of a formula specified in the
contract without the need for further agreement by the
parties. Such an approach is practicable particularly in
connection with the adjustment or revision of the price.
The contractual mechanism may be based on a specified
mathematical formula. Alternatively, the contract may
provide for the payment of costs reasonably incurred by a
party (see chapter VII, "Price"). Where such an approach
is used by the parties, there will be no disputes involving
failure of agreement, and potential disputes will relate
only to the effect of the contractual provisions.
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H. Multi-party settlement of disputes

58. The construction of industrial works often involves
the participation of a number of different entities, each
under his own contract with the contractor or the
purchaser. These may include, for example, contractors
under separate works contracts with the purchaser,
engineers, subcontractors and suppliers of equipment and
materials. A problem arising in connection with the
construction of the works may involve several of these
entities. For example, one contractor may claim damages
against the purchaser because the contractor was pre
vented from commencing construction on the date fixed
for commencement in his contract with the purchaser. He
may have been prevented from doing so due to a failure
by another contractor engaged by the purchaser to
complete a portion of the construction. The first contrac
tor would have a claim against the purchaser and the
purchaser would have a claim against the second contrac
tor. It may be more efficient and satisfactory for the rights
and obligations of all entities involved in a dispute or
related disputes to be resolved in the same proceedings,
with all of these entities participating, rather than in
separate proceedings. In addition, the joinder of several
contractors in a single proceeding would be advantageous
to the purchaser when it is unclear which of the contrac
tors is responsible for defects in the works. Proceedings
involving more than two entities are referred to in this
Guide as "multi-party proceedings". Multi-party pro
ceedings would avoid inconsistent decisions being given
due, for example, to the application of different pro
cedural rules or different evaluations of the same evi
dence in separate proceedings. They could also facilitate
the taking of evidence, and expedite and reduce the costs
of the settlement of disputes.

59. Many States have laws which provide for and
regulate multi-party proceedings in their courts. In some
States entities may be compelled under certain circum
stances to participate in multi-party judicial proceedings,
and under other circumstances entities are permitted to
intervene in proceedings between other entities, even
without the prior agreement of the entities concerned. In
other countries multi-party judicial proceedings are per
mitted only if the entities concerned agree to such
proceedings. Where the law of the selected court where
judicial proceedings are to be brought (see section E,
"Judicial proceedings", above) permits multi-party judi
cial proceedings, entities who have agreed to the jurisdic
tion of the court may wish to include provisions in their
contracts which enable those proceedings to be brought.

60. The conduct of multi-party arbitral proceedings is
more difficult. The law of most States does not provide
for or otherwise deal with such proceedings. The conduct
of multi-party arbitral proceedings therefore depends
entirely upon the agreement of the entities participating
in the proceedings. Thus, an entity usually cannot be
compelled to participate in proceedings involving other
entities nor can an entity intervene in proceedings bet
ween other entities, without the agreement of those
entities.
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61. Notwithstanding the absence of a legal framework
for the structuring of multi-party arbitral proceedings, the
parties may wish to endeavour to provide for such
proceedings by agreement. 15 The agreement to partici
pate in multi-party arbitral proceedings may be expressed
in ways similar to its reflection in agreements to partici
pate in traditional two-party arbitral proceedings (see
paragraph 13, above). The entities may enter into a multi
party arbitration agreement after a dispute arises, or they
may do so when they enter into their contracts for or in
connection with the construction of the works. In the
latter case the agreement may be in the form of har
monized arbitration clauses in the different contracts, or a
single separate arbitration agreement to which all entities
become parties contemporaneously with entering into
their contracts. For reasons noted in paragraph 13,
above, it would be preferable for the agreement of the
entities to participate in multi-party arbitral proceedings
to be expressed when they enter into their contracts,
rather than attempting to conclude a multi-party arbitra
tion agreement after a dispute actually arises.

62. Much of the difficulty in providing for multi-party
arbitral proceedings derives from the necessity, at a time
when the nature and scope of possible disputes between
them is not known, for the numerous participants in the
construction of the works to agree to procedures that are
consistent. To ensure this consistency, it may be prefer
able for all entities to become parties to a single separate
arbitration agreement, rather than to attempt to provide
for multi-party proceedings through arbitration clauses in
individual contracts. The following are examples of issues
which should be addressed in a multi-party arbitration
clause or agreement.

63. The arbitration clauses or separate arbitration
agreement should provide a mechanism whereby arbitral
proceedings involving all entities concerned in a dispute
or related disputes are conducted before the same arbitral
tribunal. In some cases it may be possible for all
envisaged participants in multi-party proceedings arising
from the construction of the works to agree to the same
arbitrator or arbitrators. However, it may be difficult to
achieve such agreement on the part of the various
participants at the time of entering into a separate
arbitration agreement or a contract containing an arbitra
tion clause. Therefore, it may be preferable for all of the
entities in their arbitration clauses or in the separate

15This Guide does not attempt to deal in detail with the issues which
might be addressed by the parties. It is only recently that attention has
been devoted by practitioners and scholars to issues and problems in
connection with multi-party arbitral proceedings. More analytical work
in this field will have to be done before detailed recommendations of
general applicability can be made in a guide such as this one. The
establishment within national legal systems of a legal framework for
multi-party arbitral proceedings, and the creation of a set of arbitration
rules which take into account the particular features of multi-party
proceedings (see paragraph 65, below), would greatly facilitate the
creation by parties of arrangements for multi-party proceedings and the
conduct of multi-party proceedings. For the present, bearing in mind the
advantages of multi-party proceedings described above, and the advan
tages of arbitral over judicial proceedings, readers of this Guide are
recommended to consider in the context of their own contracts possible
solutions to issues such as those mentioned in this section.

arbitration agreement to agree to the same appointing
authority, and to authorize the appointing authority to
decide upon the number of arbitrators to resolve a
particular dispute and to appoint all arbitrators.

64. The arbitration clauses or separate arbitration
agreement should define the scope of the multi-party
proceedings, both as to the entities who may participate
in particular proceedings as well as to what may be the
subject-matter of the proceedings. With respect to the
participants in the proceedings, the arbitration clauses or
agreement should specify the criteria by which particular
entities may be compelled, if at all, to participate in multi
party proceedings, and by which entities are entitled to
intervene in proceedings between other entities. With
respect to the subject-matter of multi-party proceedings,
the arbitration clauses or agreement should specify the
criteria by which related two-party proceedings may be
consolidated into a single multi-party proceeding. They
may also delimit the types of disputes which may be
resolved in multi-party proceedings (see paragraph 27,
above).

65. The parties should give careful consideration to the
choice of rules which are to govern the multi-party
arbitral proceedings (see paragraphs 15 to 18, above).
Since existing established arbitration rules are designed to
deal with two-party arbitral proceedings, the parties
should examine the provisions of the rules to determine
whether they are appropriate for multi-party proceed
ings, and should make necessary modifications to the
rules, if possible.

66. Without a legal framework for multi-party proceed
ings or adequate models to follow, it may be difficult to
structure a satisfactory arrangement for proceedings of
that nature by agreement. If it is found not to be possible
to do so, the parties may wish to attempt in other ways to
reduce the possibility of inconsistencies in decisions in
two-party arbitrations involving related disputes. They
might, for example, require all relevant entities in their
individual contracts to designate the same appointing
authority for arbitral proceedings arising from those
contracts. That authority would then be able to appoint
the same arbitrators for related disputes. The entities
might also provide in their individual contracts for co
operation among them by, for example, making evidence
or information in the hands of one entity available to
another entity when relevant to a dispute by the other
entity with a third entity.

[A/CN.9/WG.V/WP.17/Add.7]

Chapter 11. Choice of contracting approach

Summary

A purchaser who intends to contract for the construc
tion of industrial works has a choice between entering
into a single contract with a single contractor who would
be responsible for all performances needed for the
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completion of the works, or dividing the performances
needed among several entities (paragraph 1). Which
technique he adopts may depend on several factors (e.g.
whether the technology to be used in the works is the
exclusive property of a single supplier, whether the
purchaser has the capability to co-ordinate the perform
ances of several entities, or whether mandatory legal
regulations in the country of the purchaser require local
enterprises to be engaged for certain aspects of the
construction). Within these techniques, there are diffe
rent possible approaches to contracting, and a particular
terminology has been adopted in the Guide to describe
these approaches (paragraphs 2 and 3).

The contractual approach whereby a single contractor
is engaged to render all performances needed for the
completion of the entire works is referred to as the
"turnkey contract approach". The turnkey contractor is
liable for any delay in construction or defects in the works
(paragraph 4). Where offers are solicited from potential
turnkey contractors, each offer will be based on an
individual design, and the purchaser will be able to
choose the design which is most responsive to his
requirements, though in some cases comparison of the
different designs may be difficult (paragraph 5). A
turnkey contractor may sometimes be motivated more by
a desire to offer an attractive price than by the need to
ensure the durability, reliability and ease of maintenance
of the works. On the other hand he usually has no
incentive to over-design the works (paragraph 6).

In some cases a single contractor, in addition to
assuming the obligations Of a turnkey contractor, may
undertake to ensure that after the works is completed, it
can be operated and agreed production targets achieved
by the purchaser's own staff, using raw materials and
other inputs specified in the contract. This approach is
referred to as the "product-in-hand contract approach"
(paragraph 7).

Since a single contractor bears a high degree of risk in
effecting all the performances needed for the completion
of the works, and must incur costs to guard against this
risk, the total cost of the works may be lower if several
contractors are engaged than if a single contractor is
engaged (paragraph 8).

If the purchaser engages more than one entity to effect
the performances needed for the completion of the
works, each entity will be responsible only for the
performance of the obligations specified in his contract. If
the works is defective, it may be difficult for the
purchaser to discover which party is liable for the defects.
The purchaser has a choice of several approaches when
he contracts with several entities (paragraphs 9 and 10).

The purchaser may engage one contractor for the
transfer of the technology, the supply of the design and
the construction of a vital portion of the works, and also
obligate this contractor to define the scope and quality of
the construction to be effected by the other entities. This
approach is referred to as the "semi-turnkey contract
approach". The semi-turnkey contractor may be respon-
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sible for handing over to the contractor at an agreed time
complete works which is capable of operation as required
by the contract, unless he is prevented from doing so by
the failure of performance of another entity (para
graphs 11 and 12).

Another approach is to engage one or more entities
other than the contractor to transfer the technology and
supply the design of the works, and to conclude a works
contract with a single contractor for the construction of
the entire works in accordance with the design. This
approach is referred to as the "comprehensive contract
approach". The contractor must co-ordinate the construc
tion process in the same way as a turnkey contractor, but
is not liable for defects in the technology or design
(paragraph 13).

A further approach available to the purchaser is to
divide the construction of the works among two or more
separate contractors, the transfer of technology and the
supply of the design being also effected by one or more of
these contractors, or by other entities. This approach is
referred to as the "separate contracts approach". Under
this approach the purchaser must co-ordinate the scope
and the time of the performances under each separate
contract so as to achieve his construction targets (para
graphs 14 and 15). The way in which the construction is to
be apportioned among the various contractors will
depend upon the nature and size of the works (para
graph 16).

The risks borne by the purchaser in connection with
the co-ordination of the separate contracts would be
considerably reduced by employing a consulting engineer
to advise the purchaser on how to achieve a proper co
ordination. Alternatively, the purchaser may engage a
construction manager with a wider scope of responsibil
ity. Another technique is to have one of the separate
contractors assume responsibility for some part of the co
ordination (paragraphs 17 and 18).

The separate contracts approach will facilitate the use
by a purchaser of local contractors to construct portions
of the works. This approach may also enable the purch
aser to retain a certain degree of control over the
construction (paragraph 19).

As an alternative to settling upon the entire design
before the contractors are engaged, the purchaser may
wish to consider the use of a method sometimes referred
to as "fast track" contracting (paragraph 20).

* * *

A. General remarks

1. A purchaser who intends to contract for the construc
tion of industrial works has a choice between entering
into a single contract with a single contractor, who would
be responsible for all performances needed for the
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completion of the works, e.g. the transfer of the technol
ogy to be used in the works, the supply of the design, and
the construction of the works (see section B, "Engage
ment of single contractor", below), or dividing the
performances needed among several entities, concluding
an individual contract with each entity (see section C,
"Engagement of more than one entity", below). Within
these techniques there are different possible approaches
to contracting, as discussed below. These approaches
differ in important respects, for example, as to the extent
of the responsibility of the contractor, the extent to which
the purchaser must co-ordinate construction, and in many
cases the total cost to the purchaser.

2. Whether the purchaser contracts with a single con
tractor or several entities for the construction of the
works may depend upon the nature of the technology to
be used in the works. Where the technology is highly
specialized or is the exclusive property of a single
supplier, the entire works may have to be designed and
constructed by the supplier of the technology. In other
cases it may be possible for the purchaser to enter into
separate contracts for, e.g., the transfer of the technol
ogy, the supply of the design, and the construction. Other
factors may be relevant to the choice of a contracting
approach. For example, if several entities are engaged for
the construction, the burden of co-ordinating the per
formances of the various entities rests on the purchaser,
and he must have appropriate capabilities (see paragraph
15, below). Mandatory legal regulations in the country of
the purchaser may require that local enterprises be
engaged for certain aspects of the construction (e.g. civil
engineering) in order to develop the technological capa
bility of the country and to conserve foreign exchange.
The extent of the contractor's liability to taxation may
influence the contracting approach to be chosen by the
parties. The parties may wish to obtain expert advice on
the issue of taxation.

3. At present there is no uniformly accepted terminol
ogy to describe the various contractual approaches to the
construction of works. However, in order to facilitate the
discussion in the Guide of issues arising in connection
with the different contracting approaches, a particular
terminology has been adopted in this chapter. The
terminology adopted reflects the terminology often used
in practice.

B. Engagement of single contractor

1. Turnkey contract approach

4. The contractual approach whereby a single contrac
tor is engaged to render all performances needed for the
completion of the entire works, i.e. the transfer of the
technology, the supply of the design, the supply of
equipment and materials, the erection of the equipment
and the performance of the other construction obligations
(such as civil engineering and building) is referred to in
the Guide as the "turnkey contract approach". Under this

approach the single contractor must co-ordinate the
construction process, and is liable for any delay in
construction or defects in the works.

5. Where the purchaser chooses the turnkey contract
approach, and decides to solicit competitive offers from
potential contractors (see chapter Ill, "Procedure for
concluding contract"), each offer made by a potential
turnkey contractor will be based on his individual design.
The purchaser will thus be able to choose the design
which is most responsive to his requirements. In addition,
since the turnkey contractor is himself to manufacture
equipment and effect construction pursuant to the design
supplied by him, the design may reflect manufacturing
and construction economies and techniques available to
the contractor, and thus result in construction which is
economical and efficient. On the other hand, it may
sometimes be difficult for the purchaser to evaluate and
compare the different designs and different combinations
of construction elements and methods contained in offers
by different potential turnkey contractors.

6. In taking his decisions on design, construction
methods and selection of sub-contractors, a turnkey
contractor having responsibility for all aspects of the
construction may sometimes be motivated more by a
desire to offer an attractive price than by the need to
ensure the durability, reliability and ease of maintenance
of the works. On the other hand, a turnkey contractor
usually has no incentive to over-design the works (Le. to
include in the design unnecessary features and technical
safeguards to ensure that the works perform as required
by the contract). Over-designing would make a turnkey
contractor's offer uncompetitive. If the design is supplied
by a separate designer, there may exist some incentive to
over-design.

2. Product-in-hand contract approach

7. In some cases a single contractor, in addition to
assuming the obligations mentioned in paragraph 4,
above, may undertake to ensure that after the works is
completed, it can be operated and agreed production
targets achieved by the purchaser's own staff, using raw
materials and other inputs specified in the contract. This
approach is referred to in the Guide as the "product-in
hand contract approach". It may be used by the purchaser
as a means of making the contractor responsible, not only
for the completion of the entire works, but also for an
effective transfer to the purchaser's personnel of the
technical and managerial skills and knowledge required
by the purchaser's personnel for the successful operation
of the works. In contrast to the case where the contractor
merely undertakes to train the purchaser's personnel in
the operation of the works (see chapter VI, "Transfer of
technology"), this approach requires the contractor to
ensure that his training is successful. The contract should
specify the results which the contractor is obligated to
achieve through his training. The contract may provide
that the training must enable the purchaser's personnel
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during the agreed test period to operate the works under
the guidance of the contractor's managerial personnel.
However, the contractor's responsibility would be greater
if the contract provided that the training must enable the
purchaser's personnel to operate and manage the works
independently. This contracting approach should be dis
tinguished from cases where the contractor undertakes in
the contract to assist with his own personnel in the
operation of the works after its completion (see chapter
XXVI, "Supplies of spare parts and services after con
struction").

3. Risk and price

8. A single contractor bears a high degree of risk in
effecting all the performances needed for the completion
of the works. He may insure against this risk, or provide
some financial reserves to cover the risk. The cost of
adopting these measures is usually reflected in the
calculation of the price. If, therefore, the purchaser has
the capability effectively to co-ordinate the construction
process, the total cost of the works may be lower if
several contractors are engaged than if a single contractor
is engaged. Since under the product-in-hand contract
approach the contractor not only assumes extensive
training obligations but also bears the risk of failing to
reach the agreed training results, the price charged by
him under that approach is likely to be higher than under
the turnkey contract approach.

c. Engagement of more than one entity

9. An alternative to ,engaging a single contractor is to
divide all the performances needed for the completion of
the works among two or more entities. The purchaser
may engage one or more entities other than the contrac
tor to transfer the technology and to supply the design for
the entire works and one or more contractors to construct
the works. In contrast to the case where a single
contractor is engaged, none of the entities will be totally
responsible for the appropriate operation of the works;
each entity will be responsible only for the performance
of the obligations specified in its contract. If the works is
defective it may be difficult for the purchaser to discover
which party is liable for the defects.

10. The purchaser has a choice of several contracting
approaches when he contracts with several entities for the
completion of the works. The approach chosen will affect
the extent of the risk to be borne by him.

1. Semi-turnkey contract approach

11. In some cases the purchaser may reduce the risks
connected with engaging more than one entity (see
paragraph 15, below) by engaging one contractor for the

transfer of the technology, the supply of the design for the
entire works and the construction of a vital portion of the
works. This contractor may be obligated to provide to the
purchaser at the time of the conclusion of the contract or
within a specified period of time thereafter specifications
defining the scope and quality of the construction to be
effected by other entities under individual contracts with
the purchaser, and the time-schedule for the construction
by the other entities. This approach is referred to in the
Guide as the "semi-turnkey contract approach".

12. The semi-turnkey contractor may be responsible
under the contract for handing over to the purchaser at an
agreed time completed works which are capable of
operation as required by the contract, unless he is
prevented from doing so by the failure of another entity
to perform his construction obligations in accordance
with the design, specifications or time-schedule provided
by the semi-turnkey contractor to the purchaser. An
advantage of the semi-turnkey contract approach for the
purchaser is that the responsibility for the transfer of the
techilOlogy, the supply of the design and the construction
of a vital portion of the works is concentrated in one
contractor.

2. Comprehensive contract approach

13. Another approach available to the purchaser is to
engage one or more entities other than the contractor to
transfer the technology and supply the design for the
works, and to conclude a works contract with a single
contractor for the construction of the entire works in
accordance with the design. The design is usually
obtained by the purchaser before the tendering procedure
or negotiations in respect of the works contract com
mence, in order that offers to construct may be solicited
on the basis of the design. This contracting approach is
referred to in the Guide as the "comprehensive contract
approach". Since the contractor under this approach is
responsible for the construction of the entire works, he
must co-ordinate the construction process in the same
way as a turnkey contractor. He will not, however, be
liable for defects in the technology or design. Under this
approach the purchaser does not have a choice among
several designs. On the other hand he can more easily
compare the offers to contract of the various potential
contractors (see paragraph 5, above).

3. Separate contracts approach

14. A further approach available to the purchaser is to
divide the construction of the works among two or more
separate contractors. The transfer of technology and the
supply of the design may also be effected by one or more
of these contractors, or may be effected by other entities.
This approach is referred to in the Guide as the "separate
contracts approach".

15. Under the separate contracts approach the purch
aser must co-ordinate the scope and the time of the
performances under each separate contract so as to
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achieve his construction targets. The purchaser will bear
the risk of delay in construction or defects in the works
resulting from his failure to determine appropriately in
each contract the equipment, materials and construction
services to be supplied by each separate contractor, and
the time-schedules to be observed by them. Moreover, if
a failure to perform by one contractor has repercussions
on the work of the others, the purchaser may be liable to
compensate the others for losses suffered by them,
provided that they have performed or were ready to
perform their contractual obligations. In respect of such
compensation paid by him, the purchaser may be entitled
to liquidated damages or penalties or to indemnification
from the contractor who is liable for the failure. How
ever, the possibility of recourse by the purchaser against
the contractor who failed to perform to recover the
compensation paid by the purchaser to another contractor
may be limited by the contract or the applicable law. As a
result, the purchaser may have to bear sOme portion of
the loss caused to him by the contractor who failed to
perform.

16. Under the separate contracts approach, the supply
and erection of equipment and the supply of materials in
respect of a portion of or the entire works is often
effected under one contract, and building and civil
engineering under another one. The erection of equip
ment may in some cases be effected by the purchaser's
personnel or by a local enterprise under the supervision
of the contractor (see chapter IX, "Construction on
site"). However, the way in which the construction is to
be apportioned among the various contractors will
depend upon the nature and the size of the works. In
general, the less complex is the works, the fewer the
number of contractors required, and the easier it will be
for the purchaser to co-ordinate the scope and the time of
the performances under the separate contracts. The risks
connected with co-ordination increase when a large
number of parties participate in the construction.

17. The risks borne by the purchaser in connection with
the co-ordination of the scope and the time of the
performances of separate contracts would be considerably
reduced by employing a consulting engineer (see chapter
X, "Consulting engineer") to advise the purchaser as to
how to achieve a proper co-ordination. Alternatively, the
purchaser may engage a construction manager (some
times called managing contractor) with a wider scope of
responsibility. The construction manager may be the
designer of the works, or an expert with management
capabilities. The responsibility of the construction man
ager need not be limited to giving advice, but may include
integrated construction management (e.g. inviting ten
ders or negotiating and concluding separate contracts for
the various portions of the works for and on bep.alf of the
purchaser, co-ordinating all site activities and control of
the construction process). If the construction manager is
not the designer, he may be obligated to check the design
and to assume responsibility for design defects which he
could reasonably have discovered. He may also be
obligated to advise the purchaser on the selection of
contractors. The fee paid for the services of a construction

manager is usually higher than the fee of a consulting
engineer because of the wider scope of the construction
manager's responsibility. The parties may agree that the
fee is to be reduced according to a specified formula if the
works is completed late or if the cost of the construction is
higher than a target cost, and increased if the works is
completed early or the cost is less than the target cost (see
chapter VII, "Price").

18. Another technique which the purchaser might wish
to adopt in order to reduce his risks in co-ordination is to
have one of the separate contractors assume responsibil
ity for some part of the co-ordination. This contractor
may, for example, be obligated to define the scope of the
work to be effected by other contractors engaged by the
purchaser, and to provide a time-schedule for that work.
He may also be obligated to check the construction
effected by tpe other contractors and to notify the
purchaser of defects in the construction which he could
reasonably have discovered.

19. In addition to making possible the obtaining of a
lower price (see paragraph 8, above), the separate
contracts approach will facilitate the use by purchasers
from developing countries of local contractors to con
struct portions of the works, perhaps under the supervi
sion of an experienced foreign contractor. This may save
foreign exchange and facilitate the transfer of technical
and managerial skills to enterprises in the purchaser's
country. It may also enable the purchaser to retain a
certain degree of control over the construction and the
entities involved in it.

4. "Fast track" contracting

20. As an alternative to settling upon the entire design
before the contractors are engaged (as for example,
under the comprehensive contract approach), the purch
aser may wish to consider the use of a method sometimes
referred to as "fast track" contracting. Under this
approach the design is separately prepared for the various
phases of the construction. After the design for a
particular phase of the construction has been prepared,
the purchaser invites contractors to tender or to enter into
negotiations on the basis of this design. A design for the
following phase is then prepared followed again by
invitations to tender or negotiations. This method may
reduce the total period of time needed for the completion
of the construction. It may be used even if a single
contractor is to complete the entire works. In such a case,
several separate contracts, each for the completion of an
individual phase, would be concluded with him. The
"fast-track" method requires the purchaser to have the
project carefully planned before commencing to conclude
contracts. In addition, the purchaser may have difficulty
in co-ordinating the construction through its several
phases. The purchaser will have to make very rapid
design decisions; and a high degree of co-operation
between the designer and the contractor will be needed.
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[A/CN.9/WG.V/WP.17/Add.8]

Chapter VI. Transfer of technology

Summary

The purchaser will require a knowledge of the tech
nological processes necessary for production by the
works, and require the technical information and skills
necessary for its operation and maintenance. The com
munication to the purchaser of this knowledge, informa
tion and skills is often referred to as the transfer of
technology (paragraph 1).

Differing contractual arrangements can be adopted for
the transfer of technology and the performance of the
other obligations necessary to construct the works (para
graph 2). The transfer of technology itself may occur in
different ways. It may occur, for example, through the
licensing of industrial property (paragraph 3) or the
communication of confidential know-how (paragraph 4).
The information and skills necessary for the operation
and maintenance of the works may be communicated
through documents, or through the training of the
purchaser's personnel (paragraph 5).

This Guide does not attempt to deal comprehensively
with the licensing of industrial property or the communi
cation of know-how, and the present chapter merely
notes certain issues which the parties should address
when a works contract involves industrial property or
know-how (paragraph 6). In drafting contract provisions
relating to the transfer of technology, the parties should
take account of mandatory legislation regulating such
transfer which may be in force in the purchaser's and
contractor's countries (paragraph 7).

Some issues which the parties should address are
common both to licensing and know-how provisions, e.g.
the description of the technology transferred, and condi
tions restricting the purchaser in the use of that technol
ogy. The extent to which the technology should be
described may depend on the contractual arrangements
which are adopted (paragraph 8). When deciding whether
restrictions are to be imposed on the purchaser's use of
the technology, the parties should take into account
mandatory legislation which may regulate such restric
tions and should attempt to negotiate provisions which
are balanced and which impose only restrictions necessary
to protect the legitimate interests of each party (para
graph 9). These considerations should apply, for exam
ple, to the following types of provisions which the
contractor might seek to include: that the purchaser is
obligated to purchase from him, or from sources desig
nated by him, some of the materials needed for produc
tion by the works (paragraph 10); that the purchaser is
prevented from adapting the technology or from intro
ducing innovations to it (paragraph 11); that the purch
aser is obligated to communicate to the contractor any
improvements to the technology made by the purchaser
in the course of using it (paragraph 12); that the
purchaser is restricted from exporting products manufac
tured by the use of the technology to specified countries
(paragraph 13).

The guarantees to be given by the contractor may
depend on the contractual arrangements adopted, and
may range from an unqualified guarantee that the works
will operate in accordance with specified parameters, to a
qualified guarantee that the works will operate in accord
ance with specified parameters provided certain condi
tions are satisfied (paragraphs 14 and 15).

The parties may wish to include in the contract an
undertaking by the contractor that the use of the technol
ogy transferred will not result in claims by a third party
whose industrial property rights may be infringed by the
use (paragraph 16). They may wish to specify the
procedure to be followed by them in the event of a claim
by a third party that his industrial property rights have
been infringed, and to determine their rights and obliga
tions during the pendency of the legal proceedings, and in
the event that the claim succeeds (paragraph 17).

An issue special to know-how provisions is confiden
tiality. The contractor will wish to obligate the purchaser
to maintain confidentiality in respect of the know-how
communicated. The extent to which confidentiality is im
posed should be clearly defined in the contract. Further
more, the contract should provide for situations in which
the purchaser may reasonably need to disclose the know
how to third parties (paragraphs 18 and 19).

When technical information and skills are conveyed
through documents, the contract may address several
issues in regard to the documents. Such issues include the
description of the documents to be supplied, demonstra
tions needed to explain the documents, and the times at
which the documents are to be supplied (paragraphs 20
to 22).

A significant method of conveying technical informa
tion and skills is by the training of the personnel of the
purchaser. The contractor should be obligated to supply
the purchaser with an organizational chart showing the
personnel requirements for the operation and mainte
nance of the works. This will aid the purchaser to
determine his training requirements (paragraph 23).
Issues to be dealt with in the contract may include the
categories and numbers of trainees, their qualifications,
the procedure for selecting the trainees, and the places at
which they are to receive training (paragraphs 24 and 25).

The training obligations of the contractor should be
clearly defined. The contractor may be obligated to
supply to the purchaser a training programme which will
permit the works to be operated by the purchaser's
personnel. The programme may include a time-schedule
for training, and describe the nature of the training to be
given. The contractor should be obligated to engage
trainers with qualifications and experience appropriate
for the training (paragraphs 26 and 27). The contract
should also fix the payment conditions relating to the
training. However, for practical reasons, some issues
relating to the training programme may need to be settled
after the conclusion of the contract (paragraphs 28
and 29).

* * *
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A. General remarks

1. The works to be constructed will embody various
technological processes necessary for production by the
works. The purchaser will require a knowledge of the use
and application of these various processes. The purchaser
will also wish to acquire the technical information and
skills necessary for the operation and maintenance of the
works. The communication to the purchaser of this
knowledge, information and skills is often referred to as
the transfer of technology.

2. It may be noted that differing contractual arrange
ments can be adopted for the supply of technology and
the performance of the other obligations necessary to
construct the works (see chapter 11, "Choice of contract
ing approach"). The purchaser may select a cont~act?r

who is able to supply the technology to be embodIed m
the works as well as to construct the works or that
portion of the works which embodies the technology. The
purchaser may also enter into one contract for the supply
of the technology, and into separate works contracts for
the construction of the works embodying that technology.

3. The transfer of technology may occur in different
ways. It may occur through the grant of licences to use
products or processes which are the subject of patents or
other forms of industrial property. Most legal systems
provide for the registration, subject to certain conditions,
of industrial products or processes which are thereby
recognized and protected as industrial property within the
territory of the country in which the registratio~ takes
place. The owner of the industrial property obtams ~he

exclusive right to exploit the products or processes whIch
are the subject of the industrial property. A common
form of industrial property consists of patents. Under the
legal systems of many countries, a person who invents a
product or process can apply to the government for the
grant to him of a patent protecting the invention. Once a
patent is granted, for a limited period determined by the
legal system the invention which is the subject-matter of
the patent can be exploited (e.g. manufactured, used,
sold) only with the consent of the patent hol~er. M~st

legal systems also recognize other forms of m?ustr~al

property. For example, a distinctive sign used. to IdentIfy
goods and indicate their origin (e.g. as commg from a
particular manufacturer) may be protected through
registration as a trade mark. A protected trad~ mark
cannot be used without the consent of the regIstered
owner of the trade mark. A patent holder or the owner of
a trade mark may license the patent or trade mark to the
purchaser (i.e. permit the purchaser, subject to the
conditions of the licence, to use the subject-matter ?f the
patent, or the trade mark, in return for remuneratIon).

4. Certain industrial processes may be known o?ly to
one or a few entities. These entities may not have wIshed,
or may have been unable, to protect the. industrial
processes through registration in accordanc~ wIth the law
relating to industrial property. They may, mstead, keep
this knowledge confidential. In such cases the transfer of
technology may occur through the communication of this

knowledge (generally called know-how) to the purch
aser. 1 Such communication is usually subject to condi
tions as to the maintenance of confidentiality by the
purchaser (see paragraphs 18 and 19, below).

5. The information and skills necessary for the opera
tion and maintenance of the works may be communicated
by the contractor through documents, e.g. operating
manuals (see paragraphs 21 and 22, below). They may
also be communicated through the training of the person
nel of the purchaser (see paragraphs 23 to 29, below). It
may be noted that the different ways in which technology
is transferred referred to in this and the previous para
graphs may be combined.

6. This Guide does not attempt to deal comprehensively
with contract negotiation and drafting relating to the
licensing of industrial property, or the communication of
know-how, as this subject has already been dealt with in
detail in publications issued by certain United Nations
bodies.2 The present chapter merely notes certain major
issues which the parties may wish to address when a
works contract contains provisions relating to the licens
ing of industrial property or the communication of know
how. Issues relating to the pricing of technology are dealt
with in chapter VII, "Price".

7. In drafting their contract provisions relating to the
transfer of technology, the parties should take account of
mandatory legislation regulating such transfers which
may be in force in the purchaser's and the ~ontract?r's

countries. 3 The transfer may be regulated dIrectly (l.e.
through laws specifically directed at contracts involving
the transfer of technology). Among those laws are legal
regulations prohibiting or restricting the tran~fer. of
certain kinds of advanced technology. Contracts vlOlatmg
the prohibitions or restrictions may be void or unenforce
able. Under some legal regulations contracts involving
the transfer of technology require the approval of a
governmental institution prior to their entry into force.
Such an institution may have the power to require the
deletion or modification of terms which are contrary to
the national policy on technology transfer. Contracts or

1In some countries the term licensing is used to describe both the
transfer of industrial property rights and the communication of know
how. In this chapter the term is used only with the first of these
meanings. . . . .

:orhe drafting of agreements for the hcensmg of mdustnal property
and the communication of know-how is dealt with in detail in World
Intellectual Property Organization, Licensing Guide for Developing
Countries (publication No. 620(E), hereinafter referred to as the WIPO
Guide). The main issues to be considered in drafting such contracts are
set forth in Guidelines for Evaluation of Transfer of Technology
Agreements, Development and Transfer ofTechnol~gy Serie~ No. I2(ID/
233), hereinafter referred to as the UNIDO GUldelmes .and m Guzde for
Use in Drawing up Contracts Relating to the Internat~onal Trar:sfe~ of
Know-how in the Engineering Industry (United Nations pubhcatzon,
Sales No. 70.II.E.15). Another relevant publication is the H.andboo~ on
the Acquisition of Technology by Developing Countries (Umted NatIOns
publication, Sales No. 78.II.D.15). .. "

3See WIPO Guide, section U, "Approval of government authontle~ ,
and section 0 7, "Taxation". The legal regulations of several countnes
relating to th~ transfer of technology are contained in "Compilation of
legal material dealing with transfer and development of technology"
(TD/B/C.6/81), 1982.
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contractual provisions which are not approved may be
void or unenforceable. Furthermore, legal regulations
often exist which make void or unenforceable contractual
provisions in transfer of technology transactions which
restrain competition between entities, or which hinder
the technological development of a country (see para
graph 9, below). Legal regulations may also govern the
pricing of technology. They may, for example, require
each element of the technology transfer to be separately
priced, or regulate the extent of the price payable, or the
manner of payment (e.g. the manner in which royalties
are to be calculated). Indirect regulation of transfer of
technology may occur when export or import licences are
not granted in respect of equipment which embodies
certain kinds of technology, or when authority to make
payment for technology is refused under exchange con
trol regulations. Tax legislation may also affect the
drafting of the contract (e.g. by requiring the parties to
determine which party is responsible for the payment of
tax on income arising from the transfer of technology).

B. Issues common both to licensing and to know-how
provisions

1. Description of technologl

8. In some cases a precise and comprehensive descrip
tion of the technology is important, for example, when
the purchaser enters into separate contracts with different
entities for the supply of the technology and for the
performance of the other obligations necessary to con
struct the works (e.g. supply of the design of the works,
the supply of equipment and materials needed to enable
the technology to be used in the works). Even if the
turnkey contract approach is used, and a single contractor
is to perform all the obligations necessary to construct the
works, a precise and comprehensive description of the
technology to be transferred may be needed to identify a
particular technology which the contractor has agreed to
supply. In some cases, however, the obligations of a
turnkey contractor may be primarily defined in terms of
constructing works which produce goods of a quantity
and quality stipulated in the contract, and in those cases a
general description of the technology to be supplied may
be sufficient.

2. Conditions restricting purchaser in use of technology

9. The contractor may sometimes be prepared to trans
fer technology only if the purchaser accepts certain
restrictions on the purchaser's use of the technology, or
on his disposal of the products obtained by using the
technology. Some of these restrictions are regulated by
mandatory national legislation in many countries (e.g.
declared void or unenforceable) not only because they
create possible hardship to the purchaser, but also
because they may conflict with public policy (for exam-

4See WIPO Guide, section D, 1, "Identification and description ofthe
basic technology".
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pIe, the restrictions may restrain competition, or hinder
the development of national technological capabilities).
Some legislation at a regional level also exists regulating
these restrictions on the basis of the public policy existing
within the region. 5 Attempts are also being made at the
global level to formulate norms which would be applic
able to these restrictions where they are included in
international transfer of technology transactions. 6 For
these reasons, this chapter does not attempt to make
normative recommendations as to the formulation of
these restrictions, but merely describes a few restrictions
of special importance in the context of works contracts,
and the interests of the parties in regard to those
restrictions. The parties should attempt to negotiate
provisions which are balanced and which impose only
those restrictions necessary to protect the legitimate
interests of each party.

10. The contractor might seek to include a prOVISIOn
that the purchaser is obligated to purchase from him, or
from sources designated by him, some or all of the
materials needed by the works for production. The
contractor might seek to include such a provision when,
for example, the goods produced by the works can be
associated with him by third parties (e.g. if they bear his
trade mark), and the quality of the goods depends on the
quality of the materials which he wishes to supply. He
may also wish to prevent any lowering of the quality of
the goods if the goods are to be bought by him, or to be
supplied to his customers. Such a provision may, how
ever, be disadvantageous to the purchaser (e.g. he may
be able to obtain materials of the same quality as those
which the contractor wishes to supply from other sources
on more advantageous terms). These competing interests
should be weighed in considering the inclusion of a
provision on this issue.

11. The contractor might seek to include a proVISIon
that the purchaser is prevented from adapting the tech
nology, or from introducing innovations to it. He might
seek to include such a provision because he fears that
adaptations or innovations by the purchaser may lower
the quality of the products obtained by using the technol
ogy, and that such a lowering of quality may adversely
affect him (see previous paragraph). The purchaser,
however, might seek to adapt the technology to suit local
conditions, or to introduce innovations which lower the
cost of production, even if the adaptations or innovations
lead to a slight loss of quality in the products. This loss of
quality may not be significant in relation to the purchas
er's requirements. Any provision on this issue should
reconcile these interests of the parties in a reasonable
manner.

5Articles 85, 86 and 87 of the Treaty establishing the European
Economic Community, Rome, 25 March 1957 (United Nations, Treaty
Series, No. 298, page 11) in relation to the countries of the European
Economic Community.

eYrhese norms are being negotiated at the sessions of the United
Nations Conference on an International Code of Conduct on the
Transfer of Technology. The latest (sixth) session of the Conference was
held at Geneva from 13 to 31 May 1985, but ended without completing its
work. The future course of the Conference will be decided by the
General Assembly at its fortieth session.
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12. The contractor might seek to include a provision
that the purchaser is obligated to communicate to the
contractor any improvements to the technology made by
the purchaser in the course of using it. Such a provision
could have certain disadvantages to the purchaser. It
could prevent the purchaser from competing with the
contractor in the field of technology in question, since the
level of technological knowledge of the contractor will be
maintained at a level not less than that of the purchaser.
If, in addition to being obligated to communicate the
improvements to the contractor, the purchaser is also
obligated not to disclose them to third parties, the
purchaser may be prevented from realizing their full
commercial value. If the improvements are to be com
municated without remuneration therefor being paid by
the contractor, the contractor could benefit at the pur
chaser's expense. Since each party to a transfer of
technology usually has an interest in obtaining improve
ments to that technology made by the other party, it may
be advantageous to both parties that they negotiate a
balanced provision for the communication of improve
ments.

13. The contractor might seek to include a provision
restricting the purchaser from exporting products manu
factured by the use of the technology to specified
countries. He may previously have communicated confi
dential know-how to entities in those countries, and given
undertakings to them that in the further communication
of the know-how to others he would ensure that those
others would not compete in the specified countries. Or,
while not holding industrial property rights in the
specified countries, he may have licensed his rights in
other countries to entities in those countries who are
exporting to the specified countries, and who are con
cerned that their markets in those countries should be
protected. The purchaser may himself be interested in
principle in export restrictions, since he might wish the
contractor to restrict others from exporting to his own
country competing products manufactured by using the
same technology. On the other hand, the purchaser might
seek to have export possibilities after the market capacity
in his own country is exhausted. Mandatory legal rules
relating to restrictive business practices and to the trans
fer of technology are of special relevance in the field of
export restrictions, and the parties should agree upon an
equitable provision, taking those rules into account.

3. Guarantees?

14. The guarantees to be given in regard to the perform
ance of the technology supplied may depend on the
nature of the contractual arrangements entered into by
the parties. If the turnkey contract approach is adopted

7See WlPO Guide, section G, 4, "Guarantee of know-how", and
UNlDO Guidelines, chapter Ill, "Performance of know-how -licensor's
guarantee obligations". Issues relating to defects covered by a guarantee,
the guarantee period, the effect on guarantees of termination for failure
of performance by a contractor followed by the employment of a new
contractor to complete the work (see paragraph 19, below), and a
manufacturer's guarantee are dealt with in chapter XVIII, "Delays,
defects and other failures to perform".

and the contractor, in addition to supplying the technol
ogy, is also to perform all the other obligations necessary
to construct the works, he may be required to guarantee
that the works will operate in accordance with specified
parameters. The type of parameters used (e.g. product
quality, production capacity, utilities consumption, cata
lyst consumption, or quantity of effluent) will depend on
the nature of the works. 8 No separate guarantee concern
ing the technology may be necessary, as the guarantees
concerning the quality and performance of the works
would also cover the technology.

15. In some cases, however, the purchaser may enter
into separate contracts with different entities for the
supply of the technology and for the performance of the
other obligations needed for the construction of the
works. In such cases the supplier of technology may be
unwilling to give an unqualified guarantee of perform
ance similar to that noted in the previous paragraph. He
may in such cases be required to give a guarantee that the
use of the technology will result in the operation of the
works in accordance with certain specified parameters,
provided the technology is utilized and the works is
constructed in accordance with conditions specified by
him (e.g. use of certain construction methods, standards,
components and raw materials; use of a certain design for
layout of the works; provision of certain operating
conditions, such as the temperature in certain areas of the
works).

4. Claims by third party9

16. The parties might seek to includ~ in their contract
an undertaking by the contractor that the use of the
technology transferred will not result in claims against the
transferee by a third party whose industrial property
rights may be infringed by the use. Infringement may
occur through the use of the process transferred, or
through the distribution of products manufactured by
using the process. The parties may also wish to include an
undertaking by the purchaser that, where the contractor
has to manufacture machinery or equipment in accord
ance with designs supplied by the purchaser, such man
ufacture will not infringe the industrial property rights of
a third party. Because of the difficulty of conducting a
world-wide investigation as to whether third parties may
have industrial property rights in the technology transfer
red, a supplier will normally undertake only that the use
of the technology transferred will not infringe the rights
of third parties in specified countries.

17. The parties might seek to specify the procedure to
be followed by them in the event of a claim by a third
party that his industrial property rights have been
infringed, and that the industrial property rights held by
the parties are invalid. Each party may be obligated to
notify the other of any claim immediately after he learns
of the claim. If legal proceedings are brought against the

BSee chapter V, "Description of works".
9See WlPO Guide, section E, "Special aspects concerning patents",

and section S, 2, d, "Warranty against third parties for infringement".
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transferee of the technology, the supplier should be
obligated to assist him in his defence by, for example,
bearing the costs incurred in the defence, giving legal
advice, or producing evidence as to the validity of the
industrial property rights of the supplier. The parties
might seek to determine their rights and obligations
during the pendency of the legal proceedings, and in the
event that the claim succeeds. The parties may provide,
for example, for the suspension of royalty payments by
the purchaser during the proceedings. They may further
provide, for example, that if the claim succeeds, royalty
payments are to cease, that royalties already paid are to
be reimbursed, or that modified technology which does
not infringe the rights of the third party but which does
not adversely affect the capability of the works to operate
in accordance with the contract is to be supplied.!O

c. Issue special to know-how provisions:
confidentiality!

18. The contractor will usually require the know-how
disclosed by him to be kept confidential (see paragraph 4,
above). He may require such confidentiality at two
stages. Firstly, he may disclose some know-how to the
purchaser during negotiations in order to enable the
purchaser to decide whether he wishes to enter into a
contract, and to make proposals as to contract terms. He
will wish the purchaser to keep this know-how confiden
tial. Secondly, if a contract is concluded, the contractor
will require the additional know-how disclosed thereafter
to be kept confidential. To achieve these results, it may
be necessary under some legal systems for the parties,
prior to the commencement of negotiations, to conclude
an agreement under which the purchaser undertakes to
maintain confidentiality with regard to know-how dis
closed during negotiations, and thereafter to include
provisions on confidentiality in the works contract if the
negotiations lead to the conclusion of a contract. Other
legal systems, however, contain obligations as to the
observance of good faith during negotiations which may
make the conclusion of an agreement prior to negotia
tions unnecessary.

19. The extent to which obligations as to confidentiality
can be imposed on the purchaser may be regulated by
mandatory legal rules in the purchaser's country. Issues
to be addressed by such contractual provisions on confi
dentiality may include clear identification of the know
how to be kept confidential, the duration of the confiden
tiality (e.g. a fixed period) and the extent of permissible
disclosure (e.g. disclosure being permissible in specified

l"rhe possible rights and obligations of the parties are discussed in
WIPO Guide, section E, "Special aspects concerning patents", paras.
202-205.

l1See WIPO Guide, section G, 2, "Legal means for preventing
communication, disclosure or use of valuable information and exper
tise". In addition to confidentiality in respect of know-how, the
contractor may require confidentiality in respect of documents describing
the scope and quality of the works. This is dealt with in chapter V,
"Description of works".

circumstances, or to specified persons). The parties might
seek to provide that once the know-how to be kept
confidential reaches the public domain, the obligation of
confidentiality terminates, as does the obligation to pay
royalties. The parties may also wish to provide, for
example, that an engineer employed by the purchaser to
supervise the construction should be allowed access to
such of the know-how as is necessary for him to exercise
effective supervision. They may further wish to provide
that if the contract is terminated by the purchaser because
of a failure of performance by the contractor, or because
the contractor is prevented by an exempting impediment
from completing the construction (e.g. regulations in the
contractor's country prevent him from exporting certain
equipment), and the purchaser wishes to complete the
construction by engaging another contractor, the purch
aser may disclose to the other contractor such part of the
know-how as is necessary for completion of construction
by the other contractor. The purchaser may, however, be
obligated to obtain from the other contractor prior to the
disclosure of the know-how to him an undertaking that
the latter will not disclose the know-how to others.

D. Communication of technical information and skills

20. The purchaser will usually wish to be provided by
the contractor with the technical information and skills
necessary for the proper operation and maintenance of
the works. Such information and skills are normally
conveyed through the supply of technical documentation
and through the training of personnel.

1. Supply of documentation

21. The documentation to be supplied may consist of
plans, drawings, formulae, manuals of operation and
maintenance, and safety instructions. It may be advisable
to list in the contract the documents to be supplied. The
contractor may be obligated to supply documents which
are comprehensive and clearly drafted, and which are in a
specified language. It may be advisable to obligate the
contractor, at the request of the purchaser, to give
demonstrations of procedures described in the documen
tation if the procedures cannot be understood without
demonstrations.

22. The points of time at which the documentation is to
be supplied may be specified. The supply of all documen
tation should usually be completed by the time fixed in
the contract for completion of construction, and the
parties might seek to provide that construction is not to
be considered as completed unless all documentation
relating to the operation of the works has been supplied.
It may be advisable to provide that some documentation
(e.g. operating manuals) is to be supplied during the
course of construction, as such documentation may
enable the purchaser's personnel or engineer to obtain an
understanding of the working of machinery or equipment
while it is being erected. It may also be advisable to
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provide that the contractor is liable to pay damages for
loss caused to the purchaser through any errors or
omissions in the documentation.

2. Training of personnel

23. In order to enable him to decide on his training
requirements, in the invitation to tender or during the
contract negotiations the purchaser might request the
contractor to supply him with an organizational chart
showing the personnel requirements for the operation
and maintenance of the works, including the basic
technical and other qualifications which the personnel
must possess (see also chapter XXVI, "Supplies of spare
parts and services after construction"). This statement of
requirements should be sufficiently detailed to enable the
purchaser to determine the extent of training required in
the light of the personnel available to him. The contractor
will often have the capability to provide the training. In
some cases, however, the training may be given more
effectively by a consulting engineer, or through an
institution specializing in training.

24. It would be advisable for the contract to fix the
categories of employees in respect of which training is to
be given (e.g. chief mechanical engineer, electrical
engineer), and the numbers to be trained. It would also
be advisable to fix the qualifications which trainees for a
particular post must possess (e.g. educational back
ground, linguistic abilities, technical skills, work experi
ence). If these qualifications are not agreed in the
contract, the contractor may have grounds for attributing
the failure of the training to lack of relevant qualifica
tions. The parties may also wish to provide that the
selection of trainees is to be done jointly by the parties.
Despite these procedures, the contractor may find during
training that it is not feasible to train a particular trainee.
The contractor may in those cases be obligated to inform
the purchaser of, and provide supporting evidence for, his
finding as soon as he makes it. The parties should
thereafter be obligated to consult with a view to reaching
an appropriate solution.

25. Training will often be required both on site and at
places abroad. The places abroad at which training is to
be given may be specified. While these would normally be
the contractor's places of manufacture, in some cases the
appropriate training might be available only at works or
factories of third parties (e.g. equipment suppliers). In
such cases, the contractor may be obligated to obtain
placement of the trainees at those places. It may be
advisable to provide that the operational conditions at the
places of training are to be similar to those which the
trainees will later encounter in the works. The contractor
may also be obligated to assist in obtaining necessary
visas, entry permits or work permits when training is to be
given abroad.

26. The training obligations of the contractor in relation
to each category of trainee should be clearly defined. In
this connection, the contract may obligate the contractor

to supply to the purchaser a training programme which
will enable the trainees to obtain the information and
skills necessary for the proper discharge of their duties in
the operation and maintenance of the works. The prog
ramme may include a time-schedule for training which is
harmonized with the time-schedule for construction. The
parties may provide that the training is to be completed
by the time agreed for the completion of construction.
The programme should also describe the nature of the
training to be given. The contract may provide that this
programme is to be approved by an engineer engaged by
the purchaser.

27. The contract should also obligate the contractor to
engage trainers with qualifications and experience
appropriate for the training and to notify the purchaser
before the commencement of training of the qualifica
tions and experience of the trainers to be used. In
formulating training obligations, the parties may wish to
take into account legal regulations governing the employ
ment of the personnel to be trained, which may regulate
the manner in which personnel may be trained. Where
the parties enter into a product-in-hand contract (see
chapter n, "Choice of contracting approach"), the con
tractor is obligated to prove during a test period that the
works can be successfully operated by the purchaser's
staff. While in such a case the training obligations of the
contractor may not be separately defined, he must give
the purchaser's staff the training required by them for
operating the works.

28. In some cases, only minimal training of the person
nel of the purchaser may be necessary, e.g. making them
acquainted on site with the procedures for operating and
maintaining the plant. The parties might seek to agree
that no price is to be paid for such training, as it would be
ancillary to the obligations of the contractor to supply and
construct the works. Where more extensive training is
required, the price for the training might be included in
the overall price charged for the construction, or it might
be charged separately. The purchaser is better able to
assess the costs of training when the price is charged
separately. The price may be payable in instalments (e.g.
a percentage as an advance payment, a further percen
tage during the performance of the training programme,
and the balance after proof of completion of the prog
ramme). The training programme may involve other costs
(e.g. the living expenses of the trainees in the contractor's
country, or the living expenses of the contractor's trainers
in the purchaser's country), and the allocation of those
costs should be settled. The contract may provide that the
portion of the price for the training which covers costs
incurred in the purchaser's country should be paid in the
currency of that country.

29. For practical reasons, at the time of the conclusion
of the contract it may not be possible to settle some issues
which arise in regard to training (e.g. the date for
commencement of training, or the duration of training).
The parties should agree that such issues should be settled
by the parties within a specified period of time after the
conclusion of the contract.
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[A/CN.9/WG.V/WP.17/Add.9]

Chapter XXV. Termination of contract

Summary

It is desirable for the contract to include a termination
clause in order to provide for an orderly and equitable
termination in the event of circumstances which make it
prudent or necessary to terminate the contract. Termina
tion should be regarded as a remedy of last resort. Parties
should attempt to use other measures or remedies pro
vided by the contract in order to deal with a situation
before resorting to termination. In addition, it may be
desirable for a party intending to terminate the contract
to notify the other party in order to give the other party
an opportunity to remedy the situation asserted as
justifying termination (paragraphs 1 to 5).

A party should be able to terminate the contract only
in respect of the portion of the construction which has not
yet been performed, and not also in respect of construc
tion which has already been effected (paragraph 6).

The parties may wish to entitle the purchaser to
terminate the contract in the event of a failure to perform
by the contractor which has serious consequences. For
example, the purchaser may be entitled to terminate
if the contractor abandons construction (paragraphs 7
and 8). In some cases the parties may wish to entitle
the purchaser to terminate if the contractor is in delay
(paragraphs 9 to 11), if the contractor fails to remedy
defects in construction or design (paragraph 12), and if
the contractor assigns the contract or certain contractual
rights and obligations, or sub-contracts, in violation
of restrictions on assignment or sub-contracting (para
graphs 13 and 14).

The contract might entitle the purchaser to terminate if
bankruptcy or similar or related proceedings are insti
tuted in respect of the contractor (paragraphs 15 to 17).
The purchaser might also be entitled to terminate if
bankruptcy or similar or related proceedings are insti
tuted in respect of a guarantor under a performance
guarantee supplied by the contractor and the contractor
fails to arrange for the provision of a performance
guarantee by a guarantor acceptable to the purchaser
(paragraph 18).

The parties may wish to consider whether the purch
aser should be entitled to terminate the contract at his
convenience (paragraph 19).

The parties may wish to entitle the contractor to
terminate the contract in the event of non-payment by the
purchaser, and perhaps if the purchaser interferes with
the contractor's right to payment by, for example, failing
to provide a letter of credit or failing to accept a
completed stage of construction (paragraph 21).

The contract might also entitle the contractor to
terminate if the purchaser interferes with or obstructs the
contractor's work, or in the event of bankruptcy or
similar or related proceedings being instituted in respect
of the purchaser (paragraphs 22 and 23).

If the performance of obligations under the contract is
prevented by the occurrence of an exempting impedi
ment, the parties may wish to entitle either party to
terminate if because of the impediment performance is
suspended for a specified period of time, or if the
cumulative duration of two or more suspensions exceeds
a specified period of time (paragraphs 24 and 25).

The parties should consider whether the contract
should require that the existence of any grounds asserted
by a party as justifying termination are to be certified by a
third party (paragraph 26).

The contract should specify the rights and obligations
of the parties upon termination. The contractor should be
obligated to cease construction and to cease incurring
obligations to third parties. It is advisable for the contrac
tor to be obligated to take measures to protect or secure
various elements of the partially completed works (para
graphs 27 and 28).

The contract might permit the purchaser to use equip
ment and materials of a contractor who has been termi
nated by the purchaser due to grounds attributed to the
contractor. If the equipment and materials are not used
by the purchaser, the contract should obligate the con
tractor to remove them (paragraphs 29 and 30).

The parties should consider obligating the contractor
to assign his sub-contracts to the purchaser, or to
terminate those contracts, if requested by the purchaser,
in cases where the contract is terminated for grounds
attributable to the contractor. The contract should
authorize the purchaser to make payment of sums owed
by the contractor to sub-contractors and entitle the
purchaser to recover them from the contractor (para
graphs 31 and 32).

In some cases where the contract is terminated by the
purchaser the contract should obligate the contractor
upon termination to deliver to the purchaser drawings,
descriptive documents and similar items relating to the
works, and to create and deliver items which have not yet
been created (paragraph 33).

The contract should specify the payments which are to
be made by one party to the other in the event of
termination. Whether payments are to be made, and the
extent of the payments, may depend on the cause for the
termination (paragraphs 34 to 40).

The contract should specify those provisions which are
to survive the termination and continue to bind the
parties (paragraph 41).

* * *

A. General remarks

1. Circumstances may arise which make it prudent or
necessary to terminate the contract before it has been
completely performed. It is desirable for the contract to
include a termination clause in order to provide for an
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orderly and equitable termination in the event such
circumstances arise. This chapter deals with possible
provisions of a termination clause in the contract. It does
not deal with situations in which a contract may be void or
voidable under the law applicable to the contract.

2. Termination of a works contract should be regarded
as a remedy of last resort. Even when events occur which
may give rise to a right of termination, it would usually be
in the interest of both parties to attempt to deal with the
situation by relying upon other measures or remedies
provided in the contract (such as requiring performance
in accordance with the contract, suspending performance
of the contract, requiring defects in performance to be
remedied, re-negotiating and varying contractual provi
sions and claiming damages). In addition, in order to give
the other party an opportunity to remedy the situation, it
may be desirable that before a party can terminate the
contract he be obligated to notify the other party of the
existence of a situation asserted as justifying termination.

3. In drafting a termination clause the parties should
take account of any mandatory rules of the applicable law
on the subject. In certain legal systems rules may exist
which restrict the freedom of the parties to agree upon
termination provisions, or which otherwise regulate the
termination of a contract. The parties should also be
aware of any non-mandatory rules of the applicable law
relative to termination, and should consider whether
those rules are sufficient and appropriate to regulate
termination of the contract. General legal rules on
termination of contracts are often ill-suited to the termi
nation of works contracts.

4. In some legal systems a contract can be terminated
only with judicial consent unless the contract expressly
authorizes a party to terminate without that consent. In
those legal systems, if the parties wish to be entitled to
terminate without judicial authorization, the termination
clause must so specify.

5. The parties may wish to provide in the contract that a
failure by a party to exercise a right to terminate the
contract does not constitute a waiver of the right.

B. Extent of termination

6. A party should be able to terminate the contract only
in respect of the construction which has not yet been
performed. He should not be able to terminate the
contract in respect of construction which has already been
performed, since this would require each party to return
what he has received from the other. This would be
difficult or impossible in the case of an industrial works;
for example, the purchaser would not be able to return to
the contractor the portion of the works which has been
constructed on the purchaser's land. In addition, the
parties may wish certain contractual rights and obliga
tions to remain in effect even after termination of the
contract (see paragraph 41, below).

C. Grounds for tcnuination

1. Unilateral termination by purchaser

(a) Failure to perform

7. In the construction of a works there frequently occur
departures by the contractor from certain of his contrac
tual obligations which are technically failures to perform,
but which are either trivial or can be easily remedied.
Other failures by the contractor to perform may have
serious consequences, for example by interfering with the
time-schedule for construction or affecting the quality of
the completed works. The parties may wish to restrict the
right of the purchaser to terminate the contract in the
event of a failure to perform by the contractor to failures
which have serious consequences. An approach which the
parties may wish to consider in this regard is to specify in
the termination clause certain serious types of failures to
perform by the contractor which would entitle the purch
aser to terminate the contract. 1 Examples of failures of
this type are discussed in paragraphs 8 to 14, below.

(i) Abandonment of construction

8. The purchaser may be permitted to terminate the
contract if the contractor abandons the construction.

(ii) Delay in construction

9. If the contractor fails to commence construction at
the time stipulated in the contract, the contract may
entitle the purchaser to notify the contractor that he is
required to commence. If the contractor does not do so
within a reasonable or specified period of time after the
notice, the contract may permit the purchaser to termi
nate.

10. Works contracts often contain or provide for a
construction time-schedule which, when several contrac
tors are involved, serves to co-ordinate various phases of
the construction and the work of the various contractors
(such as the supply of equipment and materials and the

lIllustrative provisions
"The purchaser may, without the authorization of a court or any other

authorization, terminate the contract in respect of the construction which
has not yet been performed in accordance with the following provisions:

"(a) If the contractor abandons the construction, the purchaser may
terminate the contract by delivering to the contractor a written notice of
termination;

"(b) If the contractor fails to commence construction at the time set
forth in article ... of this contract, the purchaser may deliver to the
contractor written notice requiring him to commence. If the contractor
fails to do so within [a reasonable time] [x days] after delivery of such
notice, the purchaser may terminate this contract by delivering to the
contractor a written notice of termination;

"(c) If the contractor fails to complete a portion of the construction
by an obligatory milestone date set forth in article ... of this contract, the
purchaser may deliver to the contractor written notice requiring him to
complete that portion of the construction. If the contractor fails to do so
within [a reasonable time] [x days] after delivery of such notice, the
purchaser may terminate this contract by delivering to the contractor a
written notice of termination;

"(d) [further grounds may be specified, e.g. those discussed in
paragraphs 12 to 14]."
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erection of the works, see chapter IX, "Construction on
site"). A failure by a contractor to meet an obligatory
milestone on the date specified in the time-schedule may
not prevent the final completion date from being met,
since the contractor might be able to hire extra labour or
take other measures to accelerate the performance of the
balance of his work, and make up the time lost during the
delay. However, a failure to meet an obligatory milestone
on the date specified may result in the liability of the
purchaser to other contractors who suffer financial loss
because of an inability to commence their work on time
due to the failure in co-ordination, and the purchaser
would normally be able to claim damages for that liability
from the contractor in delay. The contract may entitle the
purchaser to notify the contractor that he is required to
complete the portion of the construction to which the
milestone relates, and, if the contractor fails to complete
that portion within a reasonable or specified period of
time after the notice, to terminate the obligation of the
contract in relation to that portion. Alternatively, the
contract might entitle the purchaser to terminate the
entire contract (see chapter XVIII, "Delay, defects and
other failures to perform").

11. Under another approach, the termination clause
could provide that the purchaser may terminate the
contract after the accumulation of a specified amount of
unexcused delay by the contractor (see chapter XXI,
"Exemption clauses"). Alternatively, when delays by the
contractor obligate him to pay liquidated damages to the
purchaser (see chapter XIX, "Liquidated damages and
penalty clauses"), termination may be permitted after a
specified amount of liquidated damages has accumulated.
The amounts of unexcused delay or liquidated damages
which would permit termination should be so quantified
that their accumulation would result in a serious delay in
completing the works.

(iii) Defective construction

12. The contract might entitle the purchaser to inspect
the construction while it is in progress, and to notify the
contractor to stop defective construction and to effect the
construction in accordance with the contract (see chapter
XVIII, "Delay, defects and other failures to perform").
The purchaser may be entitled under the contract to
terminate the contract if the contractor fails to remedy
within a reasonable or specified period of time after the
notice defects which would prevent the works from
operating in accordance with the contract. In addition, in
cases where the contractor supplies a design for the whole
or part of the works and both he and one or more other
contractors are to construct according to that design, the
contract might provide for the purchaser to notify the
contractor who supplies the design of any defects in it
which would prevent the works from operating as
required by the contract, and to terminate the contract if
the contractor does not make good the defects within a
reasonable or specified period of time after the notice
(see chapter XVIII, "Delay, defects and other failures to
perform").

(iv) Violation of restrictions on assignment and sub-
contracting

13. As discussed in chapter XXVII, "Transfer of con
tractual rights and obligations", the contract might pro
hibit the contractor, without the purchaser's consent,
from assigning the contract so as to substitute another
party for himself, or from assigning certain contractual
rights and obligations. The contract might entitle the
purchaser to terminate the contract if an assignment by
the contractor in violation of those restrictions is valid
under the law governing the assignment. However, the
parties might consider whether the purchaser should also
be entitled to terminate the contract even though the
assignment is invalid under the law governing it.

14. The contract might also restrict the ability of the
contractor to engage sub-contractors to perform his
obligations (see chapter XI, "Sub-contracting"). The
parties may wish to consider whether the purchaser
should be able to terminate the contract if the contractor
sub-contracts in violation of those restrictions.

(b) Bankruptcy or insolvency of contractor

15. The contract and its performance will be subject to
mandatory legal rules in the event of the bankruptcy of a
party. Under most legal systems, the assets of the
bankrupt, including his rights and obligations under the
contract, will pass from his control to that of an officer.
This officer will usually cease carrying on the business of
the bankrupt in the ordinary course, except to the extent
necessary to protect the assets of the bankrupt and the
rights of creditors. In addition, during the pendency of
bankruptcy proceedings involving the contractor, the
officer will be severely restricted in his ability to subcon
tract or to purchase from third parties materials or
supplies needed to carry out the work, or to make
payments which fall due after the bankruptcy. The parties
may therefore wish to consider whether the institution of
bankruptcy proceedings in respect of the contractor
should entitle the purchaser to terminate the contract. If
so, the parties should take account of the relevant
bankruptcy laws in drafting termination provisions. For
example, in some legal systems a party to a contract
cannot terminate the contract solely on the ground that
the other party is bankrupt.

16. The parties may wish to consider whether the
purchaser should have the right to terminate immediately
upon the institution of bankruptcy proceedings, or only
after a period of time. The possibility of immediate
termination could enable the purchaser to prevent the
contractor from incurring additional obligations to third
parties for which the purchaser might be responsible. On
the other hand, in the case of bankruptcy proceedings
initiated against the contractor, the parties might wish to
entitle the purchaser to terminate only after a specified
period of time following notice to the contractor in order
to give the contractor an opportunity to have the proceed
ings dismissed or stayed. It may be noted, however, that
such an approach could result in loss to the purchaser in
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some cases, e.g. by his being unable to engage another
contractor until the lapse of the period of time.

17. The parties may wish to designate as a ground for
termination by the purchaser not only bankruptcy, but
also similar or related proceedings to which the contractor
may be subject, and which could significantly interfere
with his performance of the contract (e.g. receivership,
liquidation, insolvency, assignment of assets and compar
able proceedings under relevant laws).

18. When the contract requires the contractor to furnish
a performance guarantee, the parties may wish to con
sider permitting the purchaser to terminate if the guaran
tor becomes subject to the proceedings of the type
described above, and the contractor fails to arrange for
the provision of a performance guarantee by another
guarantor acceptable to the purchaser within a reasonable
or specified period of time.

(c) Termination for convenience

19. The parties may wish to consider whether the
purchaser should be entitled to terminate the contract at
his convenience, i.e. without being justified by any
grounds otherwise specified in the contract. In practice
this right is given only to purchasers who are Govern
ments or government entities, which may for policy
reasons wish to have this right. The contract might
provide that if a purchaser purports to terminate on a
ground specified in the contract, and it is subsequently
determined that termination under that ground was
unjustified, the termination is to be regarded as a
termination for convenience. As discussed in paragraphs
38 and 39, below, the consequences of the exercise by the
purchaser of a right to terminate the contract at his
convenience may differ from the consequences of his
termination on other specified grounds. In particular, the
cost to the purchaser of the exercise of this right may be
such as to discourage him from doing so except in
exceptional circumstances. If the purchaser is to be
permitted to terminate at his convenience, the contract
may permit the termination to be effective immediately
upon notice to the contractor.2

2. Unilateral termination by contractor

(a) Failure to perform

20. The parties may wish to consider whether the
contractor should be entitled to terminate in the event of
a failure to perform by the purchaser. The purchaser's
principal obligation under the contract is to pay the

21llustrative provisions
"(1) The purchaser may at any time, and without the authorization of a
court or any other authorization, terminate this contract or any part
thereof for any reason other than those set forth in article ... by
delivering a written notice of termination to the contractor.
"(2) If the purchaser purports to terminate this contract or any part
thereof for a reason set forth in article ... , and it is subsequently
determined in dispute settlement proceedings that termination for that
reason was not justified, the termination shall be regarded as having been
effected pursuant to the provisions of paragraph 1 of this article."

agreed price. However, he may also have obligations
which are related to the contractor's right to receive
payment, such as providing a letter of credit or accepting
completed construction. The purchaser may have addi
tional obligations under the contract, such as making the
site available to the contractor, and in some cases
obligations to perform or to provide for the performance
of some of the construction.

(i) Non-payment by purchaser; failures to perform
interfering with contractor's right to payment

21. A failure by the purchaser to pay the contractor, or
failures which prevent the contractor from receiving
payment, could entail serious consequences for the con
tractor. For example, if he finances his construction in
part with interim payments he may be unable to proceed
with the work in the absence of those payments. The
parties may wish to provide that the contractor may notify
the purchaser that he is required to pay sums due to the
contractor (after setting off amounts owed by the contrac
tor to the purchaser, such as the costs of repairing
defective work, liquidated damages payable by the con
tractor, and authorized direct payments made by the
purchaser to subcontractors (see chapter XI, "Subcon
tracting")), and to entitle the contractor to terminate the
contract if the purchaser does not pay within a reasonable
or specified period of time after the notice. This remedy
may be limited to cases where the purchaser has failed to
pay a certain percentage of the total price, or a certain
amount. In addition, the contract might entitle the
purchaser to terminate if the purchaser fails to provide an
agreed payment guarantee or a letter of credit (see
chapter XVII, "Security for performance"), or to accept a
completed stage of the construction (see chapter XIII,
"Completion, take-over and acceptance").

(ii) Interference with or obstruction of contractor's
work

22. The contractor might be permitted to terminate the
contract if the purchaser seriously interferes with or
obstructs the contractor's work. This could occur, for
example, if the purchaser fails to make the site or
portions of the site available to the contractor on time. In
contracts in which the purchaser has obligations with
respect to the supply of materials for the construction,
obstruction could occur from a failure to perform those
obligations. The contract may provide for the contractor
to notify the purchaser to cease an interference with or
obstruction of his work, and entitle the contractor to
terminate the contract if the purchaser fails to do so
within a reasonable or a specified period of time.

(b) Bankruptcy or insolvency of purchaser

23. The parties may consider whether the contractor
should be able to terminate the contract if the purchaser
becomes subject to bankruptcy, insolvency or similar
proceedings. Considerations similar to those discussed in
paragraphs 15 to 17, above, concerning the bankruptcy of
the contractor are also applicable here.
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3. Prevention of performance due to exempting
impediment

24. During the course of construction, events can occur
which prevent either party from performing obligations
under the contract. The contract might in some of these
cases exempt the party from liability for failure to
perform. However, it may obligate the party who is
prevented from performing by an exempting impediment
to notify the other party of the occurrence of the
impediment, and provide for the parties to deliberate on
what measures should be taken to deal with the exempt
ing impediment (see chapter XXI, "Exemption clauses",
chapter XXIII, "Variation clauses" and chapter XXIV,
"Suspension clauses"). The parties might be able to
estimate the likely duration of the exempting impedi
ment, and thus the amount of time that the obligations
affected by the impediment will not be able to be
performed. This could provide a basis for a determination
by the parties as to what action to take. For example, if
the impediment is likely to persist only for a short period
of time, the parties might merely suspend performance of
the affected obligations for the duration of the impedi
ment. If the impediment is likely to persist for a long
period of time and seriously interfere with or prevent the
completion of the construction or the payment of the
contractor, the parties might agree to terminate the
portion of the contract relating to the affected obliga
tions, or, if necessary, the entire balance of the contract.

25. The parties may wish to provide in the contract that
if performance is suspended due to an exempting impedi
ment for a specified period of time, or if the cumulative
duration of two or more suspensions exceeds a specified
period of time, either party is entitled to terminate the
contract (see chapter XXIV, "Suspension clauses"). The
period of time which would entitle a party to terminate
should be so quantified that suspension for this period
would result in a serious delay in completing the works. If
only a portion of the construction is suspended as a result
of the exempting impediment, the contract might permit
the terminating party to terminate only the part of the
contract dealing with that portion. Under provisions such
as these, the termination would be permitted because of
the suspension of performance for an excessive amount of
time, rather than because of the existence of the exempt
ing impediment per se. Termination would be permitted
in spite of the existence of the exempting impediment; the
legal effect of the impediment would be to exempt the
non-performing party from the payment of damages (see
chapter XXI, "Exemption clauses").

D. Establishment of grounds for termination

26. The parties should consider whether a party may
terminate the contract upon his own assessment that
grounds for termination exist, subject to challenge in
dispute settlement proceedings, or whether the existence
of grounds for termination must be verified by a third
party. In contracts in which an engineer exercises
independent functions (see chapter X, "Consulting
engineer"), certification by the engineer of the occur-

rence of the events asserted to be grounds for termination
could help to avoid disputes as to the existence of those
grounds (see chapter XXIX, "Settlement of disputes").

E. Rights and obligations of parties upon tennination

1. Cessation of work by contractor

27. It would be desirable for the contract to specify that
upon termination by either party the contractor must
cease construction and must cease incurring obligations to
third parties such as sub-contractors and suppliers in
respect of the construction.

28. In many instances it will not be feasible or advisable
for the contractor simply to cease construction and leave
the site at the moment the termination takes effect.
Certain operations in progress may have to be completed,
and measures may have to be taken to protect or secure
various elements of the partially completed works. It is
advisable for the contract to obligate the contractor to
take those measures. With respect to the question of
which party is to bear the cost of such measures, see
subsection 5, below. The contract should also expressly
obligate the contractor to vacate the site without delay
once all work has finally stopped, or when ordered to do
so by the purchaser, and to require him to ensure that
persons or firms engaged by him also vacate the site in
those circumstances.

2. Use and disposition of contractor's equipment
and materials

29. When the contract is terminated by the purchaser
due to grounds attributable to the contractor, it might be
important for the purchaser or a new contractor to be
able to use equipment and materials belonging to the
original contractor in order to continue the work. If so,
the termination clause should expressly authorize this.

30. If the purchaser does not wish to use the contractor's
equipment in continuing the construction, or if the
purchaser is not otherwise given rights in respect of it, the
contractor may be obligated to remove it from the site
within a reasonable period of time. If he fails to do so, the
purchaser could be empowered to have it removed at the
contractor's expense, or to sell it through appropriate
means and apply the proceeds towards sums owed to the
purchaser by the contractor. Alternatively, the contract
may entitle the purchaser to use the equipment upon
payment of a rental, or to purchase it at a price to be
agreed by the parties or established by an independent
valuer. Parties should be aware, however, that these
approaches may be subject to or restricted by mandatory
rules of applicable law; parties should therefore take such
rules into account in drafting provisions of this nature.
The parties may wish to determine the extent of the
purchaser's liability for loss of or damage to the equip
ment (see chapter XIV, "Passing of risk").
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3. Assignment of third-party contracts
and assumption of liabilities

31. When termination occurs there may exist outstand
ing contracts which the contractor has entered into with
sub-contractors and suppliers. If the construction is to be
completed by the purchaser or by another contractor
engaged by the purchaser, the purchaser may wish to take
over some of these contracts. Alternatively, he or the new
contractor may wish to enter into new contracts with
these sub-contractors or suppliers. This may be the case if
the original contract is not assignable, or if the purchaser
or new contractor does not wish to assume all of the
obligations due from the terminated contractor to the
sub-contractors or suppliers by taking an assignment of
the contracts. The conclusion of such new contracts may
be practicable only if the sub-contractors or suppliers are
released from their contracts with the contractor. There
fore, in cases where the contract is terminated for
grounds attributable to the contractor, parties should
consider obligating the contractor to assign the contracts,
if assignment is possible, or to terminate them, if
requested by the purchaser.

32. When the assignment of a contract, or a new
contract with a sub-contractor or supplier, is contem
plated, difficulties may arise because of sums owed to
these third parties by the contractor. The third party ~ay

not wish to continue his participation in the constructIon
unless past sums owed to him by the original contractor
are paid. Furthermore, the third party may refuse to
deliver items which were contracted for prior to termina
tion but for which payment has not yet been made, or
may even take back equipment and materials which have
already been delivered. The purchaser may therefore
want the authority to pay the third party directly for sums
owed to the latter by the original contractor, and to
recover these payments from the original contractor. If
the purchaser accepts an assignment of the third party
contract, he will under most legal systems be obligated to
pay these past-due sums. The contract should expressly
authorize such direct payments and entitle the purchaser
to recover them from the contractor.

4. Drawings, descriptive documents and similar items

33. If the purchaser intends to complete the work left
unfinished by the terminated contract?r, the purc~aser

may wish to obtain the drawings, deSIgns, calcula.tIons,
descriptions, documentation for know-how and engm~er

ing and other such items relating to the constructIon
which has been completed by the contractor, as well as
for construction yet to be completed. Obtaining such
documentation or information may be important if the
construction or technology is known only to the contrac
tor, or if the items cannot for other reasons be created by
an engineer or a new contractor. The co?tr~ct should
therefore obligate the contractor upon termmatIOn b.y the
purchaser to deliver to the purchaser such of those Items
as are in the possession of the contractor. In some cases,
however the contractor may be prevented from doing so
because'a third party has industrial property rights in

respect of the items, and may not consent to their delivery
to the purchaser. In addition, it might be desirable to
obligate the contractor to create and deliver drawings and
documents (e.g. operation manuals) which have not yet
been created, particularly when it would be difficult or
impossible for another contractor to create them. The
purchaser might be required to compensate the contrac
tor for such items, unless compensation has been included
within past payments made to the contractor.

5. Payments to be made by one party to other

(a) Termination for grounds attributable to contractor

34. The parties may wish to provide that if the contract
is terminated for failure to perform or bankruptcy of the
contractor, or other grounds attributable to him, he is not
entitled to payment for construction which he has not yet
performed. However, the contract might entitle him to
receive the portion of the price which is attributable to
construction which he satisfactorily performed prior to
termination. In a cost-reimbursable or unit price contract
this price should be relatively easy to ascertain. In a lump
sum contract the determination of the price attributable
to construction which has been performed would be
facilitated if the contract allocated portions of the price to
specific elements of the construction (see chaper VII,
"Price").

35. The purchaser ,may incur expenses in connection
with the termination which he would not have incurred
had the contract not been terminated and had the work
been completed by the contractor. For example, he may
have work done to secure or protect the partially
completed works until construction can resume with
another contractor, or, if it is impossible to complete the
works, he may incur penalties or expenses in connection
with the termination of contracts with other contractors
or suppliers. In addition, the cost of completing the
construction not performed by the terminated contractor
could exceed the amount which under the contract would
have been due to the contractor in respect of that
construction. In addition, the process of selecting and
employing a new contractor could delay the completion
of the works. So, too, could the time required for the new
contractor to integrate himself into the project and
continue from where the terminated contractor left off.
Losses of this nature may be made compensable to
the purchaser by way of damages (see chapter XX,
"Damages").

(b) Termination for grounds attributable to purchaser

36. If the contract is terminated for grounds attributable
to the purchaser, the contract ~ay e~titl.e the .contractor
to receive the portion of the pnce WhICh IS attnbutable to
the construction which he has satisfactorily 1?erforme~,
and reimbursement for obligations reasonably lllcurred m
the expectation of completing the works. (e.g. for mate
rials ordered). The contract may also oblIgate the purch
aser to reimburse the contractor for his extra expenses
occasioned by the termination. These could include, for
example, the costs of any measures required to be taken
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or requested by the purchaser to secure or protect the
works, the cost of repatriating personnel and equipment,
to the extent that this has not already been included in the
amount to be paid to the contractor, and damages
payable by the contractor for terminating contracts with
sub-contractors or other third parties. Losses of this
nature may be made compensable to the contractor by
way of damages.

(c) Termination arising from circumstances not attribut
able to either party

37. The contract might provide that, if the contract is
terminated for reasons not attributable to either party
(Le. suspension for a specified period of time because of
an exempting impediment, see paragraph 25, above), the
contractor is entitled to receive the portion of the price
which is attributable to the construction which he has
satisfactorily performed. The parties should consider,
however, the most equitable way to deal with their
respective expenses occasioned by the termination. One
possibility is to share these expenses equally or in
accordance with an agreed formula. Another possibility is
for each party to bear his own expenses.

(d) Termination for convenience

38. If the contract permits the purchaser to terminate at
his convenience, it might, in the event of such a termina
tion, require the purchaser to pay to the contractor the
portion of the price which is attributable to the construc
tion satisfactorily performed prior to the termination, as
well as for extra expenses incurred by the contractor
incidental to the termination (see paragraph 36, above),
to the extent that those costs are not already included in
the amount to be paid to the contractor. The parties
should consider whether the contractor should be entitled
to be compensated for some or all of the lost profit on the
portion of the contract remaining to be performed. On
the one hand, the contractor might have forgone other
contracting opportunities in anticipation of completing
the contract in its entirety. On the other hand, an
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obligation on the purchaser to compensate the contractor
for his lost profit might make it financially prohibitive for
the purchaser to exercise his right of termination for
convenience.

39. At the time when the contract is terminated for
convenience the purchaser may have received the design
for the works from the contractor, but the value of the
design may not yet be adequately reflected in the price
which would be due to the contractor on the basis of the
work which the contractor had satisfactorily performed.
To deal with these cases the contract may specify that the
purchaser must compensate the contractor for the design
insofar as such compensation is not otherwise reflected in
the price due to the contractor.

(e) Damages, liquidated damages or penalties

40. In addition to the payments mentioned above, if the
termination is for grounds attributable to a party, the
other party may be entitled to damages (see chapter XX,
"Damages"), liquidated damages or penalties (see chap
ter XIX, "Liquidated damages and penalty clauses").

F. Survival of certain contractual prorisions

41. In some legal systems termination of the contract
might be interpreted as bringing to an end all contractual
provisions, including those which the parties might wish
to survive, such as the rights and obligations of the parties
upon termination, guarantees for construction per
formed, remedies for defective performance, and provi
sions such as those concerning settlement of disputes and
the preservation of confidentiality. The parties should
take care to ensure that rights, obligations and remedies
which they wish to survive do not lapse upon termination.
To do so, the parties should specify in the contract those
provisions which are to survive and continue to bind the
parties even after termination.
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C. Future work in the area of the new international economic order: note by
the secretariat (A/CN.9/277)
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INTRODUCTION

1. At its eleventh session (1978), the Commission
included in its work programme a topic entitled "The
legal implications of the new international economic
order", and accorded priority to the consideration of this
topic. The Commission also established a Working Group
on the New International Economic Order.! At its twelfth
session (1979), the Commission considered possible sub
jects on which it might commence work, and requested its
Working Group to make recommendations as to specific
topics which could appropriately form part of the work
programme of the Commission.2

2. At its first session (1980), the Working Group
decided to propose to the Commission that work be
undertaken on the harmonization, unification and review
of contractual provisions commonly occurring in interna
tional contracts in the field of industrial development,
such as contracts on research and development, consult
ing, engineering, supply and construction of large indust
rial works (including turn-key contracts or contracts
produit en main), transfer of technology (including licens
ing), service and maintenance, technical assistance, leas
ing, joint venture, and industrial co-operation in general.

3. At its thirteenth session (1980), the Commission
endorsed the view expressed by the Working Group that
the subject noted above was of special importance to
developing countries and to the work of the Commission
in the context of the new international economic order.
The Commission welcomed the recommendation of the
Working Group, and requested the Secretary-General to
carry out preparatory work in respect of contracts for the
supply and construction of large industrial works and on
industrial co-operation. 3

lReport of the United Nations Commission on International Trade
Law on the work of its eleventh session, Official Records of the General
Assembly, Thirty-third Session, Supplement No. 17 (Al33/17), para. 71.

2Report of the United Nations Commission on International Trade
Law on the work of its twelfth session, Official Records of the General
Assembly, Thirtyfourth Session, Supplement No. 17 (A/34/17), para.
100.

3Report of the United Nations Commission on International Trade
Law on the work of its thirteenth session, Official Records of the General
Assembly, Thirty-fifth Session, Supplement No. 17 (A/35/17), para. 143.

4. At its fourteenth session (1981), the Commission
decided that a legal guide should be prepared that would
identify the legal issues involved in contracts for the
supply and construction of large industrial works and
should suggest possible solutions to assist parties, in
particular from developing countries, in their negotia
tions. It also requested the Secretary-General to submit,
at a future session, a preliminary study on specific
features of industrial co-operation contracts after the
preparation of the legal guide on contractual provisions
relating to contracts for the supply and construction of
large industrial works. 4

5. The Working Group on the New International
Economic Order proceeded with the examination of
clauses to be found in contracts for the supply and
construction of large industrial works at its second and
third sessions, and has been examining draft chapters of
the legal guide (hereinafter referred to as "the Guide") at
its fourth to eighth sessions. It is expected that at its ninth
session (1987) the Working Group will consider all the
draft chapters of the Guide as revised by the secretariat in
the light of the comments by the Working Group, and will
thereby complete its mandate. It is further expected that
the Guide will be placed before the Commission for
approval at its twentieth session (1987).

6. At its second session (1981), the Working Group
considered a note by the secretariat entitled "Clauses
related to industrial co-operation".5 In that note the
secretariat observed that it did not have the resources to
deal simultaneously with both contracts for the supply
and construction of large industrial works, and for
industrial co-operation. It also observed that despite a
note verbale of 31 October 1980 from the Secretary
General soliciting from States members of the Commis
sion copies of industrial co-operation contracts and other
relevant materials, not a single contract had been
received up to the date of the note. It may be mentioned
that no contracts have been received up to the present
date. The secretariat also noted that many of the issues in

4Report of the United Nations Commission on International Trade
Law on the work of its fourteenth session, Official Records of the General
Assembly, Thirty-sixth Session, Supplement No. 17 (A/36/17), para. 84.

5A/CN.9/WG.V/WP.5.
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relation to industrial co-operation which it had identified
as possible subjects for study (see paragraph 21, below)
also arose in relation to contracts for the supply and
construction of large industrial works. In the light of
those considerations, the Working Group agreed that the
examination of contracts for industrial co-operation
should be deferred.

7. With completion by the Commission of its work on
the Guide now in sight, and in view of the fact that six
years have elapsed since the deliberations at the Commis
sion's thirteenth session on a possible work programme in
the context of the new international economic order, the
Commission may wish to consider its future work in this
area. This report comments on some possible subjects
which the Commission may wish to consider.

I. Possible subjects for future work

A. Contracts for industrial co-operation6

8. Contracts for industrial co-operation are of different
types. However, certain characteristics are common to
most of the types:

(a) The transactions reflected in these contracts,
while containing elements similar to well-known
categories such as the sale or lease of goods, also contain
additional elements which result in mixtures of obliga
tions which do not fall under recognized categories in
most legal systems. In particular, the arrangements for
remuneration in respect of obligations performed often
do not fall within traditional patterns.

(b) The transactions are complex, consisting of sev
eral interrelated and interdependent obligations. The
transactions sometimes include more than two parties.

(c) The transactions are intended to endure for
several years (in some cases as long as 20 to 30 years).

(d) The interrelationship and interdependency of the
obligations of the parties, and their long-term nature,
create the need for close co-operation between the parties
in the performance of the contracts, and for a relationship
of mutual trust if the contracts are to be successfully
implemented.

9. It is difficult to specify the types of contract which
may be regarded as industrial co-operation contracts.
Studies on this subject by the Economic Commission for
Europe (ECE) have identified six main categories: licens
ing with payment in resultant products; supply of com
plete plants and production lines with payment in resul
tant products; co-production and specialization; sub-

6A fuller description of these contracts is contained in International
Contracts in the Field of Industrial Development: Study by the Secretary
General (AlCN.9/191) paras. 106-140. They are also described in Guide
on DraWing Up International Contracts on Industrial Co-operation
(United Nations publication, Sales No.E.76.II.E.14) and in East-West
Industrial Co-operation (United Nations publication, Sales
No.E.79.II.E.25).

contracting; joint ventures; and joint tendering and joint
construction or similar projects.? It may be noted that the
co-operation may extend to fields such as the transfer of
technology, production of goods, or the exploitation of
natural resources. The categories may overlap. Thus, a
joint venture may be formed for joint tendering and
construction. These categories cannot be regarded as
exhaustive.

10. Within each of the categories mentioned above, the
totality of the arrangement which is entered into will be
tailored to the particular needs of the parties. For
example, in the case of licensing with payment in
resultant products, the parties may agree that the licensor
pass on to the licensee improvements made to the
technology after the date of the licence. Even closer co
operation may be envisaged by provision for joint
research and development in the licensed process. In the
case of supply of complete plants or production lines with
payment in resultantproducts (often referred to as a buy
back agreement; see paragraph 35, below), payment may
be envisaged not only with products of the plant, but also
with other products manufactured by the purchaser of the
plant.

11. Sub-contracting, Le. the employment by one enter
prise of another to produce goods which the first enter
prise needs for the performance of contracts of supply
entered into with third parties (see paragraph 17, below),
often matures into co-production and specialization,
together with joint marketing. The subject of sub
contracting covers the manufacture and supply of goods
by the sub-contractor, and also includes the supply of
services (e.g. when the personnel of a sub-contractor are
more suitable for managing certain projects which the
contractor has undertaken). In regard to the manufacture
and supply of goods, the sub-contractor may merely
process or finish materials supplied by the contractor, or
may himself procure new materials and manufacture the
goods in accordance with designs or technology provided
by the contractor. In the case of co-production and
specialization (see paragraph 17, below), additions to the
basic arrangements may include co-operation in research
and development in regard to production, and the joint
operation of after-sales services. In regard to joint
ventures, legislation regulating joint ventures may result
in variations in their structure in different countries and
the business activities which the joint ventures can
undertake.

12. Contracts for industrial co-operation are normally
concluded between two parties. Tripartite agreements,
however, are also sometimes concluded. In such tripartite
agreements, one of the parties is sometimes from a
developing country. The contracts, whether bipartite or
tripartite, may relate only to the countries of the parties
(e.g. specialization in production in the respective coun
tries), or to a third country (e.g. a joint venture to be

7Guide on Drawing Up International Contracts on Industrial Co
operation (United Nations publication, Sales No. E.76.V.E.14), p. 2.
The study by the Secretary-General (AlCN.9/191) treats joint ventures as
a separate category.
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established in a third country, or a joint tender for
construction in a third country).

13. Contracts for industrial co-operation have been a
feature of trade between the socialist states of Eastern
Europe and developed market economy countries, in
particular of Western Europe, for the past two decades.
As a result, such contracts have been extensively
examined and documented in studies prepared by the
ECE.8 Some of these studies include an examination of
tripartite industrial co-operation contracts. They refer
also to the financing arrangements for such contracts, and
also cover some legal issues arising out of the contracts. 9

Comparable studies are not available of bipartite indust
rial co-operation contracts between enterprises from
developed and developing countries.

14. In deciding whether work is to be undertaken in
regard to industrial co-operation contracts, two questions
need examination. First, whether these contracts are of
significance in trade between developed and developing
countries; second, if the answer to that question is in the
affirmative, whether legal difficulties arise in relation to
such contracts which may be alleviated by work of the
Commission. With regard to the first question, while
these contracts have contributed significantly to East
West trade in the past two decades, the extent to which
they are of actual or potential importance to North-South
trade is not easy to determine. lo The information at
present available to the secretariat in respect of each of
the main categories of industrial co-operation contracts is
noted in the immediately succeeding paragraphs.

15. There is evidence that contracts for the supply of
complete plants and production lines with payment in

8See, for example, Analytical Report on Industrial Co-operation
Among ECE Countries (United Nations publication, Sales
No.E.73.n.E.ll); East-West Industrial Co-operation (United Nations
publication, Sales No. E.79.H.E.25); "Prospects for the expansion of
East-West industrial co-operation" (TRADE/AC.21/R.3 and Add.l).

9East-West Industrial Co-operation ... , part B, chap. 1; "Legal
organizational and financial aspects of tripartite industrial co-operation:
a review of recent Yugoslav experience" (TRADE/R.470); John R.
Mikton, "Tripartite co-operation involving countertrade among Euro
pean and developing countries", in the proceedings of the International
Workshop on Countertrade, organized jointly by the International
Association of State Trading Organizations of Developing Countries and
Generalexport, Belgrade, Yugoslavia, 1985.

lOIn relation to the relevance of East-West experience in industrial co
operation to that between developed and developing countries, the
second meeting (1981) of the ad hoc UNCTAD/UNIDO Group of
Experts on Trade and Trade-related Aspects of Industrial Collaboration
Arrangements noted as follows: "Some experts noted that many aspects
of East-West trade and industrial co-operation may be relevant to similar
co-operation between enterprises in developing and developed countries
including at the intergovernmental level. In this connection, the Group
noted the network of industrial and trade co-operation agreements which
socialist countries had with many developing countries. However, other
experts pointed out that while East-West experience provided useful
guidelines for co-operation with developing countries, it might not be,
suitable or possible to extrapolate or transfer many of the practices
applied in East-West trade and industrial co-operation to developing
countries in view of the divergencies among these countries, e.g. as
regards natural resource endowments, adequacy of infrastructure, and
generally at the levels of industrial or economic development." (IDI
WG.337/9/Rev.l), para. 58.

resultant products are entered into between developed
and developing country enterprises. The fact that pro
ducts have to be taken back as payment by the supplier of
the plant from the developed country creates in the
supplier an incentive to supply an appropriate plant and
to train the personnel of the purchaser in the operation of
the plant. It also creates an incentive in the purchaser
from the developing country to operate the plant so as to
produce high quality products which will be accepted in
payment and be competitive on international markets. 11

There is much less evidence of the practice of licensing by
developed country enterprises to developing country
enterprises with payment in resultant products. 12

16. Developing country enterprises are often parties to
tripartite industrial co-operation contracts entered into
for the purposes of joint tendering and joint construc
tion. 13 In such cases the developing country enterprise
will be a member of a consortium of contractors. It will
generally supply local labour and locally available equip
ment and materials, and also sometimes supply building
and civil engineering services. Such supply will generally
be cheaper than supplies from a source outside the
developing country, and payment for these supplies can
absorb the local currency component in the funds avail
able for a project. Where a project is located in a remote
region or work has to be done under extreme conditions,
participation by a developing country enterprise may be
essential. Work has been undertaken by other organiza
tions on the contractual terms needed to create consortia,
and on the terms on which responsibility may be allocated
among the members, and there would appear to be little
need for work by the Commission on this subject. 14

llThere is no reliable data on the frequency of such transactions,
although each transaction would be of considerable value. This category
of transaction is also regarded as a form of countertrade. One publica
tion, relying on data given by a selection of United States enterprises on
their countertrade activities world wide, puts this category at 9 per cent
of the total countertrade transactions entered into (Stephen F. Jones,
North-South Countertrade. Barter and Reciprocal Trade with Developing
Countries (London, Economist Intelligence Unit, 1984), chap. 3).
Mikton states with reference to this type of transaction involving
tripartite co-operation "This type of tripartite co-operation is the most
frequently encountered today; it generally involves deliveries of
engineering, erection and maintenance services or capital equipment
(sometimes both) by the CMEA and Western parties in return for
counter-deliveries of resultant goods by the developing country client.
The resulting project may create new industrial capacity, expand exports,
develop resources or otherwise contribute to the country's economic
development" (see note 9, above).

lurhis practice is not noted in the World Intellectual Property
Organization Licensing Guide for Developing Countries, WIPO publica
tion No. 620 (Geneva, 1977).

13See references cited in note 9, above.
14For a fuller description of this type of association, see draft chapter

IH, "Procedure for concluding contract" of the Legal Guide on Drawing
Up International Contracts for the Construction of Industrial Works (AI
CN.9/WG.V/WP.17/Add.2). Issues relating to groups of firms acting as
contractors are discussed in the ECE Guide for Drawing up International
Contracts between Parties Associated for the Purpose of Executing a
Specific Project (United Nations publication, Sales No.E.79.H.E.22).
Guides and model forms on these joint ventures have also been produced
by the Federation Internationale Europeenne de la Construction (FlEC)
and the Organisme de Liaison des Industries Metalliques Europeennes
(ORGALIME). Work has also been undertaken by national associa
tions, e.g. the Joint Venture Agreement for Tender and Execution of
Turnkey Project, by the Japan Machinery Exporters Association.
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17. International sub-contracting appears to be of some
significance for the industrial development of developing
countries, and it has been widely discussed. 15 "Sub
contracting consists of the manufacture by the sub
contractor of parts, components or semi-processed pro
ducts in conformity with the specifications laid down by
the principal firm. The inputs are often provided by the
principal who, as a rule, also provides a varying amount
of technical assistance, supplemented occasionally by
financial backing" .16 Sub-contracting between enterprises
from developed and developing countries has grown in
relation to various sectors of industry. Nevertheless, legal
difficulties in the drawing up of sub-contracts do not
appear to be regarded as a constraint on sub-contract
ing. 17 A principal reason for this may be the fact that the
main components involved in a sub-contract are well
known in international commerce: definition of the kind
and quality of goods, a time-schedule for deliveries,
specifying the price and mode of payment, and arrange
ments for transportation. Sub-contracting between par
ties sometimes develops into specialization and co-pro·
duction, e.g. an arrangement under which each of two
parties specializes in the production of different compo
nents of an item. The components are then put together
by one party to produce the complete item, or the
components are exchanged and each party produces the
complete item. The extent to which such arrangements
are at present entered into between enterprises of
developed and developing countries is unclear. 18

18. The material at present available to the secretariat
therefore suggests that, of the well-recognized categories
of contracts for industrial co-operation, that which may
merit investigation at the present time is the supply of
complete plants and production lines with payment in
resultant products. The examination of this category has
two further advantages. First, it may be regarded as a
natural sequel to the study by the Commission of
contracts for the supply of industrial works. Second, this

150ver the years, UNIDO has directed attention to this transaction;
see for instance, Subcontracting for Modernizing Economies (United
Nations publication, Sales No.E.74.II.B.12); H.C. Paruthi, "Interna
tional subcontracting: an approach to economic and technical co
operation among developing countries" (ID/WG.308/3). A new study
entitled "Small and medium enterprises, some basic development
issues", including an examination of sub-contracting, will be published by
UNIDO in 1986.

16"Trade-related industrial collaboration between firms of developing
countries and developed countries: forms and policy issues" (TD/B/C.2/
212), chap. 1, B, "International subcontracting," para. 28. A detailed
examination of sub-contracting in relation to certain developing coun
tries is contained in "Industrial Subcontracting: a New Form of Invest
ment" (Paris, Organization for Economic Co-operation and Develop
ment, 1980).

17The OECD study, which examines international sub-contracting in
relation to Haiti, Morocco, Tunisia, Sri Lanka and the Caribbean does
not mention legal difficulties arising out of contract practice.

18"Looking into the future, it may be hypothesized that the contrac
tual forms which are likely to gain prominence in North-South relations
will be those which at present prevail between firms of developed
countries, irrespective of their economic and social systems i.e. speciali
zation and co-production, co-marketing, joint activities in Rand D, and
like arrangements. Such forms are actually materializing, but readily
available information is so inadequate that no opinion can be ventured as
to their relative importance" (TD/B/C.2/212), chap. 1, C, "Trade-related
industrial collaboration ... ", para. 50.

form of transaction is regarded as a form of countertrade
and it is suggested below (see section C) that a further
examination of countertrade practices may be justified.

19. The conclusions of the present survey of contract
practice may accordingly be summarized as follows.
Certain forms of contracts for industrial co-operation do
not at present appear to be of much significance in trade
between enterprises of developed and developing coun
tries. Other forms, while assuming some significance, do
not appear to present legal problems of a scale which
would justify the undertaking of work by the Commis
sion.

20. In making a decision concerning work in this area,
the Commission may also wish to consider the possible
end-products of the work. It was suggested (AlCN.9/191)
that it might be conceivable to elaborate general condi
tions to be recommended for use by parties to a particular
category of contract. An example of this type of instru
ment is the General Conditions of Specialization and Co
operation in Production between Organizations of
Member Countries of the Council for Mutual Economic
Assistance (CMEA), approved in 1979 by the CMEA
Executive Committee. These General Conditions consist
of detailed rules regulating the type of industrial co
operation in question, and dealing, inter alia, with the
rights and obligations of the parties (section IV), the
responsibility of the parties (section V), claims (section
VI), arbitration (section IX) and applicable law (section
X).

21. It was also suggested that the work might lead to the
formulation of model clauses on certain issues. Among
the issues suggested were the interdependence of the
constituent parts of industrial co-operation complexes,
the effects of force majeure, the effects of changed
circumstances, revision of contract, termination and
rescission, applicable law and settlement of disputes. 19

Such model clauses would need to be accompanied by
explanatory texts, and it is not certain that a single model
clause on a particular issue would be appropriate for all
the categories of industrial co-operation contracts. The
production of either general conditions or model clauses
would entail the commitment of considerable time and
resources.

22. In the circumstances, it is suggested that the prefer
able course might be to defer work in this area for a
further period until the need for work is more clearly
established. The secretariat might be requested to survey
the further development of industrial co-operation con
tracts in trade between developed and developing coun
tries,20 and to report to the Commission at a future

19A/CN.9/191, para. 139.
20This difficulty of obtaining adequate evidence of contract practice

has been felt even by other organizations with a potentially greater
capacity to gather information on trade practice. "What was said in
Chapter I about sub-contracting applies equally to the state of informa
tion concerning other forms of collaboration: case studies are rare; such
studies as exist usually follow different methodologies, which often
makes international comparison and generalization virtually meaning
less. What seems to be badly needed as a first step is a systematic
inventory of collaboration arrangements as practised in a number of
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session if in the view of the secretariat work in the area
might usefully be undertaken.

B. Joint Ventures

23. At some past sessions of the Working Group on the
New International Economic Order and of the Commis
sion, suggestions have been made that work should be
undertaken in the field of joint ventures. The suggestion
has sometimes been that the work should relate to the
construction of industrial works undertaken by a joint
venture. The suggestion at other times appears to be that
work should be directed to the legal aspects of joint
ventures in general.

1. Construction of industrial works by joint ventures

24. A joint venture may be described as an association
of two or more persons for the purpose of implementing a
project and includes, in varying degrees, the pooling by
the associated persons of financial resources or other
assets, the sharing by them of the control and manage
ment of operations, and the sharing of the profits and
losses of the venture.

25. In the context of the construction of industrial
works, joint ventures are often undertaken for one of two
purposes. First, two or more enterprises may combine as
a joint venture to undertake as a contractor the construc
tion of industrial works for a purchaser. Such a joint
venture project is, therefore, limited to the construction
of the works. It has been suggested above that work on
joint ventures undertaken for this purpose appears to be
unnecessary.21 Second, a joint venture between two or
more enterprises for the construction of an industrial
works may also include joint operation and management
of the works, marketing the products produced by the
works, and sharing the profits and losses of the venture.
Such a joint venture is frequently created between an
enterprise from a developing country and an enterprise
from a developed country.

26. Joint ventures of the second type are attractive
because they tend to satisfy the usual needs of the two
parties in relation to industrial projects. The partner to
the association from the developing country often obtains
from the developed country partner technology, manage
ment and marketing skills, and capital. The ownership of
the works which is constructed is usually vested in the
partner from the developing country. The partner from
the developed country often obtains access to the
developing country market, and sometimes obtains cost

selected countries. Conducted along uniform methodological lines, such
an inventory should provide basic information about the principal forms
of such arrangements, their growth, frequency and sectoral distribution,
about how these arrangements work in particular sectors and industries
and about the types of entities involved. The inventory should provide
the basis for studying in depth selected categories of arrangements and
for determining the conditions which could optimize their use by the
developing countries." (TD/B/C.2/212, para. 118; "Trade-related indust
rial collaboration ... ".

21W[rade-related industrial collaboration ...".

advantages and assured raw materials supply by produc
tion in a developing country. A joint venture may also be
considered by a developed country enterprise when direct
investment in a developing country is either not feasible
or not attractive. The sharing of the risks of the venture
stimulates each party to perform his obligations with
diligence.

27. The suggestion has been made that the value of the
Guide might be enhanced by including in it (possibly as
an annex) a discussion of the contractual arrangements
which may be entered into for the construction of
industrial works under the latter type of joint venture.
Differing contractual arrangements may be entered into,
depending on such factors as the construction capabilities
of the partners, the source of the design for the works,
any mandatory legal regulations which are applicable in
the country where the works is to be constructed, and the
extent to which the joint venture partners can supply
equipment and materials needed for the works. Another
factor which may affect the contractual arrangements is
whether the partners have established a body corporate in
which they both have shareholdings for the purpose of
implementing the joint venture project (usually called an
equity joint venture), or whether their association is
solely based on contractual arrangements (usually called
a contractual joint venture).

28. Where neither party has construction capabilities,
the construction will have to be entrusted to one or more
third parties. The works contracts with those parties are
usually entered into by the joint venture corporate body,
if such a body has been created, or by one of the joint
venture partners. If the design for the works has been
supplied by the developed country partner, it may be
convenient for him to enter into that contract, as the
construction can more effectively be supervised by him.
Mandatory laws in some developing countries provide
that certain aspects of the construction (e.g. building and
civil engineering) have to be entrusted to local contrac
tors. Some of the equipment and materials may be
supplied by one or both of the parties, if they can do so at
lesser cost than outside sources. Whether a single con
tractor or more than one contractor is engaged, the
contracts entered into with the third parties will be of the
type dealt with in the Guide (see chapter n, "Choice of
contracting approach") .22

29. In some cases, one or both of the parties may have
some construction capabilities wliich they wish to utilize.
In particular, a foreign partner who supplies the design
and technology for the works may also have the capability
of constructing the works. In such cases it is usual for the
joint venture corporate body, or for the developing
country partner, to enter into a contract with the
developed country partner for the construction of the
works. The developed country partner may himself
construct the whole works, or, while being responsible for
the whole construction, he may construct only a portion

22These arrangements are also noted in Manual on the Establishment
of Industrial Joint-venture Agreements in Developing Countries (United
Nations publication, Sales No. E.71.II.B.23).
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of the works and sub-contract with others for the con
struction of the remaining portions. The contract entered
into with the developed country partner, however, will
also be of the type dealt with in the Guide. Whether the
developed country partner has entered into the construc
tion contract with the joint venture corporate body, or
with the developing country partner, the corporate body
or the developing country partner will require contractual
safeguards that the construction will be effected in time
and without defects by the developed country partner.

30. It is possible that the content of some of the terms in
the construction contract with the developed country
partner may deviate from usual commercial practice
because of the mutual confidence existing between the
two contracting parties (e.g. the amounts of liquidated
damages or penalties for delay may be lower, greater
periods of time may be allowed for remedying defects). A
more significant deviation may concern the payment
conditions for the construction. Payment to the
developed country partner may take the form, for exam
ple, of a grant to him of share capital in the joint venture
corporate body. However, the nature of the great major
ity of the clauses included in the construction contract,
and their functions, will remain the same as in a contract
with a third party. The treatment of contract clauses in
the Guide will accordingly remain relevant.

31. It would therefore appear that a purchaser from a
developing country who undertakes the construction of
industrial works in the context of a joint venture agree
ment will obtain sufficient guidance from the existing
contents of the Guide, and that the addition of an annex
dealing with construction by joint ventures may not be
justified.

2. Legal aspects of joint ventures in general

32. In the earlier study by the Secretary-General (AI
CN.9/191) it was stated that "The research by UNIDO
appears to show that it is impossible to find any joint
venture that could be called typical or serve as a
prototype for other agreements. In view of this finding
and taking into account the work already done, the
Commission may wish to conclude that, for the time
being, no work should be commenced on joint venture
contracts."23 This recommendation appears to be still
applicable. 24

23This conclusion is reinforced by a later UNCTAD study "Trade
related industrial collaboration ... ". "The contractual joint ventures
comprise a variety of ad hoc or more permanent arrangements with profit
and risk sharing as the only common denominator" (para. 81); "Indica
tions are that the flexibility of contractual joint ventures, where according
to the objectives of the partners virtually any rules can be adopted, will
make this form increasingly attractive to firms from both developed and
developing countries" (para. 83) (emphasis added); "As regards the
equity form of joint venture, it should be clearly understood that there is
no uniform model, even within a given sector" (para. 84).

241n addition to the guides and manuals referred to in A/CN.9/191,
UNIDO has since produced "Guidelines for the establishment of
industrial joint ventures in developing countries" (UNIDO/IS.361). At
its 1986 session in Arusha, United Republic of Tanzania, the Asian
African Legal Consultative Committee decided to undertake a detailed
examination of joint ventures.

171

C. Countertrade2S

33. At its eleventh session (1978) the Commission, in its
decision on its new programme of work, decided to
include as a priority item the subject of international
barter and exchange.26 Atits twelfth session the Commis
sion had before it a report of the Secretary-General
entitled "Barter or exchange in international trade". 27
The Commission was of the view that barter-like transac
tions took too many different forms to admit of regulation
by means of uniform rules. However, it decided to
request the secretariat to include in the studies then being
conducted in respect of contract practices consideration
of clauses of particular importance in barter-like transac
tions. The Commission also requested the secretariat to
approach other organizations within the United Nations
engaged in studies on such transactions, and to report to
it on the work being undertaken by those organizations.28

34. At its seventeenth session (1984) the Commission
had before it a report of the Secretary-General entitled
"Current activities of international organizations in the
field of barter and barter-like transactions".29 A number
of delegations stated that they attached great importance
to that subject, and that further consideration of it would
be useful. It was agreed that, in the light of a report to be
submitted by the secretariat at a future session on the
developments in the field, the Commission might con
sider whether concrete steps in the field should be
undertaken by it. 30

35. There is no agreed definition of countertrade. The
following types of transactions are, however, generally
regarded as being forms of countertrade, although the
terminology used below to describe the transactions is not
universally adopted:

(a) Compensation: a transaction in which there is a
direct exchange of goods between the parties. The goods
may be of approximately equal value, with no payment of
money by the parties involved. A transaction of this form
is often called barter, or full compensation. In some
cases, the goods to be supplied by each party are not of
equal value, and the party supplying goods of lesser value
makes good the difference in value by payment of money.
This is sometimes referred to as partial compensation.

251n various reports submitted to the Commission, the subject has
been referred to as international barter or exchange, or barter and
barter-like transactions. At present the term countertrade is current in
international usage.

26Report of the United Nations Commission on International Trade
Law on the work of its eleventh session, Official Records of the General
Assembly, Thirty-third Session, Supplement No. 17 (Al33/17) , paras.
67-69.

27AlCN.9/159.

28Report of the United Nations Commission on International Trade
Law on the work of its twelfth session, Official Records of the General
Assembly, Thirty-fourth Session, Supplement No. 17 (A/34/17), paras. 21
and 22.

29AlCN.9/253.

30Report of the United Nations Commission on International Trade
Law on the work of its seventeenth session, Official Records of the
General Assembly, Thirty-ninth Session, Supplement No. 17 (A/39/17).
para. 132.
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Such a compensation transaction is generally reflected in
a single contract. Compensation may sometimes involve
more than two parties. Thus two contracts which are
inter-linked may be entered into under which A in
country X is to supply goods to B in country Y, and in
return C in country Y is to supply goods to D in country
X',

(b) Counterpurchase: a transaction between two par
ties under which the first party agrees to purchase goods
of a certain value from the second, and in return the
second agrees to counterpurchase goods of a certain value
from the first. On their face the two contracts usually
appear to be independent, the interdependence of the
two purchases being created and defined by a third
agreement between the parties (often called a protocol).
Each transaction is settled in money. One of the principal
objects of this form of transaction is to balance the
expenditures of convertible currency on each side. It is
usually provided that the counterpurchase obligation can
be discharged by the person obligated arranging for a
purchase by a third party. If the value of the counter
purchase is less than the value of the purchase, the
difference in value is made good by the payment of
money;

(c) Buy-back agreement: a transaction in which plant
and production lines are supplied by one party to the
other, to be paid for with products resulting from the
operation of the plant. The transaction is usually reflected
in a single long-term contract.

36. Other types of transactions are also sometimes
included in discussions of countertrade. Two countries
sometimes enter into an intergovernmental clearing
agreement under which goods supplied by each country
to the other are not paid for, but valued in a specified unit
of account. At an agreed time a balance is struck between
the values of the supplies, with the debtor country having
to make good the imbalance. This system is sometimes
referred to as countertrade under clearing arrangements.
In some cases the country which is the creditor or debtor
at the time the balance is struck may unofficially use a
third party to make good the imbalance. The third party
will purchase goods from the debtor country, and remit
the proceeds to the creditor country. This type of dealing
is sometimes referred to as switch trading.

37. Opinions differ widely on the proportion of interna
tional trade which is based on countertrade. It would
appear, however, that the number of developing coun
tries engaging in countertrade with developed countries
has increased over the past few years.3! On the part of
developing countries, this increase has been motivated by

31See Countertrade: Developing Country Practices (Paris, Organiza
tion for Economic Co-operation and Development, 1985); Primary
Commodities: Countertrade and Co-operation Among Developing Coun
tries (Yugoslavia, Research Centre for Co-operation with Developing
Countries, 1984); Jones, op. cit.; "International Workshop on Counter
trade" (see note 9, above). The secretariat of the Economic and Social
Commission for Asia and the Pacific has noted that it is exploring
modalities to expand trade, such as the use of positive aspects of
countertrade and other compensatory arrangements (E/ESCAPI
TRADE/MMT/L.I, 14 March 1986).

a variety of reasons: shortages of convertible currency to
finance imports in the traditional manner, a desire to sell
non-traditional products through the use of a developed
country partner's marketing skill by nominating these
products as goods to be taken in countertrade, a percep
tion of countertrade as a means of obtaining a reliable
and long-term market for primary commodities which are
nominated as goods to be taken in countertrade, and a
desire to obtain a competitive advantage over other
suppliers of a commodity by requiring purchases of the
commodity as the price for certain imports. Enterprises
from developed countries are usually motivated to coun
tertrade because certain exports are only possible if it is
agreed that payment is to be in countertraded products.
In addition, if there is strong competition for the award of
a particularly advantageous contract, an enterprise may
offer a countertrade commitment to obtain a competitive
advantage. There also appears to be some amount of
countertrade between developing countries.

38. The increase in countertrade activities has also
resulted in institutional, commercial and legal develop
ments. In some developed countries, institutions have
been created both by governments and the private
commercial sector which, while they do not engage in
countertrade, give advice and information to traders
wishing to enter into countertrade transactions. In a few
cases, the institutions go beyond providing information
and advice, and assist enterprises in concluding counter
trade transactions (e.g. by finding buyers for goods
offered in countertrade).32 In addition, trading houses
have grown with special interests and expertise in coun
tertrade. They are willing to find buyers for products
offered in countertrade, advise on financing, and thus
facilitate the conclusion of countertrade transactions. In a
few developing countries, there has been some degree of
governmental intervention in the field of countertrade
(e.g. through regulations providing that certain types of
imports may be paid for only through countertraded
products or prohibiting the offer of certain products in
countertrade, or through administrative instructions to
government state trading agencies to explore the possibil
ity of countertrade when negotiating certain types of
contract).

39. Among international organizations, work has con
tinued on countertrade in the Economic Commission for
Europe (ECE).33 As a further step in this work, the
secretariat of the ECE has proposed to the ECE Group of
Experts on International Contract Practices in Industry
the preparation of a guide on the drafting of contracts for

32"Short-term compensation transactions in East-West trade: Institu
tional measures designed to assist exporters with countertrade obliga
tions in some countries of the ECE region" (TRADE/R.499IAdd.l).

33Since the date of the survey of the work of other organizations
contained in "Current activities of international organizations in the field
of barter and barter-like transactions" (AICN.9/253), the following
studies have been prepared by the ECE secretariat, "Short-term
compensation transactions in East-West trade" (TRADE/R.499);
"Institutional measures designed to assist exporters with countertrade
obligations in some countries of the ECE region" (TRADE/R.499/
Add.l); "Contractual features of countertrade transactions in East-West
trade" (TRADE/GE.l!R.33/Add.l).
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compensation transactions in East-West trade. 34 It was
suggested that the guide could consist essentially in the
following:

"(a) A comprehensive statement of the types of
contracts and contractual clauses used in various forms of
compensation transactions.

"(b) Indications of "best-practice" contractual provi
sions employed to avoid or overcome difficulties liable to
arise in compensation trade.

"(c) Guidance on the provisions, both in substance
and in form, which international experience suggests it is
desirable to include in compensation contracts, differenti
ated as to type."

A decision on this proposal was deferred by the Group of
Experts to its twenty-eighth session (21-23 July 1986),
and the ECE secretariat was requested to prepare a fresh
note dealing with the legal aspects of compensation
transactions. 35

40. In its previous report, the UNCITRAL secretariat
expressed the view that most of the studies on the subject
of countertrade tend to indicate that problems encoun
tered in such transactions were far more economic and
financial than legal. Nevertheless, the report identified
certain contract clauses which needed to be carefully
drafted in order to give business efficacy to the transac
tion and to avoid disputes between the parties. These
were clauses specifying the nature, quality and price of
the goods to be offered for counterpurchase, clauses
permitting assignment of counterpurchase obligations,
penalty clauses for failures of performance by either
party, and agreements defining the nature of the inter
dependence between the obligations of the two parties in
countertrade transactions. The work done by the ECE
has drawn attention to other contract clauses of import
ance included in countertrade transactions: clauses defin
ing methods of price revision when deliveries are to occur
over a long period, clauses giving the initial exporter the
right to fulfil his countertrade obligations by purchase
from a person other than the party to the export contract,
clauses restricting markets in which goods which are
counter-purchased may be sold, clauses specifying fulfil
ment schedules for a countertrade commitment, clauses
defining payment conditions, clauses providing how proof
of the fulfilment of countertrade obligations may be
obtained (e.g. letters of release), clauses providing for
performance guarantees from either party, and termina
tion clauses. Other clauses which have been referred to
are exemption clauses, choice of law clauses, and clauses
providing for the settlement of disputes.

41. The main sources of information on countertrade at
present available to the secretariat consist of published

34"Proposal for a guide on the drafting of compensation contracts in
east-west trade" (TRADE/GE.1/R.33). The proposal was made to the
twenty-seventh session of the Group, Geneva, 9-11 December 1985.

35Report of the twenty-seventh session (TRADE/GE.l/67), para. 16.
The fresh note is contained in document TRADE/GE.1/R.34.

material. 36 On the basis of this material, it is difficult to be
certain as to the extent to which work directed to legal
issues would be useful, or to determine the most useful
form which such work might take. A consideration which
supports the undertaking of work is that some informed
circles believe that even among enterprises engaged in
East-West trade, where countertrade has been a regular
feature for a number of years, there is a need for a survey
and analysis of contract practice and legal issues. Such a
need would be much greater in relation to developing
countries. As against this, it may be noted that many of
the clauses referred to above are commonly used in
international transactions, and their drafting in the setting
of a countertrade transaction may not present very
serious difficulties. Furthermore, it is not apparent that
North-South countertrade contains contract structures or
legal issues which are not present in East-West counter
trade. The information and analysis that has developed
over the years in relation to East-West trade may be
useful to enterprises engaged in North-South trade.
However, the extent to which this information and
analysis is readily available in developing countries is
uncertain. On balance, it appears probable that work by
the Commission on legal issues arising in countertrade
arrangements would be of benefit to developing coun
tries.

42. If the Commission is of the view that work might be
undertaken on countertrade, it may wish as a first step to
request the secretariat to undertake a survey of contrac
tual provisions occurring in countertrade arrangements,
and of legal difficulties arising in relation to such provi
sions. The survey would be directed, in particular, to
ascertaining the legal difficulties facing developing coun
tries engaged in countertrade, and the possible means of
alleviating their difficulties. In view of the absence in
developing countries of information on and analysis of
countertrade practices, the survey is likely to be in itself
of great value. Further work may take the form of the
preparation of a legal guide or the drafting of a model
law, if the survey shows that work of this kind is feasible
and will be useful.

43. The work proposed in the previous paragraph
closely resembles that proposed in relation to East-West
countertrade by the secretariat of the ECE to the ECE
Group of Experts on International Contract Practices in
Industry (see paragraph 39, above). If at its forthcoming
twenty-eighth session (21-23 July 1986) the ECE Group
of Experts decides to proceed with the work proposed to
it, inter-secretariat consultations can be held to establish

3"rhe published work on countertrade cannot be easily divided into
literature dealing with commercial issues and literature dealing with legal
issues. The secretariat has found very few articles on countertrade in
legal journals. There is a very large volume of articles and notes in
commercial journals published in North America, West Europe and East
Europe. It is probable that very little of this literature is available in
developing countries. The documents of the ECE may be more readily
available, though readers in developing countries may be inhibited from
studying them by their overt orientation to East-West trade. The report
of the "International Workshop on Countertrade" (see note 9, above)
states "The dearth of information on countertrade practices and require
ments in developing countries was a widely felt problem".
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co-ordination. Collaboration with other interested inter
national organizations,3? and with commercial organiza
tions engaged in countertrade, would also be needed.

D. Procurement

1. Introduction

44. The term procurement has no universally agreed
meaning. It is sometimes regarded as one segment within
a wider process known as supply management. 38 It is
usual to apply the term to procedures for the purchase of
goods and services on a commercial scale by govern
ments, government entities, or private enterprises, and
the term is sometimes used to include activities which
occur after the conclusion of a contract. For example, the
functional scope of procurement has been said to cover:

"(a) Specification of the kind and quantity of goods
or services to be acquired;

"(b) Investigation of the market for supply, and
contacts with potential suppliers;

"(c) Placing the order or contract, including negotia
tion of terms;

"(d) Supervising delivery and performance;

"(e) Taking necessary action in the event of inadequ
ate performance;

"(f) Payment; and

"(g) Dealing with disputes.,,39

45. Generally, however, the term procurement is used
to cover only items (a), (b) and (c) above, and the present
study considers procurement in that restricted meaning.
In traditional legal terms, the area considered is that of
the formation of contract. Suggestions have been made
during past sessions of the Working Group on the New
International Economic Order that work should be
undertaken in this area.

2. Approaches to procurement

46. The international procurement of goods and ser
vices forms a necessary part of most industrial develop
ment projects undertaken by developing countries. An

37The secretariat has been informed by the International Centre for
Public Enterprises in Developing Countries, Lubljana, that the Centre
has under study a survey of contract practice with specific reference to
buy-back transactions. A study on the economics of buy-back has also
been produced by UNIDO "Buy-back financing of international sales of
factories" (UNIDO/EX.99).

38See Supply Management. Towards Better Use of Equipment and
Material Resources in Developing Countries (United Nations publication,
Sales No.78.II.H.5). This publication regards supply management as
including supply policy and planning; procurement planning and standar
dization; purchasing; inventory control; shipping and parts administra
tion; storage, distribution and maintenance; and usage and disposal.

39Gosta Westring, International Procurement. A Training Manual
(International Trade Centre UNCTAD/GATT; UNITAR; World Bank,
1985), part A.l.l.

efficient procurement procedure leading to the selection
of the most economical responsive supplier is of cardinal
importance to the success of a project. In relation to the
construction of industrial works the view is sometimes
expressed that the selection of the appropriate supplier is
as important as the drafting of an effective works
contract, since with such a selection the possibility of
difficulties arising during project implementation leading
to legal conflicts between the parties is significantly
reduced.

47. Because of its importance, procurement has been
often examined from different but sometimes overlapping
viewpoints. Many industrial development projects in
developing countries are financed by international lend
ing agencies (ILAs), of which the leading agency is the
World Bank. ILAs wish to ensure that procurement with
the use of money lent by them is used in accordance with
certain policies. These policies are set forth in guidelines
for procurement issued by the various ILAs,40 and the
policies are also embodied in the loan agreement between
ILAs and borrowers.

48. Many ILAs have the following policy objectives:
securing economy and efficiency in the procurement
process; giving the widest range of suppliers an opportun
ity to compete on equal terms for the supply of the goods
and services required; and, as development institutions,
encouraging the growth of suppliers from the borrower's
country. Some ILAs provide that in certain circumstances
the goods or services to be procured should be supplied
from, or purchased in, member countries of the ILA.
These policies are reflected in the procurement proce
dures required by the ILAs. In particular, almost all ILAs
require that international competitive tendering be fol
lowed as the norm for procurement.

49. International procurement by government agencies
was also considered during the Tokyo round of multila
teral trade negotiations in the framework of the General
Agreement on Tariffs and Trade (GATT). During those
discussions, it was recognized that there was a "need to
establish an agreed international framework of rights and
obligations with respect to laws, regulations, procedures
and practices regarding government procurement with a
view to achieving greater liberalization and expansion of
world trade and improving the international framework
for the conduct of world trade". 41 The discussions led to

40See, for example, Guidelines for Procurement under International
Bank for Reconstruction and Development Loans and International
Development Agency credits (1984); Guidelines for procurement of goods
and construction services under Inter-American Development Bank loans
(1982); Guidelines for procurement under Asian Development Bank loans
(1981); Guidelines for procurement under loans extended by the Organi
zation of Petroleum Exporting Countries Fund for International Develop
ment (1982); Rules ofprocedure for the procurement ofgoods and services
by borrowers from the African Development Fund (1976); Guidelines for
the borrower on procurement of goods and services and technical
reporting requirements of the Saudi Fund for Development (1979). There
has also been published Procurement of goods, Sample bidding docu
ments (1983) and Procurement of works, Sample bidding documents
(1985), by the Inter-American Development Bank and the World Bank.

41Preamble to the Agreement on Government Procurement, Geneva,
12 April 1979.
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the adoption of the GATT "Agreement on Government
Procurement" (hereafter referred to as "the Agree
ment"). The Agreement is applicable to the procurement
of products, but also applies to the procurement of
services incidental to the supply of products if the value of
these incidental services does not exceed that of the
products themselves. The Agreement is not, however,
applicable to service contracts per se. For the Agreement
to be applicable to a procurement contract the goods and
services to be procured must have a value of SDR 150,000
or more. 42 One of the main objectives of the Agreement
is that in procurement by a government which is a party to
the Agreement, products or suppliers of other parties to
the Agreement should not be discriminated against,43
while another is to provide for the transparency of laws,
regulations, procedures and practices regarding govern
ment procurement. The Agreement also provides that in
the implementation and administration of the Agree
ment, the parties thereto should take into account the
developmental, financial and trade needs of developing
countries, and it contains several provisions directed to
this end.44 The Agreement favours optimum effective
international competition in tendering procedures, and
contains detailed rules to be observed in those proce
dures. 45

50. The European Economic Community (EEC) has
considered procurement from the standpoint of the
economic integration of the Community countries. "The
free movement of goods and services between the
Member States of the European Community is one of the
fundamental principles of the Treaty of Rome establish
ing the Community. Public supplies must therefore also
be assured of the same freedom of movement, even if
their administration is subject to special procedures. It is
therefore essential to co-ordinate these procedures and
make them 'transparent' in order to ensure that suppliers
are guaranteed full information and equal treatment in
tendering for such contracts. This will also help to
eliminate such barriers to freedom of movement as the
exclusion of non-national tenders, and to promote
genuine competition in Europe". 46

51. Many countries, including some developing coun
tries, have laws regulating government procurement.
These laws have various objectives, for example, securing

42Article 1, l(a).

43The Agreement does not apply to all government procurement, but
only to procurement by a governmental entity which the government in
question has listed in an annex to the Agreement.

44Article Ill.

45Article V.

46public Supply Contracts in the European Community (Brussels,
Office for Official Publications of the European Communities, 1982),
sect. 2. The policies expressed in this passage have been given effect to by
Council Directive pf 26 July 1971 concerning the co-ordination of
procedures for the award of public contracts (Official Journal of the
European Communities, No. 11, 1971), and Council Directive of 21
December 1976 co-ordinating procedures for the award of public supply
contracts (Official Journal of the European Communities, Nos. 20, and
L13). The EEC is a party to the GATT Agreement, as are the individual
member States of the EEC.

a wide choice of suppliers, the observance of fairness in
the selection process, conformity with other government
rules and regulations (e.g. regulating the expenditures of
foreign exchange, or financial accountability), and the
conferment of preferences on national tenderers.

3. Nature of procurement law

52. Procurement laws and regulations are drafted to
reflect a variety of policy choices. A requirement that,
absent very exceptional circumstances, procurement must
be on the basis of international competitive tendering
reflects a policy that the purchasing entity's interests are
best served by having the widest possible choice of
suppliers. A requirement that advertising of invitations to
tender should be on a global basis giving all potential
readers of the advertisement an approximately equal time
to submit tenders reflects a desire to confer equality of
opportunity on tenderers. The requirement that a certain
margin of preference is to be given to tenderers from the
country of the purchasing entity reflects a policy fostering
local industry. A requirement that tenders must be
opened in public reflects a policy that publicity is a
safeguard against unfair practices in the award of tenders.
The range of policy issues involved is wide, and within
major policy issues are sometimes to be found what may
be termed sub-issues: on one view, after tenders have
been submitted on the basis of international invitations to
tender stating the criteria for award, no negotiations
should be conducted with tenderers after the opening of
tenders, and the contract should then be awarded to the
tenderer who has submitted the lowest responsive tender
as judged in accordance with the stated criteria. On
another view, negotiations are permissible after the
opening of tenders, since negotiations with responsive
tenderers may lead to further advantageous terms being
offered to the purchasing entity.

53. Procurement laws and regulations also reflect the
essentially procedural character of procurement, and
contain requirements which are needed for the orderly
carrying out of the procurement process. For example,
they contain requirements as to the form in which tenders
have to be submitted, the number of copies of tenders to
be submitted, the time for the opening of tenders, and the
procedure to be followed at the opening. Such rules will
have little policy content. Other procedural rules, how
ever, may reflect an overall concern with efficiency or
fairness in the procurement process, e.g. a rule that, after
the opening of tenders, each page of each tender is to be
initialled by the opening authority to prevent subsequent
tampering.

54. While procurement laws and regulations govern
specific aspects of procurement procedures, these proce
dures also operate within the framework of an applicable
legal system. This will usually be the legal system of the
country of the purchasing entity. That legal system may
impose obligations of good faith during negotiations,
determine the extent to which a tender may be revoked or
amended, or the point of time at which a contract is
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concluded between the tenderer and the purchasing
entity.

55. An examination of the legal rules regulating pro
curement in a sample selection of developing countries
reveals a varied picture. Some countries have procure
ment rules which have historically formed part of the
system of law prevailing in that country, while in others
the rules are recent developments. Some countries have
rules with detailed provisions covering many procedural
aspects, others have rules only dealing with a few
elements of tendering procedures and leaving consider
able discretion to the procurement entity in the manner of
administering the procedures, while yet others do not
appear to have any rules. In the latter countries, the
procurement procedure appears to be devised on an ad
hoc basis when an individual case for procurement arises.
Many countries have a tradition of awarding high value
contracts on the basis of competitive tendering, but a few
have a preference for award on the basis of negotiation
alone, or on the basis of a combination of tendering and
negotiation. The general impression gained is that the
procurement rules and practices are compounded of rules
contained in inherited legal traditions and of the com
monly understood elements of the competitive tendering
process.47 The Agreement has up to date been accepted
by very few developing countries. 48

4. Possible work

56. In view of the importance of the subject to develop
ing countries, it is suggested that the Commission should
undertake work on procurement. This work might be
conducted in two stages. The first stage might consist of a
study of the major issues arising in procurement. Major
issues to be considered would include the choice of
procurement methods by a purchasing entity, the docu
ments to be prepared to implement a particular method,
issues connected with the submission of tenders (includ
ing the obligations of the parties after a tender has been
submitted), legal issues related to the evaluation of
tenders, and the conclusion of a contract based on an
award. In examining the issues, the study might include
descriptions of commonly used procedures, articulate
policies in favour of and against particular procedures,
and, to the extent possible, describe how the issues are
dealt with in the procurement rules and practices of
developing countries. Such a study would be valuable in
informing governments and government entities of relev
ant policy considerations, and would enable them to
reassess the adequacy of their rules and practices.

57. In regard to areas of procurement to be dealt with,
the study might focus on the procurement of various types

470ne authority has remarked: "It has been difficult to find any up-to
date studies showing what methods of procurement are applied in
developing countries" (Westring, Op. cif., sect. A.2.3.2.).

48It may be remembered that in any event the Agreement applies only
to the procurement of products and services incidental to the supply of
products.

of industrial works and infrastructural projects and public
facilities such as harbours and hospitals. This focus would
be justified by the importance of such projects for
developing countries. Whether the procurement of goods
alone could also be conveniently covered in the study
might be left for investigation by the secretariat.

58. As a second stage of the work, and depending on
the extent of the need revealed by the study, the work
might develop into the formulation of rules regulating
procurement. Such rules could be models for govern
ments, government entities and private enterprises in
developing countries in formulating rules appropriate to
their needs.

59. The' secretariat has already undertaken some
research in the area of procurement for the purpose of
drafting the chapter dealing with the conclusion of a
works contract in the Guide.49 The secretariat is of the
view that it would be undesirable to expand the scope of
that chapter to encompass a study of the kind described in
the previous paragraph. The study envisaged above
would differ in approach from that adopted in a draft
chapter of the Guide, in that a draft chapter is primarily
directed to advising a purchaser of industrial works in
regard to drafting. Furthermore, the particular draft
chapter would need to be expanded to an extent which
would result in an imbalance between that chapter and
other draft chapters of the Guide. In addition, the further
research on procurement needed to accomplish the
objectives set forth in the previous paragraph would delay
the completion of the Guide. It may be noted, however,
that the fact that materials on procurement have already
been collected by the secretariat in connection with the
work on the Guide would enable it to commence work on
this subject immediately following the completion of
work on the Guide.

11. Conclusions as to future work

60. The conclusions reached in the present Note as to
future work in the area of the new international economic
order may be summarized as follows. With regard to
contracts for industrial co-operation (section A, above),
it is suggested that work be deferred till the need for it is
more clearly established (paragraphs 18-21 above). With
regard to joint ventures (section B, above), it is suggested
that where an enterprise from a developing country has
combined with an enterprise from a developed country in
a joint venture whose objects include the construction of
industrial works, the Guide will provide sufficient assist
ance to the enterprise from the developing country
(paragraphs 27-30 above). In regard to the legal aspects
of joint ventures in general, it is noted that the forms of

49Chapter Ill, "Procedure for concluding contract".
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joint venture agreements are very different and that
accordingly it is difficult to envisage work which the
Commission can usefully undertake in this area (para
graph 31, above).

61. It is noted that at present countertrade (section C,
above) forms an increased part of the trade of many
developing countries, and it is suggested that work might

be undertaken to ascertain and resolve legal difficulties
experienced by developing countries in this area (para
graph 41, above). It is also noted that procurement
(section D, above) is an area of great importance to
developing countries, and that a study of major issues
arising in procurement might be beneficial. This study
might be followed at a later stage by the drafting of model
rules regulating procurement (paragraphs 55-58, above).
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INTRODUCTION

1. At its sixteenth session in 1983, the Commission
decided to include the topic of liability of operators of
transport terminals in its programme of work, to request
the International Institute for the Unification of Private
Law (UNIDROIT) to transmit its preliminary draft
Convention on that topic to the Commission for its
consideration, and to assign work on the preparation of
uniform rules on the topic to a working group. The
Commission deferred to its seventeenth session the
decision on the composition of the working group.!

2. In response to the request made at the sixteenth
session, UNIDROIT transmitted its preliminary draft
Convention to the Commission. At its seventeenth ses
sion in 1984, the Commission decided to assign to its
Working Group on International Contract Practices the
task of formulating uniform legal rules on the subject. It
further decided that the mandate of the Working Group
should be to base its work on the UNIDROIT prelimi
nary draft Convention and the Explanatory Report
thereto prepared by the secretariat of UNIDROIT, and
on the study of the UNCITRAL secretariat on major
issues arising from the UNIDROIT preliminary draft
Convention, which was before the Commission at its
seventeenth session (document A/CN.9/252) , and that
the Working Group should also consider issues not dealt
with in the UNIDROIT preliminary draft Convention, as
well as any other issues which it considered to be
relevant. 2

3. At its eighth session, the Working Group engaged in
a comprehensive consideration of issues arising in con
nection with the liability of operators of transport termi
nals in preparation for its formulation of detailed uniform
rules (document A/CN.9/260). It decided to postpone its
decision on the form in which the rules should be cast
until after it had established the substance and content of
the rules (ibid., para. 13).

4. The Working Group consists of all 36 States members
of the Commission: Algeria, Australia, Austria, Brazil,
Central African Republic, China, Cuba, Cyprus,
Czechoslovakia, Egypt, France, German Democratic
Republic, Germany, Federal Republic of, Guatemala,
Hungary, India, Iraq, Italy, Japan, Kenya, Mexico,
Nigeria, Peru, Philippines, Senegal, Sierra Leone, Singa
pore, Spain, Sweden, Trinidad and Tobago, Uganda,
Union of Soviet Socialist Republics, United Kingdom of
Great Britain and Nothern Ireland, United Republic of
Tanzania, United States of America and Yugoslavia.

5. The Working Group held its ninth session in New
York from 6 to 17 January 1986. All members were

lReport of the United Nations Commission on International Trade
Law on the work of its sixteenth session, Official Records of the General
Assembly, Thirty-eighth Session, Supplement No. 17 (A/38/17), para.
115.

2Report of the United Nations Commission on International Trade
Law on the work of its seventeenth session, Official Records of the
General Assembly, Thirty-ninth Session, Supplement No. 17 (A/39/17),
para. 113.

represented except Central African Republic, Cyprus,
Guatemala, Nigeria, Senegal, Singapore, Uganda and
United Republic of Tanzania.

6. The session was attended by observers from the
following States: Argentina, Canada, Fiji, Greece, Holy
See, Lesotho, Netherlands, Oman, Pakistan, Republic of
Korea, Switzerland and Turkey.

7. The session was also attended by observers from the
following international organizations:

(a) United Nations organs
United Nations Conference on Trade and De
velopment (UNCTAD)

(b) Intergovernmental organizations
Central Commission for the Navigation of the
Rhine
Hague Conference on Private International Law
International Institute for the Unification of Pri
vate Law (UNIDROIT)
Organization of African Unity (OAU)

(c) International non-governmental organizations
International Air Transport Association (lATA)
International Association of Ports and Harbors
International Chamber of Commerce (ICe)
International Forest Products Transport Associa
tion
International Maritime Committee (Comite
maritime international, CMI)

8. The Working Group elected the following officers:

Chairman: Mr. Michael Joachim Bonell (Italy)

Vice-Chairman: Mr. Krister Thelin (Sweden)

Rapporteur: Mr. Kuchibhotla Venkatramiah
(India).

9. The following documents were placed before the
session:

(a) Provisional agenda (A/CN.9/WG.II/WP.54);

(b) Liability of operators of transport terminals: cer
tain factual and legal aspects of operations per
formed by operators of transport terminals, note
by the secretariat (A/CN.9/WG.II/WP.55);

(c) Liability of operators of transport terminals: draft
articles of uniform rules on the liability of
operators of transport terminals and comments
thereon, note by the secretariat (A/CN.9/WG.II/
WP.56).

10. The following documents were also made available
at the session:

(a) Co-ordination of work: some recent develop
ments in the field of international transport of
goods, report of the Secretary-General (A/CN.9/
236);

(b) Liability of operators of transport terminals,
report of the Secretary-General (NCN .9/252);
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(c) Liability of operators of transport terminals:
issues for discussion by the Working Group, note
by the secretariat (AlCN.9/WG.IIIWP.52 and
Add.l);

(d) Liability of operators of transport terminals: addi
tional issues for discussion by the Working
Group, note by the secretariat (A/CN.9/WG.1II
WP.53).

11. The Working Group adopted the following agenda:

(a) Election of officers;

(b) Adoption of the agenda;

(c) Formulation of uniform legal rules on the liability
of operators of transport terminals;

(d) Other business;

(e) Adoption of the report.

DELIBERATIONS AND DECISIONS

I. Method of work

12. The Working Group agreed that the present session
would be devoted to crystallizing the significant issues
emerging from the draft articles of uniform rules on the
liability of operators of transport terminals, which had
been prepared by the secretariat (A/CN.9/WG.II/WP.56)
(hereinafter referred to as the "secretariat draft"), and
attempting to agree on texts of draft articles containing,
where appropriate, alternative provisions, to serve as a
basis for consultations by delegations with relevant circles
within their countries and for the further work of the
Working Group. It was agreed that the final choice
among alternative provisions of the draft articles and the
precise drafting of the draft articles would be left for a
future session. The Working Group recalled its decision
at its previous session to decide upon the form in which
the uniform rules should be adopted after it had estab
lished the substance and content of the rules.

13. The Working Group engaged in an initial discussion
of the secretariat draft. It then convened an informal
working party and assigned to it the task of synthesizing
the views expressed during that discussion into draft
articles containing, where appropriate, alternative provi
sions. The informal working party prepared texts for draft
articles 1, 2, 3 and 4, which were then reviewed by the
Working Group.

14. The texts of draft articles 1,2, 3 and 4 proposed by
the informal working party are reproduced in chapter 11
of this report after the report of the substantive discussion
by the Working Group with respect to draft articles 1, 2, 3
and 4, respectively, of the secretariat draft. The Working
Group considered the texts proposed by the informal
working party to be a good basis for further consultations
and for the future work of the Working Group. For
guidance in consideration of the texts, the Working
Group agreed that at the end of each text notes should be

added incorporating comments made at the meetings of
the informal working party, as amended by the Working
Group. The notes are reproduced in chapter 11 of this
report after the texts of the draft articles to which they
relate.

11. Consideration of draft articles of uniform rules on
the liability of operators of transport terminals

15. The following paragraphs reflect the substance of
the discussion with respect to each of the draft articles.

Article 1

A. Text proposed by Secretariat

16. It was generally agreed that the terminology used to
refer to the various concepts incorporated in the article
should be clear and consistent, and that attention should
be paid to possible difficulties in translating terms into
various languages. A view was expressed that the defini
tion of "operator" in paragraph (1) should be simple,
since a definition which was too detailed could inadver
tently exclude entities which should be covered.

Paragraph (l)(a)

17. A view was expressed that the categories of
operators to be governed by the uniform rules should not
depend upon the existence of a contractual relationship
between the operator and his customer. In that connec
tion it was observed that in some legal systems a person
could assume obligations with respect to goods by taking
them in his charge, and a contract was not necessary in
order for those obligations to come into existence. It was
accordingly suggested that the word "engaged" in para
graph (l)(a) should be avoided, and that the paragraph
should refer to an "undertaking" to perform operations
with respect to goods by agreement or by taking them in
charge. According to another suggestion, it was not
necessary to state the way in which the undertaking could
be given (i.e. by agreement or by taking the goods in
charge).

18. The Working Group considered the words "against
remuneration" appearing in paragraph (l)(a). According
to one view the words should be deleted. In that
connection it was observed that operators who unloaded
goods for a customer often stored the goods for a period
of time without further charge to the customer (this
practice is sometimes referred to as "free time"). There
was a danger that a court might regard storage during
"free time" as not being "against remuneration", thus
excluding that storage from the scope of the uniform
rules. According to another view, the words "against
remuneration" should be retained. A third view was that
instead of "against remuneration" the definition of
"operator" should contain the notion that the operator
was one who performed terminal operations as a "com
mercial" activity. The prevailing view was that a formula
tion should be used in the definition of "operator" which
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expressed the idea that the rules would apply to entities
who were engaged in the business or activity of providing
transport-related services, without dealing with the ques
tion of whether particular operations were remunerated.

19. A view was expressed that the definition of
"operator" should not contain a reference to services
performed "during" carriage, in order to avoid the
implication that the rules were intended to apply to a
carrier while he was responsible for the goods as a carrier
under an international transport convention or national
law. The prevailing view, however, was that the word
"during" should be retained if the words "before" and
"after" carriage were included. In that regard it was noted
that the unloading and taking in charge of goods by an
operator between two stages of carriage might be
regarded as occurring "during" carriage, and retention of
the word "during" would ensure that the rules applied to
the operator in such a case. It was suggested that an
implication that the uniform rules were intended to apply
to a carrier while he was responsible for the goods in his
capacity as a carrier could be avoided by other means,
e.g. by including the phrase "acting in a capacity other
than that of a carrier" or a provision such as para
graph (1)(b) of article 1 of the secretariat draft (see
paragraph 25, below), or by a provision such as article 15
of the secretariat draft.

20. It was questioned whether the words "with a view to
handing the goods over to any person entitled to take
delivery of them", which appeared in article l(l)(a) of the
secretariat draft, were necessary. A view was expressed
that those words would exclude the situation where the
operator was the final destination of the goods, and
would emphasize the nature of the operators contem
plated by the uniform rules. It was generally agreed,
however, that the words were unnecessary, since an
operator would always take the goods in charge with a
view to handing them over to someone else.

21. The Working Group considered the questions of the
types of operations and the types of operators which
should be covered by the uniform rules and how those
operations should be referred to in the definition of an
operator. A view was expressed that the application of
the uniform rules should not be limited to purely storage
operations, since such a limitation would not accord with
modern transport practices, particularly in the case of
container terminals, in which the operator's function was
to act as an interface in the transfer of goods between two
means of transport or between the consignor or consignee
and the means of transport. Storage might be involved in
that function, but it was not always the primary function
of the operator; other handling operations were often
equally or more important.

22. It was generally agreed that the uniform rules
should not apply in the case of stevedores, airport cargo
handlers or similar entities who were engaged by terminal
operators only to unload the goods, carry them into or
through the terminal and load them on to a means of
transport, where those entities did not exercise care,

custody and control over the goods. On the other hand, a
view was expressed that the uniform rules should apply to
those entities if they did exercise care, custody and
control over the goods. It was also generally agreed that
the uniform rules should not apply to an entity, such as a
public port authority, who leased facilities within the
terminal area to other entities, but who did not take the
goods in charge, or assume responsibility for the goods
other than providing security for the area. An additional
view was expressed that the uniform rules should cover
the storage of goods in a bonded customs warehouse. A
further view was that they should not cover the long-term
storage of goods, as in the case of a distribution centre,
and that they should not cover salvors.

23. A view was expressed that an appropriate delimita
tion of the scope of application of the uniform rules could
be achieved by having the rules apply only when
"safekeeping" was included as an essential element
among the operations undertaken by the operator. It was
generally agreed that the application of the uniform rules
should not depend upon whether "safekeeping" was a
primary operation or performed ancillary to other opera
tions. According to another view, however, it was ques
tioned whether the uniform rules should use the word
"safekeeping". It was not clear what was meant by that
word, and, jf it was used, it might have to be defined, as
had been done in the secretariat draft (see, also, para
graph 26, below). In that connection a suggestion was
made that rather than the term "safekeeping", another
formulation might be used to indicate the essential
element which was required for the rules to apply. A
suggestion was made that the phrase "care, custody and
control over the goods" might be used. However, in that
connection it was suggested that the word "care" should
not be used, because in some legal systems using the word
could be interpreted as enabling an operator to avoid the
application of the uniform rules by contractually exclud
ing his duty of care with respect to the goods. On the
other hand, a view was expressed that from the economic
point of view it might be attractive for the customer to
have the opportunity to choose between a liability system
based on presumed fault, as provided for in the sec
retariat draft, and a less costly liability system under
which the operator would be able to restrict his liability
exclusively to liability for loss or damage caused by gross
negligence on his part or on the part of his servants or
agents. Such a liability system might be appropriate, in
particular in cases where the goods were stored in open
air storage yards to which third parties, such as carriers,
freight forwarders or consignees, had a right of access in
order to inspect the goods, to sort them or to treat them
in any other manner. A view was expressed that the
phrase "care, custody and control" was broader than
"safekeeping", and that the use of that phrase, rather
than "safekeeping", would result in the application of the
uniform rules to entities who did not exercise safekeep
ing. According to another view, however, the phrase was
synonymous with "safekeeping".

24. With respect to how the definition of "operator"
should refer to the operations other than safekeeping, a
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view was expressed that the definition should specify the
types of other operations to be covered. In that connec
tion a suggestion was made that the operations enumer
ated in article 3(2) of the secretariat draft should be
incorporated in the definition. A further suggestion was
that the operations of trimming, dunnaging and lashing
should be added to that enumeration. The view was
expressed that the enumerated operations should be
merely examples of the additional operations to be
covered, rather than an exhaustive list. According to
another view, the definition of "operator" should not
specify the operations other than "safekeeping", or "care,
custody and control", and should merely refer to the
performance of safekeeping or the exercise of care,
custody and control in combination with or for the
purpose of performing other transport-related opera
tions. A further suggestion was to refer to operations
which facilitated the delivery of the goods to the person
entitled to receive them. A view was expressed that the
operations covered by the uniform rules should only be
those which the operator had undertaken to perform.

Paragraph (l)(b)

25. It was generally agreed that the uniform rules
should not apply to a carrier during the period of his
responsibility for the goods as a carrier under an interna
tional transport convention or national law, but that they
should apply to a carrier when he had the goods in his
charge outside that period. A view was expressed,
however, that paragraph (l)(b) should be deleted, and
the formulation used in article 1(1) of the UNIDROIT
preliminary draft Convention, Le. "acting in a capacity
other than that of a carrier", should be used, since that
formulation was simpler. According to another view, the
UNIDROIT formulation had the danger of being inter
preted so as to exclude the application of the rules to
carriers in all cases. Accordingly, it was suggested that
paragraph (l)(b) should provide that a carrier was not to
be considered to be an operator when he was responsible
for the goods under an international transport convention
or national law. Another suggestion was to refer to
applicable rules of law governing carriage, rather than to
an international transport convention or national law.

Paragraph (2)

26. Differing views were expressed as to whether
"safekeeping" should be defined. According to one view,
if the word was used in the uniform rules, it should be
defined. Various suggestions were made with respect to
how "safekeeping" should be defined. One suggestion
endorsed the definition set forth in paragraph (2) of
article 1 of the secretariat draft. In connection with that
definition, however, it was observed that the phrase "in
an area in respect of which he has a right of access and use
in common with others" could give rise to problems in
some legal systems. Another suggestion was that
"safekeeping" should be defined as the exercise of care,
custody and control over the goods. A third suggestion
was that "safekeeping" contemplated traditional opera
tions of warehousing and storage, although according to
another view the word could be interpreted more

broadly. A fourth suggestion was that the direct transfer
of goods from one means of transport to another without
their becoming stationary should be excluded from
safekeeping. In that connection, however, the view was
expressed that whether or not safekeeping existed, and
therefore whether or not the entity would be regarded as
an operator subject to the rules, should not depend upon
whether or not the goods became stationary. A fifth
suggestion was that "safekeeping" should be defined as
an obligation to maintain the goods in the same condition
in which they were received by the operator.

Paragraph (3)

27. The definition of "goods" in paragraph (3) was
found to be acceptable.

Paragraphs (4) and (5)

28. A view was expressed that, since each international
transport convention defined the type of carrier that was
subject to the convention, the uniform rules should not
introduce a new definition of "carrier", which could
conflict with the definitions in the conventions. In accord
ance with that view it was suggested that the uniform
rules should only refer to the definitions of carriers in the
international transport conventions. It was observed,
however, that that approach could present a problem in
the case of a carrier defined in a convention to which a
State adopting the uniform rules was not a party.
According to another view, the uniform rules did not
need to define "carrier" other than to state that the word
included multimodal transport operators.

29. It was generally agreed that the word "carrier"
would need to be defined only if the term "international
carrier" was defined. If the approach proposed by the
informal working party with respect to article 2 were
adopted, neither "carrier" nor "international carrier"
would need to be defined, but "international carriage"
would require definition.

B. Texts proposed by informal working party and notes
relating thereto

30. The informal working party proposed the following
texts for article 1 of the uniform rules. After the texts are
the notes which the Working Group agreed should be
added for guidance in consideration of the texts.

Article 1

For the purposes of this [Convention] [Law]:

[Alternative 1]

(1) (a) "Operator" means a person who undertakes
the care, custody and control of goods for the
purpose of providing or procuring transport
related services with respect to the goods, by
agreement or by taking the goods in charge.
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(b) "Transport-related services" includes such
services as storage, warehousing, loading, unload
ing, stowage, trimming, dunnaging or lashing.

(c) A person shall not be considered to be an
operator to the extent that he is responsible for
the goods as a carrier or multimodal transport
operator under applicable rules of law governing
carriage.

[Alternative 2J

(1) "Operator" means any person acting in a capacity
other than that of a carrier, who undertakes the
safekeeping of goods before, during or after carriage,
whether or not in combination with other transport
related operations, either by agreement or by taking in
charge such goods from a shipper, carrier, forwarder or
any other person, with a view to their being handed
over to any person entitled to take delivery of them.

[(2) "Safekeeping" means the exercise by a person of
care, custody and control over goods [in an area under
his control] [in an area under his exclusive control or in
an area in respect of which he has a right of access and
use in common with others].]

[Alternative 3J
(1) "Operator" means any person who performs or
procures the performance of cargo handling operations
such as loading, unloading, stowage, trimming,dun
naging, or lashing with respect to goods involved in
international carriage [before, during or after carriage],
to the extent that safekeeping constitutes part of the
operations.

(2) "Safekeeping" means the exercise by a person of
care, custody and control over goods [in an area under
his control] [in an area under his exclusive control or in
an area in respect of which he has a right of access and
use in common with others][, except that the direct
transfer of goods from one means of transport to
another without their becoming stationary shall not be
regarded as safekeeping].

* * *

(3) "Goods" includes any container, trailer, chassis,
barge, pallet or similar article of transport or packag
ing, if not supplied by the operator.

(4) "International carriage" means any carriage in
which the place of departure and the place of destina
tion are located in two different States[; however, if
and to the extent that the carriage of the goods is t.o be
performed in separate stages which are the subject of
individual transport contracts, "international carriage"
shall cover only those parts of the carriage in respect of
which the place of departure and the place of destina
tion are situated in different States].

Notes

a. Under alternative 1, the essential undertaking of
an operator must be the "care, custody and control" of
the goods for the purpose of providing or procuring
transport-related services with respect to the goods.
Under alternative 2, the essential undertaking must be
the "safekeeping" of the goods. Alternative 2 presents
the possibility of limiting the definition of an operator
to a person who undertakes traditional operations of
storage and warehousing, perhaps together with certain
additional transport-related operations (which could be
mentioned in article 3). This limitation could be
achieved by omitting the definition of "safekeeping" in
paragraph (2) of alternative 2, and interpreting
"safekeeping" to refer only to storage and warehous
ing. Such an approach could be narrower than the
approach in alternative 1 if the phrase "care, custody
and control" in alternative 1 is interpreted to refer to a
broader range of situations than storage and ware
housing.

b. Alternative 2 might also be narrower than alterna
tive 1 if the definition of "safekeeping" in paragraph (2)
of alternative 2 is limited to "the exercise by a person of
care, custody and control over goods in an area under
his control". On the other hand, alternative 2 could be
broader than alternative 1 if the definition of
"safekeeping" in paragraph (2) of alternative 2 is not
included, and the word "safekeeping" is interpreted
more broadly than "care, custody and control".

c. Alternative 1 could include stevedores and airport
cargo handlers if they exercise care, custody and
control over the goods. A view was expressed, how
ever, that those entities should not be regarded as
operators covered by the uniform rules. Another view
was expressed that alternatives 2 and 3 could also cover
such entities, depending upon what was done with the
words within square brackets in the definition of
safekeeping.

d. As in the case of alternative 2, under alternative 3
"safekeeping" is an essential element of the definition
of "operator". However, alternative 3 presents the
possibility of specifying that the direct transfer of goods
from one means of transport to another without their
becoming stationary is not to be regarded as safekeep
ing. This language could also be included in the
definition of safekeeping in alternative 2.

e. Alternatives 1 and 3 present ways in which opera
tions in addition to "care, custody and control" or
"safekeeping" could be incorporated into the definition
of operator.

f. Under alternatives 1 and 3, the essential element
(i.e. either "care, custody and control" or "safekeep
ing") is linked with other operations, while under
alternative 2 an entity would be considered an operator
whether or not safekeeping was linked with other
operations. A view was expressed that as the services
and operations mentioned in alternatives 1 and 3 were
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only examples, those alternatives were not narrower
than alternative 2 and could in practice cover all
safekeeping situations.

g. Alternatives 1 and 2 present different ways in
which to exclude from the definition of "operator" a
carrier while he is responsible for the goods under legal
rules governing carriage. In alternative 1 this might be
achieved by sub-paragraph (b); in alternative 2 it might
be achieved by the words "acting in a capacity other
than that of a carrier".

h. Paragraph (4) presents two alternative approaches
to defining "international carriage". One approach
would be to exclude the language contained within
square brackets, the other would be to include that
language. Possible consequences of each approach are
discussed in the notes to the text of draft article 2
proposed by the informal working party.

Article 2

A. Text proposed by Secretariat

31. With respect to sub-paragraph (a) in alternative 1
and paragraph (l)(a) in alternatives 2 and 3 in the
secretariat draft, one view supported the approach in
those paragraphs, Le. referring to goods located in the
territory of the State. The prevailing view, however, was
that the paragraphs should refer to operations performed
in the territory of the State. In support of that view it was
suggested that there was a danger that a reference to
goods located in the territory of the State might be
interpreted as requiring the goods to be located there
when the claim was brought, rather than when the loss or
damage occurred, and the goods might have been moved
out of the State by the time a claim was brought.

32. A view was expressed that those paragraphs would
not be needed if the uniform rules were adopted as a
model law. In support of that view it was suggested that a
State which had implemented the model law would
normally apply it in respect of loss or damage arising from
operations performed in the State; and whether it would
apply the law in respect of loss or damage arising from
operations performed in another State could be left to its
rules of private international law. According to another
view, however, the paragraphs should be included even if
the uniform rules were adopted as a model law.

33. With respect to the remainder of alternatives 1, 2,
and 3, it was generally agreed that the uniform rules
should apply only to operations performed in respect of
goods involved in international carriage. A question was
raised, however, concerning the scope of the concept of
involvement in international carriage. It was generally
agreed that goods should be regarded as being involved in
international carriage while they were covered by a
combined or multimodal transport contract in which the
place of departure and the place of destination were

located in two different States. Accordingly, terminal
operations performed with respect to such goods should
be covered by the uniform rules, even where, as part of
the combined or multimodal transport, the operator
received the goods from a domestic carrier and handed
the goods over to a domestic carrier. A question was
raised, however, as to whether the uniform rules should
apply in the case where the operator received the goods
from a domestic carrier and handed them over to a
domestic carrier as part of segmented, rather than
combined or multimodal, transport of goods between two
States (e.g. where both domestic carriers were covered by
one separate transport contract, or where each domestic
carrier was covered by a separate transport contract). A
view was expressed that the uniform rules should not
apply in those cases. However, an example was given of
the case where the operator received the goods from a
domestic carrier and handed them over to a domestic
carrier for carriage to an airport or a seaport, which could
be located nearby, to be loaded on to a ship or airplane
for international carriage. A view was expressed that the
uniform rules should apply to the operations of the
operator in such a case. It was generally agreed that the
uniform rules should apply to operations performed by an
operator in relation to goods involved in a stage of
segmented transport which was covered by a separate
contract in which the place of departure and the place of
destination were located in two different States.

34. According to another view, the uniform rules were
not needed for operations performed while the goods
were covered by a unimodal or multimodal transport
contract, since the carrier would be subject to a satisfac
tory liability regime in such cases; moreover, any question
of recourse by a carrier against an operator could be
resolved between them without the uniform rules.

35. Alternative 1 of article 2 in the secretariat draft
received some support. A view was expressed that that
alternative was the easiest to apply of the three alterna
tives of article 2. According to another view, however,
alternative 1 was too vague. In that connection a view was
expressed that it was important for the operator to be
able to determine when the uniform rules applied. A view
was also expressed that the alternative was too broad,
since it could apply in situations where the operator
received the goods from a domestic carrier and handed
them over to a domestic carrier.

36. Alternative 3 of article 2 was regarded as too
detailed and complex, and did not receive significant
support.

37. The greatest degree of support was expressed for
the general approach in alternative 2 of article 2. A view
was expressed that the approach was sufficiently flexible
and adequately limited the application of the uniform
rules to operations performed in the context of interna
tional carriage. However, a view was expressed that
paragraph (2) of alternative 2 should be replaced by a
definition of "international carriage". According to that
view, "international carriage" should be defined as car-
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riage in which the place of departure and the place of
destination were located in two different States; in the
case of segmented transport, "international carriage"
should cover only those segments in which the place of
departure and the place of destination were situated in
two different States. A suggestion was made that the
definition should be placed in article 1, rather than in
article 2.

38. A view was expressed that in order to deal with the
case where goods became involved in international car
riage while they were in the hands of an operator, or
ceased to be involved in international carriage while they
were in the hands of an operator, the presumption
provided for in paragraph (6) of alternative 3 should be
incorporated into article 2.

39. A view was expressed that article 2 should contain a
provision to the effect that the uniform rules would not
apply if the operator proved that he did not know and
could not have known from the information and
documentation presented to him that the goods were
involved in international carriage.

40. A view was expressed that the uniform rules should
apply only when maritime transport was involved. In
support of that view it was suggested that since in most
cases maritime transport was international, it would not
be necessary to attempt to limit further the application of
the uniform rules to operations in relation to goods
involved in international carriage.

B. Texts proposed by informal working party and notes
relating thereto

41. The informal working party proposed the following
texts for article 2 of the uniform rules. After the texts are
the notes which the Working Group agreed should be
added for guidance in consideration of the texts.

Article 2

(1) [Alternative IJ This [Convention] [Law] applies
whenever:

(a) the goods are located within the territory of
[a contracting] [this] State, and

(b) the goods are involved in international car
riage.

[Alternative 2J This [Convention] [Law] applies
whenever the ["operations"] are performed:

(a) in the territory of [a contracting] [this] State,
and

(b) in relation to goods which are involved in
international carriage.

(2) When goods in the charge of the operator which
were not involved in international carriage upon being

taken over by the operator later become involved in
international carriage, or goods in the charge of the
operator which were involved in international carriage
upon being taken over by the operator later cease to be
involved in international carriage, any loss or damage
suffered by the goods is rebuttably presumed to have
occurred while they were involved in international
carriage.

(3) However, this convention shall not apply where
the operator proves that he did not know and could not
have known from the information and documentation
presented to him that the goods were involved in
international carriage.

Notes

a. A question has been raised as to whether sub
paragraph (a) of paragraph 1 would be required or
might produce inappropriate results if the uniform
rules were adopted as a model law.

b. "International carriage" would be defined in para
graph (4) of article 1 as proposed by the informal
working party. A definition of that term as "any
carriage in which the place of departure and the place
of destination are located in two different States" could
be interpreted broadly. When read in connection with
article 2, for example, it could have the result that in
the case of segmented transport of goods from one
State to another the uniform rules would apply to
terminal operations performed in relation to goods
during a wholly domestic segment of the transport. A
narrower approach might be achieved by including in
the definition of "international carrier" the language
contained within square brackets in paragraph (4) of
the text of draft article 1 proposed by the informal
working party. Under that language a segment would
be regarded as "international carriage" only if, for that
segment, the place of departure and the place of
destination were situated in two different States.

c. In alternative 2 of paragraph (1), the word "opera
tions" would be replaced by whatever formulation was
used in article 1 to describe the covered operations.

Article 3

A. Text proposed by Secretariat

42. It was observed that paragraph (1) might be under
stood to mean that the operator was responsible for the
goods whenever he performed any operation in relation
to them within the basic period of responsibility set forth
in paragraph (1), including the operations mentioned in
paragraph (2), and that in such a case the extended period
of responsibility under paragraph (2) would overlap with
the period of responsibility under paragraph (1). It was
pointed out, however, that the times when goods were
taken over or delivered could not always be precisely
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identified and an operator might in some cases perform
operations with respect to the goods before having taken
them over or after having delivered them. Paragraph (2)
would extend the basic period of liability in paragraph (1)
to cover those situations. A suggestion was made that
paragraph (1) should refer to the taking over of the goods
by the operator for the purpose of safekeeping.

43. A view was expressed that the limit of the period of
the operator's responsibility should be the time when the
operator handed the goods over or made them available
to a person entitled to take delivery of them, so as to
exclude the application of the uniform rules if the
customer failed to take delivery of the goods.

44. A view was expressed that the words "such opera
tions as" within square brackets in paragraph (2) should
be retained so as to make clear that the enumeration was
not exhaustive. That would ensure that loss or damage
occurring during an operation closely related to loading
or unloading, but not specifically mentioned in paragraph
(2), would be covered by the rules. It was suggested that
the operations of trimming, dunnaging and lashing should
be added to the operations mentioned in paragraph (2).
According to another view, however, it was not necessary
to add those operations. It was generally agreed that the
ways in which the operations were referred to in articles 1
and 3 should be consistent.

B. Text proposed by informal working party and notes
relating thereto

45. The informal working party proposed the following
texts for article 3 of the uniform rules. After the text are
the notes which the Working Group agreed should be
added for guidance in consideration of the text.

Article 3

(1) The operator shall be responsible for the goods
[referred to in article 1] from the time he has taken
them in charge [for safekeeping] until the time he has
handed them over [or made them available] to the
person entitled to take delivery of them.

(2) If the operator has undertaken to perform or to
procure performance of such transport-related services
as discharging, loading, stowage, trimming, dunnaging
or lashing of the goods, even before their being taken
in charge or after their being handed over, the period
of responsibility shall be extended so as to cover such
additional operations also.

Notes

a. In order to be subject to the uniform rules an entity
would have to undertake to perform the operations
mentioned in article 1. The purpose of the present

article is to provide that once the entity qualifies as an
operator by undertaking to perform those operations
he is responsible for the goods under the uniform rules
from the time he takes them in charge until the time he
hands them over, or, if the final bracketed language in
paragraph (1) is included, until he makes them avail
able to the person entitled to take delivery of them.
The final form of the present article will depend upon
the formulation adopted for article 1.

b. It may be desirable to clarify the concepts of
"taking in charge" and "handing over".

c. If alternative 2 of article 1 is chosen, and the words
"for safekeeping" are included in paragraph (1) of
article 3, the initial period of responsibility could be
regarded as the period of safekeeping, and if so,
paragraph (2) of article 3 would be required in order to
extend the period of responsibility to cover operations
performed before or after safekeeping. If "for
safekeeping" is not included in paragraph (1), and if
the period between taking the goods in charge and
handing them over adequately describes the period of
time during which the operator could perform opera
tions with respect to the goods intended to be covered
by the uniform rules, then paragraph (2) might not be
needed.

d. A question was raised whether article 3 would be
needed if alternative 3 of article 1 were chosen.

Article 4

A. Text proposed by Secretariat

46. Reference was made to the large number of docu
ments that were used in connection with the international
transport of goods. It was generally agreed that the
documentation requirements of the uniform rules should
be minimal, so as not unduly to add to the burden of
documentation in international transport.

Paragraphs (1) and (2)

47. Considerable support was expressed for the view
that an operator should be obligated to issue a document
only if requested to do so by the customer. According to
another view, however, issuance of a document should be
compulsory. It was generally agreed that in the document
the operator should acknowledge receipt of the goods. A
view was expressed that the operator should also state in
the document such particulars concerning the condition
and quantity of the goods as was requested by the
customer of the operator, as far as those particulars could
be ascertained by reasonable means of checking. In that
connection, it was observed that in some cases, e.g. with
sealed containers, it might be excessively burdensome to
require the operator to open and perhaps strip the
containers in order to check the condition of the goods,
and the operator might be prevented from opening sealed
containers by customs laws or other laws. A suggestion
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was accordingly made that the rules should specify that
"reasonable means of checking" did not require the
opening of sealed containers.

48. A question was raised as to whether the word
"customer" should be used in paragraph (1) and else
where, or whether reference should be made to the
person with whom the operator was in a contractual
relationship. It was generally agreed that reference in the
rules to the contract between the parties should be
avoided, and that the word "customer" should be re
tained.

49. It was generally agreed that, in paragraph (1), the
operator should be obligated to issue the document
within a reasonable, rather than a specified, period of
time.

50. A proposal was made that the title of article 4
should be changed to "Acknowledgement of the receipt",
and tlJ.at the article should obligate the operator, at the
time' he takes the goods in charge, to acknowledge his
receipt of the goods by signing a dated document
presented by the customer. The document should indi
cate the date on which the goods were taken in charge,
the person entitled to receive the goods, and the descrip
tion of the goods necessary for their identification, and
the operator should note on the document any inaccuracy
or inadequacy of the particulars concerning the descrip
tion of the goods as far as he could ascertain them by
reasonable means of checking. If the operator failed to
acknowledge receipt of the goods he should be presumed
to have received them on the date and in the condition as
declared by the customer. In support of that proposal it
was noted that in the case of the transfer of goods by the
operator from one person or entity to another within a
short period of time, it was unrealistic to require the
customer to make a formal request for a document or for
particulars concerning the goods, and that the rules
should only require the operator to sign a document
tendered by the customer. In connection with the prop
osal, however, it was observed that the customer might
not present a document to the operator.

Paragraph (3)

51. It was generally agreed that the substance of para
graph (3) was acceptable. A view was expressed that, if
the issuance of a document was compulsory, the language
included within square brackets should be deleted.

Paragraph (4)

52. Considerable support was expressed for the sub
stance of paragraph (4). According to a contrary view,
however, it was preferable to leave the matters referred
to in that paragraph to be dealt with by national law. It
was also noted that certain terms appearing in paragraph
(4), such as "apparently good condition" or "presump
tion", might not be familiar in some legal systems.

53. With respect to the words "it is proven that" within
square brackets, one view favoured retaining the words,

while another view favoured deleting them. In favour of
retaining the words it was suggested that it would not be
appropriate for the operator to be presumed to have
received the goods in apparently good condition unless it
was proved that the customer had requested the operator
to issue a document or to state .on the document
information concerning the condition of the goods. It was
noted that in some cases disputes could exist as to
whether those requests had been made. In favour of
deleting the words, it was noted that the question of
whether such requests had been made could relatively
easily be placed in issue in legal proceedings, and that the
words were therefore unnecessary.

54. It was noted that the operator might not know
whether he had received the goods, or might deny that he
had received them. The view was accordingly expressed
that the presumption referred to in paragraph (4) should
not arise if the operator did not have an opportunity to
check the goods.

55. According to one view, the word "rebuttable"
should be deleted from paragraph (4). According to
another view, it should be retained, since in some legal
systems there existed the concept of an irrebuttable
presumption.

56. It was noted that under its. present wording para
graph (4) would give rise to a presumption that the
operator received the goods in apparently good condition
if he refused to state on the document the condition of the
goods, even though in the case of sealed containers he
would not be obligated to open the container to ascertain
the condition of the goods. In that connection a sugges
tion was made that the presumption should be limited to
the condition of the goods that could have been ascer
tained with reasonable means of checking.

Paragraphs (5) and (6)

57. It was generally agreed that the paragraphs were in
substance acceptable. A view was expressed that a stamp
or notation on an existing document should be sufficient.
A suggestion was made that paragraph (6) should also
provide for the operator to sign the document himself. It
was noted, however, that the operator would not usually
be a natural person.

B. Texts proposed by informal working party and notes
relating thereto

58. The informal working party proposed the following
texts for article 4 of the uniform rules. After the texts are
the notes which the Working Group agreed should be
added for guidance in consideration of the texts.

Article 4

(1) [Alternative IJ The operator shall [in all cases],
without unreasonable delay, either:
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[Alternative 2J Unless and to the extent that such
requirement is waived by the customer, the operator
shall, without unreasonable delay, either:

[Alternative 3J At the request of the customer the
operator shall, without unreasonable delay, either:

[Alternative 4J The operator may, at his option,
either:

[Alternative 5J The operator may, and at the
customer's request shall, without unreasonable delay,
either:

(a) acknowledge his receipt of the goods by
signing a document produced by the customer
identifying the goods and stating their condition
and quantity, or

(b) issue a signed document acknowledging his
receipt of the goods and the date thereof, and
stating their condition and quantity insofar as they
can be ascertained by reasonable means of
checking.

(2) If the operator fails to act in accordance with
either sub-paragraph (a) or (b) of paragraph (1), he is
rebuttably presumed to have received the goods in
apparently good condition.

(3) The document referred to in sub-paragraph (b) of
paragraph (1) of this article may be issued in any form
which preserves a record of the information contained
therein.

(4) A document under this article shall be signed by
the operator or on his behalf by a person having
authority from him. The signature may be made in
handwriting, printed, in facsimile, perforated,
stamped, in symbols, or made by any other mechanical
or electronic means.

[(5) The absence from the document of one or more of
the particulars referred to in paragraph (1) of this
article shall not affect the legal character of the
document as a document of the operator.]

Notes

a. The various alternatives to paragraph (1) reflect
various approaches to the question of whether and the
extent to which the operator should be obligated to
issue a document. The final wording of this provision
could contain elements of one or more of the alterna
tives.

b. A view was expressed that if the operator was
obligated to issue a document only at the request of his
customer, the value of the presumption provided for by
paragraph (2) would be limited.

c. A view was expressed that the phrase "without
unreasonable delay" in paragraph (1) was misleading,
and that a definite period of time should be specified.

d. Sub-paragraph (a) of paragraph (1) is intended to
take account of the practice in some terminals.

e. The phrase "reasonable means of checking" in sub
paragraph (b) of paragraph (1) is not intended to
require an operator to open sealed containers.

f With respect to paragraph (4), a view was express
ed that if another person was authorized to sign a
document on behalf of the operator, his ability to do so
by mechanical and similar means should be restricted.

g. A view was expressed that paragraph (5) was
needed in order to preserve the legal character of the
document. According to an opposing view, however,
such a provision was important in transport conven
tions where the transport document was negotiable,
constituted a document of title to the goods or served
as the contract of carriage; however, that was not the
case with the document of the operator, and paragraph
(5) was therefore unnecessary.

h. In accordance with a decision of the Working
Group at its eighth session, this draft article does not
deal with negotiable documents.

Article 5

59. The Working Group considered whether the
uniform rules should deal with delay by the operator in
handing over the goods. The prevailing view was that the
uniform rules should deal with delay. In support of that
view it was noted that delay could occur for a number of
reasons and was a problem which existed in practice. If
the uniform rules did not deal with delay, the liability of
the operator for delay would be governed by disparate
rules in national legal systems. Some legal systems
permitted the operator to restrict or exclude liability for
delay by contract. Providing a uniform legal regime for
delay would benefit cargo interests, and also carriers who
were subject to liability for delay under international
transport conventions and who would seek recourse
against operators for delay. In other legal systems, delay
could expose the operator to severe liability under
national law. Dealing with delay in the uniform rules
would enable the operator to benefit from the uniform
defences and limits of liability in cases of delay.

60. According to an opposing view, however, the
uniform rules should not deal with delay. Delay was not a
significant problem in practice. It was noted that if the
goods could not be found they could be treated as lost,
with liability imposed on the operator accordingly. Due
to the different types of operators, operations and goods
to be covered by the uniform rules, it would be difficult to
define what constituted delay.

Paragraph (1)

61. It was noted that under paragraph (1) it was
incumbent upon the claimant to prove that the occurr
ence which caused the loss or damage took place during
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the period of the operator's responsibility for the goods,
and that once he did so the burden would be on the
operator to prove that he, his servants or agents took all
measures that could reasonably be required to avoid the
occurrence and its consequences. It was observed that in
the performance ofhis functions the operator might make
use of the services of a person who was not a servant or
agent. It was generally agreed that reference to such a
person should be added to paragraph (1).

62. It was generally agreed that the operator should
have the burden of proof referred to in paragraph (1) in
respect of loss of or damage to the goods occurring while
he was responsible for them, since the goods would be in
his possession and he would have the knowledge and
evidence of the circumstances concerning the loss or
damage. It was noted, however, that contracts for termi
nal operations often imposed the burden of proof upon
the customer to prove that damage caused during the
stuffing and stripping of containers was due to the fault of
the operator, and it was suggested that that practice
should be taken into account in paragraph (1).

63. A view was expressed that the uniform rules should
deal with the liability of an operator for damage caused
by him to a means of transport which delivered goods to
him or took goods away from him. In that connection it
was noted that the financial consequences of the damage
could be great. The prevailing view, however, was that
the rules should deal only with the liability of the operator
for loss of or damage to goods or property taken over by
him for safekeeping (which might include containers,
chassis, trailers, or similar items) but that liability for
damage to property not taken over for safekeeping was
beyond the scope of the rules to be elaborated.

64. A view was expressed that the operator should be
required to prove only that he took all measures that
could reasonably be required "of him", since some
operators might not be equipped to take measures which
might be regarded as reasonably required. The prevailing
view, however, was that the liability of the operator
should be subject to an objective standard, rather than a
subjective one, and that the words "of him" should not be
added.

65. With respect to the sentence within square brackets
at the end of paragraph (1), a view,was expressed that the
sentence should be retained. The prevailing view, how
ever, was that the sentence should be deleted, since the
operator, who was often engaged in a commercial activ
ity, should be responsible for the acts of his servants or
agents, whether or not they acted within the scope of
their employment.

Paragraph (2)

66. Differing views were expressed with regard to
paragraph (2). In support of deleting that paragraph it
was suggested that the paragraph would interfere with
and limit the standard of liability set forth in para
graph (1). It was also suggested that the paragraph was

unnecessary, since a court would in any case consider the
factors mentioned in it. A further view was expressed that
the precise scope and meaning of the words "inter alia"
were not clear. In support of retaining the paragraph, it
was suggested that pointing out certain factors to be taken
into consideration by courts in determining what mea
sures were reasonably required would promote unifor
mity in court decisions and would be of help in those legal
systems in which the concept of reasonableness was not
familiar. It was also suggested that by virtue of the words
"inter alia" in paragraph (2), that paragraph would not
limit the liability imposed in paragraph (1); a court would
be free to consider other relevant circumstances. A
suggestion was made that the concerns of those who
favoured deleting the paragraph might be met by provid
ing that "due regard shall be had to all of the circumst
ances of the case, including, inter alia, the nature of the
goods and the nature of the operations to be performed
by the operator".

Paragraph (3)

67. Paragraph (3) was found to be acceptable.

Paragraph (4)

68. Paragraph (4) was found to be acceptable. A
suggestion was made, however, that the drafting of the
language towards the end of the paragraph should be
improved by referring to "a reasonable time after receiv
ing a request for the goods by the person".

Paragraph (5)

69. It was observed that it might not be appropriate to
enable the claimant to treat the goods as lost if they were
not in fact lost, but were not handed over within 60 days
for reasons known to both parties (e.g. an industrial
dispute). It was also observed, however, that in such
cases the operator might avoid liability for loss by
proving, in accordance with paragraph (1), that the delay
in handing over occurred despite his having taken mea
sures that could reasonably have been required to avoid
the delay.

70. It was noted that under paragraph (5) the 60-day
period would commence on the date when the customer
requested the goods. It was generally agreed that the
paragraph should provide for the period to commence on
the date agreed to by the parties for handing over of the
goods, or, in the absence of such an agreement, on the
date when the customer requested the goods. In that
connection it was observed that the operator might be
obligated to hand over the goods at a time agreed upon by
the parties, without a request.

71. A view was expressed that in the case of goods
which were stationary within a terminal, 60 days was an
excessive amount of time before the customer could treat
the goods as lost. It was suggested that 10 or 14 days
would be more appropriate.
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Article 6

Paragraph (1)

72. It was generally agreed that even if the uniform
rules were cast in the form of a model law, the limits of
liability should be expressed by reference to the Special
Drawing Right as defined by the International Monetary
Fund. If the rules were cast in the form of a convention,
the unit of account provision adopted by the Commission
at its fifteenth session3 should be used.

73. A view was expressed that a mechanism should be
provided for revision of the limits of liability. It was
observed that in the case of a convention one of the two
provisions adopted by the Commission at its fifteenth
session for revising limits of liability4 could be used, but
that in the case of a model law problems could exist in
choosing a forum to effectuate the revision. In that
connection it was suggested that if the uniform rules were
adopted as a model law, the adoption of the rules could
be accompanied by an expression that it would be
desirable for the limits to be revised periodically so as to
take account of inflation. According to another sugges
tion a revision of the limits should take account of limits
existing in international transport conventions which
were in force.

74. Various views were expressed as to whether the
uniform rules should establish a single limit of liability, or
whether the limit should depend upon the mode or modes
of transport served by the operator. According to one
view the rules should establish a single limit. In support of
that view it was observed that the operator might not
always know by what mode of transport the goods were
delivered to him or were taken away from him, and he
would in those cases not know which limit applied.
Furthermore, a multiplicity of possible limits would cause
undue confusion and uncertainty. It was also observed
that with respect to certain modes of transport the limits
of liability were not settled.

75. According to another view, if the goods were
delivered to or taken away from the operator by maritime
transport, the limits applicable to maritime transport
should apply; if maritime transport was not involved, a
higher limit should apply. According to a third view, the
limit should be the limit applicable either to the mode of
transport by which the goods were delivered to the
operator or the mode by which they were taken away
from him, whichever limit was higher.

Paragraphs (2) and (3)

76. The paragraphs were found to be acceptable.

3Report of the United Nations Commission on International Trade
Law on the work of its fifteenth session, Official Records of the General
Assembly, Thirty-seventh Session, Supplement No. 17 (A/37/17 and
Corr. 1 and 2 (English only», para. 63, annex I.

4Ibid., para. 63, annexes II and Ill.

Paragraph (4)

77. A question was raised as to what would be the result
if the enumeration of packages or shipping units in the
document issued by the operator differed from that in the
transport document. Subject to clarification of that point,
the paragraph was found to be acceptable.

Paragraph (5)

78. Paragraph (5) was found to be acceptable.

Article 7

79. In connection with paragraph (2), it was generally
agreed that not only servants and agents of the operator,
but also other persons of whose services the operator
made use, should be entitled to avail themselves of the
defences and limits of liability available to the operator
under the uniform rules.

80. A view was expressed that if, in paragraph (1) of
article 5, the operator was to be liable for loss, damage or
delay resulting from acts of his servants, agents or other
persons, those persons should be able to avail themselves
of the defences and limits of liability available to the
operator even if they acted outside their scope of
employment. A suggestion was made that the reference
to scope of employment in paragraph (2) of article 7
should therefore be deleted.

Article 8

81. With respect to paragraph (1), the prevailing view
was that the operator should not lose the benefit of the
limit of liability as a result of the acts of his agents or
other persons of whose services he made use. It was
observed in that regard that the operator could receive
more favourable insurance rates if the possibility of his
losing the benefit of the limit of liability was restricted.

Article 9

82. Various views were expressed with respect to the
approach taken in article 9. It was observed that the
article imposed certain obligations on the consignor of the
goods, who would often not be in a contractual relation
ship with the operator. A view was accordingly expressed
that the obligation imposed upon the consignor in the
article should instead be imposed on the customer of the
operator. It was also observed that the consignor of the
goods could be far removed from the operator in the
chain of transport, and it was suggested that the obliga
tions imposed on the consignor in article 9 should instead
be imposed on the "depositor" or "user" of the terminal.
A further view was expressed that since the purpose of
the uniform rules was to regulate the liability of the
operator for loss of or damage to goods taken in charge
by him, the rules should not deal with obligations owed to
the operator by another person.
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83. The prevailing view, however, was that the prob
lems arising in connection with dangerous goods were so
important that they should be dealt with in the uniform
rules, and the approach taken in article 9 was appropri
ate. In that connection a suggestion was made that the
uniform rules should clarify that the "consignor" was the
person who initially shipped the goods.

84. A view was expressed that paragraphs (2) and (3)
should deal with the case where the operator did have
knowledge of the dangerous character of the goods and
the goods damaged or threatened to cause damage to
property of the operator, in addition to the case where he
did not have knowledge. In particular, it was suggested
that paragraph 2(b) should permit the operator to destroy
the goods or render them innocuous even if he knew of
their dangerous character. According to another view,
the operator should be able to invoke the rights under
paragraphs (2) and (3) unless he had actual, rather than
implied, knowledge of the dangerous character of the
goods.

85. It was generally agreed with respect to paragraph
(2)(a) that the loss for which the consignor would be
liable to the operator should include not only any damage
to the property of the operator but also the costs to the
operator of destroying the goods or rendering them
innocuous and any liability imposed on him as a result of
loss or damage caused by the dangerous goods. A view
was expressed, however, that it might be appropriate to
provide limits to the liability of the consignor towards the
operator. With respect to paragraph (2)(b) it was gener
ally agreed that the operator should be able not only to
destroy the goods or render them innocuous, but also to
dispose of them by other means.

86. A suggestion was made that the operator's customer
should be required to disclose to the operator any special
storage requirements for the goods deposited or their
perishable nature, in view of the objective liability
imposed on the operator in article 5.

Article 10

87. It was observed that a container in respect of which
the operator had rights of security would often be owned
by a person other than the owner of the goods (e.g. by a
container leasing company) and with whom the operator
was in no contractual relationship. The view was accord
ingly expressed that the operator should be obligated to
make reasonable efforts to notify the owner of a con
tainer leased by the customer before exercising a right to
sell the container. According to additional views, the
operator should be obligated to make reasonable efforts
to notify owners of all goods subject to a right of sale by
the operator, and the rules should require the operator to
account to the customer for the balance of the proceeds of
the sale in excess of the sums due to the operator.
According to another view, however, issues concerning
the exercise of the right of sale, including notice and

disposition of the proceeds of the sale, should be left to be
dealt with by the applicable rules of national law.

88. A view was expressed that paragraph (3) served no
purpose, as it permitted the operator to sell the goods
only to the extent permitted by and in accordance with
applicable law, which would be the case even without
such a provision. According to another view, if paragraph
(3) specified which law should apply in dealing with those
issues, the paragraph could be useful to avoid conflict of
laws problems if the uniform rules were adopted in the
form of a convention; in that case the law referred to
should be the law of the place where the operations were
performed by the operator.

Article 11

89. It was generally agreed that the approach in article
11 was acceptable, except that the article should not treat
loss and partial loss differently. In that connection,
paragraph (2) should be deleted, and paragraph (1)
should refer only to loss, rather than to partial loss.

90. A further view was expressed that the article should
not distinguish between apparent and non-apparent loss
and damage; rather, there should be a single notice
period which was long enough to take into account the
problem that in some cases loss or damage might not be
discoverable until the goods reached their final destina
tion. It was generally agreed, however, that the notice
periods should be different for apparent and non
apparent loss and damage.

Article 12

91. It was generally agreed that there should not be a
separate limitation period for loss or damage caused by
intentional or reckless acts or omissions and for loss or
damage caused by other conduct; accordingly, the brack
eted language after the first sentence in paragraph (1)
should be deleted.

92. It was noted that in some legal systems the running
of the limitation period could be interrupted by means
other than by instituting arbitral or judicial proceedings,
and it was suggested that account should be taken of
those means in the article.

93. It was generally agreed that in the case of total loss
of the goods, the limitation period should commence on
the day the operator notified the person entitled to make
a claim that the goods were lost, or, if no such notice was
given, on the day that person could treat the goods as lost
in accordance with article 5.

Article 13

94. It was generally agreed that paragraph (1) was
acceptable.
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I
1

95. Differing views were expressed with respect to
paragraph (2). According to one view, the paragraph was
useful to ensure that the parties could agree to a different
liability regime for processing operations, and it should
be retained. The prevailing view, however, was that the
uniform rules were not intended to cover processing
operations, and therefore the paragraph was unnecessary
and should be deleted.

96. It was observed that paragraph (1) referred only to a
contract for the "safekeeping of goods", and it was
suggested that the provision should be made to corres
pond with the scope of the operations intended to be
covered by the uniform rules, which could include
operations in addition to safekeeping.

Article 14

97. It was generally agreed that article 14 should be
deleted if the uniform rules were adopted in the form of a
model law. It was suggested that in such a case the model
law should provide that the reports of the Working Group
and the Commission dealing with the elaboration of the
model law should be used as a guide to its interpretation.

Article 15

98. Article 15 was found to be acceptable, including the
language within square brackets. It was noted that that
language was necessary in order to take account of the
fact that some States adopted international transport
conventions by means of legislation.

Ill. Other business and future work

99. The Working Group, taking account of already
scheduled meetings of other organs dealing with topics in
the field of international transport which would be
attended by some representatives of member States and
observers of the Working Group, decided to recommend
to the Commission that the tenth session of the Working
Group should be held at Vienna from 1 to 12 December
1986. It also decided to recommend that, unless it
completed its work at the tenth session, the eleventh
session of the Working Group should be held for two
weeks in New York during the first half of 1987, prior to
the twentieth session of the Commission.

B. Working papers submitted to the Working Group on International
Contract Practices at its ninth session

1. Liability of operators of transport terminals: certain factual and legal aspects of
operations performed by operators of transport terminals: note by the secretariat (AI

CN.9/WG.II/WP.55)

[Original: English/French]
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INTRODUCTION

1. The Commission, at its seventeenth session (1984),
assigned to its Working Group on International Contract
Practices the task of formulating uniform legal rules on
the liability of operators of transport terminals (herein
after referred to as "operators").l The Working Group
commenced its work on this topic at its eighth session,
held at Vienna from 3 to 13 December 1984 (NCN.9/
260). In accordance with the decision of the Commission
at its seventeenth session,2 the Working Group decided to
base its work on document NCN.9/252, as well as on the
preliminary draft Convention on the Liability of
Operators of Transport Terminals adopted by the Inter
national Institute for the Unification of Private Law
(UNIDROIT) and the Explanatory Report thereto pre
pared by the UNIDROIT secretariat.3

2. At its eighth session the Working Group engaged in a
comprehensive consideration of the issues arising in
connection with the liability of operators before attempt
ing to draft detailed uniform rules (A/CN.9/260, para-

lReport of the United Nations Commission on International Trade
Law on the work of its seventeenth session, Official Records of the
General Assembly, Thirty-ninth Session, Supplement No. 17 (Al39/17),
paras. 105 to 113; see, also, Report of the United Nations Commission
on International Trade Law on the work of its sixteenth session, Official
Records of the General Assembly, Thirty-eighth Session, Supplement No.
17 (Al38/17), paras. 109 to 115.

2Report of the United Nations Commission on International Trade
Law on the work of its seventeenth session, Official Records of the
General Assembly, Thirty-ninth Session, Supplement No. 17 (A/38/17),
para. 113.

3The UNIDROIT preliminary draft Convention is reproduced in AI
CN.9/252, annex 11; the Explanatory Report is reproduced in AlCN.9/
WG.IIIWP.52/Add.1.

graph 12). These deliberations were based on two work
ing papers prepared by the UNCITRAL secretariat (N
CN.9/WG.II/WP.52 and WP.53). In the context of its
consideration of the scope of the uniform rules, the
Working Group requested the secretariat to prepare a
study on various aspects of the issue, taking into account
operations performed by operators as well as circum
stances relating to various modes of transport. It also
requested that the study consider legal aspects of the issue
arising from various international transport conventions,
including the points of time at which a carrier's responsi
bility for the goods began and ended, which could result
in the liability of a carrier overlapping that of an operator
and which could have implications for recourse actions by
a carrier against an operator (A/CN.9/260, paragraph 27).

3. This report has been prepared pursuant to the above
mentioned requests. It deals with various factual and
legal matters relevant to the issue of the scope of the
uniform rules, and also contains a section describing
practices with respect to inspection of goods taken over
by operators and documentation issued by operators.4

A draft of articles of uniform rules taking into account
the discussion in this report is contained in document
NCN.9/WG.IIIWP.56.

4In addition to engaging in its own investigations and research for the
preparation of this report, the UNCITRAL secretariat was provided with
a draft of a report prepared by the secretariat of the United Nations
Conference on Trade and Development (UNCTAD) on rights and duties
of container terminal operators and users (see AlCN.9/260, para. 96).
The final version of that report will be presented to. the 12th session of
the UNCTAD Committee on Shipping, which will be held from 10 to 21
November 1986.
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I. Overview of operators dealing with goods involved in
carriage

4. There exists a wide variety of types of operators who
deal with goods involved in carriage. They do not fall into
neat categories; rather, they present considerable over
lapping of functions as well as wide disparities with
respect to such factors as the nature of the operator, the
types of goods with which they deal, the operations they
perform, and the parties with whom they are in contrac
tual relationship and for whom they perform their ser
vices. Moreover, as will be seen, the nomenclature which
has traditionally been used to describe various types of
operators is not a satisfactory way of distinguishing
between them. The following discussion presents certain
characteristics of such operators in a systematic manner
designed to facilitate a treatment of some of the issues
arising in the context of legal rules governing the liability
of operators of transport terminals.

5. Some operators render comprehensive terminal ser
vices for carriers or cargo interests (i.e. consignors and
consignees), including loading and unloading of goods,
storage, and the types of operations described in section
Ill, below, within premises which they occupy, usually as
owners or lessees. These operators include those who
operate airports and sea, river, rail and road terminals.
Such operators very often serve more than one mode of
transport. For example, sea or river terminals usually
have rail and road links, and often load and unload
railway wagons and lorries, in addition to ships or river
craft. An inland road or rail facility may serve both rail
and road transport. Airports also have road and often rail
links, although airport personnel seldom load or unload
goods on to or from means of transport other than
aircraft. Sometimes such operators lease space or
facilities within their terminals to other operators, as in
the case of an operator of a rail terminal at which storage
space is leased to road carriers or freight forwarders.

6. There exist other types of operators who offer more
limited types of services in respect of goods than those
described above but who still perform their operations
within areas occupied by them. Such operators may limit
their services to one principal type of operation. They
include, for example, operators of "consolidation
centres", who consolidate goods for transport, e.g. by
containerizing goods of one or more consignees, and who
break down containerized or other consolidated ship
ments which have been transported internationally for
delivery to one or more consignees. They also include
operators of warehouses who store goods prior to, during
or after carriage. Warehouse operators may engage in
short-term storage directly related to transport (e.g. by
storing goods waiting to be loaded on to a means of
transport or to be picked up by the consignee after
unloading (often called transit storage)), long-term stor
age, or both. Customs or bonded warehouses store goods
pending the completion of customs formalities. Consoli
dation centres and warehouses may be located within or
near the premises of other operators who load or unload
the goods on to or from the means of transport; however,

195

warehouses used for long-term storage are often located a
distance from the place where the goods are loaded or
unloaded.

7. There also exist operators who perform certain types
of operations with respect to goods, but who do not have
their own premises where they perform such operations.
Rather, they perform their operations on goods located
within the premises of another operator or within or on
the means of transport. Such operators include those who
supply labour and equipment to be used by a second
operator, a carrier or a cargo interest to unload goods
from a means of transport and deposit them in a terminal
owned by the second operator or load them directly on to
another means of transport, or to load goods from a
terminal owned by a second operator onto a means of
transport. (In sea transport such operators are sometimes
referred to as longshoremen or stevedoring companies.)
They also include various types of operators who inspect
goods, fumigate goods, and perform similar operations in
the premises of another operator or within or on the
means of transport.

8. As already indicated, the distinction among the
various types of operators who perform operations in
respect of goods involved in carriage is blurred, because
the functions and operations performed by one type of
operator are also performed by other types. An effort to
distinguish between various types of operators is not
assisted by reference to the traditional nomenclature used
for entities who perform services other than carriage in
connection with international transport. For example,
operators styling themselves as stevedoring companies
may perform certain other operations in addition to their
traditional function of loading and unloading goods. They
may also have premises of their own where they store the
goods or keep them during the performance of those
operations. Storage and other types of operations, includ
ing loading and unloading of goods, may also be per
formed by operators known as ship-brokers or ship's
agents, dock agents, and landing agents, as well as by
freight forwarders (whether they act as principals or as
agents for cargo interests). Warehouse operators often
perform various operations in addition to storage. An
inland road/rail terminal may act as a storage and
distribution centre (see paragraph 17, below). Carriers
sometimes operate their own sea, road or rail terminals
where they store goods and perform handling and other
operations. Certain manufacturing enterprises operate
their own terminals in connection with their import of raw
materials or export of their products; such operations
may also be performed at these terminals for other
enterprises. Finally, a combined or multimodal transport
operator may undertake carriage and all storage, hand
ling and other operations in respect of the goods from the
time they are taken over from the consignor until the time
they are handed over to the consignee.

9. With respect to their ownership, some operators are
state enterprises or publicly owned; this is often the case
with rail terminals and airports, as well as with customs
warehouses (although bonded warehouses are frequently

I
I
I
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privately owned). Other operators are owned by private
commercial enterprises. Some are owned by enterprises
whose sole business is to store or perform terminal
operations with respect to goods involved in carriage;
others are owned by enterprises involved in other aspects
of the transport of goods (e.g. carriers, freight forward
ers); still others are owned by manufacturing or trading
enterprises. Some are owned by entities comprised of
various combinations of the enterprises mentioned above.

10. Operators represent a wide range of levels of
technical and operational sophistication. Some are heav
ily labour-intensive and use equipment and handling
techniques of relatively low levels of sophistication.
Others employ equipment and techniques of highly
advanced levels of technological and engineering sophisti
cation. These facilities are generally able to handle goods
with greater speed and efficiency, and often with less risk
of loss of or damage to the goods, than less sophisticated
ones.

11. Types of goods involved in carriage

11. The goods handled by operators are of many
different types. These include unitized goods (e.g. goods
unitized in containers, roll-on/roll-off (Ra/Ra) carriers,
and barge-carrying vessels); break-bulk goods; bulk
goods (e.g. ores, cement, grains; goods of this nature may
also be containerized or transported in bags as break-bulk
cargo); and liquid goods (such goods may also be
containerized). Some operators specialize in serving par
ticular types of goods (e.g. containerized goods, bulk
goods, liquid goods, timber, ores); others serve a wide
variety of goods. Specialization in particular types of
goods often represents a relatively advanced stage of
development in the organization of transport-related
operations serving a particular area. Some operators,
such as operators of sea terminals, sometimes store, and
even manage the distribution of, empty containers
belonging to a carrier or a container supplier, as well as
other equipment associated with the transport of goods,
such as chassis for the road transport of containers or
barges for the transport of goods on barge-carrying
vessels.

12. The differing characteristics of and circumstances
associated with various types of goods often result in
differing practices of operators with respect to each type.
These differing practices include differences as to:

(a) Methods of handling (e.g. containers may be
handled with gantry cranes, straddle carriers, and fork-lift
trucks; bulk cargo may be loaded and unloaded with
scoops, conveyor belts running between the terminal and
the means of transport, or chutes; break-bulk cargo may
be handled with cranes and fork-lift trucks; liquid cargo
may be loaded and unloaded through pipes or tubing);

(b) Types of operations performed (e.g. operations
may be performed with respect to certain types of goods
which are not performed with respect to other types, such
as cleaning grain, compacting coal to avoid spontaneous

combustion, edging timber (e.g. cutting the ends to make
uniform stacks), washing and disinfecting containers: see
chapter III, below);

(c) Methods of storage (e.g. containers, Ra/Ra
vehicles and some bulk goods may be stored in open
areas, while other goods (e.g. grain, break-bulk goods)
are stored in covered or sheltered areas; refrigerated
containers with perishable goods must be connected to an
electricity supply to run the refrigeration mechanism);

(d) The flow of goods through the premises of the
operator (e.g. full containers are usually kept in a
container terminal only for short periods of time; they are
either transferred directly from one means of transport to
another or are kept within the terminal for a maximum of
a few days to await loading on to a means of transport or
pick-up by the consignee; break-bulk goods are often
kept for longer periods of time); and

(e) Practices concerning inspection of goods taken
over by an operator (e.g. goods which are enclosed in
sealed containers or Ra/Ra vehicles, and some bulk
goods, are seldom inspected, while uncrated machinery is
normally inspected (see chapter VI, below».

Ill. Operations performed with respect to goods
involved in carriage

13. The following overview of the various types of
operations performed with respect to goods involved in
carriage is provided in order to facilitate consideration of
the scope of the uniform rules (discussed in chapter IV,
below).

A. Loading and unloading ofgoods

14. Although goods are sometimes loaded On to and
unloaded from means of transport by carriers or by cargo
interests, they are typically loaded and unloaded by
operators. The identity of the party who loads and
unloads the goods and the legal regime applicable to
these operations is important since, statistically, goods
are at greatest risk of damage during these operations.

15. When goods are unloaded by an operator, they are
removed from the means of transport by the personnel
and equipment of the operator. At that point, various
things might happen to the goods. For example, they may
be loaded directly on to another means of transport
without ever touching the ground or they may be carried
within the premises of the operator before being loaded
directly on to another means of transport; they may be
put on the ground for a very short period of time and then
loaded on to another means of transport; they may be
brought to a transit shed or transit area within the
premises of the operator to await loading on to another
means of transport or pick-up by the consignee; they may
be brought to a customs or bonded warehouse pending
clearance of customs formalities; or they may be brought
to a long-term storage area. The situations in the case of



Part Two. Liability of operators of transport terminals

loading of goods on to a means of transport are essentially
the opposites of those just described.

16. An operator may perform various operations ancil
lary to loading and unloading operations while the goods
are on board or within a means of transport. Such
operations may include, for example, stowage (placing
cargo in proper order in the hold of a means oftransport),
trimming (distributing the load in the means of trans
port), dunnage (placing material about or below cargo to
prevent damage during transport), and lashing of contain
ers on board a vessel. In some cases, such as cargo aboard
an ocean vessel, such operations are usually performed by
the operator under the supervision of the master of the
vessel. In other cases, these operations may be performed
without the supervision of the carrier, such as when they
are performed in respect of goods loaded on to a rail
wagon on a private siding within the premises of the
operator.

B. Storage ofgoods

17. Goods may be kept or stored by an operator under
various circumstances. As mentioned above, outbound
goods may be kept for short periods of time in a transit
shed or transit area or kept or stored in a warehouse for
varying periods of time prior to loading on to the means
of transport, while inbound goods may also be kept or
stored in a customs or bonded warehouse. Sometimes,
consignors and consignees store goods with operators for
indefinite or long periods of time until they are needed.
(Such goods should probably not be regarded as being
involved in carriage: see chapter IV, B, below.) In some
cases, a cargo interest may use an operator as a distribu
tion centre, his goods being taken over from the carrier
by the operator and stored within the premises of the
operator until the cargo interest instructs the operator to
release or deliver the goods to a customer of the cargo
interest or to load the goods on to a means of transport to
be transported to the customer. In effect, the cargo
interest uses such an operator to store his inventory. In
such cases the operator may also engage in pick-up and
delivery of goods (see paragraph 22, below).

18. While the goods are being kept or stored by the
operator, various other operations, such as many of those
discussed in the following paragraphs, may be performed
with respect to the goods by the operator or by some
other person.

C. Packing and packaging of goods; stuffing and strip
ping of containers

19. An operator may be requested by his customer to
pack or re-pack goods in packaging which is suitable for
transport. For example, goods received by the operator in
bags may be placed into smaller bags. In addition, the
operator may repair packaging which has been damaged,
whether the packaging was received by the operator in
the damaged condition or suffered damage while in the
charge of the operator.
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20. An operator may also be requested by his customer
to package goods for commercial marketing, e.g. by
filling bottles with wine received in tanks. The perform
ance of such operations usually takes place during long
term storage or at distribution centres (see paragraph 17,
above).

21. Some operators may also stuff or strip containers.
Stuffing operations may involve consolidating shipments
of several consignors into a single container (e.g. a
container owned by the carrier, a container leasing
company or the operator); or goods of a single consignor
may be stuffed into a container (which may also be owned
by the carrier, a container leasing company, or the
operator, or by the consignor). An operator may also
strip containers received by him under circumstances
analogous to those just described.

D. Carriage of goods by operator

22. Operators sometimes undertake to transport goods
between their premises and places outside their premises.
For example, some operators pick up goods from consig
nors or deliver goods to consignees. Others transport
goods between a main terminal and a warehouse or
consolidation centre located away from the main termi
nal, which may be owned by the operator who owns the
main terminal or by a different operator. Operators of
distribution centres sometimes pick up goods from their
customers for storage prior to transport, and carry goods
to their ultimate destinations on instructions from their
customers. In the case of barge-carrying vessels, the
vessel may moor offshore and the barges containing the
goods may be unloaded into the water to be towed to the
terminal by tug boats owned by the operator of the
terminal.

E. Preparation or processing of goods

23. Operators sometimes engage in operations involv
ing the preparation or processing of goods. In some cases,
these operations change the nature, condition or quantity
of the goods; in other cases, they do not. Still other cases
fall somewhere in between. Examples of preparation or
processing operations are the following: cleaning and
fumigating grains; ripening fruit; drying timber; edging
timber; de-salting hides; processing iron ore to improve
its characteristics or to increase its iron content (this
involves, e.g., washing, grinding, screening, processing
into pellets or briquettes); grinding soybeans and
manufacturing soymeal and oil from ground beans.

F. Operations with respect to empty containers

24. Some operators store containers for their owners
(e.g. carriers or container leasing companies). They often
deodorize, disinfect, clean and repair these containers. In
addition, they may manage the stocks and distribution of
containers on behalf of their owners.

I
I
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IV. Issues relating to scope of application of uniform
roles

25. Prevailing views were expressed at the eighth ses
sion of the Working Group concerning two issues bearing
upon the scope of application of the uniform rules: that
the rules should apply only when safekeeping was
involved, and that the rules should apply only in the
context of international transport (A/CN.9/260, para
graphs 14 and 23). These issues are discussed in the
following subsections.

A. Safekeeping ofgoods

26. Since safekeeping of goods is a key element in the
delimitation of the scope of application of the uniform
rules, it is important for there to exist within the Working
Group a common understanding as to the meaning of
safekeeping. Also, it will be useful for the uniform rules
themselves to define what is meant by this term.

27. For the purpose of determining the scope of applica
tion of the uniform rules, safekeeping may be defined as
the exercise by an operator of custody over goods within
an area under his control. This definition has two key
elements: the concept of custody and that of an area
being under the control of the operator.

1. Custody

28. The concept of custody connotes the keeping,
guarding, care, or security of the goods. It carries with it
the notion of the goods being within the immediate
physical control of the one exercising custody. It would
usually not be applied in cases where a person has the
overall legal responsibility over or ownership of goods,
but does not have immediate physical control. In some
cases, whether goods are within the custody of an
operator may depend upon provisions of the contract
between the operator and his customer, or upon laws,
regulations or usages applicable at the place where the
goods are located. For example, when an operator
performs loading or unloading operations, or operations
on or within a means of transport, such as stowage,
dunnage, lashing or trimming (see paragraph 16, above),
such contractual provisions, laws, regulations or usages
may determine whether and, if so, when, the goods come
into or leave the custody of the operator. In the case of
operators such as stevedores or longshoremen who simply
supply labour and equipment to be used in loading or
unloading goods and who perform their operations exclu
sively within a means of transport or within the premises
of another operator, such operators would often not be
considered to have custody of the goods during the
operations performed by them.

2. Area under control of operator

29. The area under the control of the operator includes
an area where the operator is an exclusive occupant (e.g.
as an owner or as a lessee). The operator would be an

exclusive occupant in the area within the boundaries of
the terminal or other premises of the operator and, in
most cases, the water areas adjacent to quays where
vessels serviced by the operator are moored. In the case
of offshore loading and unloading terminals for bulk or
liquid goods, vessels moor alongside loading and unload
ing platforms which are linked to the shore terminal by a
pipe or other conveyor of the goods to and from the
vessel. The offshore platform and conveyor would be
regarded as areas under the control of the operator.

30. The area under the control of the operator should
perhaps also include areas where the operator is not an
exclusive occupant, but to which he has a right of access
and use in common with other operators or other entities,
such as wharves which are shared by two or more
operators. An operator using such a wharf or comparable
area could be deemed to have the area within his control
during the time when he has an exclusive right to its use
for the purpose of loading, unloading or performing other
operations with respect to goods.

31. The Working Group may wish to consider whether
the area under the control of the operator for the purpose
of defining safekeeping should be limited to the types of
areas described in the preceding paragraphs, or whether
the operator should be considered to be in control of any
area which he occupies for the performance of operations
with respect to the goods, even those which he does not
occupy exclusively, such as areas within the premises of
carriers or other operators. Such an approach would
considerably broaden the scope of safekeeping. It would,
for example, include operations performed by operators
within or on board a means of transport (e.g. stowage,
dunnage, lashing and trimming). It would also include the
operations of longshoremen and stevedores, if the goods
were within the custody of those operators.

3. Application of definition in concrete cases

32. To assist in a further understanding of the possible
scope of the definition of safekeeping proposed above,
the following paragraphs contain examples of concrete
situations which would and which would not constitute
safekeeping.

33. The following situations would be covered by the
definition of safekeeping proposed above, and would be
covered by the uniform rules if the requisite relation to
international carriage also existed (see section B, below):

(a) When the goods (including, e.g., those within
containers as well as the containers themselves) are in
indefinite or long-term storage within an area under the
control of the operator;

(b) When the goods are kept by the operator in a
transit shed or transit area under his control;

(c) During those portions of loading and unloading
operations when the goods are within the custody of the
operator in an area under his control (see paragraph 28,
above);
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(d) When the goods are unloaded by the operator
from one means of transport, brought within an area
under his control and immediately loaded on to another
means of transport, whether or not the goods ever
become stationary within the area or actually touch the
ground. In such cases safekeeping would exist during the
period when the goods were within the custody of the
operator and within an area under his control. Note may
be taken of the case of a sea terminal dealing with bulk
goods or with containers where equipment of the
operator extending beyond the edge of the quay picks up
the goods from one vessel moored alongside the quay and
immediately deposits them in another vessel, also moored
alongside the quay, without bringing the goods back over
the edge of the quay. In most cases the mooring area
adjacent to the quay would be included within the
premises owned by or leased to the operator, or would be
an area to which the operator had a right of access and
use in common with others, and safekeeping could thus
be said to exist during the performance of those opera
tions. Where it is not, safekeeping would not exist;

(e) While the goods are within the custody of the
operator within an area under his control and are
undergoing any other operations (e.g. packing and re
packing, packaging, consolidation, preparation and pro
cessing: see chapter Ill, C and E, above);

(f) While goods are in or on a rail wagon or lorry
chassis within an area under the control of the operator,
during such time as the wagon or chassis is within the
custody of the operator (e.g. until the road or rail carrier
takes over the chassis or wagon);

(g) While goods are on a barge in water alongside the
operator's quay, during such time as the barge is within
the custody of the operator (e.g. until it is taken over by
the carrier of the barge), if the water area is under the
operator's control.

34. In the following situations the goods would not be
within the safekeeping of the operator under the defini
tion proposed above:

(a) During operations performed by an operator with
respect to goods on or within a means of transport and
performed under the control of the carrier, as in the cases
of stowage, dunnage, lashing, and trimming. These
operations would be excluded because they do not take
place within an area under the operator's control as
defined above, and in most cases also because the goods
are not in the custody of the operator (see paragraph 28,
above);

(b) During those portions of loading and unloading
operations when the goods are not within the custody of
the operator or within an area under his control;

(c) During operations performed by an operator
while the goods are within an area under the control of
another operator (see paragraph 7, above), for example,
in the case of stevedores or longshoremen who simply
remove the goods from a means of transport located
within or alongside the premises of another operator, and
either deposit the goods in those premises or carry the

goods through those premises and load them on to
another means of transport. The goods would not be
within the safekeeping of the operator who performed
those operations, although they could be within the
safekeeping of the operator within whose premises the
goods were deposited or carried if that operator could be
said to have custody of them;

(d) During other operations performed with respect
to goods, such as fumigation and inspection (see para
graph 7, above), while the goods were within the custody
of, and an area under the control of, another operator or
a carrier. The goods would be in the safekeeping of the
operator who has the custody of the goods, and not the
one performing the operations.

B. Relationship with international carriage

35. With respect to the required relationship of the
uniform rules with international carriage, a choice may be
made as to the focus of this relationship. The following
possibilities exist: (a) that the safekeeping and other
operations to be covered by the rules must be related to
international carriage, and (b) that the goods to be
covered by the uniform rules must be involved in
international carriage. The approach designated as (a)
was the one adopted in the UNIDROIT preliminary draft
Convention (article 2 (b». The choice between these two
approaches may make little difference with respect to the
points of time at which the uniform rules apply or cease to
apply. However, for ease of analysis, and on the theory
that the objective of the uniform rules is to deal with
liability for loss of or damage to goods while the operator
is responsible for them, rather than a failure of the
operator to achieve certain results from particular opera
tions, the following discussion will be based on the
approach designated as (b), without, however, prejudg
ing the ultimate result on the issue. The discussion would
apply equally to either approach.

36. With respect to the nature and extent of the
required involvement of the goods in international car
riage, and thus the breadth of application of the uniform
rules, the following illustration may be considered:

(domestic) (domestic) (int'l) (domestic) (domestic)
consignor -- A -- B -- C-- D -- consignee

---State X---][---State Y---

In this illustration goods are transported domestically to
operator A (e.g. an inland road or rail terminal) located
in State X. There, they are taken over by another
domestic carrier and transported to operator B (e.g. a sea
terminal) also located in State X. At B, the goods are
loaded on to a means of transport (e.g. a ship) and
transported internationally to operator C (e.g. a sea
terminal) located in State Y. There, they are taken over
by a domestic carrier and transported to operator D (e.g.
an inland road or rail terminal) located in State Y. They
are then transported to the consignee.
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37. The Working Group may wish to consider whether
the uniform rules should cover goods in the custody of all
of the operators in the chain of transport from the
consignor to the consignee (i.e. A, B, C and D). Such a
result may be appropriate when the goods are covered by
a contract for multimodal transport or combined trans
port, in which the multimodal transport operator (MTO)
or combined transport operator (CTO) undertakes to
perform or procure the carriage of the goods as a
principal from the consignor to the consignee. In such a
case the goods would be legally as well as factually
involved in international carriage at all stages in the chain
of transport. Moreover, in the case of an MTO who is
subject to a unitary liability regime such as will exist
under the United Nations Convention on International
Multimodal Transport of Goods (the "Multimodal Con
vention") when it comes into force, his right of recourse
against each operator within the chain would be best
protected by subjecting all of them to the uniform rules,
since the liability regime applicable to the operator under
the uniform rules would be similar to that applicable to
the MTO under the Multimodal Convention. In the case
of the CTO, the question of protecting the right of
recourse against an operator by co-ordinating the liability
regimes applicable to the CTO and to the operator would
in some cases be less important. Combined transport
contracts typically provide in essence that in cases where
the loss or damage can be proved to have occurred during
a particular stage of carriage, the liability of the CTO is
governed by the mandatory liability regime (Le. one
which cannot be departed from by contract) applicable to
that stage under an international convention or national
law. In such cases, therefore, the regime governing the
liability of the CTO would be the same as the regime
governing an operator against whom he seeks recourse.
However, the question of recourse is important for a
CTO where loss or damage can be proved to have
occurred while the goods were in the custody of an
operator, but the liability regime under national law can
be departed from by contract. In such cases the CTO is
typically subject to a more severe liability regime under
his combined transport contract with his customer than
the regime governing the operator's liability to the CTO.

38. Even in the case of segmented transport (Le. when
each stage of the transport is performed pursuant to a
separate contract and is governed by a separate liability
regime) the goods could be regarded as being factually
involved in international carriage while they are in the
custody of all of the operators in the chain of transport.
There would be maximum uniformity if the uniform rules
covered goods in the custody of all such operators.
However, it may be questioned whether such uniformity
is necessary. In this regard it may be noted that operators
A and D in the illustration in paragraph 36, for example,
each take over the goods from a domestic carrier and
hand them over to another domestic carrier. The
liabilities of those carriers for loss of or damage to the
goods would be governed by domestic law. The goods in
the custody of such operators are not involved in interna
tional carriage in the legal sense; and operations per
formed by these operators with respect to the goods

would not be immediately relevant to the relationship
between parties to a contract of international carriage
(see, e.g., paragraphs 67 and 68, below). Since an
international carrier (other than an MTO or aCTO,
discussed in the previous paragraph) would not be
responsible for the goods in the custody of the operators,
the necessity to protect the right of recourse of an
international carrier does not arise. It therefore might be
considered unnecessary for an international uniform
regime to govern the liability of those operators, whether
from the point of view of a claim by the cargo interest
directly against the operator, or a recourse action by a
carrier against the operator.

39. With regard to the way in which the involvement of
the goods in international carriage is to be formulated in
the uniform rules, the Working Group at its eighth
session favoured an objective approach (AJCN.9/260,
paragraph 20). If it were desired that the uniform rules
cover goods in the custody of all operators within the
chain of transport of goods from one State to a destina
tion in another State (e.g. in the custody of operators A,
B, C and D in the illustration in paragraph 36), the rules
might provide that they apply to goods involved in
carriage in which the place of departure and the place of
destination are situated in two different States.5 How
ever, such a formulation might give rise to questions in
particular situations. An example is the following case: in
the illustration given in paragraph 36, above, operator A,
who· received the goods from the domestic carrier, is a
distribution centre (see paragraph 17, above); when the
goods were transported to A, the consignor had not yet
sold the goods and thus had not determined their ultimate
destination, but he instructed A to store the goods
pending further instructions; one month later, the consig
nor sold the goods to a foreign buyer and instructed A to
hand them over to a domestic carrier to be transported to
B, who would hand the goods over to the international
carrier. In such case a question may arise as to whether
the goods became involved in international carriage when
they were handed over by the consignor to A, or only
when they were handed over by the domestic carrier to B.
It may be noted that in the case given even when A is
instructed to hand the goods over to a domestic carrier for
transport to B, he might not know that the goods will
ultimately be transported to another State. The transport
documentation which would be handled or seen by A
would not necessarily show that the goods were to be
transported internationally (see paragraphs 46 to 49,
below).

40. Another approach may be, for reasons given in
paragraph 38, above, to limit the scope of the uniform
rules to goods which are in the custody of an operator
who deals directly with an international carrier (e.g.
goods in the charge of operators Band C in the
illustration in paragraph 36, above). A starting point for
such an approach might be to provide that goods are

5This is in essence the approach adopted in the UNIDROIT prelimi
nary draft Convention (article 2(b)) and one which received support
within the Working Group (see A/CN.9/260, paras. 20 and 21).
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involved in international carriage if the operator takes
over the goods from an international carrier, Le., one
who carries the goods from a place of departure in one
State to a place of destination in another State, with
instructions to hand them over to someone entitled to
take delivery of them (e.g. another carrier or the consig
nee), and when the operator takes over the goods from
anyone (e.g. the consignor or a carrier) with instructions
to hand them over to an international carrier. In both
cases, the instructions might appear on a document
accompanying the goods (e.g. a transport document or a
cargo manifest); or they may be communicated to the
operator by a relevant party (e.g. a carrier or a cargo
interest) or his agent. The reasons for the requirement in
each case that the indicated instructions be given to the
operator when he takes over the goods are the following.
Where the consignor hands over the goods without an
undertaking to deliver the goods to an international
carrier (e.g. the case where a supplier delivers goods to a
distribution centre with instructions to store the goods for
an indefinite period of time until they are sold by the
supplier and the supplier further instructs the distribution
centre regarding to whom to hand them over), it may not
be realistic to consider the goods to be involved in
international carriage unless and until the operator is
instructed to hand the goods over to an international
carrier (see paragraphs 43 and 44, below), or unless they
are the subject of a combined or multimodal transport
contract (see paragraph 42, below). Similarly, when an
operator takes over goods from an international carrier
without instructions as to their further disposition, the
international carriage might be regarded as having ended
when he takes them over. It may be noted that cases in
which an operator takes over goods without instructions
as to their further delivery are often cases where the
goods are to be stored by the operator for an indefinite or
long period of time (e.g. by a distribution centre pending
instructions from his customer regarding to whom to
deliver the goods) or where the operator is the final
destination of the goods. The requirement that the goods
be taken over by the operator with instructions as to their
delivery would exclude these cases from the uniform
rules. (However, such goods might later be deemed to be
involved in international carriage if the customer later
instructs the operator to deliver them to an international
carrier: see paragraphs 43 and 44, below). If the Working
Group wished to include within the coverage of the
uniform rules the cases described above in which the
operator takes over the goods without instructions as to
their delivery, it could provide simply that the goods are
considered to be involved in international carriage if the
operator handed them over to an international carrier or
took them over from an international carrier.

41. If it is decided that an international carrier should be
covered by the uniform rules during a period when he is
not responsible for the goods under an international
convention or even under national law governing carriage
(see paragraph 50, below), then the goods may be
considered to be involved in international carriage
when he takes them over, as well as during any period
when he retains them after his responsibility as a carrier
ends.

42. In some cases, goods which are the subject of a
contract for multimodal transport or combined transport
may be within the custody of an operator, who is not the
MTO or CTO, in circumstances other than those men
tioned above. For example, the operator may receive the
goods from a consignor or a domestic carrier with
instructions to hand them over to a domestic carrier. The
Working Group may wish to consider whether such goods
should also be considered to be involved in international
carriage. First, such goods may in a factual sense be
regarded as being involved in international carriage.
Second, considering such goods to be involved in interna
tional carriage and thereby making the uniform rules
applicable to them would protect the right of recourse
against the operator by an MTO, and in many cases by a
CTO (see paragraph 37, above).

43. The Working Group may wish next to consider
cases in which goods which are not in'Volved in interna
tional carriage might be converted into being involved in
such carriage while still in the custody of the same
operator. For example, goods may be deposited with an
operator by his customer for storage with no instructions
as to their delivery and for an indefinite period of time,
and the customer may later decide to transport the goods
internationally. Or, the operator may receive the goods
from a person or entity who is not an international
carrier, with instructions to deliver to another person or
entity who is not an international carrier, and the
customer may later change his mind and instruct the
operator to deliver the goods to an international carrier.
With respect to such situations, an approach may be to
provide that the goods are converted to being involved in
international carriage when the operator agrees to deliver
the goods to an international carrier. Such an agreement
might occur, for example, when the operator enters into a
new contract with his customer in which he undertakes to
deliver the goods to an international carrier, when he
accepts instructions from his customer to effect such
delivery, or, if such instructions have not previously been
accepted, when he begins to implement such instructions.

44. The uniform rules may also deal with the case where
goods which are involved in international carriage may
cease to be so involved. This could occur when the
operator takes over goods from a person who is not an
international carrier with instructions to deliver them to
an international carrier, or takes over goods from an
international carrier with instructions to deliver them to a
person entitled to take delivery of them (who mayor may
not be an international carrier), and either the instruc
tions concerning delivery are withdrawn or amended, or
the operator cannot comply with such instructions (e.g.
due to an inability to locate the person or entity who is to
receive the goods or the failure of such person to take
over the goods). In such cases the question of involve
ment of the goods in international carriage might be
resolved in the following ways:

(a) Where the operator has taken over the goods from
a person who is not an international carrier with instruc
tions to deliver the goods to an international carrier. If the
instructions are withdrawn or amended so as to require
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delivery of the goods to an entity who is not an
international carrier or if the operator cannot effect
delivery to the international carrier, one approach may be
to provide that the goods are not considered to have been
involved in international carriage at all from the time the
operator took them over. The theory behind this
approach is that the goods would not have actually
entered international transport. Another approach may
be as follows: in the case of the withdrawal or amendment
of the instructions, to provide that the goods cease to be
involved in international carriage from the time of the
withdrawal or amendment of the instructions; in the case
of inability of the operator to effect delivery to the
international carrier, to provide that the goods cease to
be involved in international carriage either after the
expiration of a reasonable period of time after the
operator has placed the goods at the disposal of the
international carrier or at such time as the operator and
his customer may agree. In any event, if the operator
later agrees to deliver the goods to an international
carrier (e.g. by accepting instructions to deliver the goods
to an international carrier), or becomes able to deliver
the goods to the international carrier, the goods might be
considered as being involved in international carriage
from the time of such agreement or when the operator
begins to effect such delivery, as the case may be. The
operator may be regarded as beginning to effect such
delivery when, for example, he prepares the goods for
transport or moves them from a long-term storage area to
a transit area;

(b) Where the operator has taken over the goods from
an international carrier with instructions to deliver them to
a person entitled to take delivery of them. An approach
may be to provide that the involvement of the goods in
international carriage ends when the original instructions
concerning delivery are withdrawn, or, if the person to
whom the operator was instructed to deliver the goods
cannot be located or the operator otherwise cannot effect
such delivery, either upon the expiration of a reasonable
period of time after the operator has placed the goods at
the disposal of that person, or at such a time as the
operator and his customer may agree. 6 It may be ques
tioned whether the international carriage should be
considered finally to have come to an end upon such
events, or whether the goods might again be considered
to be involved in international carriage if the operator
later agrees to deliver the goods to an international
carrier, or when the operator begins to effect delivery to
the original international carrier, as the case may be.

45. Under the approaches discussed above it may be
difficult in some cases to establish whether loss or damage
suffered by the goods occurred while they were involved
in international carriage, or before such involvement
began or after it ended. To deal with such cases, the

6Por example, general conditions of one operator contain the
following provision: "The temporary warehousing which [the operator]
performs in the scope of its stevedoring services, lasts up to 14 days after
the goods have been unloaded from the vehicle, unless a shorter or
longer term has been agreed upon. After this time-limit, the client has
either to remove the goods, or to make an agreement on public
warehousing of the goods, in compliance with these General terms and
conditions. "

uniform rules might provide a rebuttable presumption
that the loss or damage occurred while the goods were
involved in international carriage.

46. An additional question which the Working Group
may wish to consider in connection with the formulation
of the requisite relationship with international carriage is
the possibility of applying a particular formulation satis
factorily in practice. This may be viewed from two
perspectives - that of the operator and his insurer being
able to determine whether or not goods are involved in
international carriage at or before the time when the
operator takes over the goods (e.g. with respect to the
operator's liability insurance coverage and the price to be
charged by the operator for his services), and that of an
operator and his insurer, and a court or arbitral tribunal,
being able to make this determination after a question or
dispute has arisen. It may also be important for the
operator to know at the time when he takes over goods
whether they are involved in international carriage if his
obligations in respect of documentation are different
under the uniform rules from what they would be under
the otherwise applicable law.

47. It may not be necessary for an operator or his
insurer to identify with certainty at the time of taking over
the goods whether that particular consignment of goods is
or is not involved in international carriage, and thus
subject to the liability regime under the uniform rules.
With respect to liability insurance coverage, for example,
an operator may obtain coverage on a blanket basis,
under which the insurer would cover the operator's
liability for all goods in his custody, whether liability was
under the legal regime of the uniform rules or not. The
cost of such coverage would be an overall premium based
upon an estimate that a certain percentage of the goods
coming within the custody of the operator would be
subject to the liability regime under the uniform rules,
and the rest would be subject to another liability regime.
This overall cost would be incorporated by the operator
in his general pricing scheme. With respect to documenta
tion which the operator is obligated to issue, the operator
would not have to know the status of the goods when he
takes them over if the document which he issues is
adequate to satisfy his obligations both under the uniform
rules and under rules of law which would otherwise apply
(e.g. if he routinely issues a document which includes at
least the information which he would be obligated to
include if the goods were covered by the uniform rules).
His normal document would be more likely to satisfy the
requirements of the uniform rules if these requirements
were restricted to a minimum.

48. In any event, under the approach described in
paragraph 39, above (Le. where the uniform rules apply
to goods involved in carriage in which the place of
departure and the place of destination are situated in two
different states), in most cases it would be evident to an
operator when he takes over goods whether or not the
goods were involved in international carriage. For exam
ple, the goods may be accompanied by a transport
document or another document indicating that the places
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of departure and destination are located in two different
States. Moreover, in the illustration given in paragraph
36, above, operators Band C (who hand the goods over
to and take them over from the international carrier)
would know of the involvement of the goods in interna
tional carriage. Under the approach described in para
graphs 40 to 42, above (i.e. limiting the scope of the
uniform rules to goods which are in the custody of an
operator who deals directly with an international carrier),
there is an even greater likelihood that the operators who
would be subject to the rules would know of the
involvement of the goods in international carriage.

49. Even if it is not necessary for an operator to be able
to identify with certainty at the time of taking over goods
whether the goods are involved in international carriage,
when goods do suffer loss or damage while in the custody
of the operator, it would ultimately have to be deter
mined whether or not the operator's liability was gov
erned by the uniform. rules (e.g. in the context of
negotiation between the operator and his insurer, or
between the operator or his insurer and the claimant or, if
necessary, in dispute settlement proceedings). Either of
the approaches to formulating the requisite link with
international carriage discussed above (i.e. those discus
sed in paragraph 39 and in paragraphs 40 to 42), could be
applied with reasonable facility in negotiations or by
dispute settlement bodies to determine whether or not
the goods were involved in international carriage.

V. Periods of responsibility of carrier

50. The following discussion concerns the periods of
responsibility of carriers? engaging in various modes of
transport of goods under international transport conven
tions.s The time when this responsibility begins and ends
are of relevance in two respects. First, in some cases a
carrier in charge of goods may be responsible for the
goods under the convention only for part of the period
during which the goods are in his charge, and may be
responsible for the goods as a bailee for the remaining
time. By virtue of international transport conventions a
degree of uniformity has been achieved as to the liability
of carriers for loss of or damage to goods during periods
of carriage regulated by the conventions; however, the
liability of carriers for loss of or damage to goods in their
custody outside those periods remains subject to dispa
rate rules contained in contracts between carriers and
cargo interests, and in rules of national law. The Working
Group might consider it desirable to promote uniformity
with respect to the liability of carriers for loss or damage
occurring during those later periods by having the
uniform rules on the liability of operators cover the
safekeeping of goods by carriers during those periods. A
consideration of the situations which may arise in this

7The term "carrier" as herein used includes a multimodal transport
operator under the Multimodal Convention.

Bit should be noted that the issues discussed in this section also arise
when no international convention is applicable to the international
carriage, and when the carriage is governed by national law.

regard might assist the Working Group in considering this
issue.

51. Second, during a period when the goods are in the
custody of an operator, the carrier may also be respons
ible for the goods, either as a carrier under an interna
tional transport convention or as a bailee. If so, and if the
goods suffer loss or damage during this period, the carrier
would be liable to the cargo interest and would seek
recourse from the operator. The ability of the carrier to
obtain full recourse would depend upon the extent to
which the rules governing the liability of the operator
coincide with the rules governing the liability of the
carrier.

52. International transport conventions vary with
respect to the points of time when the responsibility of a
carrier for goods as a carrier under the conventions begins
and ends. Relevant provisions of such conventions are set
forth in the following paragraphs.

A. International transport conventions

1. Carriage of goods by sea

53. International Convention for the Unification of Cer
tain Rules of Law relating to Bills of Lading (1924)
[Original: French]. The carrier's responsibility for the
goods as a carrier covers the period "from the time when
the goods are loaded on to the time they are discharged
from the ship" (article 1(e». The Convention provides
that the carrier or shipper may enter into an "agreement,
stipulation, condition, reservation or exemption as to the
responsibility and liability of the carrier or the ship for the
loss or damage to, or in connection with, the custody and
care and handling of goods prior to the loading on, and
subsequent to the discharge from, the ship on which the
goods are carried by sea" (article 7).

54. United Nations Convention on the Carriage of
Goods by Sea, 1978 (Hamburg) ("Hamburg Rules")
Article 4 provides as follows:

"1. The responsibility of the carrier for the goods
under this Convention covers the period during which
the carrier is in charge of the goods at the port of
loading, during the carriage and at the port of dis
charge.

"2. For the purpose of paragraph 1 of this article, the
carrier is deemed to be in charge of the goods

"(a) from the time he has taken over the goods from:

(i) the shipper, or a person acting on his
behalf; or

(ii) an authority or other third party to whom,
pursuant to law or regulations applicable
at the port of loading, the goods must be
handed over for ,shipment;
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"(b) until the time he has delivered the goods:

(i) by handing over the goods to the consig
nee; or

(ii) in cases where the consignee does not
receive the goods from the carrier, by
placing them at the disposal of the consig
nee in accordance with the contract or with
the law or with the usage of the particular
trade, applicable at the port of discharge;
or

(Hi) by handing over the goods to an authority
or other third party to whom, pursuant to
law or regulations applicable at the port of
discharge, the goods must be handed over.

"3. In paragraphs 1 and 2 of this article, reference to
the carrier or to the consignee means, in addition to the
carrier or the consignee, the servants or agents, respec
tively of the carrier or the consignee."

2. Carriage of goods by air

55. Convention for the Unification of Certain Rules
relating to International Carriage by Air (1929) ("Warsaw
Convention") [Original: French]. The period of the
carrier's responsibility is the period of "carriage by air",
Le. the "period during which the luggage or goods are in
charge of the carrier, whether in an aerodrome or on
board an aircraft, or, in the case of a landing outside an
aerodrome, in any place whatsoever" (article 18(2». If
carriage by land, sea or river outside an airport takes
place as part of the performance of carriage by air for the
purpose of loading, delivery or trans-shipment "any
damage is presumed, subject to proof to the contrary, to
have been the result of an event which took place during
the carriage by air" (article 18(3».

3. Carriage of goods by road

56. Convention on the Contract for the International
Carriage of Goods by Road (CMR) (1956). The carrier is
liable for loss of or damage to the goods "occurring
between the time when he takes over the goods and the
time of delivery..." (article 17(1».

57. When the carriage cannot be carried out in accord
ance with the terms of the consignment note, or when the
carrier cannot effect delivery of goods after their arrival
at the destination,

"the carrier may immediately unload the goods for
account of the person entitled to dispose of them and
thereupon the carriage shall be deemed to be at an end.
The carrier shall then hold the goods on behalf of the
person so entitled. He may however entrust them to a
third party, and in that case he shall not be under any
liability except for the exercise of reasonable care in the
choice of such third party" (article 16(2».

4. Carriage of goods by rail

58. Agreement concerning the International Carriage of
Goods by Rail (SMGS) (1966) [Original: French].

"The railway shall be liable .,. from the time of
acceptance for carriage until delivery of the goods at
the station of destination, or, where goods are for
warded to a country whose railways are not party to the
present Agreement, until dispatch of the goods with a
waybill conforming to that laid down in the other
international agreement" (article 22(1».

59. Appendix B to the Convention concerning Interna
tional Carriage by Rail (COTIF) (1980).

"The railway shall be liable for loss or damage resulting
from the total or partial loss of, or damage to, the
goods between the time of acceptance for carriage and
the time of delivery ... " (article 36(1».

"Acceptance is established by the application to the
consignment note and, where appropriate, to each
additional sheet, of the stamp of the forwarding
station, or accounting machine entry, showing the date
of acceptance" (article 11(1». This procedure "must be
carried out immediately after all the goods to which the
consignment note relates have been handed over for
carriage" and the relevant charges have been paid or a
security has been deposited. "The procedure shall be
carried out in the presence of the consignor if he so
requests" (article 11(2». "The handing over of goods
for carriage shall be governed by the provisions in force
at the forwarding station" (article 20(1».

"Loading shall be the duty of the .railway or the
consignor according to the provisions in force at the
forwarding station, unless otherwise provided in the
Uniform Rules or unless the consignment note includes
a reference to a special agreement between the consig
nor and the railway" (article 20(2». "The consignor
shall be liable for all the consequences of defective
loading carried out by him ., .. The burden of proof of
defective loading shall rest upon the railway" (article
20(3».

"It shall be equivalent to delivery to the consignee if,
in accordance with the provisions in force at the
destination station:

"(a) the goods have been handed over to Customs or
Octroi authorities at their premises or ware
houses, when these are not subject to railway
supervision;

"(b) the goods have been deposited for storage with
the railway, with a forwarding agent or in a
public warehouse" (article 28(2».

"The provisions in force at the destination station or
the terms of any agreements with the consignee shall
determine whether the railway is entitled or obliged to
hand over the goods to the consignee elsewhere than at
the destination station, whether in a private siding, at
his domicile or in a railway depot. If the railway hands
over the goods, or arranges for them to be handed over
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in a private siding, at his domicile or in a depot, delivery
shall be deemed to have been effected at the time when
they are so handed over. Save where the railway and the
user of a private siding have agreed otherwise, operations
carried out by the railway on behalf of and under the
instructions of that user shall not be covered by the
contract of carriage" (article 28(3».

5. Multimodal transport of goods

60. United Nations Convention on International Multi
modal Transport of Goods (1980):

"The responsibility of the multimodal transport
operator for the goods under this Convention covers
the period from the time he takes the goods in his
charge to the time of their delivery" (article 14(1».
(The delimitation of this period is comparable to the
delimitation of the period during which a carrier is
responsible for goods under the Hamburg Rules (see
paragraph 54, above».

B. Summary

61. The identification of precise points of time when the
responsibility of a carrier under an international transport
convention begins and ends (e.g. when the goods are
considered to have been loaded or unloaded, when the
carrier is considered to have taken the goods over or
taken them in charge, and when he is considered to have
delivered them) is extremely complex, subject to differing
interpretations,9 and sometimes depends upon the par
ticular facts of individual cases, including the provisions
of the contract between the parties. However, for the
purposes of the work of the Working Group, the follow
ing general observations may be relevant.

62. Under all international transport conventions, the
carrier is responsible for the goods as a carrier during the
period of actual transport, and he would not be consi
dered an operator during that period. Therefore, the
question of whether the uniform rules on the liability of
operators should apply during that period does not arise.
Also, since a separate operator is not involved during that
period, the question of recourse does not arise.

9For example, in some legal systems, under the Warsaw Convention,
the carrier ceases to be "in charge" of goods at an airport when the goods
are handed over to the consignee or when they have been made available
to the consignee. In other legal systems a carrier ceases to be in charge of
the goods when he can no longer exercise control and supervision over
the goods, e.g. when he complies with an obligation to deliver the goods
to the customs authorities at an airport. In still other legal systems the
responsibility of the carrier under the contract of carriage does not cease
until he ceases to be legally (as distinct from factually) in charge of the
goods, and he does not cease to be legally in charge until the goods are
accepted by the consignee or his agent. This may occur before, when or
after the goods are physically handed over to the consignee or his agent.
Some legal systems following the latter approach have held the carrier
responsible as a carrier even when the goods were in a customs
warehouse. Similarly, questions may arise as to when goods are "loaded"
or "unloaded" under the Hague Rules, or when goods are "placed at the
disposal" of the consignee under the Hamburg Rules and Multimodal
Convention.
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63. The situation is more complex with respect to the
periods prior to the time when the goods have been
loaded on to the means of transport and after they have
been unloaded. For example, some shipping companies
own facilities where goods are stored and handled prior to
or after transport by them, as do railways, road carriers
and combined and multimodal transport operators. Prior
to loading, the goods may be handed over by the
consignor directly to the carrier. The responsibility of the
carrier under the regime established by some transport
conventions commences when he takes the goods overlO

(e.g. under the Hamburg Rules, Warsaw Convention,
CMR, SMGS and Multimodal Convention). Under the
Hague Rules, however, the carrier does not become
subject to the mandatory liability regime provided therein
until the goods are loaded. If he has custody of the goods
before that time, he could be regarded as a bailee. Under
the Hague Rules the carrier may enter into any agree
ment or stipulation regarding his responsibility and liabil
ity for the goods during that period, as well as during the
period after unloading when he retains custody of the
goods. Such an.agreement could, for example, extend the
applicability of the liability regime under the Hague
Rules to the periods of time prior to loading or after
unloading, or it could limit or exclude liability for loss of
or damage to goods during those periods.

64. In other cases prior to loading, the consignor might
hand over the goods to an operator for keeping or storage
and subsequent loading on to the means of transport. The
operator might act either for the consignor or the carrier;
also, the operator might be one to whom the goods are
required by law to be handed over (e.g. a customs
authority) prior to loading for export. If the operator
were acting for the consignor, the carrier would normally
have no responsibility for the goods. If the operator were
acting for the carrier, the carrier might be responsible for
the goods prior to loading as a carrier under an interna
tional transport convention, or as a bailee, depending
upon when, under the convention, his responsibility as a
carrier began (e.g. upon taking the goods over or upon
loading). In either case, if the carrier were held liable for
loss or damage occurring while the goods were in the
custody of the operator, he would seek recourse against
the operator. In the case of the handing over of the goods
by a consignor to a customs authority or similar entity,
questions may arise as to when the goods had been
handed over by the consignor or taken over by the
carrier.

65. The situation at the end of transport is comparable
to the situation before the beginning of transport. After
unloading, the goods may be retained by the carrier, or
they may be deposited with an operator engaged by the
carrier or by the consignee or with a customs authority.
The points of time when the responsibility of a carrier for
the goods under the international transport convention

lOSometimes the responsibility commences when the goods are
located in specific places, e.g. under article 4(1) of the Hamburg Rules,
at a port. That raises the question, however, whether a container yard
operated as part of a port, but not physically contiguous to the berthing
facilities, is a part of the port under that text.
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ends vary widely. For example, such responsibility may
end when the goods are unloaded (as under the Hague
Rules), when the goods are handed over to the consignee
or his agent (as in some cases under the Hamburg Rules,
COTIF and Multimodal Convention), when the goods
are deposited for storage (as in some cases under
COTIF) , when the goods are handed over to customs
authorities (as in some cases under the Hamburg Rules,
COTIF and Multimodal Convention); when the goods
are placed at the disposal of the consignee (as in some
cases under the Hamburg Rules and Multimodal Conven
tion), or when the carrier ceases to be "in charge" of the
goods (as under the Warsaw Convention). In some of
these cases the goods may remain in the custody of the
carrier or of an operator engaged by him after his
responsibility as a carrier under the international trans
port convention has ended (e.g. after the goods are
unloaded, or after the goods are placed at the disposal of
the consignee). The results with respect to the status of
the carrier after his reponsibility as a carrier under an
international transport convention ends, and the overlap
ping of the liability of the carrier with that of an operator
and its implications with respect to recourse actions, are
analogous to those prior to the beginning of transport and
discussed in the previous paragraph.

VI. Inspection of goods taken over by operator

66. During transport, when goods are handed over by
one party and taken over by another they are often
inspected as to their apparent or observable condition
and as to their quantity (i.e. weight, count, volume or
dimensions). The results of the inspection may be
recorded in a document issued by the party who takes
over the goods. Such documents may serve as evidence of
the condition or quantity of the goods when they were
taken over by the various carriers and intermediaries in
the transport chain, and thus help to establish the stage at
which any loss of or damage to the goods occurred. This
would be relevant in an action by a cargo interest against
a carrier or an operator, or by a carrier against an
operator in a recourse action. The last party in the
transport chain - the consignee - usually must, within a
short period of time after taking over the goods, inspect
the goods and notify the relevant parties of any loss or
damage. If he fails to do so he may lose the right to claim
for such loss or damage.

67. When an inspection is performed upon goods taken
over by an operator, the inspection will in some cases be
immediately relevant only to the contractual relationship
between the operator and his customer. Thus, when an
operator acting for a consignor takes over the goods from
the consignor, or an operator acting for a carrier takes
over the goods from the carrier, an inspection establish
ing the condition or quantity of the goods when the
operator took them over will be immediately relevant
only in a claim by the consignor against the operator, or
in a claim by the carrier against the operator, as the case
may be.

68. In many cases, however, an inspection of goods
taken over by an operator will also be immediately
relevant to the relationship between the parties to a
contract of carriage. For example, if a carrier under an
international transport convention becomes responsible
for goods as a carrier upon taking them over, and an
operator acts in his behalf in taking goods over from a
consignor or another carrier, an inspection at the time of
taking over the goods by the operator would establish the
condition of the goods at the time the carrier became
responsible for them as a carrier, and would be relevant
in a claim by the cargo interest against the carrier under
the contract of carriage. It would also be relevant in a
recourse action by the carrier against the operator, and in
an extra-contractual claim by the cargo interest against
the operator.

69. Similarly, if at the end of carriage the goods are
taken over from a carrier by an operator acting for the
consignee, an inspection is relevant in a claim by the
consignee against the carrier as well as in one against the
operator. Moreover, in such cases the operator might be
obligated by law or by his contract with the consignee to
protect the rights of the consignee against the carrier, by
giving due notice to the carrier of any loss of or damage to
the goods discovered upon taking them over.

70. The current practices with respect to the inspection
of goods taken over by operators vary widely. Whether
an inspection is performed at all, and if so, the scope of
the inspection, depends on such factors as the nature of
the goods, the equipment available to the parties, the
time and expense involved in an inspection, the nature
and duration of the operations to be performed by the
operator, whether the inspection is relevant to the rights
of his customer under a contract of carriage (see para
graphs 67 and 68, above) and the scope of the inspection
needed under the law governing the carriage. When
goods are transferred by the operator directly from one
means of transport to another, they are seldom inspected
unless the customer of the operator requests an inspec
tion. An inspection is also sometimes dispensed with
where only very short-term storage is involved. When an
inspection is performed, usually only certain particulars
concerning the goods are checked. For example, inspec
tion of containerized goods is normally limited to check
ing the apparent condition of the container and counting
the number of containers loaded or unloaded. Containers
may in some cases be weighed (e.g. when there exist
grounds to doubt the weight noted on a transport
document). Inspecting the condition of goods is some
times dispensed with where the risk of damage to the
goods is small (e.g. in the case of iron ore). Such goods
are in many cases, but not always, weighed. The weighing
of goods may in some cases be too time-consuming or
expensive, as in the case of large quantities of bulk cargo
of low specific value. The counting of goods consisting of
a large number of items may in some cases be impractical,
and may be replaced by weighing or checking volume. In
some cases, the operator may take samples of the goods
for analysis, but usually only upon the request of his
customer.
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71. When an inspection is performed upon goods taken
over by an operator from a carrier, and also when the
operator hands the goods over to a carrier, it is often, but
not always, performed in the presence of representatives
of the operator as well as of the carrier. In some cases, a
representative of the cargo interest may also be present.

72. With respect to documentation issued by operators,
here, too, the practice varies. In some cases no document
is ever issued (e.g. in cases in which the goods are within
the custody of the operator for only a short period of
time, such as in the case of direct transfer of goods from
one means of transport to another). Also, in some cases,
an operator who takes over goods issues certain docu
ments relating to the transport of the goods (e.g. an
airport operator may issue a cargo manifest, or on behalf
of the carrier, an air waybill), and does not issue a
separate depository document. In other cases a deposit-

ory document is issued only upon request of the cus
tomer; in still other cases it is issued as a matter of course.
The contents of the document and the time of issuance
depend in part upon the scope and time of the inspection.
In some cases an operator issues a simple receipt for the
goods. This may take the form of a separate document, or
may be simply a stamp upon an existing document, such
as a transport document. In other cases, a document is
issued containing information relevant to the condition or
quantity of the goods when they were taken over. Even
when the document contains information about the
condition or quantity of the goods, it may contain a
reservation, such as "customer's information" or "said to
contain", in effect denying responsibility for the accuracy
of the information. Such reservations are included in
cases where inspection was performed when the operator
took over the goods, as well as in cases where an
inspection was not performed.

2. Liability of operators of transport terminals: draft articles of uniform rules on the
liability of operators of transport terminals and comments thereon: note by the

secretariat (A/CN.9/WG.IIIWP.56)

[Original: English]
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INTRODUCTORY NOTE

1. This document contains the text of draft articles of
uniform rules on the liability of operators of transport
terminals, together with comments on those draft articles,
to serve as a basis for discussion by the Working Group in
connection with the formulation of uniform rules. A
decision has not yet been taken as to the ultimate form of
the rules. However, at its eighth session the Working
Group agreed that its discussions should proceed under
the assumption that the uniform rules would have a
normative character (e.g. a convention or a model law)
rather than a contractual character (e.g. general contract
conditions) (NCN. 9/260, paragraph 13). For ease of
analysis, the present text has been drafted as a model law.
The substance of the draft articles would be the same
under either a convention or a model law. However, a
convention would contain certain additional provisions,
such as a preamble and final clauses. Such provisions
could be provided at a later time if the Working Group
decided that the uniform rules should be cast in the form
of a convention (see ibid., paragraph 90).

2. The comments following each draft article generally
do not repeat points made with respect to the same or
similar articles of the UNIDROIT preliminary draft
Convention on the Liability of Operators of Transport
Terminals (reproduced in A/CN.9/252, annex I1, and
hereinafter referred to as the "UNIDROIT draft") in the
Explanatory Report to that draft text prepared by the
UNIDROIT secretariat (reproduced in A/CN.9/WG.II/
WP.52/Add.1, annex).

Draft articles of uniform rules on the liability of operators
of transport terminals

Article 1

DEFINITIONS

For the purposes of this Law:

(1) (a) "Operator of a transport terminal" (hereinaf
ter referred to as "operator") means any person
engaged against remuneration who undertakes the
safekeeping of goods before, during or after carriage
with a view to handing the goods over to any person
entitled to take delivery of them.

(b) A carrier may be considered to be an operator
under this Law, except that he shall not be consi
dered to be an operator in respect of goods during
the period of his responsibility for the goods under
an international transport convention or national
law governing unimodal, combined or multimodal
transport.

(2) "Safekeeping" means the exercise of custody over
goods in an area under the exclusive control of the person
exercising the custody or in an area in respect of which he
has a right of access and use in common with others.

(3) "Goods" includes any container, trailer, chassis,
barge, pallet or similar article of transport or packaging,
if not supplied by the operator.

(4) "Carrier" means any person who concludes a uni
modal, combined or multimodal transport contract as a
principal and who assumes responsibility for the perform
ance of the contract.

[(5) "International carrier" means any carrier who per
forms carriage in which the place of departure and the
place of destination are located in two different States.]

Comments

1. Paragraph (l)(a) and (b) The use in a legal text ofthe
term "operator" rather than "OTT" as a shorthand
expression for operator of a transport terminal may be
preferable from a stylistic point of view.

2. The phrase "person engaged against remuneration"
has been included rather than the phrase "person ... who
undertakes against remuneration the safekeeping of
goods", which appears in the UNIDROIT draft (article
1(1)), for the following reason. Under the UNIDROIT
draft, the safekeeping must be undertaken against remun
eration. However, in the frequent cases where an
operator undertakes to perform certain handling or other
operations with respect to goods within his safekeeping, it
is likely that the remuneration received by the operator
will be more for those operations than for the safekeep
ing, which will be ancillary to the operations. In some of
these cases a question may arise as to whether safekeep
ing has been undertaken against remuneration.

3. The phrase "acting in a capacity other than that of a
carrier", which appears in article 1(1) of the UNIDROIT
draft, has been omitted and paragraph (l)(b) has been
included in the present draft article. Among the consequ
ences of paragraph l(b) are the following. By virtue of
the definition of "carrier" in paragraph (4), it would
exclude from the scope of the uniform rules carriers
performing a unimodal transport contract during their
periods of responsibility for the goods under an interna
tional transport convention or national law governing
carriage. The carriers excluded would be those who
actually carry the goods (e.g. "actual carriers" under
article 1(2) of the Hamburg Rules) as well as carriers who
conclude contracts of carriage with shippers but who
entrust the actual carriage to other carriers (e.g. "car
riers" under article 1(1) of the Hamburg Rules). Para
graph (l)(b) of the present draft article would also
exclude from the scope of the uniform rules combined
and multimodal transport operators during their periods
of responsibility for the goods under international con
ventions or national laws governing combined or mul
timodal transport contracts. For example, when the
United Nations Convention on International Multimodal
Transport of Goods (the "Multimodal Convention")
comes into force, if an entity (e.g. a freight forwarder)
entered into a multimodal transport contract with a
consignor to transport and deliver goods to a consignee,
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he would be responsible for the goods under the Conven
tion from the time when he took them in his charge from
the consignor until the time of delivery to the consignee.
As a result, at no time during that period would he be
subject to the uniform rules. Thus, if the goods were in
his custody for safekeeping during that period, he would
be subject to the Convention and not to the uniform
rules. However, if he engaged a terminal operator to
store and handle the goods during that period, the
terminal operator, not being subject to an international
transport convention or national law governing carriage,
would be subject to the uniform rules, thus protecting the
right of recourse by the multimodal transport operator
against the terminal operator.

4. An entity might enter into a combined transport
contract as a principal with a consignor to transport goods
from the consignor to the consignee using different modes
of transport, and the combined transport contract might
not be covered by an international transport convention
or national law governing carriage. Rather,· during certain
stages of the combined transport, such as the actual
carriage of the goods, the entity would be governed by an
international transport convention or national law gov
erning carriage (see A/CN.9/WG.II/WP.55, paragraph
37). If the goods were in the custody of the combined
transport operator during the period of his responsibility
for the goods under such a convention or national law, he
would not be subject to the uniform rules in respect of
those goods. However, he would be subject to the
uniform rules in respect of goods within his custody
outside that period of responsibility.

5. The phrase "with a view to their being handed over
..." would exclude the case where the operator is the final
destination of the goods. In such a case the international
carriage may be regarded as having ended when the
goods are handed over to the operator, if not before, and
any operations performed by the operator would not be
in respect of goods involved in international carriage.

6. Paragraph (2) Since the draft uniform rules are based
upon the safekeeping of goods by the operator, a
definition of "safekeeping" may be desirable. The scope
and elements of such a definition are discussed in AI
CN.9/WG.II/WP.55, paragraphs 26 to 34.

7. Paragraph (3) The inclusion of containers, ROIRO
vehicles, barges, pallets, and similar items within the
definition of "goods" means that they would be within the
scope of the uniform rules. The liability regime would
therefore extend, for example, to empty containers which
the operator undertook to store for their owners. This
would mean, among other things, that the evidentiary
effect of a document issued by an operator in respect of
containerized cargo would relate to the condition of the
container, as well as to that of the goods inside. Also, the
rules relating to the operator's rights of security in the
goods might also cover the container and similar items
(but see comment 7 to draft article 10). It may be noted,
however, that in some legal systems a container belonging
to a ship is assimilated to the ship, and liability for

damage to such a container is governed not by general
legal rules relating to damage to goods, but by rules of
maritime law relating to damage to the ship. Other legal
systems have treated containers as part of the packing of
the goods. States in which a container belonging to a ship
is assimilated to the ship and governed by maritime law
may have to decide whether liability for damage to the
container should continue to be governed by maritime
law or whether it should be governed by the uniform
rules.

8. Paragraph (4) This paragraph is designed to make it
clear that the word "carrier" includes combined and
multimodal transport operators acting as principals. It is
adapted from article 1(2) of the Multimodal Convention.
For a discussion of some of the consequences of this
definition see comments 3 and 4 to the present draft
article.

9. Paragraph (5) This definition may be added if needed
(see comment 3 to article 2, below).

Article 2

SCOPE OF APPLICATION

[Alternative 1J

This Law applies whenever:

(a) the goods are located within the territory of
this State, and

(b) the goods are involved in carriage in which the
place of departure and the place of destination are
situated in two different States.

[Alternative 2J

(1) This Law applies whenever:

(a) the goods are located within the territory of
this State, and

(b) the goods are involved in international car
riage.

(2) Goods are involved in international carriage if:
(a) they have been taken over by the operator
from an international carrier with instructions to
hand them over to someone entitled to take delivery
of them, or

(b) they have been taken over by the operator
from any person with instructions to hand them over
to an international carrier, or

(c) they are the subject of a combined or mul
timodal transport contract in which the place of
departure and the place of destination are situated in
two different States.

(3) Notwithstanding the foregoing, goods in the charge
of an international carrier before the period of his
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responsibility for the goods as a carrier under an interna
tional transport convention or national law governing
carriage begins or after such responsibility ends are
involved in international carriage.

[Alternative 3J

(1) [As paragraph (1) of alternative 2]

(2) [As paragraph (2) of alternative 2]

(3) [As paragraph (3) of alternative 2, plus the follow
ing:] However, if the carrier is unable to deliver the goods
to a person entitled to receive them under the contract of
carriage, the goods cease to be involved. in international
carriage at such time as the operator and his customer
may agree, or in the absence of such an agreement, upon
the expiration of a reasonable period of time after the
carrier has placed the goods at the disposal of the person.

(4) Goods which are not by virtue of paragraph (2) of
this article considered to be involved in international
carriage when they are taken over by the operator
become involved in international carriage when the
operator is instructed to hand over the goods to an
international carrier.

(5) (a) If the operator has taken over the goods from a
person who is not an international .carrier .with
instructions to hand them over to an mternatIonal
carrier, and the instructions are withdrawn or are
amended so as to require the operator to hand over
the goods to a person who is not an international
carrier, the goods cease to be involved in interna
tional carriage from the time of the withdra~al or
amendment of the instructions. However, If the
operator is later instructed to hand over the goods t?
an international carrier, the goods shall be consI
dered to be involved in international carriage from
the time of the instruction.

(b) If the operator has taken ov~r the goo~s fro~ a
person who is not an internatIOnal .carner .wlth
instructions to hand them over to an mternatlOnal
carrier, and the operator cannot hand them over,
the goods cease to be involved in internation~l

carriage at such time as the operator and hiS
customer may agree, and in the absence of such an
agreement, upon the expiration of a reasonable
period of time after the operator h~s placed .the
goods at the disposal of the internatIOnal carner.
However, if the operator later becomes able t~ han.d
over the goods to the international carrier, or I~ he IS
instructed to hand over the goods to another mter
national carrier, the goods shall be considered to be
involved in international carriage when the operator
begins preparations to hand over the goods or is
instructed to hand over the goods to the other
international carrier.

(c) If the operator has taken over the goods from
an international carrier with instructions to hand
them over to a person entitled to take delivery of

them, and the instructions are withdrawn, the goods
cease to be involved in international carriage upon
the withdrawal of the instructions. However, if the
operator is later instructed to hand over the goods to
a person entitled to take delivery of them, the goods
shall be considered to be involved in international
carriage from the time of the instruction.

(d) If the operator has taken over the goods from
an international carrier with instructions to hand
them over to a person entitled to take delivery of
them, and the operator cannot hand them over, the
goods cease to be involved in international carriage
at such time as the operator and his customer may
agree, and, in the absence of such an agreement,
after the expiration of a reasonable period of time
after the operator has placed the goods at the
disposal of the person entitled to take delivery of
them. However, if the operator becomes able to
hand over the goods to an international carrier, or if
he agrees to hand over the goods to an international
carrier, the goods shall be considered to be involved
in international carriage when the operator begins
preparations to hand over the goods or from the
time of the instruction, as the case may be.

(6) When pursuant to this article goods in the charge of
the operator which were not involved in international
carriage upon being taken over by the operator. later
become involved in international carriage, or goods m the
charge of the operator which were involved in interna
tional carriage upon being taken over by the operator
later cease to be involved in international carriage, any
loss or damage suffered by the goods is rebuttably
presumed to have occurred while they were involved in
international carriage.

Comments

1. General See NCN.9IWG.IIIWP.55, paragraphs 35
to 49.

2. Alternative 1 Subparagraph (b) sets forth the
approach described in A/CN.9IWG.II0YP.55, paragraph
39. It is the simplest and most fleXible of the three
alternatives dealing with the required link with interna
tional transport, but also the broadest, s~n~e it wou~d

cover goods in the charge of all operators wlthm the cham
of transport of goods from one State to another, even
operators who take over good~ from. a domestic source
(e.g. the consignor or a domestic earner) and hand the~

over to a domestic recipient (e.g. another domestic
carrier or the consignee). In addition, this formulation
may give rise to uncertainty in particular cases (see, e.g.,
NCN.9IWG.IIIWP.55, paragraph 39).

3. Alternative 2 This alternative sets forth the
approach described in A/CN.9IWG.II1WP.55, paragraphs
40 to 42. It is still relatively simple and easy to apply, and
is narrower than the approach in alternative 1, since it
would, under paragraph (2)(a) and (b) (and subject .to the
exception in paragraph (2)(c», cover only goods m the
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custody of an' operator who took them over from an
international carrier or was to hand them over to an
international carrier. Under paragraph (2)(c), goods
would be covered during the entire period of time when
they were the subject of a combined or multimodal
transport contract (see NCN.9/WG.II/WP.55, paragraph
42). The approach reflected in this alternative would in
general provide greater certainty in respect of its applica
tion than the approach reflected in alternative 1. As
pointed out in the last sentence of A/CN.9/WG.II/WP.55,
paragraph 40, this approach could be simplified even
further by eliminating the requirements in paragraph
(2)(a) and (b) concerning the instructions given to the
operator. However, this would result in expanding some
what the scope of the uniform rules. With respect to
paragraph (3), see NCN.9/WG.II/WP.55, paragraph 41.
If the approach in alternative 2 is adopted, "international
carrier" should be defined. A proposed definition is set
forth in draft article 1(5).

4. Alternative 3 This alternative incorporates alterna
tive (2), but also deals with situations in which goods
which were not involved in international carriage when
they were taken over by the operator might later become
involved in international carriage, and in which goods
which are involved in international carriage might cease
to be so involved while they are still in the custody of the
operator (see NCN.9/WG.II/WP.55, paragraphs 43 to
45). It may be readily seen that attempting to deal with
issues such as these becomes complicated. The Working
Group might wish to consider whether it would be
preferable not to deal with these issues, even though this
would exclude from the scope of the uniform rules some
goods which were not involved in international carriage
when they were taken over by the operator but which
might be viewed as later having become involved in
international carriage (e.g. if the operator was later
instructed to hand the goods over to an international
carrier), and even though it would continue to cover by
the uniform rules some goods the involvement of which in
international carriage might be viewed to have ceased.
Both types of situations are more fully discussed in N
CN.9/WG.II/WP.55, paragraphs 43 and 44.

Article 3

PERIOD OF RESPONSIBILITY

(1) The operator is responsible for the goods from the
time he has taken them over until the time he hands them
over to a person entitled to take delivery of them.

(2) If the operator has undertaken to perform or to
procure the performance of [such operations as] loading,
unloading, stowage, trimming, dunnage or lashing of the
goods before taking them over or after handing them
over, the period of responsibility is extended so as to
cover the periods of time when such operations are
performed.

Comments

1. Paragraph (1) The basic period during which the
operator is responsible for the goods under the present
draft article is the period from the time he takes them
over until the time he hands them over. The operator is
responsible for the goods during this period regardless of
what operations are performed in respect of them. (By
virtue of draft article l(l)(a), the operator must have
undertaken the safekeeping of the goods.)

2. Paragraph (2) This article extends the period of
responsibility to cover cases in which certain operations
are performed by the operator before taking the goods
over or after handing them over. With the bracketed
language, these operations would simply be illustrations
of the types of operations intended to be covered.
Without the bracketed language, only the stated opera
tions would be covered.

Article 4

ISSUANCE OF DOCUMENT

(1) The operator shall at the request of his customer
[, and within [a reasonable period of time] [... hours/
days)) issue a document [stating the date of its issuance,]
identifying the goods, acknowledging his receipt thereof
and stating the date on which they were taken over by
him.

[(2) [(Alternative 1) The document shall also state the
condition [and quantity] of the goods as far as [it] [they]
can be ascertained by reasonable means of checking
[, and shall contain the following additional information
...].]

[(Alternative 2) The document shall also state such
particulars concerning the condition and quantity of the
goods as the customer of the operator requests be
included in the document, as far as those particulars can
be ascertained by reasonable means of checking.]

(3) A document issued by the operator constitutes
prima facie evidence of his taking over the goods as stated
therein [, whether the document was issued upon the
request of his customer or without such a request].

[(4) If [it is proven that] the customer has requested the
operator to issue a document in respect of goods which he
has taken over or has requested the operator to state on
the document the condition of the goods, but the
operator fails to do so, the operator is rebuttably pre
sumed to have received the goods in apparently good
condition.]

(5) A document required pursuant to this article may be
issued in any form which provides a record of the
information contained therein.

I
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(6) (a) The document shall be signed on behalf of the
operator by a person having authority from him.

(b) The signature on the document may be made
in handwriting, printed in facsimile, perforated,
stamped, in symbols, or made by any other mechani
calor electronic means.

Comments

1. General See A/CN.9/260 , paragraphs 29 to 40; AI
CN.9/WG.IIIWP.55, paragraphs 66 to 72. It may be
considered that the requirements in the uniform rules
concerning the document to be issued by the operator
should be designed so as to balance the interests of the
customer in having a document containing certain infor
mation with the general interest in avoiding undue
hindrances to the flow of goods and undue delays of
means of transport (e.g. delays of means of transport to
which goods are transferred by the operator resulting
from delays in the issuance of documentation by the
operator).

2. In accordance with the prevailing view at the eighth
session of the Working Group (NCN. 9/260 , paragraph
38), provisions concerning a negotiable document are not
included in this draft article.

3. Paragraph (1) See A/CN.9/260 , paragraphs 29 to
31,35 and 36. This paragraph reflects the prevailing view
at the eighth session of the Working Group that an
operator should be obligated to issue a document only on
request of the customer (NCN. 9/260, paragraph 31). The
document would constitute a simple receipt. If a time
limit for issuance of the document is to be included (see
NCN.9/260, paragraphs 35 and 36), it may be expressed
either as "a reasonable period of time", or as a specified
period of time (e.g. hours or days); the former would
permit greater flexibility, taking into account the wide
variety of circumstances which would be covered by the
uniform rules. While a time limit might be necessary
when the document is a document of title to the goods, in
order, for example, to enable the customer to dispose of
or grant security in the goods without delay, such
circumstances do not exist where, as here, the document
is not a document of title. A requirement that the
document state the date of its issuance would be needed
only if the paragraph contained a time limit for issuance
of the document.

4. Paragraph (2) See A/CN.9/260 , paragraph 32.
Alternative 1 of this paragraph requires certain informa
tion to be included in the document, such as their
condition or quantity, in addition to acknowledging
receipt of the goods and indicating the date thereof.
Depending on the circumstances, quantity could refer to
count, weight or volume. Suggestions were made within
the Working Group that certain additional information
should be required, such as whether the operator claimed
rights of security in the goods and, if so, the charges in
respect of which such rights were claimed, and a state
ment that the goods were covered by the uniform rules

(see NCN.9/260, paragraph 92). Such information could,
if the Working Group so decided, be added to alternative
1. In addition, this alternative might obligate the operator
to include in the document any discrepancy between
information contained in a transport document accom
panying the goods concerning the condition or quantity of
the goods and the condition or quantity of the goods
ascertainable by him with reasonable means of checking.
Alternative 2 of this paragraph would obligate the
operator to include information concerning the condition
or quantity of the goods only if so requested by his
customer. Such an approach may be considered appropri
ate in view of the fact that the uniform rules are to apply
to a wide variety of operators, operations and goods, and
that in some cases goods are not inspected even as to their
apparent condition (see A/CN.9/WG.II/WP.55, para
graph 70). Under both alternatives of paragraph (2), only
such information concerning the condition or quantity of
the goods which could be obtained by reasonable means
of checking would be included in the document. This may
obviate the necessity of dealing with the question of the
effect of any reservations the operator may include in the
document (e.g. "said to contain", "customer's count and
weight").

5. Paragraph (3) This paragraph represents the pre
vailing view of the Working Group at its eighth session
(A/CN.9/260, paragraph 34) that the document issued by
the operator should constitute prima facie evidence that
the goods were taken over and that their condition and
quantity were as stated therein. The bracketed language
would make it clear that the legal effect of the document
would arise when the document was issued upon the
request of the customer as well as when it was issued
without such a request.

6. Paragraph (4) See A/CN.9/260, paragraph 37. With
respect to the consequences of a failure of the operator to
issue a document or to state the condition of the goods if
requested to do so, under this paragraph the operator
would be rebuttably presumed to have received the goods
in apparently good condition. It could in some cases lead
to unjust results if the presumption were not rebuttable.
For example, if the goods were damaged during carriage
and an operator who took the goods over from the carrier
failed to issue a document or to state the condition of the
goods, an irrebuttable presumption that the goods were
received in good condition could prejudice a claim by a
cargo interest against the carrier for the damage, particu
larly in the case where the operator was acting for the
cargo interest. It thus may be preferable for a presump
tion to be rebuttable.

7. Paragraph (4) does not provide a sanction for late
issuance of a document (i.e. if the uniform rules provide a
time limit for issuance of the document; see comment 3 to
present draft article).

8. The Working Group may wish to consider the
desirability of creating a presumption, even a rebuttable
one, of receipt of goods in good condition when the
operator having been requested to issue a document or to
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state the condition of the goods fails to do so. In some
cases a legitimate question may arise as to whether the
customer requested a document, or whether he requested
that information concerning the condition of the goods be
stated on the document. On the other hand, an obligation
to issue a document or to state the condition of the goods
upon request would be of little value if there existed no
sanction for a failure to do so. One possible approach to
this problem might be to impose on the claimant the
burden of proving that a proper request was made, and to
provide for the presumption if the claimant met this
burden. This approach is reflected in the bracketed words
"it is proven that" in paragraph (4). Yet another approach
would be to require that a document stating any apparent
loss or damage be issued in all cases.

9. Paragraph (5) See A/CN.9/260, paragraphs 32
and 33. This paragraph enables the operator to issue a
document by traditional means (e.g. a paper document),
as well as by any other means, as long as a record of the
information contained in the document is provided. This
provision would be satisfied, for example, by noting on a
transport document covering the goods the information
required to be stated on the document. It would also be
satisfied by transmitting that information by computer to
the customer's computer, since a record of the informa
tion would be available to the customer in his own
computer. A provision such as the one contained in this
paragraph would, in addition, be satisfied by a technique
of documentation in international trade which is still only
in the conceptual stage-the recording of information
relating to goods involved in trade on a programmable
micro-circuit card. Such a card could, for example,
contain information required to be on a transport docu
ment and information required to be submitted to cus
toms authorities. Information to be contained in a
document issued by the operator could also be entered
and preserved on the card, and could be retrieved by the
customer on a monitor screen or on a paper print-out.

10. The Working Group might consider it unnecessary
to include a provision enabling the operator to employ
mechanical or electronic techniques for preserving infor
mation required to be included in the document, and, if
he uses such techniques, to require him to issue a receipt
and grant the customer access to the other stored
information (such as is provided in article 5 of Montreal
Protocol No. 4 to amend the Convention for the Unifica
tion of Certain Rules relating to International Carriage by
Air signed at Warsaw on 12 October 1929 as amended by
the Protocol done at the Hague on 28 September 1955)
(see AlCN.9/260, paragraph 33). First, an operator would
not need to be authorized to preserve information by any
means, whether by noting the information on a piece of
paper and putting it in a file, or by storing the information
in a computer. Second, there would be no need for the
uniform rules to deal with a situation in which an operator
stored certain information not contained in the receipt, as
there is in Montreal Protocol No. 4. Under the Warsaw
Convention the air waybill must contain certain informa
tion concerning the places of departure and destination of
the goods and certain agreed stopping places. One copy

of the air waybill serves as a receipt for the consignor
while another copy accompanies the goods during trans
port. The purpose of Montreal Protocol No. 4 is to permit
carriers to separate the receipt function of the air waybill
from its function as a document accompanying the goods.
With respect to the information to be included in the air
waybill, such as the destination and routing, article 5 of
Montreal Protocol No. 4 enables the tangible document
which the carrier must issue to be simplified, while
requiring the rest of the required information concerning
the goods to be available by other means (e.g. by
computer) over the entire course of the transport of the
goods, and particularly at stopping places en route. Such
a provision may be valuable in the case where, as in
carriage by air, the goods are in motion. This circumst
ance, however, does not exist with respect to goods which
are essentially stationary in the custody of an operator.

11. Paragraph (6) Subparagraphs (a) and (b) have
been adapted from the Multimodal Convention, article
5(2) and (3).

Article 5

BASIS OF LIABILITY

(1) The operator is liable for loss resulting from loss of
or damage to the goods [, as well as for delay in handing
over the goods to a person entitled to receive them,] if the
occurrence which caused the loss or damage [or delay]
took place during the period of the operator's responsibil
ity for the goods as defined in article 3 of this Law, unless
he proves that he, his servants or agents took all measures
that could reasonably be required to avoid the occurrence
and its consequences. [However, the operator is not
liable for loss or damage [or delay] which he proves arose
from acts of his servants or agents outside their scope of
employment.]

[(2) In determining what measures could reasonably be
required to avoid the occurrence and its consequences
due regard shall be had, inter alia, to the nature of the
goods and the nature of the operations to be performed
by the operator.]

(3) Where a failure on the part of the operator, his
servants or agents to take the measures referred to in
paragraph (1) of this article combines with another cause
to produce loss or damage [or delay] the operator is liable
only to the extent that the loss resulting from such loss or
damage [or delay] is attributable to that failure, provided
that the operator proves the amount of the loss not
attributable thereto.

[(4) Delay in handing over the goods to a person
entitled to receive them occurs when the operator fails to
hand them over to that person within the time expressly
agreed upon by the operator or, in the absence of such
agreement, within the time following a request for the
goods by that person which it would be reasonable to
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require of a diligent operator, having regard to the
circumstances of the case.]

(5) If the operator does not hand over the goods at the
request of the person entitled to take delivery of them
within a period of 60 consecutive days following the
request, the person entitled to make a claim for the loss of
the goods may treat them as lost.

Comments

1. General See AlCN.9/260, paragraphs 41 to 47. As
requested by the Working Group at its eighth session (see
AlCN.9/260, paragraph 46), this draft article includes
provisions dealing with delay. With some types of
operators (e.g. those who are highly mechanized or
computerized), delay may be less of a potential problem
than with other types. Causes for delay may include, for
example, delay in processing paperwork, and error in
recording the storage location of the goods in the records
of the operator (such events might result in delay in cases
where the goods are to be handed over by the operator
within a relatively short period of time), as well as
misdelivery, resulting in the necessity to retrieve the
goods and deliver them to the proper recipient. In
considering whether the uniform rules should deal with
liability for delay, the Working Group may also wish to
take into consideration that the question of delay is
closely related to the performance of the contract bet
ween the operator and his customer, a matter with which
the uniform rules in general do not deal.

2. Paragraph (1) See A/CN.9/260, paragraph 41. With
regard to the final sentence within brackets ("However,
the operator is not liable ... "), see A/CN.9/260, para
graph 42.

3. Paragraph (2) The measures which should reason
ably be taken by an operator to prevent loss of or damage
to the goods vary widely, depending upon the type of
operator, the operations performed by him and the type
of goods. The rules governing the liability of the operator
for loss of or damage to the goods should be flexible
enough to take into account all circumstances in which
they would apply. Such flexibility might already be
achieved by the reference in paragraph (1) to "measures
reasonably required to avoid the occurrence". A provi
sion such as that contained in paragraph (2) might give
greater assurance of such flexibility.

4. Paragraph (3) See A/CN.9/260, paragraph 43. The
wording of this section has been adapted from that of
article 5(7) of the United Nations Convention on Car
riage of Goods by Sea, 1978 (Hamburg) (the "Hamburg
Rules") and article 6(3) of the UNIDROIT draft.

5. Paragraph (4) See A/CN.9/260, paragraphs 44 to
46. The wording of this paragraph has been adapted from
that of article 5(2) of the Hamburg Rules.

6. Paragraph (5) See A/CN.9/260, paragraph 47.

Article 6

LIMITS OF LIABILITY

(1) The liability of the operator for loss resulting from
loss of or damage to goods according to the provisions of
article 5 of this Law is limited to [(state amount in
national currency)] [an amount in (state national cur
rency) equivalent to ... units of the Special Drawing Right
as defined by the International Monetary Fund] per
package or other shipping unit, or [(state amount in
national currency)] [an amount in (state national cur
rency) equivalent to '" units of the Special Drawing Right
as defined by the International Monetary Fund] per
kilogramme of gross weight of the goods lost or damaged,
whichever is the higher.

[(2) The liability of the operator for delay in handing
the goods over according to the provisions of article 5 of
this Law is limited to an amount equivalent to .,. times
the charges payable to the operator for his services in
respect of the goods delayed, but not exceeding the total
of such charges payable to the operator pursuant to his
contract or agreement with his customer.]

[(3) In no case shall the aggregate liability of the
operator under both paragraphs (1) and (2) of this article
exceed the limitation which would be established under
paragraph (1) for total loss of the goods with respect to
which such liability was incurred.]

(4) For the purpose of calculating which amount is the
higher in accordance with paragraph (1), the following
rules apply:

(a) Where a container, trailer, chassis, barge, pallet
or similar article of transport or packaging is used to
consolidate goods, the packages or other shipping units
enumerated in a document issued by the operator or in
a transport document covering the goods as packed in
such article of transport or packaging are deemed to be
packages or shipping units. Except as aforesaid the
goods in such article of transport or packaging are
deemed to be one shipping unit.

(b) In cases where the article of transport or packag
ing itself has been lost or damaged, that article, if not
owned or otherwise supplied by the operator, is
considered to be one separate shipping unit.

(5) The operator may agree to limits of liability exceed
ing those provided in paragraph[s] (1) [,(2) and (3)].

Comments

1. General See AlCN.9/260, paragraphs 48 to 53.

2. Paragraph (1) See A/CN.9/260, paragraphs 48 to
52. If the rules are cast in the form of a model law, the
Working Group may wish to consider whether the text of
the model law should leave it to each State to insert
whatever amount in its national currency it deems
appropriate, or whether, as a vehicle for the unification of
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law, the model law should give some guidance as to what
the amount should be or even should link such amount to
a uniform international standard. Under the second
version within each of the two series of brackets in
paragraph (1) ("an amount in (state national currency)
equivalent to ... "), the legislation adopted by a State
implementing the model law would link the amount of the
limit expressed in national currency to a stated number of
Special Drawing Rights of the International Monetary
Fund.

3. If the uniform rules are adopted as a model law and a
recommended limit of liability is expressed in Special
Drawing Rights the Working Group may wish to consider
whether that limit of liability should be periodically
reviewed by the Commission or in some other forum.

4. Paragraph (2) This paragraph sets forth a limit of
liability for delay (see A/CN.9/260, paragraph 46) ex
pressed as a percentage of the charges payable to the
operator for his services in respect of the goods (i.e.
excluding, for example, sums advanced by the operator
for, e.g., customs payments and to be reimbursed to the
operator by his customer), subject to a maximum limit.
This paragraph is adapted from article 6(1)(b) of the
Hamburg Rules.

5. Paragraph (3) This paragraph is adapted from arti
cle 6(1)(c) of the Hamburg Rules. As a consequence of
the introduction of an aggregate limit such as that
contained in this paragraph, in a case of heavy physical
damage coupled with extensive economic losses resulting
from delay, the operator's liability would not exceed the
per-package or per-kilogramme limit. Such a provision
would not be needed if the uniform rules do not deal with
delay (see comment 1 to draft article 5, above).

6. Paragraphs (4) and (5) These paragraphs are
adapted from article 6(2) and (4) of the Hamburg Rules.

Article 7

APPLICATION TO NON-CONTRACTUAL CLAIMS

(1) The defences and limits of liability provided for in
this Law apply in any action against the operator in
respect of loss of or damage to the goods for which he is
responsible under this Law, [as well as delay in delivery of
such goods,] whether the action is founded in contract, in
tort or otherwise.

(2) If such an action is brought against a servant or
agent of the operator, [or another person of whose
services the operator makes use for the performance of
the safekeeping and operations referred to in article 3 of
this Law,] such [servant or agent] [servant, agent or
person], if he proves that he acted within the scope of his
employment, is entitled to avail himself of the defences
and limits of liability which the operator is entitled to
invoke under this Law.

(3) Except as provided in article 8 of this Law, the
aggregate of the amounts recoverable from the operator
and from any persons referred to in paragraph (2) of this
article shall not exceed the limits of liability provided for
in this Law.

Comments

See A/CN.9/260, paragraphs 79 and 80. The "other
person of whose services the operator makes use" refer
red to in paragraph (2) (and by reference in paragraph
(3» could in some legal systems be a person other than a
servant or agent of the operator, such as a stevedoring
company engaged as an independent contractor by the
operator. The Working Group may wish to enable such a
person to benefit from the defences and limits of liability
provided to an operator under the uniform rules, even
though the liability of such a person is not otherwise
governed by the uniform rules. First, by virtue of
paragraph (2) the defences and limits of liability also
extend to servants and agents of the operator, even
though their liability is also not otherwise covered by the
rules. Second, the policies behind extending the defences
and limits of liability to servants and agents of the
operator may also apply to other persons engaged by the
operator to perform operations in respect of goods
covered by the rules (e.g. to prevent a claimant from
avoiding the defences and limits of liability under the
uniform rules by claiming directly against the servant,
agent or other person; and to avoid questions of the
vicarious liability of the operator for acts or omissions of
the servant, agent or other person when the liability of
the servant, agent or other person is determined without
the benefit of the defences and limits of liability under the
uniform rules).

Article 8

LOSS OF RIGHT TO LIMIT LIABILITY

(1) The operator is not entitled to the benefit of the
limit of liability provided for in article 6 of this Law if it is
proved that the loss or damage [or delay] resulted from an
act or omission of the operator [himself] [or of an agent of
the operator [or another person of whose services the
operator makes use for the performance of the safekeep
ing and operations referred to in article 3 of this Law]
[acting within the scope of his employment]] done with
the intent to cause such loss or damage [or delay], or
recklessly and with knowledge that such loss or damage
[or delay] would probably result.

(2) Notwithstanding the provision of paragraph (2) of
article 7 of this Law, a servant or agent of the operator [or
another person of whose services the operator makes use
for the performance of the safekeeping and operations
referred to in article 3 of this Law] is not entitled to the
benefit of the limit of liability provided in article 6 of this
Law if it is proved that the loss or damage [or delay]
resulted from an act or omission of such servant or agent



216 Yearbook of the United Nations Commission on International Trade Law, 1986, Volume XVII

[or person] done with the intent to cause such loss or
damage [or delay] or recklessly and with knowledge that
such loss [or delay] would probably result.

Comments

1. General See A/CN.9/260, paragraphs 54 to 56.

2. Paragraph (1) With the bracketed phrase "or of an
agent of the operator [or another person of whose
services an operator makes use for the performance of the
safekeeping and operations referred to in article 3 of this
Law]" the operator would lose the limit of liability even if
the indicated act or omission was committed by his agent
or other person (see comment to draft article 7). The
bracketed word "himself" includes servants and employ
ees of the operator. For this reason, the word "servants"
is omitted from this paragraph.

3. The Working Group may wish to consider whether
the operator should lose the right to limit his liability due
to an act or omission of his servant, agent or other person
of whose services he makes use only if the act or omission
were committed within the scope of the servant's, agent's
or person's employment. In this regard it may be noted
that intentional acts (e.g. theft) are often regarded as
outside the scope of employment.

Article 9

SPECIAL RULES ON DANGEROUS GOODS

(1) The consignor shall mark or label dangerous goods
as dangerous in a suitable manner and in accordance with
any applicable international, national or other rule of law
or regulation relating to dangerous or hazardous goods. If
he packs dangerous goods, he shall do so in a suitable
manner and in accordance with any such rule of law or
regulation.

(2) Where the consignor hands over dangerous goods to
the operator or any person acting on his behalf, the
consignor shall inform the operator of the dangerous
character of the goods and, if necessary, any special
handling requirements and precautions to be taken. If the
consignor fails to do so and the operator does not
otherwise have knowledge of their dangerous character:

(a) the consignor shall be liable to the operator for all
loss resulting from such goods; and

(b) the goods may at any time be destroyed or
rendered innocuous, as the circumstances may require,
without payment of compensation.

(3) The provisions of subparagraphs (a) and (b) of
paragraph (2) of this article may be invoked by any

operator who is responsible for the goods under this Law
whether or not he took over the goods from the consig
nor, unless the operator had knowledge of the dangerous
character of the goods when he took them over.

Comments

1. General See NCN.9/260, paragraphs 73 to 77. This
article is adapted from article 13 of the Hamburg Rules
and article 23 of the Multimodal Convention.

2. It will be noted that this draft article imposes
obligations on the consignor, and, under paragraph
(2)(a), imposes liability on the consignor towards the
operator. In some cases the operator will not be in a
contractual relationship with the consignor and will be far
removed from the consignor in the chain of transport.
This approach was adopted for the purpose of drafting
the present draft article in view of the requests of the
Working Group referred to in comment 1, above. If the
Working Group wished, another approach could be
adopted, whereby the provisions concerning dangerous
and perhaps perishable goods could be expressed, for
example, by excluding the liability of the operator for loss
of or damage to the goods if they were not properly
marked, labelled or packed and if he was not informed of
their dangerous or perishable nature. Even under such an
approach, however, the substance of paragraph (2)(a)
and (b) could still be included. If the uniform rules also
deal with the liability of the consignor, it may be
considered whether a reference in the title of the rules
only to operators of transport terminals is appropriate.

3. Paragraph (1) See A/CN.9/260, paragraph 73.
International and national rules, as well as other rules and
regulations (e.g. regulations promulgated by a port
authority or a terminal operator) regulate the packing,
marking, labelling and documentation of dangerous and
hazardous goods. Therefore, it may be. desirable to
require such packing, marking and labelling to be in
accordance with such rules and regulations.

4. No provisions have been included concerning perish
able goods. Suggestions were made at the eighth session
of the Working Group regarding provisions concerning
the right of the operator to reject perishable goods
presented by his customer (see A/CN.91260, paragraph
74), and an exception in the case of such goods to the
obligation of the operator to hand over the goods in the
same condition in which he received them (see NCN.9/
260, paragraph 75). However, the existing draft articles
do not provide for the obligation of the operator to accept
goods presented by his customer or his obligation to hand
over the goods since, in general, the draft does not deal
with the contractual obligations of the parties. Therefore,
provisions such as those mentioned above may be
unnecessary. On the other hand, as noted in comment 2
to this draft article, it would be possible to exclude
liability of the operator for loss of or damage to perish
able goods, as well as to dangerous goods, if they were
not properly marked, labelled or packed.
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Article 10

RIGHTS OF SECURITY IN GOODS

(1) The operator has a right of retention over the goods
for costs and claims relating to the safekeeping and
operations performed by him in respect of the goods
during the period of his responsibility for them. However,
nothing in this Law prevents the operator and his
customer from extending by agreement the right of
retention of the operator, or affects the validity or effect
of any right of security otherwise available under the law
of this State.

(2) The operator is not entitled to retain the goods if a
sufficient guarantee for the sum claimed is provided or if
an equivalent sum is deposited with a mutually accepted
third party or with an official institution in this State.

[(3) In order to obtain the amount necessary to satisfy
his claim, the operator is entitled to sell the goods over
which he has exercised the right of retention provided in
this article to the extent permitted by and in accordance
with the applicable law.]

Comments

1. General See NCN.9/260, paragraphs 63 to 67.

2. Paragraphs (1) to (3) are adapted from article 5 of the
UNIDROIT draft.

3. Paragraph (1) See NCN.9/260, paragraphs 63 and
65. This paragraph has two effects. First, it enables the
parties to extend the right of retention by agreement so as
to create a general lien (i.e. enabling the operator to
retain the goods as security for charges due to him from
the customer other than in respect of the goods retained).
The ability to extend the right of retention is not expressly
conditioned upon the ability to do so under national law,
since it is unlikely that a rule of national law would
prohibit the parties from agreeing to extend the
operator's right of retention. Second, this paragraph
preserves the validity and effect of any other right of
security which is available under national law (e.g. a non
possessory security interest in the goods created by
agreement of the parties, if such an agreement is valid
under national law).

4. Paragraph (2) See NCN.9/260, paragraph 64.

5. Paragraph (3) See A/CN.9/260, paragraphs 65 and
67. This paragraph permits the operator to sell the goods
if such a right is provided in the applicable law. The
exercise of the right of sale must be in accordance with
that law. It may be noted, however, that many legal
systems do not contain general provisions concerning the
sale of property retained as security; rather, a separate
right of sale is provided and regulated in particular
contexts. A right of sale would in most cases not already
exist in respect of the operators who are the objects of the
uniform rules. The Working Group may therefore wish to
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consider whether a right of sale should be created by the
uniform rules, and not linked to an existing right of sale
under national law.

6. No provision has been included in this draft article
concerning the resolution of a possible conflict between
the rights of security exercised by the operator and the
rights of a third person in the goods (see NCN. 9/260,
paragraph 66). In the absence of such a provision such a
conflict would be dealt with by rules of law other than the
uniform rules. Moreover, conflicts between the rights of
security of an operator and the rights of a consignee
under a contract of carriage or transport document
covered by an international transport convention could
be resolved by a provision such as that contained in draft
article 15.

7. In the case of unitized goods it should be noted that
the rights of security provided in this article would, as a
consequence of the definition of "goods" in draft article
1(3), cover not only the goods themselves but also the
container or similar item in which the goods are unitized.
Such items are often not owned by the person who owns
the goods (e.g. they are often owned by carriers, con
tainer leasing companies or freight forwarders), and the
exercise by the operator of his rights of security in respect
of such items could conflict with the rights of their
owners. If the Working Group wished to exclude such
items from being covered by the rights of security
provided in this draft article, a provision such as the
following could be added: "The rights of security pro
vided by this article extend to a container, trailer, chassis,
barge, pallet or similar article of transport or packaging
only if the operator has given to the owner of such article
an undertaking of safekeeping in respect thereof". Under
such a provision, the rights of security would apply, for
example, in respect of a container which is stored by an
operator for its owner.

Article 11

NOTICE OF LOSS OR DAMAGE [OR DELAY]

(1) Unless notice of partial loss or of damage, specifying
the general nature of the loss or damage, is given to the
operator not later than the working day after the day
when the goods were handed over to the person entitled
to take delivery of them, the handing over is prima facie
evidence of the handing over by the operator of the goods
as described in the document issued by the operator, or, if
no such document was issued, in good condition.

[(2) The provisions of paragraph (1) apply correspond
ingly if notice is not given to the operator of total loss of
goods not later than the working day after the day when
the goods may be treated as lost under article 5 of this
Law.]

[(3) Where the partial loss or damage is not apparent,
the provisions of paragraph (1) apply correspondingly if
notice is not given within ... consecutive days after the
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day when the goods [were handed over to the person
entitled to take delivery of them] [reached their final
destination [, but in no case later than ... consecutive days
after the day when the goods were handed over to the
person entitled to take delivery of them]]. [However, if
the claimant had no opportunity to discover the loss or
damage within the said period of time, the provisions of
paragraph (1) apply correspondingly if notice is not given
within ... consecutive days after the claimant had an
opportunity to discover the loss or damage, but in no case
later than ... consecutive days after the day when the
goods were handed over by the operator.]]

(4) If the operator participated in a surveyor inspection
of the goods at the time when they were handed over to
the person entitled to take delivery of them, notice need
not be given to the operator of loss or damage ascertained
during that surveyor inspection.

(5) In the case of any actual or apprehended loss or
damage, the operator and the person entitled to take
delivery of the goods must give all reasonable facilities to
each other for inspecting and tallying the goods.

[(6) No compensation shall be payable for loss resulting
from delay in handing over the goods unless notice has
been given to the operator within 60 consecutive days
after the day when the goods were handed over to the
person entitled to take delivery of them.]

(7) (a) Notice required to be given by this article may
be given in any form which provides a record of the
information contained therein.

(b) For the purpose of this article, notice given to a
person acting on the operator's behalf is deemed to
have been given to the operator.

Comments

1. General See A/CN.9/260, paragraphs 81 to 89.
"Partial loss" as used in paragraphs (1) and (3) refers to a
shortage in a consignment of goods handed over to the
person entitled to take delivery of them. It may be
desirable for the recipient of the goods to be obligated to
notify the operator of the partial loss shortly after he
receives the consignment, even though under draft article
5(5) the goods could not be treated as lost until 60 days
after a request that they be handed over. Such notice
would enable the operator to begin to search immediately
for the partially lost goods.

2. Paragraph (2) This paragraph requires notice of a
total loss of goods to be given. It has been placed within
square brackets because of a view expressed within the
Working Group that notice of total loss should not be
required (see NCN.9/260, paragraph 81). In this regard,
the Working Group may wish to consider that under draft
article 5(5) the goods may be treated as lost 60 days after
a request that they be handed over. As a result of such
request, the operator would know whether or not he was
able to deliver any of the goods, and a notice of total loss
may therefore be unnecessary.

3. Paragraph (3) It may be noted that loss of or
damage to goods taken over by a carrier might not be
apparent to the carrier, and might not become known to
him until a claim is brought against him for the loss or
damage. The Working Group may wish to take this into
consideration in deciding upon the time limits and
choosing among the various approaches reflected within
square brackets in this paragraph.

4. Paragraph (7) Subparagraph (a) enables the
operator to give notice by traditional means (e.g. in
writing) as well as by any other means (e.g. by computer
to-computer communication), as long as a record of the
information contained in the notice is provided (see
comment 9 to draft article (4». Subparagraph (b) might
be included in order to permit notice of loss, damage or
delay to be given to an agent of the operator (e.g. where
the operator is a freight forwarder or a carrier).

Article 12

LIMITATION OF ACTIONS

(1) Any action under this Law is time-barred if judicial
or arbitral proceedings have not been instituted within a
period of two years. [However, an action in which the loss
of or damage to the goods [or delay in handing over the
goods] resulted from an act or omission of the operator
done with the intent to cause such loss or damage [or
delay], or recklessly and with knowledge that such loss or
damage [or delay] would probably result, is time-barred if
such proceedings have not been instituted within a period
of ... years.]

(2) The limitation period commences on the day on
which the operator hands over the goods or part thereof
to a person entitled to take delivery of them, or, in cases
of total loss of the goods, [on the last day on which the
goods should have been handed over] [on the day the
operator notifies the person entitled to make a claim that
the goods are lost, or, if no such notice is given, on the
day that person may treat the goods as lost in accordance
with article 5 of this Law].

(3) The day on which the limitation period commences
is not included in the period.

(4) The operator may at any time during the running of
the limitation period extend the period by a declaration in
writing to the claimant. The period may be further
extended by another declaration or declarations.

(5) A recourse action by a carrier [or another person]
against the operator may be instituted even after the
expiration of the limitation period provided for in the
preceding paragraphs if instituted within [90] days after
the carrier [or person] has been held liable in an action
against himself [or has settled the claim upon which such
action was based].
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Comments

1. General See AlCN.9/260, paragraphs 57 to 62.

2. Paragraph (1) See A/CN.9/260, paragraph 57. The
final sentence, in brackets, reflects a view expressed in AI
CN.9/260, paragraph 57. However, the Working Group
may wish to consider that in some jurisdictions such a
provision might be applied so as to enable a claimant to
prolong the basic two-year limitation period simply by
alleging intentional or reckless conduct. In other jurisdic
tions, a longer limitation period might be applied where
the loss, damage or delay is proved to have resulted from
intentional or reckless conduct. However, such proof
would be made in the very proceedings in respect of
which the question of which limitation period should
apply would be raised. The parties would thus have to
participate in proceedings which could result in a finding
that the proceedings themselves were time-barred
because intentional or reckless conduct had not been
proved.

3. Paragraph (5) See AlCN.9/260, paragraph 59.

Article 13

CONTRACTUAL STIPULATIONS

(1) Unless otherwise provided in this Law, any stipula
tion in a contract for the safekeeping of goods concluded
by an operator or in any document evidencing such a
contract is null and void to the extent that it derogates,
directly or indirectly, from the provisions of this Law.
The nullity of such a stipulation does not affect the
validity of the other provisions of the contract or docu
ment of which it forms a part.

[(2) Notwithstanding the provisions of paragraph (1) of
this article, the operator and his customer may agree that
the provisions of this Law concerning liability for and
claims in respect of loss of or damage to goods do not
apply, or apply with modifications, in respect of loss of or
damage to goods within the responsibility of the operator
under article 3 of this Law occurring in connection with
processing operations performed by the operator which
by their nature alter the condition or quantity of the
goods.]

(3) Notwithstanding the provisions of paragraph (1) of
this article, the operator may agree to increase his
responsibilities and obligations under this Law.

Comments

1. See AlCN.9/260, paragraphs 90 and 91.

2. Paragraph (1) The phrase "unless otherwise pro
vided ..." would encompass, for example, the agreements
referred to in paragraphs (3), and 5(b) and (d) of
alternative 3 of draft article 2.

3. Paragraph (2) This paragraph may be included if
the Working Group wishes the parties to be able to agree
that liability for loss -of or damage to the goods in
connection with the processing of goods within the
responsibility of the operator is to be governed by a legal
regime other than the uniform rules. One reason for such
an approach may be that such operations are not factually
associated with the transport of goods but rather are more
in the nature of manufacturing (see A/CN.9/WG.II1
WP.55, paragraph 23).

Article 14

INTERPRETATION OF THIS LAW

In the interpretation and application of the provisions of
this Law, regard shall be had to its international character
and to the desirability of promoting international unifor
mity with respect to the treatment of the issues dealt with
in this Law.

Comments

See AlCN.9/260, paragraph 94.

Article lS

INTERNATIONAL TRANSPORT CONVENTIONS

This Law does not modify any rights or duties which may
arise under an international convention relating to the
international carriage of goods which is binding on this
State, [or any law of this State relating to the international
carriage of goods].

Comments

See A/CN.9/260, paragraph 93.
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INTRODUCTION

1. The Commission, at its fourteenth session, decided
that, to further strengthen the co-ordinating role of the
Commission, the secretariat should select a particular
area of international trade law for intensive consideration
and submit a report on the work of other organizations in
that area.! The area selected for this year's report is

lReport of the United Nations Commission on International Trade
Law on the work of its fourteenth session, Official Records of the General
Assembly, Thirty-sixth Session, Supplement No. 17 (A/36/17), para. 100.

international commercial arbitration, which has been a
field of prime interest and successful activity of the
Commission since its inception.

2. The scope of the present report is shaped by the
following characteristics of this area, viewed from the
perspective of harmonization and progressive develop
ment of legal rules. A considerable degree of uniformity
has been achieved by various multilateral treaties, with
global or regional orientation, sometimes devoted to
special categories of disputes or certain aspects of arbitra
tion. A prominent example is the Convention on the
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Recognition and Enforcement of Foreign Arbitral
Awards, concluded by the United Nations Conference on
International Commercial Arbitration at New York on 10
June 1958 and at present adhered to by 69 States. 2

3. As regards the level of non-convention law, the
Commission has laid a solid and promising foundation for
achieving greater harmony and substantive improvement
by adopting the UNCITRAL Model Law on Interna
tional Commercial Arbitration.3 It is to be expected that
States will favourably respond to the recommendation of
the General Assembly, in its resolution 40/72 of 11
December 1985, that "all States give due consideration to
the Model Law on International Commercial Arbitration,
in view of the desirability of uniformity of the law of
arbitral procedures and the specific needs of international
commercial arbitration practice."

4. Finally, as regards the contractual level, the Commis
sion has made a major contribution by preparing and
adopting in 1976 the UNCITRAL Arbitration Rules.
Unlike other arbitration rules, these Rules are not tied to
one particular arbitral institution or other special body
such as a trade association. Thus, they offer a viable, and
increasingly chosen, option to parties who wish to use the
same set of rules in various parts of the world, whether
their arbitration would be ad hoc or administered by one
of the many arbitral institutions offering services under
the UNCITRAL Arbitration Rules. The practical attrac
tiveness of this option is enhanced by the growing number
of arbitral institutions or centres which use the UNCIT
RAL Arbitration Rules as their own institutional rules or
otherwise act as appointing authority and provide
administrative services in cases conducted under these
Rules.

5. In light of the above, one may conclude that, in the
area of international commercial arbitration, a consider
able degree of harmonization has been achieved or a basis
therefor provided. Nevertheless, there remain a number
of issues or aspects of arbitration which are not, at least
not completely, covered.

6. In selecting the issues dealt with in this report and in
determining the manner of their presentation, the sec
retariat was guided by the following considerations. Of
the many issues discussed at international forums and of
the various aspects covered by special rules, guides or
recommendations of international organizations only
those are dealt with here which are intended, or may be
expected, to contribute in some way to the harmonization

20ther pertinent examples include the European Convention on
International Commercial Arbitration (Geneva, 1961), the Convention
on the Settlement of Investment Disputes between States and Nationals
of Other States (Washington, 1965), the Convention on Settlement by
Arbitration of Civil Law Disputes Arising from Relations of Economic,
Scientific and Technical Co-operation (Moscow, 1972) and the Inter
American Convention on International Commercial Arbitration
(Panama, 1975).

3Report of the United Nations Commission on International Trade
Law on the work of its eighteenth session, Official Records ofthe General
Assembly, Fortieth Session, Supplement No. 17 (A/40/17), paras.
332-333 and annex I.

of the legal rules and which are, at least in part, clearly
within the realm of arbitration.4

7. The presentation of issues in this report is influenced
by the fact, typical of the field. of arbitration, that legal
developments are often initiated by discussions at inter
national congresses and seminars. Normally stimulated
by problems encountered in practice, these discussions
help to determine the desirability and feasibility of a
possible harmonization effort and provide useful gui
dance in the search for solutions. The report, therefore,
includes a number of excerpts or summaries of such
discussions, sometimes of consecutive congresses reflect
ing the development of the views. In order to present an
accurate and complete picture as regards the desirability
and feasibility of any initiative towards harmonization,
the report includes even those discussions which led an
organization to decide not to undertake further efforts.
Finally, where one of the selected issues was dealt with,
or at least touched upon, in the course of the preparation
of the UNCITRAL Model Law on International Com
mercial Arbitration, the report recalls the relevant discus
sion in the Commission or the Working Group on
International Contract Practices.

8. The primary purpose of this report is to provide and
disseminate information on the activities of international
organizations in respect of the selected aspects of arbitra
tion. The considerations of these organizations and any
text elaborated by them are thus presented in some detail
and at times reproduced verbatim. The secretariat did not
deem it appropriate, at this stage, to submit any com
ments on these texts or any assessment of the desirability
or feasibility of any future involvement of the Commis
sion. However, such comments and assessment could be
included in any future study by the secretariat, if the
Commission were to determine that one or more of the
issues presented here warranted closer examination.5

I. Multi-party arbitration

A. International Council for Commercial Arbitration

9. International arbitration in multi-party commercial
disputes was the subject of the Interim Meeting of the
International Council for Commercial Arbitration held in
1980 at Warsaw. 6 The general report to that International
Symposium,? noting that commercial projects often

'1'hus not included in the report are, for example, the rules of the ICC
International Centre for Technical Expertise (ICC Brochure, No. 307,
1977) and the Draft Rules for an Arbitral Referee Procedure, prepared
by a working party of the ICC Commission on International Arbitration
(ICC document No. 420/272, 15 April 1985).

5Some specific suggestions as to the possible scope of such a study are
set forth below (see "Conclusions", paras. 72-75).

6International Arbitration in Multi-party Commercial Disputes, Mate
rials of an International Symposium, Warsaw, June 29th-JUly 2nd 1980,
(Warsaw, Polish Chamber of Foreign Trade, 1982).

7G. Bernini, Arbitration in multi-party business disputes, in General
Report, ibid., pp. 12-22; published also in International Council for
Commercial Arbitration, Yearbook Commercial Arbitration (Deventer,
Kluwer), vol. V-1980, pp. 291-300.
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involve several parties, distinguished between two types
of multi-party commercial disputes.

10. The first type of multi-party dispute is one which
may arise from a multilateral contract, that regulates
rights and obligations among more than two contracting
parties. A joint venture or a consortium agreement may
be an example of such a multilateral contract.8 An
arbitral clause in such contract would normally bind all
parties and oblige them to participate in a multi-party
arbitration. Problems may arise, however, concerning the
appropriate number of arbitrators and their appointment,
in particular in those cases where it is difficult or
impossible to foresee, at the time of conclusion of the
contract, the precise number and identity of the parties
who might be involved in a later arbitration.9

11. The second type of multi-party dispute is one which
may stem from a contractual "network" consisting of
several independent but commercially related contracts.
For example, a party engages a contractor to complete a
project, and the contractor concludes one or more
ancillary contracts with a third person or third persons for
the purpose of completing or taking part in the comple
tion of the project. lO Since each arbitral clause normally
relates only to the contract in which it is contained, a
given issue involving several parties to different contracts
may be the subject of separate arbitral proceedings. A
particular concern is, as noted in the general report, the
possibility of conflicting awards with the ensuing result of
uncertainty and distrust of arbitration. 11.

12. The results of the deliberations may be seen from
the summing up of the various views, according to which
the participants of the Symposium:

"1. Noted that in the framework of contemporary
international trade and economic co-operation, the
realization of major projects is in many cases achieved
by means of multi-party business transactions which
may be laid down in a multi-party contract or in a
network of separate and legally independent contracts
executed between different parties.

"2. Recognized that in the case of disputes arising out
of or in connection with multi-party contracts or
separate but interrelated contracts the business transac
tion in its entirety is likely to be affected.

"3. Expressed the view that, upon the occurrence of
such disputes, in many cases consolidation of a number
of separate arbitral proceedings, as well as the inter
vention and/or summoning to an instituted proceeding
of persons who are parties to multilateral or related
contracts into one arbitration may be desirable with a
view to avoiding conflicting awards and duplication of
efforts. Other views were expressed that such consoli-

8Ibid., p. 13.

9Ibid., p. 14.
IOIbid., pp. 13-14.
llIbid., pp. 14-15.

dation into one proceeding might not be desired by all
parties or might lead to practical difficulties in conduct
ing arbitration cases.

"4. Heard reports that under certain legal systems,
where parties have agreed to arbitration in multi-party
transactions (e.g. in joint venture contracts) or in a
network of related agreements, courts may interpret
such agreements as a basis for ordering a consolidation
of arbitral proceedings or for parties to intervene or to
be summoned, whereas under other legal systems
courts will not act to bring about consolidation of
arbitral proceedings, or to bring about such interven
tion or summoning.

"5. Noted that agreements of parties who desire to
consolidate arbitral proceedings or to make other
arrangements for coordinating the conduct of cases
may be found either in the original contract or in a
separate agreement after a dispute has arisen.

"6. Pointed out that when the agreement of the
parties provides that arbitration will be administered by
an arbitral institution the administering body can
contribute to the creation of a system of consolidation
and coordination, based on the will of the parties, by
suggesting model clauses for this purpose, or by
providing guidelines or by other appropriate means
(e.g. by suitable methods for the appointment of the
arbitral tribunal). This possibility was widely viewed as
one of the advantages of using administered arbitration
in multi-party transactions.

"7. Considered in detail specific contractual clauses
which might be used in multi-party transactions but did
not reach agreement on any particular form, that being
a matter deserving further study and review.

"8. Expressed the view that conciliation might be a
valuable alternative for resolving multi-party disputes
because it can help to avoid many of the complexities
and difficulties of arbitration in such cases. In that
connection, welcomed and encouraged the efforts of
the United Nations Commission on International Trade
Law to develop UNCITRAL Conciliation Rules; noted
that such Rules are desirable in order to promote
greater harmonization between conciliation and arbit
ration and to provide a flexible uniform system of
conciliation which would be acceptable in all geog
raphic regions and legal, social and economic systems;
and expressed appreciation to UNCITRAL for the
opportunity granted to ICCA to assist, through consul
tation, in the preparation of UNCITRAL Conciliation
Rules.

"9. Noted that, where consolidation of arbitral pro
ceedings is not desired by the parties, other methods
can be used to lessen the danger of conflicting awards.
This includes, inter alia, the set of the same arbitrators,
presentation of the same witnesses and evidence, and
the same technical expertise. ,,12

12Summary of various views expressed at the Symposium, Interna
tional Arbitration in Multi-party ... , pp. 220-223.
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B. International Chamber of Commerce

1. Guide on Multi-party Arbitration under the Rules of
the ICC Court of Arbitration

13. At its Congress at Manila in 1981, the International
Chamber of Commerce (ICe) adopted the Guide on
Multi-party Arbitration under the Rules of the ICC Court
of Arbitration. 13 The purpose of the Guide is to avoid
difficulties concerning multi-party disputes. The Guide
does not contain a set of rules to be applied to a multi
party arbitration; it explains issues arising in such an
arbitration and possible approaches thereto, and advises
parties on how to establish multi-party proceedings
before the ICC Court of Arbitration.

14. The Guide suggests several points which should be
agreed upon in advance where participants in a project
wish that any disputes arising among all or some of them
will be resolved by a single arbitral tribunal in a com
prehensive arbitration proceeding. These points include
the right of any party adhering to the arrangement: (a) to
pursue any type of claim against any other adhering party
regardless of whether or not they are parties to the same
contract; (b) to intervene in any arbitration proceeding
between two or more other adhering parties, again,
regardless of whether or not they are parties to the same
contract; (c) to involve one or more adhering parties in
the arbitration; (d) to obtain the recognition of or
compliance with any award on the part of all of the other
adhering parties, whether or not they were parties to the
arbitration proceeding, so long as they were given an
adequate opportunity to become parties. In all these
cases the adhering party must provide evidence of an
actual interest. 14

15. Other points on which suggestions are made in the
Guide include: (a) renouncement by an adhering party of
the possibility to challenge the jurisdiction of the arbitral
tribunal; (b) restricting the multi-party arbitration to a
limited number of participants, which may be advisable in
projects involving a large number of participants; (c)
aspects of the formulation of the arbitration agreement in
the case of a multilateral contract or in the case of several
related contracts, and, with respect to the latter case, the
conclusion of a separate multi-party arbitration protocol
or the insertion of a uniform arbitral clause in each
contract; (d) difficulties that may arise in any multi-party
dispute with respect to the number and the appointment
of arbitrators, and the possibility of involving the ICC
Court of Arbitration in the appointment of the whole
arbitral tribunal, envisaging either direct appointment or
confirmation of any appointments made by the parties. IS

16. At the time of adoption of the Guide, the ICC was
studying model agreements which could be included in
pertinent contracts. However, in order not to impede
further developments in the area and to permit the parties
to set their own guidelines, the ICC refrained from
including such model agreements in the Guide.

13lCC Brochure, No. 404, 1982.
14Ibid., pp. 4-5.
15Ibid., pp. 5-7.

17. After the completion of the Guide, work continued
on the preparation of model clauses to be used in
agreeing on multi-party arbitration. In the course of that
work, the following two draft texts have been elaborated:
draft guidelines for ICC multi-party arbitration,t6
together with a draft multi-party arbitration clause. 17

Work on these two draft texts has not yet been com
pleted.

2. Draft guidelines for ICC multi-party arbitration

18. The draft guidelines for ICC multi-party arbitration
are designed to provide a procedural framework for a
multi-party arbitration administered by the ICC Court of
Arbitration. The guidelines, the applicability of which is
based on the agreement of parties expressed in the model
multi-party arbitration clause (see below, para. 26), apply
together with the "Rules for the ICC Court of Arbitra
tion". However, in view of the special aspects of multi
party arbitration, the draft guidelines expressly state that
the parties (or, failing agreement of the parties, the
arbitral tribunal) may adopt special rules governing the
multi-party proceedings. 18

19. According to the draft guidelines, the ICC Court of
Arbitration will not organize a multi-party arbitration
under the ICC Rules unless a party to a pending or
proposed ICC arbitration makes a specific request to that
effect in the form required and within the prescribed
period of time. 19 If the ICC Court of Arbitration is
satisfied of the prima facie existence of an agreement for
an ICC multi-party arbitration, but no party has made a
request for a multi-party arbitration, the ICC Court will
generally not proceed with the appointment or confirma
tion of an arbitrator until the secretariat of the ICC has
enquired of the parties whether any related disputes

. 2°Ifh .eXIst. t ere IS a controversy as to the existence of a
binding agreement for ICC multi-party arbitration, the
ICC Court of Arbitration may apply article 8(3) of the
ICC Rules.zt

20. Regarding the constitution of the arbitral tribunal,
the parties to the multi-party arbitration have the right to
appoint the arbitral tribunal by common agreement. If
the parties have not appointed the arbitral tribunal within
the prescribed period of time, the ICC Court of Arbitra
tion will either extend the period or appoint the arbitral
tribunal.22

16ICC Document No. 420/276, annex I.

17Ibid., annex Il.

18Ibid., annex I, no. Il, "Definitions and basic rules".
19Ibid., no. IIl, "Request for multi-party arbitration".
2oIbid., no. IV, "Organisation of a multi-party arbitration by the ICC

Court".
21Ibid.; article 8(3) of the ICC Rules provides: "Should one of the

parties raise one or more pleas concerning the existence or validity of the
agreement to arbitrate, and should the Court be satisfied of the prima
facie existence of such an agreement, the Court may, without prejudice
to the admissibility or merits of the plea or pleas, decide that the
arbitration shall proceed. In such a case any decision as to the arbitrator's
jurisdiction shall be taken by the arbitrator himself."

22ICC document No. 420/276, 30 January 1986, annex I, No. V,
"Appointment of the arbitrator".
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21. The draft guidelines advise parties to limit the
number of parties who may participate in an ICC multi
party arbitration, either by indicating a maximum number
of parties, or by identifying the parties who may partici
pate in such an arbitration. Unless all the parties to an
ICC multi-party arbitration have specifically agreed
otherwise, the draft guidelines provide that there may be
no more than four parties to the arbitration. 23

22. It is further provided that the disputes to be settled
in an ICC multi-party arbitration must be connected to
each other, and in each dispute there must be one party
who is also a party to every other dispute to be settled in
that multi-party arbitration. Furthermore, after the arbit
ral tribunal has been appointed, no new party may join or
intervene in the multi-party arbitration unless all the
parties and the arbitral tribunal unanimously consent
thereto. 24

23. As to the conduct of multi-party arbitral proceed
ings, the draft guidelines provide that, whatever pro
cedural rules govern the proceedings in an ICC multi
party arbitration, the arbitral tribunal must ensure equal
treatment of all the parties. In that context, provision is
made, for example, for the right of each party to be
heard, to consider documents on the file, to participate in
hearings, and to be represented or assisted by counsel of
its choice.25

24. The draft guidelines further advise prospective users
of the ICC multi-party arbitration services to consult
professional counsel as to the suitability of the standard
ICC multi-party arbitration clause, since the circumst
ances of each case may render it desirable or essential to
vary the terms of the clause. The standard clause may
need to be varied, in particular, with regard to matters
dealt with in the 1981 ICC Guide on Multi-party arbitra
tion such as the appointment of arbitrators, or specifying
contracts which fall within (or outside) the scope of a
multi-party arbitration. 26

25. Where the ICC Court of Arbitration or (after
receiving the file) the arbitral tribunal is satisfied that a
multi-party arbitration would not be practicable or that
the interests of a party might be prejudicially affected by
it, the ICC Court of Arbitration or the arbitral tribunal,
as the case may be, is empowered by the draft guidelines
to decide on a severance of the proceedings. In such an
event, the ICC Court of Arbitration would either appoint
the arbitrator or arbitrators already appointed in the
multi-party arbitration as arbitrator or arbitrators in the
separate arbitration, or appoint another person or per
sons to act in the separate arbitration. The separate
arbitration would then proceed and be decided as if it had
never been subject to the multi-party arbitration proce
dureY

23Ibid., no. VI, "Parties to an ICe multi-party arbitration".
24Ibid.

25Ibid., no. VII, "Equal treatment".
26Ibid., no. VIII, "Additional provisions".
27Ibid., no. IX, "Severance of cases".

3. Draft multi-party arbitration clause

26. The latest draft of the ICC multi-party arbitration
clause reads as follows:

"1. All disputes arising in connection with the present
contract shall be finally settled under the Rules of
Conciliation and Arbitration of the International
Chamber of Commerce by one or more arbitrators
appointed in accordance with the said Rules.

"2. The parties to the present clause agree that:

"(a) If any such dispute raises issues which are the
same as or are connected with issues raised in a
related dispute arising in connection with a contract
between a party to this contract and a third party and
provided that such related dispute is to be or has
been submitted to arbitration under the ICC Rules,

"(b) and if the parties to such related dispute have
themselves agreed, in their original arbitration
agreement or any subsequent agreement, that such
related dispute shall be finally settled in an ICC
Multi-Party Arbitration together with any dispute
which might arise under a connected contract,

"(c) and provided that one or other of the parties to
this contract also requires or accepts the same after
learning of the said connected dispute,

"then such dispute hereunder and such related dispute
shall be finally settled by the same arbitrator or
arbitrators who shall be appointed by common agree
ment amongst all the parties to the arbitration com
bined in this way, or by the Court of Arbitration of the
ICC in accordance with the Guidelines for ICC Multi
Party Arbitration.

"The ICC Court of Arbitration shall decide whether
a dispute is prima facie to be settled in an ICC Multi
Party Arbitration, but the final decision shall be made
by the arbitrator or arbitrators."28

11. Taking of evidence in arbitral proceedings

A. International Council for Commercial Arbitration

27. Questions of evidence in international commercial
arbitration were considered by a working party of the Vth
International Arbitration Congress organized by the
International Council for Commercial Arbitration.29 The
introductory report to the working party, noting that legal
writing on issues of evidence in international commercial
arbitration was scarce, largely based its analysis on a 1974
international symposium which considered the way of
presenting evidence in arbitration from the point of view

28ICC Document No. 420/276, 30 January 1986, annex 11.
29The Congress was held from 7 to 10 January 1975 in New Delhi; the

reports and discussions of the Congress are published in Proceedings of
the Fifth International Arbitration Congress (New Delhi, New Indian
Council of Arbitration, 1975).
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of different legal systems.30 Referring to that symposium,
the report noted that, despite many important differences
in the law and practice in the field of evidence in
international commercial arbitration, there existed some
possibilities for international harmonization and rap
prochement in that respectY On the basis of that report,
the working party discussed practices which might be
commonly acceptable for presenting evidence in interna
tional arbitral proceedings.

28. As a result of those discussions, the working party
made, and the Congress supported, the following recom
mendations:

"1. It is desirable to formulate, for the benefit of
parties and arbitrators, guidelines for presenting evi
dence in international commercial arbitration.

"2. It is suggested that ICCA undertake the task of
framing such guidelines, which should be consonant
with the UNCITRAL Arbitration Rules in the form
finally adopted.

"3. In framing the guidelines, consideration should be
given to such matters as distinguishing between diffe
rent types of evidence, collection of evidence, methods
of introducing and receiving evidence, including modes
of examining witnesses and presenting expert opinions.

"4. In framing the guidelines consideration should be
given to the problems arising out of the refusal by a
party to the arbitration to produce evidence on grounds
of State security, confidentiality, professional privilege,
etc.,,32

With respect to the recommendations, the Congress
was "confident that potential areas of fundamental agree
ment can be found and that effective guidelines can be
established. ,,33

29. At the VIIIth International Arbitration Congress of
ICCA, to be held from 6 to 9 May 1986 in New York, one
of the two working groups will be devoted to comparative
arbitration practice. The discussions on practical ques
tions of procedure, including issues of evidence, will be
based on a hypothetical case commented upon from the
point of view of different legal systems.

B. International Bar Association

30. The Council of the International Bar Association
adopted on 28 May 1983 the Supplementary Rules

3<Yrhe symposium, organized by the International Committee for
Commercial Arbitration (re-named in 1975 to International Council for
Commercial Arbitration), was held from 14 to 16 February 1974 in
London; the materials of the symposium are published in a special issue
of Arbitration, vo!. 41, No. 2 (April 1974).

31J. Jakubowski, "Proposals for promoting the development of
practices which might be commonly acceptable for presenting evidence in
international commercial arbitration", report to working party II of the
Vth International Arbitration Congress, in Proceedings of the Vth
International Arbitration ... , p. C I1a 1.

32Proceedings of the Vth International Arbitration ... , p. E38.
33Ibid.

Governing the Presentation and Reception of Evidence
in International Commercial Arbitration. 34 The initiative
to prepare such rules arose from discussions in Commit
tee D (Procedures for Settling Disputes) of the Section on
Business Law of the International Bar Association. The
preparatory work for the Rules was done by a subcom
mittee formed by Committee D. 35

31. The subcommittee considered that it would be
fruitless to make yet a further attempt at a complete set of
arbitration rules, since a variety of well-known rules
existed already and were in international circulation, and
were most unlikely to be replaced by yet a further set of
rules.36 It was therefore decided that the rules to be
prepared should be confined to the mechanics of present
ing or receiving evidence in a commercial arbitration.37

The largest problem encountered by the subcommittee in
its work was "the well-known difference between the
Common Law adversarial approach to the laying out of a
case for judicial consideration and the Civil Law's
inquisitorial system". As a result, the subcommittee
"tried to go through the sort of negotiations that would be
carried out in practice if lawyers and arbitrators from
Common Law and Civil Law systems actually had to sit
down together and agree upon a procedure for an actual
arbitration between parties of a Civil Law and of a
Common Law country".38

32. In an introduction to the Rules, the International
Bar Association presents the Rules in the following way:

"These Supplementary Rules are the product of a
working party of Committee D (Procedures for Settling
Disputes) of the Section on Business Law of the
International Bar Association.

"They are solely concerned with the presentation
and reception of evidence in arbitrations and are
recommended by the International Bar Association for
incorporation in, or adoption together with, institu
tional and other general rules or procedures governing
international commercial arbitrations.

"Even if not specifically adopted by agreement
between the parties, they can serve as a guide to
arbitrators conducting such arbitrations when the par
ties in contention come from law areas having rules of
procedures derived from different systems.

"They may be referred to as the LB.A. Rules of
Evidence.

34Published in a brochure of the International Bar Association; also
published in International Council for Commercial Arbitration, Year
book Commercial Arbitration (Oeventer, Kluwer), vo!. X-1985,
pp. 152-156, and in Arbitration International, vo!. 1, No. 2 (July 1985),
pp. 124-128.

350. W. Shenton, "International Bar Association, Supplementary
Rules Governing the Presentation and Reception of Evidence in
International Commercial Arbitration", Explanatory note, Yearbook
Commercial Arbitration, (Oeventer, Kluwer), vo!. X-1985, p. 145; that
text, with minor editorial changes and entitled"An introduction to the
IBA rules of evidence", was published in Arbitration International, vo!.
1, No. 2 (July 1985), pp. 119-124.

36Ibid., pp. 146-147.

37Ibid., p. 147.

38Ibid., p. 147.
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"It is recommended that when the parties desire to
adopt the I.B.A. Rules of Evidence as supplementary
to the general rules applicable to a particular arbitra
tion, the following additional clause be adopted:

'''The I.B.A. Rules of Evidence shall apply
together with the General Rules governing any
submission to arbitration incorporated in this Con
tract. Where they are inconsistent with the aforesaid
General Rules, these I.B.A. Rules of Evidence shall
prevail but solely as regards the presentation and
reception of evidence. '"

33. The conduct of taking evidence in arbitral proceed
ings is dealt with in the I.B.A Rules by general clauses
and by special rules on particular means of evidence. In
so far as the I.B.A Rules and the general arbitration rules
are silent, the arbitral tribunal may conduct the taking of
evidence as it thinks fit (art. 1(2». Another general
clause confers upon the arbitral tribunal, in addition to
the powers available under the applicable procedural law
and the general arbitration rules, a number of further
powers, including the authority to exercise all the powers
it deems necessary to make the arbitration effective and
its conduct efficient as regards the taking of evidence (art.
7, in particular (h».

34. With respect to particular means of evidence, the
Rules provide that each party is required to list the
documents on which it desires to rely, to exchange such
list with every other party, and to deliver the list. to th.e
arbitral tribunal. Unless a document has been so lIsted it
may not be produced at the hearing without the cons~nt

of the arbitral tribunal. Furthermore, the Rules oblIge
each party to provide the arbitral tribunal with a copy of
each document in its list. A party is entitled to a copy of
any document listed by another party upon offer of
payment of the reasonable copying charge (art. 4(1), (2)
and (3».

35. As to the duty to produce a document, the Rules
give each party a right to request any. other party t?
produce any document relevant to the dispute. A condi
tion for such a request is that the requested document
passed between the requested party and a third party who
is not a party to the arbitration. The Rules empow~r the
arbitral tribunal, upon application by one of the parties or
of its own volition, to order a party to produce any
relevant document within the party's possession, custody
or control. If a party fails to comply with such an order,
the arbitral tribunal will draw its conclusions from that
failure (art. 4(4), (5) and (6».

36. With respect to evidence by witnesses, article 5 of
the Rules provides that, prior to the hearing of a witness,
the testimony must normally be prese.nted in th~ for~ of a
written statement signed by the witness. ThiS wntten
statement must include, inter alia, (a) a description of any
connection of the witness with any of the parties; (b) a
description of his background, qualification~, training and
experience if these are relevant to th~ dispute ?r the
testimony; (c) a full statement of the eVidence deSired to
be presented through the testimony of that witness; (d) a

reference as to whether the witness is a witness of fact or
an expert, and whether the witness is testifying from his
knowledge, observation or experience, or from informa
tion and belief, and, if the latter, the source of the
knowledge. In this context it may be noted that it is
considered to be proper for a party to interview a witness
or a potential witness.

37. After the statement has been presented, the witness
would testify orally if both parties agree to it or if the
arbitral tribunal so decides. The witness will first be
examined by the arbitral tribunal and then by the party
presenting the witness, whereupon other parties may
cross-examine the witness. However, the arbitral tribunal
is given complete control over the procedure relating to
examining a witness, including the right to limit or deny
the right of a party to examine, cross-examine or re
examine the witness. Moreover, the Rules empower the
arbitral tribunal to call a witness, whether the parties
agree thereto or not.

38. As to the role of the arbitral tribunal regarding
expert evidence, article 7(e), if) and (g) provides that the
arbitral tribunal has the right to rely on its own expert
knowledge, to appoint experts to assist the arbitral
tribunal or to give expert evidence or reports in the
arbitration, to regulate the right of the parties to call
expert witnesses, and to make provisions with regard to
their activities and the presentation of their evidence.

Ill. International court assistance in taking evidence in
arbitral proceedings

Hague Conference on PriYate International Law

39. The issue of international court assistance in taking
evidence in arbitral proceedings was raised by the Perma
nent Bureau of the Hague Conference on Private Interna
tional Law at a 1984 session of the Special Commission on
General Matters and Policy of the Hague Conference,
whose mandate included the preparation of decisions to
be taken concerning future work of the Hague Confer
ence. 39 That initiative of the Permanent Bureau was
prompted by discussions on the sa~e issue in the UN~IT
RAL Working Group on InternatiOnal Contract Practices
during the preparation of the UNCITRAL Model Law on
International Commercial Arbitration.

40. It may be recalled that in those discussions the
prevailing view was, at first, that if court assista?ce in
arbitral proceedings were to be regulated at all.m the
Model Law, a provision on international court assistance
would be useful. 40 Later, however, the view prevailed
that it was not feasible for a model law on arbitration to

39Conclusions of the Special Commission of January 1984 on General
Matters and Policy of the Conference, Permanent Bureau of the
Conference, Preliminary document No. 1 (April 1984) for the attention
of the Fifteenth Session, chap. B XIV, pp. 15 and 17.

4°Report of the Working Group on International Contract Practices
on the work of its fifth session (A/CN.9/233), para. 36.
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regulate a complex matter such as unilateral obligations
of domestic courts to give assistance to foreign arbitral
tribunals. In support of that latter view it was noted, in
particular, that international court assistance in taking
evidence was an issue which fell within the domain of
international co-operation between States and that such
international co-operation could only be achieved in a
satisfactory way by international instruments such as
conventions or bilateral treaties. 41

41. The precise issue raised by the Permanent Bureau
before the Special Commission was whether the 1970
Hague Convention on the Taking of Evidence Abroadin
Civil or Commercial Matters could be extended in order
to permit arbitrators to forward requests for the taking of
evidence directly to courts or authorities in a place other
than that where the arbitration proceedings were taking
place.4z No decision was taken by the Special Commission
as to the substance of the issue, and the Permanent
Bureau was requested to prepare a note on the desirabil
ity of such an extension of the 1970 Hague Convention. 43

42. In a note prepared subsequently, the Permanent
Bureau discussed the question whether it would be useful
and desirable for the Hague Conference to undertake
work on the subject of international court assistance in
taking evidence in arbitral proceedings. 44 With respect to
that question, the Permanent Bureau stated the fol
lowing:

"It seems indeed that in practice the recourse to a
proceeding for the taking of evidence abroad is not
very frequent, since most often the parties to the
arbitration are the ones who arrange for the necessary
proof in support of their arguments to be presented to
the arbitration tribunal. What seems to happen most
often is that, when a person refuses to testify, the party
who has an interest in having him heard does not insist
at any cost in obtaining his statement, but rather
prefers to do without testimony which might be
unfavourable to him. However, there may be cases in
which a procedure for taking of evidence would turn
out to be useful, for example when witnesses do not
refuse to testify but are prevented for financial or
physical reasons from appearing before the arbitral
tribunal. In addition, the examination of physical
evidence in a country which is very distant from the
place of arbitration may turn out to be less costly by the
way of assistance from the national courts of that
country than by the travel of the arbitral tribunal itself.

"Before submitting the problem examined in this
note to the Member States of the Conference, the
Permanent Bureau made contact unofficially with cer-

41Report of the Working Group on International Contract Practices
on the work of its sixth session (AlCN.9/245), paras. 42 and 43.

42See note 39.

43See note 39.

"Note on the obtaining of evidence abroad in arbitration proceedings
drawn up by the Permanent Bureau, annex 11 relating to Point XIV of
the Conclusions of the Special Commission on General Matters and
Policy of the Conference (PreI. Doe. No. 1 for the attention of the
Fifteenth Session).

tain international arbiters known by it to have had long
practical experience in this field. The questions were
whether, during the long period of activity in interna
tional arbitration of the persons contacted, they had
encountered practical problems raised by the impossi
bility of obtaining testimony or examining physical
evidence, and what in fact happens when an arbitral
tribunal in order to make its award must absolutely
hear a witness who refused to appear.

"The replies of the arbiters contacted, with only one
exception, were rather discouraging; in fact, there do
not seem to be serious problems, since the parties to
the arbitration proceedings seem always to make
arrangements among themselves, or if not, then prefer
to do without the testimony.

"However, the arbiters contacted did not deny that it
could be useful for an international treaty to deal with
the question. Although the philosophy which underlies
arbitration is opposed to recourse to national
authorities (except naturally in the stage of enforce
ment of the award), an international treaty which
would give the possibility for an arbitral tribunal or a
party to an arbitration, where the need was felt, to
obtain the deposition of a witness or to gather physical
proof could seem very useful in practice and bring
assistance to the smooth functioning of arbitral jus
tice. ,,45

43. On the basis of a decision of the Fifteenth Session of
the Hague Conference on Private International Law,46
the question of using the 1970 Hague Convention for the
taking of evidence in arbitral proceedings was referred to
a Special Commission of the Hague Conference, which
was convened for the purpose of considering the technical
operation of the 1970 Hague Convention. Concerning the
desirability of using the 1970 Convention for that pur
pose, a number of experts in the Special Commission

"expressed the view that there was little need for
such a facility in practice. Certain experts thought that
arbitrators or litigants in arbitral proceedings might use
the Convention as it stood by making their request
through the courts in the countries where the arbitral
tribunal sat. In particular, the experts from the Nordic
countries and the United States pointed out that under
domestic law courts may render assistance for the
production of evidence abroad in the context of arbitral
proceedings. ,,47

44. .As to the technical aspects of extending the Conven
tion for use in the context of arbitral proceedings, the
Special Commission reached the following conclusions:

"1. Opinion was divided as to whether any possible
protocol to the Convention should provide that appli-

4SIbid., pp. 5 and 7.

46Hague Conference on Private International Law, Commission I,
Proces verbal No. 4, Fifteenth Session, general affairs, Meeting of 18
October 1984, No. 15.

47Report on the Second Meeting of the Special Commission on the
Operation of the Hague Convention of 18 March 1970 on the Taking of
Evidence Abroad in Civil or Commercial Matters, 28-31 May 1985 (The
Hague, Permanent Bureau of the Conference, July 1985), chap.n, p. 26.
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cations (letters of request) for the taking of evidence
abroad should be made through a forwarding Central
Authority in the State where the arbitral tribunal sat,
or should provide that such application could be made
directly to the Central Authority in the State where the
evidence was to be taken.

"2. It was generally agreed that any such protocol
should provide an option for the taking of evidence
abroad by commissioners (cf. article 17 of the Conven
tion). [48]

"3. There was a consensus that it would be difficult, if
not impossible, to distinguish in establishing the scope
of such a protocol among the differing types of arbitral
tribunals which exist in practice, such as tribunals
operating under the auspices of arbitration institutes or
tribunals which apply or do not apply the UNCITRAL
rules.,,49

45. The Hague Conference on Private International
Law has not yet made a final decision on whether or not
to continue work on the issue of international court
assistance in taking evidence in arbitral proceedings.

IV. Law applicable to arbitration agreements

Hague Conference on Pri'vate International Law

46. The Hague Conference on Private International
Law decided in 1980 to include in its agenda of future
work the question of the law applicable to arbitration
clauses. 50 That decision was considered by a Special
Commission on General Matters and Policy of the Hague
Conference, which was convened in 1984 for the purpose
of examining the Conference's work in progress and of
preparing the decisions to be taken concerning future
work. The Special Commission determined, with respect
to the question whether there was a need for a convention
on the law applicable to arbitration clauses, that it was
too early to decide that question and that it was necessary
to await the conclusions of an expert consulted by the
Permanent Bureau of the Conference.51 It was therefore

48Article 17 of the Convention reads:

"In a civil or commercial matter, a person duly appointed as a
commissioner for the purpose may, without compulsion, take evi
dence in the territory of a Contracting State in aid of proceedings
commenced in the courts of another Contracting State if -

(a) a competent authority designated by the State where the
evidence is to be taken has given its permission either generally or
in the particular case; and

(b) he complies with the conditions which the competent author
ity has specified in the permission.

"A Contracting State may declare that evidence may be taken under
this Article without its prior permission."

49Report on the Second Meeting of the Special Commission ... , pp. 26
and 28.

50Actes et documents de la quatorzieme session, 6 to 25 October 1980,
(The Hague, The Hague Conference on Private International Law,
1982), vol. 1., "Miscellaneous matters", p. 1-64.

51Conclusions of the Special Commission of January 1984 on General
Matters and Policy of the Conference, Permanent Bureau of the
Conference, Preliminary doe. No. 1, (April 1984), for the attention of
the Fifteenth Session, chap. B IV, p. 9.

concluded not to propose the deletion of that topic from
the agenda, and that close contacts with UNCITRAL,
which was dealing with more general questions concern
ing arbitration, should be maintained.52

47. As to the work of UNCITRAL to which reference is
made in the foregoing conclusion, it may be recalled that
the Working Group on International Contract Practices
discussed the question whether any general conflict of
laws rules should be prepared as part of the Model Law
on International Commercial Arbitration.53 That discus
sion should be seen against the following background.

48. The draft model law, as it was discussed by the
Working Group at its seventh session, provided, in the
context of setting aside an award and in the context of
recognition and enforcement of an award, a rule on the
law governing the validity of arbitration agreements. In
both contexts, the primarily applicable law was the one to
which the parties had subjected the arbitration agree
ment. Where there was no indication of a choice of law by
the parties, in the context of setting aside the applicable
law was the law of the court which was to decide the issue
of setting aside (art. 34(2)(a)(i» , and in the context of
recognition and enforcement it was the law of the country
where the award had been made (art. 36(1)(a)(i». In
both contexts, the applicable law was the same since
under the prevailing view in the Working Group,54 which
was later adopted by the Commission,55 the place of
arbitration was the exclusive determining factor for the
applicability of article 34, and, under article 31(3),56 the
award was deemed to have been made at the place of
arbitration.

49. The rules contained in articles 34(2)(a) (i) and
36(1)(a)(i) could not be regarded as general and complete
conflict of laws provisions. First, they provided an express
solution only in the context of setting aside and recogni
tion or enforcement while a solution for the time before
the making of the award or even before the commence
ment of arbitral proceedings was to be arrived at by
interpretation. Second, they provided no solution for the
cases where the parties had not subjected the arbitration
agreement to a particular law and it could not be
ascertained where the arbitral award was to be made.

50. The view of the Working Group during its discus
sions in 1984 was that harmonization of conflict of laws
rules relating to arbitration was desirable but that it was
not appropriate to envisage inclusion of general conflict
of laws rules on arbitration agreements in the model law,
which the Commission was expected to adopt in 1985. It
was understood that the Commission might wish to
consider the matter and decide on its possible future
course of action, in particular, as regards the co-ordina-

52Ibid., p. 7.

53Report of the Working Group on International Contract Practices
on the work of its seventh session (A/CN.9/246), para. 198.

54Ibid., paras. 167 and 171.

55Article 1(2) of the UNCITRAL Model Law on International
Commercial Arbitration.

56Report of the Working Group on International ... , para. 112.
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tion of work between it and the Hague Conference on
Private International Law, which was considering the
preparation of a convention on the law applicable to the
validity of arbitration clauses. 57

51. The Commission, at its eighteenth session in 1985,
discussed merely the question whether the rule on the
validity of the arbitration agreement contained in article
34(2)(a)(i) was an appropriate one. The discussion was
prompted by the proposal

"to substitute the words 'or there is no valid arbitra
tion agreement' for the words 'or the said agreement is
not valid under the law to which the parties have
subjected it or, failing any indication thereon, under
the law of this State'. It was pointed out that the
conflict of laws rule contained in that latter wording,
which was taken from the 1958 New York Convention
[art. V(l)(a)], was inappropriate in that it declared as
applicable, failing a choice of law by the parties, the
law of the place of arbitration. The place of arbitration,
however, was not necessarily connected with the sub
ject-matter of the dispute. It was unjustified to let the
law of that State determine the issue with global effect,
which would be the effect of a setting aside by virtue of
article 36(1)(a)(v) of the model law or article V(l)(e) of
the 1958 New York Convention; it was also said that
such a result would be in conflict with a modern trend
to determine the issue in accordance with the law of the
main contract.

"It was stated in reply that it was preferable to retain
the present text not simply because it was the wording
of the 1958 New York Convention but also because the
rule was in substance a sound one. It was pointed out
that the rule recognized party autonomy, which was
important in view of the fact that some legal systems
applied the lex fori. Furthermore, to use the place of
arbitration as a secondary criterion was beneficial in
that it provided the parties with a degree of certainty
which was lacking under the proposed formula. There
were also doubts as to whether in fact a trend could be
discerned in favour of determining the question of the
validity of the arbitration agreement according to the
law of the main contract. ,,58

52. The Commission, after deliberation, decided to
retain the conflict of laws rule on the validity of the
arbitration agreement as contained in article 34(2)(a)(i)
of the Model Law. 59

53. When the Fifteenth Session of the Hague Confer
ence (1984) discussed the question of a unification of
conflict of laws rules dealing with arbitration agreements,
it was decided to delete that question from the working
programme of the Hague Conference. 60 In connection

57Ibid., paras. 200 and 20l.
58Report of the United Nations Commission on International Trade

Law on the work of its eighteenth session, Official Records ofthe General
Assembly, Fortieth Session, Supplement No. 17 (A/40fI7), paras. 283 and
284.

59Ibid., para. 285.
60Hague Conference on Private International Law, Commission I,

Proces verbal No. 2, Fifteenth Session, general affairs, Meeting of 16
October 1984, No. 52.

with that decision, it was stressed by the Chairman of the
Session

"that deletion of this question would in no way
exclude cooperation with UNCITRAL in the future,
even in this field. Furthermore, deletion would not
prevent the matter from being taken up again at a later
date if this were to be felt necessary. ,,61

V. Adaptation or supplementation of contracts by third
persons

A. International CouneD for Commercial Arbitration

54. Questions pertaining to adaptation and supplemen
tation were a subject of the Vth and the VIIth Interna
tional Arbitration Congresses organized by the Interna
tional Council for Commercial Arbitration (ICCA).6263

55. On these questions, the Vth International Arbitra
tion Congress adopted the following resolution:

"[The Congress:]

"Strongly re-affirms the great value of arbitration,
not only for traditional types of disputes arising in
international trade, but also in connection with long
term contracts of the type which are now so often used
to implement international commercial transactions for
scientific, technical and industrial development. Such
long-term transactions are becoming increasingly
important in world trade and are also a significant
factor in establishing conditions which assist in main
taining world progress.

"Notes that one of the principal problems in connec
tion with long-term contracts is the question of whether
arbitrators have the power to fill gaps and resolve
deadlocks which may arise during the life of the
agreement. Such gaps may occur when parties post
pone specific agreement on certain points because of
lack of complete information when a contract is first
formed; when unforeseen or unforeseeable events
occur due to changes in economic, technical or political
conditions; when inevitably vague expressions are used
in the contract and when parties to joint ventures
disagree on the conduct of their joint enterprise.
Reports received by the Congress indicate that the
power of arbitrators to fill such gaps in a binding
manner varies in different nations and under different
legal systems. Such differences may be minimised by
overcoming the stress on theoretical speculation and
dogmatic construction and getting closer to reality.

6lIbid.
6urhe Vth International Arbitration Congress was held from 7 to 10

January 1975 in New Delhi; the reports and discussions of that Congress
are published in Proceedings of the Vth International Arbitration Con
gress, (New Delhi, Indian Council of Arbitration, 1975).

63The VIIth International Arbitration Congress was held from 7 to 11
June 1982 in Hamburg; the reports and discussions of that Congress are
published in International Council for Commercial Arbitration, New
Trends in the Development of International Commercial Arbitration and
the Role of Arbitral and other Institutions, ICCA Congress series No.l,
Pieter Sanders, ed. (Deventer, Kluwer, 1983).
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"Recognises that agreement by the parties to widen
the scope of arbitration to fill such gaps and break such
deadlocks can be of great practical assistance in form
ing and performing long-term contracts. Such agree
ment must be expressed by a drafting technique which
is appropriate to meet difficulties that may arise under
different national laws.

"To this end, the Congress urges that the compara
tive law studies on this subject which have been so
fruitfully begun during the deliberations in New Delhi
be continued in order that information concerning the
law and practice in this regard can be collected and
disseminated and so that methods to utilise this valu
able function of arbitration may be further developed.
The Congress therefore suggests that ICCA sponsor
and encourage such studies with the aim of reaching a
practical result, as, for example, the preparation of
model clauses. ,,64

56. Adaptation and supplementation of contracts was a
subject discussed by a working group of the VIIth
International Arbitration Congress which adopted the
following resolution:

"A. The Working Group received reports which
focused attention on the problems of adaptation of
contracts.

"Such problems may arise in three types of instances:

"1. application of hardship or revision clauses;

"2. contracts in which certain points have been left
open;

"3. cases in which one of the parties contends that
unforeseen circumstances should lead to a revision of
the contract, in spite of it not containing any revision
clause.

"B. The Working Group considers that the best way
of solving those problems is by mutual agreement of
the parties revising or completing their contractual
arrangements.

"Lacking such agreement, the following solutions are
to be considered:

"1. If there is a hardship or revision clause, the
same should be applied through arbitration.

"2. Where certain points have been left open in the
contract, arbitrators, in many countries, do not have
the power to complete it but, in such countries, may
be able to determine the prejudice resulting from the
refusal to negotiate in good faith, if any, and allow
damages in compensation of such prejudice.

"3. In case of unforeseen circumstances and if the
contract does not contain a revision clause, the
arbitrators should not modify the contract, except if
the law applicable to the contract allows it and if the
parties have expressly granted such a power to the
arbitrators.

64Proceedings of the Vth International Arbitration "., pp. E39·E40.

"C. The Working Group noted that, in order to
provide improved procedures for resolving disputes
involving adaptation of contracts, an arbitral organiza
tion has established new rules in this regard. ,,65

B. International Chamber of Commerce

57. The International Chamber of Commerce adopted
in 1978 the Rules on the Regulation of Contractual
Relations, which provide a procedure for adaptation or
supplementation of contracts.66 The purpose of this
procedure is to enable parties to call upon a third person
to intervene in the case where the parties cannot agree on
how to adapt or supplement their contract. The parties
may have an interest in such an intervention of the third
person, for example, in the following situations: (a)
where the parties deferred the insertion of a particular
provision in their contract; (b) where the parties agreed
that their contract would be adapted if the economic
equilibrium of the contract were affected by a change of
circumstances; (c) where the parties agreed that certain
decisions relating to the implementation of the contract
would be made jointly.67

58. The third person fulfils his task by either formulat
ing a recommendation or taking a decision, depending on
the choice of the parties (art. 11(1)). When the third
person makes a recommendation, the Rules provide that
the parties must consider it in good faith (art. 11(2)).
When the third person takes a decision, that decision is
binding on the parties to the same extent as the contract
in which it is deemed to be incorporated, and the parties
are to give effect to such a decision as if it were the
expression of their own will (art. 11(3)).

59. In connection with the ICC Rules, a model clause is
provided for parties to use in agreeing on the procedure
under the Rules. According to the model clause, in the
event that the parties are unable to agree to apply all or
any of the provisions of a specified article of their
contract, they should apply to the ICC Standing Commit
tee for the Regulation of Contractual Relations. The
Standing Committee will administer the proceedings in
which a third person (or a board of three persons if the
parties so agree) appointed in accordance with the Rules
will carry out the task assigned by the parties.

60. The functions of the ICC Standing Committee in
administering the proceedings under the Rules include
the following: (a) the confirmation of the third person,
whom the parties are to nominate by agreement, or the
appointment of the third person in the absence of such
agreed nomination; (b) in a case where the tasks under
the Rules are to be performed by a board of three
members, the confirmation of two members of whom

65New Trends in the development "., p. 269.
6IThe ICC Rules on the Regulation of Contractual Relations are

published in Adaptation of Contracts, ICC Brochure No. 326 (Paris,
International Chamber of Commerce, 1978).

67Ibid., pp. 7-8.
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each is nominated by a party, and the appointment of the
chairman of the board; (c) the challenge or replacement
of the third person; (d) the fixing of the amount of deposit
to cover the costs of the proceedings; (e) the extension or
shortening of the period of time for carrying out the task
of the third person; if) approval as to form of a
recommendation or decision made by the third person;
(g) determining the place where the third person's
recommendation or decision is deemed to have been
issued; (h) fixing of costs of proceedings.

61. The procedure to be followed by the third person in
carrying out his task is dealt with in article 9 of the ICC
Rules as follows:

"1. Within the limits arising from the applicable
contract clause and from any other agreement
arrived at between the parties and included in
their written memoranda, the third person is
empowered to make any decision intended to
resolve the questions concerned.

"2. The third person may obtain any information
which he deems necessary in order to carry out his
mission.

"3. The parties undertake to provide the third person
with every facility for the carrying out of his
mission and to communicate to him any informa
tion or document which he may require to that
end.

"4. In the execution of his mission the third person
shall afford each party equal treatment in all
respects and equal opportunity to present its
views, and to reply to the comments of the other
party.

"5. The third person shall hear the parties orally
either on his initiative or upon the request of one
of the parties.

"6. Any person intervening within the framework of
these Rules undertakes to respect the confidential
nature of the proceedings."

62. As to the effect of proceedings under the ICC
Rules, article 10 of the Rules prescribes that, unless
otherwise provided by the parties, the action of bringing a
case before the Standing Committee does not of itself
have any effect on the contract until the third person has
made his recommendation or taken his decision.

63. With respect to the formulation of a recommenda
tion or a decision by the third person under the ICC
Rules, it is provided, inter alia, that (a) unless otherwise
provided by the parties, the third person must give
reasons for his recommendation or decision (art. 12(2»;
(b) where a board of three members is to make a
recommendation or a decision it will be made by a
majority of votes; (c) failing a majority of votes, the
chairman of the board will formulate the recommenda
tion or take the decision alone (art. 12(3»; (d) the third
person's recommendation or decision is deemed to be

issued at the place agreed upon by the parties or, failing
such agreement, as determined by the Standing Commit
tee (art. 12(4».

64. It should be noted that the procedure under the ICC
Rules is conceived and characterized not as one of
arbitration but as being "clearly of a contractual

t " 68 Th' t h . . I fna ure . IS concep was c osen, 10 parttcu ar, or
legal reasons, namely the disparity between national laws
as regards the powers of arbitrators to adapt contracts or
to fill gaps.

65. This disparity, which had prompted the search for
practical solutions by the participants of the above ICCA
Congresses, and the extent to which mechanisms of a
contractual nature were available under legal systems,
were important factors in the considerations of the
UNCITRAL Working Group on International Contract
Practices on the question whether a provision on adapta
tion and supplementation of contracts should be included
in the draft model law:

"19. The Working Group recognized the usefulness
of procedures to which parties, in particular parties to
long-term contracts, might resort in order to have their
contracts adapted or supplemented and also recognized
that procedural safeguards contained in such proce
dures would enhance legal certainty in international
trade. For this reason some support was expressed for a
provision in the model law granting the power to the
arbitral tribunal to adapt and supplement contracts.
Since some legal systems already granted such power to
arbitral tribunals, unification of rules on this power was
considered desirable. It was also felt that, once rules on
the power of arbitral tribunals to adapt and supplement
contracts had been internationally agreed in a model
law, such rules would be more acceptable to States
which had no provisions on or did not allow adaptation
and supplementation of contracts in the framework of
arbitration.

"20. However, after extensive discussion, the view
prevailed that adaptation and supplementation of con
tracts should not be dealt with in the model law. It was
pointed out that there was no need for regulating this
question in the model law since many legal systems
already provided, outside the domain of arbitration,
mechanisms for third party assistance in adapting and
supplementing contracts. Also, there were great dif
ficulties in unifying arbitral procedures on adaptation
and supplementation of contracts.

"21. It was further noted that in adaptation and
supplementation of contracts it was difficult to separate
questions pertaining to procedural law and questions
pertaining to substantive law and that, therefore, the
model law, as a system of procedural rules, should not
contain rules which may touch upon substantive rights
of the parties. This difficulty in separating procedural
and substantive questions would cause problems in
interpretation of such rules. However, while recogniz
ing this difficulty, it was noted by others that it should

68Ibid., p. 8.
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and could be made clear in the model law that only
procedural aspects were regulated without regulating
substantive conditions for adapting or supplementing a
contract.

"22. In regard of the practical effects of a rule on
adaptation and supplementation of contracts it was also
observed that in international trade suppliers of equip
ment and large industrial works were often economi
cally stronger than buyers and that procedures for
adaptation and supplementation of contracts might be
used to the advantage of suppliers.

"23. There was general agreement that the discussion
in the Working Group was useful because it revealed
the complexity of problems relating to adaptation and
supplementation of contracts and possible solutions to
these problems. This might prompt national legislators
to adopt rules on adaptation and supplementation of
contracts or improve existing rules taking into account
the needs of modern international trade. Once national
rules in this field and practice on the basis of such rules
would be more developed, a harmonization might be
achieved more easily. ,,69

VI. Code of ethics for arbitrators in international com
mercial arbitration

International Bar Association

66. A draft of a code of ethics for arbitrators was
discussed at the Seventh Conference of the International
Bar Association held in Singapore from 30 September to
4 October 1985.70 On the basis of the discussions at that
Conference, a new draft text was drawn up for considera
tion by a working party established by a decision of the
Singapore Conference.71 It is expected that a draft text to
be prepared by the working party will be discussed at the
next conference of the International Bar Association,
which is to be held in New York in September 1986.

67. The proposal to discuss such a code was prompted
by the fact that the duty of the arbitrators to maintain the
attitude of independence and impartiality was promi
nently reflected in important international arbitration
rules, such as the UNCITRAL Arbitration Rules, the
Arbitration Rules of the International Centre for Settle
ment of Investment Disputes, the Rules of Conciliation
and Arbitration of the International Chamber of Com
merce, or the Rules of the London Court of International
Arbitration, and that, nevertheless, none of those rules

69Report of the Working Group on International Contract Practices
on the work of its sixth session (A/CN.9/245), paras. 19-23.

7o"Code of Ethics for Arbitrators", discussion draft, International Bar
Association, sect. on Business Law, Committee D - Procedures for
Settling Disputes, Singapore conference. The draft text, which was
distributed to the participants of the Conference, has not been published.

71International Bar Association, "Code of ethics for international
arbitrators", unpublished.

provided definitions of the concept of impartiality and
independence.72

68. A related consideration was that there existed no
internationally agreed standards or guidelines, and that,
as a result, the arbitrators, parties and courts involved in
international commercial arbitration were referred to
national criteria as to what was to be considered proper
conduct in such arbitration. Those national criteria,
however, might not provide coherent guidance in an
international case inasmuch as they might be based on
case law arising from isolated instances or might be
influenced by concepts which were not appropriate for
general application.73

69. The purpose of the code would be to establish the
manner in which the abstract qualities required of the
arbitrators, namely impartiality, independence, compe
tence, diligence and discreetness, may be assessed in
practice. For that purpose, the code would deal in detail,
for example, with the following issues:

(a) The fundamental duty of the arbitrators to pro
ceed diligently and efficiently to provide the parties
with a just and effective resolution of their disputes,
and their duty to be and remain free from bias;

(b) The duties of a prospective arbitrator when
accepting the appointment, in particular as regards the
question whether he is able to discharge his duties
without bias, whether he is competent to determine the
issues in dispute, whether he is familiar with the
procedure to be applied and has an adequate know
ledge of the language of the arbitration, and whether
he is able to give to the arbitration the time and
attention which the parties are reasonably entitled to
expect;

(c) The considerations relating to actual or to appa
rent bias, and in this context the code would deal with
the situations that may give rise to the appearance of
bias, including current and past business relationships
between an arbitrator and a party or a potentially
important witness, or certain social or professional
relationships between those persons, or any previously
expressed opinion of an arbitrator on a question which
may be relevant to the dispute;

(d) Facts or circumstances that should be disclosed by
a prospective or appointed arbitrator, e.g. past or
present relationships between an arbitrator and a
party, the extent of any prior knowledge an arbitrator

72J. M. H. Hunter and J. Paulsson, "A code of ethics for arbitrators in
international commercial arbitration?", International Business Lawyer,
April 1985, p. 153.

73With respect to a need for a set of internationally acceptable
guidelines for arbitrators it was noted that, in the domestic context, there
was one such set of guidelines already in existence, namely the 1977 Code
of Ethics for Arbitrators in Commercial Disputes prepared jointly by the
American Arbitration Association and the American Bar Association.
However, it was noted that, while the Code contained many features that
were also useful and appropriate for international arbitration, it was
developed in reaction to a number of judicial decisions that were
applicable solely in the United States of America (Hunter and Paulsson,
lac. cit.).
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may have of the dispute, the nature of any previous
relationship with any fellow arbitrator, including prior
joint service as an arbitrator, the extent of any prior
commitments which may interfere with the discharge of
his duties as an arbitrator; other issues are the addres
sees and form of disclosure, and a deemed waiver as a
result of a failure by a party to make objection to an
arbitrator in relation to matters disclosed prior to
participation of that party in a further stage of the
proceedings;

(e) Communications of the arbitrators with the par
ties, including the question to what extent it is proper
for an arbitrator to be in contact with only one party, or
the question how an arbitrator should react if he learns
of an improper communication between another arbit
rator and a party; and in this connection the draft code
raises the question whether a distinction should be
made between an arbitrator appointed unilaterally by a
party and an arbitrator appointed by both parties or by
a third person or institution;

if> Discussions between the arbitrators and the par
ties regarding fees and expenses of the arbitrators;

(g) The duty of the arbitrators to devote such time
and attention to the arbitration as the parties may
reasonably require and their duty to conduct the
arbitration in such a manner that costs do not rise to an
unreasonable proportion of the interests at stake;

(h) Restrictions regarding the discussions between an
arbitrator and a party of a settlement proposal and
consequences of such a discussion, and the position of
the arbitral tribunal as a whole or of the presiding
arbitrator regarding settlement proposals;

(i) The right of a dissenting arbitrator to make known
to the parties his dissent and the reasons therefor, or
his right to disclose any fundamental procedural irregu
larity or fraud to the parties, and the relation of these
rights to the duty of the arbitrator to avoid a breach of
the confidentiality of the deliberations of the arbitral
tribunal.

70. As to the legal nature of the code, the introductory
note mentions that the code could not be directly binding
either on arbitrators or on the parties, unless the code was
adopted by agreement. Whilst the International Bar
Association hopes that arbitral institutions would take it
into account when considering challenges to arbitrators, it
has emphasized that the code would not be intended to
create grounds for the setting aside of awards by national
courts.74 A further position taken in this regard is that
international arbitrators should in principle be granted
immunity from suit under national laws, except in
extreme cases of wilful or reckless disregard of their legal
obligations. Accordingly, the International Bar Associa
tion wishes to make it clear that it would not be the
intention of the code to create opportunities for aggrieved
parties to sue international arbitrators in national courts.

74See introductory note to International Bar Association, "Code of
ethics for international arbitrators".

The normal sanction for breach of an ethical duty should
be removal from office, with consequent loss of entitle
ment to remuneration.75

71. In this context, the Commission may wish to recall
that the idea of preparing a code of ethics was mentioned
during the early discussion of possible features of a model
law on international commercial arbitration. In conjunc
tion with the decision not to deal with questions of
liability of arbitrators for any misconduct or error in
arbitral proceedings, the agreement of the Working
Group on International Contract Practices was not to
attempt the preparation of a code of ethics for arbit
rators.76

CONCLUSIONS

72. The Commission, in addition to taking note of this
report, may wish to consider whether any of the issues of
arbitration presented herein warrant further examination.
If so, it may request the secretariat to submit to a future
session a study which may be prepared in consultation
with the organization whose text or draft text the
Commission wished to examine more closely. Such a
study would present the complete text of any selected
rules, guide, guidelines, code or clause, together with
detailed comments by the secretariat on that text. It could
further include general considerations concerning the
desirability and feasibility of efforts on a global level and
some suggestions as to any possible future course of
action of the Commission.

73. In this respect, various approaches and options
might be studied depending on the nature of the chosen
issue and the orientation of the organization or the text
concerned. For example, if the I.B .A. Rules of Evidence
were to be selected by the Commission, the secretariat
could include comments on their universal applicability
and acceptability so as to assist the Commission in
determining later whether, for instance, to recommend
their use, or to envisage the preparation of an amended
text, or to formulate similar supplementary rules specifi
cally geared to the UNCITRAL Arbitration Rules.

74. The last mentioned possibility would probably fea
ture among the more viable options in the area of multi
party arbitration, if the Commission were to select that
area for closer examination. Any study, based on the
draft texts prepared by the ICC, could thus include, in its
considerations on the desirability and feasibility of a
guide or a model clause, the suggestion to tailor such a
text to the UNCITRAL Arbitration Rules, including the
functions of an appointing authority acting under the
Rules. Another approach worthy of study could be to
envisage a text without any link to a given set of

75Ibid.

76Report of the Working Group on International Contract Practices
on the work of its third session (A/CN.9/216), para. 51.
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arbitration rules. At any rate, it seems clear that a
possible later involvement of the Commission would aim
at a text which had a global scope of application and was
not tied to one particular arbitral institution.

75. Further points to be included in a study might relate
to the level of statutory law. For example, the secretariat
could prepare a survey of national laws on such questions

as court involvement in consolidating arbitral proceedings
or in deciding certain issues (e.g. appointment of arbit
rator) left open by parties adhering to a basic multi-party
arrangement. The secretariat might also be requested to
monitor legal developments in this area, and possibly in
the area of adaptation and supplementation of contracts,
and to suggest at an appropriate time consideration of a
harmonization effort by way of model provisions of law.
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INTRODUCTION

1. The Commission at its seventeenth session in 1984
decided to place the subject of the legal implications of
automatic data processing to the flow of international
trade on its programme of work as a priority item. 1 It was
also decided that a decision would be made at a subse
quent session whether to refer the subject to a Working
<,7roup for the purpose of identifying areas where solu
tions or the establishment of an international common
understanding would be desirable. This report is submit
ted to the Commission pursuant to that decision.

2. The report discusses in chapter I the activities of
?rga?iz~tions engaging in work relevant to the legal
~mphcatlons of automatic data processing to the flow of
mternational trade, including the work of the Commis
sion itself. In chapter II a short analytical summary is
presented of the topics on which work has been under
taken and suggestions are made as to future actions the
Commission may wish to take in this field.

I. Intemational organizations active in the field

A. United Nations Commission on International Trade
Law (UNCITRAL)

3. Without awaiting a decision whether to refer the
s~bject of the legal implications of automatic data proces
smg to a Working Group, the Commission has explored
the implications of the new technology in several respects
and has taken the new methods of communication and
documentation into account in its other work.

1. Legal value of computer records

4. At its eighteenth session in 1985 the Commission had
before it a report by the secretariat on the legal value of
computer records (NCN.9/265). As part of the prepara
tion for the report, the secretariat had prepared a
questionnaire on the use of computer-readable data as
evidence in court proceedings. At the same time and in
co-operation with the secretariat of the Commission, the
Customs Co-operation Council prepared a questionnaire
on the acceptability to customs authorities of a goods
declaration in computer-readable form and the subse
quent use of such a declaration in court proceedings. The
information contained in the replies to both question
naires was used in the preparation of the report.

5. The report came to the conclusion that on a global
level there were fewer problems in the use of data stored
in computers as evidence in litigation than might have
been expected. Almost all of the countries that replied to
the questionnaire appeared to have legal rules which were

lReport of the United Nations Commission on International Trade
Law on the work of its seventeenth session, Official Records of the
General Assembly, Thirty-ninth Session, Supplement No. 17 (A/39/17),
para. 136.

at least adequate to permit the use of computer records as
evidence and to permit the court to make the evaluation
necessary to determine the proper weight to be given to
the data or document.

6. The report noted that a more serious legal obstacle to
the use of computers and computer-ta-computer telecom
munications in international trade arose out of require
ments that documents be signed or that documents be in
paper-based form.

7. After discussion of the report the Commission
adopted the following recommendation:

"The United Nations Commission on International
Trade Law

"Noti~g that the use of automatic data processing
(ADP) IS about to become firmly established through
out the world in many phases of domestic and interna
tional trade as well as in administrative services,

"Noting also that legal rules based upon pre-ADP
paper-based means of documenting international trade
may create an obstacle to such use of ADP in that they
lead to legal insecurity or impede the efficient use of
ADP where its use is otherwise justified,

"Noting further with appreciation the efforts of the
Council of Europe, the Customs Co-operation Council
and the United Nations Economic Commission for
Europe to overcome obstacles to the use of ADP in
international trade arising out of these legal rules,

"Considering at the same time that there is no need
for a unification of the rules of evidence regarding the
use of computer records in international trade, in view
of the experience showing that substantial differences
in the rules of evidence as they apply to the paper
based system of documentation have caused so far no
noticeable harm to the development of international
trade,

"Considering also that the developments in the use of
ADP are creating a desirability in a number of legal
systems for and adaptation of existing legal rules to
these developments, having due regard, however, to
the need to encourage the employment of such ADP
means that would provide the same or greater reliabil
ity as paper-based documentation,

"(a) Recommends to Governments:

(i) to review the legal rules affecting the use
of computer records as evidence in litigation in
order to eliminate unnecessary obstacles to
their admission, to be assured that the rules
are consistent with developments in techno
logy, and to provide appropriate means for a
court to evaluate the credibility of the data
contained in those records;

(ii) to review legal requirements that certain
trade transactions or trade related documents
be in writing, whether the written form is a
condition to the enforceability or to the valid
ity of the transaction or document, with a view
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to permitting, where appropriate, the transac
tion or document to be recorded and transmit
ted in computer-readable form;

(Hi) to review legal requirements of a hand
written signature or other paper-based method
of authentication on trade related documents
with a view to permitting, where appropriate,
the use of electronic means of authentication;

(iv) to review legal requirements that docu
ments for submission to governments be in
writing and manually signed with a view to
permitting, where appropriate, such docu
ments to be submitted in computer-readable
form to those administrative services which
have acquired the necessary equipment and
established the necessary procedures;

"(b) Recommends to international organizations
elaborating legal texts related to trade to take account of
the present Recommendation in adopting such texts and,
where appropriate, to consider modifying existing legal
texts in line with the present Recommendation."2

2. Electronic funds transfers

8. At its fifteenth session in 1982, on the basis of a
report of the Secretary-General (AlCN.9/221), the Com
mission decided to prepare a legal guide on electronic
funds transfers and requested the secretariat to begin its
preparation in co-operation with the UNCITRAL Study
Group on International Payments.3 The draft chapters of
the legal guide were before the Commission at its
seventeenth and eighteenth sessions in 1984 and 1985.

9. At its eighteenth session, the Commission requested
the Secretary-General to send the draft legal guide on
electronic funds transfers to Governments and interested
international organizations for comment.4 It also
requested the secretariat, in co-operation with the
UNCITRAL Study Group on International Payments, to
revise the draft in the light of the comments received for
submission to the nineteenth session of the Commission
in 1986 for consideration and possible adoption. The
report of the Secretary-General to the nineteenth session
contains proposed modifications to the draft based on the
comments received. The report recommends that:

(a) The Commission adopt the legal guide on elec
tronic funds transfers and request that it be published in
an appropriate manner; and that

(b) The Commission decide to prepare model rules
leading to the harmonization of the law governing domes
tic as well as international funds transfers (A/CN.91277).

2Report of the United Nations Commission on International Trade
Law on the work of its eighteenth session, Official Records ofthe General
Assembly, Fortieth Session, Supplement No. 17 (A/40/17), para. 360.

3Report of the United Nations Commission on International Trade
Law on the work of its fifteenth session, Official Records of the
General Assembly, Thirty-seventh Session, Supplement No. 17 (A/37/17),
para. 73.

4Report of the United Nations Commission on International Trade
Law on the work of its eighteenth session, Official Records ofthe General
Assembly, Fortieth Session, Supplement No. 17 (A/40/17), para. 342.

3. What constitutes "signature"

10. Article 14(3) of the United Nations Convention on
the Carriage of Goods by Sea, 1978 (Hamburg Rules)
provides that

"The signature on the bill of lading may be in
handwriting, printed in facsimile, perforated, stamped,
in symbols, or made by any other mechanical or
electronic means, if not inconsistent with the law of the
country where the bill of lading is issued."5

11. The model of the Hamburg Rules provision on
signature is followed in article 5 of the United Nations
Convention on International Multimodal Transport of
Goods prepared by UNCTAD6, in the new amendments
to the IMO Convention on Facilitation of International
Maritime Traffic (see para. 29) and in article 4(10) of the
draft Convention on International Bills of Exchange and
International Promissory Notes (AlCN.9/274) which will
be before UNCITRAL at its current session. It is also
followed in draft article 4(4) of the draft articles of
uniform rules on the liability of operators of transport
terminals, as proposed by the UNCITRAL Working
Group on International Contract Practices at its ninth
session held in New York from 6 to 17 January 1986 (AI
CN.9/275, para. 58). However, since no decision has yet
been taken by the Working Group on whether the
uniform rules should be cast in the form of a model law or
a convention, the words "if not inconsistent with the law
of the country where the [document] is issued" have not
been included.

4. What constitutes "writing", "document", "notice"

12. Article 7(2) of the UNCITRAL Model Law on
International Commercial Arbitration, adopted by the
Commission at its eighteenth session in 1985, provides
that an arbitration agreement is in writing if it is
contained in a document signed by the parties or in an
exchange of letters, telex, telegrams or of "other means
of telecommunication which provide a record of the
agreement, ... ".7

13. The Working Group on International Contract
Practices has used a simplified version of the formulation
used in the Model Law in its version of article 4(3) of the
draft articles on uniform rules on the liability of operators
of transport terminals as follows:

"The document referred to in subparagraph (b) of
paragraph (1) of this article may be issued in any form
which preserves a record of the information contained
therein" (AlCN.9/275, para. 58).

14. The comment to the draft article as previously
submitted by the secretariat points out that this formula
tion would cover a document in paper-based form, a

5A/Conf.89/13, annex 1.

&rD/MT/Conf.16
7Report of the United Nations Commission on International Trade

Law on the work of its eighteenth session, Official Records ofthe General
Assembly, Fortieth session, Supplement No. 17 (A/40/17), annex 1.
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document created by teletransmission of data to the
computer of the customer, as well as a document in the
form of data recorded on a micro-circuit card accompany
ing the goods (AlCN.9IWG.IIIWP.56).

15. Article 11(7)(a) of the same draft articles as submit
ted by the secretariat and considered by the Working
Group provides that

"Notice required to be given by this article may be
given in any form which provides a record of the
information contained therein" (AlCN.9IWG.II1
WP.56).

B. Work related to trade facilitation

1. Economic Commission for Europe

(a) Working Party on Facilitation of International Trade
Procedures

16. Although the Working Party is institutionally a sub
organ of the Economic Commission for Europe, it has
become the effective central organ for discussing trade
facilitation policies and activities on a global basis. The
Working Party began its activities in 1961 under another
name to develop a standard layout key, now known as the
United Nations Layout Key, which could be used to
produce a range of fully-aligned international trade,
transport and official documents. Following the develop
ment of the Layout Key, the Working Party turned its
attention to the simplification of international trade
procedures themselves. By the 1970's the Working Party
was promoting the replacement of traditional paper
based documents by methods allowing a more rapid
exchange of information through telex and more recently
through computerized interchange of trade data. Its
primary activities in this regard have been to foster the
development of a Trade Data Elements Directory, a
Trade Data Interchange Directory and the registration of
technical application protocols.

17. As the Working Party became interested in facilitat
ing the use of automatic data processing in international
trade, it became concerned over legal impediments to
that use. As a result, it has the subject of legal aspects of
trade data interchange as a regular item on its agenda.
The primary role of the Working Party in this area has
been to identify legal problems and to urge other
competent organizations to take the appropriate actions.
In particular it has recommended that:

(a) Governments and international organizations
study the possibility of permitting authentication of
documents used in international trade by means other
than signature so that information contained in the
documents may be prepared and transmitted by elec
tronic or other automatic means of data transfer;8

(b) Facilities should be developed for the preparation
of bills of lading in the country of destination, using

BRecommendation No. 14, TRADEIWP.4/INF.63.

automatic data processing and transmission so as to avoid
delays and demurrage caused by the need to send
documents by mail;9

(c) Montreal Protocol No. 4 of 1975 to the Warsaw
Convention should be brought into effect as soon as
possible through ratification by Governments, so that the
air waybill requirement may be. abolished, where desir
able;lO and that

(d) Customs authorities in importing countries should
implement the 16 June 1981 recommendation of the
Customs Co-operation Council concerning the transmis
sion and authentication of goods declarations which are
processed by computer. l1

18. At its sixteenth session in September 1982, the
Working Party considered a report which identified the
main problems of a legal character regarding automatic
data processing encountered in the work of the Working
Party and suggested that action be taken in respect of
those problems in the competent international forums
(TRADEIWP.4/R.185/Rev.l). The conclusion reached in
the document, and supported by the Working Party, was

"that there is an urgent need for international action
to establish rules regarding legal acceptance of trade
data transmitted by telecommunications. Since this is
essentially a problem of international trade law, the
United Nations Commission on International Trade
Law (UNCITRAL) would appear to be the central
forum" (para. 4).

The document was reprinted as an annex to document
AlCN.9/238 and submitted to UNCITRAL at its six
teenth session in 1983. The decision of the Commission to
place the subject of the legal implications of automatic
data processing to the flow of international trade on its
agenda as a priority item was a direct consequence of that
report.

19. At its twenty-first session in March 1985 the Work
ing Party "invited the UNCITRAL, CCC, ICe, OECD
and other interested organizations to participate actively
in the development of uniform rules for communication
agreements" (UNCA) (TRADEIWP.4/151, para. 8). The
draft UNCA, which was prepared by the Nordic Legal
Committee in the context of the activities of the Working
Party, has been submitted to ICC for further action (see
paras. 59-60).

(b) Inland Transport Committee

20. The Group of Experts on Customs Questions has
had referred to it a proposal aimed at the introduction of
a special micro-circuit card for the international transport
of goods. The note prepared by the secretariat to present
the proposal to the fifty-fifth session of the Group of

9Recommendation No. 18, facilitation measure 7.3, EeE/TRADE/
141.

10Ibid., facilitation measure 7.5.
IlIbid., facilitiation measure 9.4. See also facilitation measures 9.5

and 9.8. The recommendation of the Customs Co-operation Council is
discussed in para. 39, below.
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Experts held at Geneva from 7 to 11 October 1985
concentrated on the technical considerations (Trans.l
GE.30/R.183). However, it was recognized in the note
that there would be legal and administrative considera
tions before the card could be used to its fullest advan
tage.

21. The proposal represents a plan to provide a transi
tion from the existing international paper-based TIR
carnet system to a system using the micro-circuit card as
the access device to a dedicated telematics network for
customs transit. The TIR system is an international
system of customs transit for road transport, the applica
tion of which has gradually spread throughout Europe,
the Middle East and North Africa. The system is based on
a procedure which has two major elements:

(a) A unique TIR carnet is used for each trip. This
carnet includes two forms for each country whose terri
tory has to be crossed (including the country of departure
and the country of destination). These forms provide the
identification of the vehicle, an indication of the travel
itinerary and a description of the goods. They constitute a
uniform customs transit document, one copy being used
when entering a country and the other when leaving a
country;

(b) The TIR carnet is also evidence of the guarantee
given to each customs administration by the guarantee
chain. To this end, the carnet is authenticated to the
guarantee chain which sells the carnets and arranges for
its follow-up. All carnets, with counterfoils duly stamped
by customs officials, have to be returned to the guaran
teeing association.

22. The note by the secretariat points out that micro
circuit cards could not be substituted for paper documents
without reaching an international agreement. Such an
agreement would initially be given for a limited time in
order to test the system. Official paper documents would
be used in parallel with the cards during the test period.
The ultimate changes to be considered to the TIR
Convention and other relevant legal texts would depend
upon the success of the tests.

23. After extensive discussion by the Group of Experts
on the technical features of the use of a micro-circuit card
for customs purposes, and especially in the context of the
TIR system, it was decided that the secretariat would
present a feasibility study of the proposal to the Group at
a subsequent session (TRANS/GE.30/47).

2. International Maritime Organization (IMO)

24. The Convention on Facilitation of International
Maritime Traffic (London, 9 April 1965) has as its
purpose the facilitation of "maritime traffic by simplifying
and reducing to a minimum the formalities, documentary
requirements and procedures on the arrival, stay and
departure of ships engaged in international voyages". As
of 1 October 1984, there were 53 Contracting States to
the Convention. Implementing standards and recom
mended practices are contained in an annex to the

Convention, which can be amended through a simpler
and faster procedure than can the Convention itself.
Since 1977 several amendments to the annex, or to the
Convention, have been adopted or proposed in order to
facilitate the use of automatic data processing in the
preparation and submission of the documentation
required for the entry and exit of ships from ports.

25. In November 1977, standard 2.15 was amended by
the Conference of Contracting Governments by adding a
new sentence at the end of the standard as follows:

"Documents produced by electronic or other auto
matic data processing techniques, in legible and under
standable form, shall be accepted."

26. Although the 1977 amendment to standard 2.15
seemed to refer only to paper-based documents produced
by automatic data processing, by 1979 maritime facilita
tion authorities were anxious to permit the use of non
paper media for documentation. In this regard, in opera
tive paragraph 1 of its resolution A.452 (XI) of 15
November 1979, the IMO Assembly:

"1. Recommends that, in applying Standard 2.15:

"(a) the possibility of accepting, for certain
documents, non-paper media, subject to
prior agreement (including the method of
authentication) between the parties con
cerned, should be explored;

"(b) the presentation of data in any automatic
data processing (ADP output) document
should follow the layout of the Standard
ized Model Forms;

"(c) any substantial deviation from that layout
should require prior agreement between
the parties concerned."

27. Earlier in 1979 the Facilitation Committee had
already considered proposals to amend the Convention
and its annex to remove provisions which impeded the
use of ADP techniques.u At its third session (17 Sep
tember 1979) the intersessional working group agreed
that, to remove any impression that the Convention was
documentary-based, the recurrent phrase "formalities,
documentary requirements and procedures" , which
appears in the preamble and articles III, IV, VIII and
XIII of the Convention, should be amended to read:
"formalities, information requirements and procedures".
An alternative proposal, made at a subsequent meeting,
was that the definition of "document", which had origi
nally been adopted by ECE and which was referred to in
Assembly resolution A.452 (XI), Le. "document-data
carrier with data entries", be inserted into the annex to
the Convention. It was thought, however, that the term
"data carrier" should also be clarified by including in
the annex the ECE definition: "data carrier-medium
designed to carry records of data entries".

lurhe following history of the work in the Facilitation Committee is
taken from section 5 of the report of its fifteenth session, held from 1 to 5
October 1984 (FAL 15/15).
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28. At its fifteenth session in 1984, the Facilitation
Committee decided that, in order to make it unnecessary
to amend the Convention, it would adopt a "harmonized
interpretation" of the term "documentary requirements",
which reads as follows:

"The term 'documentary requirements' appearing in
the preamble and in articles III, IV, VIII and XIII of
the Convention, shall be understood to mean such
requirements whether the information required is
conveyed on paper or on any other media that can
be accepted by the party concerned" (FAL 15/15,
annex 3).

The IMO Council, at its fifty-third session, noted the
harmonized interpretation agreed to by the Committee.

29. The Committee also unanimously agreed on the text
of a number of amendments to the annex to the Conven
tion relevant to automatic data processing (FAL 15115,
annex 2). These amendments would:

(a) Insert in the annex the definitions of "document"
and "data carrier" already discussed above;

(b) Add to those standards and recommended prac
tices which call for the public authorities to accept various
documents that are signed and dated by a specified
person the possibility for the document to be "authenti
cated in a manner acceptable to the public authority
concerned";

(c) Add a new recommended practice that public
authorities should take into account the facilitation impli
cations which may result from the introduction of auto
matic data processing and transmission techniques, and
should consider these in collaboration with shipowners
and all other interested parties;

(d) Amend standard 2.15 to read:

"Public authorities shall accept information con
veyed by an legible and understandable medium,
including documents handwritten in ink or indel
ible pencil or produced by automatic data proces
sing techniques."

(e) Add a new standard 2.15.1 to read:

"Public authorities shall accept a signature, when
required, in handwriting, in facsimile, perforated,
stamped, in symbols, or made by any other
mechanical or electronic means, if such accept
ance is not inconsistent with national laws. The
authentication of information submitted on non
paper media shall be in a manner acceptable to
the public authority concerned".

30. A diplomatic Conference was held from 5 to
7 March 1986, during which those amendments to the
annex to the Convention were adopted. Amendments
adopted by the Conference enter into force six months
after the date on which the Secretary-General notifies the
Contracting States of their adoption by the Conference.
The Secretary-General notified the Contracting Govern-

ments of the actions of the Conference on 1 April 1986, as
a result of which the amendments to the annex will enter
into force on 1 October 1986.

3. International Civil Aviation Organization (ICAO)

31. The basic documentation requirements for air car
riage are found in the Warsaw Convention, and the
Warsaw Convention as amended by the Hague Protocol.
The Convention and the Protocol require the issue of
passenger tickets, baggage claim receipts and air waybills
with specific information printed on them. In respect of
passenger tickets (documents of carriage) and baggage
checks the Guatemala Protocol, which is not in force,
provides in its articles II and III:

"Any other means which would preserve a record of
the information indicated in (a) and (b) of the forego
ing paragraph may be substituted for the delivery of the
document referred to in that paragraph."

32. In respect of the carriage of goods, Montreal
Additional Protocol No. 4, which is also not in force,
provides:

"2. Any other means which would preserve a record
of the carriage to be performed may, with the consent
of the consignor, be substituted for the delivery of an
air waybill. If such other means are used, the carrier
shall, if so requested by the consignor, deliver to the
consignor a receipt for the cargo permitting identifica
tion of the consignment and access to the information
contained in the record preserved by such other means.

"3. The impossibility of using, at points of transit and
destination, the other means which would preserve the
record of the carriage referred to in paragraph 2 of this
Article does not entitle the carrier to refuse to accept
the cargo for carriage."

33. In view of the fact that neither the Guatemala
Protocol nor Montreal Protocol No. 4 are in force, the
facilitation provisions in regard to air traffic do not deal
extensively with the possibilities for use of ADP. Stan
dard No. 4.4 of annex 9, "Facilitation", to the Conven
tion on International Civil Aviation (Chicago, 1944)
provides:

"Contracting States shall accept commercial docu
ments required for the clearance of air cargo, when
produced by electronic data-processing techniques,
provided they are in legible and understandable form
and that they contain the required information."

4. International Rail Transport Committee (CIT)

34. CIT has taken the occasion of the entry into force of
the Convention Concerning International Transport by
Rail (COTIF) on 1 May 1985 to align the model rail
consignment note more closely to the United Nations
Layout Key. At the same time it has begun to study the
legal conditions for a replacement of this document by an
instrument using automatic data transmission.
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35. A report submitted to the Governing Committee of
CIT held at Sandefjord, Norway from 12 to 16 September
1985 pointed out that COTIF, appendix B (CIM), article
8(4)(g) permitted States, by agreement, or the railroad
authorities, by supplementary agreements or by provi
sions in the published tariffs, to derogate from the
documentary requirements of CIM so as to permit the
transport of goods under the cover of the automatic
transmission of data. Furthermore, CIM contained no
requirement of a manual signature on the consignment
note.

36. The report pointed out that the major concerns of a
legal nature involved in the replacement of the consign
ment note by automatic transmission of data were:

(a) The legal value of the computer records;

(b) The necessity of a writing under the laws of some
countries for the conclusion of a commercial transaction
or to be able to prove the existence of the transaction;

(c) The legal value of the authentication of a message
by electronic means; and

(d) The allocation of legal responsibility for errors or
the loss or corruption of data in transmission.

The report concluded that studies should commence on
the technical requirements for the replacement of the
consignment note by automatic transmission of data in
co-operation with other organizations interested in the
question, and particularly user organizations and customs
authorities. In the light of the evaluation of those studies,
the examination of the legal questions might be under
taken, also in co-operation with the other interested
organizations.

37. The Governing Committee accepted the recommen
dations of the report.

5. Customs Co-operation Council (CCC)

38. The Council has an active programme to encourage
co-operation among customs authorities in the use of
automatic data processing. Although much of this co
operation is at a technical level involving exchange of
information and agreement on such matters as codes to
represent standard data elements, the Council has also
adopted several recommendations more directly applic
able to the legal implications of the use of automatic data
processing.

39. On 16 June 1981 the Council adopted a recommen
dation concerning the transmission and authentication of
goods declarations which are processed by computer. The
Council, after noting that it is technically possible to
authenticate computer-processed goods declarations by
the use of various methods including passwords or code
words and identification cards and that the general
adoption of electronic or other automatic means of data
transfer might be precluded unless changes were made in
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existing national laws and international conventions and
in current commercial practice concerning signature,

"Recommends that States, whether or not Members
of the Council, and Customs or Economic Unions
should:

"1. Allow, under conditions to be laid down by the
Customs authorities, declarants to use electronic or
other automatic means to transmit to the Customs
Goods declarations for automatic processing. Such
declarations may be transmitted either by direct link
between the data processing systems of the Customs
and those of declarants or on magnetic or other ADP
media;

"2. Accept, under conditions to be laid down by the
Customs authorities, that Goods declarations which are
transmitted by electronic or other automatic means to
Customs be authenticated other than by handwritten
signature. "

40. Although the 1981 recommendation anticipated the
gradual elimination of paper-based goods declarations,
for an extended period of time many declarants who used
computers in their business operations could use them
more efficiently to produce paper-based goods declara
tions if they had greater freedom in the format for
presentation of the data. Therefore, on 16 June 1982 the
Council adopted a recommendation whose operative
paragraph reads as follows:

"Recommends that States, whether or not Members of
the Council, and Customs or Economic Unions should
authorize declarants, under conditions to be laid down
by the Customs or other competent authorities, to
produce their Goods declarations by means of compu
ter or other automatic printers, on preprinted forms or
on plain paper. Such authorization may be made
subject, in particular, to the condition that declarations
produced in this manner substantially conform to the
official model specified by the Customs or other
competent authorities."

41. Following its examination of the report of the
Working Party on Facilitation of International Trade
Procedures on legal problems in automatic data proces
sing referred to in paragraph 18, above, the Computer
Working Party of the Council initiated a study of the
extent to which goods declarations could be prepared by
computer, as recommended in the 1982 resolution, or
submitted directly in computer readable form, as recom
mended in the 1981 resolution, and the extent to which
computer records of goods declarations could be used as
evidence in litigation. A questionnaire was prepared in
collaboration with the UNCITRAL secretariat and
replies were received from Customs Authorities of 11
States.

42. On the basis of the study a draft resolution has been
prepared for presentation to the Council in June 1986
which, because of the importance of customs require
ments to the flow of international trade, is reproduced in
full as follows:

I
i
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"DRAFT RESOLUTION OF THE CUSTOMS CO
OPERATION COUNCIL CONCERNING THE USE
OF COMPUTER-READABLE DATA AS EVI-

DENCE IN COURT PROCEEDINGS

"The Customs Co-operation Council,

"Anxious to:

facilitate the operation of current Customs ADP
systems and the development of planned systems,

facilitate the greatest possible use of ADP techniques
for the transmission of Goods declarations to the
Customs by electronic or other automatic means
(e.g. magnetic tapes, flexible disks, teletransmission,
etc.) and the subsequent acceptability of such data as
evidence in court proceedings,

see that participants in international trade can be
provided with some degree of legal certainty insofar
as the use of computer techniques and the admissibil
ity in court of computer-readable data are con
cerned,

contribute to the creation of greater interest in the
development of a legal framework for the acceptance
of international trade data transmitted by electronic
or other automatic means as evidence in court
proceedings,

"Noting that:

existing legislation often refers exclusively to tradi
tional paper documents,

the existing legislation of many States requires a
handwritten signature,

few court decisions exist to date concerning the
admissibility of computer-readable data as evidence,

"Having regard to:

the Council's Recommendation dated 16 June 1981
concerning the transmission and authentication of
Goods declarations which are processed by com
puter,

the 'Recommendation on the facilitation of identified
legal problems in import clearance procedures',
adopted in March 1979 by the Working Party on
Facilitation of International Trade Procedures of the
Economic Commission for Europe,

the 'Recommendation on the authentication of trade
documents by means other than signature', also
adopted in March 1979 by the above-mentioned
Working Party,

the Recommendation on the legal value of computer
records, adopted in June 1985 by the United
Nations Commission on International Trade Law
(UNCITRAL) ,

"Considering that:

the general adoption of electronic or other auto
matic means of data transfer might be precluded
unless changes are made in existing national laws
and international Conventions and in current
commercial practice concerning signature,

insofar as the acceptance and implementation of the
above-mentioned CCC Recommendation is con
cerned, it is essential that teletransmitted informa
tion and other computer-readable data can be used
in any subsequent court proceedings,

the need for a traditional signature necessitates the
production of traditional paper documents,

ADP techniques make it possible to authenticate
Goods declarations otherwise than by handwritten
signatures,

alternative authentication methods include, inter
alia, the issue by Customs to authorized users only of
a special identification card, cassette or badge, etc.
containing magnetically recorded information uni
que to the user including a user password or code
which the user must insert into a card, cassette or
badge reader prior to transmitting Goods declaration
data to a Customs ADP system,

the need to change and modernize legislation in
order to ensure the acceptability of teletransmitted
data as evidence in court proceedings is of prime
importance in order to eliminate the need to com
plete and sign paper Goods declarations and sup
porting documents containing data which are also
teletransmitted,

the elimination of such paper documents would
constitute a direct saving and a trade facilitation
measure and would enhance the maximum use of
ADP techniques and the introduction of paperless
transactions,

it is desirable to remove from existing legislation
provisions which obstruct the use of ADP techni
ques,

"Expresses its full support for the review of legal
requirements concerning documents and signature with a
view to giving authentication of computer-readable data
by means other than handwritten signature (for example,
use of identification cards, badges, cassettes, etc., incor
porating a user password or code) the same legal effect or
status as a traditional handwritten signature,

"Suggests that in the review of legal requirements
concerning documents and signature, due consideration
should be given, inter alia, to the following principles:

both documentary and alternative information
requirements and transmission methods should be
explicitly provided for in legislation and in regula
tions,

both handwritten and other paper-based signatures
and alternative mechanical, electronic or other
authentication methods should be explicitly provided
for in legislation and in regulations,

terms such as "document" should be defined in
legislation and in regulations by using internationally
acceptable definitions which take account of compu
ter media (tapes, disks, microfilm, etc.),
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"Urges States and Customs or Economic Unions to
bring this Resolution to the attention of the competent
authorities at the national and international levels" (Doe.
33.000, appendix I).

C. Other work related to automatic data processing

1. Council of Europe

(a) Data privacy

43. The Council of Europe opened to signature the
Convention for the Protection of Individuals with Regard
to Automatic Processing of Personal Data on 28 January
1981. The Convention is open to ratification by the
member States of the Council of Europe as well as to
accession by non-member States. The Convention
entered into force on 1 October 1985, after ratification by
France, Germany, Federal Republic of, Norway, Spain
and Sweden. Moreover, the Convention has been signed
by Austria, Belgium, Denmark, Greece, Iceland, Italy,
Luxembourg, Portugal, Turkey and the United Kingdom
of Great Britain and Northern Ireland. The first meeting
of the consultative committee established under article 18
of the Convention will take place in June 1986.

44. In addition, the Committee of Ministers has
adopted the following recommendations in respect of
data privacy: (1) Recommendation No. R(81)1 on regula
tions for automated medical data banks, (2) Recommen
dation No. R(83)1O on the protection of personal data
used for purposes of scientific research and statistics, (3)
Recommendation No. R(85)20 on the protection of
personal data used for purposes of direct marketing, and
(4) Recommendation No. R(86)6 on the protection of
personal data used for social security purposes. The
Committee of Experts on Data Protection is currently
examining the data protection problems posed by the
employment sector and the police sector and has recently
directed its attention to certain data-protection problems
caused by the introduction and use of new technologies.

(b) Admissibility of recordings on computers as evidence

45. The Committee of Ministers adopted, on 11
December 1981, its Recommendation No. R(81)20, on
the Harmonization of Laws relating to the requirement of
written proof and to the admissibility of reproductions of
documents and recordings on computers. According to
the Rules appended to the Recommendation, each
member State should "designate which books, documents
and data may be recorded on computers" (art. 1(1».
These records, if made in conformity with the Rules,
would be admitted as evidence in judicial proceedings
and "be presumed to be a correct and accurate reproduc
tion of the original document or recording of the informa
tion it relates to, unless the contrary is proven" (art. 2).

46. The conditions under which a computer recording
must be made to conform to the Rules are found in
articles 3 and 5 as follows:

"Article 3

"1. Reproductions or recordings made under the
responsibility of the person referred to in Article 1
must conform to the following general rules. They
must:

"a. correspond faithfully to the original document
or the information to which the recording relates, as
the case may be;

"b. be reproduced or recorded in a systematic way
and without gaps;

"c. be made in accordance with the working
instructions, laid down consistently with national law
and preserved as long as the preservation of the
reproductions or recordings;

"d. be preserved with care, in a systematic order,
and be protected against any alteration.

"2. When a document which has been reproduced or
has been used for a recording is destroyed, the follow
ing particulars must be preserved together with the
recording and in the reproduction, if possible, or
otherwise with it:

"a. the identity of the persons under whose respon
sibility the reproduction or recording has been made
and of the person effecting it;

"b. the nature of the document;

"c. the place and date of the reproduction or
recording;

"d. any defects observed during the reproduction
or recording."

"Article 5

"1. The following rules shall apply to computer
programmes:

"a. the programme write-up, files descriptions and
programme instructions must be directly legible and
kept carefully up to date under the responsibility of
the person referred to in Article 1;

"b. the documents referred to in 'a' above must be
preserved in a communicable form for so long a time
as the recordings to which they relate.

"2. If, for whatever reason, the data recorded are
transferred from one computer to another, the person
referred to in Article 1 must establish that there is
concordance.

"3. The following rules apply to computer systems
generally:

"a. the system must contain the safeguards neces
sary in order to avoid any alteration of the recording;

"b. the system must also make it possible to
reproduce at any moment the information recorded
in a directly legible form."
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2. Organization for Economic Co-operation and
Development (OECD)

47. OECD has engaged in several studies of the
economic effect of the new technology and has explored
the major policy options available to its member States in
this field in an attempt to co-ordinate the actions of the
Governments. In this regard on 11 April 1985, the
Governments of OECD member countries adopted a
Declaration on Transborder Data Flows in which, inter
alia, they declared their intention to "develop common
approaches for dealing with issues related to transborder
data flows and, when appropriate, develop harmonized
solutions" .

48. In December 1980, OECD adopted the Guidelines
Governing the Protection of Privacy and Transborder
Data Flow of Personal Data. Since that time OECD has
retained an active interest in the implementation of the
Guidelines and has served as a forum for the continuing
discussions on the effect of national regulation of data
transmission and telecommunications on transborder
data flow.

49. The OECD Committee for Information, Computer
and Communications Policy has commissioned a number
of studies exploring legal issues arising out of the new
technology. Two survey studies were published in 1983
under the title "An exploration of legal issues in informa
tion and communication technologies". At the Second
OECD Symposium on Transborder Data Flows, held in
London from 30 November to 2 December 1983, papers
on legal issues were grouped under the headings "privacy
protection and transborder data flows", "liability issues
and transborder data flows" and "other legal aspects of
transborder data flows" .13

50. Other legal topics which have been the subject of
discussion by the Committee include computer crime,
copyright of computer software and conflict of laws and
jurisdiction. In regard to this latter topic, it has been
suggested that if the topic were to be addressed by
OECD, the Hague Conference on Private International
Law could be involved in the work (see paras. 53-55).

51. In 1983 the Committee on Financial Markets spon
sored a study by Professor J. R. S. Revell, entitled
"Banking and Electronic Funds Transfers", which consi
dered several legal issues.

52. The Committee on Consumer Policy has established
a Working Party on Consumers and Banking with the
mandate to undertake an in-depth study on consumer
policy issues arising from the development and introduc
tion of electronic funds transfer systems. A questionnaire
sent to member States enquires into a number of relevant
legal issues.

13Transborder Data Flows; Proceedings of an OECD Conference held
December 1983 (Amsterdam, North Holland, 1985).

3. Hague Conference on Private International Law

53. In June 1981 the Permanent Bureau of the Confer
ence submitted a note to the Special Commission on "The
protection of privacy and transborder flows of personal
data" (Preliminary Document No. 1). The note indicated
that the interest of the Permanent Bureau in the subject
had been stimulated by receipt of the OECD "Recom
mendation concerning guidelines governing the protec
tion of privacy and transborder flows of personal data"
together with the explanatory memorandum. The
explanatory memorandum showed that throughout the
discussions of the OECD Group of Experts in prepara
tion of the Guidelines, great attention had been paid to
problems of conflict of laws and, above all, to questions
as to which courts should have jurisdiction over specific
issues in that field. The note from the Permanent Bureau
briefly described the difficulties the Group of Experts had
experienced in attempting to determine an appropriate
connecting factor for the application of a single national
law in the case of international computer networks
where, because of dispersed locations and rapid move
ment of data, several connecting factors could occur in a
complex manner.

54. The note concluded that, if anything were to be
done in the field of conflict of laws, the Hague Confer
ence would appear to be the organization best equipped
to undertake the work. The Permanent Bureau did not at
that time, however, suggest that the subject be put on the
agenda for future work of the Conference, but only that it
be given a free hand to discuss the matter with other
organizations and to communicate the interest of the
Conference to those organizations.

55. The matter was considered again at the fifteenth
session of the Conference in October 1984 at which time
the Conference invited "the Permanent Bureau to under
take exploratory studies on: ... conflicts of laws
occasioned by transfrontier data flows, and to undertake
this study in liaison with the international organizations
concerned, in particular the United Nations Commission
on International Trade Law (UNCITRAL)" (Doc. Trav.
No. 1).

4. International Chamber of Commerce (ICC)

(a) Policy statements on telecommunications and trans
border data flows

56. The ICC has issued a number of policy statements
on telecommunications and transborder data flows
directed towards the business community.

(b) Documentary credits

57. The 1983 revision of the Uniform Customs and
Practice for Documentary Credits (ICC publication No.
400) recognizes the use of telecommunications and auto
matic data processing in two ways. Articles 12, 16(d) and
18 state rules governing the use of telecommunications
between two banks when a credit is opened or amended
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or when an issuing bank refuses documents. Article 22(c)
provides the conditions under which banks will accept
documents on the following terms:

"Unless otherwise stipulated in the credit, banks will
accept as originals documents produced or appearing to
have been produced:

i. by reprographic systems;
ii. by, or as the result of, automated or com

puterized systems,
iii. as carbon copies,

if marked as originals, always provided that, where
necessary, such documents appear to have been au
thenticated. "

58. Since article 22(c) would permit documents to be
accepted as originals even though the data was teletrans
mitted to the location of the issuing bank and a paper
based document was produced by a computer system at
that place, the provision could be considered to be a first
step towards the adoption of rules for documentary
credits based on documents in computer form.

(c) Uniform rules for communication agreements
(UNCA)

59. ICC is undertaking the preparation of uniform rules
for communication agreements, based upon a draft text
prepared by the Nordic Legal Committee in the context
of the work of the ECE Working Party on Facilitation of
International Trade Procedures (Working Party).14 As a
result of the use of open communication systems between
user groups of mixed disciplines, the institutional struc
ture and explicit or implicit body of technical, operational
and legal rules developed by closed-user groups will not
be available. UNCA is intended to provide legal rules
available for voluntary adoption by parties to interna
tional trade transactions who are using such open com
munication systems.

60. The first meeting of the Committee was held at ICC,
Paris, on 16-17 January 1986 and was attended by
representatives of the European Insurance Committee,
Customs Co-operation Council, ICC, International
Organisation for Standardisation, UNCTAD and the
UNCITRAL secretariat (Document No. 374/3). The
second meeting will be held on 6 May 1986.

5. European Communities

61. The Commission communication to the Council on
a "Work programme for creating a common information
market" (COM (85) 658, 29 November 1985), which was
favourably received by the Council on 18 March 1986,
identified a number of legal issues as requiring priority
action. Issues that are already being studied include:

(a) Access to information held by the public sector;

14The draft UNCA is reproduced in ECE document TRADEfWPAI
300 and in ICC document No. 374/1.

(b) Inconsistencies in legal rights and obligations
applicable to different categories of information pro
viders;

(c) Legal issues relating to telebanking and tele
shopping.

Results of these studies are expected by the end of the
year. The contractors are the Centre de Recherches
Informatique et Droit, Namur, Belgium, Gesellschaft fUr
Mathematik und Datenverarbeitung mbH, Bonn, Fed
eral Republic of Germany and Institute of Informatics
and Law, Free University of Amsterdam, Netherlands.

62. A group of experts from all member States of the
Community was established in May 1985 under the name
of "Legal Observatory for the European Information
Market" to advise the Commission of the European
Communities on activities in the field of legal issues
affecting the new technology information sector. In this
connection an international conference on "Paperless
Trading and the Law in the EEC" was held in Brussels on
17-18 March 1986 by the Comite Europeen (European
Committee) Lex Informatica Mercatoriaque (CELIM). A
CELIM working group will be meeting later this year to
prepare its conclusions for the attention of the European
Commission and of any interested organisation.

63. A study is being prepared on copyright which will
include discussion of software and database protection.

6. International Maritime Committee (CMI)

64. Following the recommendation by the CMI Collo
quium on Bills of Lading held at Venice from 30 May to 1
June 1983 that "Uniform rules for incorporation in sea
waybills should be prepared and their adoption encour
aged", a Sea Waybills Group was created to study the
problem. The Sea Waybills Group reported to the
conference of CMI held at Lisbon, from 19 to 25 May
1985, the following recommendation:

"The Sea Waybills Group having considered a
number of potential problems flowing from the arrival
of cargo at its destination before the arrival of the
relevant negotiable bill of lading, and the use of non
negotiable documents, such as Sea Waybills, and new
techniques such as electronic data processing or crea
tion of a central bill of lading registry and recognizing
the necessity of minimizing the uncertainties flowing
from it;

"Recommends:
That the Executive Council appoint an International
Sub-Committee to study the above mentioned ques
tions and to find solutions thereto, possibly through
uniform rules or an international convention, taking
into account, among others, the development of a
'paper-less' system" (LIS/SWB-9).

The recommendation was adopted by the conference
and the International Sub-Committee is in the process of
formation.
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7. International Law Association (ILA)

65. The Committee on International Monetary Law of
ILA is preparing a draft model law on time of payment of
a monetary obligation. The changes in banking proce
dures which have been caused by the use of computers
and telecommunications have raised questions as to when
the payment of the underlying monetary obligation
between the banks' customers takes place as well as to
when the funds transfer is final between the bank
customers and the banks.

69. Council of Europe Recommendation No. R(81)20
was designed to establish uniform criteria under which its
member States could shorten or eliminate the period for
the retention of written records. Since one means of
eliminating the retention of written records is to transfer
the data from written records to microfilm or to a
computer record, or to generate or receive the data
directly in that form, the Recommendation included
minimum criteria to be met for such data to fulfil legal
requirements as a substitute for written records. One
consequence of fulfilling those legal requirements would
be that the data would be admissible as evidence.

C. Substitution of data transmission for
written document

71. As pointed out in document A/CN.9/265 , many
documents used in domestic and international trade are
required by law to be in paper-based form. Although
organizations such as the ECE Working Party on Facilita
tion of International Trade Procedures, the UNCTAD
Trade Facilitation Programme and UNCITRAL have
given general support to the elimination of requirements
of paper-based documents, such requirements must be
eliminated in respect of specific documents by national
and international authorities. Work has been undertaken
to replace specific documents by the following interna
tional organizations:

70. Organizations that are interested in replacing par
ticular paper-based documents with computer-to-compu
ter teletransmission face the question whether the record
of the teletransmission will be acceptable as evidence in
the courts of particular States in case of dispute. The
question has been raised, for example, by CIT in the
context of eliminating the rail consignment note. Of these
organizations, only the Customs Co-operation Council
has made public its conclusions. The draft resolution to
be presented to the Council in June 1986 sets forth in
great detail the desirability for removing "from existing
legislation provisions which obstruct the use of ADP
techniques" and suggests certain principles that should be
followed. Since these legal questions go beyond the law
governing customs matters, the resolution urges States
and Customs or Economic Unions to bring this resolution
to the attention of the competent authorities at the
national and international levels.

11. Analytical summary

66. The relatively large number of projects undertaken
to date can be grouped within a fairly small number of
categories.

A. Privacy

67. The early concerns for the threat to personal
privacy, the parallel concerns for loss of national
sovereignty resulting from data processing of nationally
generated data in computers located in other countries
and the concern that differing national enactments would
lead to a severe restriction on transnational data flow, all
of which led to adoption of the OECD Privacy Guidelines
and the Council of Europe Convention, have not sub
sided. The discussion over the implementation of these
two texts, as well as of the national legislation adopted in
a number of countries, can be expected to continue for
some time as the constantly changing technology and
changing uses for computers and telecommunications
create new problems. The question of conflicting rules in
different States remains a potentially serious problem, to
be solved either by the further harmonization of substan
tive rules or by the adoption of rules on conflict of laws as
is under consideration by the Hague Conference.

B. Evidence

68. The three organizations which have actively consi
dered the legal value of computer records as evidence
have taken different approaches to the problem depend
ing on the orientation of their programme of work. The
report of the UNCITRAL secretariat came to the conclu
sion that on a global level there were fewer problems in
the use of data stored in computers as evidence than
might have been expected. The report noted that a more
serious obstacle to the use of computers and computer-to
computer telecommunications in international trade
arose out of requirements that documents be signed or
that documents be in paper-based form. On the basis of
that report the Commission recommended that Govern
ments review their legislation in order to eliminate
unnecessary obstacles to the use of computers and
computer-to-computer telecommunications in interna
tional trade. However, neither the report nor the Com
mission recommendation gave specific criteria to guide
national authorities in that task.

CCC
CIT
CMI
ECE
ICAO
IMO

UNCITRAL

goods declaration
rail consignment note
bill of lading
TIR carnet
air waybill
various documents required by
port and customs authorities
written form of arbitration agree
ment, documents and notices is
sued by operators of transport ter
minals
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72. The work required of an organization to promote
the substitution of data transmission for paper-based
documents differs widely depending on the type of
document and the relationship of the organization to the
document. However, the type of work undertaken may
involve both technical agreement on message specifica
tions and protocols, including security measures and
authentication techniques, and changes in legislation or
other legal texts.

D. Use of electronic authentication in
place of signature

73. UNCITRAL, IMO, the Customs Co-operation
Council and the ECE Working Party on Facilitation of
International Trade Procedures have urged that elec
tronic means of authentication be legally acceptable.
Several legal texts prepared by UNCITRAL, UNCTAD
and IMO include such a provision.

E. Liability

74. It has been recognized that the use of computers and
their linkage by telecommunications has given rise to new
ways in which parties to transactions and third persons
could be harmed by the failure of messages to be
transmitted or to be acted upon, by the corruption of data
and by the improper divulgence of information. The
uncertainty as to the extent of liability such harm for and
the right of the parties to allocate the resulting loss by
contractual agreement are often mentioned as concerns in
the substitution of electronic documents for paper-based
documents.

75. The UNCITRAL Legal Guide on Electronic Funds
Transfers considers many aspects of the problem in the
context of electronic funds transfers. Although some of
the considerations discussed there are particular to elec
tronic funds transfers, many are common to other uses of
data transmission. The ICC rules on interbank compensa
tion for late funds transfers would deal with a limited
aspect of the problem. The work in OECD on liability
problems in transnational data flow has been of general
interest.

F. Regulation by contract

76. It has been suggested that many of the outstanding
legal problems having to do with such matters as the
evidentiary effect of the record in a computer of a
message received, authentication by electronic means,
responsibility for security and liability for erroneous
transmission could be settled between any two parties to a
data communication. When the parties are using a closed
user communication system, the rules of the system might

settle these questions. When the parties are using an open
communication system, these questions might be settled
by contract. The replies to the questionnaire sent by the
Customs Co-operation Council showed that the customs
authorities in several countries were already using this
technique by requiring parties desiring to submit a goods
declaration in computer-readable form to agree by con
tract to the conditions governing such submissions.l5
At a more general level, ICC is preparing a draft uniform
rules for communication agreements in co-operation
with a number of the organizations discussed in this
report.

G. Changes in legal rules of underlying transactions

77. In addition to consideration of the legal rules
directly applicable to the use of automatic data processing
in one of its several forms, some consideration has been
given to the changes in rules governing the underlying
transactions called for by the new technology. The
UNCITRAL Legal Guide on Electronic Funds Transfers,
the preparation by ICC of interbank rules for late funds
transfers, the ICC Uniform Customs and Practice for
Documentary Credits and the ILA study on uniform rules
governing the time of payment partake of this type of
activity. The OECD study of consumer policy issues
arising from the development and introduction of elec
tronic funds transfer systems includes a number of legal
issues of this nature. It can be expected that the CMI
study on sea waybills will not only affect the rules
governing sea waybills but will also include, or have
implications for, the issuance of documentary letters of
credit based on waybills or automatic data transmission
rather than on bills of lading.

CONCLUSION

78. A number of international organizations are
interested in one or more aspects of the legal implications
of automatic data processing to the flow of international
trade, as are national authorities in corresponding areas
of activity. As public data networks become more gener
ally available and teletransmission of trade data becomes
more common, it can be expected that even more
organizations and national authorities will show interest
in the matter.

79. This survey of work in the field shows that the
nature of the subject leads each of the organizations to
approach only a portion of the problems involved and to
do so from a particular point of view. While there is
already a substantial degree of co-operation between the
organizations concerned by the exchange of documents
and, to some degree, by attendance as observers at
meetings of other organizations, a further degree of co-

15See the reply of Denmark quoted in NCN.9/265, note 27.
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ordination of activity and of approach would seem to be
desirable. In view of the Commission's decision at its
eighteenth session to place the subject of the legal
implications of automatic data processing to the flow of
international trade on its programme of work as a priority
item, leadership in this effort at co-ordination might be
undertaken by the Commission.

80. This co-ordination might take the form of a meeting
in late 1986 or early 1987 to which all interested interna-

tional organizations would be invited. The meeting might
be devoted to exploring the full range of legal problems
that could presently be anticipated to arise in connection
with the use of computers and the international teletrans
mission of trade data. Agreement might be reached on
the problems on which work should be undertaken and
the appropriate organization or organizations which
might undertake that work. The conclusions reached at
this meeting might be presented to the Commission at its
twentieth session.
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INTRODUCTION

1. The General Assembly, in resolution 34/142 of 17
December 1979, requested the Secretary-General to
place before the United Nations Commission on Interna
tional Trade Law, at each of its sessions, a report on the
legal activities of international organizations in the field
of international trade law, together with recommenda
tions as to the steps to be taken by the Commission to
fulfil its mandate of co-ordinating the activities of other
organizations in the field.

2. In response to that resolution, detailed reports on the
current activities of other organizations related to the
harmonization and unification of international trade law
have been issued at regular intervals, the last one having
been submitted at the sixteenth session in 1983 (AlCN.91
237 and Add.1-3).

3. This report is one in the series mentioned and has
been prepared in order to update and supplement the
report submitted at the sixteenth session of the Commis
sion. The information it contains is that supplied by
international and other organizations regarding their
activities in the field of international trade law up to
30 June 1985. Developments subsequent to that date
have been referred to where this has been possible.
Further information is available directly from the organi
zations concerned.

4. The activities of UNCITRAL related to the harmoni
zation and unification of international trade law are
referred to briefly in this document for the sake of
completeness. The current work of UNCITRAL is sum
marized each year in the reports of the Commission's
annual sessions. The reports and the background docu
ments are subsequently reprinted in the Yearbook of the
United Nations Commission on International Trade Law.

5. Two additional reports, which together with this
present one have been prepared for the nineteenth
session of UNCITRAL, provide more detailed informa
tion on the work of international organizations on certain
aspects of international trade law. One of these docu
ments, "Legal implications of automatic data processing:
report of the Secretary-General" (AlCN.9/279) includes a
review of the work of UNCITRAL and other organiza
tions on that subject. The other document describes the
activities of international organizations on certain aspects
of international commercial arbitration (A/CN.9/280).

6. The work of the following organizations is described
in the present report:

(a) United Nations bodies and specialized agencies

CTC Centre on Transnational Corpora
tions
paragraphs 36, 72-73, 77, 78,
79-83
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UNDP United Nations Development
Programme
paragraphs 36, 215

UNEP United Nations Environment
Programme
paragraphs 219-221, 226

ITC International Trade Centre
paragraphs 239-240

UNCITRAL United Nations Commission on
International Trade Law
paragraphs 4-5, 18, 23, 54-56,
91,110, 111-112, 115-116, 158,
160-163,170-172,264-265

UNCTAD United Nations Conference on
Trade and Development
paragraphs 24-27, 28-30, 74,
84-86,87-88,97,118,119-122,
125, 126-129, 132-134,
135-139,140,141-142,143,159,
160-163, 164, 165-166, 168,227,
241-243,257

Centre for Public
in Developing

International
Enterprises
Countries
paragraph 89

Latin American Integration
Association
paragraphs 253, 263

European Economic Community
paragraphs 187, 188, 195,
197-201,202,208-217

The Hague Conference on Private
International Law
paragraphs 113-114, 180,
189-190, 191-192,233-235,236

Council for Mutual Economic
Assistance
paragraphs 19-20, 21, 48, 67-69,
117, 178, 207

Customs Co-operation Council
paragraph 252

Council of Europe
paragraphs 203-205, 206,
231-232

Asian-African Legal Consultative
Committee
paragraphs 61-65, 70-71, 173,
174-177

United Nations Industrial De
velopment Organization
paragraphs 38-39, 40, 41-42,
43-44,45,46,47,53, 89,90

World Intellectual Property
Organization
paragraphs 92-93, 94-96, 99,
101-102, 105, 106-107

World Bank
paragraphs 57-60

United Nations Educational, So
cial and Cultural Organization
paragraphs 100, 101-102, 103,
104, 105

UNIDROIT International Institute for the
Unification of Private Law
paragraphs 13-14, 150-153,
193-194,228,229-230,237-238

OTIF Organisation Intergouvernemen
tale pour les Transports Inter
nationaux Ferroviaires
paragraphs 145-149

ICPE

LAIA

EEC

CMEA

CCC

AALCC

UNIDO

WIPO

UNESCO

(b) Other international organizations

for

52, 144,
254-256,

Commission

Economic Commission for Latin
America and the Caribbean
paragraphs 249-250,253

Economic
Europe
paragraphs 15-17,
248-250, 251-253,
257,258,259

Economic Commission for Africa
paragraphs 249-250

ICAO International Civil Aviation
Organization
paragraphs 154-157

ICSID International Centre for Settle
ment of Investment Disputes
paragraph 66

ILO International Labour Organisa
tion
paragraphs 222-225

IMO International Maritime Organiza
tion
paragraphs 123-124, 130-131,
135-139,261

Economic and Social Commission
for Asia and the Pacific
paragraphs 37, 249-250

Food and Agriculture Organiza
tion
paragraphs 27, 31-33, 34-35, 75

GATT General Agreement on Tariffs
and Trade
paragraphs 7-12, 245-247

FAO

ESCAP

ECE

ECLAC

ECA
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(c) International non-governmental organizations

CMI

FIDIC

ICC

ICCA

ISO

Comite Maritime International
(IMC)
paragraphs 135-139, 169

Federation Internationale des In
genieurs Conseils
paragraphs 49,50,51, 76, 177

International Chamber of Com
merce
paragraphs 22,98, 108-109, 177,
181-182,196,218,244,260,262

International Council for Com
mercial Arbitration
paragraphs 183-186

International Organization for
Standardization
paragraph 167

ment procurement. Parties wishing to do so are also
carrying out pilot studies on the procurement of data
processing services and freight forwarding services.

10. In 1984 the Committee on Government Procure
ment, which supervises the Agreement, continued its
examination of national implementing legislation and
practices. Many technical issues were considered. Discus
sions took place, inter alia, on the practices related to
tendering or negotiating contracts, the frequency of
tenders being advertised under the Agreement, problems
related to the procedures for the evaluation of the
qualification of suppliers; time limits for the submission
of bids; delivery deadlines and the treatment of high
priced bids.

11. A Practical Guide to the GATT Agreement on
Government Procurement was published in March 1985.
This Guide is intended to inform the business community
and officials of the Agreement, how it is applied by its
participants and of the manner in which it can help
potential suppliers. It also assists in making clearer
government practices in this field.

I. International commercial contracts in general

A. GATT: government procurement

7. The purpose of the GATT Agreement on Govern
ment Procurement 1981 is to open to foreign suppliers
contracts awarded by certain government bodies of its
signatory countries. The Agreement provided that three
years after it came into force negotiations would take
place aimed at improving and broadening it. The proce
dures and a timetable to be adopted during these
negotiations were agreed upon at the meeting of the
Committee on Government Procurement held in
November 1983.

8. During 1983 the Committee carried out a detailed
examination of national laws, regulations and procedures
relating to the implementation of the Agreement. After
considering the adequacy and effectiveness of the Agree
ment, as requested in the November 1982 Ministerial
Declaration, the signatories concluded that the Agree
ment was a significant first step towards plurality in the
area of government procurement. They considered that it
had, on the whole, worked satisfactorily, although its
commercial impact would be felt only gradually.

9. The re-negotiation provided for in the Agreement
continued during 1984. Many detailed technical amend
ments were put forward for improvements, including a
number of suggestions made in the context of the special
and differential treatment afforded to developing coun
tries. The Committee also began, as required by the
Agreement, to explore the possibility of expanding its
scope to include service contracts, without prejudice,
however, to the consideration elsewhere of the general
position of GATT in relation to services. Pilot studies are
being carried out on architectural and consulting
engineering services, on insurance services and on man
agement consulting services, as these relate to govern-

12. The first dispute panel to be set up under the
Agreement was established by the Committee on Gov
ernment Procurement in February 1983 at the request of
the United States of America. That panel, the Panel on
Value Added Tax and Threshold, was asked to determine
whether or not the practice of the EEC of excluding value
added tax from the contract price of EEC member State
government purchases contravened the Agreement. Pre
vious attempts to solve the dispute, which arose under an
EEC Council Directive on public supply contracts,
through consultations and conciliation within the Com
mittee had failed. The Panel found the EEC practice to
be inconsistent with the Agreement. In May 1984, the
Committee on Government Procurement adopted the
report of the Panel (see GATT Focus, the GATT
secretariat's monthly newsletter, No. 29, May-June
1984). In further discussion of the case in 1984, the
Committee was told by the EEC that it was expecting to
receive from the Council of the European Communities a
mandate which would enable it to negotiate a solution to
the issue.

B. UNIDROIT: general principles applicable to inter
national commercial contracts

13. The UNIDROIT Study Group on the Progressive
Codification of International Trade Law at its first
session, held at Rome from 10 to 14 September 1979,
examined the first two chapters of a code of general
principles applicable to international commercial con
tracts. The chapters thus considered relate to the formu
lation and interpretation of such contracts. Following the
intention expressed by some of the members of the Study
Group to co-operate with the UNIDROIT secretariat in
the preparatory work on the future chapters of the code,
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the President of UNIDROIT set up a small working
group that has met six times since 1980. In addition to the
first two chapters mentioned on formulation and interpre
tation (Study L-Doc. 24 and 25), two other chapters
dealing with defects in consent that may affect the validity
of a contract (mistake, fraud, threat, unequal bargaining
power and gross disparity) have been drafted (Study L
Doc. 26) and work on a chapter on performance has been
concluded (Study L-Doc. 34).

14. The Governing Council of UNIDROIT discussed
this item in detail at its sixty-fourth session. It examined
both the state of the work in general and the provisions of
the chapters already prepared. The Council renamed the
project, replacing the title "progressive codification of
international trade law" with "general principles for
international commercial contracts". It also set a time
limit of three years within which the informal working
group, which is elaborating the draft general principles,
should conclude its work. The Governing Council will
consider any new texts elaborated by the group at its
sixty-fifth session. Meanwhile, the seventh meeting of the
working group is taking place in April 1986.

C. Counter-trade practices

1. ECE

15. At its thirty-second and thirty-third sessions, held in
December 1983 and December 1984, the ECE Commit
tee on the Development of Trade continued to devote
attention to developments in the field of compensation
trade. As a further step in the work of the Committee in
analysing the development and consequences of compen
sation trade, it was agreed that the secretariat of ECE
should prepare an analytical study of short-term commer
cial compensation in the ECE region which would focus
on the problems encountered in such transactions, in
particular those involving such matters as product quality,
re-export restrictions, bureaucratic delays and after-sales
service. The problems of quantitative restrictions and
anti-dumping procedures were also to be examined. The
study was discussed at the thirty-fourth session of the
Committee on the Development of Trade in December
1985 (ECEffRADE/153). The thirty-fifth session of the
Committee will be held in December 1986.

16. Some differences of opinion in respect of the
manner in which compensation trade should be dealt with
in the future programme of work of the Committee,
whether it should be made a special item in the agenda or
whether it should retain its previous position, were
expressed at the sessions mentioned above. It was sug
gested that the problems involved in short-term compen
sation transactions should be the subject of a future ad
hoc meeting on compensation trade. The proposal of the
Executive Secretary that the Group of Experts on Inter
national Contract Practices in Industry should be invited
to consider preparing guidelines on compensation trans
actions, once the Guide on Drawing Up International

Contracts for Services Relating to Maintenance, Repair
and Operation of Industrial and Other Works (see para
graph 52 below) is completed, was endorsed by several
delegations.

17. The ECE secretariat has issued two new studies
dealing with compensation trade in the ECE region:
"Compensation trade in the ECE region: a survey of
quantitative estimates" (TRADE/AC.19/R.1) and
"Financing of large-scale compensation projects in east
west trade since 1970: mechanisms, patterns and trends"
(TRADE/R.484) .

2. UNCITRAL

18. At its seventeenth session in 1984, UNCITRAL had
before it a report of the Secretary-General on the
activities of other organizations within and outside the
United Nations in respect of legal aspects of barter and
barter-like transactions (AlCN.9/253).

D. CMEA: general conditions governing delivery of
goods

19. During the period from 1983 to the present, the
CMEA Conference on Legal Questions has continued its
work on the preparation of recommendations for the
improvement of the "General Conditions of Delivery of
Goods Between the Organizations of the Member Coun
tries of the Council for Mutual Economic Assistance"
(GCD CMEA, 1968/1975, version of 1979). This revision
is to take into account the practical experience gained in
the application of the General Conditions, together with
proposals for the inclusion of a greater liability for the
non-fulfilment or improper fulfilment of obligations,
including indemnification for direct losses. The CMEA
Standing Commission on Foreign Trade is also develop
ing proposals for tightening the requirements in respect of
the technical level and quality of mutually traded goods,
including machinery and equipment. It is intended that,
once formulated, the proposed amendments and addi
tions to the General Conditions will be adopted into the
Conditions by a decision of the CMEA Standing Commis
sion on Foreign Trade and be put into effect by the
individual countries on the basis of that Commission's
recommendations and in accordance with their national
legislation.

20. Work on the comparative study of the national legal
norms of the CMEA member countries as applied to
contracts governed by the CMEA General Conditions
continued under the auspices of the Conference on Legal
Questions during 1983 and 1984. A result of this work is
the projected publication by the CMEA secretariat, in
the first quarter of 1986, of "The Contract Law of the
CMEA Member Countries and the Socialist Federal
Republic of Yugoslavia: General Principles". This publi
cation is being prepared under the leadership of Professor
H. Braginsky of the Union of Soviet Socialist Republics
and is financed by contributions from CMEA member

I

I
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States. It will contain a survey of the national legislation
of these cduntries in respect of the conclusion and
execution of contracts, and as regards liability for their
non-performance.

E. CMEA: contractual system

21. In January 1985 the CMEA Council's Executive
Committee approved a report, prepared by the CMEA
Conference on Legal Questions, aimed at improving the
system of contracts for the implementation of measures
agreed upon by the CMEA member countries. This
report contains an analysis of the system of agreements in
effect in the area of economic, scientific and technical co
operation and proposes basic guidelines for the improve
ment of the contractual system of the CMEA member
countries. In accordance with a decision of the Executive
Committee, the principles elaborated in this report are
intended for use by the CMEA countries and the CMEA
branch organs, as they see fit, when drawing up multila
teral agreements and civil law contracts.

F. lCC: force majeure and hardship clauses

22. The ICC Commission on International Commercial
Practice has completed its work on model force majeure
and hardship clauses. The model clauses are accompanied
by an explanatory brochure (ICC Publication No. 421).

G. UNClTRAL: Uniform Rules on Contract Clauses
for an Agreed Sum Due Upon a Failure of Performauce

23. UNCITRAL adopted the Uniform Rules on Con
tract Clauses for an Agreed Sum Due Upon a Failure of
Performance at its sixteenth session in May-June 1983. By
resolution 38/135 of 19 December 1983, the General
Assembly recommended that States give serious consid
eration to the Uniform Rules and, where appropriate,
implement them in the form of either a model law or a
convention. (For the text of the Uniform Rules, see
"Report of the United Nations Commission on Interna
tional Trade Law on the work of its sixteenth session".
Official Records of the General Assembly, Thirty-eighth
Session, Supplement No. 17 (A/38/17)).

11. Commodities

A. UNCTAD: commodity agreements

24. The UNCTAD Agreement establishing the Com
mon Fund for Commodities, concluded on 27 June 1980
(TD/IPC/CF/CONF/25, United Nations publication,
Sales No. E.81.II.D.8), has remained open for signature
and ratification beyond the deadline prescribed by the
Agreement for fulfilling the requirements for entry into
force (30 September 1983) until the ratifying countries
decide otherwise. By January 1986 the UNCTAD Agree-

ment establishing the Common Fund for Commodities
had been ratified by 90 countries, accounting for 57.87
per cent of the Fund's directly contributed capital, and
the conditions for entry into force as regards the volun
tary contributions to the Second Account of the Fund had
been met. Pledges of voluntary contributions announced
total $US 255 million, Le. 91 per cent of the target ($US
280 million) (UNCTAD Bulletin No. 218, January 1986).

25. The aims of the international commodity agree
ments vary from one agreement to another. The principal
objectives, however, are price and export earnings stabili
zation and long-term development. The latter comprises
activities related to improved market access and supply
reliability, increased diversification and industrialization,
augmented competitiveness of national products vis-a-vis
synthetics and substitutes, improved marketing, and
distribution and transportation systems. Two agreements
with development provisions, namely the Jute and the
Tropical Timber Agreements, 1982 and 1983 respectively,
have been concluded. International commodity agree
ments may have additional objectives, e.g. the increase of
consumption, the prevention of unemployment or under
employment, and the alleviation of serious economic
difficulties.

26. The following commodity agreements, adopted at
various United Nations conferences under the auspices of
UNCTAD, are in force. These agreements were prepared
pursuant to the objectives adopted by UNCTAD in
resolutions 93(IV) and 124(V) on the Integrated Prog
ramme for Commodities:

International Natural Rubber Agreement, 1979
(TD/RUBBER/15/Rev.l, United Nations publica
tion, Sales No. 80.II.D.5): The 1985 United Na
tions Conference on Natural Rubber was unable to
complete negotiations on a new Agreement at its
first session. The negotiations were adjourned on 8
May 1985 with a request to the Secretary-General
of UNCTAD to make arrangements for reconven
ing the Conference. The negotiations are to be
resumed in April 1986.

International Cocoa Agreement, 1980 (TD/
COCOA/6/7/Rev.l, United Nations Treaty Series,
No. 15033, vol. 1023): The United Nations Cocoa
Conference held four rounds of negotiations (May
1984, October-November 1984, February-March
1985 and February 1986) to replace the 1980
Agreement. The last session of this Conference
was unable to reach a consensus on a new Agree
ment. The Conference has requested a resumption
of negotiations in July 1986.

Negotiations on a new Agreement to replace the
Sixth International Tin Agreement, 1981 (TD/
TIN.6/14/Rev.l, United Nations publication, Sales
No. 82.II.D.16), which is due to remain in force
until 30 June 1987, have been expected to start in
the first half of 1986. (Note, however, that trading
in tin was suspended in the international markets
in October 1985 in consequence of which the status
of the Agreement may be called into question.)
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International Tropical Timber Agreement, 1983
(TDrrIMBER/ll/Rev.l, United Nations publica
tion, Sales No. 84.II.D.5): This Agreement en
tered into force provisionally on 1 April 1985. It
will remain in force until 31 May 1990, unless
terminated before that date or extended for not
more than two periods of two years each.

International Sugar Agreement, 1984 (TD/
SUGAR.lO/ll/Rev.l, United Nations publica
tion, Sales No. 85.II.D.9): This replaces the 1977
Agreement. It entered into force provisionally on
1 January 1985. It will remain in force until 31
December 1986, unless terminated earlier or ex
tended on a year-to-year basis.

International Olive Oil Agreement, 1979 (TDI
OLIVE OIL.7/7/Rev.l United Nations publica
tion, Sales No. 80.II.D.l): This Agreement en
tered into force provisionally on 1 January 1980
and conclusively on 1 January 1982. It had a basic
duration of five years until 31 December 1984 but
has been extended for a total of two years. It is
now due to remain in force until 31 December
1986.

International Agreement on Jute and Jute Pro
ducts, 1982 (TD/JUTE/ll/Rev.l, United Nations
publication, Sales No. 83.II.D.3): It entered into
force provisionally on 1 January 1984. It will
remain in force until 8 January 1989, unless
terminated before that date or extended for a
period not exceeding two years.

27. The International Agreement on Jute and Jute
Products, 1982, provides that the International Jute
Organization (DO) shall, to the maximum extent poss
ible, rely upon and fully utilize the facilities, services and
expertise of organizations such as FAO. In the period
1983-1985, FAO continued to extend support to the
International Jute Organization, which was officially
established in January 1984, through the identification of
project proposals for research, development and cost
reduction in jute agriculture and processing for
implementation by the DO.

B. UNCTAD: complementary facility for commodity
related shortfalls in export earnings

28. By resolution 157(VI) of 2 July 1983, UNCTAD
requested its Secretary-General to convene, after consul
tation with interested Governments, a Group of Experts
on the Compensatory Financing of Export Earnings
Shortfalls. The Expert Group was convened and it
prepared a report on "Compensatory financing of export
earnings shortfalls" (TD/B/1029 and Add.l) which was
submitted to the fourteenth special session of the Trade
and Development Board, which took place between 10
and 14 June 1985. In that report, the Expert Group
identified supply instability as a major cause of commod
ity export earnings' instability at the country level and
considered that a new commodity compensatory financ-

ing facility must be created. The Group of Experts
mentioned are expected to meet in June 1986.

29. Furthermore, the fourteenth special session sug
gested that a special session of the Trade and Develop
ment Board be convened in 1986 to decide upon the
action to be taken as a follow-up to the fourteenth special
session, including the possibility of convening a negotiat
ing conference on an additional complementary facility.

30. Other recent studies carried out by UNCTAD are:

"Compensatory financing of export earnings short
falls" (TD/B/I029/Rev.1);

The Processing and Marketing of Tea: Areas for
International Co-operation (TD/B/C.1/PSC/281
Rev.l, United Nations publication, Sales No.
E.84.II.D.1O);

The Processing and Marketing of Copper: Areas
for International Co-operation (TD/B/C.l/PSC/301
Rev.l, United Nations publication, Sales No.
E.84.II.D.24); and

The Processing Before Export of Cocoa: Areas for
International Co-operation (TD/B/C.1/PSC/181
Rev.1, United Nations publication, Sales No.
E.84.II.D.16)

c. Informal commodity arrangements

1. FAO: price arrangements for hard fibres

31. At its eighteenth session in September 1983, the
FAO Intergovernmental Group on Hard Fibres agreed to
maintain unchanged the indicative price range for sisal
and henequen that had been in force since 1980. It
decided that the quota system should continue to be
maintained in principle, but that the global and national
quotas should remain suspended. In reviewing the infor
mal arrangement for abaca, the Group agreed to maintain
the current indicative range, in force since December
1979, and to keep inoperative the mechanism triggering
automatic consultations for abaca.

32. The Group also decided to examine at future
sessions the possibility of developing, within the
framework of the existing informal arrangements for sisal
and henequen, an appropriate formula for recommending
indicative prices for sisal twines, including differentials
between sisal and polypropylene harvest twines, and an
associated system of supply management for sisal fibre
and twine.

33. At its nineteenth session in December 1984, the
Group agreed to reduce the indicative price range for the
major African grade and to introduce a differential to
Brazilian fibre. It was decided that the quota system
should continue to be maintained in principle but that the
global and national quotas should remain suspended.
However, for the first time the Group, with the exception
of two countries, agreed to recommend an indicative

1
1
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price for sisal and henequen baler twine. In respect of
abaca, the Group suspended price recommendations
within the informal arrangements in view of the unsettled
market situation.

2. FAO: price arrangements for jute and kenaf

34. At its nineteenth session in October 1983, the FAO
Intergovernmental Group on Jute, Kenaf and Allied
Fibres recommended indicative prices for both jute and
kenaf fibres. Indicative prices for jute, which had
remained almost unchanged since 1978-1979, were
increased in view of the diminished supply in prospect for
the 1983-1984 season. For kenaf, indicative prices were
retained at the previous year's level.

35. At its twentieth session in November 1984, the
Group suspended the informal indicative price arrange
ments for jute and kenaf temporarily for the 1984-1985
season because of an unprecedented shortage of fibre and
extremely high prices.

D. CTC: processing and marketing of primary
commodities

36. The CTC and its units, working jointly with the
regional commissions and with financial assistance from
UNDP, have undertaken an interregional study of the
involvement of transnational corporations in the produc
tion, processing and marketing of a number of primary
commodities. A draft technical paper presenting the
conclusions drawn from the various country and com
modity case studies undertaken in earlier phases of the
project has been prepared.

E. ESCAP: guide on information sources for jute

37. In August 1983, the ESCAP Trade Promotion
Centre was requested by the Intergovernmental Consul
tation on Jute and Jute Products to compile a comprehen
sive Guide to Selected Information Sources for Jute and
Jute Products to assist the jute-producing countries in the
region in developing and promoting their jute industry
and trade. The Guide is an inventory of basic information
sources related to jute and jute products as well as a
pointer to the information available through secondary
sources. It is intended (a) to serve as a reference source
for the government Ministries of the jute-producing
countries and interested organizations and agencies and
(b) to assist the Governments of the jute-producing
countries in gaining a better understanding of the jute
trade and in developing a systematic methodology to
increase the export earnings of their farmers by gathering
and analyzing data on jute production in order to
formulate a pricing policy. The Guide contains back
ground information and an operational frame designed to
assist the ESCAP jute producing countries in setting up
their country-level market information services for jute
and jute products. The Guide was published by ESCAP
in March 1985.

Ill. Industrialization

A. UNlDO: System of Consultations

38. A report on "Trade and trade-related aspects of
industrial collaboration at the enterprise level" (IDIBI
348) was submitted to the Industrial Development
Board-the governing body of UNIDo-at its
nineteenth session as a follow-up to the Ad Hoc
UNCTAD/UNIOO Group of Experts on Trade and
Trade-related Aspects of Industrial Collaboration
Arrangements.

39. In accordance with the recommendations of the
Industrial Development Board, UNIDO has evolved a
set of legal materials, including model contracts and
clauses, guidelines and checklists for contractual arrange
ments, according to the requirements of each of the 13
industrial sectors served by the System of Consultations.
A number of these are referred to in sections Band D
below.

B. UNlDO: model contracts and contractual
arrangements

1. Model contracts for the fertilizer industry

40. In addition to two model contracts for the construc
tion of fertilizer plants completed prior to 1983, namely
the turnkey lump-sum contract and the cost-reimbursable
contract, UNIDO has completed two additional model
contracts, the semi-turnkey contract and the licensing and
engineering services agreement. The last two model
contracts were presented to the Fourth Consultation on
the Fertilizer Industry in January 1984 and were reviewed
by an international expert group in July of that year. At
present the following draft versions of the model forms of
contract are being revised and edited for publication:

(a) "UNIDO model form of turnkey lump-sum con
tract for the construction of a fertilizer plant including
guidelines and technical annexures" (UNIDO/PC.251
Rev.l);

(b) "UNIOO model form of cost-reimbursable con
tract for the construction of a fertilizer plant including
guidelines and technical annexures" (UNIDO/PC.261
Rev.l);

(c) "Second draft of the UNIDO model form of
licensing and engineering services agreement for the
construction of a fertilizer plant including guidelines and
technical annexures" (UNIDO/PC.73);

(d) "UNIOO model form of semi-turnkey contract
for the construction of a fertilizer plant including
guidelines and technical annexures" (UNIDO/PC.74).

2. Contractual arrangements in the petrochemical sector

41. In respect of the petrochemical sector, UNIDO has
issued documents as follows:

(a) "UNIOO model form of agreement for licensing
of patents and know-how in the petrochemical industry,
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including annexures: an integrated commentary and
alternative texts of some clauses" (UNIDO/PC.50/
Rev.1). The final version of this document was presented
to the Third Consultation on the Petrochemical Industry
in December 1985;

(b) "Survey and analysis of joint-venture arrange
ments in the petrochemical industry" (ID/WG,448/4).
This paper is based on the information supplied by over
50 joint-venture companies surveyed by UNIDO. The
principal elements in joint-venture agreements are discus
sed in this paper, which was considered by the Third
Consultation on the Petrochemical Industry.

42. UNIDO has also prepared terms of reference for
"mini-models" of long-term co-operative arrangments in,
inter alia, financing, marketing, training and long-term
supply of raw materials and feedstock. However, only the
terms of reference regarding access to technology have
been expanded upon, namely in "Approaches to contrac
tual agreements aimed at access to technology and to its
improvements in the petrochemical industry with illustra
tive examples" (ID/WG,448/5).

3. Contractual arrangements in the pharmaceutical sector

43. The documents listed below were finalized by
UNIDO in co-operation with the Third Ad Hoc Panel of
Experts on Contractual Arrangements in April 1985 in
the light of the comments and suggestions made at the
Second Consultation on the Pharmaceutical Industry:

(a) "Items which could be incorporated in contrac
tual arrangements for the transfer of technology for the
manufacture of those bulk drugs/intermediates included
in UNIDO's illustrative list" (ID/WG.393/lIRev.2);

(b) "Items which could be included in licensing
arrangements for the transfer of technology for the
formulation of pharmaceutical dosage forms" (ID/
WG.393/3/Rev.2);

(c) "Items which could be included in contractual
arrangements for the setting-up of a plant for the
production of bulk drugs (or intermediates) included in
UNIDO's illustrative list" (ID/WG.393/4/Rev.2).

44. UNIDO is preparing new documents on:

(a) Items that could be included in contractual
arrangements for the setting-up of turnkey plants for: (i)
the production of pharmaceutical chemicals (bulk drugs)
or intermediates included in the UNIDO illustrative list;
and for (ii) the production of pharmaceutical formula
tions;

(b) Arrangements for technical assistance for the
formulation of pharmaceutical forms;

(c) Areas not covered in the documents ID/WG.393/
1,3 and 4, Rev.2, referred to above.

The members of the Fourth Ad Hoc Panel of Experts
are to supply UNIDO with their comments on the drafts
of those documents. The drafts, as amended in the light

of those comments, will then be submitted to the Third
Consultation on the Pharmaceutical Industry scheduled
for March 1987.

4. Contractual arrangements in the agricultural
machinery sector

45. UNIDO has prepared the following documents:

(a) "Issue paper No. Ill: Main items to be included in
model contracts for the import, assembly and manufac
ture of agricultural equipment including training; model
licensing agreement" (ID/WG,400/4);

(b) "Items to be included in model contracts for the
import, assembly and manufacture of agricultural equip
ment including training; model licensing agreement" (ID/
WG,400/2);

(c) "Guidelines to international contracts for the
acquisition, assembly and manufacture of agricultural
machinery and spare parts therefor" (ID/WG,443/1);

(d) "Comparison of sample clauses for contracts for
the initial management of a factory for the assembly or
manufacture of agricultural machinery and the rendering
of technical assistance ancillary thereto" (ID/WG,443/2);

(e) "Comparison of sample clauses for contracts for
the supply of spare parts for agricultural machinery" (ID/
WG,443/3);

if) "Comparison of sample clauses for contracts for
the supply and installation of production equipment for
the assembly and manufacture of agricultural machinery"
(ID/WG,443/4);

(g) "Comparison of sample clauses for contracts for
the transfer of know-how, grant of patent/trademark
licenses, assignment of technical information and the
rendering of technical services ancillary thereto for the
manufacture of agricultural machinery" (ID/WG,443/5);

(h) "Comparison of sample clauses for contracts
between clients and industrial architects for the design
and supervision of the construction of works for the
assembly or manufacture of agricultural machinery" (ID/
WG,443/6);

(i) "Comparison of sample clauses for contracts for
the supply of agricultural machinery" (ID/WG,443/7).

5. Contractual arrangements in the food-processing
sector

46. In November 1981 UNIDO was asked to prepare a
check-list of contractual elements that might be included
in agreements in the food-processing industry to promote
efficient co-operation between the contracting parties. As
a first step towards the preparation of this check-list, a
report on "Trends and issues in contractual arrangements
in the food-processing industry. Information paper" (ID/
WG.427/11) was prepared for the Second Consultation
on the Food-processing Industry (October 1984). This
paper, which deals with the practice of developing
countries entering into contractual arrangements with
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foreign partners in this sector, will serve as a basis for the
formulation of a check-list directly applicable to this
industry.

6. Contractual arrangements in the leather and leather
products sector

47. The work initiated in this field by UNIDO in 1981
resulted in the preparation of two documents-a separate
check-list each for the tanning industry and the footwear
industry-since these subsectors pose individual problems
in international co-operation. The check-list for the
footwear sector was approved by the fifth session of the
UNIDO Leather Panel, held at Vienna from 25 to 27
November 1981, while the one for the tanning sector was
approved by the sixth session of that Panel, held at
Vienna from 29 November to 1 December 1982.·Both
documents, i.e. "Check-list for contractual agreements in
the footwear sector between enterprises from developed
and developing countries. Background paper for issue
No. 1" (ID/WG.411/1) and "Check-list for contractual
agreements in the tanning sector between enterprises
from developed and developing countries. Background
paper for issue No. 1" (ID/WG.411/2), were submitted to
the Third Consultation on the Leather and Leather
Products Industry which was held at Innsbruck from 16 to
20 April 1984.

C. General conditions

1. CMEA: general conditions governing the technical
standards of maintenance of machines, equipment and

other goods

48. In January 1985 the CMEA Executive Committee
approved the proposals, formulated by the CMEA Stand
ing Commission on Foreign Trade, for the improvement
of the General Principles for the supply of spare parts for
machinery and equipment delivered in mutual trading
among the CMEA member countries and the Socialist
Federal Republic of Yugoslavia. The Executive Commit
tee recommended to the CMEA member countries and to
Yugoslavia that they should put into effect from 1 July
1985 the amendments and additions approved by the
Committee to the General Principles.

2. FIDIC: standard conditions of contract for works of
civil engineering construction

49. A task committee comprising representatives of
FIDIC and of the Confederation of International Con
tractors' Associations is currently preparing a fourth
edition of the "Conditions of contract (international) for
works of civil engineering construction" (the third edition
was published in March 1977). Before the document is
finally approved for publication by the Executive Com
mittee of FIDIC, comments will be invited from the
international funding institutions. Publication of the
fourth edition is expected during the second half of 1986.

3. FIDIC: conditions of contract for electrical and
mechanical works

50. A committee comprising representatives of FIDIC
and the European Association of Plant Manufacturers
(ORGALIME) is currently engaged in reviewing the
FIDIC "Conditions of contract (international) for electri
cal and mechanical works" (second edition, 1980) in
preparation for the publication of a third edition in 1986.

4. FIDIC: international general rules of agreement
between client and consulting engineer (IGRA)

51. FIDIC commenced publication of standard condi
tions for client/consultant agreements in 1963. The docu
ments currently in issue are those dealing with pre
investment studies (IGRA 1979 P.l.); design and supervi
sion of construction of works (IGRA 1979 D&S); and
project management (IGRA 1980 P.M.). FIDIC has
appointed subcommittees to review each of these docu
ments and to make recommendations regarding their
amendment.

D. Guides and guidelines

1. ECE: draft Guiae on Drawing Up International
Contracts for Services Relating to Maintenance, Repair

and Operation of Industrial and Other Works

52. In July 1984 the ECE Group of Experts (twenty
fourth session) began the first reading of the draft Guide
on Drawing Up International Contracts for Services
Relating to Maintenance, Repair and Operation of
Industrial and Other Works (TRADE/GE.lIR.32). At its
twenty-sixth session in July 1985, the Group of Experts
approved most of the articles dealing with maintenance
contracts, these having been revised by the secretariat in
the light of the comments made by the twenty-fifth
session of the Group of Experts. The remaining para
graphs regarding maintenance contracts were approved at
the twenty-seventh meeting in December 1985. The
Expert Group also considered and approved the para
graphs of the Guide dealing with repair. The Group
requested the secretariat to prepare a revised version of
the Guide containing the changes and amendments
already agreed and, to the extent that these apply to the
text relating to operation contracts, to make changes in
that latter part of the Guide. This revised document
(TRADE/GE.L1R.32/Rev.4) will be before the twenty
eighth session of the Group of Experts in July 1986.

2. UNIDO: guidelines for the establishment of industrial
joint ventures in developing countries

53. The UNIDO "Guidelines for the establishment of
industrial joint ventures in developing countries"
(UNIDO/IS.361) were prepared in 1982. The following
topics are dealt with in the Guidelines: the incorporation
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of a company and its international structure, negotiating
the management of a joint-venture company, negotiating
the capital structure of the joint-venture company, and
negotiating the transfer of know-how and technology
related services in the joint venture context. On the basis
of this document revised guidelines are in preparation for
specific issues relating to the acquisition of technology
through joint ventures.

3. UNCITRAL: draft Legal Guide on Drawing Up
International Contracts for Construction of Industrial

Works

54. UNCITRAL considered the legal implications of
the new international economic order during its twelfth,
thirteenth and fourteenth sessions. At its fourteenth
session (1981) the Commission decided that a legal guide
that would identify the legal issues involved in contracts
for the supply and construction of large industrial works
and would suggest possible solutions to assist parties,
particularly those from developing countries, in their
negotiations, should be prepared.

55. This work was assigned to the UNCITRAL Work
ing Group on the New International Economic Order.
The Working Group considered clauses to be found in
contracts for the supply and construction of large indust
rial works at its second and third sessions (1981 and 1982)
and examined the draft chapters of the Legal Guide at its
fourth to eighth sessions (between May 1983 and March
1986) (for the draft chapters see: A/CN.9/WG.V/WP.9/
Add.3 and 4; NCN.9/WG.V/WP. 11, Add.1 and 3-8;
NCN.9/WG.V/WP.13/Add.1 and 3-6; NCN.9/WG.V/
WP.15, Add.1 and 2, 4-6,9 and 10; and NCN.9/WG.V/
WP.17/Add.1-9).

56. It is expected that at its ninth session (1987) the
Working Group will consider all the draft chapters of the
Legal Guide as revised by the secretariat in the light of
the comments by the Working Group. It is anticipated
that the draft Legal Guide will be placed before the
Commission for approval at its twentieth session (1987).

E. Investment protection

1. World Bank: Multilateral Investment Guarantee
Agency (MIGA)

57. In May 1984, the management of the World Bank
presented to member Governments a concrete proposal
for MIGA, and, in October 1984, the Bank submitted a
first draft Convention for the establishment of such an
Agency to member Governments of the Bank reflecting
the comments received on the proposal. The draft
Convention served as the basis for wide-ranging discus
sions held by the Bank with member Governments,
business and professional associations and international

organizations. In the light of those discussions, a draft
Convention was submitted to the Executive Directors of
the Bank in March 1985; that draft was discussed in a
Meeting of the Whole in June 1985. Many issues were
resolved during the course of those discussions. In
September 1985 the Bank approved plans to establish
MIGA and it is anticipated that the agency will go into
operation before the end of 1986. MIGA will be affiliated
to the Bank but will be a separate entity. (See The World
Bank Annual Report 1985, p. 52.)

58. The object of the MIGA proposal is to encourage
the flow of resources to productive enterprises in the
participating countries by guaranteeing investments
emanating from other participating countries against non
commercial risks. Ancillary to this aim is the furnishing
of information about investment opportunities and the
giving of advice and technical assistance to interested
members on measures useful to attract foreign invest
ment.

59. In its operations, MIGA is expected to respond to
the demand for protection that is not being adequately
met at present by national investment guarantee schemes
or by the private market. MIGA will complement these
schemes and will co-operate with them through co
insurance and re-insurance. It will give special attention
to guaranteeing investments from countries that do not
have a national scheme and in host countries where a
national scheme is either unable to operate or is already
heavily exposed. It will, together with national schemes,
co-insure large investments and will insure and co-insure
multinationally financed investments. MIGA may be able
to act as re-insurer of national schemes. MIGA will also
co-operate with private political risk insurers, mainly by
co-insuring large investments and re-insuring part of its
portfolio with them.

60. In general terms, four broad categories of non
commercial risks are covered: (a) the transfer risk result
ing from host government restrictions on conversion and
transfer from local currency into another currency, (b)
the risk of loss resulting from the action or inaction of the
host Government depriving the foreign investor of sub
stantial rights or reducing the benefits of the investment,
(c) the risk of armed conflict and civil unrest, and (d) the
repudiation of government contracts resulting in a denial
of justice.

2. AALCC: promotion and protection of investment

61. At the twenty-first session of the AALCC (Jakarta,
April 1980), the question of the promotion and protection
of investments on a reciprocal basis was first discussed in
the context of the promotion of co-operation in industry
in the Asian-African region. The AALCC secretariat
prepared a draft model bilateral agreement on investment
protection which was considered by the Trade Law
Subcommittee at its twenty-second session in May 1981.
The report of that Subcommittee was reviewed by a
ministerial meeting in Istanbul in September 1981.
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62. Extensive consultations followed the Istanbul meet
ing and through these it became apparent that a uniform
approach in the promotion and protection of investments
resulting in the formulation of a single model bilateral
treaty might not meet the situation. Rather, it was
suggested that three different draft agreements should be
prepared. Accordingly, the secretariat's study of
November 1982 on this question suggested three draft
model agreements:

(a) Model A: a draft of a bilateral agreement on a
similar pattern as the agreements entered into between
some of the countries of the region with industrialized
States with certain changes and improvements, particu
larly in the matter of promotion of investments;

(b) Model B: a draft agreement whose provisions are
somewhat more restrictive than Model A in the matter of
the protection of investments and contemplate a greater
degree of flexibility; and

(c) Model C: a draft agreement on the pattern of
Model A but applicable only to certain classes of invest
ments, as determined by the host country.

The texts of these models are to be found in "Promo
tion and protection of investments (Secretary-General's
report)", Doe. No. AALCC XXIII/9.

63. During 1983 and early in 1984 the study was
examined by an Expert Group. That Expert Group's
recommendations in the form of three draft models were
finalized in January-February 1984. The models were
submitted to the Governments concerned for their obser
vations and comments.

64. At its twenty-fourth session (February 1985), the
Trade Law Subcommittee formally approved the three
model agreements and adopted its final report on the
topic. The model agreements were submitted to the
member Governments so that they could be brought to
the notice of the interested authorities and be of assist
ance to them in negotiating such agreements.

65. The other aspects of investment promotion and
protection being considered by the AALCC are:

(a) The World Bank's draft Convention for a Multila
teral Investment Guarantee Agency;

(b) The different investment incentives offered by
member States; and

(c) The means by which the Secretary-General's
good offices can be employed in assisting member Gov
ernments in promoting investment by, inter alia, arrang
ing meetings between representatives of the member
States and foreign investors.

3. ICSID: legislation published

66. ICSID has edited a series containing the legislation
of 63 developing countries on investments, i.e. texts of
the laws. It has also published the texts of some 230
treaties on bilateral investment promotion and protection
between developed as well as developing countries.

265

F. CMEA: multilateral production specialization and
co-operation

67. In 1983 the CMEA Conference on Legal Questions
approved the basic principles for the drafting, structure,
content and fulfilment of clauses relating to inter-State
obligations in the area of multilateral production speciali
zation and co-operation between CMEA member coun
tries. The intention is that these basic principles shall be
applied by the countries at their discretion for the
purpose of improving contractual practices and of provid
ing for the more effective legal regulation of multilateral
inter-State relations in connection with production
specialization and co-operation.

68. In this same area, a practical guide is at present
being prepared on the drafting of contracts, using the
model principles, for individual types of international
production co-operation schemes between the economic
organizations of the CMEA member countries. This work
is scheduled to be completed in 1986.

69. In that same year, 1983, the CMEA Conference on
Legal Questions approved a report on the possible
content of model agreements and contracts regulating co
operative relationships in the area of science, technology
and production. On the basis of that report, the Confer
ence is preparing a multilateral, inter-agency model
agreement and the relevant civil law contracts on scien
tific, technical and production co-operation.

G. AALCC: regional co-operation in the field of
industry

70. A two-day ministerial meeting of the AALCC on
regional co-operation in industry was held at Kuala
Lumpur in December 1980 with the object of devising a
possible framework for regional co-operation in the
economic field, particularly in regard to industrialization.
The important areas for such co-operation were identified
at that meeting. A further ministerial meeting held at
Istanbul in September 1981 recommended that medium
and small-scale projects, such as cement, fertilizer and
building-material production plants, be brought within
the framework of that co-operation. The need for an
exchange of information in respect of industrial policies
and plans for industrial development, as well as regarding
the relevant laws and regulations concerning investments
in the region, was emphasized. The preparation of
general guidelines for co-operation in industrial projects
and for the organization of training programmes in
technical and managerial fields was recommended.

71. Some progress has been made in the matter of the
exchange of information regarding laws and regulations
in the field of industry, investment and training. Fifteen
member Governments have furnished information, which
has been duly circulated. The preparation of draft
guidelines for joint-venture arrangements in the indust
rial sector has been commenced.

I
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H. Studies Bnd meetings

1. CTC

72. CTC has continued its work of comparative analysis
of industrial contracts in specific sectors and contracts
related to specific types of activities. In these studies, the
financial, economic, legal, institutional and operational
aspects of such contracts are analysed, as are their
structure and the formulation of specific provisions. The
work is intended to aid officials from Governments and
enterprises in developing countries in formulating their
negotiating strategy in similar projects.

73. In 1984, CTC completed another study in this series
entitled "Analysis of engineering consultancy contracts
and technical services agreements" (ST/CTC/58). CTC
intends to commence the analysis of contracts in other
sectors of particular importance to developing countries,
taking into account requests from Governments in regard
to contractual arrangements.

2. UNCTAD

74. UNCTAD co-operated with UNDP on project
RAF/83/006 which involved the preparation of documen
tation for the first Conference of Chambers of Commerce
from African and Latin American Countries held from 20
to 25 October 1985 in the Canary Islands. This documen
tation included the draft outline of an agreement on a
legal regime for bi-regional enterprises in Africa and
Latin America and a compendium of existing draft
bilateral conventions on trade and co-operation between
selected developing countries.

3. FAO

75. The FAO Legal Office participated in and contri
buted to the FAO/UNCTClCECAF Regional Training
Workshop on Joint Ventures and other Commercial
Arrangements in Fisheries convened at Casablanca,
Morocco, from 8 to 17 November 1983. It also provided
assistance to Cape Verde on joint ventures.

4. FIDIC

76. FIDIC has taken the initiative to arrange meetings,
at which the construction industry, the insurance indus
try, lawyers specializing in construction contracts, bank
ers and consulting engineers are represented, in order to
examine insurance procedures for major construction
contracts and to recommend any revisions to such proce
dures. A core paper was issued by FIDIC in April 1985,
and a meeting of those concerned was held at Munich on
21 June 1985.

IV. Transnational Corporations

A. CTC: draft Code of Conduct on Transnational
Corporations

77. At its thirty-ninth session, the General Assembly
(resolution 39/443 of 18 December 1984), decided to
reconvene the special session of the Commission in June

1985. To facilitate work at that session, the Assembly
requested CTC "...to prepare a report on the outstanding
issues in the draft code of conduct [on transnational
corporations], including, inter alia, the questions of
international law and international obligations vis-a-vis
national legislation ... ". The report was duly prepared and
formed the basis of discussion at the reconvened special
session of the Commission in June 1985. Among the
issues discussed at that session were the applicability of
international law/international obligations to the code of
conduct and the acceptable formulation in this regard,
specific norms relating to national jurisdiction over trans
national corporations (TNCs), non-interference by TNCs
in internal political affairs, national treatment to be
accorded to TNCs, nationalization and compensation and
procedures for the settlement of disputes between Gov
ernments and TNCs. The report of the Commission's
special session, held in January 1986, will be considered
by the twelfth session of the Commission meeting bet
ween 9 and 18 April 1986.

B. CTC: international, regional and bHateral
arrangements

78. CTC has continued its earlier work on international,
regional and bilateral arrangements on matters relating to
transnational corporations. This work has involved the
examination of a number of facets of co-operation in this
area: the efforts made by various organizations to formu
late multilateral instruments for the regulation of the
activities of transnational corporations; the initiatives of
regional and subregional organizations to harmonize the
policies of member countries relating to foreign direct
investment and the activities of transnational corpora
tions; and bilateral investment agreements. A technical
paper entitled "Bilateral investment agreements" (STI
CTC/65) was finalized in 1984 for publication in 1985.
Another technical paper on regional and international
arrangements relating to foreign investment was to be
finalized in 1985.

C. CTC: studies

79. In the studies of industry prepared by CTC, an
overall description and analysis of the role and impact of
transnational corporations in trade in specific natural
resources, manufacturing and service sectors is presented.
Trends in the participation of transnational corporations
in' an industry against the background of the structure and
characteristics of that industry are examined. In that
context, market concentration, competitive structure,
intra-firm relationships and the pattern of ownership and
control are analysed, as are the investment, technology
and marketing practices and policies of host and home
countries towards firms in the industry in question. Also
examined in the studies are technological changes and
their impact on the structure of the industry, on the
location of operations, on international competition and
trade, on employment and on the future role of transna
tional corporations in the industry concerned in develop
ing countries,
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80. Efforts have been initiated to include, as an annex
to each study, a profile of the main transnational corpora
tions active in the industry concerned. Such a presenta
tion should contribute to a better understanding of the
industry and of the role of transnational corporations
operating in it, and should be useful information for
Governments in their endeavours to develop appropriate
policies and to strengthen their negotiating capability
with transnational corporations.

81. An addition to the existing collection of industry
studies, Transnational Corporations in the Pharmaceutical
Industry of Developing Countries was published in 1984
(United Nations publication, Sales No. E.84.11.A.10).
Drafts of three further studies have been completed:
"Transnational corporations in the international semicon
ductor industry" (ST/CTC/39); "Transnational corpora
tions in the international construction and engineering
industry" (ST/CTC/60); and "Transnational corporations
in the man-made fibre, textile and clothing industries"
(ST/CTC/63). In addition, an informal seminar was
convened to review a preliminary draft report on the
involvement of transnational corporations in the arma
ments industry and in the transfer of military technology.

82. Transnational Corporations and International
Trade: Selected Issues was published in 1985 (United
Nations publication, Sales No. E.85.11.A.4). This techni
cal study seeks to review the issues of the role of
transnational corporations in the exports of manufactures
of developing countries, the import propensities of trans
national corporations, the behaviour of intra-firm flows,
the problem of transfer pricing and the impact of transna
tional corporations on the trade policies of their home
countries.

83. Four other studies were to be completed in 1985 and
published as technical papers, namely "Transnational
corporations in biotechnology", "Transnational corpora
tions in international data-processing services", "Trans
national corporations in the international data-processing
equipment industry" and "Transnational corporations
and non-fuel minerals". In addition, studies of transna
tional corporations in the plastics industry and in the
telecommunications industry have been initiated.

V. Transfer of technology

A. UNCTAD: proposed International Code ofConduct
on the Transfer of Technology

84. The General Assembly, by resolution 32/188 of
December 1977, convened the United Nations Confer
ence on an International Code of Conduct on the
Transfer of Technology to negotiate and adopt such a
Code. This Conference has held six sessions since
October 1978. The substantive provisions of the present
text of the proposed Code as of 5 June 1985 (contained in
document TD/CODE TOT/47) fall into two broad
groups: those concerning the regulation of transfer of

technology transactions and of the conduct of the parties
to them; and those relating to steps to be taken by
Governments to meet their commitments to the Code.

85. The fifth session of the Conference, convened in
pursuance of General Assembly resolution 371210, met
from 17 October to 4 November 1983. Negotiations on
the issues outstanding in the draft Code took place on the
basis, inter alia, of proposals that had been made by an
Interim Committee of the Conference in 1982. Although
agreement was reached during the session on virtually all
of chapter 5 (responsibilities and obligations of parties),
no solution could be found for the other main outstanding
issues in chapter 4 (restrictive practices in transfer of
technology transactions) and in chapter 9 (applicable law
and settlement of disputes).

86. The sixth session of the Conference, convened in
consequence of resolution 38/153, met at Geneva from 13
to 31 May 1985. Negotiations concentrated on the resolu
tion of the main issues outstanding in chapters 4 and 9, as
the other issues (definition of international transfer of
technology transactions, formulation of obligation of
confidentiality, international institutional machinery)
would most probably have been quickly resolved. How
ever, no satisfactory solution could be found to the issue
of the treatment of restrictive practices between parent
and subsidiary enterprises. The Conference adopted a
decision requesting the General Assembly to take the
measures necessary for further action, including the
possibility of reconvening negotiations on the Interna
tional Code of Conduct. The General Assembly, on 3
December 1985, requested the Secretary-General of
UNCTAD and the President of the Conference to consult
with regional groups and Governments on the question.
The Secretary-General of UNCTAD is to report to the
forty-first session of the General Assembly which will
then decide on the action to be taken in the matter.

B. UNCTAD: policies on the transfer, acquisition and
development of technology

87. In response to resolution 20 (IV), adopted at the
fourth session of the Committee on Transfer of Technol
ogy (December 1984), the UNCTAD secretariat pre
pared three reports, namely "Reports on UNCTAD
activities in the development and transfer of technology:
promotion and encouragement of technological innova
tion: policies and instruments for the promotion and
encouragement of technological innovation", (TD/B/C.61
123) and two documents in the "Restructuring the Legal
Environment" series, "Periodic report on policies, laws
and regulations conducive to development, transfer and
acquisition of technology", (TD/B/C.6/111 and Corr.1);
and "Effects of legislation and regulations on transfer of
technology: an analysis of the experience of Nigeria and
Portugal", (TD/B/C.6/112).

88. Having considered these studies, the Committee at
its fifth session requested the UNCTAD secretariat to
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continue studies on national laws and regulations relating
to the transfer, application and development of technol
ogy. By the same resolution, the Committee requested
the secretariat, in co-operation with other institutions
concerned, to continue its studies of policies and instru
ments for the promotion and encouragement of tech
nological innovation in all countries, and particularly in
developing countries. These studies will be considered at
the Committee's sixth session, tentatively scheduled for
27 October to 7 November 1986.

c. UNIDOIICPE: guarantee and warranty provisions
in transfer of technology contracts

89. A guide to the guarantee and warranty provisions in
transfer of technology contracts, which has been elabo
rated by UNIDO and ICPE, is being finalized. This guide
will take into consideration the developing country reci
pients' point of view. It will include draft individual
guarantee and warranty clauses, reflecting the present
legal situation and contractual practices, as well as the
main problems and possible solutions.

D. UNIDO: Technological Information Exchange
System (l'IES)

90. Within the framework of TIES and upon the request
of the annual meetings of the Heads of Technology
Transfer Registries, the following UNIDO documents
have been issued to meet the needs in developing
countries for guidance on the contractual arrangements in
specific sectors where the transfer of technology to
developing countries has been expanded considerably:

(a) "Licensing computer software. Basic considera
tions as to protection and licensing of computer software
and its implications for developing countries" (ID/
WG.383/3);

(b) "Contractual arrangements for the transfer of
technology in the fast food industry" (ID/WGA05/2);

(c) "Contractual arrangements for the transfer of
technology in the hotel industry" (ID/WG.405/1); and

(d) "Trends and issues in contractual arrangements in
the food-processing industry" (ID/WGA29/6).

E. UNCITRAL

91. As part of its report on current activities of interna
tional organizations related to the harmonization and
unification of international trade law, the secretariat of
UNCITRAL prepared a report on the activities of
international organizations within the United Nations
system relating to the legal aspects of technology transfer
(A/CN.9/269).

VI. Industrial and intellectual property law

A. InteHectual property activities

1. WIPO

92. During 1984, the International Bureau of WIPO
continued to promote acceptance by States of the Con
vention Establishing the World Intellectual Property
Organization 1967 (WIPO Convention) (WIPO publica
tion number 251) and of the other treaties administered
by WIPO. Discussions on such acceptance took place
during WIPO missions to States, particularly missions for
the purposes of development co-operation, and in other
contacts with government representatives. Notes con
cerning the advantages of acceptance of particular
treaties by particular countries were prepared and sent to
the competent authorities of the countries concerned.

93. In 1984, Cyprus, New Zealand and Venezuela
deposited their instruments of accession to the WIPO
Convention, bringing the number of members of WIPO
to 109. In addition, 15 States which have not yet become
members of WIPO are party to one or more of the
treaties administered by WIPO.

2. WIPO: activities of particular interest to developing
countries

94. WIPO's work in this area has as its objective the
assisting of developing countries in the establishment or
modernization of their industrial property systems in the
areas of specialist training, creating or improving domes
tic legislation, creating or improving government institu
tions, stimulating domestic inventive activity, stimulating
the acquisition of foreign patented technology, creating a
corps of practitioners, and exploiting technological infor
mation contained in patent documents. In 1984 WIPO
received 486 applications for training in industrial
property.

95. WIPO continued to co-operate with Governments
or groups of Governments of developing countries in the
adoption of new laws and regulations or in the moderni
zation of existing ones in the field of industrial property.
WIPO also co-operated with government and regional
institutions in the creation or modernization of industrial
property institutions, including their patent documenta
tion and information services.

96. A number of training courses and seminars on the
development of the effective use of the industrial prop
erty system for the benefit of inventors, the industry and
the commerce of developing countries were organized by
WIPO.

3. UNCTAD

97. UNCTAD continues to examine the economic,
commercial and development aspects of the industrial
property system, patents and trademarks. It is also
contributing to the current revision of the Paris Conven
tion for the Protection of Industrial Property (Act of
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Stockholm, 1967) (WIPO publication number 201). At its
fifth session in December 1984, the Committee on
Transfer of Technology, by resolution 28 (V), invited the
Secretary-General of UNCTAD, in consultation with
regional groups, to convene, as appropriate, a meeting of
the Group of Governmental Experts on the Economic,
Commercial and Developmental Aspects of Industrial
Property in the Transfer of Technology to Developing
Countries.

4. ICC: counterfeiting

98. ICC has established a Counterfeiting Intelligence
Bureau. Its purpose is to investigate and seek to prevent
the counterfeiting of trademarked goods, as well as of
patents, copyrights and industrial designs and models. It
also conducts seminars on this issue.

B. Copyright and neighbouring rights

1. WIPO: activities of particular interest to developing
countries

99. The aim of WIPO's work in this area is to assist
developing countries in the establishment or moderniza
tion of their copyright systems, in training specialists, in
creating or modernizing domestic legislation and infra
structure for the administration of such legislation, in
stimulating domestic creative activity, and in facilitating
access to foreign works protected by copyright owned by
foreigners. In 1984, WIPO received 123 applications for
training in the fields of copyright and neighbouring rights
from 53 developing countries.

2. UNESCO: activities in the area of copyright and
neighbouring rights

100. UNESCO's activities in the field of copyright and
neighbouring rights comprise, inter alia, the application
and promotion of international instruments on copyright
and on the protection of performers, producers of
phonograms and broadcasting organizations concluded
under UNESCO's sponsorship and the extension of the
geographical field of their application. Among these
instruments, the most recent is the Multilateral Conven
tion for the Avoidance of Double Taxation of Copyright
Royalties 1979 (WIPO publication number 294).

3. UNESCO/WIPO: joint international service for access
by developing countries to works protected by copyright

101. Since 1976 some of the activities in WIPO's perma
nent programme have concerned fields already covered
by the activity of the International Copyright Information
Centre of UNESCO. This was particularly the case with
regard to access to works of foreign origin. In order to
lessen the duplication in their work a Joint International
UNESCOIWIPO Service for Access by Developing
Countries to Works Protected by Copyright with effect

from 1 January 1981 was established. A Joint UNESCO
WIPO Consultative Committee was also convened to
advise the Directors-General of those two organizations
on the preparation and implementation of the activities of
the joint service.

102. The first ordinary session of the Consultative
Committee was held at Paris in September 1981. Follow
ing the deliberations of that session, UNESCO and
WIPO jointly convened a Working Group on Model
Contracts in respect of co-publishing and commissioned
works (November 1982). The Joint Consultative Commit
tee held its second session at Geneva in July 1983 and
considered the report on the activities of the Joint
International UNESCO-WIPO Service since the first
session of the Committee.

4. UNESCO: creation of a Committee for International
Copyright Funds (COFIDA)

103. The International Fund for the Promotion of
Culture, an autonomous financial body under UNESCO,
adopted at the April 1981 session of its Administrative
Council the Rules of Procedure of the Committee for
International Copyright Funds (COFIDA). COFIDA is a
subsidiary organ of the Fund and provides, inter alia, total
or partial financing for copyright royalties when a
developing country encounters difficulties in paying for
the reproduction, translation, adaptation, broadcast or
communication to the public by any other means of works
of foreign origin of an educational, scientific, technical,
technological or cultural nature. The operations of
COFIDA may take various forms, such as loans or
technical assistance to developing countries for purposes
related to access to protected works of foreign origin. A
brochure entitled "Committee for International Copy
right Funds" (WIPO/CCCIII4, CP7-811CONF.502/
COL.3) explaining the aims, objectives, constitution and
operation of the Fund was published by UNESCO in
1981.

C. Guides and model contracts

1. UNESCO: model contracts concerning copyright in
printed and audio-visual works

104. In the context of its overall activities in the field of
facilitating access by developing countries to protected
works and to serve as a link between publishers and
copyright holders in various countries, both developed
and developing, UNESCO's International Copyright
Information Centre has established model contracts,
accompanied by comments and guidelines, for use by
interested parties in the fields of publication and the
granting of rights as follows:

(a) "Model contract for the publication of a repro
duction of an edition of a work" and "Model contract for
the publication of the translation of a work", both to be
found in UNESCO 081;
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(b) "Model contract for the licensing of rights in a
work for the purpose of sound recording";

(c) "Model contract for the licensing of motion
picture rights";

(d) "Guidelines for the preparation of contracts for
translation, reproduction and other rights required by
developing countries".

2. UNESCO/WIPO: model provisions for national laws
on publishing contracts for literary works

105. UNESCO and WIPO jointly convened a Working
Group on Model Provisions for National Laws on Publ
ishing Contracts for Literary Works (Geneva, June 1984).
The draft model provisions, as revised by the two
secretariats in the light of the recommendations of the
Working Group, were to be submitted to a committee of
governmental experts in December 1985 for adoption.

3. WIPO: guides on industrial property and licensing

106. The WIPO Guide on the Industrial Property
Activities of Enterprises in Developing Countries (WIPO
publication number 659) has been issued as a sales
publication. A revised edition of the WIPO Directory of
Associations of Inventors (1984 edition) (WIPO publica
tion number 622) and a brochure entitled "The problems
encountered by inventors" (WIPO publication number
711) were published in May 1984.

107. A Group of Consultants on the Revision of the
WIPO Licensing Guide for Developing Countries (WIPO
publication number 620) met at Geneva in June 1984.
The Group consisted of 14 persons either selected by the
Director-General of WIPO or designated, upon his
invitation, by Governments and international organiza
tions. The meeting of the Group of Consultants discussed
the Guide in detail and gave advice on how to revise and
update it in preparation for a new edition.

VII. International payments

A. Documentary credits

1. ICC

108. ICC introduced a revised version of its Uniform
Customs and Practice for Documentary Credits (1983
Revision, ICC Document No. 400) with effect from 1
October 1984. These rules and guidelines can be applied
to letter of credit operations.

109. The ICC Commission on Banking Technique and
Practice has published the "Draft ICC publication on
documentary credit forms" (Document No. 470/455), for
adoption by the ICC Executive Board. The forms are
intended for use by banks and credit applicants in
documentary credit operations.

2. UNCITRAL

110. At its seventeenth session UNCITRAL com
mended the use of the 1983 revision of the Uniform
Customs and Practice for Documentary Credits (UCP),
as from 1 October 1984, in transactions involving the
establishment of a documentary credit.

B. UNCITRAL: draft Convention on International
BiBs of Exchange and International Promissory Notes

111. At its seventeenth session (1984) UNCITRAL had
before it an analytical compilation of the comments by
Governments and international organizations on the draft
Convention on International Bills of Exchange and
International Promissory Notes and the draft Convention
on International Cheques and a note by the secretariat
indicating the major controversial issues in the draft
Conventions (AlCN. 9/248, 249 and Add. 1). At that
session the Commission put the work of revising the draft
Convention on International Bills of Exchange and
International Promissory Notes in the light of the discus
sions at the seventeenth session and the comments by
Governments and international organizations into the
hands of the Working Group of International Negotiable
Instruments. Work on the draft Convention on Interna
tional Cheques was postponed and a decision on future
work in its regard will be taken after the work on the draft
Convention on International Bills of Exchange and
International Promissory Notes is completed.

112. The Working Group concluded its work on the
revision of the draft Convention mentioned at its four
teenth session in December 1985 (see report of the
session AlCN.9/273). The revised version of the draft
Convention on International Bills of Exchange and
International Promissory Notes (AlCN.9/274) will be
considered by the nineteenth session of UNCITRAL
(June-July 1986).

c. Hague Conference on Private International Law:
negotiable instruments

113. The Hague Conference is considering drafting
conflict of laws rules on the law applicable to negotiable
instruments. The following documents on this topic have
been prepared: "Note on the law applicable to negotiable
instruments" (prel. doc. No. 1) and "Note on the
preparation of a convention on the law applicable to
negotiable instruments" (prel. doc. No. 3). They were
submitted to the Special Commission on General Matters
and Policy of the Hague Conference in January 1984 and
to the fifteenth session of the Conference in October
1984.

114. A report on this subject is being prepared; its
timing will depend on the progress made in the work of



Part Two. Co-ordination of work 271

UNCITRAL. A final decision on whether to open the
Conference to non-member States in order to discuss this
topic remains to be made by the member States of the
Conference.

D. UNCITRAL: electronic funds transfers

115. At its fifteenth session in 1982, UNCITRAL
requested its secretariat to begin the preparation of a
legal guide on electronic funds transfers in co-operation
with the UNCITRAL Study Group on International
Payments. Several chapters were submitted to the Com
mission at its seventeenth session in 1984 (A/CN.9/250
and Add. 1 to 4), and the remaining chapters were
submitted to the Commission at its eighteenth session in
1985 (A/CN.9/266 and Add. 1 and 2).

116. The Commission, at its eighteenth session,
requested the Secretary-General to transmit the legal
guide on electronic funds transfers to Governments and
interested international organizations in order to obtain
their comments. It also requested the secretariat, in co
operation with the UNCITRAL Study Group on Interna
tional Payments, to revise the draft legal guide in the light
of the comments received from Governments and inter
national organizations. The draft legal guide, revised in
the light of the aforementioned comments, is being
submitted to the nineteenth session of UNCITRAL,
June-July 1986 (A/CN.9/278).

E. CMEA: model principles for trade and payment

117. The CMEA Executive Committee in 1984
approved the Individual Model Principles for Trade and
Payment Agreements (Protocols), worked out by the
CMEA Conference on Legal Questions, in order that the
CMEA member countries might apply them as they see
fit when concluding specific agreements (protocols) on
trade and payment. These principles may also be appro
priately incorporated into other agreements on economic
and scientific-technical co-operation.

VIII. International transport

A. Transport by sea and related matters

1. UNCTAD: United Nations Conference on Conditions
for Registration of Ships

118. The United Nations Conference on Conditions for
Registration of Ships was convened in 1985 pursuant to
General Assembly resolutions 37/209 of 20 December
1982 and 39/213-A of 18 December 1984 in order to
consider the adoption of an international agreement
covering the conditions under which vessels should be
accepted on national shipping registers. Pursuant to

General Assembly resolution 39/213-B of 12 April 1985, a
further two-week session of the Conference was held
between 8 and 19 July 1985, at the end of which a report
containing a draft of an international agreement on
conditions for the registration of ships was approved (TD/
RS/CONF/19 and Add.l). The Conference met again
from 20 January to 7 February 1986. On 8 February 1986,
the Final Act of the Conference adopting the Convention
was signed by representatives of 86 States ("Final Act of
the United Nations Conference on Conditions for Regist
ration of Ships", TD/RS/CONF/22). The Convention will
be open for signature from 1 May 1986 to 30 April 1987.
The Convention will enter into force when it has been
ratified by 40 States representing 25 per cent of relevant
gross registered tonnage.

2. UNCTAD: Convention on a Code of Conduct for
Liner Conferences

119. The Convention on a Code of Conduct for Liner
Conferences (TC/CODE/13/Add.l, United Nations pub
lication, Sales No. 75.II.D.12) entered into force on 6
October 1983. Its fundamental objectives are: (a) to
facilitate the orderly expansion of world sea-borne trade;
(b) to stimulate the development of regular and efficient
liner services adequate to the requirements of the trade
concerned; and (c) to ensure a balance of interests
between suppliers and users of liner shipping services. In
addition, three basic principles are specified in the
Convention: (a) that conference practices should not
involve any discrimination against the shipowners, ship
pers or the foreign trade of any country; (b) that
conferences should hold consultations with shippers'
organizations, shippers' representatives and shippers on
matters of common interest, with, upon request, the
participation of appropriate authorities; and (c) that
conferences should publish and make available to
interested parties pertinent information about their
activities.

120. In line with these objectives and principles, the
Code deals with, inter alia, the relationships between
member lines of conferences and principles for the
participation by member lines in the trade carried by
conferences. This it does by establishing equitable princi
ples for the use of loyalty arrangements, as well as
requirements that conferences may be compelled to hold
consultations with shippers or their representative organi
zations on matters of concern to shippers, such as changes
in freight rates, loyalty arrangements and the imposition
of surcharges. The Code also contains provisions dealing
with the establishment of pools and other types of trade
sharing arrangements in conferences. Furthermore, it
regulates freight rate increases, promotional freight rates,
surcharges and currency adjustment factors.

121. To ensure the smooth functioning of the Code, the
machinery for a system of dispute settlement based on
conciliation is established. The Code requires that a
Review Conference be convened five years from the date
on which the Convention comes into force in order to
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reconsider the Convention, with particular regard to its
implementation and in order to adopt any appropriate
amendments. Before that Review Conference, any prob
lems encountered with the implementation of the Con
vention will be considered by the Committee on Shipping
of UNCTAD at its twelfth session (in November 1986).

122. As of November 1985, 40 countries had acceded to
the Convention, two had approved it, one had accepted
and five had given definitive signatures.

3. IMO: liability and compensation for oil pollution
damage

123. The preparatory work on the revision of the
International Convention on Civil Liability for Oil Pollu
tion Damage 1969 (IMO sales number 77.16) and the
International Convention for the Establishment of an
International Fund for Compensation for Oil Pollution
Damage 1971 (IMO sales number 72.10), carried out by
the Legal Committee of IMO, culminated in the adoption
of an amending Protocol to each of the two Conventions
(LEG. 53.6) by a diplomatic conference convened under
the auspices of IMO in May 1984 (see also 1976 Pro
tocols, IMO sales number 77.05). The two 1984 Pro
tocols' most important feature is the introduction of
substantially higher limits of compensation for oil pollu
tion damage as compared to the limits set out in the two
Conventions. A new minimum liability for shipowners
has been set at SDR 3 million, and the maximum
compensation available to victims from the shipowner
and the Fund will be initially SDR 135 million but will
reach SDR 200 million when certain conditions are met.
Another important change is the adoption of a simplified
system for amending the various liability and compensa
tion limits introduced by the two Protocols. The solution
chosen is based to a considerable extent upon the
provisions of the unit of account and the adjustment of
the limit of liability adopted by UNCITRAL at its
fifteenth session and recommended by the General
Assembly for use in the preparation of future interna
tional conventions containing limitations of liability pro
visions or in revisions of existing ones (General Assembly
resolution 37/107 of 16 December 1982). (For the text of
the unit of account and limitation of liability provisions
see "Report of the United Nations Commission on
International Trade Law on the work of its seventeenth
session", Official Records of the General Assembly,
Thirty-ninth Session, Supplement No. 17 (A.39/17».

124. The diplomatic conference referred to above also
had before it a draft Convention on liability in connection
with the carriage of noxious and hazardous substances by
sea (LEG/CONF.6/3 and LEG.55.5). The conference,
while recognizing the need for an international agreement
on this question, concluded that it was not feasible in the
time available to resolve the many complex issues and
decided, accordingly, to refer the draft Convention back
to IMO for further consideration. The Council and the
Legal Committee of the IMO are currently examining the
question of how best to proceed in this matter.

4. UNCTAD: charter-parties

125. The report by the UNCTAD secretariat entitled
Charter-parties (United Nations publication, Sales No.
E.74.II.D.12), was discussed by the Working Group on
International Shipping Legislation at its fourth session (27
January to 7 February 1975). This document examines
the principal clauses in voyage and time charter-parties
and suggests, inter alia, that such clauses be standardized
and that the introduction of mandatory international
legislation on certain aspects of the liability of the
shipowners and charterer be considered. In accordance
with the work programme adopted at its eleventh session
(decision 52(XI) of 30 November 1984), the UNCTAD
Working Group on International Shipping Legislation
will consider the additional studies that are now in
progress in the UNCTAD secretariat and will decide
what future action on the subject of charter-parties
should be taken.

5. UNCTAD: marine insurance

126. The Committee on Shipping, at its tenth session in
June 1982, gave priority to the subject of marine hull and
cargo insurance in the work programme of the Working
Group on International Shipping Legislation (resolution
49(X». By the end of the ninth session of the Working
Group, its subgroup of experts, established for the
purpose of drawing up a set of standard model marine
hull and cargo insurance clauses, had formulated two
alternative composite texts for hull insurance. As for
cargo insurance, three alternative sets of clauses had been
drafted.

127. The UNCTAD secretariat prepared two reports
for the tenth session (September 1984) of the Working
Group, one entitled "Marine hull insurance: working
paper to assist in the drawing up of a set of standard hull
clauses" (TDIB/C.4/ISL/41), and the other on marine
cargo insurance entitled "Marine cargo insurance: work
ing paper to assist in the drawing up of a set of standard
cargo clauses" (TD/B/C.4/ISL/42).

128. At that session of the Working Group, the sub
group completed the drafts of the model clauses both in
respect of hull and of cargo insurance. On hull insurance,
two alternative sets of clauses were formulated, one on an
"all risks minus exception" basis and the other on a
"named perils" basis, each containing provisions on basic
coverage, general exclusions, period of coverage, duties
of the assured, measure of indemnity, claims settlement
and extended cover clause. On cargo insurance three sets
of clauses have been drafted providing "all risks", "inter
mediate" and "restricted" coverage, respectively, and
each including provisions on basic coverage, general
exclusions, additional coverage, period of coverage, mea
sure of indemnity, and insurable interests.

129. The Working Group adopted the texts of the
model clauses on marine hull and cargo insurance subject
to the corrections to them which were to be communi-
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cated in writing to the UNCTAD secretariat and on the
understanding that the corrected texts would be
examined by the competent experts during the eleventh
session (1984) of the Committee on Shipping. The final
texts of the model clauses prepared by the Rapporteur of
the Working Group on the basis of amendments proposed
by various delegations and in consultation with insurance
experts ("UNCTAD model clauses on marine hull and
cargo insurance", TD/B/CA/ISLl50) have been circulated
to the member States of UNCTAD, drawing their
attention to the amendments made by the Rapporteur
and inviting them to provide comments thereon, if any.
The Committee on Shipping at its twelfth session in
November 1986 will consider a report of the comments
received and will request the appropriate action of the
Board.

6. IMO: salvage

130. The question of salvage and assistance at sea was
placed on the agenda of the Legal Committee of IMO in
the wake of the Amoco Cadiz disaster. In 1984 the
Committee began work on this issue, basing its delibera
tions on the text of a draft Convention prepared by the
CMI which was designed to revise and replace the 1910
Convention on Salvage and Assistance at Sea. The
revised draft text appears in document LEG 52/3 (see also
the "Note by the secretariat" on the revised draft text
LEG 54/INF.2).

131. In addition, the Committee is examinining various
public law aspects arising in connection with salvage,
including a possible obligation of ship-masters to notify
casualties to coastal States, and the need to grant powers
to coastal States to intervene in salvage operations that
pose hazards of environmental damage to their coastal
and related interests.

7. UNCTAD: maritime fraud

132. The UNCTAD secretariat prepared "International
maritime legislation - future work: report by the
UNCTAD secretariat" (TD/B/CA/244), which reviewed
the activities of other organizations relevant to the
subject of maritime fraud, briefly analysed the nature of
the problem and set out possible courses of action to
suppress maritime fraud, for the tenth session of the
Committee on Shipping. By resolution 49(X) , adopted in
1982, the Committee established an Ad Hoc Intergovern
mental Group to Consider Means of Combating All
Aspects of Maritime Fraud, Including Piracy.

133. At its first session held from 6 to 17 February 1984,
the Ad Hoc Intergovernmental Group had before it a
report prepared by the UNCTAD secretariat entitled
"Review and analysis of possible measures to minimize
the occurrence of maritime fraud and piracy" (TD/B/CA/
ACA/2). The Ad Hoc Intergovernmental Group
requested the UNCTAD secretariat, in collaboration
with the appropriate intergovernmental and non-govern-

mental organizations and the commercial parties con
cerned, to carry out studies to be submitted to the second
session. Those studies were to focus on the feasibility of
improving the effectiveness of the administrative and
legal procedures of prosecuting authorities with regard
to, inter alia, the jurisdiction of States and extradition,
the formulation of a set of guidelines for the international
banking community, the feasibility of a banking super
service scheme, minimum standards for shipping agents
and the availability of shipping information ("Maritime
fraud: piracy: the feasibility of improving the administra
tive and legal procedures of prosecuting authorities in
cases of maritime fraud" (TD/B/CA/ACA/8), "Maritime
fraud: preliminary report on the feasibility of a bank
super-service" (TD/B/CA/ACAI7).

134. In addition to the studies mentioned, the
UNCTAD secretariat also prepared a report for the
second session of the Ad Hoc Intergovernmental Group
of various studies of the means of combating maritime
fraud that have been undertaken by specialized interna
tional and commercial organizations, alone or in co
operation with UNCTAD. The second session of the Ad
Hoc Intergovernmental Group met at Geneva from 23
October to 1 November 1985 (the report appears in TD/
B/CA/296-TD/B/CA/ACA/10). It requested the Trade
and Development Board to authorize the carrying out of
certain studies by the UNCTAD secretariat in prepara
tion for the twelfth session of the Committee on Shipping
to be held from 10 to 21 November 1986.

8. UNCTAD/IMO/CMI: maritime liens and mortgages

135. The Committee on Shipping at its tenth session in
1982 decided to give priority to the subject of maritime
liens and mortgages priority (resolution 49 (X». "Analy
sis of progress in possible reforms in the existing interna
tional regime of maritime liens and mortgages" (TD/B/
C.4/ISLl52 and Corr.1) was issued by the UNCTAD
secretariat pursuant to that resolution and discussed by
the Working Group on International Shipping Legislation
at its tenth session.

136. The Working Group urged the UNCTAD sec
retariat to carry out a study of the economic aspects of
maritime liens and mortgages and proposed that the
International Convention for the Unification of Certain
Rules relating to Maritime Liens and Mortgages 1976
(IMO/LEG 55/4) should be taken as the basis for future
work and discussion.

137. Consultations between UNCTAD and IMO took
place in order to decide how best the organizations could
deal with the various aspects of the subject-matter
without duplication. It has been agreed that IMO will
undertake studies on those aspects of maritime mortgages
that are essentially ship-related, such as the entry and the
cancellation of mortgages on national shipping registers.
IMO will also carry out studies on maritime liens,
particularly in respect of the existing practices, including
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the need and desirability of maintaining lien status for
claims currently enjoying such status, the ranking of
different maritime liens inter se and the possibility of
extending lien status to other types of claims.

138. Draft revisions of the Conventions on maritime
liens and mortgages and arrest were considered and
adopted by the XXXIII International Conference of CMI
held between 19 and 25 May 1985 at Lisbon. CMI has
noted, however, that under the Agreement between IMO
and UNCTAD a new method of dealing with maritime
liens and mortgages and related subjects has been
adopted by the two intergovernmental bodies. The two
organizations, themselves, have expressly stated that they
will take due and full account of the conclusions reached
by CMI in their studies to determine the need for
international legislation or other appropriate action and
the scope of such action. Accordingly, the reports of CMI
on the draft Conventions on maritime liens and mort
gages and arrest were circulated to the participants of its
Working Group on International Shipping Legislation by
UNCTAD in October 1985 (the reports are contained in
TD/B/C.4/ISLIL.79).

139. The UNCTAD Working Group on International
Shipping Legislation, by a resolution adopted at its
eleventh session in October 1985, proposed that the
Trade and Development Board convene, jointly with
IMO, an intergovernmental group of experts to examine
the subject of maritime liens and mortgages. The
UNCTAD Working Group has proposed that that exami
nation of mortgages and liens include a review of the
Conventions in their regard and related enforcement
procedures such as arrest and the preparation of model
laws or guidelines on maritime liens, mortgages and
arrest. The intergovernmental group of experts should
also consider the feasibility of an international registry of
maritime liens and mortgages. The Legal Committee of
IMO is reviewing this proposal. Its views and recommen
dations will be reported to the IMO Council for consider
ation and decision at the Council's fifty-sixth session to be
held in June 1986.

9. UNCTAD: maritime law

140. On 1 April 1982 the UNCTAD secretariat issued a
"Draft outline of a model code for maritime legislation"
that can be used as a guide by developing countries in
elaborating their own national laws (TD/B/C.4/244,
annex II). UNCTAD intends to develop those sections of
the model code dealing with the economic and commer
cial aspects of shipping.

10. UNCTAD: regional associations and joint ventures
in the field of maritime transport

141. The UNCTAD secretariat is studying the feasibil
ity of creating and strengthening regional associations of
ports, shippers, shipowners and maritime authorities for
the purpose of co-operating and harmonizing policies and
practices. UNCTAD is also carrying out a study of the

feasibility ofprojects involving joint ventures or multina
tional shipping companies in the fields of shipping and
port facilities in developing countries. These studies may
ultimately result in the preparation of model rules for
regional associations and joint ventures.

142. On 26 September 1984 UNCTAD issued the report
"Draft programme of action for co-operation among
developing countries in the area of shipping, ports and
multimodal transport" (TD/B/C.4/273) (see also "Draft
report of the Ad Hoc Intergovernmental Group of Port
Experts on its session from 25 February to 5 March 1986",
TD/B/CA/AC.7/L.l and Add.l)

11. UNCTAD: treatment of foreign merchant vessels in
ports

143. In response to the Committee on Shipping's
request in that regard, made at its seventh session, the
UNCTAD secretariat prepared a note in 1977 entitled
"Economic co-operation in merchant shipping. Treat
ment of foreign vessels in ports" (TD/B/C.4/158). As a
number of developments on some elements of the subject
were under consideration in other international organiza
tions, the note suggested that the Committee on Shipping
might not wish to make a final decision at that stage as to
whether there was a need to revise the 1923 Convention
and Statute of the International Regime of Maritime
Ports, or to prepare a new international convention on
the treatment of foreign merchant vessels in ports.
Subsequently, the Committee on Shipping by its resolu
tion 49(X) adopted at the tenth session in 1982, requested
that the UNCTAD secretariat submit a report regarding
regional arrangements for the treatment of merchant
vessels in ports. This was done and the report is entitled
"Industrial maritime legislation. Treatment of merchant
vessels in ports at the regional level" (TD/B/C.4/275).
The report provides a summary of replies to the note
verbale of the Secretary-General of UNCTAD requesting
Governments to provide information on any arrange
ments which might be in force in their national ports, or
on such arrangements in force in foreign ports, which
affect vessels flying their national flag. The report makes
reference to the Memorandum of Understanding on Port
State Control, 1982, as elaborating the only such existing
arrangement. Having considered that report the Commit
tee on Shipping at its eleventh session in November 1984
requested the member States of UNCTAD to inform the
secretariat of UNCTAD and the IMO of the consequ
ences they had noted resulting from the Memorandum of
Understanding.

12. ECE: carriage of dangerous goods by inland
waterway

144. The ECE is undertaking a revision of the Euro
pean provisions concerning the international carriage of
dangerous goods by inland waterway (ADN) so as to
provide a basis for national and international regulations,
and to bring those provisions into line with the regulations
governing other modes of transport~
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B. i Transport oyer land Bnd relBted issues

1. OTIF: Convention concerning international transport
by rail (COTIF)

145. Participants at a diplomatic conference held at
Berne between 15 and 17 February 1984 brought into
force on 1 May 1985 the Convention concerning interna
tional transport by rail of 8 May 1980 (COTIF), together
with its Protocol on the privileges and immunities of the
Intergovernmental Organization for International Rail
Transport (OTIF). The following were also introduced:

(a) Uniform rules concerning the international rail
transport of passengers and luggage (CIV), appendix A,
and

(b) Uniform rules concerning the international rail
transport of goods (CIM) , appendix B, including the
following annexes:

Annex I: Rules concerning the international rail trans
port of dangerous goods (RID)

Annex Il: Rules concerning international rail transport
of personal wagons (RIP)

Annex Ill: Rules concerning international rail trans
port of containers (RICO)

Annex IV: Rules concerning international rail transport
of express parcels. (RIEX)

146. COTIF and its appendices replace the 1970 Inter
national Convention Concerning the Carriage of Goods
by Rail (CIM), and the 1970 International Convention
Concerning the Carriage of Passengers and Luggage by
Rail (CIV) and the additional Convention to CIV of 26
February 1966 relating to the liability of railways for
death of and personal injury to passengers.

147. The members of the International Rail Transport
Committee (CIT) include some 300 transport enterprises
(rail transport, road transport and navigation) from 33
countries in Europe, the Near East, the Middle East and
North Africa which are parties to COTIF. The task of
CIT is to develop international railway transport law on
the basis of COTIF and its appendices A and B, CIV and
CIM respectively. The purpose of the CIT is also to
provide for the uniform regulation of other issues con
cerning international rail transport law.

148. Envisaging the coming into force of COTIF, CIT
prepared a set of uniform rules for the implementation of
the Convention and its appendices A and B (CIV and
CIM) for the use of transport enterprises. These rules
consist of regulations binding the transport enterprises
and their users and of agreements either regulating in a
mandatory way the relationships among the transport
enterprises or being only of an indicative character.

149. CIT is preparing a study concerning the legal
requirements of a substitution of the rail consignment
note by another instrument which would enable the use of
automatic data processing.

2. UNIDROIT: civil liability for damage caused by
hazardous cargoes

150. The UNIDROIT Committee of Governmental
Experts for the preparation of uniform rules relating to
liability and compensation for damage caused during the
carriage over land of hazardous substances has held six
sessions at Rome since 1981. The Committee decided to
restrict the sphere of application of the future uniform
rules to liability and compensation for damage caused
during the carriage of hazardous substances by road, rail
and inland navigation vessels and, in consequence,
rejected a suggestion to also cover transmission of
hazardous substances by pipelines. It has agreed, for the
time being, not to endorse a proposal to broaden its terms
of reference to cover liability for damage resulting from
the carrying out of dangerous activities in general.

151. Various amendments have been made to the
original draft and a series of alternative texts introduced
into it. At its sixth session, held in October 1984, the
Committee completed its second, and began its third
reading of the preliminary draft Convention and also gave
further consideration to the question of the list of
substances to which the future Convention should apply
and which should be annexed to it, in the light especially
of the findings of a joint working group of technical and
legal experts which met at Rome in March 1984. A
revised version of the draft articles for a Convention was
prepared in February 1985 (Study LV-DOCs. 61, 62 and
65).

152. With a view to seeking solutions to a number of
problems in respect of which differences of opinion have
emerged between the UNIDROIT Committee of Gov
ernmental Experts and the Inland Transport Committee
of ECE, a meeting of experts drawn from the member
ship of the two committees was held in November 1985.
A report of that meeting (Study LV-Doc. 64) will be
before the UNIDROIT committee which will reconvene
for its seventh session in May 1986. It is hoped that work
within UNIDROIT on the prospective Convention will
be completed either at that session or at one to be held
later on in the year.

153. The Inland Transport Committee of ECE was
involved in the initiation of this work and is currently
participating in the elaboration of the draft Convention.

C. leAO: transport by air Bud other related matters

154. At its twenty-fifth session the ICAO Legal Com
mittee, which met at Montreal from 12 to 27 April 1983,
reviewed the status of the instruments of the "Warsaw
System" (Warsaw Convention 1929) relating to the inter
national carriage of passengers, cargo and mail by air and
adopted a decision urging States to ratify the Montreal
Protocols of 1975. That session also reviewed the general
work programme of ICAO in the legal field. This
programme was subsequently approved by the ICAO
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Council on 3 June 1983 and confirmed by the twenty
fourth session of the Assembly of ICAO that was held in
September and October of 1983. One of the items in the
programme was the proposed ICAO secretariat paper
entitled "Study of the instruments of the Warsaw
System".

155. The purpose of that study is to present an historical
background to the item "Study of the status of the
instruments of the 'Warsaw System'" in the general work
programme of the Legal Committee, to describe briefly
the characteristics of the different components of that
system and also to outline the outstanding problems in
the international carriage of passengers, baggage and
cargo.

156. The Panel of Experts on the General Work Prog
ramme of the Legal Committee concluded that no further
work should be done with respect to this item except that
an exchange of information between countries should
t~ke place; the Council agreed with that approach. In
view of that conclusion, it was suggested that a question
naire be sent to the appropriate government bodies and
international organizations to enable the twenty-sixth
session of the Legal Committee, meeting in 1986, to
arrange an appropriate exchange of information among
States.

157. The questionnaire asked Governments for the
reasons, if any, preventing them from becoming parties to
the Guatemala City Protocol, 1971, the Additional Pro
tocols Nos. 1,2, and 3, 1975, and the Montreal Protocol
No. 4, 1975. Governments were also asked whether,
pending the implementation of those instruments, they
had taken any unilateral steps (a) to adjust the limits of
liability with respect to air passengers of national and/or
foreign carriers and (b) to regulate the conversion of the
"gold clause" into national currency. The questionnaire
also requested information regarding the action that
countries would support in order to remove any practical
difficulties experienced with the instruments of the "War
saw System". Finally, Governments were asked whether
they saw a possibility of conflict between the instruments
of the "Warsaw System" and the United Nations Conven
tion on International Multimodal Transport of Goods,
1980, and, if so, what the solution to that conflict might
be.

D. UNCITRAL: liability of operators of transport
terminals

158. UNCITRAL is currently formulating uniform legal
rules on the liability of operators of transport terminals.
These rules will be designed to establish a uniform
international legal regime governing the liability of termi
nal operators in respect of goods involved in international
transport. They are intended to fill the gaps in the liability
regimes left by international transport conventions
governing the liability of carriers in respect of such goods.
This work, which is based in part on a preliminary draft

Convention on Operators of Transport Terminals,
adopted by UNIDROIT in 1983, has been assigned to the
UNCITRAL Working Group on International Contract
Practices.

E. UNCTAD: rights and duties of container terminal
operators

159. The UNCTAD secretariat has prepared a study on
this subject which will be presented to the twelfth session
of the UNCTAD Committee on Shipping to be held from
10 to 16 November 1986.

F. UNCTADIUNCITRAL: promotion of the Multi
modal Transport Convention and the Hamburg Rules

160. With the collaboration of the secretariat of
UNCITRAL, the UNCTAD secretariat is preparing a
booklet on the United Nations Convention on Interna
tional Multimodal Transport of Goods (1980) (TD/MT/
CONF/16) ("Multimodal Convention"), elaborated by
UNCTAD, and the United Nations Convention on the
Carrriage of Goods by Sea (1978) (NCONF.89113)
("Hamburg Rules"), elaborated by UNCITRAL. The
booklet will be designed to promote more widespread
international acceptance of those two Conventions by
explaining their objectives, features and implications.

161. At the twenty-fifth session of AALCC, held from 3
to 10 February 1984, the Trade Law Sub-Committee of
AALCC recommended that member States consider
ratifying the Hamburg Rules. The Organization of
American States, at its Third Interamerican Conference
on Private International Law, held from 15 to 24 May
1984, also recommended that its member States ratify or
accede to the Hamburg Rules.

162. By 1 February 1985, four States had become
contracting parties to the Multimodal Convention and
three States had signed it subject to ratification. Thirty
States are required for the Convention to come into
force. By 31 March 1986, 11 States had ratified or
acceded to the Hamburg Rules, while 25 States had
signed the Convention. Twenty parties are required for
the Hamburg Rules to come into force.

163. In its resolution 40171 on the report of UNCIT
RAL on the work of its eighteenth session, the United
Nations General Assembly stressed the importance of
bringing into effect the Conventions resulting from the
work of UNCITRAL, including the Hamburg Rules.

G. UNCTAD: Northern Corridor Transit Agreement

164. This Agreement was signed by Burundi, Kenya,
Rwanda and Uganda on 19 February 1985 and will come
into force 31 days after its ratification by those four
countries. The "Northern Corridor" is a term used to
describe the transport infrastructure in East Africa that is
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served by the port of Mombassa in Kenya and that also
extends to Sudan and Zaire. It is a major transport
system, linking the latter two countries as .well as
Burundi, Kenya, Rwanda and Uganda with the ocean.
The Agreement enables the most effective route to be
used for the surface transport of goods amongst the
contracting parties. Under the Agreement, these latter
grant each other the right of transit in order to facilitate
the movement of goods through their respective ter
ritories and promise to provide the facilities necessary for
traffic in transit among them.

H. Container standards

1. UNCTAD

165. Having considered the reports of the Ad Hoc
Intergovernmental Group on Container Standards for
International Multimodal Transport (TD/B/AC.20/6 and
TD/B/AC.20/1O) and the proposals contained therein, the
Trade and Development Board decided in March 1980 to
remit to the Committee on Shipping the question of
container standards and that regarding the possibility of
drawing up an international agreement on those stan
dards.

166. In response to a request made in that regard by the
Committee on Shipping, the UNCTAD secretariat, in co
operation with IMO and ISO, prepared a note entitled
"Review of developments in the standardization of con
tainers and related activities" (TD/B/C.4/270 and Corr. I)
which was submitted to the Committee on Shipping at its
eleventh session (19 to 30 November 1984). In preparing
the note the views of regional commissions and of several
governmental and non-governmental organizations were
also sought. Having considered that note, the Committee
on Shipping requested the Secretary-General of
UNCTAD to communicate to ISO the concern of many
countries with regard to the proposed increase of the
tonnage and the height of containers.

2. ISO

167. The ISO Committee on Freight Containers (TC
104) is studying the new features in the standardization
requirements arising from the increase in the tonnage and
height of containers.

I. UNCTAD: freight forwarding

168. The UNCTAD secretariat has circulated a report
examining freight forwarding operations and services,
including applicable legal regimes, as they relate to the
promotion of freight forwarding in developing countries
(document UNCTAD/SHIP/193), and will continue to
keep this area of growing activity under review particu
larly with regard to its legal aspects. UNCTAD is
considering means of combating maritime fraud by the
regulation of freight forwarders.

J. CMI: non-negotiable transport documents

169. At its thirty-third International Conference, held
from 19 to 25 May 1985, CMI decided to establish a
subcommittee to study potential problems flowing from
the arrival of cargo at its destination before the arrival of
the relevant bill of lading and the use of non-negotiable
documents, such as sea waybills, and new techniques such
as electronic data processing or the creation of a central
bill of lading registry. The subcommittee is to seek
solutions to those problems, possibly through uniform
rules or an international convention, taking into account,
inter alia, the development of a paper-less system.

IX. International arbitration8

A. UNCITRAL

170. The UNCITRAL Working Group on International
Commercial Practices prepared a draft model law on
international commercial arbitration during its third,
fourth, fifth, sixth and seventh sessions. At its seven
teenth session (1984) UNCITRAL requested the Secre
tary-General to transmit the text of the draft model law to
Governments and interested international organizations
for their comments.

171. The Commission had before it at its eighteenth
session (1985) a report prepared by the secretariat
containing an analytical compilation of the comments
received (NCN.9/263 and Add.I-3) and a report of the
Secretary-General consisting of a commentary on the
draft text (NCN.9/264). The Commission considered the
text of the draft model law in detail and, on 21 June 1985,
decided to adopt the Model Law on International Com
mercial Arbitration (for the terms ofthe text adopted, see
"Report of the United Nations Commission on Interna
tional Trade Law on the work of its eighteenth session",
Official Records of the General Assembly, Fortieth Ses
sion, Supplement No. 17 (N40/17, annex I».

172. The General Assembly recommended in its resolu
tion 40/72 of 11 December 1985, that "all States give due
consideration to the Model Law on International Com
mercial Arbitration, in view of the desirability of unifor
mity of the law of arbitral procedures and the specific
needs of international commercial arbitration practice".

B. AALCC

1. Consideration of UNCITRAL Model Law on Interna
tional Commercial Arbitration

173. The AALCC Sub-Committee on International
Trade Law Matters, at its twenty-fourth session held at
Kathmandu (Nepal) in 1985, examined the draft text of a

aA fuller description of the work of international organizations in the
area of arbitration can be found in "Co-ordination of work: activities of
international organizations on certain aspects of arbitration: report of the
Secretary-General" (AlCN.9/280).
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model law on international commercial arbitration, as
adopted by the UNCITRAL Working Group on Interna
tional Contract Practices. At its seventh-fifth session held
at Arusha (United Republic of Tanzania) in 1986, the
Sub-Committee considered and recommended the use of
the UNCITRAL Model Law on International Commer
cial Arbitration, as adopted by the Commission on 21
June 1985.

2. Establishment of regional centres of arbitration in the
Asian-African region

174. The AALCC has established two Regional Arbi
tration Centres, one at Kuala Lumpur and one at Cairo,
and has decided to establish further centres, one in
Tehran, one in an East-African State and probably one in
a West-African State. The rules of procedure applied by
these centres in arbitrations held under their auspices are
the UNCITRAL Arbitration Rules of 1976 as sup
plemented by internal or administrative rules of the
Centres.

175. The AALCC has concluded agreements with the
World Bank's ICSID for co-operation and assistance
under which arbitration proceedings under the ICSID
Convention can be held at either of these Regional
Centres, if the parties so choose. Similarly, the proceed
ings in arbitrations under the auspices of either of these
Centres can be held on the premises of ICSID, particu
larly that part of such proceedings involving the recording
of evidence of witnesses. These arrangments have been
made in order to ensure the prompt resolution of cases, to
minimize arbitration costs and for the convenience of the
parties.

176. The AALCC and its Kuala Lumpur Centre have
also concluded a co-operation agreement with the Tokyo
Maritime Arbitration Commission to provide specialized
institutional facilities for the resolution of disputes arising
out of international maritime contracts. Under this agree
ment it is possible, where the parties so agree, for that
Commission to administer maritime arbitrations on
behalf of the Kuala Lumpur Centre.

177. The Kuala Lumpur Centre has also concluded
mutual co-operation agreements with the Korean Com
mercial Arbitration Board, the Indian Council of Arbitra
tion, the Japan Commercial Arbitration Association and
the Indonesian Commercial Arbitration Board. Each of
these agreements carries the commitment to "co-operate
in providing assistance in the enforcement of arbitral
awards rendered in arbitral proceedings under the
auspices of the Regional Centre or the national
institution" .

C. CMEA

178. During the period 1983-1985 the CMEA Confer
ence on Legal Questions continued its study into the
practical application of the Convention on Settlement by
Arbitration of Civil Law Disputes arising from Economic,

Scientific and Technical Co-operation (26 May 1972).
The Conference also examined the use made by the
CMEA member countries of the Uniform Rules for
Arbitration Tribunals (1974). The intention is to prepare
a report on the basis of this work on the application of the
1972 Arbitration Convention and on possible improve
ments to the 1974 Uniform Arbitration Rules to enable
the Conference to agree upon the direction of further
work.

D. FlDlC/ICC

179. In collaboration with ICC and the European Inter
national Contractors, FIDIC has compiled lists of experts
suitable for appointment as arbitrators in cases where
technical expertise is required. These lists will be made
available to parties in order to help them in their choice of
arbitrators.

E. Hague Conference on Private Intemational Law

180. The Hague Conference is considering the possibil
ity of extending the applicability of the 1970 Convention
on the Taking of Evidence Abroad in Civil or Commer
cial Matters (Evidence Convention) to arbitration pro
ceedings (see paragraph 233 below).

F. lCC

181. The ICC Commission on International Arbitra
tion, at its meetings held at Paris on 14 May 1985, 25
October 1985 and 13 March 1986, considered, inter alia,
the following matters, most of which were being studied
by special working parties:

(a) Draft guidelines and model clauses for multi-
party arbitration;

(b) Establishment of an arbitral referee procedure;

(c) Review of ICC Conciliation Rules; and

(d) Study of practice of interim and partial awards
and dissenting opinions.

182. ICC is preparing a second volume on arbitration
laws to follow on the "Guide to Arbitration Law in
Europe" (ICC publication No. 353). This second volume
will cover the Far East and the Pacific and is expected to
be published in 1986.

G. lCCA

183. The ICCA continues to publish the Yearbook
Commercial Arbitration. The Yearbook, which provides
comprehensive and up-to-date world-wide information
on commercial arbitration, entered its tenth volume in
1985. The contents of this volume include national
reports on arbitration law and practice, national court
decisions on the application of the New Yark Conven-
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tion, 1958, arbitral awards from arbitral institutions and
ad hoc arbitrations.

184. In 1983, the ICCA started its Congress Series,
publishing the papers of the VIIth Congress, held at
Hamburg from 7 to 11 June 1982, and having as its
subject "New trends in the development of international
commercial arbitration and the role of arbitral and other
institutions". In 1984 the papers of ICCA's Interim
Meeting on "UNCITRAL's project for a model law on
international commercial arbitration", held at Lausanne
from 9 to 12 May 1984, were published in Congress Series
No. 2.

185. In 1984 ICCA launched the International Hand
book on Commercial Arbitration, a loose-leaf series of
national reports on arbitration law and practice, that
updates and completes what is already published in the
Yearbook by including the text of arbitration laws and
other basic legal materials. The first issue of the Hand
book and the two supplements to it published in 1984
cover reports on 20 countries, complete with relevant
legal texts. Supplements to the Handbook, including
updatings of existing basic work, will appear regularly
each year until about 60 countries of interest to interna
tional commercial arbitration are covered.

186. Under the auspices of ICCA, the VIIIth Interna
tiqnal Arbitration Congress will be held in New York
between 6 and 9 May 1986 and will discuss the following
two themes: (a) comparative arbitration practices, and
(b) public policy and arbitration. The papers of the
meeting will be published by ICCA in Congress Series
No. 3.

X. Products liability: EEC

187. On 26 July 1985 the Council of Ministers of the
European Communities adopted a directive on the
approximation of the laws, regulations and administrative
provisions of the member States relating to liability for
defective products (OJ No. L 210, p. 29). This directive
aims at removing distortions in the comparison of the
competitiveness of products resulting from differences in
national rules wherein the re-sale prices of a product are
higher in those countries where the rules are stricter.
It also seeks to eliminate certain barriers to the
free movement of goods and to reinforce consumer
protection.

XI. Private international law

A. EEC

188. The EEC Convention on the Law Applicable to
Contractual Obligations 1980 (OJ No. L 266,9.10.1980,
p. 1) constitutes a logical complement to the Brussels
Convention on Jurisdiction and Enforcement of Court
Decisions in Civil and Commercial Matters 1968 (OJ No.
L 304,30.10.1978, p. 77). Having dealt with conflicts of

jurisdiction it was necessary to deal with conflicts in the
applicable law in order to increase legal certainty within
the EEC, to facilitate exchanges and to avoid "forum
shopping". With this in mind the measures provided for
facilitate the determination of the law applicable and seek
to ensure that all the courts of EEC member States will
apply the same law to identical cases between the same
parties.

B. Hague Conference on PriYate International Law

189. The fifteenth session of the Hague Conference,
held at The Hague from 18 to 20 October 1984, decided
to retain in the agenda for future work of the Conference
the question of the law relating to conflict rules in respect
of contractual obligations and to leave to the Secretary
General of the Conference the responsibility of deciding
whether or not to convene a working group to explore the
subject. The same session of the Hague Conference also
decided to retain on the agenda for future work of the
Conference the study in liaison with the international
organizations concerned, in particulat WIPO, of conflict
rules for licensing and know-how agreements.

190. An exploratory study on the preparation of rules
dealing with conflicts of laws occasioned by transfrontier
data flows is under preparation by the Hague Conference.
This study is to be undertaken in liaison with the
international organizations concerned, in particular
UNCITRAL. (See also paragraphs 115 and 116.)

C. Hague Conference on PriYate International Law:
international sale of goods

191. At its fourteenth session in October 1980, the
Hague Conference on Private International Law (Hague
Conference) decided to consider the revision of the 1955
Convention on the Law Applicable to International Sales
of Goods. A report in this regard was published in
September 1982. A first Special Commission meeting on
the subject was held in December 1982. At the second
meeting of the Special Commission, held in November
1983, the draft Convention on the Law Applicable to
Contracts for the International Sale of Goods was
adopted. The text of the draft Convention and an
accompanying report were published in August 1984.

192. The fourteenth session of the Hague Conference
had decided to invite the member States of UNCITRAL
to participate in the preparatory work on this subject.
Eighteen countries that were not members of the Hague
Conference participated in the preparatory work. All
States, including non-member States of the Hague Con
ference, were invited to participate in the diplomatic
conference held at The Hague between 14 and 30
October 1985. Fifty-four States participated and eight
States attended as observers. The Convention on the Law
Applicable to Contracts for the International Sale of
Goods, adopted by the final act of the conference on 30
October 1985, was opened for signature or accession at
the closing ceremony.
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XII. Other topics of international trade law

A. Agency

1. UNIDROIT

193. The UNIDROIT diplomatic conference held at
Geneva from 31 January to 17 February 1983, which
adopted and opened to signature the Convention on
Agency in the International Sale of Goods, requested
UNIDROIT to "consider the possibility of elaborating
rules on a global or regional level governing the relations
between principal and agent in the international sale of
goods".

194. Accordingly, the Governing Council instructed the
secretariat to prepare a report on the possibility of
elaborating rules governing the relations between princi
pals and agents, in particular in the international sale of
goods, based primarily on a study of existing national
legislation and of attempts at harmonization and unifica
tion of laws at a universal and a regional level. A progress
report on the study was submitted by the secretariat to
the Governing Council at its sixty-third session (May
1984) in the light of which the Council decided to adjourn
further discussion on this work on the international
relations between principals and agents until a later
session when it would be possible to assess developments
in the field, in particular the outcome of the work by the
EEC on a draft directive on commercial agency.

2. EEC

195. The amended proposals for an EEC directive to
co-ordinate the laws of the member States relating to
commercial agents has, since April 1981, been the subject
of discussions in the Council of Ministers by a group of
government experts. The aim of the proposals is to
harmonize the laws of the member States governing
relations between traders and their commercial agents.
At present agents enjoy different degrees of protection,
depending on the member State involved. As a result, the
cost of employing agents varies from one country to
another. Harmonization should, to a large extent, remove
the cost differences and should render conditions more
competitive.

3. ICC

196. The ICC has completed work on a practical
business guide to the drafting of international commercial
agency agreements (ICC publication No. 410) and has
started to work on a companion guide to distributorship
agreements.

B. EEC: accounts of fInancial institutions

197. On 19 March 1981 the Commission of the Euro
pean Communities sent the Council of Ministers the
proposal for a directive concerning the annual accounts of
banks and other financial institutions (OJ No. C 130,
p.1).

198. In February 1982 the Economic and Social Com
mittee of the Communities determined that credit institu
tions have a duty to provide their staff, customers,
shareholders and the public at large with all relevant
information concerning their activities. The Committee
indicated that, although it opposed the proposed directive
in the form it was presented, it would welcome specific
rules on the annual accounts of banks and other financial
establishments instead of additional rules relevant to
banks simply being tacked on to the Fourth Directive (781
660/EEC, OJ No. L 222, p. 11) concerning the annual
accounts of certain types of companies. On 6 July 1983
the European Parliament welcomed the proposed direc
tive but requested that some amendments be made
to it.

199. In May 1984 the Council of Ministers began its
consideration of the amended proposal forwarded to it by
the Commission (amended proposal of 14 March 1984,
OJ C 83, p. 6.)

200. From the viewpoint of harmonization, the proposal
for an EEC directive concerning the annual accounts of
banks and other financial institutions will be an important
complement to the Fourth Directive mentioned. The
proposal adapts the provisions of the 1978 Fourth Direc
tive to the particular characteristics of banks and other
financial institutions. However, in order to prevent
distortions in a comparison of competitiveness in the
credit sector, it has been given a wider scope than the
earlier directive, so as to include undertakings with a legal
structure not covered by the latter.

201. At present credit institutions are not required to
publish detailed balance-sheets and profit-and-Ioss
accounts in all member States. Once the directive has
been adopted, all banks and all other financial institutions
doing business in the EEC will be obliged to publish
comparable annual accounts. The proposal also contains
such detailed provisions as apply specifically to the
accounts of banks and other financial institutions.

C. Bankruptcy

1. EEC

202. The EEC draft Convention on Bankruptcy, Wind
ing-up, Arrangements, Compositions and Similar Pro
ceedings, was proposed in 1970 and completely re
negotiated with the accession of new member States. This
draft Convention was transmitted, in June 1980, by the
Chairman of the Group of Governmental Experts, to the
President of the Council of Ministers and, with a view to
obtaining their opinions, to the Permanent Representa
tives of the member States and the President of the
Commission. On 10 December 1981 the Commission
communicated to the members States and to the Council
its opinion in regard to this draft Convention. Since 1981
the draft Convention has been discussed in the Council by
the Group of Governmental Experts.
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. 2. Council of Europe

203. The Council of Europe Committee of Experts on
Bankruptcy (CJ-DF) held an exchange of views and
information on reforms being considered, undertaken or
completed in the different member States. At its seventh
meeting, from 7 to 10 May 1985, it also adopted a draft
Convention and draft Explanatory Report on the exercise
abroad of certain powers of a liquidator. The draft
Convention provides, inter alia, that without the necessity
of an enforcement procedure, a liquidator appointed in
bankruptcy proceedings in one member State will be
entitled to take measures for the disposal of a debtor's
property in another member State. Another chapter of
the draft Convention provides a system for informing
creditors residing in another member State of the bank
ruptcy proceedings and for the submission of their claims
against the bankrupt.

204. This draft was examined by the Committee on
Legal Co-operation (CD-CJ) at its meeting in December
1985. The draft was referred back to the Committee of
Experts to be redrafted in the light of the discussion in the
CD-CJ.

205. The Council of Europe Committee of Experts on
Bankruptcy (CJ-DF) has now been given the following
terms of reference:

(a) To attempt to harmonize some fundamental prin
ciples of member States' laws relating to bankruptcy and
other proceedings with the purpose of rehabilitating the
debtor and in such a way as to take into account the
concepts of bankruptcy/liquidation and bankruptcy/
rehabilitation; and

(b) To endeavour to solve the problems arising at an
international level when bankruptcy proceedings are
instituted in one member State whereas some creditors
and assets of the debtor are in the territories of other
States.

D. Council of Europe: creditors

206. The Council of Europe Comittee of Experts on the
Rights of Creditors has completed its work by adopting a
draft Convention on the Reservation of Ownership
Clause, the main portions of which relate to the recogni
tion and enforcement of that clause so long as it complies
with the Convention's rules in its regard. The draft has
been sent to the European Committee on Legal Co
operation for consideration before being sent to the
Committee of Ministers for final adoption.

E. CMEA: combines

207. During 1983-1984 the CMEA Conference on
Legal Questions prepared a report on the legal issues
involved in the development of direct links between the

combines, enterprises and other economic organizations
of the CMEA member countries. This report also deals
with the establishment and operation of international
economic organizations on the territory of these countries
for the purpose of the further expansion of co-operation
and direct ties within the CMEA. In this connection,
work proceeded during 1985 on a comparative study of
the provisions in effect in these countries for the regula
tion of the establishment and operation of direct links
between economic organizations.

F. EEC: companies

Directives and proposed Directives

208. During and after 1983, the EEC issued the follow
ing Directives or proposed Directives relating to com
panies:

(a) Amended proposal for a Fifth Directive of 19
August 1983 (OJ C 240, p. 2) concerning the structure of
public limited companies, the powers and obligations of
their organs and employee participation;

(b) Seventh Directive of 13 June 1983 (83/349/EEC)
(Adopted OJ L 193, p. 1) on parent undertakings of
groups comprising either a public limited company or a
private limited company and relating to consolidated
accounts;

(c) Eighth Directive of 10 April 1984 (84/253/EEC)
(Adopted O.J. L 126, p. 20) on the approval of persons
responsible for carrying out the statutory audits of
accounting documents;

(d) Proposal for a Tenth Directive of 8 January 1985
(OJ C 23, p. 11) concerning cross-border mergers of
public limited companies;

(e) Draft of a proposed Ninth Directive on public
limited companies relating to the links between undertak
ings. Technical preparatory work has been carried out by
the Commission's departments, but the Commission itself
has not yet made a decision on the matter. The current
draft was sent to Governments, industry and trade unions
at the end of 1984 in order to enable them to communi
cate their reactions to the Commission.

International mergers ofpublic limited liability companies

209. A preliminary draft European agreement on inter
national mergers of public limited liability companies
prepared by a group of experts was presented to the
Council of Ministers of the European Communities and
the Governments of member States in 1973. Progress on
the draft Convention, the technical aspects of which have
been completed, is blocked because of problems relating
mainly to employee participation. The draft Convention
aims at making mergers between companies established
under the laws of different States possible. The transac
tions covered by the Convention are mergers by take
over and by formation of a new company.
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European company statute

210. A regulation establishing a statute for a European
company has been proposed. Such a statute would create
a legal structure, available throughout the EEC, which
would permit undertakings to establish themselves or re
organize their businesses at a European level under one
umbrella of legislation rather than to continue to rely on
different national systems operating side by side.

211. A proposal for a regulation on a statute for a
European company revised in the light of the opinions of
the Economic and Social Committee and the European
Parliament was submitted by the Commission to the
Council on 13 May 1975 (Bull. EC 4. 1975). The first
reading of the proposal has nearly been completed by an
ad hoc group in Council. Only titles V (employee
representation), VI (annual accounts) and VII (groups)
still remain to be examined.

Groups of companies

212. Some of the issues which it is proposed to resolve
in an EEC Directive on this question are: harmonization
of municipal rules relating to groups of companies,
extension of company law rules to holding-subsidiary
relations, notification and publication of shareholdings,
reciprocal holdings, subordination of a single company's
interests to the interests of a group, and minority and
creditor protection in dependent group companies.

213. A working group of governmental experts finished
its discussions on this subject early in 1974. The Commis
sion has not yet made any proposal to the Council but the
latest draft was transmitted to Governments at the end of
1984 for their information.

European Economic Interest Grouping (EEIG) (formerly
European co-operation grouping).

214. This is a new legal concept under EEC law
intended to foster co-operation between individuals and
companies of all sizes from the various member States
while observing the rules for competition. The purpose of
the new concept is to allow EEC individuals and com
panies to combine part of their activities or some of their
functions so as to enhance the results of their own
economic activity. The Grouping is therefore designed as
an economic entity separate from its members and living
independently but not itself in a dedicated quest for
profits. It both amplifies and complements the activity of
its members.

215. The purpose of the Regulation is to provide a
means whereby undertakings (particularily small- and
medium-sized ones) can co-operate across frontiers with
out being hindered by the territorial limits of· national
legal systems. The Grouping is intended to be a flexible
legal instrument based on a contractual relationship of
limited duration, for use by individuals and companies
alike. The Regulation establishing such a Grouping
prohibits it from aiming for profit as such, but if profit

happens to emerge, this will be taxed on the account of
the members. The Grouping is vested with full legal
capacity so as to enable it to participate to the full in the
economic life of the EEC.

216. The Regulation on forming a European Economic
Interest Grouping follows on the proposal concerning the
statute for the European company (see paragraph 208
above). The concepts complement each other: the
Grouping being primarily intended to facilitate provi
sional alliances based on joint interests and made through
very flexible procedures which can be adapted swiftly to
developments in economic conditions, while the Euro
pean company is intended to bring together much closer
groupings, usually irrevocably.

217. On 12 April 1978 the Commission presented to the
Council a proposed Regulation amended in the light of
the opinions of the Economic and Sodal Committee and
the European Parliament given in respect of a similar,
earlier proposal for setting up what was then termed a
"European Co-operation Grouping". This proposal has
now become the "European Economic Interest Grouping
(EElG) Regulation 1985" (OJ L 199, 25.7.1985, p. 1).

G. lCC: code of practice for on-demand guarantees

218. The ICC is studying the desirability of a standard
international code of practice for on-demand guarantees.

H. UNEP: consumer protection

219. By its decision 12/14, section 11, of 28 May 1984,
the Governing Council of UNEP expressed its satisfac
tion at the results of the first session of the Ad Hoc
Working Group of Experts for the Exchange of Informa
tion on Potentially Harmful Chemicals (in particular
Pesticides) in International Trade (26 to 30 March 1984)
and requested the Executive Director to continue the
work initiated by the Group and to take all appropriate
steps to expedite the preparation of the guidelines and
principles elaborated by the Group with a view to their
early adoption by the Governing Council.

220. The second session of the Working Group was
accordingly convened at Rome from 28 January to 1
February 1985. The Working Group revised the draft
guidelines and considered the implementation of the
provisional notification scheme for banned and severely
restriced chemicals (see "Report of the Working Group
on the Work of its Second Session", UNEPIWG/112/5).

221. The Working Group also considered the following
issues: information on the basic data required for the
assessment of the hazards to man and the environment,
the conditions for the safe use of certain chemicals and
various definitions used in the draft guidelines, i.e.
"chemical", "pesticide", "potentially harmful chemical",
"banned or severely restricted", "trade" and "export",
"re-export" and "import".
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I. ILO: employment and labour

222. At the seventieth session of the International
Labour Conference (June 1984), a recommendation was

. adopted containing a section on "International economic
co-operation and employment". The recommendation
concerns employment policies relating to, inter alia,
population, employment of youth and disadvantaged
groups and persons, technology, small undertakings,
regional development, public investment and special
public works programmes and international economic co
operation and employment.

223. The following industrial meetings of ILO held in
1983 and 1984 adopted conclusions touching on interna
tional trade questions:

(a) Eleventh session of Metal Trades Committees
("Effect to be given to the conclusions and resolutions of
the committee", GB.226/IA/211);

(b) Fourth Tripartite Technical Meeting for Mines
other than Coal Mines ("Effect to be given to the
conclusions and resolutions of the meeting", GB .226/IA/
4/2);

(c) First Session of the Food and Drink Industries
Committee ("Effect to be given to the conclusions and
resolutions of the committee", GB .230/IA/517).

224. The ILO's Joint Maritime Commission met in
September 1984 and adopted a resolution dealing with
the carrying of radioactive nuclear cargoes (report of the
twenty-fourth session of the Committee, GB.228m8). A
tripartite Preparatory Technical Maritime Conference
will meet in May 1986 to prepare for a Maritime Session
of the International Labour Conference scheduled for
1987. The Conference is likely to adopt conventions or
recommendations on the following subjects:

(a) Social security protection for seafarers including
those serving in ships flying flags other than those of their
own country;

(b) Health protection and medical care for seafarers;

(c) Revision of the Repatriation of Seamen Conven
tion, 1926 (No. 23); and of the Repatriation (Ships
Masters and Apprentices) Recommendation, 1926 (No.
27);

(d) Seafarers welfare at sea and in port.

In addition, proposals on the subject of health and
safety in construction work are to be considered by the
International Labour Conference in 1987.

225. The ILO is preparing a "Code of Practice and
Occupational Safety and Health and Working Conditions
Specifications in the Transfer of Technology to Develop
ing Countries". A draft of this Code of Practice is to be
submitted to a meeting of experts in October 1986.

J. UNEP: enYironmentaHy sound management of
hazardous wastes

226. The Ad Hoc Working Group of Experts on the
Environmentally Sound Management of Hazardous
Wastes, established pursuant to UNEP Governing Coun
cil decision 10/24 of 31 May 1982 to consider guidelines
and principles on the subject, held its first session at
Munich from 28 February to 5 March, 1984. By its
decision of 28 May 1984, the Governing Council expre
ssed satisfaction with the results of the first session of the
Working Group and requested the Executive Director to
continue the work so initiated, in accordance with the
recommendations submitted by the Working Group, and
to take all necessary measures to expedite the preparation
of the guidelines and principles elaborated by the Work
ing Group. The Working Group met three times and at its
last meeting in December 1985 it adopted its final report
(UNEPIWG.122/3) which comprises, inter alia, the text
of the guidelines prepared and adopted by it.

K. UNCTAD: Export Credit Guarantee Facility

227. The question of establishing an International
Export Credit Guarantee Facility (ECGF) to give support
to developing countries' exports has been extensively
discussed within UNCTAD. At its eighth session the
UNCTAD Committee on Invisibles and Financing
related to Trade (CIFT) dealt with both policy and
technical issues relating to the establishment of a Facility.
In its resolution 15 (VIII) of 3 November 1978 and
Decision 17 (IX) of 11 July 1980, the Committee
requested the secretariat, in consultation with member
States and international institutions, and with the assist
ance of financial experts, to formulate the detailed
operational characteristics of a Facility. The secretariat
prepared a study on "The operational features of an
international export credit guarantee facility" (TD/B/
AC.33/2 and Corr. 1) which was considered by an expert
group meeting in January 1982 (the report of the Inter
governmental Group of Experts is reproduced in TD/B/
889). The Committee at its tenth session in February/
March 1983 considered this study as well as the report
"Evaluation of the operational features of an export
credit guarantee facility" (TD/B/C.3/183/Add.l, 2, 2
Corr. 1, 3, and 3 Corr. 1). The Conference at its sixth
session in June-JUly 1983 considered this question and
decided to remit it to the Trade and Development Board
in order that the latter might finalize its consideration of
the issue. In the event, it was suggested at the Trade and
Development Board's thirteenth session (2 to 6 April
1984) that the decision on the proposal for the establish
ment of an international export credit guarantee facility
should be taken by the Committee on Invisibles and
Financing Related to Trade.

L. UMDROIT: factoring

228. The preliminary draft of uniform rules on certain
aspects of international factoring was approved by the
UNIDROIT study group on factoring contracts at the
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close of its third session in April, 1982. The Governing
Council adopted at its sixty-second session (May 1983)
the text of the draft uniform rules as prepared by the
study group and instructed the secretariat to communi
cate that text and the accompanying explanatory report
(Study LVIII- Doc. 16) to Governments for their obser
vations with a view to deciding on the next steps to be
taken. On the basis of the observations received, the
Council decided at its sixty-third session in May 1984 to
set up a committee to revi.ew certain aspects of interna
tional factoring. The first session of the committee took
place at Rome, in March 1985, and was attended by
representatives from more than 20 States and by obser
vers from a number of international organizations. A
revised text of the draft, together with an updated
commentary thereon (Study LVIII-Doc. 20) was circu
lated to Governments in order to obtain their observa
tions on the documents. A summary of these observations
will be circulated before the second session of the
committee meeting from 21 to 24 April 1986.

M. UN/DROIT: acquisition of corporeal moveables

229. The UNIDROIT draft Uniform Law on the
Acquisition in Good Faith of Corporeal Moveables
(LUAB) was the subject of a detailed discussion by the
Governing Council at its sixty-first session (April 1982) at
which time continuing interest in the draft was expressed.
At its sixty-second session (May 1983), the Governing
Council decided to retain the subject on its work prog
ramme for the triennium 1984-1986 and to take a
decision concerning a review of the provisions of the 1974
draft of the Uniform Law at its 1984 session, in the light
of information regarding developments in certain aspects
of the problem in UNESCO and in the Council of Europe
and of the general climate of government opinion regard
ing the unification of the law of international sales as
reflected by acceptance of the existing conventions in that
field. At its sixty-third session the Governing Council
authorized the secretariat to accept a proposal by
UNESCO that UNIDROIT prepare a study focusing on
the acquisition of cultural property which should take into
account the draft Uniform Law on the Acquisition in
Good Faith of Corporeal Moveables and the 1970
UNESCO Convention on the Means of Prohibiting and
Preventing the Illicit Import, Export and Transfer of
Ownership of Cultural Property.

230. At its sixty-fourth session held in May 1985, the
Governing Council considered the study, on the basis of
which it authorized the UNIDROIT secretariat to
respond favourably to any future request by UNESCO
for a study supplementing that first one. The Council
postponed, however, any decision as to whether or not
UNIDROIT should at some time in the future become
involved in drafting a new instrument to supplement the
1970 UNESCO Convention.

N. Council of Europe: insider trading

231. The Committee on Legal Co-operation (CD-CJ)
established a Committee of Experts on Insider Trading

for the purpose of studying the problems of insider
trading with a view to drafting a convention providing for
specific international assistance which would cover the
administrative, civil, criminal, and, if necessary and
appropriate, private international law, aspects. This
Committee on Insider Trading started its work in May
1985.

232. Concern in this area has been aroused by the
prospect that the principles of equal opportunity and trust
in firms, upon which principles the stock market is
founded, may be undermined by transactions by insiders
attempting to use privileged information not publicly
known in order to make profits or avoid losses. Such
practices are contrary to the interests of the firms and
their shareholders and shake the confidence of prospec
tive investors. This has already prompted some member
States of the Council of Europe to take preventative or
punitive measures of a criminal, civil or administrative
nature. Others have not done so either because it is
inexpedient considering the circumstances of the stock
exchange or because they are still considering appropriate
measures. As a result, insiders can conduct their transac
tions from countries where this is not punishable through
the agency of banks or "straw men". The question is to
identify means of thwarting such transactions.

o. Hague Conference on Private International Law:
international judicial and administrative co-operation

233. The fourteenth session of the Hague Conference
authorized its Secretary-General to conv.oke at regular
intervals special commissions to study the practical opera
tion of conventions and recommendations in matters of
judicial and administrative co-operation, and, where
necessary, to propose recommendations in these areas.
The fifteenth session instructed the Secretary-General to
convene a Special Commission on the operation of the
1970 Hague Convention on the Taking of Evidence
Abroad in Civil or Commercial Matters (Evidence Con
vention). More particularly, the fifteenth session also
decided:

(a) To entrust this Special Commission with the task
of proceeding to an exchange of views on the possibility
of international co-operation relating to the taking of
evidence in fields connected to competition law;

(b) To request this Special Commission to obtain an
exchange of views on the possibility of using the 1970
Convention for the Taking of Evidence Abroad in the
context of arbitral proceedings, while instructing the
Secretary-General to gather any useful information from
international organizations or bodies specialized in the
field of arbitration.

234. A preliminary document for the Special Commis
sion meeting on the Evidence Convention was issued in
March 1985. The Special Commission meeting on the
operation of the Evidence Convention was held at The
Hague from 28 to 31 May 1985.



Part Two. Co-ordination of work 285

I,
235. A Practical Handbook on the Operation of the
Hague Convention of 15 November 1965 on the Service
Abroad of Judicial and Extrajudicial Documents in Civil
or Commercial Matters (Hague Convention on Private
International Law ISBN 90 6215 073), in loose-leaf form,
was published early in 1983. A similar handbook on the
operation of the Convention on the Taking of Evidence
Abroad was published in 1984, entitled Practical Hand
book on the Operation of the Hague Convention of 18
March 1970 on the Taking ofEvidence Abroad in Civil or
Commercial Matters (ISBN 90 62151124).

P. Hague Conference on Private International Law:
jurisdiction

236. The Hague Conference, at its fifteenth session
(1984), invited the Permanent Bureau to undertake
exploratory studies on the desirability of revising the 1965
Hague Convention on the Choice of Court, in particular
to assure the recognition and enforcement of decisions.

Q. UNIDROIT: leasing

237. The preliminary draft of uniform rules on interna
tionalleasing was considered by the UNIDROIT Gov
erning Council at its sixtieth session (April 1981). The
Council decided that, given the novelty of leasing, it
would be preferable to delay the transmission of the text
to a committee of government experts for the elaboration
of a final text until such time as the preliminary draft had
been given maximum exposure among practitioners.
Accordingly symposia were organized in New York (May
1981) and at Zurich (November 1981) to which an
audience of bankers, businessmen and lawyers having
expertise in international leasing were invited. Both
symposia provoked much constructive criticism of the
preliminary draft, as too did the First World Leasing
Convention, held at Hong Kong in January 1983.

238. The various proposals for amendment of the draft
made at the three meetings were considered by the
Chairman of the study group convened to draft the
uniform rules and by the secretariat. A revised text,
taking account of those proposed amendments, was
submitted to the study group which, at its fourth session
in March 1984, approved the text of the preliminary draft
uniform rules on international financial leasing. That text
was then adopted by the Governing Council at its sixty
fourth session in May 1984 (C.D. 63. Concls. 4). The
Council also decided to set up a Committee of Govern
ment Experts for the preparation of a draft Convention
on international financial leasing. The first session of the
Committee took place at Rome on March 1985. A revised
text of the draft, together with an updated commentary
thereon, was circulated to Governments with a request
for observations (those observations appear in Study
LIX-Doc. 26). A second session of the Committee of
Governmental Experts in April 1986 will consider these
observations and the final draft provisions drawn up by
the UNIDROIT secretariat (Study LIX-Doc. 27).

R. ITC: legal aspects of foreign trade

239. Under the ITC subprogramme "Legal aspects of
foreign trade", work in this field started in May 1983,
with the preparation of a guide on "Legal aspects of
foreign trade - How governmental trade-promotion
agencies and business organizations can assist exporters
and importers". This guide, financed by UNDP, has been
published.

240. The aim of the new ITC subprogramme is to
improve the capacity of both government and private
trade promotion organizations as advisers to exporters
and importers on legal aspects of foreign trade. As this
subprogramme is currently in its early stages, it is
anticipated that research and development will continue
to be an important element of its activities, with the
specific aim of producing training and information
materials, as follows:

(a) Preparation of sets of specific profiles for indi
vidual countries about legal aspects of foreign trade,
comprising both developing and developed countries;

(b) Collection, analysis and dissemination of infor
mation on legislation, standard contracts and related
general conditions governing trade transactions between
developing and developed countries, as well as between
developing countries. The dissemination of such material
to governmental trade promotion and business organiza
tions may be done through a new ITC series of notes on
legal aspects of foreign trade;

(c) The advisory services and direct training on
export matters for trade promotion and business organi
zations to be provided will be directed towards the
organization of a legal service and training of those
responsible for the provision of legal advisory services to
exporters and importers.

S. Restrictive business practices

1. UNCTAD: Set of Multilaterally Agreed Equitable
Principles and Rules for the Control ofRestrictive Business

Practices

241. The General Assembly, by its resolution 35/63 of 5
December 1980, adopted the Set of Multilaterally Agreed
Equitable Principles and Rules for the Control of Restric
tive Business Practices. The resolution also called for a
United Nations Conference to review all aspects of the
Set to be convened in 1985. As charged by the Set, the
Intergovernmental Group of Experts on Restrictive Busi
ness Practices acted as a preparatory body for the Review
Conference. The Group considered a number of propos
als for the improvement and further development of the
Set of Principles and Rules and identified the following
elements for further consideration by the Conference: (a)
the legal nature of the Set, (b) the establishment of a
Special Committee to replace the Intergovernmental
Group of Experts, (c) the implementation of technical
assistance, as set out in paragraphs 6 and 7 of section F of
the Set, (d) the framework for multilateral consultations
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in accordance with paragraph 3(a) of section G and
paragraph 4 of section C of the Set, and (e) the further
Review Conference in 1990. The Group also approved
the provisional agenda and rules of procedure for the
Conference. The Conference met in November 1985 but
was unable to reach agreement. The Conference decided
to transmit its report (TD/RBP/CONF.2/8) together with
the proposals made by regional groups (annexes Il, III
and IV to the above-mentioned report) to the General
Assembly. The Conference requested the General
Assembly to decide, in the light of the information
transmitted to it, whether to convene a resumed session
of the Conference. The General Assembly, by resolution
40/192 of 17 December 1985, invited the Secretary
General of UNCTAD and the President of the Confer
ence to review all aspects of the Set to undertake
consultations with regional groups and Governments on
the reconvening of the Conference and to report thereon
to the General Assembly at the earliest opportunity.

242. The Intergovernmental Group of Experts has
reviewed the implementation and application of the Set
and repeatedly expressed concern about the continued
resort to restrictive business practices adversely affecting
international trade, particularly the trade and develop
ment of developing countries, and has called upon all
States to implement the Principles and Rules. The Group
has expressed regret that the necessary action has not
been taken to implement the technical assistance, advis
ory and training programmes on restrictive business
practices, as agreed in section F, paragraph 6 of the Set,
and has invited States to consider taking the issue up at
the General Assembly. International organizations and
financing programmes have been urged to provide the
necessary resources, and States have been invited to
make voluntary contributions to this effect.

243. The studies and reports prepared by the UNCTAD
secretariat in this area include:

(a) "Studies on restrictive business practices related
to the provisions of the Set of Principles and Rules:
Collusive tendering" (TD/B/RBP/12/Rev.1);

(b) "Restrictive business practices in the services
sector by consulting firms and other enterprises in rela
tion to the design and manufacture of plant and equip
ment: note by the UNCTAD secretariat" (TD/B/RBP/
19);

(c) "Tied purchasing: study by the UNCTAD sec
retariat" (TD/B/RBP/18);

(d) "Consideration of the revised draft of a model
law or laws on restrictive business practices" (TD/B/RBP/
15/Rev.1 and Corr.1-2);

(e) The Annual Reports for 1982 and 1983-1984 on
legislation and other instruments in developed and
developing countries for the control of restrictive business
practices (TD/B/RBP/11 and 29, respectively).

In addition, the secretariat has circulated quarterly
Restrictive Business Practices Information Notes, issues 1
to 15 (TD/B/RBP/INF. series) with a view to keeping

Governments and other international bodies or persons
informed of recent major developments in the area of
restrictive business practices. At its third session, the
Intergovernmental Group of Experts examined the
revised draft of the model law referred to above and
requested the secretariat to continue work in this area
and to proceed with the preparation of a handbook on
restrictive business practices legislation, which should
contain descriptions supplied by States of their relevant
legislation and of court and other decisions.

2. ICC

244. The ICC is preparing a business guide on the
subject of restrictive business practices.

T. GAIT: technical barriers to trade

245. The GATT Agreement on Technical Barriers to
Trade (TBTIW/67/Rev.1), more commonly known as the
"Standards Code", entered into force on 1 January 1980.
It was designed to ensure that procedures and systems
related to standards, certification and testing of products
do not act as unnecessary barriers to trade. Some 37
contracting parties have either accepted or signed the
Code. By the end of 1984, some 1100 individual notifica
tions by participating countries of measures and regula
tions had been notified to GATT.

246. During that year, the Committee on Technical
Barriers to Trade discussed and adopted a number of
recommendations on the application of the Agreement
and on procedures for the conduct of its work. The
Committee heard representations by regional standards
bodies; namely, the European Committee for Elec
trotechnical Standardization, the Pacific Area Standards
Congress and the European Conference of Postal and
Telecommunications Administrations.

247. The Committee met on a number of occasions to
investigate a complaint concerning procedures for type
approval of heating radiators and electrical medical
equipment. The third meeting of persons responsible for
information exchange took place in 1985. An information
meeting was also held with developing country signatories
and non-signatories with a view to enabling developing
country signatories to make fuller use of the Agree
ment and to facilitate acceptance by other developing
countries.

XIII. Facilitation of intemational Trade

A. Harmonization and facilitation of administrative
procedures relating to goods and documents

1. ECE/ECLAC: harmonization of frontier control of
goods

248. Accession to and implementation of the 1982
International Convention on the Harmonization of Fron-
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tier Controls of Goods (ECE/TRANS/55), which was
adopted by the ECE Inland Transport Committee at its
thirty-third special session in October 1982, was subject
to further promotion. In 1984, 12 ECE member countries
and the EEC signed the Convention and two ECE
countries have transmitted instruments of approval and
accession. Although the Convention is not yet in force,
the ECE Group of Experts on Customs Questions
Affecting Transport, which elaborated the Convention,
has been considering concrete ways and means to imple
ment its provisions, in particular regarding facilitation
measures concerning the international transport of per
ishable foodstuffs and the international transport of
goods carried by rail. To that end it is proposed to
supplement the Convention by additional protocols.

249. Pursuant to an ECE Resolution concerning techni
cal assistance measures for the implementation of the
International Convention on the Harmonization of Fron
tier Controls of Goods, ECA, ESCAP and ECLAC have
taken measures to promote accession to the Convention.

250. At the twelfth Meeting of Ministers of Public
Works and Transport of the Southern Cone Countries
(Asunci6n, from 18 to 22 October 1982) the question of
delays in passing frontiers was discussed and an agree
ment was adopted requesting ECLAC to co-operate with
the countries in studying the International Convention on
the Harmonization of Frontier Control of Goods. In
response to this request ECLAC has undertaken the
preparation of various studies which seek to highlight,
inter alia, the difficulties encountered by carriers at
frontier crossing points and measures which might be
taken to reduce or eliminate these difficulties. As a result
of these efforts a growing number of Latin American
countries have become aware of the need to harmonize
their frontier crossing requirements.

2. ECE/ECLAC: customs

251. The ECE Group of Experts on Customs Questions
Affecting Transport has continued its work related to the
application and updating of various international customs
conventions. The Customs Convention on the Interna
tional Transport of Goods under Cover of TlR Carnets
(TlR Convention) 1975 (ECE/TRANS/17 Amend. 4) was
modified in 1983 and 1984 by two amendments concern
ing technical and administrative provisions. The Customs
Convention on the Temporary Importation of Private
Road Vehicles 1954 (United Nations, Treaty Series, vol.
282, p. 249) and the Customs Convention on the Tempor
ary Importation of Commercial Road Vehicles 1956
(United Nations, Treaty Series, vol. 327, p. 123) are
under consideration for a major revision.

252. The CCC participated in work on customs transit
and, having undertaken similar work in the past, resumed
consideration of this question at the same time as the
ECE and adopted a resolution on the matter as did the
Inland Transport Committee of ECE at its forty-fourth
session in February 1983.

253. ECLAC has been promoting the application of an
international customs transit system such as the TlR
Convention (1975) for Latin America. In November 1982
ALADI and ECLAC began to promote the signing of a
limited-scope agreement, under the ALADI Montevideo
Treaty of 1980, between Argentina, Brazil, Chile, Para
guay and Uruguay concerning adoption of the TlR
Convention (1975). A draft agreement was drawn up and
discussions were held with the customs authorities of
those countries. Following the discussions, a meeting of
representatives from the above countries, as well as those
from ALADI and ECLAC, was held during 1984 to
consider the draft agreement. At that meeting the agree
ment was accepted by Brazil, Chile, Paraguay and
Uruguay, while Argentina indicated the need to complete
certain studies related thereto.

B. Facilitation of international trade procedures

1. ECE: Uniform Rules for Communications
Agreements (UNCA)

254. Since 1977 work has been continuing within the
framework of the ECE Working Party on Facilitation of
International Trade Procedures in the study of the
problems of a legal nature likely to arise with the
replacement of traditional procedures (based on the
physical transmission of paper documents) by the
exchange of data through ADP and teletransmission.

255. In view of the increasing urgency of the problem,
the Rapporteurs on legal questions suggested that, pend
ing progress on legislative solutions at an international
level, it might be advisable to develop interim solutions to
some of the legal issues in the automatic transfer of trade
data. One such solution would be the preparation of a set
of uniform rules for communication agreements to which
the parties involved in trade data interchange could
voluntarily and explicitly agree to be bound. Binding
agreements of that sort were admissible in application of
the universal principle of the autonomy of the will of the
parties in the absence of mandatory provisions.

256. In March 1985 the Rapporteurs on legal questions
submitted a draft proposal for Uniform Rules for Com
munication Agreements (UNCA) (ICC Publication No.
374/2) to the ECE Group of Experts No. 1: Data
Elements and Automatic Data Interchange, which agreed
to propose to the Working Party that UNCITRAL, CCC,
ICC, OECD and other interested organizations be
invited to participate actively in the development of the
UNCA in an appropriate forum. This view was endorsed
by the Working Party at its twenty-first session (March
1985). The ICC convened a committee to consider the
preparation of a final text of UNCA. The committee held
its first meeting from 16 to 17 January 1986 and further
meetings are to be held in May and November 1986.
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2. ECE/UNCTAD: Trade Data Elements Directory
(UNTDED) and Trade Data Interchange Directory

(UNTDID)

257. The ECE Working Party on Facilitation ofInterna
tional Trade Procedures is continuing its work on the
development and maintenance of UNTDED (TD/B/
FALlINF.79) and UNTDID (TD/B/FALlINF.77) which
propound a set of standards for the exchange of interna
tional trade data. The "Guidelines for trade data inter
change developed within the United Nations Economic
Commission for Europe" , which form Part 4 of
UNTDID, are being revised to enable them to frame a
United Nations Recommendation.

3. ECE: notification of laws and regulations concerning
foreign trade and changes therein (MUNOSYST)

258. The ECE Committee on the Development of
Trade is continuing its work aimed at assessing whether
the creation of a multilateral system for the notification of
laws and regulations concerning foreign trade and
changes therein would be practicable and desirable.
Taking into account the ever increasing number of trade
information systems available either through government
initiative or on a commercial basis, the Committee has
decided, before proceeding further with its feasibility
study, to ascertain the views of the business com
munity regarding the relevance or need of such a
project for trade activities and its potential commercial
viability.

4. ECE: PAYTERMS - abbreviations of terms of
payment

259. In September 1983, the ECE Working Party on
Facilitation of International Trade Procedures reviewed
the position regarding the preparation of further coded
representations for the elements constituting the standard
terms of payment. It was agreed to revert to this matter
when more practical experience in applying these PAY
TERMS (comprised in Recommendation 17 adopted by
the ECE Working Party on Facilitation of International
Trade Procedures (1980 and 1982) and ECE/TRADE/
142) has been gained in several countries.

5. ICC: INCa TERMS - abbreviations of trade terms

260. The ICC is considering whether more detailed cost
units should be added to INCOTERMS (ICC Publication
No. 350), an internationally applied set of trade terms for
export transactions. Consideration is also being given to
the desirability of revising other provisions of the
INCOTERMS, particularly in the light of the increased
use of electronic communications techniques.

6. IMO: harmonization of term "documentary
requirements"

261. The Facilitation Committee of IMO at its fifteenth
session returned to the question of whether the term
"documentary requirements" which appears in a number
of articles of the International Convention on Facilitation
of International Maritime Traffic 1965 (as amended)
(IMO sales number 78.10) covered automatic data pro
cessing. The Committee concluded that it would be
desirable to provide a harmonized interpretation of the
term "documentary requirements" to the effect that the
term should be understood to include information not
only conveyed on paper but also by way of any other
medium that was acceptable to the party concerned.
The Council of IMO has approved this harmonized
interpretation.

C. Studies on trade facilitation

1. ICC

262. The ICC Commission on Computing, Telecom
munications and Information Policies and its Working
Parties on Telecommunications and Transborder Data
Flows, have recently published documents on the follow
ing subjects:

"The liberalization of telecommunication services
- needs and limits";
"An international programme for homologation/
certification of equipment attached to telecom
munication networks";
"Privacy legislation, data protection and legal
persons";
"International private leased circuits: the business
user's view";
"Information flows - an international business
perspective" ;
"ISDN - a future universal telecommunications
network: a business user's view";
"Protection of information in electronic systems 
operational; guidelines";
"Protection of information in electronic systems 
management introduction".

2. LAIA

263. A regional action programme within the
framework of LAIA to facilitate international trade was
issued by the general secretariat of LAIA in the form of a
study dated 3 March 1983 entitled "The facilitation of
international trade" (ALADI/SEC/Estudio 6). The docu
ment ALADI/SEC/di 85, issued by the general secretariat
on 19 May 1983, describes the studies and activities for
facilitating trade and transport which were carried out in
1983.
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D. UNCITRAL: automatic data processing

264. UNCITRAL, at its eighteenth session in 1985, as
part of its work on the subject of the legal implications of
automatic data processing in the flow of international
trade, received the report prepared by the secretariat on
the legal value of computer records (A/CN.9/265). After
discussions of the report the Commission adopted a
recommendation urging Governments to review legal
requirements and rules which inhibit the use of the new
technology in trade and advocating that internatinal
organizations revise and elaborate legal texts related to

trade in the light of the recommendation to Governments
(see "Report of the United Nations Commission on
International Trade Law on the work of its eighteenth
session" (1985), Official Records of the General Assem
bly, Fortieth Session, Supplement No. 17 (A/40/17),
paragraphs 354-360).

265. A report of the legal implications of automatic data
processing, including information regarding the work of
international organizations in this area (A/CN.9/279) is
being submitted to the nineteenth session of UNCITRAL
(16 June-ll July 1986).

!



VII. STATUS OF CONVENTIONS

Note by the secretariat (AlCN.9/283)

[Original: English]

1. At its thirteenth session the Commission decided that
it would consider, at each of its sessions, the status of
conventions that were the outcome of work carried out by
it. a

2. The present note is submitted pursuant to that
decision. The annex hereto sets forth the state of signa
tures, ratifications and accessions as of 12 May 1986 to the
following conventions: Convention on the Limitation

"Report of the United Nations Commission on International Trade
Law on the work of its thirteenth session, Official Records ofthe General
Assembly, Thirty-fifth Session, Supplement No. 17 (A/35/17), para. 163.

Period in the International Sale of Goods (New York,
1974); Protocol amending the Convention on the Limita
tion Period in the International Sale of Goods (Vienna,
1980); United Nations Convention on the Carriage of
Goods by Sea, 1978 (Hamburg); United Nations Conven
tion on Contracts for the International Sale of Goods
(Vienna, 1980); and Convention on the Recognition and
Enforcement of Foreign Arbitral Awards (New York,
1958). The latter convention, which has not emanated
from the work of the Commission, has been included
because of the close interest of the Commission in it,
particularly in connection with the Commission's work in
the field of international commercial arbitration.

ANNEX

1. COnJ'ention on the Limitation Period in the International Sale of Goods (New York, 1974)

State Signature Ratification Accession

Argentina 9 October 1981
Brazil 14 June 1974
Bulgaria 24 February 1975
Byelorussian SSR 14 June 1974
Costa Rica 30 August 1974
Czechoslovakia 29 August 1975 26 May 1977
Dominican Republic 23 December 1977
Egypt 6 December 1982*
German Democratic Republic 14 June 1974
Ghana 5 December 1974 7 October 1975
Hungary 14 June 1974 16 June 1983
Mongolia 14 June 1974
Nicaragua 13 May 1975
Norway1 11 December 1975 20 March 1980
Poland 14 June 1974
Ukrainian SSR 14 June 1974
USSR 14 June 1974
Yugoslavia 27 November 1978

Signatures only: 10; ratifications: 4; accessions: 4
Ratifications and accessions necessary to come into force: 10

*By virtue of accession to the Protocol Amending the Convention on the Limitation Period in the
International Sale of Goods (Vienna, 1980) (art. VIII(2) of the Protocol}.

Declaration

1Upon signing the Convention Norway declared that, in accordance with article 34, the
Convention would not govern contracts of sale where the seller and the buyer both had their
relevant places of business within the territories of the Nordic States (Le. Denmark, Finland,
Iceland, Norway and Sweden).
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2. Protocol amending the Conyention on the Limitation Period in the International Sale of
Goods (Vienna, 1980)

State

Argentina
Egypt
Hungary

Accession

19 July 1983
6 December 1982

16 June 1983

Having received the required number of accessions (2), the Protocol will come into force
between acceeding States when the Convention comes into force.

3. United Nations Conyention on the Carriage of Goods by Sea, 1978 (Hamburg)

State Signature Ratification Accession

Austria 30 April 1979
Barbados 2 February 1981
Brazil 31 March 1978
Chile 31 March 1978 9 July 1982
Czechoslovakial 6 March 1979
Denmark 18 April 1979
Ecuador 31 March 1978
Egypt 31 March 1978 23 April 1979
Finland 18 April 1979
France 18 April 1979
Germany, Federal Republic of 31 March 1978
Ghana 31 March 1978
Holy See 31 March 1978
Hungary 23 April 1979 5 July 1984
Lebanon 4 April 1983
Madagascar 31 March 1978
Mexico 31 March 1978
Morocco 12 June 1981
Norway 18 April 1979
Pakistan 8 March 1979
Panama 31 March 1978
Philippines 14 June 1978
Portugal 31 March 1978
Romania 7 January 1982
Senegal 31 March 1978 17 March 1986
Sierra Leone 15 August 1978
Singapore 31 March 1978
Sweden 18 April 1979
Tunisia 15 September 1980

Uganda 6 July 1979
United Republic of Tanzania 24 July 1979
United States of America 30 April 1979
Venezuela 31 March 1978
Zaire 19 April 1979

Signatures only: 23; ratifications: 4; accessions: 7
Ratifications and accessions necessary to come into force: 20

Declaration

lUpon signing the Convention the Czechoslovak Socialist Republic declared, in accordance
with article 26, a formula for converting the amounts of liability referred to in paragraph 2 of that
article into the Czechoslovak currency and the amount of the limits of liability to be applied in the
territory of the Czechoslovak Socialist Republic as expressed in the Czechoslovak currency.
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4. United Nations Convention on Contracts for the International Sale ofGoods, Vienna (1980)

State Signature Ratification Accession

Argentina3 19 July 1983
Austria 11 April 1980
Chile 11 April 1980
China 30 September 1981
Czechoslovakia 1 September 1981
Denmark! 26 May 1981
Egypt 6 December 1982
Finland! 26 May 1981
France 27 August 1981 6 August 1982
German Democratic Republic 13 August 1981
Germany, Federal Republic of 26 May 1981
Ghana 11 April 1980
Hungary23 11 April 1980 16 June 1983
Italy 30 September 1981
Lesotho 18 June 1981 18 June 1981
Netherlands 29 May 1981
Norway! 26 May 1981
Poland 28 September 1981
Singapore 11 April 1980
Sweden! 26 May 1981
Syrian Arab Republic 19 October 1982
United States of America 31 August 1981
Venezuela 28 September 1981
Yugoslavia 11 April 1980 27 March 1985

Signatures only: 17; ratifications: 4; accessions: 3
Ratifications and accessions necessary to come into force: 10

Declarations and reservations

!Upon signing the Convention the Governments of Denmark, Finland, Norway and Sweden
declared, in accordance with article 92(1), that they would not be bound by Part 11 of the
Convention (Formation of the Contract).

2Upon ratifying the Convention the Government of Hungary declared that it considered the
General Conditions of Delivery of Goods between Organizations of the Member Countries of the
Council for Mutual Economic Assistance to be subject to the provisions of article 90 of the
Convention.

3Upon ratifying the Convention the Governments of Argentina and Hungary stated, in
accordance with articles 12 and 96 of the Convention, that any provision of article 11, article 29 or
Part 11 of the Convention that allows a contract of sale or its modification or termination by
agreement or any offer, acceptance or other indication of intention to be made in any form other
than in writing, does not apply where any party has his place of business in their respective States.

5. Convention on the Recognition and Enforcement of Foreign Arbitral Awards
(New York, 1958)

State Signature Ratification Accession

Argentina 26 August 1958
Australia 6 March 1975
Austria2 2 May 1961
Belgium2 10 June 1958 18 August 1975
Benin 16 May 1974
Botswana! 2 20 December 1971
Bulgaria23 17 December 1958 10 October 1961
Byelorussian SSR2 3 29 December 1958 15 November 1960
Canada! 6 12 May 1986
Central African Republic! 2 15 October 1962

Chile 4 September 1975

Colombia 25 September 1979
Costa Rica 10 June 1958

293
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State Signature Ratification Accession

Cuba! 2 3 30 December 1974
Cyprus! 2 29 December 1980
Czechoslovakia2 3 3 October 1958 10 July 1959
Democratic Kampuchea 5 January 1960
Denmark! 2 22 December 1972
Djibouti 14 June 1983
Ecuador! 2 17 December 1958 3 January 1962
Egypt 9 March 1959
El Salvador 10 June 1958
Finland 29 December 1958 19 January 1962
France! 2 25 November 1958 26 June 1959
German Democratic Republic! 23 20 February 1975
Germany, Federal Republic of 2 10 June 1958 30 June 1961
Ghana 9 April 1968
Greece! 2 16 July 1962
Guatemala! 2 21 March 1984
Haiti 5 December 1983
Holy See! 2 14 May 1975
Hungary! 2 5 March 1962
India! 2 10 June 1958 13 July 1960
Indonesia! 2 7 October 1981
Ireland2 12 May 1981
Israel 10 June 1958 5 January 1959
Italy 31 January 1969
Japan2 20 June 1961
Jordan 10 June 1958 15 November 1979
Kuwait2 28 April 1978
Luxembouri 11 November 1958 9 September 1983
Madagascar! 2 16 July 1962
Malaysia! 2 5 November 1985
Mexico 14 April 1971
Monaco! 2 31 December 1958 2 June 1982
Morocco2 12 February 1959
Netherlands2 10 June 1958 24 April 1964
New Zealand2 6 January 1983
Niger 14 October 1964
Nigeria! 2 17 March 1970
Norway24 14 March 1961
Pakistan 30 December 1958
Panama 10 October 1984
Philippines! 2 10 June 1958 6 July 1967
Poland! 2 10 June 1958 3 October 1961
Republic of Korea! 2 8 February 1973
Romania! 2 3 13 September 1961
San Marino 17 May 1979
South Africa 3 May 1976
Spain 12 May 1977
Sri Lanka 30 December 1958 9 April 1962
Sweden 23 December 1958 28 January 1972
Switzerland2 29 December 1958 1 June 1965
Syrian Arab Republic 9 March 1959
Thailand 21 December 1959
Trinidad and Tobago! 2 14 February 1966
Tunisia! 2 17 July 1967
Ukrainian SSR2 3 29 December 1958 10 October 1960
USSR23 29 December 1958 24 August 1960
United Kingdom2 24 September 1975
United Republic of Tanzania2 13 October 1964
United States of America! 2 30 September 1970
Uruguay 30 March 1983
Yugoslavia! 2 5 26 February 1982

Signatures only: 4; ratifications: 21; accessions: 49
Entered into force: 7 June 1959
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Declarations and reservations

(Excludes territorial declarations and certain other reservations and declarations of a political
nature)

lThe Convention will apply only to differences arising out of legal relationships whether
contractual or not which are considered as commercial under the national law.

~e Convention will apply to recognition and enforcement of awards made in the territory of
another contracting State.

3With regard to awards made in the territory of non-contracting States, the Convention will
apply only to the extent to which those States grant reciprocal treatment.

~e Convention will not apply to differences where the subject matter of the proceedings is
immovable property situated in the State, or a right in or to such property.

~he Convention will apply only to those arbitral awards which were adopted after the coming
into effect of the Convention.

6With respect to the Province of Alberta, the Government of Canada will apply the
Convention only to the recognition and enforcement of awards made in the territory of another
contracting State.
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VIII. TRAINING AND ASSISTANCE

Report of the Secretary-General (A/CN.9/282)

[Original: English]

1. At the eighteenth session of the Commission! there
was general agreement that the sponsorship of symposia
and seminars on international trade law should be con
tinued and strengthened. It was noted that such symposia
and seminars were of great value to young lawyers and
government officials from developing countries.

2. By its resolution 40/71 of 11 December 1985 on the
report of the Commission on the work of its eighteenth
session, the General Assembly reaffirmed the impor
tance, in particular for developing countries, of the work
of the Commission concerned with training and assistance
in the field of international trade law. It also reaffirmed
the desirability for the Commission to sponsor symposia
and seminars, in particular those organized on a regional
basis, to promote training and assistance in the field of
international trade law. The General Assembly also
expressed its appreciation to those Governments, reg
ional organizations and institutions that had collaborated
with the secretariat in organizing regional symposia and
seminars, and invited Governments, international organi
zations and institutions to assist the secretariat in financ
ing and organizing symposia and seminars, in particular in
developing countries. The General Assembly also invited
Governments, relevant United Nations organs, organiza
tions, institutions and individuals to make voluntary
contributions which might be utilized to enable nationals
of developing countries to participate in symposia and
seminars.

3. The main activities undertaken in this field since the
date of the report on training and assistance presented to
the eighteenth session of the Commission (A/CN.9/270)
are set forth below in the chronological order in which
they have occurred.

4. A regional seminar on international trade law and
foreign trade (22-23 April 1985, Bogota Colombia) was
organized by the Chamber of Commerce of Bogota and
the UNCITRAL secretariat, with the support of the
secretariat of the Organization of American States. The
seminar was attended by practising lawyers, law teachers
and businessmen from countries of the Andean region.
The subjects discussed were UNCITRAL's role in Latin
America, the United Nations Convention on the Carriage

lReport of the United Nations Commission on International Trade
Law on the work of its eighteenth session, Official Records of the General
Assembly, Fortieth Session, Supplement No. 17 (A/40/17), paras.
366-367.

of Goods by Sea, 1978 (Hamburg), the Convention on
the Limitation Period in the International Sale of Goods
(New York, 1974), the United Nations Convention on
Contracts for the International Sale of Goods, (Vienna,
1980) (hereinafter referred to as the Vienna Sales Con
vention), the UNCITRAL Arbitration Rules and the
UNCITRAL Conciliation Rules, the UNCITRAL Model
Law on International Commercial Arbitration (hereinaf
ter referred to as the UNCITRAL Model Law) and the
UNCITRAL draft Legal Guide on Drawing Up Interna
tional Contracts for the Construction of Industrial Works.

5. The UNCITRAL secretariat participated in a semi
nar entitled "International Arbitration Rules-Diversity
of Choice" (17 May 1985, London) organized by the
Chartered Institute of Arbitrators, London. The seminar
was attended by lawyers, arbitrators and businessmen,
mainly from the United Kingdom. There were also some
participants from Continental Europe. Amongst the rules
presented and discussed were the UNCITRAL Arbitra
tion Rules and the UNCITRAL Conciliation Rules.

6. The UNCITRAL secretariat participated in an
expert group meeting (9-13 September 1985, Vienna)
organized by the United Nations Industrial Development
Organization (UNIDO) for the purpose of drafting
guidelines for the import, assembly and manufacture of
agricultural machinery. The objective of the meeting was
to prepare guidelines which would assist entities from
developing countries in concluding contracts for the
import, assembly and manufacture of agricultural
machinery. Experts from all the regions attended the
meeting.

7. The UNCITRAL secretariat participated in the
annual meeting of the International Council of Hide, Skin
and Leather Traders' Associations (11-13 September
1985, Cannes, France). At that meeting of about 40
national delegations of the Council from the various
regions of the world, the following texts were among the
topics discussed: the UNCITRAL Model Law and the
Vienna Sales Convention.

8. The UNCITRAL secretariat participated in the
"Pacific Rim Conferences on International Commercial
Arbitration", (19-21 September 1985, Auckland, New
Zealand; 24 September 1985, Sydney, Australia; 28
September 1985, Hong Kong) organized by the Char
tered Institute of Arbitrators, London, and, as regards
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the conference in Hong Kong, co-sponsored by the
International Bar Association. These conferences were
attended by lawyers from the countries in which the
conferences were held, and by many lawyers from
various other countries in the Far Eastern region. The
UNCITRAL Model Law was a main topic at all three
conferences.

9. The UNCITRAL secretariat participated in a semi
nar on trade law and in consultations on existing and
future legislation on trade law (7-9 October 1985,
Beijing, China) organized by the China Council for the
Promotion of International Trade. The topics included
the Vienna Sales Convention, the UNCITRAL Concilia
tion Rules and the Convention on the Recognition and
Enforcement of Foreign Arbitral Awards, New York,
1958.

10. The UNCITRAL secretariat participated in a con
ference on international commercial arbitration (14-16
October 1985, Quebec, Canada) organized by Laval
University. The conference was attended by lawyers from
Canada, the United States of America and Western
Europe. One of the main topics discussed was the
UNCITRAL Model Law.

11. The UNCITRAL secretariat participated in an
international trade law seminar (17 October 1985,
Ottawa, Canada) organized by the Department of Jus
tice, Canada. Information was given to participants on
the activities of UNCITRAL relating, in particular, to
automatic data processing and the legal value of computer
records.

12. The UNCITRAL secretariat participated in a semi
nar on the methods of settlement of commercial disputes
(28-29 October 1985, Radenci, Yugoslavia) organized
by the Chamber of Commerce of the Socialist Republic of
Slovenia. Among the subjects discussed were the
UNCITRAL Arbitration Rules, the UNCITRAL Con
ciliation Rules and the UNCITRAL Model Law.

13. The UNCITRAL secretariat participated in a
conference entitled "UNCITRAL Model Law-The
Immediate Impact" (29 November 1985, London)
organized by the Chartered Institute of Arbitrators,
London. The participants were mainly from the United
Kingdom. However, there were also some participants
from jurisdictions (e.g. Canada, Hong Kong) where
adoption of the UNCITRAL Model Law was under
active consideration.

14. A regional seminar on international commercial
arbitration (20-22 January 1986, Cairo) was organized
by the Asian-African Legal Consultative Committee
(AALCC) and the Cairo Centre for International Com
mercial Arbitration, with the co-operation of the UNCIT
RAL secretariat. The subjects discussed included the
facilities and activities of the Cairo Centre for Interna
tional Commercial Arbitration, the UNCITRAL Arbitra
tion Rules and the UNCITRAL Model Law. The seminar
was very widely attended by lawyers and businessmen
from the countries of the Middle East.

15. The UNCITRAL secretariat participated in meet
ings of a drafting committee of the Uniform Law Confer
ence (5-8 February 1986, Ottawa, Canada) and of the
British Columbia Task Force (10-11 February 1986,
Vancouver, Canada). These meetings were convened to
consider the possible implementation of the UNCITRAL
Model Law.

16. The UNCITRAL secretariat participated in a work
ing party on liquidated damages and penalty clauses (7
February 1986, Paris) established by the International
Chamber of Commerce (ICC). The working party is
preparing a legal guide on the drafting of liquidated
damages and penalty clauses which may be included in
international commercial contracts.

17. The UNCITRAL secretariat participated in a semi
nar entitled "International Commercial Arbitration
The UNCITRAL Model Law" (10-14 March 1986,
Dubrovnik, Yugoslavia) organized by the Inter-Univer
sity Centre of Postgraduate Studies, Dubrovnik, Yugos
lavia. The main topic for discussion was the UNCITRAL
Model Law, but other topics in international commercial
arbitration were also discussed. The seminar was
attended by postgraduate students, research assistants
and young corporate counsel from Eastern and Western
Europe.

18. The UNCITRAL secretariat participated in a semi
nar entitled "Paperless Trading and the Law in the
European Economic Community" (17-18 March 1986,
Brussels) organized by the European Committee (Comite
Europeen) Lex Informatica Mercatoriaque (CELIM).
The seminar was attended by approximately 100 lawyers
and technicians from the countries of the European
Communities. Among the subjects discussed was the
implementation of UNCITRAL's recommendation at
its eighteenth session on the legal value of computer
records.2

19. The UNCITRAL secretariat assisted in the instruc
tion involved in the segment devoted to arbitration of a
"Development Lawyers Course" (19-21 March 1986,
Rome) organized by the International Development Law
Institute, Rome. The course was attended by lawyers
from developing countries, in particular from Africa.
These lawyers included legal advisers to Governments,
governmental entities and financial organizations. The
UNCITRAL Arbitration Rules, the UNCITRAL Con
ciliation Rules, and the UNCITRAL Model Law were
discussed.

20. The UNCITRAL secretariat participated in a semi
nar (1 April 1986, Vienna) on UNCITRAL activities, in
particular in the field of arbitration, organized by the
Federal Chamber of Commerce, Austria. There were
participants from countries of Eastern and Western
Europe.

21. On some occasions other than those mentioned in
the preceding paragraphs, the UNCITRAL secretariat
addressed gatherings of lawyers in order to promote the

2Ibid, para. 360.
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work of the Commission. The secretariat also contributed
articles to legal periodicals on various aspects of the
Commission's work. The secretariat intends to keep in
touch with Governments and organizations with a view to
collaborating with them in organizing symposia and
seminars.

22. Since the eighteenth session of the Commission,
four interns received training with the UNCITRAL

secretariat, and were associated with on-going projects of
the Commission.

23. The UNCITRAL secretariat thanks the organizers
of the conferences, seminars and meetings mentioned
above for inviting the secretariat to participate in the
conferences, seminars and meetings. On most occasions
the expenses of the secretariat in participating were met
in whole or in part by the organizers.

I
1



I. DRAFT
BILLS OF

CONVENTION ON INTERNATIONAL
EXCHANGE AND INTERNATIONAL

PROMISSORY NOTES

(as revised by the United Nations Commission on International Trade Law at its
nineteenth session, New York, 23 June·ll July 19868

)

Chapter I. Sphere of application and form of the instrument

Article 1

(1) This Convention applies to international bills of exchange
and to international promissory notes.

(2) An international bill of exchange is a written instrument
with the heading "International bill of exchange (Convention
of ... )" which:

(a) Contains, in the text thereof, the words "international
bill of exchange (Convention of ... )";

(b) Contains an unconditional order whereby the drawer
directs the drawee to pay a definite sum of money to the payee
or to his order;

(c) Is payable on demand or at a definite time;

(d) Is dated;

(e) Specifies at least two of the following places and
indicates that any two so specified are situated in different
States:

(i) The place where the bill is drawn;

(ii) The place indicated next to the signature of the
drawer;

(Hi) The place indicated next to the name of the drawee;

(iv) The place indicated next to the name of the payee;

(v) The place of payment;

if) Is signed by the drawer.

(3) An international promissory note is a written instrument
with the heading "International promissory note (Convention
of ...)" which:

(a) Contains, in the text thereof, the words "international
promissory note (Convention of ... )";

(b) Contains an unconditional promise whereby the maker
undertakes to pay a definite sum of money to the payee or to
his order;

(c) Is payable on demand or at a definite time;

(d) Is dated;

aFor lack of time, the Commission did not consider certain drafting
proposals made by the Drafting Group with respect to articles 38(1),
40(1), 41, 48, 66, 72(1), 73(2) and 80(1)(c), which have been incorpo
rated in this text.

(e) Specifies at least two of the following places and
indicates that any two so specified are situated in different
States:

(i) The place where the note is made;

(ii) The place indicated next to the signature of the
maker;

(iii) The place indicated next to the name of the payee;

(iv) The place of payment;

if) Is signed by the maker.

(4) Proof that the statements referred to in paragraph (2)(e) or
(3)(e) of this article are incorrect does not affect the application
of this Convention.

(5) This Convention does not apply to cheques.

Article 2

This Convention shall apply without regard to whether the
places indicated on an international bill of exchange or on an
international promissory note pursuant to paragraph (2)(e) or
(3)(e) of article 1 are situated in Contracting States.

Chapter 11. Interpretation

Section 1. General proyisions

Article 3

In the interpretation of this Convention, regard is to be had to
its international character, the need to promote uniformity in its
application and the observance of good faith in international
transactions.

Article 4

In this Convention:

(1) "Bill" means an international bill of exchange governed by
this Convention;

(2) "Note" means an international promissory note governed
by this Convention;

(3) "Instrument" means a bill or a note;

(4) "Drawee" means the person on whom a bill is drawn but
who has not accepted it;
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(5) "Payee" means the person in whose favour the drawer
directs payment to be made or to whom the maker promises to
pay;

(6) "Holder" means a person in possession of an instrument in
accordance with article 14;

(7) "Protected holder" means the holder of an instrument
which, when he took it, was complete or, if an incomplete
instrument within the meaning of article 11(1), was completed in
accordance with authority given, provided that, when he became
a holder:

(a) He was without knowledge of a claim to or defence upon
the instrument referred to in article 25, other than in
paragraph (1)(c)(ii) thereof, or of the fact that it was dishon
oured by non-acceptance or non-payment; and

(b) The time-limit provided by article 51 for presentment of
that instrument for payment had not expired;

(8) "Party" means any person who has signed an instrument as
drawer, maker, acceptor, endorser or guarantor;

(9) "Maturity" means the date of payment referred to in
article 8;

(10) "Signature" means a handwritten signature, or a facsimile
thereof, or any other means of effecting the equivalent authenti
cation, and "forged signature" includes a signature by the
wrongful or unauthorized use of such means;

(11) "Money" or "currency" includes a monetary unit of
account which is established by an intergovernmental institution
or by agreement between two or more States, provided that this
Convention shall apply without prejudice to the rules of the
intergovernmental institution or to the stipulations of the
agreement.

Article 5

For the purposes of this Convention, a person is considered to
have knowledge of a fact if he has actual knowledge of that fact
or could not have been unaware of its existence.

Section 2. Interpretation of formal requirements

Article 6

The sum payable by an instrument is deemed to be a definite
sum although the instrument states that it is to be paid:

(a) With interest;

(b) By instalments at successive dates;

(c) By instalments at successive dates with the stipulation on
the instrument that upon default in payment of any instalment
the unpaid balance becomes due;

(d) According to a rate of exchange indicated on the
instrument or to be determined as directed by the instrument;
or

(e) In a currency other than the currency in which the
amount of the instrument is expressed.

Article 7

(1) If there is a discrepancy between the amount of the
instrument expressed in words and the amount expressed in

figures, the amount of the instrument is the amount expressed in
words;

(2) If the amount of the instrument is expressed in a currency
having the same description as that of at least one other State
than the State where payment is to be made as indicated on the
instrument and the specified currency is not identified as the
currency of any particular State, the currency is to be considered
as the currency of the State where payment is to be made.

(3) If any instrument states that it is to be paid with interest,
without specifying the date from which interest is to run, interest
runs from the date of the instrument.

(4) A stipulation stating that the sum is to be paid with interest
is deemed not to have been written on the instrument unless it
indicates the rate at which interest is to be paid.

(5) A rate at which interest is to be paid may be expressed
either as a definite rate or as a variable rate. For a variable rate
to qualify for this purpose, it must vary in relation to one or
more reference rates of interest in accordance with provisions
stipulated in the instrument and each such reference rate must
be published or otherwise available to the public and not
subject, directly or indirectly, to unilateral determination by any
person who, at the time the bill is drawn or the note is made, is
named in the instrument as payee, drawee, or actual or
prospective party or other holder.

(6) Where the rate at which interest is to be paid is expressed
as a variable rate, it may be stipulated expressly on the
instrument that such rate shall not be less than or exceed a
specified rate of interest, or that the variations are otherwise
limited.

(7) If a variable rate does not qualify under paragraph (5) of
this article or for any reason it is not possible to determine the
numerical value of the variable rate for any period, interest shall
be payable for the relevant period at the rate calculated in
accordance with article 66(2).

Article 8

(1) An instrument is deemed to be payable on demand:

(a) If it states that it is payable at sight or on demand or on
presentment or if it contains words of similar import; or

(b) If no time for payment is expressed.

(2) An instrument payable at a definite time which is accepted
or endorsed or guaranteed after maturity is an instrument
payable on demand as regards the acceptor, the endorser or the
guarantor.

(3) An instrument is deemed to be payable at a definite time if
it states that it is payable:

(a) On a stated date or at a fixed period after a stated date or
at a fixed period after the date of the instrument; or

(b) At a fixed period after sight; or

(c) By instalments at successive dates; or

(d) By instalments at successive dates with the stipulation on
the instrument that upon default in payment of any instalment
the unpaid balance becomes due.



Part Three. Revised Draft Convention on International Bills of Exchange and International Promissory Notes 305

(4) The time of payment of an instrument payable at a fixed
period after date is determined by reference to the date of the
instrument.

(5) The maturity of a bill payable at a fixed period after sight is
determined by the date of the acceptance.

(6) The maturity of an instrument payable on demand is the
date on which the instrument is presented for payment.

(7) The maturity of a note payable at a fixed period after sight
is determined by the date of the visa signed by the maker on the
note or, if signature is refused, from the date of presentment.

(8) Where an instrument is drawn, or made, payable at one or
more months after a stated date or after the date of the
instrument or after sight, the instrument matures on the
corresponding date of the month when payment must be made.
If there is no corresponding date, the instrument matures on the
last day of that month.

Article 9

(1) A bill may:

(a) Be drawn upon two or more drawees;

(b) Be drawn by two or more drawers;

(c) Be payable to two or more payees.

(2) A note may:

(a) Be made by two or more makers;

(b) Be payable to two or more payees.

(3) If an instrument is payable to two or more payees in the
alternative, it is payable to anyone of them and anyone of them
in possession of the instrument may exercise the rights of a
holder. In any other case the instrument is payable to all of them
and the rights of a holder can only be exercised by all of them.

Article 10

A bill may:

(a) Be drawn by the drawer on himself;

(b) Be drawn payable to his order.

Section 3. Completion of an incomplete instrument

Article 11

(1) An incomplete instrument which satisfies the requirements
set out in subparagraphs (a) and (j) of paragraph (2) or (a) and
(j) of paragraph (3) of article 1 but which lacks other elements
pertaining to one or more of the requirements set out in
paragraph (2) or (3) of article 1 may be completed and the
instrument so completed is effective as a bill or a note.

(2) When such an instrument is completed without authority or
otherwise than in accordance with the authority given:

(a) A party who signed the instrument before the comple
tion may invoke such lack of authority as a defence against a
holder who had knowledge of such lack of authority when he
became a holder;

(b) A party who signed the instrument after the com
pletion is liable according to the terms of the instrument so
completed.

Chapter Ill. Transfer

Article 12

An instrument is transferred:

(a) By endorsement and delivery of the instrument by the
endorser to the endorsee; or

(b) By mere delivery of the instrument if the last endorse
ment is in blank.

Article 13

(1) An endorsement must be written on the instrument or on a
slip affixed thereto ("allonge"). It must be signed.

(2) An endorsement may be:

(a) In blank, that is, by a signature alone or by a signature
accompanied by a statement to the effect that the instrument
is payable to a person in possession thereof;

(b) Special, by a signature accompanied by an indication of
the person to whom the instrument is payable.

Article 14

(1) A person is a holder if he is:

(a) The payee in possession of the instrument; or

(b) In possession of an instrument which has been endorsed
to him, or on which the last endorsement is in blank, and on
which there appears an uninterrupted series of endorsements,
even if any of the endorsements was forged or was signed by
an agent without authority.

(2) When an endorsement in blank is followed by another
endorsement, the person who signed this last endorsement is
deemed to be an endorsee by the endorsement in blank.

(3) A person is not prevented from being a holder by the fact
that the instrument was obtained under circumstances, including
incapacity or fraud, duress or mistake of any kind, that would
give rise to a claim to, or to a defence upon, the instrument.

Article 15

The holder of an instrument on which the last endorsement is
in blank may:

(a) Further endorse the instrument either in blank or to a
specified person; or

(b) Convert the blank endorsement into a special endorse
ment by indicating therein that the instrument is payable to
himself or to some other specified person; or

(c) Transfer the instrument in accordance with para
graph (b) of article 12.

Article 16

(1) When the drawer or the maker has inserted in the
instrument such words as "not negotiable", "not transferable",
"not to order", "pay (X) only", or words of similar import, the
instrument may not be transferred except for purposes of
collection, and any endorsement, even if it does not contain
words authorizing the endorsee to collect the instrument, is
deemed to be an endorsement for collection.
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(2) When an endorsement contains the words "not negoti
able", "not transferable", "not to order", "pay (X) only", or
words of similar import, the instrument may not be transferred
further except for purposes of collection, and any subsequent
endorsement, even if it does not contain words authorizing the
endorsee to collect the instrument, is deemed to be an endorse
ment for collection.

Article 17

(1) An endorsement must be unconditional.

(2) A conditional endorsement transfers the instrument
whether or not the condition is fulfilled. The condition is
deemed not to have been written as to parties and transferees
subsequent to the endorsee.

Article 18

An endorsement in respect of a part of the sum due under the
instrument is ineffective as an endorsement.

Article 19

When there are two or more endorsements, it is presumed,
unless the contrary is established, that each endorsement was
made in the order in which it appears on the instrument.

Article 20

(1) When an endorsement contains the words "for collection",
"for deposit", "value in collection", "by procuration", "pay any
bank", or words of similar import, authorizing the endorsee
to collect the instrument (endorsement for collection), the
endorsee:

(a) May only endorse the instrument for purposes of
collection;

(b) May exercise all the rights arising out of the instrument;

(c) Is subject to all claims and defences which may be set up
against the endorser.

(2) The endorser for collection is not liable upon the instru
ment to any subsequent holder.

Article 21

The holder of an instrument may transfer it to a prior party or
the drawee in accordance with article 12; nevertheless, in the
case where the transferee was a prior holder of the instrument,
no endorsement is required and any endorsement which would
prevent him from qualifying as a holder may be struck out.

Article 22

An instrument may be transferred in accordance with article
12 after maturity, except by the drawee, the acceptor or the
maker.

Article 23

(1) If an endorsement is forged, the person whose endorse
ment is forged or any party who signed the instrument before the
forgery has the right to recover compensation for any damage
that he may have suffered because of the forgery against:

(a) The forger;

(b) The person to whom the instrument was directly trans
ferred by the forger;

(c) A party or the drawee who paid the instrument to the
forger directly or through one or more endorsees for collec
tion.

(2) However, an endorsee for collection shall not be liable
under paragraph (1) if at the time at which:

(a) He pays the principal or advises the principal of the
receipt of the proceeds of the instrument, or

(b) He receives the proceeds of the instrument,

whichever comes later, he is without knowledge of the forgery,
provided that such absence of knowledge is not due to his
negligence.

(3) Also, a party or the drawee who pays an instrument shall
not be liable under paragraph (1) if, at the time he paid the
instrument, he was without knowledge of the forgery, provided
that such absence of knowledge was not due to his negligence.

(4) Except as against the forger, the damages recoverable
under paragraph (1) may not exceed the amount referred to in
article 66 or 67.

Article 23 bis

(1) If an endorsement is made by an agent without authority or
power to bind his principal in the matter, the principal or any
party who signed the instrument before such endorsement has
the right to recover compensation for any damage that he may
have suffered because of such endorsement against:

(a) The agent;

(b) The person to whom the instrument was directly trans
ferred by the agent;

(c) A party or the drawee who paid the instrument to the
agent directly or through one or more endorsees for collec
tion.

(2) However, an endorsee for collection shall not be liable
under paragraph (1) if at the time at which:

(a) He pays the principal or advises the principal of the
receipt of the proceeds of the instrument, or

(b) He receives the proceeds of the instrument,

whichever comes later, he is without knowledge that the
endorsement does not bind the principal, provided that such
absence of knowledge is not due to his negligence.

(3) Also, a party or the drawee who pays an instrument shall
not be liable under paragraph (1) if, at the time he paid the
instrument, he was without knowledge that the endorsement did
not bind the principal, provided that such absence of knowledge
was not due to his negligence.

(4) Except as against the agent, the damages recoverable
under paragraph (1) may not exceed the amount referred to in
article 66 or 67.
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Chapter IV. Rights and liabilities

Section 1. The rights of a holder and of a protected holder

Article 24

(1) The holder of an instrument has all the rights conferred on
him by this Convention against the parties to the instrument.

(2) The holder is entitled to transfer the instrument in accord
ance with article 12.

Article 25

(1) A party may set up against a holder who is not a protected
holder:

(a) Any defence available under this Convention;

(b) Except as provided in paragraph (3) of this article, any
defence based on the underlying transaction between himself
and the drawer or between himself and the party subsequent
to himself or arising from the circumstances as a result of
which he became a party;

(c) Any defence resulting from:

(i) The underlying transaction between himself and the
holder;

(ii) Any other transaction between himself and the holder
that would be available as a defence against contractual
liability;

(d) Any defence based on incapacity of such party to incur
liability on the instrument or on the fact that such party signed
without knowledge that his signature made him a party to the
instrument, provided that such absence of knowledge was not
due to his negligence.

(2) Except as provided in paragraph (3) of this article, the
rights to an instrument of a holder who is not a protected holder
are subject to any valid claim to the instrument on the part of
any person.

(3) A holder who is not a protected holder is subject to a
defence under paragraph (l)(b) or to a claim under paragraph
(2) of this article only if he took the instrument with knowledge
of such defence or claim or if he obtained the instrument by
fraud or theft or participated at any time in a fraud or theft
concerning it. However, a holder who takes the instrument after
the expiration of the time-limit for presentment for payment is
subject to any claim to or defence upon the instrument to which
his transferor is subject.

(4) A party may not raise as a defence against a holder who is
not a protected holder the fact that a third person has a claim to
the instrument unless:

(a) Such third person asserted a valid claim to the instru
ment; or

(b) Such holder acquired the instrument by theft or forged
the signature of the payee or an endorsee, or participated in
such theft or forgery.

Article 26

(1) A party may not set up against a protected holder any
defence except:

(a) Defences under articles 29(1),30,31(1),32(3),49,53,59
and 80 of this Convention;

(b) Defences based on the underlying transaction between
himself and such holder or arising from any fraudulent act on
the part of such holder in obtaining the signature on the
instrument of that party;

(c) Defences based on the incapacity of such party to incur
liability on the instrument or on the fact that such party signed
without knowledge that his signature made him a party to the
instrument, provided that such absence of knowledge was not
due to his negligence.

(2) The rights to an instrument of a protected holder are not
subject to any claim to the instrument on the part of any person,
except a valid claim arising from the underlying transaction
between himself and the person by whom the claim is raised or
arising from any fraudulent act on the part of such holder in
obtaining the signature on the instrument of that person.

Article 27

(1) The transfer of an instrument by a protected holder vests in
any subsequent holder the rights to and upon the instrument
which the protected holder had.

(2) Such rights are not vested in a subsequent holder if:

(a) He participated in a transaction which gives rise to a
claim to, or a defence upon, the instrument;

(b) He has previously been a holder, but not a protected
holder.

Article 28

Every holder is presumed to be a protected holder unless the
contrary is proved.

Section 2. The liability of the parties

A. General provisions

Article 29

(1) Subject to the provisions of articles 30 and 32, a person is
not liable on an instrument unless he signs it.

(2) A person who signs an instrument in a name which is not
his own is liable as if he had signed it in his own name.

Article 30

A forged signature on an instrument does not impose any
liability thereon on the person whose signature was forged.
Nevertheless, where such person has accepted to be bound by
the forged signature or represented that the signature was his
own, he is liable as if he had signed the instrument himself.

Article 31

(1) If an instrument has been materially altered:

(a) Parties who have signed the instrument subsequent to
the material alteration are liable thereon according to the
terms of the altered text;

(b) Parties who have signed the instrument before the
material alteration are liable thereon according to the terms of
the original text. Nevertheless a party who has himself made,
authorized, or assented to, the material alteration is liable on
the instrument according to the terms of the altered text.
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(2) Failing proof to the contrary, a signature is deemed to have
been placed on the instrument after the material alteration.

(3) Any alteration is material which modifies the written
undertaking on the instrument of any party in any respect.

Article 32

(1) An instrument may be signed by an agent.

(2) The signature of an agent placed by him on an instrument
with the authority of his principal and showing on the instrument
that he is signing in a representative capacity for that named
principal, or the signature of a principal placed on the instru
ment by an agent with his authority, imposes liability on the
principal and not on the agent.

(3) A signature placed on an instrument by a person as agent
but without authority to sign or exceeding his authority, or by an
agent with authority to sign but not showing on the instrument
that he is signing in a representative capacity for a named
person, or showing on the instrument that he is signing in a
representative capacity but not naming the person whom he
represents, imposes liability thereon on the person signing and
not on the person whom he purports to represent.

(4) The question whether a signature was placed on the
instrument in a representative capacity may be determined only
by reference to what appears on the instrument.

(5) A person who is liable pursuant to paragraph (3) and who
pays the instrument has the same rights as the person for whom
he purported to act would have had if that person had paid the
instrument.

Article 33

The order to pay contained in a bill does not of itself operate
as an assignment to the payee of funds made available for
payment by the drawer with the drawee.

B. The drawer

Article 34

(1) The drawer engages that upon dishonour of the bill by non
acceptance or non-payment, and upon any necessary protest, he
will pay to the holder, or to any endorser or any endorser's
guarantor who pays the bill in accordance with article 66, the
amount of the bill, and any interest and expenses which may be
recovered under article 66 or 67.

(2) The drawer may exclude or limit his own liability for
acceptance or for payment by an express stipulation on the bill.
Such stipulation has effect only with respect to the drawer. A
stipulation excluding or limiting liability for payment is opera
tive only if another party is or becomes liable on the bill.

C. The maker

Article 35

(1) The maker engages that he will pay to the holder, or to any
endorser or any endorser's guarantor who pays the note in
accordance with article 66, the amount of the note in accordance

with the terms of that note, and any interest and expenses which
may be recovered under article 66 or 67.

(2) The maker may not exclude or limit his own liability by a
stipulation on the note. Any such stipulation is without effect.

D. The drawee and the acceptor

Article 36

(1) The drawee is not liable on a bill until he accepts it.

(2) The acceptor engages that he will pay to the holder, or to
any party who pays the bill in accordance with article 66, the
amount of the bill in accordance with the terms of his accept
ance, and any interest and expenses which may be recovered
under article 66 or 67.

Article 37

An acceptance must be written on the bill and may be
effected:

(a) By the signature of the drawee accompanied by the word
"accepted" or by words of similar import; or

(b) By the signature alone of the drawee.

Article 38

(1) An incomplete instrument which satisfies the requirements
set out in article 1(2)(a) may be accepted by the drawee before it
has been signed by the drawer, or while otherwise incomplete.
In such case, article 11 shall apply accordingly to completion by
the drawer or another person.

(2) A bill may be accepted before, at or after maturity, or after
it has been dishonoured by non-acceptance or non-payment.

(3) When a bill drawn payable at a fixed period after sight, or a
bill which must be presented for acceptance before a specified
date, is accepted, the acceptor must indicate the date of his
acceptance; failing such indication by the acceptor, the drawer
or the holder may insert the date of acceptance.

(4) If a bill drawn payable at a fixed period after sight is
dishonoured by non-acceptance and the drawee subsequently
accepts it, the holder is entitled to have the acceptance dated as
of the date on which the bill was dishonoured.

Article 39

(1) An acceptance must be unqualified. An acceptance is
qualified if it is conditional or varies the terms of the bill.

(2) If the drawee stipulates on the bill that his acceptance is
subject to qualification:

(a) He is nevertheless bound according to the terms of his
qualified acceptance;

(b) The bill is dishonoured by non-acceptance.

(3) An acceptance relating to only a part of the amount of the
bill is a qualified acceptance. If the holder takes such an
acceptance, the bill is dishonoured by non-acceptance only as to
the remaining part.
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(4) An acceptance indicating that payment will be made at a
particular address or by a particular agent is not a qualified
acceptance, provided that: .

(a) The place in which payment is to be made is not
changed;

(b) The bill is not drawn payable by another agent.

E. The endorser

Article 40

(1) The endorser engages that upon dishonour of the instru
ment by non-acceptance or non-payment, and upon any neces
sary protest, he will pay to the holder, or to any subsequent
endorser or such endorser's guarantor who pays the instrument
in accordance with article 66, the amount of the instrument,
and any interest and expenses which may be recovered under
article 66 or 67.

(2) The endorser may exclude or limit his own liability by an
express stipulation on the instrument. Such stipulation has effect
only with respect to that endorser.

F. The transferor by endorsement or by mere delivery

Article 41

(1) Unless otherwise agreed, a person who transfers an instru
ment, by endorsement and delivery or by mere delivery,
represents to the holder to whom he transfers the instrument
that:

(a) The instrument does not bear any forged or unau
thorized signature;

(b) The instrument has not been materially altered;

(c) At the time of transfer, he has no knowledge of any fact
which would impair the right of the transferee to payment of
the instrument against the acceptor or, in the case of an
unaccepted bill, the drawer, or against the maker of a note.

(2) Liability of the transferor under paragraph (1) is incurred
only if the transferee took the instrument without knowledge of
the matter giving rise to such liability.

(3) Where the transferor is liable under paragraph (1), the
transferee may recover, even before maturity, the amount paid
by him to the transferor, plus interest calculated in accordance
with article 66, against return of the instrument.

G. The guarantor

Article 42

(1) Payment of an instrument, whether or not it has been
accepted, may be guaranteed, as to the whole or part of its
amount, for the account of a party or the drawee. A guarantee
may be given by any person who mayor may not already be a
party.

(2) A guarantee must be written on the instrument or on a slip
affixed thereto ("allonge").

(3) A guarantee is expressed by the words "guaranteed",
"aval", "good as aval" or words of similar import, accompanied
by the signature of the guarantor.

(4) A guarantee may be effected by a signature alone. Unless
the content otherwise requires:

(a) A signature alone on the front of the instrument, other
than that of the drawer or the drawee, is a guarantee;

(b) The signature alone of the drawee on the front of the
instrument is an acceptance; and

(c) A signature alone on the back of the instrument other
than that of the drawee is an endorsement.

(5) A guarantor may specify the person for whom he has
become guarantor. In the absence of such specification, the
person for whom he has become guarantor is the acceptor or the
drawee in the case of a bill, and the maker in the case of a note.

(6) A guarantor may not raise as a defence to his liability the
fact that he signed the instrument before it was signed by the
person for whose account he is a guarantor, or while the
instrument was incomplete.

Article 43

(1) A guanintor is liable on the instrument to the same extent
as the party for whom he has become guarantor, unless the
guarantor has stipulated otherwise on the instrument.

(2) If the person for whom he has become guarantor is the
drawee, the guarantor undertakes to pay the bill at maturity.

Article 44

(1) Payment of an instrument by the guarantor in accordance
with article 68 discharges the party for whom he became
guarantor of his liability on the instrument to the extent of the
amount paid.

(2) The guarantor who pays the instrument has rights thereon
against the party for whom he became guarantor and against
parties who are liable thereon to that party.

Chapter V. Presentment, dishonour by non-acceptance or
non-payment, and recourse

Section 1. Presentment for acceptance and dishonour by non·
acceptance

Article 45

(1) A bill may be presented for acceptance.

(2) A bill must be presented for acceptance:

(a) When the drawer has stipulated on the bill that it must be
presented for acceptance;

(b) When the bill is drawn payable at a fixed period after
sight; or

(c) When the bill is drawn payable elsewhere than at the
residence or place of business of the drawee, except where
such a bill is payable on demand.
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Article 46

(1) The drawer may stipulate on the bill that it must not be
presented for acceptance before a specified date or before the
occurrence of a specified event. Except where a bill must be
presented for acceptance under article 45(2), the drawer may
stipulate that it must not be presented for acceptance.

(2) If a bill is presented for acceptance notwithstanding a
stipulation permitted under paragraph (1) and acceptance is
refused, the drawer, the endorser, and their guarantors are not
liable for dishonour by non-acceptance.

(3) If the drawee accepts a bill notwithstanding a stipulation
that it must not be presented for acceptance, the acceptance is
effective.

Article 47

A bill is duly presented for acceptance if it is presented in
accordance with the following rules:

(a) The holder must present the bill to the drawee on a
business day at a reasonable hour;

(b) A bill drawn upon two or more drawees may be
presented to anyone of them, unless the bill clearly indicates
otherwise;

(c) Presentment for acceptance may be made to a person or
authority other than the drawee if that person or authority is
entitled under the applicable law to accept the bill;

(d) If a bill is drawn payable on a fixed date, presentment for
acceptance must be made before or on the date of maturity;

(e) A bill drawn payable on demand or at a fixed period
after sight must be presented for acceptance within one year
of its date;

if) A bill in which the drawer has stated a date or time-limit
for presentment for acceptance must be presented on the
stated date or within the stated time-limit.

Article 48

(1) Delay in making a necessary presentment for acceptance
within the time-limit stated within the bill is excused when the
delay is caused by circumstances which are beyond the control of
the holder and which he could neither avoid nor overcome.
When the cause of the delay ceases to operate, presentment
must be made with reasonable diligence.

(2) A necessary or optional presentment for acceptance is
dispensed with if the drawee is dead or has no longer the power
freely to deal with his assets by reason of his insolvency, or is a
fictitious person or a person not having capacity to incur liability
on the instrument as an acceptor, or if the drawee is a
corporation, partnership, association or other legal entity which
has ceased to exist.

(3) When a necessary presentment for acceptance cannot be
effected within the time-limit prescribed in subparagraph (d) or
(e) of article 47 due to circumstances which are beyond the
control of the holder and which he could neither avoid nor
overcome, the necessary presentment for acceptance is dis
pensed with.

Article 49

If a bill which must be presented for acceptance is not so
presented, the drawer, the endorsers and their guarantors are
not liable on the bill.

Article 50

(1) A bill is considered to be dishonoured by non-acceptance:

(a) When the drawee, upon due presentment, expressly
refuses to accept the bill or acceptance cannot be obtained
with reasonable diligenCe or when the holder cannot obtain
the acceptance to which he is entitled under this Convention;

(b) If presentment for acceptance is dispensed with pursuant
to article 48, unless the bill is in fact accepted.

(2) If a bill is dishonoured by non-acceptance the holder may:

(a) Subject to the provisions of article 55, exercise an
immediate right of recourse against the drawer, the endorsers
and their guarantors;

(b) Exercise an immediate right of recourse against the
guarantor of the drawee.

Section 2. Presentment for payment and dishonour by non·
payment

Article 51

An instrument is duly presented for payment if it is presented
in accordance with the following rules:

(a) The holder must present the instrument to the drawee or
to the acceptor or to the maker on a business day at a
reasonable hour;

(b) A bill drawn upon or accepted by two or more drawees,
or a note signed by two or more makers, may be presented to
anyone of them, unless the instrument clearly indicates
otherwise;

(c) If the drawee or the acceptor or the maker is dead,
presentment must be made to the persons who under the
applicable law are his heirs or the persons entitled to
administer his estate;

(d) Presentment for payment may be made to a person or
authority other than the drawee, the acceptor or the maker if
that person or authority is entitled under the applicable law to
pay the instrument;

(e) An instrument which is not payable on demand must be
presented for payment on the date of maturity or on the
business day which follows;

if) An instrument which is payable on demand must be
presented for payment within one year of its date;

(g) An instrument must be presented for payment:

(i) At the place of payment specified on the instrument;
or

(ii) If no place of payment is specified, at the address of
the drawee or the acceptor or the maker indicated on
the instrument; or

(iii) If no place of payment is specified and the address of
the drawee or the acceptor or the maker is not indi
cated, at the principal place of business or habitual
residence of the drawee or the acceptor or the maker;

(h) An instrument which is presented at a clearing-house is
duly presented for payment if the law of the place where the
clearing-house is located or the rules or customs of that
clearing-house so provide.



Section 3. Recourse

Part Three. Revised Draft Convention on Intemational Bills of Exchange and Intemational Promissory Notes

Article 52

(1) Delay in making presentment for payment is excused when
the delay is caused by circumstances which are beyond the
control of the holder and which he could neither avoid nor
overcome. When the cause of delay ceases to operate, present
ment must be made with reasonable diligence.

(2) Presentment for payment is dispensed with:

(a) If the drawer, an endorser or guarantor has expressly
waived presentment; such waiver:

(i) If made on the instrument by the drawer, binds any
subsequent party and benefits any holder;

(ii) If made on the instrument by a party other than the
drawer, binds only that party but benefits any holder;

(iii) If made outside the instrument, binds only the party
making it and benefits only a holder in whose favour
it was made;

(b) If an instrument is not payable on demand, and the cause
of delay in making presentment continues to operate beyond
30 days after maturity;

(c) If an instrument is payable on demand, and the cause of
delay continues to operate beyond 30 days after the expiration
of the time-limit for presentment for payment;

(d) If the drawee, the maker or the acceptor has no longer
the power freely to deal with his assets by reason of his
insolvency, or is a fictitious person or a person not having
capacity to make payment, or if the drawee, the maker or the
acceptor is a corporation, partnership, association or other
legal entity which has ceased to exist;

(e) If there is no place at which the instrument must be
presented in accordance with article 51(g).

(3) Presentment for payment is also dispensed with as regards
a bill, if the bill has been protested for dishonour by non
acceptance.

Article 53

(1) If a bill is not duly presented for payment, the drawer, the
endorsers and their guarantors are not liable thereon.

(2) If a note is not duly presented for payment, the endorsers
and their guarantors are not liable thereon.

(3) Failure to present an instrument for payment does not
discharge the acceptor or the maker or their guarantors or the
guarantor of the drawee of liability thereon.

Article 54

(1) An instrument is considered to be dishonoured by non
payment:

(a) When payment is refused upon due presentment or when
the holder cannot obtain the payment to which he is entitled
under this Convention;

(b) If presentment for payment is dispensed with pursuant to
article 52(2) and the instrument is unpaid at maturity.

(2) If a bill is dishonoured by non-payment, the holder may,
subject to the provisions of article 55, exercise a right of recourse
against the drawer, the endorsers and their guarantors.
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(3) If a note is dishonoured by non-payment, the holder may,
subject to the provisions of article 55, exercise a right of recourse
against the endorsers and their guarantors.

A. Protest

Article 55

If an instrument has been dishonoured by non-acceptance or
by non-payment, the holder may exercise a right of recourse
only after the instrument has been duly protested for dishonour
in accordance with the provisions of articles 56 to 58.

Article 56

(1) A protest is a statement of dishonour drawn up at the place
where the instrument has been dishonoured and signed and
dated by a person authorized in that respect by the law of that
place. The statement must specify:

(a) The person at whose request the instrument is protested;

(b) The place of protest; and

(c) The demand made and the answer given, if any, or the
fact that the drawee or the acceptor or the maker could not be
found.

(2) A protest may be made:

(a) On the instrument itself or on a slip affixed thereto
("allonge"); or

(b) As a separate document, in which case it must clearly
identify the instrument that has been dishonoured.

(3) Unless the instrument stipulates that protest must be made,
a protest may be replaced by a declaration written on the
instrument and signed and dated by the drawee or the acceptor
or the maker, or, in the case of an instrument domiciled with a
named person for payment, by that named person; the declara
tion must be to the effect that acceptance or payment is refused.

(4) A declaration made in accordance with paragraph (3) is
deemed to be a protest for the purpose of this Convention.

Article 57

(1) Protest for dishonour of a bill by non-acceptance must be
made on the day on which the bill is dishonoured or on one of
the two business days which follow.

(2) Protest for dishonour of an instrument by non-payment
must be made on the day on which the instrument is dishon
oured or on one of the two business days which follow.

Article 58

(1) Delay in protesting an instrument for dishonour is excused
when the delay is caused by circumstances which are beyond the
control of the holder and which he could neither avoid nor
overcome. When the cause of delay ceases to operate, protest
must be made with reasonable diligence.

(2) Protest for dishonour by non-acceptance or by non
payment is dispensed with:

(a) If the drawer, an endorser or guarantor has expressly
waived protest; such waiver:

1
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!
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(i) If made on the instrument by the drawer, binds any
subsequent party and benefits any holder;

(ii) If made on the instrument by a party other than the
drawer, binds only that party but benefits any holder;

(iii) If made outside the instrument, binds only the party
making it and benefits only a holder in whose favour
it was made;

(b) If the cause of delay under paragraph (1) in making
protest continues to operate beyond 30 days after the date of
dishonour;

(c) As regards the drawer of a bill, if the drawer and the
drawee or the acceptor are the same person;

(d) If presentment for acceptance or for payment is dis
pensed with in accordance with article 48 or 52(2).

Article 59

(1) If a bill which must be protested for non-acceptance or for
non-payment is not duly protested, the drawer, the endorsers
and their guarantors are not liable thereon.

(2) If a note which must be protested for non-payment is not
duly protested, the endorsers and their guarantors are not liable
thereon.

(3) Failure to protest an instrument does not discharge the
acceptor or the maker or their guarantors or the guarantor of the
drawee of liability thereon.

B. Notice of dishonour

Article 60

(1) The holder, upon dishonour of a bill by non-acceptance or
by non-payment, must give notice of such dishonour to the
drawer, the endorsers and their guarantors.

(2) The holder, upon dishonour of a note by non-payment,
must give notice of such dishonour to the endorsers and their
guarantors.

(3) An endorser or a guarantor who receives notice must give
notice of dishonour to the party immediately preceding him and
liable on the instrument.

(4) Notice of dishonour operates for the benefit of any party
who has a right of recourse on the instrument against the party
notified.

Article 61

(1) Notice of dishonour may be given in any form whatever
and in any terms which identify the instrument and state that it
has been dishonoured. The return of the dishonoured instru
ment is sufficient notice, provided it is accompanied by a
statement indicating that it has been dishonoured.

(2) Notice of dishonour is duly given if it is communicated or
sent to the party to be notified by means appropriate in the
circumstances, whether or not it is received by that party.

(3) The burden of proving that notice has been duly given rests
upon the person who is required to give such notice.

Article 62

Notice of dishonour must be given within the two business
days which follow:

(a) The day of protest or, if protest is dispensed with, the
day of dishonour; or

(b) The receipt of notice given by another party.

Article 63

(1) Delay in giving notice of dishonour is excused when the
delay is caused by circumstances which are beyond the control of
the holder and which he could neither avoid nor overcome.
When the cause of delay ceases to operate, notice must be given
with reasonable diligence.

(2) Notice of dishonour is dispensed with:

(a) If after the exercise of reasonable diligence notice cannot
be given;

(b) If the drawer, an endorser or guarantor has expressly
waived notice of dishonour, such waiver:

(i) If made on the instrument by the drawer, binds any
subsequent party and benefits any holder;

(ii) If made on the instrument by a party other than the
drawer, binds only that party but benefits any holder;

(iii) If made outside the instrument, binds only the party
making it and benefits only a holder in whose favour
it was made;

(c) As regards the drawer of the bill, if the drawer and the
drawee or the acceptor are the same person.

Article 64

Failure to give notice of dishonour renders a person who is
required to give such notice under article 60 to a party who is
entitled to receive such notice liable for any damages which that
party may suffer from such failure, provided that such damages
do not exceed the amount referred to in article 66 or 67.

Section 4. Amount payable

Article 65

The holder may exercise his rights on the instrument against
anyone party, or several or all parties, liable thereon and is not
obliged to observe the order in which the parties have become
bound.

Article 66

(1) The holder may recover from any party liable:

(a) At maturity: the amount of the instrument with interest,
if interest has been stipulated for;

(b) After maturity:

(i) The amount of the instrument with interest, if interest
has been stipulated for, to the date of maturity;

(ii) If interest has been stipulated to be paid after
maturity, interest at the rate stipulated, or in the
absence of such stipulation, interest at the rate
specified in paragraph (2), calculated from the date of
presentment on the sum specified in paragraph
(l)(b)(i);

(iii) Any expenses of protest and of the notices given by
him;
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(c) Before maturity:

(i) The amount of the bill with interest, if interest has
been stipulated for, to the date of payment, subject to
a discount from the date of payment to the date of
maturity, calculated in accordance with para
graph (3);

(ii) Any expenses of protest and of the notices given by
him.

(2) The· rate of interest shall be the rate that would be
recoverable in legal proceedings taken in the jurisdiction where
the instrument is payable.

(3) Nothing in paragraph (2) prevents a court from awarding
damages or compensation for additional loss caused to the
holder by reason of delay in payment.

(4) The discount shall be at the official rate (discount rate) or
other similar appropriate rate effective on the date when
recourse is exercised at the place where the holder has his
principal place of business, or if he does not have a place of
business his habitual residence, or, if there is no such rate, then
at such rate as is reasonable in the circumstances.

Article 67

A party who pays an instrument in accordance with article 66
may recover from the parties liable to him:

(a) The entire sum which he was obliged to pay in accord
ance with article 66 and has paid;

(b) Interest on that sum at the rate specified in article 66,
paragraph (2), from the date on which he made payment;

(c) Any expenses of the notices given by him.

Chapter VI. Discharge

Section 1. Discharge by payment

Article 68

(1) A party is discharged of liability on the instrument when he
pays the holder, or a party subsequent to himself who has paid
the instrument and is in possession thereof, the amount due
pursuant to article 66 or 67:

(a) At or after maturity; or

(b) Before maturity, upon dishonour by non-acceptance.

(2) Payment before maturity other than under para
graph (1)(b) of this article does not discharge the party making
the payment of his liability on the instrument except in respect of
the person to whom payment was made.

(3) A party is not discharged of liability if he pays a holder who
is not a protected holder and knows at the time of payment that
a third person has asserted a valid claim to the instrument or that
the holder acquired the instrument by theft or forged the
signature of the payee or an endorsee, or participated in such
theft or forgery.

(4) (a) A person receiving payment of an instrument must,
unless agreed otherwise, deliver:

(i) To the drawee making such payment, the instrument;

(ii) To any other person making such payment, the
instrument, a receipted account, and any protest.

(b) In the case of an instrument payable by instalments at
successive dates, the drawee or a party making a payment,
other than payment of the last instalment, may require that
mention of such payment be made on the instrument and that
a receipt therefor be given to him.

(c) If an instrument payable by instalments at successive
dates is dishonoured by non-acceptance or non-payment as to
any of its instalments and a party, upon dishonour, pays the
instalment, the holder who receives such payment must give
the party a certified copy of the instrument and any necessary
authenticated protest in order to enable such party to exercise
a right on the instrument.

(d) The person from whom payment is demanded may
withhold payment if the person demanding payment does not
deliver the instrument to him. Withholding payment in these
circumstances does not constitute dishonour by non-payment
under article 54.

(e) If payment is made but the person paying, other than the
drawee, fails to obtain the instrument, such person is dis
charged but the discharge cannot be set up as a defence
against a protected holder.

Article 69

(1) The holder is not obliged to take partial payment.

(2) If the holder who is offered partial payment does not take
it, the instrument is dishonoured by non-payment.

(3) If the holder takes partial payment from the drawee, the
guarantor of the drawee, or the acceptor or the maker:

(a) The guarantor of the drawee, or the acceptor or the
maker is discharged of his liability on the instrument to the
extent of the amount paid; and

(b) The instrument is to be considered as dishonoured by
non-payment as to the amount unpaid.

(4) If the holder takes partial payment from a party to the
instrument other than the acceptor or the maker or the
guarantor of the drawee:

(a) The party making payment is discharged of his liability
on the instrument to the extent of the amount paid; and

(b) The holder must give such party a certified copy of the
instrument and any necessary authenticated protest in order
to enable such party to exercise a right on the instrument.

(5) The drawee or a party making partial payment may require
that mention of such payment be made on the instrument and
that a receipt therefor be given to him.

(6) If the balance is paid, the person who receives it and who is
in possession of the instrument must deliver to the payer the
receipted instrument and any authenticated protest.

Article 70

(1) The holder may refuse to take payment in a place other
than the place where the instrument was presented for payment
in accordance with article 51.

(2) If in such case payment is not made in the place where the
instrument was presented for payment in accordance with
article 51, the instrument is considered as dishonoured by
non-payment.
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Article 71

(1) An instrument must be paid in the currency in which the
amount of the instrument is expressed.

(2) When the amount of an instrument is expressed in a
monetary unit of account within the meaning of article 4(11) and
the monetary unit of account is transferable between the person
making payment and the person receiving it, then, unless the
instrument specifies a currency of payment, payment shall be
made by transfer of the monetary unit of account. If the
monetary unit of account is not transferable between those
persons, payment shall be made in the currency specified in the
instrument or, if no such currency is specified, in the currency of
the place of payment.

(3) The drawer or the maker may indicate on the instrument
that it must be paid in a specified currency other than the
currency in which the amount of the instrument is expressed. In
that case:

(a) The instrument must be paid in the currency so specified;

(b) The amount payable is to be calculated according to the
rate of exchange indicated on the instrument. Failing such
indication, the amount payable is to be calculated according to
the rate of exchange for sight drafts (or, if there is no such
rate, according to the appropriate established rate of
exchange) on the date of maturity:

(i) Ruling at the place where the instrument must be
presented for payment in accordance with article
51(g), if the specified currency is that of that place
(local currency); or

(ii) If the specified currency is not that of that place,
according to the usages of the place where the
instrument must be presented for payment in accord
ance with article 51(g);

(c) If such an instrument is dishonoured by non-acceptance,
the amount payable is to be calculated:

(i) If the rate of exchange is indicated on the instrument,
according to that rate;

(ii) If no rate of exchange is indicated on the instrument,
at the option of the holder, according to the rate of
exchange ruling on the date of dishonour or on the
date of actual payment;

(d) If such an instrument is dishonoured by non-payment,
the amount payable is to be calculated:

(i) If the rate of exchange is indicated on the instrument,
according to that rate;

(ii) If no rate of exchange is indicated on the instrument,
at the option of the holder, according to the rate of
exchange ruling on the date of maturity or on the date
of actual payment.

(4) Nothing in this article prevents a court from awarding
damages for loss caused to the holder by reason of fluctuations
in rates of exchange if such loss is caused by dishonour for non
acceptance or non-payment.

(5) The rate of exchange ruling at a certain date is the rate of
exchange ruling, at the option of the holder, at the place where
the instrument must be presented for payment in accordance
with article 51(g) or at the place of actual payment.

Article 72

(1) Nothing in this Convention prevents a Contracting State
from enforcing exchange control regulations applicable in its
territory and its provisions relating to the protection of its
currency, including regulations which it is bound to apply by
virtue of international agreements to which it is a party.

(2) (a) If, by virtue of the application of paragraph (1) of this
article, an instrument drawn in a currency which is not that of
the place of payment must be paid in local currency, the
amount payable is to be calculated according to the rate of
exchange for sight drafts (or, if there is no such rate,
according to the appropriate established rate of exchange) on
the date of presentment ruling at the place where the
instrument must be presented for payment in accordance with
article 51(g).

(b) (i) If such an instrument is dishonoured by non-accept
ance, the amount payable is to be calculated, at the
option of the holder, at the rate of exchange ruling on
the date of dishonour, or on the date of actual
payment.

(ii) If such an instrument is dishonoured by non-payment,
the amount is to be calculated, at the option of the
holder, according to the rate of exchange ruling on
the date of presentment or on the date of actual
payment.

(Hi) Paragraphs (3) and (4) of article 71 are applicable
where appropriate.

Section 2. Discharge of a prior party

Article 73

(1) When a party is discharged wholly or partly of his liability
on the instrument, any party who has a right on the instrument
against him is discharged to the same extent.

(2) Payment by the drawee of the whole or a part of the
amount of a bill to the holder, or to any party who has paid the
bill in accordance with article 66, discharges all parties of their
liability to the same extent, except where the drawee pays a
holder who is not a protected holder and knows at the time of
payment that a third person has asserted a valid claim to the
instrument or that the holder acquired the instrument by theft or
forged the signature of the payee or an endorsee, or participated
in such theft or forgery.

Chapter VII. Lost instruments

Article 74

(1) When an instrument is lost, whether by destruction, theft
or otherwise, the person who lost the instrument has, subject to
the provisions of paragraph (2) of this article, the same right to
payment which he would have had if he had been in possession
of the instrument. The party from whom payment is claimed
cannot set up as a defence against liability on the instrument the
fact that the person claiming payment is not in possession
thereof.

(2)(a) The person claiming payment of a lost instrument must
state in writing to the party from whom he claims payment:
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(i) The elements of the lost instrument pertaining to the
requirements set forth in article 1(2) or 1(3); for this
purpose the person claiming payment of the lost
instrument may present to that party a copy of that
instrument;

(ii) The facts showing that, if he had been in possession of
the instrument, he would have had a right to payment
from the party from whom payment is claimed;

(iii) The facts which prevent production of the instrument.

(b) The party from whom payment of a lost instrument is
claimed may require the person claiming payment to give
security in order to indemnify him for any loss which he may
suffer by reason of the subsequent payment of the lost
instrument.

(c) The nature of the security and its terms are to be
determined by agreement between the person claiming pay
ment and the party from whom payment is claimed. Failing
such an agreement, the court may determine whether security
is called for and, if so, the nature of the security and its terms.

(d) If the security cannot be given, the court may order the
party from whom payment is claimed to deposit the amount of
the lost instrument, and any interest and expenses which may
be claimed under article 66 or 67, with the court or any other
competent authority or institution, and may determine the
duration of such deposit. Such deposit is to be considered as
payment to the person claiming payment.

Article 75

(1) A party who has paid a lost instrument and to whom the
instrument is subsequently presented for payment by another
person must notify the person to whom he paid of such
presentment.

(2) Such notification must be given on the day the instrument
is presented or on one of the two business days which follow and
must state the name of the person presenting the instrument and
the date and place of presentment.

(3) Failure to notify renders the party who has paid the lost
instrument liable for any damages which the person whom he
paid may suffer from such failure, provided that the damages do
not exceed the amount referred to in article 66 or 67.

(4) Delay in giving notice is excused when the delay is caused
by circumstances which are beyond the control of the person
who has paid the lost instrument and which he could neither
avoid nor overcome. When the cause of delay ceases to operate,
notice must be given with reasonable diligence.

(5) Notice is dispensed with when the cause of delay in giving
notice continues to operate beyond 30 days after the last date on
which it should have been given.

Article 76

(1) A party who has paid a lost instrument in accordance with
the provisions of article 74 and who is subsequently required to,
and does, pay the instrument, or who, by reason of the loss of

the instrument, then loses his right to recover from any party
liable to him, has the right:

(a) If security was given, to realize the security; or

(b) If the amount was deposited with the court or other
competent authority or institution, to reclaim the amount so
deposited.

(2) The person who has given security in accordance with the
provisions of paragraph (2)(b) of article 74 is entitled to obtain
release of the security when the party for whose benefit the
security was given is no longer at risk to suffer loss because of
the fact that the instrument is lost.

Article 77

A person claiming payment of a lost instrument duly effects
protest for dishonour by non-payment by the use of a written
statement that satisfies the requirements of article 74, para
graph (2)(a).

Article 78

A person receiving payment of a lost instrument in accord
ance with article 74 must deliver to the party paying the written
statement required under article 74, paragraph (2)(a), receipted
by him and any protest and a receipted account.

Article 79

(1) A party who has paid a lost instrument in accordance with
article 74 has the same rights which he would have had if he had
been in possession of the instrument.

(2) Such party may exercise his rights only if he is in possession
of the receipted written statement referred to in article 78.

Chapter VIII. Limitation (prescription)

Article 80

(1) A right of action arising on an instrument may no longer be
exercised after four years have elapsed:

(a) Against the maker, or his guarantor, of a note payable
on demand, from the date of the note;

(b) Against the acceptor or the maker or their guarantor of
an instrument payable at a definite time, from the date of
maturity;

(c) Against the acceptor of a bill payable on demand, from
the date on which it was accepted, or, if no such date is shown,
from the date of the instrument;

(d) Against the drawer or an endorser or their guarantor,
from the date of protest for dishonour by non-acceptance or
non-payment or, where protest is dispensed with, from the
date of dishonour.

(2) If a party has paid the instrument in accordance with article
66 or 67 within one year before the expiration of the period
referred to in paragraph (1) of this article, such party may
exercise his right of action against a party liable to him within
one year from the date on which he paid the instrument.



11. SUMMARY RECORDS OF THE UNITED NATIONS
COMMISSION ON INTERNATIONAL TRADE LAW FOR
MEETINGS DEVOTED TO THE DRAFT CONVENTION ON
INTERNATIONAL BILLS OF EXCHANGE AND INTERNA-

TIONAL PROMISSORY NOTESa

Summary record of the 335th meeting
Monday, 23 June 1986, 10.30 a.m.

[A/CN.9/SR.335]

Temporary Chairman: Mr. FLEISCHHAUER
(Under-Secretary-General, The Legal Counsel)

Chairman: Mr. KARTHA (India)

Chairman of the Committee of the Whole entrusted with studying
the draft Convention on International Bills of Exchange and

International Promissory Notes: Mr. VIS (Netherlands)

The meeting was called to order at I1 a.m.

Opening of the session

1. The TEMPORARY CHAIRMAN said that it had been
necessary to reduce by one week the length of the session of the
United Nations Commission on International Trade Law
(UNCITRAL) in order to cope with the extremely serious
financial situation of the United Nations caused by the failure of
some Member States to pay their contributions to the United
Nations regular budget and the late payment of contributions by
others. In addition, there would be a considerable reduction in
the United Nations documentation issued prior to the session,
during the session and after it. Furthermore, as a result of the
absolute freeze on hiring, two posts in the staffing table of the
International Trade Law Branch which had been about to be
filled would remain vacant, and new vacancies would occur as
some of the currently serving staff members left the Branch.

2. UNCITRAL now had less time than expected for considera
tion of the main item on the agenda, namely, the draft
Convention on International Bills of Exchange and Interna
tional Promissory Notes; it was particularly regrettable that that
should occur when, according to the opinion expressed by the
Working Group on International Negotiable Instruments in its
report (AlCN.9/273), the review of the draft Convention at the
Commission's current session should have been the final consid
eration of the full text prior to its adoption as a convention.
UNCITRAL must decide whether it was necessary to have a
thorough examination of the articles of the draft Convention at a
diplomatic conference or at an extension of the session of

'The summary records contained in this volume include the correc
tions requested by the delegations and such editional changes as were
considered necessary.

UNCITRAL, or whether it would suffice-and perhaps be even
preferable-to proceed to its adoption, perhaps in the context of
the General Assembly and the Sixth Committee.

3. There were other important items on the agenda for the
current session. In the field of international payments, another
draft was about to be completed: that was the draft Legal Guide
on Electronic Funds Transfers,prepared by the secretariat in
collaboration with the Study Group on International Payments.
As indicated in the Secretary-General's report on that item (AI
CN.9/278) , the comments submitted by Governments and
international organizations on the Legal Guide were, without
exception, extremely favourable. The annex to the report
contained suggestions for proposed modifications to the Legal
Guide. The Commission might wish to proceed to the adoption
of the Legal Guide and to request that it should be published in
an appropriate form. Its adoption and publication would consti
tute an important achievement for UNCITRAL and a valuable
contribution in the search for harmonious solutions to the
various existing legal questions in that important and contem
porary sphere. The Commission might wish to decide whether it
should now begin the preparation of uniform rules and, if so,
what form they should take. The secretariat had included in the
report certain considerations and suggestions in that regard.

4. The Working Group on the New International Economic
Order had completed its consideration of all the chapters of the
draft Legal Guide on Drawing Up International Contracts for
Construction of Industrial Works (A/CN.9/276). The secretariat
was now revising those chapters with a view to implementing the
decisions of the Working Group. It was the Working Group's
intention to complete the draft Legal Guide at its next session,
to be held in March or April 1987, which would enable
UNCITRAL to consider and adopt the Legal Guide at its next
annual session.

5. Since the Working Group on the New International
Economic Order would soon conclude the work entrusted to it,
the Commission might wish to consider possible items for future
work. The secretariat had prepared a note (AlCN.9/277) in
which four items of possible interest were examined and some
suggestions were made for their consideration by UNCITRAL.

6. There were two other spheres, both of which were included
in the important item of co-ordination of work, which the
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Commission might wish to consider in relation to future work.
The first concerned the legal aspects of automatic data proces
sing, on which UNCITRAL had a detailed report (NCN.9/279)
containing a description of the work carried out, an analytical
summary and a number of conclusions. The second involved
international commercial arbitration, which had been a priority
item of the Commission from the outset, and was a field in which
the Commission had achieved a number of successes, such as the
UNCITRAL Arbitration Rules and the Model Law on Interna
tional Commercial Arbitration. The Commission had before it a
report (NCN.9/280) which contained information on the
activities carried out by other organizations, and which might
help it in deciding whether some of the six aspects referred to in
the report deserved further study.

7. Two more documents merited special mention. The 1986
report on the current activities of international organizations
related to the harmonization and unification of international
trade law (NCN.9/281) was of impressive quality and scope and
constituted an extremely useful and informative document.
Judging from the report of the Working Group on International
Contract Practices concerning the work carried out at its ninth
session (NCN.9/275) , satisfying progress had been made in
formulating uniform rules on the liability of operators of
transport terminals.

The meeting was suspended at 11.20 a.m. and resumed
at 11.45 a.m.

Election of officers

8. The TEMPORARY CHAIRMAN announced that the
Group of Asian States had proposed the candidature of Mr.
Kartha (India) for the office of Chairman of the Commission.

9. Mr. Kartha (India) was electedChairman by acclamation.

10. Mr. Kartha (India) took the Chair.

11. Mr. GOH (Singapore) nominated Mr. Vis (Netherlands)
for the office of Chairman of the Committee of the Whole
entrusted with studying the draft Convention on International
Bills of Exchange and International Promissory Notes.

12. Mrs. ADEBANJO (Nigeria) supported the nomination.

13. Mr. Vis (Netherlands) was elected Chairman of the Com
mittee of the Whole entrusted with studying the draft Convention
on International Bills of Exchange and International Promissory
Notes.

Adoption of the agenda (A/CN.9/272)

14. Mr. SZASZ (Hungary) asked for a clarification on the
repercussionsof the shortening of the session on the provisional
agenda and the tentative schedule of meetings (A/CN.9/272).

15. Mr. BERGSTEN (Secretary of the Commission) said that
there would be no modification whatsoever of the agenda. With
respect to the schedule of meetings, the reduction of the length
of the session from four to three weeks meant that less time
would have to be given to the main task before the Commission
in 1986: consideration of the draft Convention on International
Bills of Exchange and International Promissory Notes. Instead

of 14 working days for the study of that item, as anticipated in
document NCN.9/272, the Commission would have only 9
working days, up to 3 July inclusive. On the other hand, there
would be no substantial change in the schedule of meetings for
the last week; 7-9 July would be devoted to the study of the
other items and 10 and 11 July to the preparation and adoption
of the report of the Commission. Nevertheless, even though the
Commission would conclude, during the first two weeks of the
session, its substantive consideration of the draft Convention on
International Bills of Exchange and International Promissory
Notes, it would perhaps have to conclude the drafting changes in
that text in the first days of the last week.

16. The agenda was adopted.

International payments

(a) Draft Convention on International Bills of Exchange and
International Promissory Notes (NCN.9/261 , NCN.9/273 ,
NCN.9/274, NCN.9/285 and N39/17)

17. The CHAIRMAN suggested that, in view of the highly
technical nature of the discussion on the draft Convention on
International Bills of Exchange and International Promissory
Notes, the meeting should be chaired by the Chairman of the
Committee of the Whole.

18. It was so decided.

19. Mr. VIS (Chairman of the Committee of the Whole
entrusted with studying the draft Convention on International
Bills of Exchange and International Promissory Notes) said that
in view of the circumstances the adoption of the Convention
would not be an easy task. It would be necessary to shorten the
deliberations on the various provisions of the draft, endeavour
ing, nevertheless, to ensure that the Commission maintained its
usual good standard of work. He believed that the best way of
proceeding would be to study the work carried out by the
Working Group on International Negotiable Instruments at its
two most recent sessions.

20. The main document before the Commission was the draft
Convention on International Bills of Exchange and Interna
tional Promissory Notes (NCN.9/274). It was a consolidated
text which had incorporated the decisions adopted by the
Commission at its seventeenth session and the amendments
proposed by the Working Group. In addition to that document,
there were the two reports of the Working Group on the work
done at its thirteenth and fourteenth sessions (NCN.9/261 and
NCN.9/273 , respectively), the 1981 commentary on the draft
Convention (NCN.9/213) and the report of the Commission on
its seventeenth session, when it had first examined the draft
(A/39/17).

21. The first question to be studied was that of forged
endorsements (article 23 of the draft Convention). As would be
seen, that was one of the fundamental questions which divided
the systems of common law and civil law. The current wording of
article 23 represented a compromise solution between the two
systems. Under civil law, the forged endorsement did not
prevent the endorsee from being a holder. The risk of loss as a
result of a forgery fell ultimately on the person who had been
dispossessed of the instrument, through either loss or theft-in
other words, the person whose endorsement had been forged.
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On the other hand, under the common-law system, the forged
endorsement prevented the endorsee from being a holder. In
that case, the risk of loss fell on the person who had obtained the
instrument from the forger of the endorsement, unless the forger
could be found. Draft article 23 satisfied both criteria in that, on
the one hand, it laid down that the forged endorsement did not
prevent the endorsee from being a holder, and, on the other
hand, assigned the risk of loss to the person who had received
the instrument from the hands of the forger. That compromise
solution had been present in the draft Convention from the
beginning and had been the view accepted by the Working
Group and by the Commission.

22. It should be pointed out that article 14(1)(b) of the draft
Convention granted the status of holder to the person in
possession of an instrument which had been endorsed to him, or
on which the last endorsement was in blank, and on which there
appeared an uninterrupted series of endorsements, even if any
of them was forged. Under that provision, the forged endorse
ment did not prevent a person from being a holder, and for that
reason it would be necessary to bear that provision in mind in
interpreting article 23.

23. Article 23 provided that the person whose endorsement
was forged had the right to recover compensation for any
damage that he might have suffered because of the forgery
against, in the first place, the forger and, secondly, the person to
whom the instrument had been directly transferred by the forger
(para. (1)(a) and (b)). There had never been any disagreement
on that point.

24. On the other hand, the person whose endorsement was
forged also had the right to recover compensation from the party
or the drawee who had paid the instrument directly to the forger
(para. (1)(c)). Thus, the drawer, the maker, the acceptor and
the drawee could be held liable for the damage suffered by the
person whose endorsement had been forged. That was a new
element that had arisen during the Commission's discussions in
1984. In other words, if a person forged the signature of the
holder of a bill of exchange and made it payable to himself,
and then presented it to the drawee or to the acceptor for
payment, those last two were liable for damages if they paid
the forger.

25. Mr. SPANOGLE (United States of America) said that, in
his opinion, the problem lay in knowing what had been meant by
the expression "paid ... directly". Since, in article 23(2), in
practice, the bank which made the collection was exempt from
liability, banking circles in his country had indicated that it must
be made clear that the person referred to in article 23(1)(c)
included the person who paid through a series of banks which
acted as intermediaries for the collection. The wording of
subparagraph (c) could be amended to reflect that interpreta
tion.

26. Mr. VIS (Chairman of the Committee of the Whole)
offered an example as clarification of what had been said:
"A" forged the endorsement of the holder and endorsed the
instrument to himself; the instrument was paid to "A", but
through a collecting bank to which"A" endorsed the instrument
for collection; the bank presented the instrument to the drawee,
and the latter paid the bank. According to his interpretation, it
was the wish of the United States representative that"A" should
continue to be held liable and that the collecting bank too would
be liable.

27. Mr. SPANOGLE (United States of America) said that,
from his viewpoint, the rules for the collecting bank were clearly
established in article 23(2), and that it was hardly likely that that
bank would be held liable. It was not, therefore, necessary to
refer to that situation in connection with paragraph (1)(c).

28. Mr. VIS (Chairman of the Committee of the Whole) asked
whether the drawee who had paid the collecting bank was liable.
After all, he had paid the forger not directly, but through a
collecting bank. At first sight, it seemed sensible that he should
be held liable in that case.

29. Mr. SPANOGLE (United States of America) said that he
had always interpreted subparagraph (c) to mean that direct
payment referred to the payment to the forger, even though it
had been made through a bank.

30. Mr. VIS (Chairman of the Committee of the Whole) said
that, according to a literal interpretation, the payment that was
made through a collecting bank was not a direct payment made
by the drawee to the forger. It was therefore necessary to clarify
in that case whether the payee whose endorsement had been
forged would have, in any event, the right to recourse against
the drawee who had paid, in accordance with article 23.

31. Mr. CRAWFORD (Canada) said he wondered how the
proposal by the United States representative could be reconciled
with the practice of United States banks requiring that endorse
ments must be guaranteed prior to payment of instruments
presented to them through banks in other countries.

32. Mr. SPANOGLE (United States of America) said that,
although that was done in practice, there was no law requiring it.
The problem was that, if the forgery were discovered after
payment of the instrument that had been collected through a
bank, the person whose signature had been forged literally had
no one from whom he could claim, unless he had some recourse
against the drawee. Article 23(2) contained a list of conditions
which, in practice, discharged collecting banks of liability. If the
losing party was to be compensated, there would have to be
someone against whom a claim could be asserted. In a case
where the forger had presented the document to the bank,
the drawee was the only party against whom a claim could be
made.

33. Mrs. PIAGGI de VANOSSI (Argentina) said that it was
her understanding that, if a bank had been an endorsee for
collection of the forged instrument, the bank was liable under
paragraph (1)(b). If, on the other hand, a collecting bank
had not been involved, the drawee was liable under para
graph (1)(c).

34. Mr. VIS (Chairman of the Committee of the Whole)
indicated that, since paragraph (2) excluded the collecting bank
from paragraph (1)(b), the payee whose endorsement had been
forged would have no recourse against the collecting bank that
had taken the instrument from the forger. Paragraph (2) pro
vided separately for such cases. However, if no collecting bank
had been involved, it would mean that the forger had been paid
directly, in which case the payee would have the right to claim
compensation from the drawee who had paid the instrument. In
his opinion, the United States representative was referring to
cases in which the forger deposited the instrument in a bank for
collection and the bank obtained payment in favour of the
forger. That did not constitute direct payment to the forger,
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according to a literal interpretation of paragraph (1)(c). The
issue was to determine whether, even in that case, the drawee
who had paid the forger through a collecting bank was also
accountable to the payee whose endorsement had been forged.
He believed that the United States representative had been
correct in pointing out that the paragraph, as worded, did not
make that clear. In any case, it should be kept in mind that,
according to paragraph (3), the liability of the drawee who had
made payment depended upon his knowledge of the forgery.

35. Mrs. PIAGGI de VANOSSI (Argentina) proposed that
the word "directly" should be deleted from article 23(1)(c).

36. Mr. SPANOGLE (United States of America) said that that
would resolve the problem, but it could create others.

37. Mr. VIS (Chairman of the Committee of the Whole) said
that, if he heard no objection, he would consider that the
Committee had accepted the United States proposal to make
the drawee also liable even if he had paid the forger not directly,
but rather through a collecting bank or several collecting banks.
If that were indeed the case, he proposed that the representa
tives of the United States and Argentinashould draft a provision
that would appropriately reflect the decision taken.

38. It was so decided.

39. Mr. VIS (Chairman of the Committee of the Whole)
invited the Committee to examine the wording "or any party
who signed the instrument before the forgery", contained in
article 23(1). That provision meant that only parties who had
signed before the forgery, such as the drawer, could suffer
damage. On the other hand, the payee whose endorsement had
been forged could, of course, not be held liable, since he had not
signed the instrument.

40. Mr. BRANDT (German Democratic Republic) said that
the right to recover compensation provided for in article 23 was
justified, but the number of persons entitled to receive it should
be limited, as had been established in the Working Group on
International Negotiable Instruments.

41. Mr. GUEST (United Kingdom) expressed reservations
about the relationship between article 23(1)(c) and article 68(3),
in which two different situations were considered, for the first
referred to the right to recover compensation and the second to
the discharge of liability.

42. Mr. VIS (Chairman of the Committee of the Whole) said it
seemed that the underlying idea in the draft Convention was that
the drawee or acceptor should not pay if he had knowledge of
the forgery. If he did pay, he could be liable to the person whose
signature had been forged, and the payment would not discharge
the acceptor of liability, which was reasonable. If the payee's
signature was forged and the acceptor had knowledge of the
forgery, the rule was that he should not pay. If he did pay, the
acceptor was liable to the payee, who still had recourse to the
acceptor because the payment had not discharged him of
liability. In that context, there was apparently no conflict
between the two articles.

43. Mr. GUEST (United Kingdom) said that situations could
arise in which the two articles would conflict. For example, if the

acceptor's absence of knowledge had been due to his negligence,
he was protected under article 68(3), which made no mention of
negligence, but he might be liable under article 23. However, if
he had not known that the holder had forged the signature of the
payee, but merely that the signature had been forged, the
acceptor would not be liable under article 68. He would be,
however, under article 23.

44. Mr. DUCHECK (Austria) said that the word "knows" in
article 68(3) should be considered in relation to the negligence
implied in article 5.

45. Mr. GUEST (United Kingdom) said that, in using the
words "or could not have been unaware of its existence" in
article 5, the Working Group had not meant to imply negligence
alone.

46. Mr. VASSEUR (France) said that, if the term "know
ledge" in article 5 was to be consistent with that term as used in
articles 23 and 23 bis, the expression "provided that such
absence of knowledge was not due to his negligence" would have
to be deleted from paragraph 2 of articles 23 and 23 bis.

47. Mrs. PIAGGI de VANOSSI (Argentina) said that, in her
opinion, the word "knowledge" in articles 23 and 23 bis was
similar to the wording "or could not have been unaware of its
existence" in article 5. Both expressions referred to the "objec
tive good faith" in the law on negotiable instruments, and the
articles did not contradict one another.

48. Mr. VIS (Chairman of the Committee of the Whole) noted
that the wording of article 23 seemed to refine the concept of
"knowledge" in article 5. The two concepts could be har
monized in order to facilitate comprehension of those articles,
and to that end, he believed that the French proposal was
appropriate.

49. Mr. GANTEN (observer for the Federal Republic of
Germany) said that it was difficult at that stage-before article 5
had been examined-to establish a final version of article 23. He
believed that the concept of "knowledge" differed in articles 5
and 23, respectively, even though the difference might not be
very important. If article 5 was amended to include the concept
contained in articles 23 and 23 bis, it would be easier to
formulate articles 23 and 23 bis later on. If the current wording
of article 5 was retained, he would have reservations about the
wording of articles 23 and 23 bis.

50. Mr. VAN SANDIK (observer, International Bar Associa
tion) said that first the wording of article 5 should be studied,
and then the wording of article 23, since the concept of
"knOWledge" was presenting problems. In that regard, he
supported the French proposal.

51. Mr. VIS (Chairman of the Committee of the Whole) said
that, since at that point no decision could be made on the
contents of article 23, it would be useful to analyse the term
"knowledge", which also appeared in other articles of the Draft
Convention, when examining article 5.

The meeting rose at 12.55 p.m.
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Mouday, 23 June 1986,3 p.m.

[A/CN.9/SR.336] no other objections, he would take it that the Commission
adopted paragraph (4) as it stood.

Chairman: Mr. KARTHA (India)

Chairman of the Committee of the Whole:
Mr. VIS (Netherlands)

The meeting was called to order at 3.05 p.m.

International payments (continued)

(a) Draft Convention on International Bills of Exchange
and International Promissory Notes (continued) (A/CN.91273,
A/CN.9/274 and A/CN.9/285)

Article 23

1. Mr. VIS (Chairman of the Committee of the Whole),
referring to the text of the draft Convention contained in
document A/CN.9/274, said that agreement had been reached
on the proposal of the representative of the United States to add
to paragraph (1)(c) of article 23 the words "or to the forger
through one or more endorsees for collection". If he heard no
objection, he would take it that the Commission adopted
paragraph (1), as amended.

2. It was so decided.

3. Mr. VASSEUR (France), referring to paragraph (2), sug
gested that the phrase "provided that such absence of knowledge
was not due to his negligence" should be replaced by the phrase
"within the meaning of article 5".

4. Mr. VIS (Chairman of the Committee of the Whole) said
that the Commission had decided to resume discussion of the
question of knowledge when it took up article 5. If he heard no
objection, he would take it that the Commission adopted
paragraph (2), pending future discussion of that question.

5. It was so decided.

6. Mr. VIS (Chairman of the Committee of the Whole) said
that, under paragraph (3), a party, maker, acceptor or drawee
who paid an instrument directly to the forger or to the forger
through one or more endorsees for collection was not liable if he
was without knowledge of the forgery. If he heard no objection,
he would take it that, apart from the additional wording
following the term "knowledge" to be discussed at a later
meeting, the principle of making the liability dependent on
knowledge was acceptable.

7. It was so decided.

8. Mr. VIS (Chairman of the Committee of the Whole) asked
whether some members of the Commission still objected to the
reference to article 66 or 67 in paragraph (4).

9, Mr. VASSEUR (France) said that articles 66 and 67 did not
stipulate the means for determining the amount of damages. The
reference to those articles therefore appeared to be somewhat
meaningless.

10. Mr. VIS (Chairman of the Committee of the Whole) said
that those articles established a ceiling on damages. If he heard

11. It was so decided.

Article 23 bis

12. Mr. VIS (Chairman of the Committee of the Whole) said
that, since the provisions of article 23 bis were parallel to those
of article 23, the question had arisen as to whether to combine
them in one article, thereby equating the term "forgery" with
the term "endorsement made by an agent without authority".
However, some of the members had expressed a preference for
having two separate articles. He asked whether the members
agreed to the provisions of article 23 bis, on the understanding
that the change just made in article 23(1)(c) would also be made
in article 23 bis (1)(c).

13. Mr. ANGELIC! (Italy) said that his delegation could not
agree to the equation of forged instruments with endorsements
by an agent without authority. In the latter case, the transferee
would have the much more difficult tasks not only of determin
ing the fact of the forgery but also of researching the entire legal
situation, which could be very complex. For example, in Italy it
was difficult to establish whether the agent who had authority in
general also had the authority to deal with a bill of exchange. It
therefore seemed inappropriate to impose, in such case, a risk
on the purchaser of the instrument. Eventually, a possible
compromise would be to establish fault liability. However, if the
rule imposed strict liability on the transferee, his delegation
could not agree with the proposal.

14. Mr. VIS (Chairman of the Committee of the Whole) asked
whether there were any delegations which shared the concerns
of the Italian delegation.

15. Mr. VAN SANDICK (observer, International Bar Associ
ation) said that the point just made by the representative of Italy
had also been made by the Italian rapporteur who had presented
one of the 11 reports from various jurisdictions.

16. Mr. VIS (Chairman of the Committee of the Whole) said
that there did not seem to be any further support for the view
expressed by the representative ofItaly. However, it would be
noted in the report.

17. He then read out a letter from the Acting Director-General
of the Department of Legislation of Norway addressed to the
Secretary of the Commission, in which the Norwegian Govern
ment proposed the following wording for article 23 bis (3):
"Also, any person against whom compensation is sought other
than the agent shall not be liable under paragraph (1), if, etc.".
The Norwegian Government had commented that the person to
whom the instrument was directly transferred by the unau
thorized agent should not be liable towards the purported
principal under paragraph (1) of article 23 bis unless he had or
ought to have had knowledge of the lack of authority. The risk
of loss should not be transferred from the purported principal to
the endorsee in good faith. Since in most cases the transferee
was in good faith, there would exist some kind of relationship
between the purported principal and the unauthorized agent.
Thus, it seemed more equitable' and better public policy to let
the purported principal and not the transferee in good faith bear
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the risk of unauthorized transfers by someone purporting to
have authority as an agent. The solution in such cases, therefore,
should not be exactly the same as that in article 23(3) regarding
forged endorsements.

18. Consideration of that proposal would be postponed until
the secretariat had prepared copies of the letter for distribution
to the members.

Article 4

19. Mr. VIS (Chairman of the Committee of the Whole) read
out the new text of article 4(7) as adopted by the Working
Group. The Working Group had redrafted paragraph (7) in
accordance with the general feeling expressed in the Commis
sion two years previously that if an incomplete instrument was
completed in accordance with the authority given, the holder
would become a protected holder at the time of completion. If
that consensus still held, the Commission would adopt para
graph (7) of article 4 in so far as it related to an incomplete
instrument. The rest would remain as it stood. He noted that the
Working Group had also deleted the words "the instrument
must be regular on its face".

20. If he heard no objection, he would take it that the
Commission agreed to the new definition of a protected holder.

21. It was so decided.

22. Mr. ANGELICI (Italy) said that article 4 needed to be
brought into line with article 11. In the case of an incomplete
instrument, the sole problem was that which arose from the non
observance of the agreement of completion. In all other
respects, there was no reason to make a difference between a
complete and an incomplete instrument. If that reasoning was
correct, he did not see why the status of the protected holder
must depend on the fact that the instrument was subsequently
completed in accordance with the agreement of completion. The
difference between a complete and an incomplete instrument
must be understood in the light of the extent of the protection of
the holder, not the protection itself. It was therefore preferable
to delete the new words referring to an incomplete instrument
included in article 4 by the Working Group.

23. On the other hand, his delegation supported the Working
Group's proposal to delete the requirement that the instrument
must be regular, because such a requirement would be too
ambiguous. If the instrument was irregular, there were only two
possibilities: that the irregularity was so important as to deprive
the instrument of its validity, with the result that there was no
problem with regard to the protection of the holder, or that the
instrument was valid notwithstanding the irregularity. In the
latter case, the problem of protection arose only if the irregular
ity implied knowledge of the claim or defence.

24. Mr. VIS (Chairman of the Committee of the Whole) asked
how it would then be determined whether someone who
completed an instrument was a holder or a protected holder.

25. Mr. ANGELICI (Italy) said that the protected holder was
defined by the requirements stipulated in subparagraphs (a) and
(b) of paragraph (7) of article 4. The problem of completion was
entirely resolved by article 11.

26. Mr. VIS (Chairman of the Committee of the Whole) said
he took it that the representative of Italy did not disagree with

the view expressed in the current wording of article 4(7) that the
holder could be described as a protected holder even if the
instrument was not a negotiable instrument under the Conven
tion when it was originally taken by the holder.

27. Mr. ANGELICI (Italy) said that the Chairman's interpre
tation was correct. There might be a problem if the instrument
was completed subsequently by another person as a result of a
later circulation of the instrument.

28. Mr. CRAWFORD (observer for Canada) said that it was
unclear whether the representative of Italy was suggesting that it
should be impossible to become a protected holder of an
incomplete instrument, or whether he was merely proposing a
drafting change to clarify the relationship between article 4(7)
and article 11.

29. Mr. VIS (Chairman of the Committee of the Whole) said
his understanding was that no substantive question was
involved; the representative of Italy did recognize that a person
who received an incomplete instrument and then completed it in
accordance with the authority given could be a protected holder.

30. Mr. ANGELICI (Italy) said that confusion was created
when the notion of the protected holder was made to depend on
the notion of completion in accordance with authority.

31. Mrs. KAZAKOVA (Union of Soviet Socialist Republics)
said that her interpretation of the article was that the reference
to article 11 was indispensable, because what was involved was
the requirement that the instrument must be completed. In the
absence of such requirement, she would agree that article 4
should not refer to article 11. In the new text, however, the
holder could be protected if he had received an incomplete
instrument, in other words, when some prerequisite had not in
fact been met, it being understood that the instrument had
subsequently been completed in accordance with the agreement.
It was necessary to clarify who would be completing the
instrument. Perhaps it could be indicated that the instrument
was to be completed by the holder. He could become a
protected holder if he met the other requirements, but only
when he himself had completed the instrument in accordance
with the agreement.

32. Mr. VIS (Chairman of the Committee of the Whole) said
that the person in question was receiving an incomplete, and
therefore non-negotiable instrument. He was at that time not
considered to be a holder because he did not have a negotiable
instrument. He did, however, have authority to complete it, and
if he did so in accordance with the authority given by the drawer
or maker, he might qualify as a protected holder, provided he
complied with the other requirements for protected holder
status.

33. Mr. VASSEUR (France) said that he did not recall
whether it had been decided at Vienna to make reference in
article 4(7) to the authority given. He feared that the person who
received an instrument would be obliged to ask for justification
for the authority given to the person who appeared to have
completed the instrument. It might be preferable to return to the
original wording, which stated that the term "protected holder"
meant the holder of an instrument which appeared to be
complete and regular when he became the holder of it. A person
receiving an instrument, then, would not necessarily have to
worry about the possible authority in the possession of the
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person who held the instrument before he did. An international
instrument should not constrain the person receiving the instru
ment to vertfy the authority of the previous holder of the
instrument in order for him to become a protected holder.

34. Mr. VIS (Chairman of the Committee of the Whole) said
that, in general, the person who completed the instrument was
the same person who had received authority to do so. Verifica
tion by that person therefore seemed unnecessary. Subsequent
holders could, of course, become protected holders. It was the
intention of the Convention that there should be no need for
subsequent transferees to verify whether the instrument was
completed in accordance with the authority given. Even where it
was not so completed, the transferee could be a protected
holder. There seemed to be a misunderstanding of the exact
field of application of the definition of a protected holder. It
basically dealt only with the person who completed an incom
plete instrument, and it answered the question "Can that person
become a protected holder?" affirmatively, provided that, inter
alia, he completed it in accordance with the authority given.

35. Mr. VASSEUR (France) said that he was concerned as to
whether, if a person received an incomplete instrument, he had
to verify the authority of the person who transferred that
instrument to him in order to become a protected holder. In his
view, such a person did not have that obligation if the instrument
had appeared to be regular and complete when received.
However, article 4(7) did not meet that concern, because under
that article, when a person received an instrument, he was
required to request a justification of the authority of the person
who transferred the instrument to him.

36. Mr. VIS (Chairman of the Committee of the Whole) said
that the drawer or maker who transferred an incomplete
instrument to another person presumably was giving him
authority to complete the instrument.

37. Mr. VASSEUR (France) said that another situation fre
quently encountered in practice was that in which the drawer
gave an instrument to a banker who himself transferred the
instrument to another banker. If the instrument was completed
by the first banker, it was not clear whether the second banker
was required to consider whether the first banker had had the
authority to complete it. Article 4(7) did not really answer the
question which arose in that situation.

38. Mr. VIS (Chairman of the Committee of the Whole) said
he thought that only the case of the first banker was covered in
article 4(7). The second banker did not need to be concerned
with the question.

39. Mr. VASSEUR (France) said that he was not sure whether
article 4(7) took account of the situation he had presented. He
inquired whether the second banker should be concerned about
the authority which might have been given to the first banker by
the drawer.

40. Mr. VIS (Chairman of the Committee of the Whole) said
that that question had been dealt with in paragraph 22 of the
report of the Working Group on International Negotiable
Instruments on the work of its fourteenth session (AlCN.9/273).

41. Mr. GUEST (United Kingdom) said that he had no
difficulties with the situation presented by the representative of
France. It was clear from the English text that, if a person took a

complete instrument, provided that he had satisfied the other
conditions, he was a protected holder. In the example given by
the representative of France, the second banker had taken a
complete instrument and he was, therefore, protected.

42. Mr. VIS (Chairman of the Committee of the Whole) asked
whether the French text would be clearer if the words "par lui"
were inserted in article 4(7) after the words "a ete complete".

43. Mr. VASSEUR (France) said that the addition proposed
by the Chairman should appear in all texts.

44. Mr. VIS (Chairman of the Committee of the Whole) said
that the Commission would make the proposed addition to
article 4(7) in all texts.

45. Mr. GRIFFITH (Australia) said his delegation had under
stood that the Working Group at its fourteenth session had
decided to delete the words "by him" in all texts for the reasons
indicated in paragraph 22 of document A/CN.9/273.

46. Mr. VIS (Chairman of the Committee of the Whole) said
that that had been the case, but that the deletion had given rise
to difficulties of interpretation.

47. Mr. GRIFFITH (Australia) said that to restore the words
"by him" would, reintroduce the difficulty which the Working
Group had sought to eliminate.

48. Mr. VIS (Chairman of the Committee of the Whole) said
that the Working Group had deleted the words "by him"
because the instrument might be completed by a person acting
under the authority of the person in possession of the incomplete
instrument.

49. Mr. SPANOGLE (United States of America) said that his
preference was to maintain the English text exactly the way it
was, without the words "by him".

50. Mr. VIS (Chairman of the Committee of the Whole) said
that, if the delegations which used the French language consi
dered that the words "par lui" should be reinserted, the
Commission must accept that view.

51. Mr. DUCHEK (Austria) said that his delegation preferred
that all texts should remain consistent. The words "by him" must
be added in all languages, since the addition of those words to
the French text only might give rise to different interpretations
when the French text was used. He did not know how frequently
the situation arose in which there was one person who was the
holder of an instrument and another person who, acting under
the authority of the first person, completed that instrument. The
frequency with which such a situation arose should determine
whether the words "by him" were included in all texts.

52. Mr. SPANOGLE (United States of America) asked
whether the problem in the French text could be solved by the
insertion, in article 4(7), after the words "was completed", of the
words "after he took it". That would make it quite clear that the
person who took a complete instrument would not have to worry
about the authority given for its completion.

53. Mr. VIS (Chairman of the Committee of the Whole) said
that perhaps it would be better to restore the words "by him" , on
the ground that the Working Group's reasons for deleting them
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might not be of any practical significance. The Working Group
seemed to have had in mind the case of a person holding the
instrument who gave it to someone who filled in the name of the
payee.

54. Mr. SPANOGLE (United States of America) said that he
favoured the insertion of the words "after he took it". He had in
mind the case in which an escrow agent in possession of an
instrument was to enter figures on it when the details of the
transaction were fully known. That person might not be the
holder, and the name of the payee might already be known and
on the instrument.

55. Mr. VASSEUR (France) said that the addition proposed
by the representative of the United States was not very clear. He
preferred the insertion, in article 4(7), after the words "a ete
complete", of the words "par lui ou sous son autorite", since that
would take account of the completion of the instrument by a
person delegated by the holder.

56. Mr. GRIFFITH (Australia) said that, frequently in such
cases, the holder could not be referred to in English by the
words "him" or "her" but by "it". The introduction of personal
pronouns would therefore give rise to uncertainty and difficul
ties in the English text. His delegation accepted the French
proposal to use the words "under his authority", but its first
preference was to leave the text as it was.

57. Mr. VIS (Chairman of the Committee of the Whole) said
he took it that the Commission was in agreement with regard to
the substance of article 4(7). He suggested that the question of
the appropriate wording should be left to a drafting group or to
the representative of France and those representatives who did
not agree with his proposal.

58. It was so decided.

Article 25

59. Mr. VIS (Chairman of the Committee of the Whole) said
that, at its 1984 session, the Commission had made drastic
changes in article 25. The previous text had basically followed
the common-law system, and had corresponded to the dual
concept of holder and protected holder. However, there had
been opposition to such an approach on the grounds that a
person should not be subject to a claim or defence of which he
had no previous knowledge. Under common law, knowledge of
one defence let in all other defences, whether a person knew
about them or not. At the 1984 session, the Commission had
reached the general consensus that there might be merit in the
civil-law approach. However, if the holder had obtained the
instrument by fraud or participated in a fraud, he was subject to
all defences, as was the case under common law. That solution
had been fully endorsed in the Working Group by both civil and
common law representatives.

60. He took it that the Commission agreed to paragraphs (1),
(2) and (2 bis).

61. Speaking as the representative of the Netherlands, he said
that he had difficulty in understanding the word "asserted" in
paragraph (3)(a). He was not sure whether it was enough for the
payee to go to the drawer and assert a claim, or whether the
payee must bring an action against the holder, accusing him of
stealing an instrument.

62. Mr. GRIFFITH (Australia) said that his delegation had
difficulty with the association of the words "asserted" "valid"
and "claim". He could not imagine a case in which it could be
said that a valid claim had been asserted, unless proceedings had
been instituted and a final judgement had been received. The
word "valid" should therefore be deleted from paragraph (3)(a)
and from similar provisions. His delegation was prepared to
accept an interpretation according to which the institution of
proceedings would not be required.

63. Mr. VIS (Chairman of the Committee of the Whole)
agreed that the word "valid" should perhaps be deleted. The
question of validity had to be left to the courts.

64. Mr. CRAWFORD (observer for Canada) inquired
whether the draft was not merely indicating that if the subse
quent judicial review showed that the third person had assisted a
valid claim, the person who had ignored the claim at the time it
had been asserted would have done so at his peril. If the claim
was not valid, the ius tertii was irrelevant.

65. Mr. VIS (Chairman of the Committee of the Whole) said
that a difficulty would arise in cases where a payment had been
demanded from the acceptor of a bill of exchange and, at the
moment payment was demanded, there had been a claim to the
instrument. For example, the payee might tell the acceptor not
to pay because the instrument had been stolen from him. The
text of the draft stated that the acceptor did not have to pay if
the third person, the payee, had asserted a valid claim.
However, the acceptor could require proof of the validity of
such claim.

66. Mr. CRAWFORD (observer for Canada) said that the rule
applied only where the holder was not a protected holder.

67. Mr. VIS (Chairman of the Committee of the Whole)
agreed that that was the case. However, in the example which he
had cited, the acceptor would have to ask whether the drawer
was indeed a thief, and ascertain whether the third person had a
valid claim. Those were the practical difficulties involved. Other
systems which had the ius tertii rule did not proceed in that
manner.

68. Mr. ABASCAL (Mexico) said that he had no problem
with the Spanish text, since it suggested that the third person
would take his claim to court if it was important to determine its
validity. The text provided two advantages: first, the third
person would institute court proceedings only if he believed that
he had the right to assert a claim; second, the acceptor would
have reason to believe that the claim was valid because he would
have received notification of the court proceedings.

69. Mr. DELFINO-CAZET (Uruguay) said that he agreed in
principle with the Chairman of the Committee of the Whole, but
did not agree with the representative of Mexico because he
could not find any specific reference in the Spanish text to the
situation to which that representative had referred. In his view,
there wouid be no substantive change in paragraph (3)(a) if the
word "valid" was deleted.

70. Mr. MAEDA (Japan) said that the problem could be
solved by the inclusion of a reference to article 68(3). He
supported the retention of the word "valid".
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71. Mr. VIS (Chairman of the Committee of the Whole) said
that there still remained the problem of interpreting what was a
"valid claim".

72. Mr. VASSEUR (France) said that the recognition of the
validity of the third person's claim would not necessarily result
from a court decision; it could also result from an amicable
agreement. He therefore proposed that the words "recognized
as such" should be inserted in paragraph (3)(a) after the word
"claim".

73. Mr. VAN SANDICK (observer, International Bar Associ
ation) said that the practising lawyers of the Association had
unanimously agreed that paragraph (3)(a) referred to court
proceedings. The word "valid" seemed to mean that the matter
would remain pending until a court ruling on the issue was
received.

The meeting was suspended at 4.35 p.m. and resumed
at 4.55 p.m.

74. Mr. VIS (Chairman of the Committee of the Whole) said it
was clear that a number of members had difficulty with the use
of the word "valid" in article 25(3)(a). He suggested that the
matter should be dealt with by a drafting group. There was also
the question of whether payment of an instrument to a thief by a
maker or acceptor acting in good faith and without knowledge of
the theft constituted a discharge of liability. Article 68 provided
the answer to that question.

75. Mr. SPANOGLE (United States of America) said he had
difficulty with the insertion of paragraph (2 bis) as a separate
paragraph of article 25. The style and clarity of the article as a
whole would be enhanced if the substance of paragraph (2 bis)
were included in paragraph (2) and in paragraph (l)(b).

76. Mr. VIS (Chairman of the Committee of the Whole) said
that while the suggestion was a sensible one, it had to do with a
drafting change and did not require further discussion at the
present stage.

77. Mr. SPANOGLE (United States of America) said that
paragraph (3)(b) allowed defences that related to theft or
forgery to be raised, while paragraph (2 bis) made no reference
to theft or forgery. The draft Convention should provide for a
defence to be raised on the basis of theft and forgery, which
were as reprehensible as fraud and should be referred to in
paragraph (2 bis).

78. Mr. GRIFFITH (Australia), Mr. MAEDA (Japan) and
Mr. CRAWFORD (observer for Canada) supported the United
States proposal.

79. Mr. VIS (Chairman of the Committee of the Whole) said
that if he heard no objections, he would take it that the
Commission agreed to include references to theft and forgery in
paragraph (2 bis).

80. It was so decided.

81. Mr. VIS (Chairman of the Committee of the Whole)
suggested that, in view of the several proposals for drafting
changes, a drafting group should be established, and that the
secretariat should hold consultations on its composition by the
following day.

82. It was so decided.

Article 26

83. Mr. VIS (Chairman of the Committee of the Whole) drew
attention to the fact that a reference to article 59 had been
added to paragraph (l)(a). Paragraph (l)(b) was still open to
discussion.

84. One question raised by article 26 was whether a holder
who had acted fraudulently to obtain a signature could be
deemed a protected holder. A second question was how far
should one go in allowing defences between immediate parties
where the holder was a protected holder. Should the draft
Convention allow only defences that arose from transactions
between such parties which had given rise to the issuance or
transfer of an instrument, or should it also allow other defences
derived from unrelated transactions? He wished to invite
comments on those questions.

85. Mr. BRANDT (German Democratic Republic) said that
the defences for refusal to pay a protected holder should be
restricted in order to shift the balance in favour of the creditor.
His delegation's position was based on the function of the bill of
exchange as an international negotiable instrument. The legal
consequences of all relations existing outside of the bill of
exchange must be clearly understood by all the parties con
cerned. His delegation was therefore not in favour of increasing
the possibilities of defences, and would prefer the version of
article 26 given in document NCN.9/274.

86. Mr. GRIFFITH (Australia) and Mrs. PIAGGI de
VANOSSI (Argentina) supported the position of the German
Democratic Republic.

87. Mr. VASSEUR (France) said that the use of the word
"oepration" instead of "transaction" in paragraph (1)(b) of the
French text would be more appropriate. He wished to know
whether the term referred to the transaction which gave rise to
the issuance of the instrument or whether it referred to any other
transactions by the parties.

88. Mr. VIS (Chairman of the Committee of the Whole) said
that the first supposition was correct.

89. Mr. VASSEUR (France) said that, while that solution was
possible, the objection could be raised that the drawer of an
instrument could be a creditor of the holder. Would it then be
proper for the drawer to raise his indebtedness as a defence
against the holder?

90. Mr. VIS (Chairman of the Committee of the Whole) said
that the underlying issue was that of the defence to liability. That
difficult question had been debated for several years, and the
Working Group on International Negotiable Instruments had
decided that it should be resolved by domestic legislation.
Different approaches were adopted by the domestic legislation
of individual countries, and the Working Group had merely
provided that where a protected holder and a liable party were
the immediate parties, then any defence arising from an
underlying transaction could be raised against the protected
holder.

91. Mrs. PIAGGI de VANOSSI (Argentina) said that she
endorsed the views expressed by the representative of France on
the use of the term "transaction" in the French text. The same
applied in the case of the Spanish term "transacci6n".
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92. Mr. VASSEUR (France) suggested that article 26(1)(b)
should begin with the words "defences based on the transaction
underlying the instrument".

93. Mr. DUCHEK (Austria), supported by Mr. GANTEN
(observer for the Federal Republic of Germany), said that he
would interpret the term "underlying transaction" as also
covering agreements related to such a transaction. If that was
the Commission's view, it must be reflected in the report.

94. Furthermore, in cases where national law was applicable,
the draft Convention must contain an express statement to that
effect.

95. Mr. GUEST (United Kingdom) said that he endorsed the
statement made by the representative of Austria. Conversely, of
course, it would not be consistent with any common-law
jurisdiction to say, in cases where under national law the defence
based on the underlying transaction would not be available, that
that defence would not be available. A common-law jurisdiction
would have to admit the defence under article 26(1)(b).

96. It was clear that a person who had committed a fraudulent
act in obtaining the signature on the instrument of another party
could indeed be a protected holder. For example, a person
might acquire the instrument as payee of a promissory note, as
protected holder, and subsequently seek a guarantee on that
instrument and use fraud in obtaining the signature of the
guarantor.

97. Mr. VIS (Chairman of the Committee of the Whole) said
that if the example quoted by the representative of the United
Kingdom was the only exception, it would probably not arise in
the context of article 26. In that example, the protected holder
would be the person guaranteed and the party would be the
guarantor.

98. Mr. GUEST (United Kingdom) said that he disagreed with
the view just expressed by the Chairman of the Committee of
the Whole. If a promisor made a promissory note in favour of a
payee, the payee was a holder. The payee took the note, under
conditions that made him a protected holder. He then sought a
guarantor of the liability of the maker of the note. The guarantor
was a party because he had signed the instrument.

99. Mr. VIS (Chairman of the Committee of the Whole),
speaking as the representative of the Netherlands, said that

under the law of negotiable instruments, most systems dealt with
immediate parties. The case under consideration also concerned
immediate parties-a protected holder who had dealt with the
party liable and who was an immediate party together with the
party liable. In such situations, the question of the protected
holder or holder in due course was not really of great import
ance. Basically, the principle of negotiability applied in cases
where remote parties were involved.

100. Most legal systems would make the protected holder who
was an immediate party vulnerable. The Commission would
therefore not be taking an extraordinary step in making the
protected holder vulnerable.

101. He fully shared the concerns voiced by the representative
of Austria, but the question was how the problem under
consideration was to be dealt with. The Commission should not
further protect the protected holder.

102. Mr. GRIFFITH (Australia) said that the issue under
consideration was of great importance. Under the common-law
system, a bona fide holder, who in the case under consideration
was regarded as equivalent to a protected holder, was, save in
exceptional circumstances, entitled to treat a bill of exchange as
cash, on maturity. In any action on the bill and matters relating
to counter-claims arising out of particular transactions or other
transactions that were not regarded as a defence, the rule was
first to pay up on the bill of exchange and then to pursue claims.
That was one of the fundamental advantages of bills of
exchange, including international bills of exchange.

103. Mr. VIS (Chairman of the Committee of the Whole),
responding to a point raised by the representative of the United
States of America, said that the statement made by the
representative of Austria concerned defences, not counter
claims, cross-claims or set-offs.

104. Mrs. KAZAKOVA (Union of Soviet Socialist Republics)
said that her delegation objected to the current wording of
article 26, which constituted a direct departure from the
principle on which the article had originally been based. The
principle in question was that it was extremely important to set
forth a list of the defences that could be used by the protected
holder, without making any reference to any other defences that
might be available under national legislation.

The meeting rose at 6 p.m.

Summary record of the 337th meeting
Tuesday, 24 June 1986, 10 a.m.

[A/CN.9/SR.337]

Chairman: Mr. KARTHA (India)

Chairman of the Committee of the Whole:
Mr. VIS (Netherlands)

The meeting was called to order at 10.10 a.m.

International payments (continued)

(a) Draft Convention on International Bills of Exchange
and International Promissory Notes (continued) (A/CN.91273 ,
AlCN.9/274 and A/CN.9/285)

Articles 4(7) and 25 to 28 (continued)

1. Mr. CHAFIK (Egypt) said that the amendments to the draft
Convention on International Bills of Exchange and Interna
tional Promissory Notes proposed by the Working Group on
International Negotiable Instruments, while they improved the
text, related only to secondary issues and did not address the
major objections which had surfaced at the Commission's
seventeenth session. For example, the criterion of international
ity, which was considered by many members to be too narrowly
defined, had been completely overlooked. With reference to the
distinction between a protected holder and a holder, and the
defences which could be set up against each of them, the
Working Group had ignored the objections raised to the effect
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that the concept was alien to nationallegislations and exchange
law practice, and had simply made a drafting change in
article 4(7). Lastly, although the Working Group had resolved
some of the difficulties caused by having treated the drawer
originally as a guarantor and not as the principal debtor, it had
not gone far enough, since the drawer should remain the
principal debtor until the drawee had accepted the instrument.
The signature of the drawee alone should enable the drawer to
act as a guarantor, since it was the drawee that held the funds
and thus constituted the most effective guarantee of payment.

2. The text was also weighed down by unnecessary references;
for example, article 26(1)(a) mentioned eight other articles of
the draft Convention. In the view of his delegation, the draft
Convention required further revision before it would be ready
for adoption.

3. Mr. VIS (Chairman of the Committee of the Whole) said
that the question at issue in article 26(1)(b) was simply that of
liability on an instrument and whether any defence existed
against such liability. It seemed that the text as it stood was not
completely clear, and he invited proposals for its amendment.

4. The CHAIRMAN, speaking as the representative of India,
said that article 26(1)(b) was an exception to the general rule
that the protected holder took the instrument free from defences
and claims of prior parties. In the view of his delegation, the
Convention should not specify which law was applicable to such
cases, since a determination could be made only by considering
the transaction and the intent of the parties. Accordingly, his
delegation supported the wording of the article as it stood.

5. Mr. GUEST (United Kingdom) said that article 26(1)(b)
was of considerable importance to many common law systems.
His delegation would have preferred it not to have been possible
to raise any defence, even one based on the underlying
transaction. However, the text represented a compromise bet
ween two opposing views, and he trusted that it would be
adopted as it stood.

6. Mr. VASSEUR (France) said that article 26(1)(b) was not
satisfactory; it should be made clear exactly which defences
might be set up. The French text of the article should be
amended to read aLes exceptions fondees sur l'operation sous-
jacente ii l'effet ... ". .

7. Mrs. PIAGGI de VANUSSI (Argentina) agreed that the
article, as worded, was ambiguous. She proposed the amend
ment of the Spanish version of the text to read: a... basadas en la
relaci6n subyacente ... ".

8. Mr. VIS (Chairman of the Committee of the Whole) said
that the proposed amendments could be dealt with in a drafting
group.

9. Mr. DUCHEK (Austria) said that it was not clear what the
position was with regard to set-offs and local law. Under some
legal systems, set-offs constituted substantive rather than pro
cedurallaw and were, in fact, considered defences. It might be
preferable in the view of some delegations for set-offs, where
applicable, to complement the defences available under the
draft Convention. However, other delegations wished the list
contained in the draft Convention to be exhaustive and for local
defences to be excluded. So the question arose whether coun
tries which considered set-offs to be substantive law could use
them as a defence in addition to those defences provided for in
the draft Convention.

10. The wording used in article 25(1)(c) was much broader
than that in article 26(1)(b). The wording of the latter article
should be aligned with the wording of article 25(1)(c) , since both
dealt with relations between a party and a holder.

11. Mr. VIS (Chairman of the Committee of the Whole),
referring to article 26(1)(b), said that, although set-offs were a
defence under some legal systems, that was certainly not the
case under others. It appeared that the text as it now stood
would be acceptable to common-law and some other countries.
It seemed to him that such remedial actions as counter-claims or
set-offs would remain in place; the draft Convention would not
abolish them. The Commission should concentrate its debate on
liability on the instrument and what defences were available.

12. Mr. DUCHEK (Austria) said that his delegation could
support that interpretation, provided that the Commission's
report stated that matters such as set-offs, together with other
obligations, were not dealt with in the article in question. It
would then be clear that there was scope for national law to
apply. It should be noted that the Working Group on Interna
tional Negotiable Instruments had stated (AlCN. 9/273,
para. 20) that article 25(1)(c) should be in accord with
article 26(1)(b), a view which his delegation endorsed.

13. Mr. MAEDA (Japan) said that his delegation supported
the suggestion made by the secretariat in document AlCN.9/
WG.IVIWP.30 concerning article 26(1)(b). There was no need
to distinguish between holders who were protected and those
who were not. The present wording of articles 25(1)(c) and
26(1)(b) was the product oflengthy negotiation. It did not seem
advisable to his delegation to leave the matter to national law.

14. Mr. SPANOGLE (United States of America) recalled that
originally articles 25(1)(c) and 26(1)(b) had had the same
wording. A compromise formulation, however, had been agreed
upon for article 26(1)(b) in order to accommodate the special
treatment of the protected holder under some common-law
systems. Nevertheless, under all systems a non-protected holder
was subject to all defences that could be raised as to a
transaction between that holder and the immediate party. 'That
being the case, it was better to keep the existing text of
article 25(1)(c) as being representative of the current law of the
majority, rather than changing it unnecessarily for the sake of
internal consistency.

15. Mrs. KAZAKOVA (Union of Soviet Socialist Republics)
said that she supported the United States view. Austria was
proposing not simply a drafting change but a substantial change
of approach.

16. With regard to the document referred to by the representa
tive of Japan, the secretariat had indeed made a proposal for a
drafting change; but since article 26(1)(b) was not being
amended, there was no need to amend article 25(1)(c).

17. Mr. GRIFFITH (Australia) and Mrs. PIAGGI de
VANUSSI (Argentina) said that they agreed with the United
States representative.

18. Mr. GUEST (United Kingdom) said that he agreed with
the representatives of the United States and the Soviet Union.

19. Mr. DUCHEK (Austria) pointed out that his suggestion
represented also the view of the Working Group expressed in its
report. While article 26(1)(b) allowed a party to set up defences
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against a protected holder based only on the underlying transac
tion, a holder, on the other hand, could not become a protected
holder if he had knowledge of defences to contractual liability
based on a transaction other than the underlying transaction. He
himself did not see why the holder's knowledge of other matters
should be of consequence to his relation to the party. Obviously,
thedefences intended in article 25(1)(c) were set-offs. Further
more, although the Commission had decided earlier that set-offs
were not covered by article 26 and although the language of
articles 25(1)(c) and 26(1)(b) was different, the reference in the
latter was also clearly to set-offs. There had been much
theoretical discussion, but no examples given of any real
differences between the issues dealt with in the two articles. If
the majority wished to maintain a distinction, however, he
would not object.

20. Mr. CRAWFORD (observer for Canada) said that the
Convention must be acceptable to the banking community. If a
bank took care to preserve its position as a protected holder, it
was only fair that it should be subject to a narrower range of
potential defences, of delaying or defeating conditions, even in
its relations with immediate parties. The arguments of the
representative of Austria had more force in the case of a non
protected holder. However, the Convention had to strike a
proper balance between the various issues and, in his view, the
text as it stood had achieved the right balance.

21. Mr. VIS (Chairman of the Committee of the Whole) said
that he would take it, if he heard no objection, that the
Commission wished to retain the current text of articles 25(1)(c)
and 26(1)(b) and to refer the amendments to the drafting group.

22. He would also take it, if he heard no objection, that the
Commission wished to adopt articles 26(1)(c), 26(2), 27(1),
27(2) and 28.

23. It was so decided.

24. Mr. HERRMANN (International Trade Law Branch)
noted that the Working Group, in its deliberations on the
articles dealing with the holder and the protected holder, had
considered that the current formulation of article 4(7) was
probably too broad in its requirement that a protected holder
should have no knowledge of any defences under article 25. The
Working Group had felt that a holder could become a protected
holder if he had knowledge only of defences arising from a
transaction between himself and the immediate party other than
the underlying transaction, and that article 4(7)(a) should there
fore require only a lack of knowledge of defences under
article 25(1)(a), (b) and (d) and of defences arising from the
underlying transaction between himself and the immediate
party.

25. Mr. GUEST (United Kingdom) said that he agreed. If, for
instance, a maker asserted a previous claim against a payee in
whose favour he had made a promissory note, it would not be
sensible to deprive that payee of his status as a protected holder
under the Convention.

26. Mr. SPANOGLE (United States of America) agreed that
notice of defences arising from other transactions not involved in
the instrument should not disqualify one as a protected holder.
He believed, however, that it would be going too far to eliminate
any reference to article 25(1)(c). Some reference should be
retained in article 4(7) to knowledge of defects in the transaction

between the party and the person from whom the holder took
the instrument, which knowledge should disqualify the holder
from becoming a protected holder.

27. Mr. VIS (Chairman of the Committee of the Whole) said
that the United States representative had introduced an interest
ing refinement. If, for instance, in an underlying transaction
consisting of a sale of goods, A issued a note to a payee who
transferred it to Band B noticed that the goods were defective,
that knowledge would prevent B from becoming a protected
holder. On the other hand, if the payee in that same transaction
had a debt with A on a loan which had nothing to do with the
note, and B had knowledge of that loan, that would not prevent
B from becoming a protected holder.

28. Mr. GUEST (United Kingdom) considered that a holder
who had knowledge of a defect in an underlying transaction
was still a protected holder but could raise a defence under
article 26(1)(b) even though he was a protected holder.

29. Mr. MAEDA (Japan) said that he agreed with the
distinction made by the United States representative. He also
agreed with the formulation in paragraph 6 of document N
CN.9/WG.IV/WP.30.

30. Mr. VASSEUR (France) saw no difference between the
two examples given by the Chairman of the Committee of the
Whole: the holder in both cases was a protected holder.

31. Mr. VIS (Chairman of the Committee of the Whole)
remarked that if, as the representative of France maintained,
knowledge of a defect did not disqualify a holder from becoming
a protected holder, that would go against a long-standing
consensus in the Commission.

32. At any rate, he believed that there was general agreement
that article 4(7), in its reference to all defences mentioned in
article 25(1), went too far. The issue with regard to article 4(7)
was whether a holder's knowledge of a transaction with a remote
party affected his status as a protected holder.

33. Mr. SPANOGLE (United States of America) wondered
whether his point was perhaps already covered in article
25(1)(b) by the formulation "arising from the circumstances as a
result of which he became a party". If so, he would not insist and
would accept the proposed amendment. He asked what in fact
was covered by article 25(1)(c) but not by article 25(1)(b).

34. He shared some of the concerns raised earlier by the
representatives of France and Egypt. It might be better not to
include a cross-reference in article 4(7), but simply to state what
was meant even at the risk of repetition.

35. Mr. GUEST (United Kingdom) observed that initially the
debate had centred on whether the reference in article 25(1)(c)
to a defence based on any transaction was perhaps too wide. The
United States delegation had thus raised a point regarding the
situation of a holder who had knowledge of a defence based on
an underlying transaction. The Chairman of the Committee of
the Whole had introduced a different question relating to
article 25(1 )(b), regarding knowledge of defences between other
parties: that was a different matter which needed to be discussed
separately.

The meeting was suspendedat 11.30' a. m. and resumed at noon.
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36. Mr. VIS (Chairman of the Committee of the Whole) said
there appeared to be general agreement that a holder who had
knowledge of a defence based on an underlying transaction was
not a protected holder. However, if the transaction on which the
defence was based was an unrelated transaction, the question
whether the holder was protected or not was immaterial, since
article 26 would apply, as the representative of the United
Kingdom had pointed out. The distinction would matter only in
so far as the shelter rule (article 27) was applied in the case of
subsequent holders.

37. Mr. CRAWFORD (observer for Canada) questioned
whether a defence based on an unrelated transaction between a
holder and a drawer constituted a defence to contractual
liability, as referred to in article 25(1)(c).

38. Mr. VIS (Chairman of the Committee ofthe Whole) noted
that article 4(7)(a) defined a protected holder as one who "was
without knowledge of a claim to or defence upon the instru
ment"; however, rather than defining any such defences, the
article merely made a reference to article 25. He believed it
would be more useful for article 4(7)(a) to identify clearly those
defences or claims.

39. Mr. GUEST (United Kingdom) agreed that the distinction
as to whether or not a holder was protected might make a
difference in the case of the application of the shelter rule if
article 25(1)(c) were deleted from the text of the draft Conven
tion. He cited as an example a case in which party A issued a
note made payable to party B; if, on taking possession of the
note, party B knew of a defence based on the underlying
transaction, B would nevertheless continue to be a protected
holder. If B then transferred the instrument to a third party, that
party would also qualify under the shelter rule as a protected
holder, subject to the limitations set out in article 27(2).

40. Mr. CHAFIK (Egypt) said that the question required a
great deal of reflection. He proposed that the matter should be
considered by a small working group, which would then submit a
clearly worded proposal on the subject for discussion by the
Commission.

41. Mr. VIS (Chairman of the Committee of the Whole)
endorsed the proposal made by the representative of Egypt and
suggested that a small working group composed of the represen
tatives of Egypt, France, Japan, Mexico, Nigeria and the United
Kingdom and the observer for Canada should be established to
redraft article 4(7) with a view to formulating a specific
definition of defences that would replace the reference to
article 25.

42. It was so decided.

Article 41

43. Mr. VIS (Chairman of the Committee of the Whole)
explained that the article dealt with the liability of a party
(transferee) who acquired an instrument by mere delivery rather
than by endorsement and delivery. Since the transferor of the
instrument would not have endorsed it, he would not, under a
general rule of negotiable instruments law, have any liability on
that instrument. However, most legal systems recognized that a
transferor by mere delivery did in fact have liability in certain
cases. The way in which such cases of liability were dealt with
depended on the legal system in question, a situation which

could give rise to a high degree of uncertainty. Consequently, it
had been deemed necessary for the draft Convention to contain
a specific provision for dealing with such cases.

44. The draft text of article 41 had been acceptable to countries
from both the common-law and civil-law systems. Once the text
had been formulated, the drafting group responsible for it had
concluded that the same rules should apply to a transferor by
endorsement, so as to ensure that one mode of transfer did not
entail greater liability than the other.

45. Mr. VASSEUR (France) said that he was in favour of
article 41 as currently worded. However, he suggested that, in
order to make it clear that the article applied to all transfers,
whether by endorsement or mere delivery, the words "even by
mere delivery" should be inserted in the first line of article 41
after the word "instrument".

46. Mr. BRANDT (German Democratic Republic) said that
he was in favour of article 41 and of the proposed amendment.

47. Mr. DRUEY (Observer for Switzerland) likewise sup
ported the French amendment. He suggested that article 41
should be given a separate heading as it was not covered by the
one preceding article 40.

48. Mr. VIS (Chairman of the Committee of the Whole) said
that that was a matter for the drafting group.

49. If he heard no objection, he would take it that the
Commission wished to adopt article 41.

50. It was so decided.

Article 5

51. Mr. GRIFFITH (Australia) said that article 5 as currently
drafted was tautological. His delegation would prefer to delete
the final phrase.

52. Mr. VASSEUR (France) agreed.

53. Mr. GUEST (United Kingdom) said that he would have
some difficulty with such a proposal. The aim of the Working
Group had been to cover situations in which, even if a person
did not have actual knowledge of a fact, he did have knowledge
of circumstances from which he should have inferred the
particular fact, had he not deliberately ignored it.

54. Mrs. PIAGGI de VANUSSI (Argentina), Mr. GANTEN
(observer for the Federal Republic of Germany), Mr. MAEDA
(Japan), Mr. PISEK (Czechoslovakia), Mrs. ADEBANJO
(Nigeria) and Mr. DELFINO-CAZET (Uruguay) said that they
too were in favour of leaving article 5 as it stood.

55. Miss PULIDO (observer for Venezuela) said that the
article should state in more objective terms what constituted
knowledge of a fact.

56. Mr. SPANOGLE (United States of America) supported
the article as currently worded. The last phrase did add
something, for it covered the doctrine of wilful ignorance. The
existing formulation gave the courts an opportunity to examine
the circumstances under which a transaction had taken place.
Moreover, it was one that had been used in other conventions
prepared by the Commission.

I
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57. The CHAIRMAN, speaking as the representative of India,
supported the present formulation of article 5, which reflected
the wording used in previous conventions prepared by the
Commission.

58. Mr. ILLESCAS ORTIZ (Spain) pointed out that the last
phrase of article 5 established a presumption, which it should be
possible to disprove in a court of law. Accordingly, he suggested
that the words "unless proved otherwise" should be added at the
end of the article.

59. Mr. VAN SANDICK (International Bar Association) said
that some comments submitted to the Association were not
entirely supportive of the wording of article 5. In actual practice
the article might not operate exactly as the Commission
expected. One comment had noted that it was not clear from
article 5 whether "knowledge" meant knowledge of facts (which

would give rise to a claim or defence) or knowledge that those
facts as a matter of law amounted to a claim or defence. The
defences outlined in article 25 would vary considerably depend
ing on the law governing a particular contract or the circumst
ances giving rise to a defence. It might be very difficult to prove
knowledge of the existence of a defence, as opposed to the
existence of the fact giving rise to a defence. Where interna
tional transactions were involved, it might be necessary to show
that a holder was aware of the legal consequences of certain facts
under foreign laws. The author of the comment was not aware of
any system that presumed knowledge of foreign laws and he
therefore felt that the article should make it clear that "know
ledge" meant knowledge of the facts giving rise to a defence and
not of the legal consequences of such facts .•

The meeting rose at 1 p.m.

Summary record of the 338th meeting
Tuesday, 24 June 1986, 3 p.m.

[A/CN.9/SR.338]

The meeting was called to order at 3.10 p.m.

Co-ordination of work

1. Mr. SEN (Secretary-General, Asian-African Legal Consul
tative Committee) recalled that the Commission's establishment
in 1968 had proved particularly welcome to developing nations
in their quest for the development of international trade norms
that were suited to the needs of the changing structure of the
international community in the years following decolonization.
Such nations had felt that existing international trade law was a
product of, and unduly benefited, the developed Western world
and that developed and developing countries must pool their
expertise in order to arrive at a more just solution.

2. The Asian-African Legal Consultative Committee had thus
been very happy to respond to the call for co-operation
addressed to it by the Commission's Chairman in 1969, following
which the active participation of the Commission's secretariat
had helped to establish a close working relationship between the
two bodies. Subsequently, at its 1970 session at Accra, the
Committee had established an open-ended standing sub
committee on international trade law with the task of preparing
model contracts for commodity sales transactions, an item then
pending consideration by the Commission and of particular
interest to developing countries, exporters of agricultural pro
duce, minerals and other raw materials. Three model contracts
developed at successive sessions of the Committee with the
active participation of the Commission's secretariat had finally
been adopted in 1976 and published a year later as documents of
the Economic and Social Council.

3. Another topic on which the Committee had worked closely
with the UNCITRAL secretariat was international commercial
arbitration. The impetus for the Committee's work had been
provided by the report of the Commission's Special Rapporteur,
who had envisaged the possibility of establishing regional and
national institutions in the third world to handle international
arbitration, with a view to promoting wider acceptance of
arbitration as a means of settling commercial disputes. The

Committee had first discussed that possibility in 1974 and, at its
Baghdad session in 1977, had decided to establish two regional
arbitration centres, the functions of which included promoting
the Arbitration Rules adopted by the Commission in 1976. The
UNCITRAL secretariat had been closely associated with the
establishment of the regional centres, ensuring that, in arbitra
tions administered by them, the UNCITRAL Arbitration Rules,
adapted to suit the needs of institutional arbitration, were
applied. The Committee had thus been the first organization to
promote the UNCITRAL Rules, even before the General
Assembly had recommended their adoption.

4. In 1977, following consideration of the Committee's recom
mendations for possible amendments to the 1958 Convention on
the Recognition and Enforcement of Foreign Arbitral Awards,
the Commission had decided to undertake the preparation of a
model law on arbitration. The model law had finally been
adopted at the Commission's eighteenth session and was sure to
assist many developing countries in establishing a legal
framework for the conduct of arbitrations within their ter
ritories; it was thus bound to have a significant impact on the
growth of national institutions capable of handling the settle
ment of disputes between parties under different jurisdictions.
The Committee, at its 1986 session, had recommended that its
member Governments consider the model law.

5. The UNCITRAL secretariat had also been represented at
various seminars on commercial arbitration held over the years
under the Committee's auspices ,md had sponsored jointly with
the Committee seminars on arbitration and other aspects of
trade law. The two bodies had also co-operated actively with
regard to shipping and industrial contracts and the Commission's
project on the latter had in fact been undertaken at the
Committee's suggestion.

6. Apart from the close links which existed between the two
bodies at working level, he believed that their co-operation had
helped many developing countries to play a wider role in the
work of UNCITRAL itself. Since the Committee considered the
Commission's report at each of its annual sessions, it helped
place special emphasis on the Commission's work, and the notes
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on UNCITRAL's work which it prepared for Sixth Committee
debates helped its member States to participate more effectively
in discussions on the Commission's report.

7. In the face of harsh economic and political realities, the idea
of establishing a new international economic order no longer
evoked the enthusiasm and zeal to reform and restructure the
world economy that it once had. The quiet and steady work of
bodies such as UNCITRAL would help to bring about that new
order in practical terms, however, and the Committee was
grateful therefore to the Commission for fostering and
strengthening .the close working relationship that existed
between their two bodies.

International payments (continued)

(a) Draft Convention on International Bills of Exchange
and International Promissory Notes (continued) (NCN.9/273,
NCN.9/274 and NCN.9/285)

Articles 5, 23, 23 bis, 25 and 26

8. Mr. VIS (Chairman of the Committee of the Whole)
recalled that, at its previous meeting, the Commission had
considered the definition of knowledge given in draft article 5 as
it appeared in document A/CN.9/274. The vast majority of
members had taken the view that, while the definition was not
totally satisfactory, it could be retained. If he heard no
objection, he would take it that the Commission decided to
adopt draft article 5 as it appeared in document NCN.9/274.

9. It was so decided.

10. Mr. VIS (Chairman of the Committee of the Whole)
pointed out that the concept of "knowledge" was used in several
articles of the draft Convention, in some cases with the
qualifying phrase "provided that such absence of knowledge was
not due to his negligence" and in some cases without. The
Commission should now determine whether the use of that
qualifying phrase was in fact justified in the instances in which it
was used. The Commission might start by considering the use of
that phrase in draft articles 23(2) and 26(1)(c) and ask itself
whether in fact the simple definition of knowledge given in
article 5 would not be adequate.

11. Mr. SPANOGLE (United States of America) explained
with regard to draft article 26(1)(c) that it was a traditional
argument of the defence in cases of fraud that the party
concerned had signed an instrument without knowing that his
signature would make him a party to it. However, there was an
opposing argument that the party should have read what he had
signed. The definition in article 5 did not cover that eventuality,
for draft article 26 implied that parties had an obligation to seek
out information before signing an instrument.

12. Mr. ABASCAL (Mexico) said that in Mexico the concept
of fault or negligence was covered by the term "culpa". The term
"negligencia" did not mean anything under Mexi,can law. The
concept of "negligencia" would therefore have to be clarified in
Mexico and other civil-law countries.

13. Mr. VASSEUR (France) commented that, while the
United States representative had explained the purpose of the
qualifying phrase perfectly, he believed that an international
legal text should not seek to over-refine concepts. That could

give rise to ambiguities when the Convention must instead
establish very clear concepts. The Convention might not cover
every single eventuality, but it was up to the law courts of each
country to interpret it in each case. Once the concept of
"knowledge" had been defined in article 5, it must not be
qualified in subsequent articles. In any case, two different
concepts were involved in the present instance: draft article
23(3) first stated that a party or drawee who paid a forged
instrument was not liable under the Convention if, at the time he
paid the instrument, he was without knowledge of the forgery.
The second concept, namely that such absence of knowledge
must not be due to his negligence, was governed by common law
and should not come within the purview of the draft Conven
tion. All references to negligence should therefore be deleted
from the draft.

14. Mr. GUEST (United Kingdom) pointed out that the
Commission could not take a blanket decision on all the
instances in which the possibility of negligence was invoked in
the draft Convention. Each specific instance must be considered
in order to determine whether or not it was appropriate to
include the reference to fault or negligence. In that connection,
he wished to point out to the representative of France that not
all common-law systems might be adequate to address cases of
negligence.

15. Concerning the reference to negligence in draft article
26(1)(c), and also in draft article 25(1)(d), he agreed with the
United States representative that the party signing an instrument
must take the necessary care to check its contents. If the
reference to negligence in article 26(1)(c) was deleted, he was
quite sure that the provisions of article 26 would simply not be
applied in the United Kingdom. It was also very doubtful
whether common law would remedy the results of such negli
gence in his country. He would therefore prefer to retain the
reference to negligence while recognizing that, if the concept
was unintelligible in other legal systems, it would have to be
reformulated.

16. Mr. MAEDA (Japan) supported the arguments put for
ward by the representatives of the United States and the United
Kingdom. The issues raised in draft articles 25(1)(d) and
26(1)(c) were issues of real defence and the scope of the concept
of real defence should not be too broad. The reference to
negligence should therefore be retained.

17. Mrs. KAZAKOVA (Union of Soviet Socialist Republics)
recalled that when the Working Group had drafted articles 25
and 26, the reference to negligence had been included to show
that those articles covered real lack of knowledge and that the
defence argument of ignorance could not be invoked unjustifi
ably. The clarification provided by the United States representa
tive bore out that interpretation. Articles 25 and 26 referred to
real lack of knowledge and not simply to lack of knowledge as
defined in article 5.

18. Mrs. PIAGGI de VANOSSI (Argentina) said that the
reference to negligence in articles 25 and 26 should not be
deleted, because a distinction should be drawn between absence
of knowledge as defined in article 5, which was an objective
concept, and negligence, which was more subjective in meaning.

19. Mr. VIS (Chairman of the Committee of the Whole) asked
whether all the members were convinced that there were valid
reasons to retain the current text.

i
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20. Mr. GANTEN (observer for the Federal Republic of
Germany) said that his delegation supported the text only in so
far as articles 25 and 26 were concerned.

21. Mr. VASSEUR (France) said that, in the interest of
consistency, article 5 must be modified to redefine the concept
of knowledge.

22. Mr. GANTEN (observer for the the Federal Republic of
Germany) said that, in order to meet France's objection, the
phrase "unless stated otherwise in this Convention" could be
added to article 5. In other words, where there was no reference
to negligence, the definition of knowledge in article 5 would
stand.

23. Mr. CRAWFORD (observer for Canada) said there were
11 references to "knowledge" in the draft Convention, 6 of
which were linked with the concept of negligence. The Working
Group had had valid policy reasons for linking the concept of
knowledge to absence of fault for some purposes and not for
others.

24. Mr. VASSEUR (France) said that if the draft Convention
referred to exceptions to the definition contained in article 5,
that definition no longer held.

25. Mr. VAN SANDICK (observer, International Bar Associ
ation) said that, if knowledge was defined in article 5, it should
have the same meaning throughout the draft Convention.
However, that definition did not work in all situations. He
would welcome some clarification on the standards used to
measure negligence by the courts, in particular as they related to
subjective and objective negligence.

26. Mr. DRUEY (observer for Switzerland) said that he
shared France's view. A reservation should not be made in
article 5. On the other hand, the use of the concept of
negligence in articles 23, 25 and 26 demonstrated the narrow
ness of the definition of knowledge contained in article.5. That
concept therefore required further elucidation.

27. Mr. ANGELICI (Italy) said that he saw two possibilities:
either to delete article 5 and clarify in each article the relevant
concept of knowledge, or to follow France's suggestion and
make an effort to unify the concept of knowledge. In his view
the first possibility was preferable.

28. Mr. SPANOGLE (United States of America) said that he
supported Switzerland's position. The English version of the
draft Convention set up two separate conditions: one related to
the definition of knowledge and the other related to negligence,
there being no necessary overlap between the two. He would be
interested to hear more from the civil-law countries about their
difficulties with the concept of negligence.

29. Mr. VIS (Chairman of the Committee of the Whole) said
that there appeared to be a general consensus that the definition
contained in article 5 was inadequate in the context of the
defences referred to in articles 25 and 26. He asked whether, in
article 23(2), there was a similar justification for modifying the
concept of knowledge contained in article 5.

30. Mr. SPANOGLE (United States of America) gave an
example from United States traditional banking usage in which a

payee was able to evade the rule that cash must not be paid out
over the counter from a corporate account by, for example,
opening an account and then drawing cash from that account. A
bank might in fact handle such an instrument without knowing
that anything was wrong, but it would be violating the traditional
practice.

31. Mr. VIS (Chairman of the Committee of the Whole) asked
whether article 5 would not apply in that case.

32. Mr. SPANOGLE (United States of America) said that the
payee might say that he had permission for the transaction.
However, the bank had a duty of care, and it would expect to
bear the risk of not handling the instrument properly. Failure to
follow the normal banking practices would be considered
negligence. He therefore felt that the negligence requirement
must be retained in articles 23 and 23 his.

33. Mr. GUEST (United Kingdom) said that the success or
failure of the draft Convention would depend to a large extent
on its acceptance by the bankers of various countries. The
question was what duty a banker had when collecting a note. He
might have no duty, and therefore no liability; he might be liable
only if he collected an instrument to which there was no title; he
might be liable only in the absence of knowledge under the
extended concept of article 5; or, as the representative of the
United St.ates had said, ordinary banking practices might have to
be examined to see whether the bank had been negligent.

34. The proposed draft fell somewhere in the middle of that
spectrum. It might not appeal to bankers in countries where the
liability of the collecting banker was minimal. However, in a
country like the United States, there might be strong pressure to
retain the concept of negligence. A political solution might
therefore have to be adopted in order to ensure that the draft
would not be too unacceptable to any banking community.

35. Mr. VASSEUR (France) said that he supported the views
of the representative of the United States because French banks
were taking a cautious approach to the draft Convention, and
there had even been some pressure on the Government not to
sign or ratify it. Under French law, a collecting bank which paid
a note on which the signature appeared to be in order could not
be held liable. If articles 23 and 23 his were interpreted as
increasing the banks' liability, their reservations might turn into
outright hostility towards the draft Convention. He felt, there
fore, that the meaning of negligence must be clarified.

36. Mrs. KAZAKOVA (Union of Soviet Socialist Republics)
said that the text of article 23 had been the result of a
compromise reached with great difficulty. The previous text had
created even more difficulties for civil-law countries. Under the
current text, the bank would be negligent if it paid an instrument
after receiving notification that the instrument had been stolen
or had fallen into the hands of a dishonest holder. That would be
the case even where the notification had not reached the person
in the bank who was authorized to act upon it, in other words,
even if the bank did not "know" that the instrument was in the
hands of a swindler.

37. Articles 25 and 26 referred to an actual absence of
knowledge, which was not the same as that defined in article 5.
Such an absence of knowledge might be taken into account in a
defence if it had been caused by negligence. Thus article 5 must
be retained, first, because it arose from article 4 and was
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needed in order to define a protected holder, and second,
because its deletion would make it necessary to amend the other
articles under discussion.

The meeting was suspended at 4.40 p.m. and resumed
at 5.10 p.m.

38. Mr. VIS (Chairman of the Committee of the Whole) said
that there were different interpretations of article 5, in particu
lar as a result of the addition of the words "or could not have
been unaware of its existence". Some delegations seemed to feel
that those words contained elements of negligence which courts
could take into account in determining whether or not a person
had knowledge of a fact.

39. Mr. MAEDA (Japan) said that the word "negligence"
should be retained in paragraphs (2) and (3) of article 23. In
article 5, the words "could not have been aware of its existence"
referred to one aspect of knowledge, and should not be
construed as implying negligence. Article 5 should therefore
remain without change.

40. Mr. GANTEN (observer for the Federal Republic of
Germany) said that his delegation preferred to delete the words
"provided that such absence of knowledge was not due to his
negligence" in paragraphs (2) and (3) of article 23.

41. Mr. ILLESCAS ORTIZ (Spain) said that the question
being discussed had both a formal and a substantive aspect. The
formal aspect presented problems not because of knowledge,
but rather because of the absence of knowledge of certain
circumstances. The Commission was discussing the absence of
knowledge on the part of one of the persons involved in a
transaction relating to a negotiable instrument. Moreover, apart
from the absence of knowledge, there was also absence of
knowledge due to negligence. Perhaps article 5 should contain a
second paragraph defining absence of knowledge due to negli
gence. In that way, the Commission would do justice to
Cartesian logic and, at .the same time, it would make the concept
of negligence more precise.

42. With regard to substance, the consequences of the absence
of knowledge due to negligence were completely different in the
four cases contained in articles 23, 23 his, 25 and 26. In
articles 25 and 26, the retention of the concept of absence of
knowledge due to negligence strengthened the negotiable instru
ment and decreased the number of defences. On the other hand,
in article 23, the retention of the concept of absence of
knowledge through negligence meant that banks might be
subject to increased liability under certain systems of civil law.
Perhaps the Commission should include a definition of absence
of knowledge due to negligence and decide later whether to
retain that term in articles 23, 23 his, 25 and 26. The Commis
sion should also consider the consequences of retaining the text
in its current form.

43. Mr. VIS (Chairman of the Committee of the Whole) said
that he was not in a position to draw a conclusion. He wished to
refer briefly to the other articles in which the concept of
knowledge was relevant, namely articles 4(7), 1l(2)(a),
41(1)(c), 41(2) and 68(3).

44. With regard to article 4(7), article 5 in its current form
would be applicable, and he took it that the Commission
accepted the concept of knowledge as defined in article 5.

45. Mr. VASSEUR (France) said that, in article 4(7), the
word "knowledge" referred to the knowledge of the protected
holder, and it was clear that that provision should be consistent
with article 26, which referred to the protected holder.

46. Mr. VIS (Chairman of the Committee of the Whole) said
that, in article 4(7), the reference was to the holder who was
without knowledge, and that was one of the elements of
protected-holder status.

47. He referred briefly to articles 1l(2)(a), 41(1)(c), 41(2) and
68(3). It was his impression that the Commission agreed that
article 5 in its current form was applicable to all of those articles.

48. The Commission was left with a few instances in which
absence of knowledge contained the element of negligence,
namely in articles 23, 23 his, 25 and 26. He took it that the
Commission wished to retain the concept of negligence in those
articles, and to refer the question ofthe deviation from article 5,
which had been raised by the representative of France, to a
drafting group.

Article 1

49. Mr. CHAFIK (Egypt) said that the substantive issue in
article 1(2) was the criteria for determining when a bill of
exchange or promissory note became international. In his view,
a bill of exchange was drawn up within a national framework, in
which case article 1(2) would not apply. However, when that bill
of exchange was endorsed or guaranteed in another country, an
international element entered into the life of that bill of
exchange. He wondered why such an instrument was not subject
to article 1(2); once it was established in an international way, it
remained international. The Working Group had not dealt with
that question.

50. Mr. VIS (Chairman of the Committee of the Whole) said
that when the Commission had just taken up the question of
negotiable instruments, it had requested the secretariat to
consider ways in which the question could be approached. One
of the proposals advanced had been that the existence of an
international element in the use of an international negotiable
instrument should be one criterion for the application of the
uniform rules on bills of exchange and promissory notes. The
Commission had subsequently decided that a new international
instrument was required. It was against that background that
article 1 of the draft Convention on International Bills of
Exchange and International Promissory Notes had been intro
duced in order to define the international instrument to be
governed by the Geneva Uniform Law. Consequently, instru
ments drawn under national law and endorsed in a foreign
country were not covered by the draft Convention. The interna
tional element mentioned in article 1(2)(a) of the draft Conven
tion was the formal requisite of a negotiable instrument.

51. Mr. CHAFIK (Egypt) said that in the current draft
Convention the notion of internationality was too narrowly
defined. However, it was too late to seek to extend its scope of
application.

52. Mr. GUEST (United Kingdom) said that, at its previous
session, the Working Group on International Negotiable Instru
ments had amended article 1 of the draft Convention in such a
way as to require the words "international bill of exchange" to
be included in both the heading and the text of an international
bill of exchange. A preference had been expressed to him by
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certain banks for the use of the words "international bill of
exchange" in the heading only. While he did not feel very
strongly about the matter, he wondered whether the use of the
words in the heading alone would not indeed suffice.

53. Mr. VIS (Chairman of the Committee of the Whole) said
that the reason for the approach adopted was that it was possible
to alter an international bill of exchange by inserting the words
"international bill of exchange" at the top of the instrument;
hence the need for those words to appear in the very text of the
instrument.

54. Mr. GUEST (United Kingdom) said that he was satisfied
with that explanation.

55. Mr. GANTEN (observer for the Federal Republic of
Germany) said that it must be made very clear that an
international bill of exchange was indeed international. He had
been urged to try to convince the Commission that the heading
on international bills of exchange should be in the same
language all over the world. While acknowledging that it would
be difficult for a United Nations convention to advocate the use
of a single language, he was mindful of the problems faced by
bankers and other persons who dealt with international bills of
exchange. English should be chosen as that common language
since it was the language most widely used in international
banking circles. He therefore proposed that the text of the draft
Convention should provide for the use of the English language
on the heading of international bills of exchange.

56. Mr. CHAFIK (Egypt) said that the implementation of that
proposal would lead to a conflict of languages. He wished to
propose instead that a colour, such as the colour of the United
Nations flag, should be used as a means of identification.

57. Mr. VIS (Chairman of the Committee of the Whole) said
that he did not think that the Commission should pursue the
proposal made by the observer for the Federal Republic of
Germany, since it was unlikely to receive full support.

58. Mr. PELICHET (observer, Hague Conference on Private
International Law) recalled that at the previous session of the
Working Group he had proposed a restructuring of article 1 of
the draft Convention. That proposal (A/CN.9/273, para. 61) had
been motivated by the lack of internal logic in the structure of
the current draft article, which unfortunately combined two
quite separate elements. Article 1(2) referred to elements
concerning the implementation of the draft Convention itself, as
well as to elements concerning the validity of an instrument
when the draft Convention came into force. It was essential to
draw a distinction between those two elements. Moreover, the
entire structure of the draft Convention was based on an
autonomy of will which operated at two levels. At the interna
tionallevel, it related to conflicts of law, while, at a second level,
a person wishing to draw an instrument under the draft
Convention was able to choose a certain legal system under
which he had a further choice between a new system and an
existing system. It was generally understood that the draft
Convention would set up an optional system and was not
designed to replace existing national systems. Article 1 of the
current draft Convention did not clearly bring out that element
of choice. That was why he had proposed the words: "This
Convention applies to an international bill of exchange when the
instrument contains the words 'International Bill of Exchange"'.
Such a wording would clearly establish the prerequisite for the
application of the future convention.

The meeting rose at 6 p.m.

Summary record of the 339th meeting
Wednesday, 25 June 1986, 10 a.m.

[A/CN.9/SR.339]

Chairman: Mr. KARTHA (India)

Chairman of the Committee of the Whole:
Mr. VIS (Netherlands)

The meeting was called to order at 10.10 a.m.

International payments (continued)

(a) Draft Convention on International Bills of Exchange
and International Promissory Notes (continued) (A/CN.9/273,
A/CN.9/274 and A/CN.9/285)

Articles 1 and 2

1. Mr. KIM (observer for the Republic of Korea) supported
the proposal made at the previous meeting by the observer for
the Hague Conference on Private International Law that a
distinction should be made in article 1 between the requirements
necessary to ensure the validity of an instrument and the
requirements necessary to ensure the applicability of the draft
Convention.

2. Mrs. VILUS (Yugoslavia) likewise supported the proposal,
which would, however, involve restructuring the entire article.
In addition, she felt that a distinction should be made between
those elements listed in article 1(2)(e) which were essential in
order for a bill of exchange to be considered valid and those
which were not essential. The current wording implied that all
five elements were essential; that would discourage the easy
circulation of international negotiable instruments. Under the
1930 Geneva Convention in order to be considered valid an
instrument had to indicate only the place where it was drawn and
the place of payment.

3. Mr. LEAES (Brazil), referring to the report of the Commis
sion on the work of its seventeenth session (A/39/17, para. 19),
asked whether a study had been made to determine whether
countries that had ratified the 1930 and 1931 Geneva Conven
tions could ratify the proposed draft Conventions without
violating their obligations under the former Conventions and, if
so, what the findings had been.

4. Concerning the international elements, he said that article 1
should state clearly what were the minimum formal require
ments in order for an instrument to be considered an interna
tional bill of exchange governed by the draft Convention. In his
view, the requirement stated in the introductory sentence to



Part Three. Summary records of UNCITRAL meetings on the Draft Convention on Int. Bills of Exchanges and Int. Promissory Notes 335

article 1, paragraphs (2) and (3), was unnecessary. It was quite
sufficient if the words "international bill of exchange (conven
tion of ... )" or "international promissory note (convention
of ... )" appeared in the text of the instrument concerned.

5. He, too, agreed with the proposal made by the observer for
the Hague Conference.

6. Mr. PISEK (Czechoslovakia) said that he saw no reason to
change the existing text of article 1.

7. Mr. CHAFIK (Egypt) reiterated that the concept of inter
nationality outlined in the draft Convention was both too broad
and too narrow. It was too broad in that it could apply to
instruments which should really fall under national law. For
example, if a businessman residing in Lebanon were to draw,
while passing through Egypt, an instrument for a debt in
Lebanon, payable in Lebanon, such an instrument would attract
the application of the draft Convention even though properly it
belonged under national law. At the same time, the draft
Convention was too narrow since it took into account only the
place where an instrument was drawn and the place of payment.
There were, however, other elements that could be taken into
consideration. For example, should an instrument drawn in
Lebanon, payable in Lebanon, but endorsed in Egypt to an
Egyptian bank be considered as falling under national law?

8. Mr. VIS (Chairman of the Committee of the Whole)
pointed out that article 1(4), which provided that proof that the
statements referred to in paragraph (2)(e) or (3)(e) were
incorrect did not affect the application of the Convention,
enabled the drawer to choose whether the instrument should fall
under domestic law or under the Convention.

9. Mr. GUEST (United Kingdom) said that article 1 of the
1930 Geneva Convention required, as a condition for the
validity of an instrument, that a bill of exchange should state the
place at which payment was to be made and the date and place
of issue. He did not believe that it had ever been the Commis
sion's intention that an instrument should embody all five
elements listed in article 1(2)(e); only two of the five elements
were required.

10. The proposal of the representative of Egypt to expand the
scope of application of the draft Convention by including the
place of endorsement among the elements of article 1(2)(e)
might increase the problems that might arise if a dispute in
regard to an instrument to which the Convention applied arose
in a non-Contracting State.

11. Mr. VIS (Chairman of the Committee of the Whole) asked
the representative of Egypt whether he was proposing that a bill
drawn under national law in the Netherlands, for example, and
payable in Egypt could be made international simply by virtue of
being endorsed in Egypt.

12. Mr. VENKATRAMIAH (India) said that he could not
agree to the proposal to divide article 1 into two, since that
might create problems of interpretation in national courts and
might destroy the uniformity that the draft Convention was
intended to promote. He could agree to the proposal made by
the representative of Egypt to broaden the scope of the draft
Convention, provided that that did not create problems.

13. Mr. CRAWFORD (observer for Canada) suggested that,
in order to meet the concern expressed by the representa-

tive of Yugoslavia, the Commission might consider a~ending

article 1(2)(e) slightly to make it clear that only two of the places
needed to be indicated and to be situated in different States.

14. Referring to the model forms of instruments contained in
the note by the secretariat (A/CN.9/285), he suggested that the
words "address of payee" and "address of drawee" should be
inserted instead of "place of payee" and "place of drawee"
respectively. Second, he suggested that it should be made clear
that provision of that information was optional.

15. Mr. VIS (Chairman of the Committee of the Whole)
recalled that the word used in the original form had, in fact,
been "address". It would be necessary to ascertain why the
Working Group had made the change.

16. Speaking as representative of the Netherlands, he said that
he could agree to the text of article 1 either as currently drafted
or, as the observer for the Hague Conference had suggested,
amended to distinguish clearly between the requirements neces
sary to make an instrument a bill of exchange, and the
requirements necessary to give an instrument the international
character that would attract the application of the draft
convention.

17. Mrs. PIAGGI DE VANOSSI (Argentina), Mr. BURNS
(Australia), Mr. CRAWFORD (observer for Canada), Mr.
MAEDA (Japan), Mr. ABASCAL (Mexico), Mrs.
ADEBANJO (Nigeria), Mr. DELFINO CAZET (Uruguay),
Mrs. KAZAKOVA (Union of Soviet Socialist Republics) and
Mr. SPANOGLE (United States of America) said that they
were in favour of the existing text.

18. Mr. VIS (Chairman of the Committee of the Whole) said
that he would therefore conclude that the proposal from the
Hague Conference on Private International Law had not gained
sufficient support in the Commission; however, it would appear
in the records of the preparatory work for the Convention.

19. Mr. CHAFIK (Egypt) said that the criterion of interna
tionality in article 1 must be changed completely: in the case of
an instrument that was national, national law would be applic
able, but as soon as it became international in nature, the
Convention would apply.

20. Mr. VIS (Chairman of the Committee of the Whole) said
that the question had been considered by the Working Group
and that there had been difficulties with almost all ways of
broadening the concept of internationality.

21. Turning to the question of including a definition of
"writing" in the draft Convention, he recalled that at the
Commission's seventeenth session a number of representatives
had felt that such a definition was necessary since instruments
were not usually handwritten but often took the form of, for
instance, telexes, telegrams or data communications. The Work
ing Group, however, had taken the view that the draft Conven
tion should not include a definition of writing.

22. Mr. ABASCAL (Mexico) said that the draft Convention
appeared to apply only to instruments consisting of a single
page, judging by the reference to an "allonge" in article 13. It
seemed that a written instrument consisting of several pages
would not be covered by the Convention unless all the pages
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were signed and identified. That point must be made clear in the
text.

23. Mr. VIS (Chairman of the Committee of the Whole) said
that he felt that instruments consisting of several pages were
covered by the draft Convention.

24. Mr. GANTEN (observer for the Federal Republic of
Germany) said that instruments consisting of several pages
should not pose a problem as long as the pages were fixed
together to form one instrument.

25. It was not necessary to include a definition of writing in the
draft convention. The existing text, referring simply to a
".written instrument", was sufficient and left room for interpreta
tIOn; problems would arise if an attempt was made to include a
definition.

~6. Mr. DRUEY (observer for Switzerland) said that, in the
light of the reference to an "allonge" in article 13, it appeared
that a written instrument should essentially consist of one page.
If instruments consisting of more than one page were to be
covered by the draft Convention, that should be specifically
stated.

27. Mr. VIS (Chairman of the Committee of the Whole) said
that the concept of an "allonge" appeared in other laws on
negotiable instruments, such as the Bills of Exchange Act, 1882
of the United Kingdom, the Uniform Commercial Code (United
States of America) and the Geneva Uniform Law on Bills of
Exchange and Promissory Notes. Instruments consisting of more
than one page, particularly promissory notes, did exist.

28. Mr. BRANDT (German Democratic Republic) said that
his delegation felt that there was no need for a definition of
writing, since there were no such definitions in national laws on
bills of exchange. International practice would have to establish
what "writing" was in the light of all possible technical develop
ments.

29. Mr. DELFINO-CAZET (Uruguay) said that it was not
usual for writing to be defined under national law; the Working
Group's position was appropriate, since it left open the possibil
ity of expanding the traditional concept of writing to include
modern means of communication by electronic and other
means.

30. Mr. BURNS (Australia) said that his delegation did not
feel that a definition of writing was needed, and believed that
the question should be left to be determined by the courts. The
commentary (A1CN.9/213, p. 13) made it clear that the term
"written" would include any mode of representing or reproduc
ing words in visible form. Australian legislation on the subject
did contain a definition of writing, but that definition was
inclusive, and the courts were left to define writing on a case-by
case basis. Any attempt to define writing would lead to
difficulties.

31. Mr. VIS (Chairman of the Committee of the Whole) said
that if it was the general view that there should be no definition
of writing in the draft Convention, the text would remain as it
stood.

32. Turning to article 1(5), he said that the paragraph had
been included to make it clear that in common-law countries the
draft Convention did not apply to cheques.

33. If there was no objection to that paragraph, he would take
it that article 1 was adopted, subject to drafting changes to be
submitted by the delegations of Canada and Yugoslavia.

34. It was so decided.

The meeting was suspended at 1I.25 a.m. and resumed
at 1I.55 a.m.

35. Mr. VIS (Chairman of the Committee of the Whole)
recalled that the Working Group had referred back to the
Commission the controversial issues relating to article 2 of the
draft Convention, as discussed in paragraph 69 of its report
(A1CN.9/273).

36. Mr. PELICHET (observer, Hague Conference on Private
International Law) said that the new draft Convention would
conflict with the Geneva Convention for the Settlement of
Certain Conflicts of Laws in Connection with Bills of Exchange
and Promissory Notes as well as with the conflict-of-Iaws systems
of the common-law countries or with instruments such as the
Bills of Exchange Act or the Uniform Commercial Code, none
of which recognized party autonomy. The Hague Conference,
which was awaiting with interest the completion of the Commis
sion's work on the draft Convention, had decided to consider
whether the Geneva Convention on conflicts of laws should be
revised in order to bring all operations relating to negotiable
instruments under one law and also to allow party autonomy.
His own view was that such a revision was needed to allow full
scope to the Commission's draft Convention.

37. The difficulties raised by article 2 went beyond the prob
lem of conflict of laws to a problem of territoriality, because the
text allowed parties who had no links to a contracting State to
negotiate instruments. In the most absurd instance, it would be
possible for a drawer in a non-contracting State to draw a bill on
a drawee in a non-contracting State. Article 2 was a legal
aberration and would not work. He had suggested in the
Working Group that at least two of the places mentioned in
article 1(2)(e) should be situated in Contracting States, prefer
ably the places where the instrument was drawn and paid, in
order for an instrument to be covered by the Convention.

38. Mr. VIS (Chairman of the Committee of the Whole) gave
an example of an instrument involving three States: a bill was
drawn in Nigeria (which had ratified the Convention) on a
drawee in the Netherlands (which had also ratified the Conven
tion) in favour of a payee in Egypt (which had not ratified the
Convention); the payee discounted it with a Cairo bank, which
presented it for payment to the drawee in the Netherlands, who
dishonoured it. The Cairo bank had a right of recourse against
either the drawer in Nigeria (a Contracting State) or the payee in
Egypt (a non-Contracting State). According to article 2, the
liability of the payee was governed by the draft Convention. He
supposed, however, that an Egyptian court might decide to
apply its own rules on conflict of laws.

39. Mr. PELICHET (observer, Hague Conference on Private
International Law) said that the Committee Chairman's exam
ple related strictly to a conflict of laws. If the Geneva Conven
tion were revised, then the Egyptian judge could apply the
Convention.

40. Mr. VIS (Chairman of the Committee of the Whole),
returning to his earlier example, postulated a situation in which
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the drawer in Nigeria (a Contracting State), wishing to invoke
the Convention, drew on a drawee in the Netherlands (a non
Contracting State), who as drawee had no liability. There would
be no problem if the drawee paid or if he dishonoured; the bank
in Cairo would either take action against the drawer in Nigeria
(where the Convention would apply) or against the payee in
Egypt. He wondered why the observer for the Hague Confer
ence was so concerned about the place of payment.

41. Mr. PELICHET (observer, Hague Conference on Interna
tional Private Law) said that, although the place of payment was
indeed most often the problem, it was not the only difficulty. He
had therefore suggested that two of the places mentioned in
article 1(2)(e) should be situated in Contracting States. As
article 2 now stood, there could be a situation in which none of
the places concerned was situated in a Contracting State. In the
example given by the Committee Chairman, he did not see how
the drawee in the Netherlands could possibly accept to pay,
under the existing system.

42. Mr. VASSEUR (France) strongly supported the position
of the observer for the Hague Conference regarding article 2.
French banks were extremely concerned about article 2, which it
was felt would lead to much uncertainty. In the second situation
described by the Committee Chairman, there was in fact a
problem with regard to the drawee, the problem of the defences
available. The place of payment was crucial because there it
would be determined whether a drawee had the right to refuse to
payor was obliged to pay. Article 2, on the other hand, declared
that the Convention was applicable regardless of whether the
place indicated on an instrument was situated in a contracting
State.

43. Dealing with the issue of applicability, the 1980 United
Nations Convention on Contracts for the International Sale of
Goods was much less categorical in article 1; perhaps its
provisions could be transposed to article 2 of the draft Conven
tion.

44. Mr. SPANOGLE (United States of America) said that he
himself had been convinced in the Working Group by the
validity of the point made by the observer for the Hague
Conference. However, at a meeting of United States bankers
which he had attended, it had been said that the existing text of
article 2 should be retained. The bankers had not been espe
cially concerned about uncertainties as to the application of the
Convention in cases which might or might not come before the
courts of non-Contracting States. What they wanted was cer
tainty in the day-to-day handling of paper in the banks them
selves. The banks did not want to have to check constantly
changing lists of parties to a Convention, and in any case
regarded rules on conflict of laws as amorphous.

45. Mr. VIS (Chairman of the Committee of the Whole)
remarked that what United States bankers might want would
not, in any case, affect the Netherlands or other civil-law
countries, which generally did not recognize autonomy of parties
to negotiable instruments. A financier from the Netherlands fell
under the law of the Netherlands and could not place himself
under the Convention. United States bankers might want to
think that the liability of a Netherlands drawee was a Conven
tion liability, but in fact it was a liability under the law of the
Netherlands. The certainty that satisfied them would thus be
illusory.

46. Mrs. PIAGGI de VANOSSI (Argentina) shared the con
cern of the Chairman of the Committee of the Whole. Argentina
too did not recognize party autonomy. Article 2 as it stood
would create enormous difficulties in implementing the Conven
tion with regard to non-Contracting States and she believed that
it should be amended.

47. Mr. DUCHEK (Austria) said that article 2, as currently
worded, seemed to imply that the rules set out in the draft
Convention were applicable in all cases. As he interpreted the
article, however, the draft Convention would actually be applied
on the basis of the national legislation of Contracting States,
even though the text failed to indicate just how such national
legislation was to be applied. That omission might create some
legal uncertainty, but that uncertainty would not be much
greater than that which currently existed under the rules set out
in the Geneva Convention on conflicts of law.

48. Mr. GUEST (United Kingdom) said that the proposal
made by the observer for the Hague Conference on Private
International Law to require that both the place where an
instrument was drawn or made and the place of payment should
be situated in a Contracting State would not obviate all existing
difficulties, particularly in the case of an international instru
ment involving several parties. Specifying one of those places as
the point of linkage in article 2 might allay the fears of those who
felt that the article was too "imperialistic" and uncertain.
However, requiring that both places be situated in Contracting
States might give pause to Governments that were considering
ratifying the Convention in its early stages, when the number of
non-Contracting States would exceed the number of Contracting
States. He therefore was of the view that the current wording
might best be left untouched.

49. He did not believe that any real analogies could be drawn
between the draft Convention and the Convention on Contracts
for the International Sale of Goods, since the latter involved
only two parties-buyer and seller-while an international bill
of exchange or promissory note might involve numerous parties.

50. Mr. ANGELICI (Italy) said that, as more and more
requirements were imposed for international bills of exchange,
increasingly difficult conflict-of-laws problems would arise.
Furthermore, the draft Convention was intended to provide an
alternative to domestic rules. He therefore saw no need for a
linkage between the use of an international instrument and a
Contracting State. Such a requirment might lead to a high
degree of uncertainty and introduce the need to verify the status
vis-it-vis the Convention of all the parties concerned.

51. Mr. VIS (Chairman of the Committee of the Whole) said
that article 2 was addressed to States which had become parties
to the Convention; given that, for such States, the Convention
would always apply, the law of those States was not concerned
with the effect of the Convention in a non-Contracting State. He
agreed that article 2 was not clearly worded, but stressed that it
was intended to mean that a Contracting State was obligated to
apply the rules contained in the draft Convention.

52. Mr. MUOZ (observer, Latin American Banking Federation)
said that the current discussion regarding article 2 was irrelev
ant. In practice, banks or holders of international instruments
were interested in knowing only whether the Convention was
applicable in the places where they operated. He therefore
believed that the text of the article should not be changed.
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53. Mr. CHAFIK (Egypt) said it was obvious that the wording
of article 2 was somewhat unclear. He therefore proposed that
the beginning of the article should be reworded to read: "When,
in conformity with the rules of conflicts of laws, this Convention
is applicable, it applies without regard to ...".

54. Mr. DUCHEK (Austria) suggested that article 2 placed
the draft Convention in conflict with the Geneva Conventions.
According to the Convention on conflicts of laws, the law
applicable in the case of an international instrument was that of
the country in which it had been signed. If the Geneva
Conventions were not modified in any way, the draft Conven
tion could not overrule their effect for States that were parties to
them.

55. Mr. PELICHET (observer, Hague Conference on Private
International Law) replied that if article 2 of the draft Conven
tion contradicted the Geneva Convention of conflicts of laws
and the Uniform Law on Bills of Exchange and Promissory
Notes, States which had ratified the latter instruments might not
be able to ratify the draft Convention.

56. Mr. QADER (observer for Bangladesh) said that, in his
view, article 2 did not conflict with the provisions of any other
conventions. Likewise, he saw no need to seek different
interpretations of conflict-of-Iaws rules. Draft article 2 did not
create any third-party liability; rather, it conferred a right. Some
slight rewording might make the meaning clearer.

57. Mr. GUEST (United Kingdom) said it was his understand
ing of article 2 that, if proceedings were to be instituted in

connection with an international instrument in a forum of a State
which had ratified the Convention, then the Convention would
apply, regardless of the conflict-of-Iaws rules in effect in that
State. If the article was interpreted to mean that the conflict-of
laws rules of the forum of a Contracting State governed the
application of the Convention, then the wording of the article
must be given serious consideration.

58. Mr. VIS (Chairman of the Committee of the Whole)
concurred with the representative of the United Kingdom in his
interpretation of article 2. He did not believe that the text should
refer to conflict-of-Iaws rules, since that was not the intent of the
article. However, as there appeared to be some confusion
regarding the existing text, he suggested that it should be
referred to the Drafting Group for further consideration.

59. Mr. CRAWFORD (observer for Canada) said he assumed
that any State which ratified the draft Convention would assume
responsibility for aligning its domestic law with the provisions of
the Convention. However, he wondered whether States parties
to the Geneva Conventions could in fact do so, or whether a
revision of the Geneva Conventions would be required for that
purpose.

60. Mr. VIS (Chairman of the Committee of the Whole) said
he thought that that question could be settled only by the States
parties to the Geneva Conventions.

The meeting rose at 1.05 p.m.

Summary record of the 340th meeting
Wednesday, 25 June 1986, 3.00 p.m.

[A/CN.91SR.340]

Chairman: Mr. KARTHA (India)

Chairman of the Committee of the Whole:
Mr. VIS (Netherlands)

The meeting was called to order at 3.15 p.m.

International payments (continued)

(a) Draft Convention on International Bills of Exchange
and International Promissory Notes (continued) (NCN.9/273 ,
NCN.9/274 and NCN.9/285)

1. Mr. VIS (Chairman of the Committee of the Whole) invited
the Commission to resume consideration of the draft Conven
tion contained in document NCN.9/274.

Articles 25 and 27

2. Mr. MAEDA (Japan) said that, in a hypothetical sales
transaction between two parties, A and B, in which A made a
note in favour of B for the delivery of goods, A would have the
defence of non-performance against B if B failed to deliver the
said goods. If a third party, C, took the note after the expiration
of the time-limit for its presentment for payment, without
knowledge of the defence, the question was whether A could set

up against C the same defence as against B based on the
underlying transaction between A and B. Article 25 (2 bis)
provided that C would not be subject to that defence. In such a
case, however, article 4(7)(b) would become meaningless. He
therefore proposed the addition of the following text to para
graph (2 bis) of article 25: "except that a holder who takes the
instrument after the expiration of the time-limit for presentment
for payment is subject to any claim to or any defence upon the
instrument to which his transferor is subject".

3. Mr. VIS (Chairman of the Committee of the Whole) asked
whether members shared the concern expressed by the represen
tative of Japan.

4. Mr. GRIFFITH (Australia) said that he was satisfied with
the current construction of article 25 since it further strength
ened the obligation to pay a bill of exchange. A holder would in
due course be able to obtain payment while the person to whom
the bill was originally issued could not because of the defences
provided under article 25(1).

5. Mr. VASSEUR (France) said that he supported the
representative of Australia. The principle established under the
Geneva Uniform Law on International Bills of Exchange and
International Promissory Notes was that, except in special
circumstances, the endorsement of an instrument after maturity
produced the same effect as endorsement prior to maturity.
Since article 25 (2 bis) did not contradict that principle, he was
in favour of retaining it in its current form.
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6. Mr. ANGELICI (Italy) said that after maturity, an instru
ment should retain its negotiability. He therefore supported the
Japanese position.

7. Mrs. KAZAKOVA (Union of Soviet Socialist Republics)
said that she had always been concerned about the provision in
the draft Convention under which it was possible to make free
use of bills of exchange even after their maturity. Article 25 of
the draft Convention failed to make any distinction based upon
whether the holder received the instrument before or after its
maturity.

8. Under article 4(7)(b), a protected holder must have
received the instrument before the expiration of the time-limit
provided by article 51 for presentment of that instrument. A
subsequent holder, under article 27, was also a protected holder
even though he received the instrument after its maturity. No
national legislation included such a provision, and she was not in
favour of its inclusion in the draft Convention. Article 4(7)(b)
should operate clearly in all situations, and article 27 should not
enable a holder to use a bill of exchange which he had received
after its expiration.

9. Mr. CRAWFORD (observer for Canada), supporting the
Japanese proposal, said that the aim of the draft Convention
should not be to encourage traffic in overdue bills. Failure to
change article 25 (2 bis) could lead to serious dislocations in
other sections of the draft Convention.

10. Mr. SPANOGLE (United States of America) said that he
supported the Japanese proposal for resolving the difficulty in
the current draft.

11. Mr. GUEST (United Kingdom) said that a person who
took a bill after its maturity should not be a protected holder.
Article 25 (2 bis) should therefore be amended along the lines
of the Japanese proposal.

12. Mr. VASSEUR (France) said that he could not understand
why the maturity of an instrument should cause it to lose its
negotiability. Endorsement of an instrument was a simplified
form of transfer. The element of maturity merely served to
establish the obligation to present an instrument for payment
and had nothing to do with the possibility of transferring that
instrument through endorsement. He would not, however, insist
on retaining the current text.

13. Mr. VIS (Chairman of the Committee of the Whole) said
that under article 53, failure to present a bill for payment by the
due date resulted in the discharge of the drawer, endorser or
guarantor. The real question was whether the transferee of the
payee who had failed to present the instrument for payment
should have better rights than the payee, although he was only a
holder. Moreover, why should a drawer, who had been dis
charged because of failure to present the instrument for payment
by the due date, be liable to a person who had taken the
instrument after its maturity?

14. Mr. GUEST (United Kingdom) said that it was not the
intention of the draft Convention to prohibit the negotiation of
bills after their maturity. A bill of exchange continued to be fully
negotiable and transferable after its maturity. The transferee,
however, took such a bill subject to any defects which could be
raised against the title of the transferor. The reasoning of the
Chairman of the Committee of the Whole concerning the
discharge of the other parties was quite convincing. The

Japanese proposal simply meant that a person who took a bill of
exchange after its maturity accepted the risk that certain
defences could be set up against the transferor.

15. Mr. GRIFFITH (Australia) said that he would not insist on
the retention of the current text.

16. Mrs. KAZAKOVA (Union of Soviet Socialist Republics)
said that, with regard to the "shelter" rule, she wished to
propose that a separate paragraph should be added to article 27
to the effect that a holder who took an instrument from a
protected holder after its maturity would not himself be a
protected holder.

17. Mr. VIS (Chairman of the Committee of the Whole) said
that article 27 did not provide that a holder became a protected
holder if he received an instrument from a protected holder. He
merely had the rights of the transferor. If that transferor did not
present the instrument for payment in due time, he would lose
his rights to payment from certain other parties liable. The
"shelter" rule would, in such cases, not help the transferee.

18. Mrs. KAZAKOVA (Union of Soviet Socialist Republics)
said that under article 27 a protected holder did not lose his
status but remained protected vis-a-vis the maker of the
instrument. It was important to make it clear that the status of a
protected holder would not be maintained if an instrument was
transferred after its maturity.

19. Mr. VIS (Chairman of the Committee of the Whole) said
that article 27 merely provided that the transfer of an instrument
by a protected holder vested in any subsequent holder the rights
to and upon the instrument which the protected holder had. The
rights of the transferee should therefore be determined with
reference to the rights of the transferor.

20. Mr. SPANOGLE (United States of America) said that it
was important to look at the differences between the limits
placed on the holder under article 25 (2 bis) and under arti
cle 27. Article 25 (2 bis) sought to protect the transferee who
received an instrument with certain types of knowledge, but who
could still exercise certain types of rights. Article 27 was
designed to protect the rights of the transferor in order to permit
him to market his instrument. There were times when a
transferor would wish to market his instrument after its matur
ity. The holder of an instrument might have a high opportunity
cost resulting from the delay in payment. The aim was not to
protect the transferee but to enhance the negotiability of the
instrument and to protect the transferor. The current text was
therefore adequate.

21. Mr. GUEST (United Kingdom) observed that there were
two questions at issue. First, there was the question of substance
raised by the Soviet representative in connection with artic
le 25 (2 bis), namely that, in the example quoted by Japan, if A
made out a note to B representing a contract for the sale of
goods, B was a protected holder at the time he received the
note. If a dispute arose subsequently between A and B
concerning the quality of the goods, A would have a defence
against B. If B, as a protected holder, transferred the note to C
after its maturity and C did not know of the existence of the
dispute, would C be entitled to protected status under the
"shelter" rule? It seemed to follow from the logic of other
provisions of the draft Convention that C should not enjoy
protected status and should be open to the possibility of a
defence.
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22. The second question concerned article 27. In his view,
article 27 did not confer protected status on C but simply
transferred to him the rights, however encumbered, which B had
to and upon the instrument. Article 27 therefore did not
distinguish between transactions involving bills before maturity
and bills after maturity.

23. Mr. MAEDA (Japan) agreed with the United Kingdom
representative's interpretation of article 27. It was irrelevant
whether Band C were protected holders: if B was subject to a
defence from A then C should also be.

24. Mr. VIS (Chairman of the Committee of the Whole)
observed that the Japanese proposal concerning article 25
(2 his) applied where C was the holder but was not protected
because he had received the instrument after maturity. How
ever, he stood in the shoes of B and was therefore subject to
defences from A if B was subject to them.

25. Mr. ILLESCAS ORTIZ (Spain) observed that, if pro
tected status could not be granted to C after maturity of the
instrument, the most reasonable solution would be to state that
principle in general terms in article 27. Otherwise, there would
be a conflict between article 25 (2 his) and article 27.

26. Mr. VIS (Chairman of the Committee of the Whole) said
that, unlike the Soviet representative, he believed that under
article 4(7) C could not be a protected holder if he received an
instrument from B, who was a protected holder, after maturity.
In such cases, however, C could enforce his rights against A
under the "shelter" rule. Since no consensus had as yet emerged,
he suggested that informal consultations should be conducted on
the issue. In the mean time, if he heard no objection, he would
take it that the Commission adopted the Japanese amendment
to article 25 (2 his).

27. It was so decided.

Article 3

28. Mr. VIS (Chairman of the Committee of the Whole)
recalled that the Working Group had proposed the addition of
the phrase "and the observance of good faith in international
transactions" at the end of article 3. If he heard no objection he
would take it that the Commission agreed to make that addition.

29. It was so decided.

30. Mr. ANGELICI (Italy) said that his delegation had
reservations concerning the addition to article 3. In its view, the
concept of good faith had meaning for the parties to a contract
but not for the judge called in to settle claims. Adding a
reference to good faith could create problems by allowing a far
more flexible interpretation of the Convention than was
warranted.

Article 4 (10) and article (X)

31. Mr. VIS (Chairman of the Committee of the Whole)
referred the Commission to paragraphs 76 to 86 of document AI
CN.9/273, which summarized the Working Group's discussions
on article 4(10) and article (X).

32. Mr. CHAFIK (Egypt) pointed out that, in defining "signa
ture", article 4(10) made no reference to handwritten signatures.
It should be made clear that handwritten signatures were
included.

33. Mr. GANTEN (observer for the Federal Republic of
Germany) reiterated that it was very difficult for his delegation
to accept means other than handwritten signatures as signatures
on international bills of exchange and promissory notes. Allow
ing other means of signature did not enhance the negotiability of
instruments and would create numerous difficulties. If most
members of the Commission were in favour of retaining
article 4(10), a provision along the lines of article (X) must also
be included.

34. Mr. ABASCAL (Mexico) observed that the definition of
signature should also include illegible signatures, which were rife
in Mexico at least, especially since article 29(2) ruled that a
person signing an instrument in a name other than his own was
liable as if he had signed it in his own name.

35. Mr. BRANDT (German Democratic Republic) observed
that allowing contracting States to enter reservations to the
Convention would create numerous difficulties in dealing with
international commercial instruments. Reservations were
inappropriate in the present instance, and article (X) should
therefore be deleted.

36. Mrs. KAZAKOVA (Union of Soviet Socialist Republics)
agreed with the representative of the German Democratic
Republic. The problem of defining signature, with or without
reservations, had been under discussion for several years. The
legal consequences of allowing reservations had been given
particular attention, and the conclusion had been that the
consequences of such reservations were not very clear. It was
therefore in the interest of the adoption and proper implementa
tion of the Convention, rather than of individual countries, to
delete article (X).

37. Mrs. PIAGGI de VANOSSI (Argentina) said that she
could see no point in retaining article 4(10). The definition it
gave could only create problems, and her delegation would
therefore prefer its deletion.

38. Mr. SAMI (Iraq) observed that the question of signatures
was one of the most important issues raised by the Convention
and one that also touched on domestic law. Several forms of
signature might be applicable in one country but not in another.
For instance, because of illiteracy, some countries accepted a
thumb-print as a signature. Accordingly, that was an issue that
could be resolved only under domestic law. Being international
in scope, the draft Convention must limit itself to defining the
concept of signature and then allow each country to decide
which forms of signature it would accept. The 1930 Geneva
Convention had not defined the concept of signature and had
left it to individual States to determine the various forms
acceptable to them. Article (X) was extremely important there
fore. Furthermore, article 4(10) should state that "signature"
meant a handwritten signature but could also include the other
means of signature listed.

39. Mr. PISEK (Czechoslovakia) said that his delegation had
originally favoured article 4(10) because it opened the way to
new techniques. Now, however, it realized that the definition
was unacceptable to many countries and created the need for
possible reservations. Since the implications of such reservations
could not be predicted, it would be preferable to dispense with
article 4(10) altogether and to leave the matter up to individual
countries to decide.
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40. Mr. KIM (observer for the Republic of Korea) agreed that
article 4(10) should be deleted. No other international instru
ment contained a definition of signature, and such a definition, if
retained, could conflict with domestic laws.

41. Mr. GUEST (United Kingdom) observed that a national of
one State initiating an instrument which was to be subject to the
Convention must know what forms of signature were acceptable
in other contracting States. Problems had arisen in the United
Kingdom concerning the acceptability or otherwise of stamps or
facsimiles, and some countries might not recognize them.
Article 4(10) should therefore be retained in order to keep pace
with technological developments. While article (X) created
problems for his delegation and he would prefer to see it
deleted, his delegation would not oppose its retention if some
countries attached importance to it. If the whole question of
signatures was simply eliminated, the doubts that would remain
regarding the validity of certain forms of signature would render
the entire Convention ineffective.

42. Mr. DELFINO-CAZET (Uruguay) said that, in principle,
he would be in favour of deleting article 4(10) in the interest of
the smooth functioning of the future Convention. Since other
definitions, such as that of "drawer", had been omitted from
article 4, the definition of signature might also be eliminated
without problem. However, if the members felt that the term
needed to be defined, he agreed with the representative of
Egypt that it should be clearly established in the definition that a
signature must be handwritten. In his own country, for example,
signatures were unacceptable if they were not handwritten.

43. Mr. SPANOGLE (United States of America) said that
article 4(10) should be retained in its current wording; other
wise, banks which had been in the habit of accepting instruments
signed by mechanical means would no longer be able to do so.
Moreover, it was often safer and more feasible to rely on
signatures by mechanical means. The same would apply to
instances where an instrument was transmitted by telex or other
electronic means. A reasonable solution to the problem of
countries whose domestic law prohibited signatures other than
handwritten ones had been made available in article (X).

The meeting was suspended at 4.45 p.m. and resumed
at 5.15 p.m.

44. Mr. VASSEUR (France) said that the records of the
meetings held in preparation for the 1930 Geneva Convention
contained a very broad definition of a signature as being any
material sign whatsoever which served, according to the usage of
the country, to identify the signer on papers and bills. Although
in 1961 the French eour de cassation had ruled that a signature
must be handwritten, French legislators had subsequently mod
ified that definition to include means of signature other than
handwritten ones. His delegation therefore felt very strongly
that article 4(10) should be retained. Instead of listing the
various forms of mechanical means of signature, however, it
would be preferable to use a general term such as "any non
handwritten means". As to the use of electronic means referred
to by the representative of the United States, he felt that the use
of such means implied the elimination of paper altogether,
whereas in France the term "bills of exchange" by definition
required the use of paper. The means of signature referred to in
article 4(10) must therefore include only mechanical means, not
electronic means. As to article (X), although he would prefer
that it should be omitted, he would not oppose it.

45. Mr. ILLESCAS ORTIZ (Spain) said that his delegation
associated itself with the view that article 4(10) should be
retained. The article merely listed a non-restrictive series of
acceptable means of signature; it did not define the term itself.
Moreover, he felt that in order to avoid problems arising from
illegible signatures, article 1(2)(e)(v), stipulating that the place
of payment should be shown on a bill of exchange or promissory
note, should also include the name of the person who signed the
bill or note. His delegation was opposed to the inclusion of
article (X) because it might present a risk to the proper
functioning of the Convention, in view of the variation in
legislation from country to country.

46. His delegation did not share France's reservation concern
ing electronic means. Such means did not preclude the use of
paper; for example, a bill or promissory note could be stamped
by electronic means.

47. Mrs. VILUS (Yugoslavia) said that her delegation had no
objection to retaining article 4(10); however, article (X) should
be deleted because, if the place at which the bill had been signed
was not apparent from the instrument, the reservation might not
provide adequate protection to a contracting State whose
legislation required a handwritten signature or, in fact, to other
parties dealing with a State which had made such a reservation.

48. Mrs. ADEBANJO (Nigeria) said that article 4(10)
should be retained together with article (X) because, without
article (X), there was a possibility of forgery of signature by
stamp or other means.

49. Mr. LIU Benku (China) said his delegation believed that
article 4(10) should remain in its current form, since that would
be in the interest both of countries which used handwritten
signatures and of those which used other means. In China, for
example, stamps were widely used. China was not opposed to
making a specific reference to handwritten signatures, if that was
the wish of some delegations.

50. Mr. VAN SANDICK (observer, International Bar Associ
ation) said that, among his associates, only one, who repre
sented Switzerland, had reported that there was a legal require
ment that a handwritten signature should be affixed to an
international bill of exchange. Article (X) would make it
possible for Switzerland to accede to the Convention. However,
if article (X) was adopted, the Convention would lose the
advantage of clarity. In the banking industry, there was a
requirement that the implications of documents should be easily
recognized. It was impossible for a bank clerk to check not only
whether a convention existed but also whether a country had
made a reservation at the time it had acceded to it. The
possibility of making such a reservation would detract from the
Convention.

51. Mr. GOH (Singapore) said that his delegation preferred
the text of article 4(10) and article (X), as drafted by the
Working Group.

52. Mr. KOCH (Sweden) said that his delegation was in favour
of retaining article 4(10) and would also accept the retention of
article (X).

53. Mr. GRIFFITH (Australia) said that his delegation would
prefer to retain article 4(10) without article (X). If the Commis
sion decided to retain article (X), that article should
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contain a provision that the international bill of exchange should
state the place where the bill was signed, so that it would be
possible to determine from the face of the bill that it had
originated in a country which had made the reservation provided
for in article (X). According to the definition of an international
bill of exchange as contained in article 1(2), it would seem that it
was not essential to state the place where such a bill was signed.
Once one went beyond the straightforward definition contained
in article 4(10), which was entirely appropriate for a convention
intended to enter into force in the late 1990s, it seemed to be
very backward-looking to contemplate a fixed position regarding
the development of methods of affixing acceptable signatures.

54. His delegation's first preference, then, was to retain
article 4(10). Its second preference was to have as simple a
formulation as possible, if it was the wish of some delegations to
delete all definitions. Its third preference was to include article
(X) and to require that the face of the bill should contain a clear
indication of the place where it was signed.

55. Mr. GLATZ (Hungary) said that his delegation was in
favour of the texts of article 4(10) and article (X) as drafted.

56. Mr. SPANOGLE (United States of America) said that he
was not satisfied with the wording of article (X), since an
instrument issued in a country which had ratified the Convention
but had not made the reservation provided for in that article
could be received by another country party to the Convention
which had made that reservation and which could therefore
refuse to accept a bill of exchange or promissory note on the
grounds that it had not been properly signed. The retention of
article (X) as drafted therefore introduced an element of great
uncertainty. The Commission should accompany article (X) with
a provision which would indicate which kinds of signature might
be subjected to extra scrutiny.

57. Mr. DUCHEK (Austria) said that his delegation was in
favour of retaining the text of article 4(10) as drafted and of
deleting article (X) since it gave rise to many difficult questions.
For example, a Contracting State which had made the reserva
tion provided for in article (X) could declare that an interna
tional bill of exchange which did not contain a handwritten
signature was unacceptable. He inquired whether States which
did not make that reservation were obliged to consider any
signature other than a handwritten signature as invalid. If that
was not the case, a signature could be accepted as valid by one
Contracting State and as invalid by another.

58. Mr. DRUEY (observer for Switzerland) said that Switzer
land was not the only country which required that an interna
tional negotiable instrument should contain a handwritten
signature. He believed that the same requirement applied in the
Federal Republic of Germany. His Government was in favour of
a provision which complied as far as possible with Swiss practice.
He was not certain that article (X) did so, for it failed to provide
a simple procedure for evaluating the authenticity of signatures
on bills of exchange. The idea of having stricter requirements
regarding signatures originating in a country which had made the
reservation provided for in article (X) did not serve the purpose.
He was not sure that article 4 (10), even without article (X),
would provide much security in the matter of signatures.

59. Apart from the problem of the means of affixing signa
tures, the text of article 4(10) provided no information as to
what a signature actually was. Was it something which imitated a

handwritten signature? Could it be typed? That matter was
relatively simple in the case of natural persons but, in the case of
firms and corporations, there were very different standards in
various countries. Since there were so many cases in which it
would be necessary to rely on local law, there should be a
conflict-of-law rule which applied very generally to the validity
of signatures.

60, Mr. VIS (Chairman of the Committee of the Whole) said
that article 4(10) did not oblige Contracting States to adopt the
practice of affixing signatures by mechanical means. It simply
obliged a country to recognize signatures affixed by such means
to bills of exchange originating in other countries.

61. Mr. GANTEN (observer for the Federal Republic of
Germany) said that his country would recognize a signature
affixed in accordance with the practice of a Contracting State
which had not made the reservation provided for in article (X).
The only problem would be that the person or bank dealing with
a bill of exchange bearing a non-handwritten signature might
have doubts about whether the bill had been signed. For
example, a bank clerk might not readily identify perforations on
a bill of exchange as a signature.

62. Mr. MAEDA (Japan) said that his delegation was in
favour of retaining article 4(10). Although Japan believed that
article (X) would pose an obstacle to the smooth negotiation of
bills of exchange, it was prepared to accept the retention of that
article in a spirit of compromise. However, if retained, arti
cle (X) should make clear what would be the legal consequences
when a signature was affixed by mechanical means in a
Contracting State which had made the reservation provided for
in article (X). Japan believed that the person who signed an
instrument of that kind did not bear liability on the instrument,
and that an uninterrupted series of endorsements was not
destroyed by the fact that a signature made by mechanical means
was included on the face of the instrument. Article 41(1)(c)
would apply when that kind of signature was made by the
drawer, maker or acceptor.

63. Mr. VIS (Chairman of the Committee of the Whole) said
that, although he personally felt that the adoption of arti
cle 4(10) was fraught with dangers and hidden problems, there
were six States which had insisted on its adoption, and their
views must be taken into account. The overwhelming majority
of delegations wished to retain article 4(10) subject to the
amendment proposed by the representative of Egypt, which had
already been adopted. Since it would not be feasible to include a
provision regarding the legal effects of the article, he suggested
that the Commission should adopt article 4(10) as amended and
article (X) as drafted.

64. Mr. CRAWFORD (observer for Canada) suggested that
those States which were concerned that certain unacceptable
practices might develop if unchecked by article (X) should refer
to article 30. Countries which did not recognize certain kinds of
signature on international bills of exchange should retain their
right not to accept such instruments.

65. Mr. GRIFFITH (Australia) said that article (X) should
state specifically whether the reservation pertained to the
country where the signature was placed on the instrument or to
the country where the instrument with that signature on it was
first delivered. His delegation believed that what was significant
was the place where the instrument was just delivered with the
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signature on it. It might happen that the signature had been
made in one country and the effective endorsement and delivery
of the instrument had taken place in another. For the purposes
of the reservation provided for in article (X), the country in
which the signature was placed on the instrument or in which the
instrument was delivered should be indicated on the face of the
instrument.

66. Mr. VIS (Chairman of the Committee of the Whole) said
he took it that the Commission wished to retain article 4(10). A
small working group would be set up at the next meeting to
consider the proposal made by the representative of Australia
with regard to article (X).

The meeting rose at 6 p.m.

Summary record of the 341st meeting
Thursday, 26 June 1986, 10 a.m.

[AlCN.9/SR.341j

Chairman: Mr. KARTHA (India)

Chairman of the Committee of the Whole:
Mr. VIS (Netherlands)

The meeting was called to order at 10.15 a.m.

Intemational payments (continued)

(a) Draft Convention on International Bills of Exchange
and International Promissory Notes (continued) (A/CN.9/273,
NCN.9/274 and NCN.9/285)

Articles 4(10) and (X) (continued)

1. Mr. GRIFFITH (Australia) said that most members of the
Commission appeared to support the inclusion of article (X). At
the 340th meeting, his delegation had proposed that the text of
that article should be amended; however, on reflection, he had
concluded that the proposed amendments would in fact create
further complications. Consequently, the original text should be
retained.

2. Mr. VIS (Chairman of the Committee of the Whole)
pointed out that, although a sizeable minority believed that
article (X) should be retained, that view did not predominate
among Commission members. However, there was clearly
strong support for article 4 (10). He therefore suggested that, as
a compromise, article (X) should also be retained.

3. It was so decided.

Articles 4(11) and 71 (1 bis)

4. Mr. VIS (Chairman of the Committee of the Whole) drew
attention to paragraphs 87 to 92 of document NCN.9/273 ,
concerning the Working Group's efforts to define the terms
"money" and "currency".

5. Mr. EFFROS (observer, International Monetary Fund) said
that article 4(11) made it possible for international instruments
to be expressed in terms of a monetary unit of account. That
provision would contribute significantly to the Convention's
utility by affirming the negotiability of instruments so denomi
nated. However, as the Convention was not intended to
supersede the rules of intergovernmental institutions or agree
ments between States establishing monetary units of account,
the International Monetary Fund (IMF) had decided, after
thorough consideration, to propose a proviso to article 4(11)
which would read: "provided that this Convention shall apply

without prejudice to the rules of an intergovernmental institu
tion or to the stipulations of an agreement between two or more
States relating to a monetary unit of account established by such
institution or agreement".

6. By way of illustration, he explained that the special drawing
right (SDR), was a monetary unit of account established by IMF
for the use of its member Governments. IMF had also estab
lished rules to govern transfers of SDRs between Governments
entitled to do so, regulating such matters as the calculation of
exchange rates and value dates of SDR transactions. Those were
the rules which the Convention could not supersede. If the
proviso was not included, it was conceivable that ambiguities
might arise, particularly in the interpretation of article 71(2)(b) ,
which dealt with the rates of exchange applicable to bills and
notes expressed in monetary units of account. The proposed
addition would ensure that, in the case of transfers of SDRs
between IMF member Governments, IMF rules, and not those
of the Convention, would prevail.

7. Mr. GRIFFITH (Australia) said that the proviso seemed
somewhat superfluous. It was highly unlikely that the ambiguous
situation described by the observer for IMF would occur. He
therefore favoured the original, simpler text of article 4(11).

8. Mr. VIS (Chairman of the Committee of the Whole) asked
the observer for IMF whether international instruments denomi
nated in a unit of account such as the SDR could be used by
States that were not members of the Fund.

9. Mr. EFFROS (observer, International Monetary Fund)
explained that, while the SDR had been created for the purposes
of the Fund and its member Governments, it had acquired a
broader applicability. Like other monetary units of account
created for government purposes, such as the European Cur
rency Unit (ECU), it was now widely used by private parties in
their transactions. The Convention would confer negotiability
on instruments made by private parties and denominated in such
units of account, which might become significant in commercial
transactions. It should be noted that the private parties involved
could not themselves hold SDRs: only IMF member Govern
ments were entitled to do so. That did not preclude the
denomination of instruments in SDRs by private parties; how
ever, if payable to a private party, such instruments would be
payable in currency.

10. Mr. FELSENFELD (United States of America) agreed
with the representative of Australia that confusion regarding the
application of the Convention to instruments denominated in
monetary units of account was unlikely to arise. However, he
believed that the IMF proviso should be incorporated in the text
of the draft Convention in order to make that point clear.
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11. Mr. PISEK (Czechoslovakia) said his delegation had
always favoured the inclusion in the draft Convention of a clause
that would provide for the issue of a bill or a note in an artificial
currency, since such a provision would be consistent with
practice in his country. The provision was not intended to
interfere with the rules of IMF or other institutions. He
therefore had no objection to the inclusion of the IMF proviso.

12. Mrs. BUURE-HAGGLUND (observer for Finland) sug
gested that, as there seemed to be agreement that the Conven
tion was not intended to supersede the agreements referred to in
the proviso, the observer for IMF might consider it sufficient if
the matter was dealt with in the report of the Commission rather
than in the text of the draft Convention itself.

13. Mr. GANTEN (observer for the Federal Republic of
Germany) agreed with the remarks made by the observer for
Finland. He failed to see why article 4(11) should be burdened
with a proviso, since the current wording clearly conveyed the
intent of the draft Convention. However, he was not strongly
opposed to the inclusion of the proviso.

14. Mr. VIS (Chairman of the Committee of the Whole) asked
the observer for IMF whether the proviso was not also addressed
to courts which might be confronted with a situation in which
they were obliged to enforce the exchange-control regulations of
other countries.

15. Mr. EFFROS (observer, International Monetary Fund)
said he believed that the situation to which the Committee
Chairman was referring was addressed in article 72 of the draft
Convention. However, under certain admittedly rare circum
stances, the proviso might apply while article 72 did not. The
proviso would be intended for the information of courts called
upon to interpret the draft Convention and would ensure that,
before a court issued its interpretation, it understood fully that
the provisions of the Convention were not designed to supersede
the rules of an international institution.

16. Mr. GUEST (United Kingdom), supported by Mr.
CRAWFORD (observer for Canada), observed that, since most
members of the Commission were dealing with a relatively
unfamiliar area, it was difficult to express a concrete opinion in
the matter. Under the circumstances, he preferred to rely on the
opinion of IMF and was thus prepared to accept the proviso.

17. Mrs. KAZAKOVA (Union of Soviet Socialist Republics)
said she was not opposed to including the IMF proviso in the text
of article 4(11). At present it did no harm, and it might in the
future present advantages not only for SDRs, but for transfer
able roubles as well.

18. Mrs. ADEBANJO (Nigeria) maintained that, while the
proviso did not contradict article 4(11), it merely reiterated the
latter portion of the existing text.

19. Mr. VIS (Chairman of the Committee of the Whole),
responding to a question from Mr. GANTEN (observer for the
Federal Republic of Germany), said that he interpreted article
71 (1 bis) to mean that, if an instrument was denominated in a
unit of account, as a general rule it must be paid in the currency
of the place of payment. Notwithstanding that general rule, if
the unit of account was transferable between the party making
payment and the party receiving payment, there was no obliga
tion to make payment in a specific currency.

20. Mr. EFFROS (observer, International Monetary Fund)
said that, if a unit of account was in fact transferable between
two parties (in the case of IMF that would mean two Govern
ments which were participants in the SDRs) and if the instru
ment did not specify the currency of payment, it would be
possible for the instrument to be both denominated and payable
in the unit of account. However, in the case of instruments
between parties which could not in fact hold a particular unit of
account, the only alternative would be payment in a particular
currency (either the one indicated on the instrument or one
determined according to art. 71). In the latter case, the instru
ment could be denominated only in a unit of account but would
be payable in a national currency.

21. Mr. CRAWFORD (observer for Canada) said he was not
sure that parties which could make payment by transfer of a unit
of account were free to choose to make payment in a national
currency. The phrase "However, this provision does not apply"
in the second sentence of article 71 (1 bis) was ambiguous and
must be clarified.

22. Mr. BERGSTEN (Secretary of the Commission), recalling
that the secretariat had been asked what would be the consequ
ences of the change in the definition of money or currency
adopted by the Working Group on International Negotiable
Instruments at its fourteenth session, drew attention to para
graph 4 of the note by the secretariat (A/CN.9/285).

23. Mr. VIS (Chairman of the Committee of the Whole)
suggested that article 4(11) should be adopted, together with the
proviso suggested by the observer for the International Monet
ary Fund. The various additional suggestions relating to article 4
and article 71 (1 bis), including the matters raised by the
Secretary, should be referred to a drafting group.

24. It was so decided.

Article 6(b) and (c)

25. Mr. VIS (Chairman of the Committee of the Whole)
recalled that, although a number of representatives from civil
law countries had objected to article 6(b) and (c), which
provided the possibility for an instrument to be paid by
instalments at successive dates, it had become clear that it would
not be desirable to abolish the practice since it was well
established in other countries.

26. Mrs. BUURE-HAGGLUND (observer for Finland) and
Mr. VASSEUR (France) said that, although they represented
civil-law countries, the banks in their countries were very much
in favour of article 6(c) which, they believed, would help them
in practice.

27. Mr. ANGELICI (Italy) said that, in cases where an
instrument had to be paid by instalments, it would be possible to
draw up several instruments each payable on the date on which
the instalment was due. However, the purpose of a single
instrument payable by instalments appeared to be to make it
possible to add an acceleration clause. Such a clause made the
position of a debtor more difficult, and he doubted whether
article 6(c) would be acceptable to those delegations which
represented debtor countries. He reserved his position on that
issue.

28. Mr. VIS (Chairman of the Committee of the Whole),
responding to a query from Mrs. ADEBANJO (Nigeria), said
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that article 6(c) did not mean that the balance automatically
became due if a debtor defaulted on any instalment. It merely
indicated that under the Convention it was possible for a
borrower to agree to an instrument containing an acceleration
clause. Inclusion of such a clause was a matter for the creditor
and debtor to decide.

29. Mr. SAMI (Iraq) said that he would have great difficulty in
agreeing to article 6, which contained rules that could conflict
with the nature of an instrument. Moreover, the article would
make it very difficult to calculate the interest rate to be applied
and would violate the principle of equality of the signatories,
placing great responsibility on the debtor and obligating him to
pay all future instalments.

30. Mr. VIS (Chairman of the Committee of the Whole) said
that article 6(c) did not impose anything on anyone. It merely
provided for the possibility of including an acceleration clause in
an instrument. If the debtor did not wish to agree to such a
clause, he did not have to sign the instrument.

31. Mr. CHAFIK (Egypt) said that, while current Egyptian
law did not permit the drawing of instruments payable by
instalments, the law was out of step with current commercial
practice. In fact, people circumvented the law by drawing up
several bills at one time, payable at successive dates. Accord
ingly, he favoured article 6 as it stood.

32. Mr. ILLESCAS ORTIZ (Spain) said that, although cur
rent Spanish legislation did not allow the type of stipulation
envisaged in article 6(c), he had no difficulty in supporting it.

33. Mr. DELFINO-CAZET (Uruguay) said that he too
favoured retaining article 6 as it stood.

34. Mrs. VILUS (Yugoslavia) said that article 6 was far
superior to the corresponding articles of the 1930 and 1931
Geneva Conventions (of which her Government was a signa
tory); those Conventions did not correspond to modern com
mercial practice. She strongly supported article 6.

35. Mr. VIS (Chairman of the Committee of the Whole) said
that it appeared that the Commission was prepared to adopt
article 6(b) and (c). The dissenting comments made by the
representatives of Iraq and Italy would be reflected in the
Commission's report.

The meeting was suspended at 11.30 a.m. and resumed at noon.

Floating interest rates

36. Mr. VIS (Chairman of the Committee of the Whole)
recalled that the topic of floating interest rates had first been
raised in the Commission at its seventeenth session; the question
had been referred to the Working Group, and a summary of its
deliberations appeared in document A/CN.9/273, paragraphs 93
to 97. Instruments with floating rates had come into being over
the past few years because of fluctuations in interest rates, but
under current law they were not usually negotiable because they
violated the requirement that the sum payable by the instrument
be a definite sum. There was little doubt that, if the Commission
included a provision on floating interest rates in the Convention,
the Convention would gain considerably in importance.

37. Mr. ABASCAL (Mexico) said that it was undeniable that
an instrument with a floating interest rate did not involve a
definite sum. However, in order to contribute to a consensus, his
delegation could support a provision on floating interest rates,
on condition that, when a floating rate was agreed upon,
reasonable units were established. Thus, in the light of the
circumstances in each case, the parties to an instrument would
negotiate a clause determining maximum and minimum rates, in
accordance with their needs.

38. If, as was suggested in paragraph 9 of document A/CN.9/
285, either the holder or the person liable on an instrument
should have the right to declare the instrument immediately due,
the instrument was made conditional, in violation of a long
standing tradition in the law of negotiable instruments. That
provision undermined the autonomy of the parties: if one party
declared the instrument immediately due, the other party would
have to renegotiate the instrument under very unfavourable
circumstances. If such a provision was to be included in the
Convention, it was even more vital for instruments with floating
interest rates to be subject to reasonable maximum and
minimum limits.

39. Mr. BRANDT (German Democratic Republic) said that
his delegation felt that international financial transactions
required the inclusion in the draft Convention of a provision
allowing instruments with floating interest rates, even though it
did not believe that such a provision was needed for the floating
rate notes which were being issued in large numbers in the
international financial market, since they were of a special
nature. It expected that floating interest rates would be used
mainly in credit agreements in which the parties to the transac
tion needed a special form of security.

40. Mr. SAMI (Iraq) said that his delegation did not agree with
the principle of floating interest rates. If an interest rate was not
fixed, the debtor did not know his obligations and could not
calculate the amount that he would have to pay. Moreover, the
rate was likely to be in the interest of the creditor rather than the
debtor. Floating rates were also harmful to the interests of
developing countries, suffering from the current high interest
rates and the costs of debt servicing, and were inconsistent with
the principles of the new international economic order that the
Commission must strive to promote by devising provisions to
ensure equality between the parties entering into financial
dealings. Thus, his delegation opposed the inclusion in the draft
Convention of a provision concerned with floating interest rates.
However, if a majority of members of the Commission sup
ported the principle, he felt that a ceiling would have to be
imposed on such rates.

41. The CHAIRMAN, speaking as the representative oflndia,
said that his delegation felt that a provision permitting floating
interest rates was likely to introduce an element of uncertainty
into the Convention. Under many legal systems, the sum of
money to be paid on a bill of exchange or promissory note had to
be fixed. That requirement was incorporated in article 1(2) and
(3) of the draft Convention and was essential for the validity of a
negotiable instrument. A provision permitting floating interest
rates could cause irreparable damage to the circulation of an
instrument and could be to the detriment of the debtor.
Moreover, there was no indication in the report of the Working
Group that bills of exchange with floating interest rates were in
vogue in many countries. Many financial institutions in India
had responded unfavourably to the idea of including the
provision.
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42. Mrs. BUURE-HAGGLUND (observer for Finland) said
that the report of the Working Group (AlCN.9/273) rightly
pointed out, in respect of the uncertainty inherent in a variable
rate of interest, that the real cause of uncertainty lay in the
economic situation with its fluctuating rates of interest and of
currency exchange. Bills and notes with floating interest rates
had developed in practice because they provided economic
certainty. Her delegation supported the view that the Conven
tion must be made attractive to banking circles, so that they
would use the types of bills of exchange and promissory notes
covered by it. The Convention would not impose the use of
floating rates on any debtor, but merely allow the possibility of
drawing instruments with floating rates. Thus her delegation was
strongly in favour of the provision permitting floating interest
rates. Banking circles in Finland believed that such a provision
would make it easier to circulate bills of exchange and promis
sory notes. It would be preferable not to impose maximum and
minimum limits on floating rates.

43. Mr. SPANOGLE (United States of America) said that
many notes with floating interest rates were in use in interna
tional trade, even though there was no national law allowing
such notes to be negotiable. Difficulties in accepting floating
rates sometimes arose from the perception that the movement
was only upwards, although over the past three years interest
rates had been falling. If the Convention was to have a real
impact on world trade and the use of negotiable instruments,
floating interest rates must be included within its purview. If the
conditions were made too onerous, the notes would not be
negotiable under any national law or under the Convention.

44. His delegation did not support the idea of placing ceilings
on floating interest rates. If such ceilings were imposed, notes
would simply not be brought within the purview of the Conven
tion. In national law, there were no ceilings on business loans,
although there were sometimes ceilings for consumer loans, and
the Convention would be concerned primarily with business
transactions. It was also necessary to bear in mind the likely
future evolution of the world financial market. He felt that the
definition of interest rates in document AlCN.9/285 was too
narrow. In a substantial number of floating-rate notes, the rate
varied according to a commodity index, such as the price of oil,
and such notes were designed largely to benefit the debtors. A
provision on floating rates should be included, and there should
be no ceiling.

45. Mrs. PIAGGI de VANOSSI (Argentina), noting that
certainty and security were basic to the negotiability of instru
ments, said that article 7(4) of the draft Convention precluded
the issue of instruments with floating interest rates, and that
such rates would violate the whole concept of the definite sum as
an essential element of an instrument from the time of issue.
Inclusion of the floating-interest-rate clause in the draft Conven
tion might encourage the use of instruments with floating rates.
In most developing debtor countries like her own, the general
expectation was that interest rates would continue to rise, and
consequently such instruments were not viewed with favour.
Argentina believed that they should not be sanctioned under the
draft Convention.

46. Mr. BRANDT (German Democratic Republic) said that,
although he was not enthusiastic about the provision, he could
see no legal objection to the inclusion of a text as drafted in
document AlCN.9/285, paragraph 8. Although instruments with
floating interest rates were more complicated, and consequently
less negotiable and appealing, there nevertheless seemed to be a

commercial need for them and the draft Convention would be
more acceptable if it covered them.

47. Mr. OSAKA (Nigeria) concurred with the statements of
the representatives of Iraq and India. He suggested that Libor
rates could be used as a peg for the interest rate, rather than a
less stable floating rate.

48. Mr. CRAWFORD (observer for Canada) remarked that,
in article 6(d) , the draft Convention already contemplated
referring the parties to sources of information about exchange
rates. The floating-interest-rate clause should be seen in that
light, as an extension ofa principle already accepted.

49. There was no such thing as an open Libor rate, since the
rates were determined only for fixed periods, usually ranging
from 30 to 90 days. Not much circulation of an instrument could
be expected within such fixed periods; not many holders would
want to wait so long for their interest, nor would they want the
inconvenience of having to go back to the issuer for interest at
regular periods.

50. The floating-interest-rate provision was significant mainly
for the immediate parties to an instrument, although it might
exceptionally be conducive to the transfer of those instruments
to others. In money markets, in fact, it might lead to the
development of instruments specially designed for transfer,
accompanied by other, severable instruments for the payment of
the interest portion, similar to coupons attached to bonds.

51. As the United States representative had pointed out,
inclusion of the provision would simply facilitate and regulate an
existing practice. Regarding the setting of a ceiling, he had
understood the representative of Mexico to mean that the
parties should be allowed to set a maximum rate if they wished,
not that the draft Convention should stipulate a maximum rate.
Stipulation of a maximum rate in the Convention would be
contrary to all the reasons for including the provision in the first
place, and would not be a good way to achieve certainty.

52. Mr. VASSEUR (France) said that, in view of the growing
practice of using instruments with floating interest rates, a
provision on that subject would make the draft Convention
particularly attractive, certainly to French banks. He was
therefore strongly in favour of the provision, which would not
necessarily be to the advantage of creditors. The current decline
in interest rates was, in fact, to the debtors' advantage.

53. The floating-interest-rate clause was tied to the provisions
of article 6 regarding instalments at successive dates, since new
rates of interest would be calculated each time a successive
instalment came due. As far as terminology was concerned, he
himself preferred the term "variable" to "floating".

54. If a ceiling was set on rates, a floor would also have to be
set; but he was opposed to both. The Commission's task would
be to determine the conditions under which rates could be set.

55. Mr. PISEK (Czechoslovakia) said that he was not opposed
to the inclusion of a floating-interest-rate clause in the draft
Convention but doubted it would have much influence on actual
market conditions. In Czechoslovakia's experience, floating
interest rates were not used in the sale or purchase of goods but
rather in the financial market, in transactions between banks.
Even there, he doubted that bills or notes with floating rates
would circulate much, because it was not usual for creditor
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banks to negotiate the claims they had on debtor banks. Such
instruments would be used more as legal means of security
regarding debtor banks.

56. Mr. GUEST (United Kingdom) said that United Kingdom
banks regarded the floating-interest-rate provision as one of the
most progressive and imaginative proposals, and he believed
that the incorporation of the clause in the draft Convention was
very important for its success. Others had pointed out that the
existence of variable rates was inescapable and that the existence
of at least promissory notes with variable rates was also a fact.
The negotiability of such instruments was the main issue. The
Czechoslovak representative had made a valid distinction bet
ween sales credit and finance credit, and certainly such instru
ments would have their major impact in financial transactions.

57. He believed that it was impossible for the draft Convention
to legislate either a ceiling or a floor on variable interest rates for
any given moment. It would be feasible, however, to draft a
provision leaving it open to the parties to set such limits. He
therefore proposed the addition of the following separate clause:

"Where the rate at which interest is to be paid is expressed as
a variable rate, it may be stipulated that such rate shall not be
less than or exceed a specified rate of interest."

That would enable the parties, in the exercise of their
autonomy, to stipulate either a floor or a ceiling, as they often
did in promissory notes.

The meeting rose at 1.05 p.m.

Summary record of the 342nd meeting
Thursday, 26 June 1986, 3 p.m.

[AlCN.9/SR.342]

Chairman: Mr. KARTHA (India)

Chairman of the Committee of the Whole:
Mr. VIS (Netherlands)

The meeting was called to order at 3.15 p.m.

International payments (continued)

(a) Draft Convention on International Bills of Exchange
and International Promissory Notes (continued) (A/CN.9/273,
A/CN.9/274 and A/CN.9/285)

Articles 6 and 7

1. Mr. ABASCAL (Mexico) said that his statement on floating
interest rates at the previous meeting had been misunderstood.
He had not raised an economic issue but rather a legal one. A
law or a contract was useful if it created certainty, while
uncertainty gave rise to conflicts in law and in contracts which
ultimately had to be referred to a law court. A provision which
contradicted logic and practice could only create problems, and
he had therefore proposed a solution which allowed for the
possibility of floating interest rates while also creating certainty.
He had not proposed that there should be a ceiling and a floor
on interest rate fluctuations, but simply that, if the parties to a
contract used a floating rate, they must agree on a reasonable
maximum and minimum limit on fluctuations.

2. Mr. MAEDA (Japan) supported the inclusion in the
Convention of a provision allowing for floating interest rates, in
order to meet a practical need. He also supported the United
Kingdom proposal, since it would help to ensure that the
Convention was adopted by as many countries as possible.

3. Mr. GRIFFITH (Australia) said that the question of
floating interest rates was vitally important to the future of the
Convention. He endorsed fully the statements by the represen
tatives of Canada, Finland, France, the United Kingdom and the
United States, and also the United Kingdom proposal. He did

not believe that the Convention should include a requirement
that a ceiling and a floor should be imposed on interest rate
fluctuations; rather it should be left to the parties to a contract to
decide on such limits. Including a provision on floating interest
rates was in line with current banking practice and would also
assist trading countries, particularly developing countries, by
making the conclusion of long-term contracts more feasible.
Such a provision would make it possible to reflect changing
market conditions in such contracts, to the mutual advantage of
both parties, while a fixed interest rate would not.

4. Mrs. KAZAKOVA (Union of Soviet Socialist Republics)
observed that the question of floating interest rates was very
important for the Convention. Her delegation therefore sup
ported the inclusion of a provision on floating rates in article 6.
The United Kingdom proposal could also help to dispel the
misgivings of certain delegations.

5. Mr. CHAFIK (Egypt) said that, in Egypt, the practice of
including a floating interest rate clause was well established in
banking operations, especially for short-term credits and
deposits. It did not apply to commercial bills, however, since the
law required that the exact amount of such bills be specified.
The usual practice was to add the interest to the principal in such
cases. If a floating interest rate clause was allowed in the
Convention, it would be introduced into the practice with regard
to commercial bills in his country. His delegation would
therefore support the inclusion of such a clause. Unlike the
representative of Iraq, he did not believe that such a clause
might lend itself to abuse since interest rates fluctuated accord
ing to the market and could benefit either debtor or creditor.
There must be a ceiling on such fluctuations, however, and his
delegation could therefore support either the Mexican or the
United Kingdom proposal in that regard.

6. Mr. ILLESCAS ORTIZ (Spain) supported the proposal to
include a floating interest rate clause, but observed that such a
clause should be accompanied by a provision for a ceiling and a
floor on fluctuations. He therefore supported the Mexican and
United Kingdom proposals.

7. Mr. KOCH (Sweden) said that banking circles in his country
favoured the use of floating interest rates. A provision to that
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effect was therefore vital to the Convention's viability. It would
be unwise not to include such a provision, but it would be
equally unwise to introduce mandatory limits on fluctuations.
The provision adopted should provide the possibility for the
parties to a contract to agree on such limits. He therefore
supported the United Kingdom proposal.

8. Mr. GLATZ (Hungary) agreed that the Convention should
include the possibility of floating interest rates.

9. Mr. TITTI (observer for Cameroon) noted that the question
of floating interest rates was extremely important because, like
exchange rate fluctuations, interest rate fluctuations affected the
burden of the debt service and could prevent debtors from
fulfilling the terms of a contract through no fault of their own. A
provision allowing floating interest rates could distort agree
ments between States and, given the possibility of non-com
pliance, might create reluctance to ratify the Convention,
particularly among developing countries. His delegation would
therefore be in favour of imposing a ceiling and a floor on such
fluctuations in order to ensure that developing countries did not
experience undue problems in meeting their obligations as a
result of rising interest rates.

10. Mr. DUCHEK (Austria) supported the inclusion of a
floating interest rate provision in the Convention since that was
in line with existing international trade practice. He wished to
point out, however, that floating rates were not necessarily to
the detriment of debtors alone, but could also hurt creditors. He
therefore supported the United Kingdom proposal for a ceiling
and a floor on fluctuations, to be agreed to by the parties to
individual contracts.

11. Mr. McCARTHY (Cuba) said that Cuba would prefer not
to have a clause on floating interest rates at all. However, since
the intention was to make the Convention more acceptable to a
greater number of countries, his delegation could support
Mexican and the United Kingdom proposals.

12. Mr. SAMI (Iraq) asked what was the precise difference
between Mexican and the United Kingdom proposals.

13. Mr. ABASCAL (Mexico) explained that, under his pro
posal, the Convention would simply include a floating interest
rate clause and not seek to establish a maximum and minimum
limit on fluctuations. However, when the parties to a contract
agreed on floating rates, they would have to impose reasonable
limits on fluctuations in the rate. Such limits would not
necessarily be maximum or minimum rates and would be left to
the discretion of the contract parties.

14. Mr. VIS (Chairman of the Committee of the Whole)
observed that the overwhelming majority of members of the
Commission were in favour of a provision allowing for floating
interest rates in the Convention. At the same time, a number of
concerns had been expressed: first, the question had been raised
whether a sum payable with a variable interest rate was a
definite sum. As the observer for Canada had pointed out,
however, the Convention already provided that once the rate of
interest was fixed it was determined on the date of payment.
Some delegations had called for a ceiling on fluctuations for fear
that individual debtors or developing countries as a whole might
have to face intolerable interest rates. The majority of members
seemed to support a provision along the lines proposed by
Mexico and the United Kingdom, and he suggested that the

Mexican and United Kingdom delegations pool their efforts to
arrive at an acceptable wording. The representative of Iraq had
expressed the fear that fluctuations in the interest rate might be
subject to the will of the creditor. The Working Group's
deliberations on that problem at the seventeenth session were
reflected in paragraph 96 of document AlCN.9/273.

15. If he heard no objection therefore, he would take it that
the Commission decided to include a floating interest rate
provision in the Convention and to proceed to discuss the
mechanics of such a provision, with a view to determining what
outside source should be referred to in order to establish the
interest rate applicable in each contract.

16. It was so decided.

17. Mr. SPANOGLE (United States of America) said that his
delegation would like to retain the formulation given in para
graph 5 of document AlCN.9/285, on which it commended the
secretariat, reformulated as follows:

"The rate at which interest is paid may be expressed either as
a definite rate or as a variable rate. For a variable rate to
qualify for this purpose, it must vary in accordance with
provisions stipulated in the instrument and those provisions
must refer to one or more indices, or sources, that are both
publicly available, in the place of payment specified on the
instrument during the term of the instrument, and not subject
to unilateral variation by the payee."

That formulation could then be followed by the provision to
be worked out jointly by Mexico and the United Kingdom. The
reference to indices rather than interest rates was motivated by
the fact that there were already floating rate instruments which
used commodity indices as a reference; that trend was likely to
grow. Such a practice was also likely to find favour among
debtor countries. The new formulation also specified clearly that
information on interest rates should be publicly available at the
time and place of payment. Finally, the substitution of the term
"unilateral variation" for "control" was motivated by the
ambiguity of the term "control". That term could imply the
ability to influence market rates, but "variation" was a more
precise term.

18. Mr. VIS (Chairman of the Committee of the Whole)
invited the Commission to consider the question of the use of
indices to express interest rates. Debtor countries might wish to
use their own commodity prices as indices. He doubted whether
American bankers would consider that such indices were
publicly available.

19. Mr. VASSEUR (France) said that he was in favour of the
provision permitting floating interest rates. He supported the
United States proposal that the Convention should make
provision for reference to one or more indices; such indices or
sources should not be subject to unilateral variation by the
payee. He would be grateful, however, for further clarification
of the meaning of the expression "publicly available".

20. Mr. CRAWFORD (observer for Canada) said that, while
the United States proposal sought to improve the text of the
draft Convention, he had difficulty with its omission of a
reference to interest rates. Careful drafting would be required if
such rates were tied to commodity prices. Moreover, he had
doubts as to whether the rate of interest should be publicly
available on a continuous basis during the term of the instru-
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ment. Finally, the Convention would not be protecting the
parties to instruments against all risks if it guarded only against
interventions by payees. It was possible that payees might act
through, or in collaboration with, other parties.

21. Mr. GUEST (United Kingdom) said that he had some
difficulty with the United States proposal that interest rates
could be expressed by reference to indices. The Commission had
already taken a step forward in permitting variable interest
rates, and should not proceed beyond that point. The applica
tion of interest rates based on commodity prices would require
the use of complicated formulas. On the whole, he would prefer
to be more conservative and retain the existing text.

22. Mr. VASSEUR (France), supporting the United States
proposal, said that French banking circles were of the view that
no limits should be placed on the choice of indices.

23. Mr. GANTEN (observer for the Federal Republic of
Germany) said that he was not in favour of a reference to indices
and other sources, and would prefer a reference to interest rates
alone. It was perhaps a question of terminology since the term
"interest rates" could cover indices and other sources.

24. Mr. SAMI (Iraq) said that he was in favour of retaining the
text of the proposed paragraph (5) contained in paragraph 5 of
document AlCN.9/285.

25. Mr. TITTI (observer for Cameroon) said that a reference
to price indices in the developed countries would not take into
account the interests of developing countries. If the text
proposed by the secretariat were used, the developing countries
might find it possible to ratify the Convention.

26. Mr. VIS (Chairman of the Committee of the Whole) said
that the indices might also be the prices of commodities
produced by the debtor countries.

27. Mr. QADER (observer for Bangladesh) said that he
supported the text drafted by the secretariat. The square
brackets in that text, however, should be removed.

28. Mr. VENKATRAMIAH (India) said that he was in favour
of the text proposed by the secretariat.

29. Mr. VIS (Chairman of the Committee of the Whole) asked
whether, in the light of the discussion, the representatives of
France and the United States of America would be willing to
withdraw their proposed amendment.

30. Mr. SPANOGLE (United States of America) and Mr.
VASSEUR (France) agreed to withdraw the proposed amend
ment.

31. The new paragraph (5) of article 7, as contained in
paragraph 5 of document A/CN.9/285, was adopted.

32. Mr. VIS (Chairman of the Committee of the Whole)
invited the Commission to consider the requirement that the
rates of interest should be publicly available. What did "publicly
available" mean, and where and when must the rates be publicly
available?

33. Mr. BERGSTEN (Secretary of the Commission) said that
the secretariat had followed the instructions of the Working

Group in drafting the text under consideration. Square brackets
had been placed around the words "that are both publicly
available and not subject to the control of the payee" because
the Study Group had had difficulties with the idea expressed
therein. There had been no clear definition of the meaning of
"publicly available". In the context of the London inter-bank
offered rate (Libor), for example, there was no fixed rate. A
further difficulty was whether a reference rate obtained by
telephoning a bank should be considered a publicly available
rate. Those difficulties needed to be addressed by the Commis
sion itself.

34. Mr. CHAFIK (Egypt) sought clarification of the meaning
of the word "control". In what sense could a payee have control?

35. Mr. BERGSTEN (Secretary of the Commission) said that
the Working Group had requested the inclusion of that provi
sion in the draft text.

36. Mr. CRAWFORD (observer for Canada) said that the
Commission was faced with a choice of strategies. It could either
add words to define more rigorously the freedom of the parties,
or, on the basis of article 6 (d) of the draft Convention, it could
express interest rates in terms of exchange rates, which were
already publicly available.

37. Mr. VASSEUR (France) said that exchange rates could
not be compared with interest rates since exchange rates were
officially published while interest rates were not.

38. Mr. CRAWFORD (observer for Canada) said that there
were always more rates of exchange than the particular rate of
exchange announced on a given day. While he did not think that
the two sets of rates were identical, they might usefully be
treated as similar under the draft Convention.

39. Mr. QADER (observer for Bangladesh) sought clarifica
tion of the meaning of the words "publicly available" and
"control".

40. Mr. VIS (Chairman of the Committee of the Whole) said
that the Working Group had been mandated by the Commission
to prepare a draft which reflected the concerns of the developing
countries. If interest rates were publicly available, they would be
removed from the control of the creditors.

41. Mr. QADER (observer for Bangladesh) said that he was in
favour of the use of the expression "publicly available" in the
current text.

42. Mr. SPANOGLE (United States of America) said that
there had been a similar difficulty in the United States with
respect to consumer loans. His Government had imposed a
requirement that interest rates for mortgages and floating loan
rates should be publicly available. Bankers with whom he had
had discussions had had no difficulty in understanding the
concept of publicly available rates. In his view, it was a
straightforward way of protecting debtors.

43. Mr. VASSEUR (France) said that, while banks in the
United States might not have had difficulties with the expression
"publicly available", he could not say the same for French
banks. French banking circles were not familiar with Libor, for
example. There were various other offered rates in use among
small groups of banks in Paris. Often such rates were not
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publicly announced. He did not think that the Commission
would be solving the problem if it merely provided for the rates
of interest to be "publicly announced".

44. Mr. VIS (Chairman of the Committee of the Whole)
pointed out that the English text (A/CN.9/285, para. 5), used
the expression "publicly available", which was different from
"publicly announced". The misapprehension might have arisen
from an error in translation.

45. Mr. ILLESCAS ORTIZ (Spain) said that, in the Spanish
version of paragraph (5), "conocimiento publico" signified the
general publication of the reference rate. It seemed that there
was some contradiction between the freedom given to the
parties to establish interest rates and the limitations placed on
that freedom by having those rates "publicly available and not
subject to the control of the payee". In a case where the parties
concerned set a variable interest rate which was not known to
the public and the maturity date arrived, how would it be
possible to establish the amount to be claimed? His delegation
preferred to delete the words in square brackets.

46. Mr. CRAWFORD (observer for Canada) said that the
matter should be left with the parties concerned. There were not
very many provisions in the draft Convention which provided
protection for the parties against the freedom of contract. For
example, there was nothing in the draft which said that the
instrument would not bind the debtor who undertook more debt
than he could cope with. With regard to the public availability of
the reference rate or the freedom from influence, the Commis
sion was faced with the problem of how to intervene to protect a
party from making an improvident bargain. He suggested that
the first sentence of paragraph (5) should be retained and that
the second sentence should be modelled on article 6(d) of the
draft Convention and should read: "For a variable rate of
interest to qualify for this purpose, the method of variation must
be indicated in the instrument or determinable as directed by the
instrument". That wording would provide for readily ascertain
able certainty.

The meeting was suspended at 4.40 p.m. and resumed
at 5.10 p.m.

47. Mr. ABASCAL (Mexico) said that his delegation was in
favour of deleting the square brackets and retaining the text as
proposed by the secretariat.

48. Mr. VASSEUR (France) said that, since the Commission
would never be able to clarify the meaning of "publicly
available", he was in favour of deleting both the square brackets
and the words contained within them. The parties concerned
should by themselves determine the method of calculating
interest rates.

49. Mr. VIS (Chairman of the Committee of the Whole) said
that he could not agree with the representative of France.
Paragraph 93 of document A/CN.9/273 stated that the Working
Group had considered the proposal regarding instruments with
floating interest rates but had added the following qualification:
"It shall be required that any adjustments to the original stated
rate relate directly to the movement of an index which is both
publicly disclosed and not subject to the control of interested
persons, in particular, the payee." Unless the Commission
decided to reject the agreement reached by the Working Group,
he felt bound by the directives of the Commission to continue to

seek a solution with regard to the text contained in square
brackets in paragraph (5).

50. Mr. TITTI (observer for Cameroon) said that the refer
ence to one or more other rates of interest which were both
publicly available and not subject to the control of the payee
presented a number of problems. For example, if one of the
payees was involved in the setting of variable rates, it was clear
that the rate might be affected. He wondered whether it was
advisable to accept the idea of variable interest rates together
with the idea of one or more other rates, in particular rates
which might be controlled by the payee.

51. Mr. SAMI (Iraq) said that the words contained in square
brackets in paragraph (5) had been the result of a long debate in
which the developing countries had expressed their concerns
regarding the principle of floating or variable interest rates. The
text had been drawn up in order to provide some controls or
guarantees which could reassure the debtor in the commercial
transaction. His delegation was therefore in favour of retaining
the text and deleting the square brackets.

52. Mr. SPANOGLE (United States of America) said that he
was in favour of deleting the square brackets and retaining the
text, or at least the concepts of the text, contained therein.

53. Mr. VIS (Chairman of the Committee of the Whole) said
that the concerns expressed by delegations with regard to the
text contained in square brackets in paragraph (5) could be
referred to a small drafting group.

54. Mr. GRIFFITH (Australia) said that his delegation sup
ported the French proposal to delete both the square brackets
and the text which they contained. However, it would accept the
decision of the Working Group if there was general agreement
to do so.

55. Mr. VIS (Chairman of the Committee of the Whole) said
that he wished to maintain the consensus with regard to the
general principle that the Convention should include a provision
on variable interest rates. A number of developing countries had
agreed to the consensus on the understanding that the safe
guards contained within square brackets in paragraph (5) would
be included in the Convention.

56. Mr. VASSEUR (France) said that he would not object to
retaining the text contained in square brackets, provided that
certain modifications were made.

57. Mr. VIS (Chairman of the Committee of the Whole) said
that the words "publicly available" would be referred to a
drafting group. There remained the question of control. In the
secretariat's draft of paragraph (5), "control" referred to the
payee only. However, the maker, guarantors or endorsers of an
instrument might also be involved.

58. Mr. CHAFIK (Egypt) said that the Commission should
clarify the meaning and scope of "control".

59. Mr. VIS (Chairman of the Committee of the Whole) said
that if a person took out a lO-year loan for $1 million from a
Manhattan bank at a variable rate of interest which was the
commercial lending rate of that bank, the loan would be under
the control of the payee. In other words, the lending institution
could influence the rate of interest, and that was something the
Commission wished to avoid.
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60. Mr. CHAFIK (Egypt) asked whether what was meant was
pressure rather than control.

61. Mr. VIS (Chairman of the Committee of the Whole) said
that it was control, because the institution itself set the rate.

62. Mr. SPANOGLE (United States of America) said that his
suggestion had been to use "unilateral variation" instead of
"control" because there was some ambiguity about the concept
of control. There was, however, a justifiable fear on the part of
the debtor of abuse if the payee could unilaterally set the rate,
although there might not be such a great risk as long as the rule
applied to the entire group of lenders of a certain type. He
pointed out that there was a difference between the prime rate
set by a lender and the use of Libor because, in the latter case,
the rate was the product of negotiations among several banks.
The underlying rationale had been to approve the use of indices
based upon LIBOR, United States treasury bills, or the discount
rate, but to disapprove the use of the prime rate of the lender.
All that could be done at present was to establish a principle
rather than write an entire volume of regulations. Therefore,
something similar to the language in square brackets should be
used.

63. Mr. NADER (Mexico) said he understood that the words
between square brackets were an attempt to avoid having one
interested party define the scope of the obligations of one or
more parties to the instrument. He therefore suggested that the
words between brackets should read: "that are both publicly
available and are not subject to the unilateral determination of
any of the parties to the instrument or of its payee."

64. Mr. CRAWFORD (observer for Canada) proposed that,
after the words "it must vary in accordance with provisions
stipulated in the instrument", the following words should be
added: "provided that, if such provisions refer to one or more
reference rates of interest, each such reference rate must be
published or otherwise made freely available to the public from
a disinterested person not party to the instrument, and either (I)
not subject to the direct or indirect influence or control of any
party to the instrument acting alone or together with any other
person, or (2) established in a public market in bank deposits in
which no party to the instrument exerts exceptional influence".
The second provision was necessary because the conduct of
every participant in a market influenced the rates established in
that market. However, if the conduct of a party did not exceed
simple participation, it should be ignored. If no public market in
bank deposits was being referred to, the requirements of the
definition in the Convention would not be met by a rate that was
subject to the direct or indirect influence or control of any party
to the instrument acting alone or together with another person.

65. Mr. GUEST (United Kingdom) said that he had changed
his mind and would support the United States proposal of the
term "unilateral variation", which was simpler than such terms
as "direct and indirect control".

66. Mr. VIS (Chairman of the Committee of the Whole) said
that there seemed to be agreement on retaining certain basic
concepts. He suggested that the United States and Canadian
proposals and any other observations should be referred to a
drafting group to be made up of the representatives of Bangla
desh, Canada, Egypt, the German Democratic Republic, Mex
ico, the United Kingdom and the United States of America.

67. It was so decided.

68. Mr. VIS (Chairman of the Committee of the Whole)
invited the Commission to turn its attention to the paragraphs of
the report of the secretariat (NCN.9/285) relating to floating
interest rates.

69. Mr. BERGSTEN (Secretary of the Commission) said that,
in discussing the drafting of article 7(5), the secretariat had
foreseen two potential difficulties. If any requirements were
stipulated for the major variable interest rate provisions, there
was a possibility that the provisions adopted by parties would
not meet those requirements. As a result, article 7(4) would
apply, and there would be no interest. Second, even if the
parties had drafted provisions which met the requirements of
paragraph (5), they might be unable to apply them because they
had referred to a reference rate which did not exist, or which had
existed at the time of issue of the instrument but no longer did.
The secretariat had therefore proposed, in paragraph 8 of
document AlCN.9/285, a draft article (6), which provided that,
if a variable rate did not qualify or if it was not possible to
determine the numerical value of the variable rate for any
period, interest would be payable for the relevant period at the
rate specified in article 66(2).

70. Mr. MAEDA (Japan) said that article 66(2) should be
replaced by article 66(3). According to article 66(1)(b)(ii),
interest was to be paid at the rate specified in paragraph (2),
calculated from the date of presentment on the sum specified in
paragraph (I)(b)(i). It was clear that the interest rate referred to
in article 66(2) was that which should be paid if the party or
drawee refused to pay interest when the holder presented the
bill for payment. On the contrary, the proposed article 7(6)
concerned the rate of interest which should be paid before the
instrument was presented for payment. It was therefore not
appropriate to refer to article 66(2) for the purpose of reducing
the consequences arising out of the invalidity of the floating rate
provision.

71. Mr. VIS (Chairman of the Committee of the Whole) said
the only problem was that paragraph (3) of article 66 referred to
a rate which applied before maturity, whereas the time under
discussion was the period of maturity proper. While he under
stood the Japanese representative's objection to paragraph (2),
he believed that the same objection should apply to para
graph (3). Perhaps another reference would have to be made in
article 7(6), if others agreed with that view.

72. Mr. BERGSTEN (Secretary of the Commission) said that
it had been clear to the secretariat that the rate referred to in
article 66(2) was not an appropriate one. The problem was that
the parties might have contracted for a variable rate and that
there would be no way of reconstructing that rate. Therefore, it
had been concluded that rather than saying that no interest at all
was payable, as would be the case under article 7(4), the
concern should be to provide a reference point for such a rate.
Paragraphs (2) and (3) of article 66 were the only current
provisions of the draft Convention which might be used. The
secretariat had suggested paragraph (2), knowing that the rate
that would result would be fixed rather than variable and would
not be the rate which normally would have resulted.

73. As a result, in paragraph 9 of document A/CN.9/285, a
solution had been suggested without a specific text. Where
proposed article 7(6) was to be applied, either the holder or the
person liable on the instrument should have the right to declare
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the instrument immediately due and payable by notice to the
other party. In other words, since the applicable interest rate
would differ from what the parties presumably would have
anticipated, either party could accelerate the payment.

74. Mr. VIS (Chairman of the Committee of the Whole) said
that the problem would have to be referred to a drafting group.
He sensed that there was agreement on the policy underlying the
secretariat's proposal.

75. Mr. BERGSTEN (Secretary of the Commission) said that,
in the discussion of article 66(2), the secretariat had also noted a
relatively minor problem, which had been described in para
graph 12 of document NCN.9/285. In order to solve the
problem that arose where there existed two or more official
rates, the secretariat had suggested a minor redrafting of
article 66(2).

The meeting rose at 6 p.m.

Summary record of the 343rd meeting
Friday, 27 June 1986, 10 a.m.

[A/CN.9/SR.343]

Chairman: Mr. KARTHA (India)

Chairman of the Committee of the Whole:
Mr. VIS (Netherlands)

The meeting was called to order at 10.15 a.m.

International payments (continued)

(a) Draft Convention on International Bills of Exchange
and International Promissory Notes (continued) (NCN.9/273 ,
NCN.9/274 and NCN.9/285)

Article 11

1. Mr. VIS (Chairman of the Committee of the Whole) said
that he would take it, if he heard no objection, that the
Commission wished to adopt the text of article 11 as revised in
document NCN.9/274.

2. It was so decided.

Articles 16 and 20(3)

3. Mr. VIS (Chairman of the Committee of the Whole)
observed that the Working Group had thought it advisable to
revise the draft Convention so as to separate two situations: one
in which the issuer of an instrument made it non-transferable
(covered in the existing text of article 16) and one in which the
endorser wrote a restrictive endorsement (covered in the new
paragraph 20(3».

4. Mr. ANGELICI (Italy) said that there should be an
indication in the text that the negotiability of an instrument
depended solely on the intention of the drawer or maker and
that therefore a restrictive clause inserted by another person,
such as the endorser, could determine the position and liability
only of that person. He therefore proposed the addition of a
provision in article 20(3) to the effect that a restrictive endorse
ment limited the liability only of the endorser for the subsequent
circulation of the instrument. That would reflect the view
reported by the Working Group in document NCN. 9/273,
paragraph 105, that the instrument should remain tranferable
but the endorser would not be liable to any subsequent
transferee except his immediate endorsee.

5. Mr. VIS (Chairman of the Committe"e of the Whole)
observed that, if the endorser was not liable to parties subse-

quent to his endorsee, the status of such subsequent endorsees
was ambiguous. The Working Group had rejected the approach
being suggested by the representative of Italy, which had been
essentially the Geneva solution.

6. Mr. BRANDT (German Democratic Republic) said that he
supported the prevailing view in the Working Group that
article 16 should be taken literally and should exclude further
transfer, and therefore felt that article 20 (3) should be main
tained as it stood.

7. Mr. SAMI (Iraq) said that he thought article 20(3) was
redundant when considered in conjunction with article 16.
Article 16 was very clear: it specified an exception to the general
rule that commercial paper should be negotiable. Any such
exception should be dealt with entirely within article 16, regard
less of which party imposed the restriction. Article 16 could be
amended to include the words "or the endorser" after the words
"When the drawer or the maker"; article 20(3) could then be
deleted.

8. Mr. VIS (Chairman of the Committee of the Whole) said
that the proposal of the representative of Iraq would revert to
the original text, to which a number of representatives had
objected because they had felt that it confused different
situations.

9. Mr. MACCARONE (observer, European Banking Federa
tion) said that the difference between the two situations
described in articles 16 and 20(3) lay in the word "further" in the
latter. When an instrument was drawn up from the outset with a
restrictive clause, it was a non-negotiable instrument; when a
restrictive clause was inserted by an endorser, the instrument
had until that moment been a negotiable instrument in all
respects.

10. Mr. DUCHEK (Austria) recalled that in the Working
Group the main criticism of the previous text of article 16 had
been directed at the formulation "the transferee does not
become a holder except for purposes of collection", rather than
at the idea of a single article covering the two situations.

11. He himself was inclined to support the suggestion of the
representative of Iraq. Article 16 alone was misleading, since
only later was there any reference to the possibility of the
imposition of a restriction by an endorser. Obviously, in the
second situation, a negotiable instrument became non-negoti
able, but the text left no room for misunderstanding.

12. Mr. GUEST (United Kingdom) observed that, in its
revision of the text, the Working Group had been following a
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decision by the Commission, as reported in document A/39/17,
paragraph 73. He would prefer to keep the text as redrafted by
the Working Group.

13. Mr. DRUEY (observer for Switzerland) said that, as
paragraph 73 of the Commission's 1984 report indicated, the
Commission had expressed doubts about the formulation of
article 16 rather than taken a decision to redraft it. He himself
leaned towards the position of the representatives of Iraq and
Austria. All restrictions on transfer should be dealt with the first
time the subject was taken up, namely, in article 16.

14. Mr. SPANOGLE (United States of America) supported
the comments made by the observer for the European Banking
Federation and the United Kingdom representative. The origi
nal draft of article 16 had been confusing because it had not
been clear whether the insertion of a restrictive clause by an
endorser would affect the transferability of an instrument from
the beginning of its journey through international trade or only
after the instrument's transfer to the endorsee. He therefore
supported the revised draft.

15. Mr. VASSEUR (France) said that he saw an advantage to
keeping the two situations now covered by articles 16 and 20(3)
separate, but also understood the concerns of the representa
tives of Austria and Iraq. Perhaps the solution would be to put
the provision now comprising article 20(3) in article 16.

16. Mr. DRUEY (observer for Switzerland) supported the
proposal of the representative of France.

17. Mr. CHAFIK (Egypt) said that he was concerned about
another aspect of the situation covered in article 20(3). He
wondered whether a rule or a rebuttable or irrebuttable
presumption applied to the relationship between an endorser
and his endorsee or between the endorser and any third party. If
a presumption applied and if, despite the restrictive clause
introduced by the endorser, his endorsee transferred the instru
ment further with a non-restrictive endorsement to a third party,
was that further endorsement an endorsement for collection or
for transfer?

18. Mr. MACCARONE (observer, European Banking Feder
ation) said that the representative of Egypt had raised an
important point: there was no indication in the text as to the
effect of an endorsement that was contrary to the provisions of
articles 16 and 20(3). A provision could be added to the effect
that an endorsement in any form was always an endorsement for
collection since the instrument, from the time the restrictive
clause was inserted, had become non-negotiable; or to the effect
that any endorsement other than the endorsement for collection
was null and void and not capable of transferring the instrument
in any way, even for collection.

19. Mr. VIS (Chairman of the Committee of the Whole)
observed that, in the case where A, the payee of an instrument,
endorsed it restrictively to B, and B then further transferred it to
C, the representative of Egypt had asked what was the legal
effect of the first transaction on the relation of A to B and of
the second transaction on the relation of A to C. He himself
thought that A was fully liable to B, or to his collecting agent,
but not to C.

20. Mr. GUEST (United Kingdom) agreed with the Chairman
of the Committee of the Whole that an endorsement which

included the words "not transferable" would constitute an
effective transfer in so far as the endorsee was concerned, since
the endorsee would acquire all rights on the instrument in
question except the ability to transfer it further for any purpose
other than collection. If the endorsee sought to transfer the bill
further for a purpose other than collection, the new endorsee
would acquire no rights on the bill.

21. As to the second question raised by the representative of
Egypt, he did not believe that the subsequent endorsement of a
non-transferable instrument by an endorsee who omitted the
words "for collection" or "for deposit" from the endorsement
would be valid.

22. Mrs. PIAGGI de VANOSSI (Argentina) said that, as she
interpreted article 20(3), an endorser would have an obligation
to the original endorsee, but not to the subsequent endorsee.

23. Mrs. KAZAKOVA (Union of Soviet Socialist Republics)
said that the problem involved two considerations. The first
concerned the situation of an endorser who included a restric
tion in an instrument. Under the terms of the draft Convention,
the endorser was fully liable to any subsequent holder of the
instrument. The second consideration was the status of an
endorsee who became the holder of such an instrument: his
rights would be restricted, since he could not subsequently
transfer it except for collection. However, if the endorsee sought
to transfer the instrument without stipulating that it could be
endorsed -only for purposes of collection, instead making it
payable to a third party, the transaction was called into question.
It had been her understanding that the provisions of the
Convention could not fairly be applied '-10 the third party.
However, she also believed that, even if the restricted instru
ment was transferred further without the stipulation that it could
be endorsed only for purposes of collection, that condition
applied none the less.

24. Mr. VASSEUR (France) agreed with the representative of
the Soviet Union. Articles 16 and 20(3) made it very clear that,
once the mention "non-negotiable" or "not transferable" was
included in an instrument, it continued to apply.

25. Mr. MACCARONE (observer, European Banking Feder
ation) said that, given that such instruments were to be
transferred internationally, any difference in interpretation
regarding the effect of an endorsement might have serious
repercussions for international trade. It might therefore be
useful for the draft Convention to state specifically that, even
though an endorser did not, contrary to articles 16 and 20(3),
include the words "for collection" on the instrument, the
instrument would nevertheless be deemed to be for collection
only. It was important in the case of a non-negotiable instrument
that an endorsee should not gain more rights than were
obtainable from the face of the instrument.

26. Mr. DUCHEK (Austria) said he continued to prefer the
previous text of the article, which had stated that a transferee
was not a holder except for purposes of collection. He also
supported the proposal of the representative of France to
include the text of article 20(3) in article 16.

27. Mr. SAMI (Iraq) said that the interpretation of arti
cle 20(3) put forward by the representative of the Soviet Union
was correct and also consistent with the text of article 16. He
therefore had no objection to the proposal made by the
representative of France.
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28. Mr. VIS (Chairman of the Committee of the Whole)
suggested that a working group composed of the representatives
of Iraq, the Union of Soviet Socialist Republics and the United
Kingdom, the observer for the European Banking Federation
and himself should be established to seek. agreement in that
regard. The working group would also consider the drafting
changes that the incorporation of article 20(3) into article 16
would require.

29. It was so decided.

The meeting was suspended at 11.25 a.m. and resumed
at 12.15 p.m.

30. Mr. GUEST (United Kingdom) said that the working
group proposed that article 16 should contain two paragraphs:
one dealing with situations in which the drawer or maker
inserted a stipulation prohibiting the transfer of the instrument,
and one dealing with situations in which an endorser inserted in
the endorsement a stipulation prohibiting further transfer of the
instrument. Second, the group proposed that the consequences
of the stipulations should be the same in both cases: from the
moment at which the stipulation was inserted, the transferability
of the instrument should be limited. In the first case, the
restriction would take effect from the outset; in the second, it
would take effect from the moment of endorsement.

31. Third, it was proposed that, when stipulations were
inserted prohibiting the transfer or further transfer of the
instrument, the transferee would not be able further to transfer
the instrument except for purposes of collection.

32. Fourth, it was proposed that, when a person inserted a
stipulation prohibiting transfer of the instrument and an
endorsee subsequently endorsed the note but failed to include
the words "for collection", such endorsement would be deemed
to be an endorsement for collection purposes.

33. Mr. SPANOGLE (United States of America) supported
the proposals wholeheartedly, particularly the fourth one.

34. Mr. VIS (Chairman of the Committee of the Whole) said
he assumed that all members agreed to the proposals, and noted
that the Commission would see the precise wording of the article
prior to adopting it.

Article 27(1) (continued)

35. Mr. VIS (Chairman of the Committee of the Whole) said
that an informal working group composed of the representatives
of Japan, the Union of Soviet Socialist Republics, the United
Kingdom and the United States of America and himself had
concluded, after considering the text of the shelter rule con
tained in article 27(1), that no change was necessary in the text.

36. Mr. GUEST (United Kingdom), explaining the reasoning
by which the working group had reached its decision, cited the
example of a situation in which a buyer, A, made a note in
favour of a seller, B, the underlying transaction being a contract
of sale. There had been no dispute between the parties at the
time the note had been issued; consequently, under the draft
Convention, B was considered to be a protected holder. Later,
however, a dispute as to the quality of the goods sold had
developed, so that a claim existed on the underlying transaction,
which A might raise against B. B then transferred the note,

which had already reached maturity, to a third party, C, who
had no knowledge of the claim.

37. The question that had been raised was whether or not A
was entitled to set up his defence against C. Under arti
cle 4(7)(b) of the draft Convention, C, having taken the note
following maturity, was not a protected holder. However, some
members of the Commission had still wondered whether C
would take the instrument free of any defences because of the
shelter rule in article 27(1). He then drew attention to the
wording of article 27(1), which did not say that the transfer of an
instrument by a protected holder conferred protected-holder
status on the transferee; the transfer merely vested the rights to
and upon the instrument in the subsequent holder. It would
therefore be possible for A to raise defences againstC, since C
would acquire the rights to which B was entitled; moreover, B
would have a defence opposed to him which would also affect C,
since the latter was not a protected holder. Consequently, no
change was necessary in article 27.

38. Mrs. KAZAKOVA (Union of Soviet Socialist Republics)
welcomed the explanation that had been provided by the
representative of the United Kingdom, which had its basis in
British law and related to a situation with which countries
belonging to the Geneva system were unfamiliar. Article 27(1)
was in fact worded in such general terms that it was difficult to
understand without such explanation, and demonstrated why, in
interpreting the provisions of the draft Convention, it was
necessary to refer to examples of similar provisions from
national legislation.

Article 17

39. Mrs. PIAGGI de VANOSSI (Argentina) said that the text
of article 17(2) was unsatisfactory and suggested that it should
be replaced by the following wording: "In the event of a
conditional endorsement, the condition is presumed not to be
written." Her amendment was purely a question of drafting and
did not affect the substance of the text.

40. Mr. VIS (Chairman of the Committee of the Whole) said
that the proposed amendment did in fact alter the substance of
the article. As it stood, article 17(2) meant that, if there was a
conditional endorsement, the transferee was the holder of an
instrument regardless of whether or not the condition stipulated
in the endorsement was fulfilled. The question whether the
condition was fulfilled was relevant to the liability of the
endorser.

41. Mr. SPANOGLE (United States of America) proposed
the following subamendment to the Argentine amendment: "In
the event of a conditional endorsement, the condition is
presumed not to be written as to the party subsequent to the
transferee. "

42. Mr. ANGELICI (Italy), Mr. ILLESCAS ORTIZ (Spain)
and Mr. DELFINO CAZET (Uruguay) supported the United
States proposal.

43. Mr. VIS (Chairman of the Committee of the Whole),
speaking as the representative of the Netherlands, said that he
could not agree to the proposal because it affected the liability of
the endorser. When an endorser put a conditional endorsement
on an instrument, he was restricting his liability and that
restriction should be binding on subsequent parties, as it was if
the endorsement contained the words "without recourse".



Part Three. Summary records of UNCITRAL meetings on the Draft Convention on Int. Bills of Exchanges and Int. Promissory Notes 355

44. Mrs. PIAGGI'de VANOSSI (Argentina) said that it was
one thing for an endorsee not to have recourse because a
restrictive clause had been inserted to restrict liability. It was
another thing to subordinate the entire operation to a condition.

45. Mr. VIS (Chairman of the Committee of the Whole)
recalled that, according to a study group composed of bankers, a
clause to the effect that a person was liable only when a ship
arrived was used in certain parts of the world and amounted to a
conditional endorsement. He believed it had been held that such
an endorsement was allowed and that it was binding on
subsequent transferees as was a "without recourse" endorse
ment. If some members of the Commission disagreed, the
matter would have to be discussed. However, that was not the
subject of article 17(2), which dealt with the conditions under
which a transferee could become a holder.

46. Mrs. PIAGGI de VANOSSI (Argentina) supported the
text proposed by the representative of the United States.
However, if the majority of the members of the Commission
disagreed, she would accept their view.

47. Mr. SAMI (Iraq) said that, if the Commission were to
adopt the text proposed by the United States representative, it
would give subsequent holders of the instrument greater rights
than those given to the endorsee. In the circumstances, the
Commission might prefer to adopt the solution used in the
Geneva Conventions and state that, in the event of a conditional
endorsement, the condition was considered null and the
endorsement valid.

48. Mrs. KAZAKOVA (Union of Soviet Socialist Republics)
said that article 17 set forth a clear principle: whatever condi
tions an endorser might include in his endorsement, an instru
ment was transferable whether or not those conditions were
fulfilled. An instrument was transferred by means of endorse
ment, and the recipient then became a holder. A quite different
problem arose as to the effect of a conditional endorsement on
subsequent holders, and that aspect was not regulated by
article 17, but by articles 25 and 26.

49. In the case of a protected holder, it was obviously of no
importance to a subsequent holder whether a condition had
been fulfilled or not, and the endorser could not raise any
objection on the grounds that he had included a certain
condition in his endorsement. If the holder was unprotected,
once again article 25 applied, with all its consequences. Thus a
condition affected the relations only between the direct parties
to an instrument, and in that way, it was easier to resolve
disputes between parties in court. The formulation of article 17
was entirely satisfactory and there was no need to amend it.
Moreover, the original formulation in the Geneva Convention
had been abandoned in favour of it.

50. Mr. GUEST (United Kingdom) supported the interpreta
tion given by the representative of the Soviet Union. It was
pointed out in the commentary on the draft Convention (AI
CN.9/213) that article 17 expressed the fundamental policy of
the Convention that an endorsement might not be made subject
to a condition. A condition, to the extent that it affected the
liability of the endorser, was to be disregarded. However, the
fact that a condition was not fulfilled was not necessarily
irrelevant, as it might form the basis of a claim or defence under
article 25.

51. Mr. SPANOGLE (United States of America) said that
there were some problems in reconciling the rather forceful
language of article 17 and the more permissive language of
article 40(2) of the draft Convention. The difference between a
limitation of liability and a condition was somewhat blurred.
Perhaps the Commission should simply ensure that article 17
was limited to the question of transfer, and should revise the
article in the manner he had already suggested.

52. Mr. VIS (Chairman of the Committee of the Whole) said
that the Commission should make it clear that a conditional
endorsement did not prevent the transfer of an instrument;
whether a condition was fulfilled or not, there was a holder. The
question whether a condition had a bearing on the liability of the
endorser was very relevant.

53. Mr. SPANOGLE (United States of America) said that in
that case article 17(1) was misleading. It could not be said that
an endorsement must be unconditional, but that it could be
conditional fOr the purpose of liability. Article 17 as currently
drafted posed problems in relation to article 40. It was not
sufficient to argue that article 17 was in a chapter concerned
with transfer.

54. Mr. VIS (Chairman of the Committee of the Whole) said
that article 17(1) was concerned with transfer. It could not be
said that, if a condition was not fulfilled, an instrument could not
be transferred to another holder; and endorsement must be
unconditional.

55. Mr. DRUEY (observer for Switzerland) said that the view
expressed by the representatives of Argentina, the United States
and other delegations went in the direction of the Geneva
Convention, in the sense that a condition had no effect on the
transfer of rights or on liability. That attitude reflected a concern
for the clarity of an instrument. Imposing a condition was not
the same as excluding liability in general. Thus he supported the
proposal made by the representative of the United States.

56. Mr. ILLESCAS ORTIZ (Spain) said that his delegation
had difficulty with article 17, since it referred only to the
question of the transferability or circulation of an instrument but
not to the liability of the endorser. Article 17(2) established
clearly that in the case of a conditional endorsement, regardless
of whether the condition was fulfilled, an instrument was
transferable. However, a regime must be established to govern
the liability of the endorser and the way in which that liability
affected subsequent endorsers.

57. Mr. VIS (Chairman of the Committee of the Whole) said
that the Commission must decide whether it wished to divide the
functions of endorsement into two parts. There seemed to be full
agreement that an endorsement could not be conditional in
respect of making a transferee a holder; however, there were
differing views about whether endorsement established liability
for the endorser. The Commission could take the view that, in
respect of liability, a conditional endorsement was uncondi
tional.

58. Mr. DRUEY (observer for Switzerland) said that a distinc
tion must be drawn between having knowledge as to whether or
not a condition had been fulfilled and having knowledge of a
condition itself. Articles 25 and 26 were unclear in that respect
and must be clarified.

The meeting rose at 1 p.m.

i
I
I
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Summary record of the 344th meeting
Friday, 27 June 1986, 3 p.m.

[A1CN.9/SR.344]

Chairman: Mr. KARTHA (India)

Chairman of the Committee of the Whole:
Mr. VIS (Netherlands)

The meeting was called to order at 3.15 p.m.

Election of officers (continued)

1. The CHAIRMAN said that the Commission still had to
elect a Rapporteur and three Vice-Chairmen.

2. Mr. GUEST (United Kingdom), speaking on behalf of the
Group of Western European and other States, nominated
Mr. Duchek (Austria) for the office of Rapporteur.

3. Mr. Duchek (Austria) was elected Rapporteur by acclama
tion.

4. Mr. KANDIE (Kenya), speaking on behalf of the African
Group, nominated Mrs. Adebanjo (Nigeria) for one of the
offices of Vice-Chairmen.

5. Mrs. Adebanjo (Nigeria) was elected Vice-Chairman by
acclamation.

6. Mrs. PIAGGI de VANOSSI (Argentina), speaking on
behalf of the Latin American Group, nominated Mr. Delfino
Cazet (Uruguay) for one of the offices of Vice-Chairman.

7. Mr. Delfino-Cazet (Uruguay) was elected Vice-Chairman by
acclamation.

8. Mr. SZASZ (Hungary), speaking on behalf of the Group of
Eastern European States, nominated Mr. Wagner (German
Democratic Republic) for one of the offices of Vice-Chairman.

9. Mr. Wagner (German Democratic Republic) was elected
Vice-Chairman by acclamation.

10. Mr. Vis (Chairman of the Committee of the Whole) took the
Chair.

International payments (continued)

(a) Draft Convention on International Bills of Exchange
and International Promissory Notes (continued) (A/CN.9/273,
NCN.9/274 and NCN.91285)

Article 17

11. Mr. VIS (Chairman of the Committee of the Whole) said
that the earlier discussion of article 17 had been useful because it
had made clear that different interpretations were possible. To
the extent that an endorsement fulfilled the function of transfer
ring the instrument, it must be unconditional. If the transfer was
made conditional, the endorsement would not be considered
effective under the Convention in so far as it concerned the
transfer function.

12. The difficulty lay in the second function of the endorse
ment. If it established the reliability of the endorser, arti
cle 40(2), which gave an endorser the power to limit or exclude
his liability, came into play. Basically, if the endorser stipulated
that the endorsement was conditional, he wished to say some
thing about the conditions under which he was liable to
subsequent parties in case of dishonour. The question was
whether non-fulfilment of the condition meant that the endorser
was not liable or, on the other hand, since the endorsement must
be unconditional, whether the same rule would apply to the
liability function of the endorsement. It appeared that the
condition could not simply be disregarded. If an endorser
endorsed an instrument to an endorsee, and if a condition was
attached to the transaction, the endorser might derive a defence
from the fact that the condition was not fulfilled, irrespective of
whether the condition had been expressed on the instrument. If
the endorser did have a defence against his immediate transferee
or endorsee, then reference must be made to article 25, because
if a subsequent non-protected holder knew that the condition
had not been met, a defence might be set up against that party.
Only in that sense did the condition continue to exist with regard
to a subsequent holder, according to the apparent understanding
of the Working Group.

13. Another possibility was to make the endorsement uncondi
tional not only with regard to transfer, but also with regard to
the liability function, so that if there was a conditional endorse
ment, it would be deemed not to be written both in relation to
the transfer and in relation to liability.

14. Mrs. PIAGGI de VANOSSI (Argentina) said that she was
in favour of the wording of article 17(2) as proposed by the
United States, namely, that in the event of a conditional
endorsement, the condition was presumed not to be written as to
parties subsequent to the endorsee. The proposed wording was a
considerable improvement over the current text.

15. Mr. ABASCAL (Mexico) said that his delegation was also
inclined to support the wording proposed by the United States
because what was needed was a law which would satisfy both
common-law and civil-law systems, as well as new banking
practices. In order to overcome any difficulties which might
arise, the draft provisions should be in keeping with proven
legislation. The provision that the endorsement must be uncon
ditional, and that any condition was presumed not to be written
as to parties subsequent to the endorsee, contained a rule whose
purpose was to preserve the certainty of the rights granted by the
document. A change should be made, but it should not go
beyond what was strictly necessary to preserve maximum
certainty. The basic rule should be that the condition should be
presumed not to be written, unless it affected only the liability of
the endorser to his immediate transferee. However, even if the
condition was written, it should not prevent the transferee from
acquiring the status of protected holder, unless it was proven
that when he had received the instrument, he had known that
the condition had not been met, or that he had intended to act to
the detriment of the endorsee who had put the condition.

16. Mr. SPANOGLE (United States of America) said that, if
his first proposal was adopted, care should be taken in its
drafting to preserve the ability of the endorser to endorse
without limitation. Also, it was his understanding that the
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principal reason for considering the idea that a condition upon
liability might be permitted was that it was used in some banks,
particularly in Africa. He asked whether such usage still existed
and how prevalent it was.

17. Mr. SAMI (Iraq) said that there must be a clear-cut
definition of the liability of the parties. Whether the endorse
ment was conditional or not, it should not run contrary to what
was stated on the instrument. Either the endorser had or did not
have liability, and that had nothing to do with article 42 of the
draft Convention, which could be interpreted as meaning that
the endorser could stipulate the condition of non-acceptance, for
example. Under the United States proposal, there would be two
kinds of liability: the endorser would be liable both to the
endorsee and to the other parties. Such a regime of dual liability
should not exist in the instrument. He would therefore prefer to
say that the conditional endorsement was valid, and that the
conditions might not all be written.

18. Mr. KANDIE (Kenya) said his delegation felt that condi
tional endorsement should not be permitted. If it were, Kenya
would find it difficult to ratify the Convention.

19. Mr. ILLESCAS ORTlZ (Spain) said he felt that the source
of conflict lay in the wording of article 17(1). He therefore
supported the position of the representative of Argentina.

20. Mr. VIS (Chairman of the Committee of the Whole) said it
appeared that article 17 would have to be redrafted in accord
ance with the United States proposal. He noted that one
representative had disagreed with that solution on the ground
that, if the condition had been part of the underlying transaction
and was not expressed in the endorsement itself, it would have
affected a subsequent holder. He read out the United States
proposal: "In the event of a conditional endorsement, the
condition is presumed not to be written as to parties subsequent
to the endorsee".

21. Mr. VASSEUR (France) asked whether it would be
possible to return to a matter which had been taken up briefly at
the Vienna session, namely, whether the Convention could
accept endorsement in pledge. The French banks would like to
have that type of endorsement accepted.

22. Mr. VIS (Chairman of the Committee of the Whole) asked
what the purpose of such an endorsement was, and in what
commercial situations it was used. Such an endorsement should
perhaps be included if it was thought that it would be useful in
international transactions.

23. Mr. MUNOZ (observer, Latin American Banking Federa
tion) said that some Latin American countries had specific
provisions in their codes of commerce that permitted such
endorsements. They were a type of security to a creditor,
enabling the holder of the endorsed instrument to collect and
exercise all the rights of a holder for the payment of a
guaranteed credit. He felt that it was a good idea to consider it.

24. Mr. VIS (Chairman of the Committee of the Whole) read
out the relevant provision of the Geneva Convention Providing
a Uniform Law for Bills of Exchange and Promissory Notes
(art. 19): "When an endorsement contains the statements 'value
in security' ('valeur en garantie'), 'value in pledge' ('valeur en
gage') or any other statement implying a pledge, the holder may
exercise all the rights arising out of the bill of exchange, but an

endorsement by him has the effects only of an endorsement by
an agent. The parties liable cannot set up against the holder
defences founded on their personal relations with the endorser
unless the holder, in receiving the bill, has knowingly acted to
the detriment of the debtor."

25. Mr. VASSEUR (France) said that, for example, a holder
of a bill might obtain funds from a bank by yielding the bill as a
form of security. Such an endorsement was known as a
pignorative endorsement, and occurred mainly between banks.

26. Mr. GUEST (United Kingdom) said that the Working
Group had adopted the view that, if there was an instrument
which was useful in particular States, an attempt should be made
to include an appropriate provision in the Convention. How
ever, there were some difficult questions, such as what defences
could be raised under articles 25 and 26 against the bank
claiming payment, and what the status of the bank would be as a
protected or non-protected holder. It might be possible for the
interested delegations to come forward with a written proposal
which would take account of the current structure of the
Convention and deal with the problems which would necessarily
arise.

27. Mr. VIS (Chairman of the Committee of the Whole) asked
the representative of France to submit such a proposal.

28. Mr. SPANOGLE (United States of America) said that he
would appreciate seeing, in the written proposal, a clarification
of exactly what the transaction involved.

29. Mr. CHAFIK (Egypt) said it had formerly been his belief
that the concept of pignorative endorsement described by the
representative of France should appear in the Convention since
it was useful for ensuring short-term credits. He had since
learned from Egyptian banking circles, however, that such a
procedure was now outdated. Short-term credits were now
guaranteed by stocks and shares, and bills of exchange were
rarely used. He agreed with the United Kingdom representative
that, even if the Commission had wanted to introduce the
concept into the Convention, there simply was not time since
that would require adjusting all the other articles.

30. Mr. VASSEUR (France) observed that when he had made
his proposal at the eighteenth session, he had been told that it
was too early. Now he was being told that it was too late.

31. Mr. VIS (Chairman of the Committee of the Whole) said
that, at its eighteenth session, the Commission had not yet
known under what time constraints it would be working. In any
case, the representative of France was still free to make his
proposal if he so wished.

Article 30

32. Mr. VIS (Chairman of the Committee of the Whole)
invited the Commission to turn its attention to the implied
waiver in articles 30, 52, 60 and 63. He recalled that earlier
drafts of the Convention had always included the possibility of
implied waivers, but that some delegations had opposed such a
provision because it did not create certainty in international
transactions. At the seventeenth session therefore, the Commis
sion had deleted the reference to implied waivers in articles 52,
60 and 63 and left it to the Working Group to discuss the
reference in article 30. The Working Group had decided that it
was justified to retain the reference in article 30.

r
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33. Mr. CHAFIK (Egypt) said he fully agreed that the
Convention should contain as few implied waivers as possible.

34. Mr. ANGELICI (Italy) said that his delegation still had
considerable doubts about article 30. The idea that a person
could be bound by a signature that was a forgery of his own
seemed to conflict with article 32(4) and created considerable
uncertainty. A holder could not be sure whether the debtor or
the owner of the forged signature was liable, and in such cases a
judge would have to apply article 32(4). The act of forgery did
not make the person whose signature was forged a debtor, nor
did it exonerate the forger. He therefore proposed that the word
"impliedly" should be deleted from article 30.

35. Mrs. PIAGGI de VANOSSI (Argentina) agreed entirely
with the representative of Italy concerning the attribution of
liability in accordance with article 30.

36. Mr. VASSEUR (France) said that the use of the word
"impliedly" had been inappropriate in articles 52, 60 and 63 and
was also inappropriate in article 30. Acceptance of a forged
signature must be express and not implied in order to create
certainty.

37. Mr. ILLESCAS ORTIZ (Spain) supported the deletion of
the word "impliedly" from article 30 in order to make the
Convention more internally coherent. If that word was retained,
article 30 would conflict with articles 13 and 37.

38. Mr. SPANOGLE (United States of America) observed
that the Commission was not discussing whether acceptance of a
signature was express or implied but rather the question of
authority. In international trade, almost all signatories were
corporations and the latter always had individuals to sign for
them. The question of whether an individual was authorized to
sign was never resolved by examining the instrument itself, but
was always determined by an outside authority, and since the
question of authority concerned information that was not
available on the instrument, the Commission must refer to the
usual agency law. For instance, the notion of implied authority
existed even when there was no express authority. If the concept
of implied authority existed in civil law, a reference to it was
required in article 30 and the Commission must clarify that that
was what it meant in that article.

39. Mrs. VILUS (Yugoslavia) said that the word "impliedly"
from article 30 may create difficulties with regard to burden of
proof and interpretation. For these reasons, she proposed that
the word "impliedly" be deleted from the draft. Her second
choice was to delete both words, Le. "expressly or impliedly".

40. Mr. MACCARONE (observer, European Banking Feder
ation) said that the concept of implied waiver had been dropped
from the other articles because it could create uncertainty in
international trade. The reason for deleting that concept from
article 30 was not that it could create uncertainty, however, but
the fact that such ratification of forgery conflicted with the
principle set forth in the first sentence of article 30. He proposed
therefore that the second sentence of article 30 should be
deleted.

41. The United States representative had referred to the
question of authority, but that question did not arise in
article 30. Under United States law, authority could indeed be

exercised by an agent signing with the name of the principal.
Article 30 did not deal with that issue, however, but simply with
the issue of forgery.

42. Mr. GUEST (United Kingdom) observed that article 30
concerned both the ratification of forgery and estoppel. First, a
person who ratified a forgery must accept liability in accordance
with the second sentence of article 30. It would be very difficult
to delete the second sentence since that would mean that, even if
the victim had ratified a forgery, he would not be bound by it.
Second, victims could also ratify a forgery by their conduct,
which was what was meant by the term "impliedly". If some
delegations were opposed to the use of that term, he would
favour deletion of both "expressly" and "impliedly" in order to
ensure retention of the second sentence.

43. Mr. ABASCAL (Mexico) endorsed the comments made
by the representatives of the United Kingdom and the United
States. Article 30 must be read in conjunction with article 4(10),
according to which a forged signature included a signature
making unauthorized use of mechanical means. Such forgeries
obviously raised the question of authority to sign on behalf of a
corporation.

44. Mr. MAEDA (Japan) endorsed the statements by the
representatives of the United Kingdom and the United States
and said that he would prefer to keep article 30 as it was.

45. Mr. MACCARONE (observer, European Banking Feder
ation) said that article 30 applied to liability on the instrument.
His objection had related only to such liability. If there were
grounds for recognizing ratification of a forgery, there were also
grounds for recognizing implied ratification.

46. Mr. PISEK (Czechoslovakia) recalled that, at its seven
teenth session, the Commission had deleted all references to
implied waiver. At its eighteenth session, however, it had come
to see the morality of the United Kingdom argument that the
victim of a forgery might benefit from such a forgery unless there
was provision to the contrary. There was a difference between
article 30 and the other articles from which references to implied
waivers had been deleted.

47. Mr. DUCHEK (Austria) said article 30 should probably
cover liability for ratification of forged instruments, an impor
tant legal concept in some common-law countries. The Yugoslav
proposal to delete "expressly or impliedly" was preferable to
stating "expressly" but not "impliedly". In any case, the word
"impliedly" gave rise to uncertainty and the term "acceptance"
might be more apt.

48. Mr. VIS (Chairman of the Committee of the Whole) said
he did not object to deletion of "impliedly", as long as the courts
reserved the right to invoke estoppel when a person had, by his
conduct, impliedly consented to be bound on his signature,
though forged. A well-known example was the English case of
Greenwood vs. Martin in which the court had held a husband
liable for a signature his wife had forged, because he had not
objected until after her death.

49. Mr. GRIFFITH (Australia) mentioned that the Green
wood vs. Martin case had also been the basis for legislation in his
country. He preferred to retain the full text of article 30, but, as
an alternative, would support deletion of "expressly" or
"impliedly" , rather than "impliedly" alone.
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50. Mr. ABOUL-ENEIN (observer, Asian-African Legal
Consultative Committee) endorsed deletion of "impliedly" from
article 30, maintaining that in matters of forgery, it was impor
tant to be explicit.

51. Mr. SAMI (Iraq) said that since the word "expressly" had
been used elsewhere in the draft Convention, it should be
retained in article 30. "Impliedly" could be omitted. The real
issue was one of forged signatures, not authorized signatures, a
question taken up in article 32.

52. Mr. DRUEY (observer for Switzerland) said the source of
confusion in article 30 was not so much "expressly or impliedly"
as the ambiguity of the word "accepted". It should be made clear
that liability was being accepted towards the holder of the
instrument.

The meeting was suspended at 4.45 p.m. and resumed
at 5.10 p.m.

53. Mr. VIS (Chairman of the Committee of the Whole) urged
the Commission to seek a consensus on the basis of the Yugoslav
proposal rather than focusing on the word "impliedly" alone.

54. Mr. VASSEUR (France), indicating he would support the
Yugoslav proposal, cautioned none the less that if "expressly or
implied" was deleted, no mention could be made of a patron's
reasons for accepting liability, as they were also implicit.

55. Mrs. PIAGGI de VANOSSI (Argentina) said her delega
tion supported the Yugoslav proposal.

56. Mr. VENKATRANIAH (India) said his delegation prefer
red to retain article 30 as it stood, but would also support the
Yugoslav proposal.

57. Mrs. KAZAKOVA (Union of Soviet Socialist Republics)
stressed that the provisions of article 30 should not be associated
with articles 52, 58 and 63, which contained the words "expre
ssly waived". To avoid confusion, it would be advisable to have
article 30 provide for cases of both expressed and implied
confirmation of a forged signature.

58. Mrs. ADEBANJO (Nigeria) indicated that if "impliedly"
alone could not be deleted, her country would support the
Yugoslav proposal to delete "expressly or impliedly".

59. Mr. ABASCAL (Mexico) said that not only did the
Yugoslav proposal fail to clarify the question, but it confused
matters. Eliminating the words "expressly or impliedly" left the
meaning of consent open to interpretation by every country,
according to its own domestic legislation.

60. Mr. SPANOGLE (United States of America), supporting
the Mexican and Soviet positions, indicated that in the light of
articles 52, 58 and 63, it would never be completely clear
whether "impliedly" was actually provided for in article 30
unless it was made explicit.

61. Mr. GANTEN (observer for the Federal Republic of
Germany) said he preferred article 30 as it stood but would
support the Yugoslav proposal. The concept of "expressly or
impliedly" was, however, a useful one, recognized in his own
country. In any case, if the Yugoslav compromise were adopted,
close attention should be paid to the wording of articles 52, 58
and 63 when article 30 was redrafted.

62. Mr. VIS (Chairman of the Committee of the Whole)
suggested the insertion of the phrase "adopted the signature as
his own" before the words "or represented". The representa
tives of Hungary, Italy, Kenya and Yugoslavia, and the obser
vers for Switzerland and the European Banking Federation
could serve on a drafting committee that would reword article 30
to reflect that courts could determine liability on an instrument
on the basis of a person's conduct.

63. Mr. VASSEUR (France) suggested "give reasons why the
signature was his own" as an addition to the final sentence of the
article.

Article 34(2)

64. Mr. VIS (Chairman of the Committee of the Whole) said
that the reason for allowing exclusion of liability only if another
party was liable on the bill was that a negotiable instrument was
without value unless there was liability on it.

65. Mr. CHAFIK (Egypt) said that the drawer was the
principal debtor on the bill until the drawee had accepted it,
whereupon the drawer became the guarantor and the drawee
became the principal debtor. Thus the drawer could not exclude
his liability for payment until the bill had been accepted by the
drawee. Accordingly, his delegation could not accept the last
sentence of article 34(2).

66. Mrs. PIAGGI de VANOSSI (Argentina) said that the
principal debtor on a bill of exchange, once it had been
accepted, was clearly the acceptor.

67. Mr. MACCARONE (observer, European Banking Feder
ation) said that if the last sentence was amended the entire
paragraph would have to be redrafted. Article 34(2) dealt with
limitation of liability for acceptance and payment, and it would
be illogical only to provide for limitation of liability for
acceptance once acceptance had taken place. The rule made
more sense as it was currently drafted; irrespective of which
party was liable, the important point was that the holder should
have someone against whom he could claim payment. In
practice the obligation of an acceptor was the same as that of an
endorser, even though there was a theoretical difference.

Article 42(l)

68. Mr. VIS (Chairman of the Committee of the Whole) said
that representatives of States with legal systems which encom
passed the concept of aval had objected to the provision that
there could be a guarantor of a drawee who was not a party to
the bill.

69. Mr. SAMI (Iraq) said that it was not clear to him how there
could be a guarantor in respect of a drawee who was not the
acceptor. Liability which did not exist could not be guaranteed.

70. Mr. VIS (Chairman of the Committee of the Whole) said
that the question was not one of a guarantee of liability, but of a
guarantee that the bill would be paid.

71. Mr. MACCARONE (observer, European Banking Feder
ation) said that while it might be possible to give a guarantee for
a party who was not liable, the question was what kind of
liability the guarantor would have.
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72. Mr. VIS (Chairman of the Committee of the Whole) said
that it would appear to be a primary liability, akin to that of an
acceptor.

73. Mr. SAMI (Iraq) said that the drawee's only liability was to
pay on the instrument. If the instrument was not accepted, there
was no liability.

74. Mr. VIS (Chairman of the Committee of the Whole) said
that in commercial transactions it was often necessary to have
liability on the part of someone else. For example, it might be
that a party who wished to make a promissory note lacked
creditworthiness and required a guarantor. There were two
approaches to such a problem: the common-law solution was to
have a maker or an endorser as an additional party, whereas
under civil-law systems the signature of an avalist would be
required. In essence, both solutions provided for another
liability on the instrument. The draft convention basically

followed the civil-law approach, while also making it possible to
ensure that payment would be guaranteed.

75. Mr. SAMI (Iraq) said that it was not clear to him what the
relationship would be in such an instance between the guarantor
and the drawee who was not an acceptor, since the latter could
say that he was not liable vis-a-vis the guarantor.

76. Mr. VIS (Chairman of the Committee of the Whole) said
that if the drawee's guarantor had to pay on the instrument, he
would have rights against the drawee, but not on the instrument.
As for the liability of the drawee, the matter pertained more to
contract.

77. Mr. SAMI (Iraq) said that the drawee was not a party if he
did not accept the instrument.

The meeting rose at 6 p.m.

Summary record of the 345th meeting
Monday, 30 June 1986, 10 a.m.

[A/CN.9/SR.345]

Chairman: Mr. KARTHA (India)

Chairman of the Committee of the Whole:
Mr. VIS (Netherlands)

The meeting was called to order at 10.10 a.m.

International payments (continued)

(a) Draft Convention on International Bills of Exchange
and International Promissory Notes (continued) (A/CN.9/273,
AlCN.9/274 and AlCN.9/285)

Article 34(2)

1. Mr. CHAFIK (Egypt) recalled that the Commission had
agreed that bills of exchange must have a principal debtor; that
the principal debtor must be the drawer (before acceptance of
the bill) or the drawee (after acceptance); and that the principal
debtor could not exclude his own liability to payment. If a
person paid for goods with a bill of exchange and subsequently
excluded his own liability before the bill was accepted by the
drawee, he would have received goods without payment, in
other words, he would have enriched himself unjustly. As
currently worded, article 34(2) would allow the drawer to
exclude his own liability for payment once any other party had
signed the bill; in fact, he could do so only after the drawee
signed the bill to show that he accepted it, thus becoming the
principal debtor and converting the drawer into the guarantor.
Accordingly he proposed that article 34(2) should be amended
by replacing the words "another party is or becomes liable on
the bill" by the words "the bill bears the signature of the
drawee".

2. Mr. SAMI (Iraq) and Mr. LIU Benku (China) supported
the proposal.

3. Mr. VIS (Chairman of the Committee of the Whole) said
that the text of the draft Convention represented a compromise
between the system of the Geneva Convention, under which the
drawer could not exclude his liability for payment, and that of
other countries under which a drawer could draw without
recourse.

4. Mr. CRAWFORD (observer for Canada) said that he had
no difficulty with the text as it stood. While he understood the
position taken by the representative of Egypt, he felt that the
proposed amendment was too narrow. It would seem that
protection against unjust enrichment could be assured by the
liability of other parties-for example, the guarantor for the
drawer or the guarantor for the drawee.

5. Mr. BARRERA GRAF (Mexico), Mr. PISEK (Czechos
lovakia), Mr. GRIFFITH (Australia), Mr. ILLESCAS ORTIZ
(Spain), Mr. GANTEN (observer for the Federal Republic of
Germany), Mrs. ADEBANJO (Nigeria), Mr. KIM (observer
for the Republic of Korea), and Mr. KOCH (Sweden) sup
ported the text as it stood.

6. Mrs. KAZAKOVA (Union of Soviet Socialist Republics)
and Mr. DELFINO-CAZET (Uruguay) said that they, too,
supported the existing text, which faithfully reflected current
practice. Adoption of the Egyptian amendment would place the
Convention in conflict with current practice.

7. Mr. SMART (Sierra Leone) said that under article 29, a
person was not liable on an instrument unless he signed it;
accordingly, he did not see why liability should be limited to the
drawee or to the guarantor. In the event of a bill not being
honoured, the payee could call on any prior party.

8. Mr. VASSEUR (France) said that he could accept the text
of article 34(2) as it stood but would like the limiting clause in
the penultimate line to read "only from the time that another
party is or becomes liable on the bill".
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9. Mr. VIS (Chairman of the Committee of the Whole) said
that the majority view seemed to be that article 34(2) should
remain as it stood.

Article 42(1)

10. Mr. SAMI (Iraq) said that the guarantee referred to could
be given only for a drawee who had accepted a bill of exchange;
until the drawee accepted the bill, he had no liability. It was
impossible to guarantee a non-existent obligation. Accordingly,
the wording of article 42(1) should be amended to make that
clear.

11. Mr. VIS (Chairman of the Committee of the Whole)
recalled that the provision in article 42(1) had been inserted
after it had been ascertained by questionnaire circulated among
commercial bankers that, although the Geneva system did not
make provision for it, in practice there could be an undertaking
on an instrument whereby payment was guaranteed even when
the drawee had not signed the instrument and therefore had no
liability.

12. Since there appeared to be no support for the Iraqi
proposal, the text would remain as it stood.

Article 42(2)

13. Mr. VASSEUR (France) proposed that article 42(2)
should include a specific reference to guarantees created on a
separate document, which were very common in his country. It
had been noted at the fourteenth session of the Working Group
(NCN.9/273, para. 111) that guarantees were so created in
practice, but article 42(2) might be construed as prohibiting
guarantees which did not appear on the instrument.

14. Mr. VIS (Chairman of the Committee of the Whole) asked
whether it was really necessary to have a special rule governing
agreements created outside the instrument.

15. Mr. VASSEUR (France) pointed out that article 30 also
covered a situation which was outside the instrument. Omission
of any mention in article 42(2) on a separate document of
guarantees created would reinforce the argument that the
Convention excluded such guarantees.

16. Mr. GANTEN (observer for the Federal Republic of
Germany) said that everyone agreed that guarantees by separate
act were possible in practice and that the Convention did not
prevent parties from concluding obligations outside the instru
ment. The parallel drawn by the representative of France with
article 30 was not relevant, for article 30 dealt with a different
situation. Article 42(2) should remain as it stood.

17. Mr. GRIFFITH (Australia) suggested that the concern
expressed by the representative of France could be dealt with by
including the words "on the instrument" following the words "A
guarantee" .

18. Mrs. KAZAKOVA (Union of Soviet Socialist Republics)
doubted that in practice the French proposal would prove
useful. Although its intention was to give the parties greater
freedom, it would in effect limit their freedom by predetermin
ing the content of any guarantee given on a separate document.
In practice and under the Geneva Convention, such guarantees
differed from regular guarantees because they did not become

part of the instrument itself and could be transferred either
through cession or as directed on the guarantee itself.

19. The existing text of article 42(2) did not prohibit guaran
tees outside the instrument, and consequently no amendment
was necessary or advisable.

20. Mrs. PIAGGI de VANOSSI (Argentina) said that the
Geneva system provided for the possibility of a separate
guarantee, provided that the bill of exchange indicated on its
face the existence of such a guarantee. Such an aval served as a
guarantee of payment and, indeed, could often promote wider
circulation of the instrument.

21. It was difficult to see how a guarantee outside the
instrument could be considered implicit in the current text of
article 42(2), and she therefore supported the French proposal.

22. Mr. SMART (Sierra Leone) was opposed to the French
proposal. In current practice, guarantors normally signed on the
bill and were liable to all subsequent parties. If the draft
Convention allowed guarantors outside the bill, such guarantors
would be liable only to the immediate parties, and that would
destroy the whole concept of negotiability of bills.

23. Mr. ABOUL-ENEIN (observer, Asian-African Legal
Consultative Committee) said that it was unnecessary to refer in
article 42(2) to a guarantee outside the instrument. That kind of
guarantee could be given, but not as part of the instrument. It
was not excluded by the draft Convention.

24. Mr. BARRERA GRAF (Mexico) and the CHAIRMAN,
speaking as the representative of India, supported article 42(2)
as it stood, for the reasons given in the Working Group's report
(NCN.9/273, para. 111).

25. Mr. KIM (observer for the Republic of Korea) said that
the draft Convention in general did not deal with any agree
ments made outside the instrument, but that article 42(2) did
not in any way exclude a guarantee outside the instrument. He
therefore supported the existing text.

26. Mr. KOCH (Sweden) supported the existing text. In that
particular article, it would be misleading to mention guarantees
outside the instrument.

27. Mr. DELFINO-CAZET (Uruguay), Mr. MAEDA
(Japan), Mr. SZASZ (Hungary) and Mrs. ADEBANJO
(Nigeria) also supported the text as drafted.

28. Mr. VIS (Chairman of the Committee of the Whole) said
that he would take it that the Commission wished to adopt
article 42(2) as drafted.

29. It was so decided.

Article 42(6)

30. Mr. VIS (Chairman of the Committee of the Whole)
recalled that article 42(6), a new text, had been drafted to meet
the concerns raised in paragraph 110 of the Working Group's
report. He would take it, if he heard no objection, that the
Commission wished to adopt article 42(6).

31. It was so decided.
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Article 46

32. Mr. VIS (Chairman of the Committee of the Whole),
drawing attention to the discussion of article 46 in para
graphs 112 and 113 of the Working Group's report, pointed out
that article 46(1) and (2) had been redrafted. The new text of
article 46(1) provided that the drawer had no power to stipulate
that a bill must not be presented for acceptance in those cases
where article 45(2) made such presentment mandatory.

33. Mr. ILLESCAS ORTlZ (Spain) said that he had no
problem with that exclusion, but was troubled by the phrase "or
before the occurrence of a specified event" at the end of the first
sentence of article 46(1). If a drawer was allowed to make
presentment for acceptance dependent on the occurrence of an
event, the draft Convention would by implication be upholding
the validity of a conditional bill of exchange, which would
contradict the unconditionality stipulated in article 1(2)(b). He
therefore proposed the deletion of the phrase in question.

34. Mr. DELFINO-CAZET (Uruguay) said that he supported
the text as it stood because it reflected both article 22 of the
Geneva Uniform Law and his own country's practice. However,
he agreed in theory with the representative of Spain. He himself
believed that the intention of the text of article 46(1) Was to
refer to a specified event that was not an uncertain event; but the
wording could be made absolutely clear by adding the words
"and certain" after "specified".

35. Mr. VIS (Chairman of the Committee of the Whole)
pointed out that, actually, it had not been the Working Group's
intention that the event would be certain. The phrase had been
included because of evidence received from commercial circles
that acceptance of a bill was, in practice, often dependent on an
event which might or might not be certain, such as the arrival of
goods.

36. Mr. GANTEN (observer for the Federal Republic of
Germany) said that he would support the proposal to delete the
phrase in question, which introduced an element of condition
ality.

37. Mr. LIU Benku (China), noting that article 45(2)(b)
stipulated that a bill must be presented for acceptance when the
bill was drawn payable at a fixed period after sight, asked
whether, when a drawer delayed the date of acceptance as was
permitted under article 46(1), the time-limit for payment would
also be delayed. That would not be acceptable.

38. Mr. VIS (Chairman of the Committee of the Whole) said
that that would not be the case.

39. Mr. BARRERA GRAF (Mexico) said that, while the
representative of Spain had a strong argument, he did not
believe that the phrase in question introduced an element of
conditionality in bills of exchange or that it made payment
subject to the occurrence of an uncertain event. It merely
referred to the deferral of presentment; once the date of
maturity had arrived, the bill must be presented. He therefore
supported the existing compromise text.

40. Mr. GUEST (United Kingdom) drew attention to the
commentary on article 46 in the secretariat report in document
AlCN.9/213, where the reasons for inserting the reference to a
specified event had been explained: inquiries among banking
and trade institutions had shown that it was normal practice in a

number of countries to delay presentment until, for instance,
merchandise had arrived or until after customs clearance. His
delegation therefore favoured the existing text.

41. With regard to the question raised by the representative of
China, he believed that, if presentment for acceptance was so
delayed, and if the bill had been drawn payable at a fixed period
after sight, the time for payment would to that extent be
postponed. He did not, however, think that should prove
unacceptable.

42. Mr. VASSEUR (France) said that French banks liked the
existing text and he therefore supported it.

43. Mr. SAMI (Iraq) said that he supported the existing text
for practical considerations relating to foreign trade. In fact, he
proposed that the same right should be given to the endorser of a
bill, as was the case in the Geneva Convention. To do so would
be in accord with article 40(2).

44. Mr. SMART (Sierra Leone) said that he favoured the text
as it stood. He had sympathy for the position of the Spanish
delegation, but only in relation to article 51, dealing with
presentment for payment, and not in relation to presentment for
acceptance.

45. Mr. CRAWFORD (observer for Canada) noted that the
restrictive condition permitted under article 46(1) was in no way
addressed under article 47(/); and that, further, under
article 50(1)(a), a bill could not be dishonoured by non
acceptance in cases where there had not yet been a due
presentment.

46. He did not understand how the holder of a bill the
presentment of which had been made conditional upon, for
instance, the arrival of merchandise, would know when he could
begin to enforce his rights of recourse against the drawer if the
merchandise did not arrive. The representative of Mexico had
stated that the conditional delay of presentment permitted to the
drawer under article 46(1) would in practice be countered by the
instrument's fixed date of maturity; but he himself saw no
requirement in article 46(1) that, together with the condition,
the bill must also stipulate a maturity date.

47. Mr. VIS (Chairman of the Committee of the Whole) said
that, when an instrument did not stipulate a maturity date, it was
deemed under the draft Convention to be payable on demand.

48. Mr. CRAWFORD (observer for Canada) said that his
question was, precisely, how a holder would know when he
could begin to demand payment.

49. Mr. VIS (Chairman of the Committee of the Whole)
pointed out that the draft Convention did not include the
concept of reasonable time,' but that article 51(/) imposed a
fixed period of one year within which due presentment for
payment could be made.

50. He said that he would take it, if he heard no objection, that
the Commission wished to adopt article 46 as revised by the
Working Group.

51. It was so decided.

The meeting was suspended at 11.35 a.m. and resumed
at 12.10 p.m.
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Article 51 (h)

52. Mr. VIS (Chairman of the Committee of the Whole)
recalled that the different payment practices in various countries
had given rise to questions concerning the concept of due
presentment in article 51(h). As explained in paragraphs 115
to 117 of document AlCN.9/273, the Working Group had
decided to redraft the article with a view to providing that an
instrument might be presented at a clearing-house when under
the law of the place of the clearing-house or under the rules of
the clearing-house such presentment constituted due present
ment. If he heard no objection, he would take it that the
Commission wished to adopt the revised text of article 51(h).

53. It was so decided.

Article 66(2) and (3)

54. Mr. VIS (Chairman of the Committee of the Whole)
recalled that, under article 66, a holder of an instrument might,
after the instrument had reached maturity, recover from any
party liable not only the amount of the instrument but also
interest on that amount. If no specific rate of interest had been
stipulated previously, the rate was to be determined on the basis
of article 66(2), which set it at "[2] per cent per annum above the
official rate (bank rate) or other similar appropriate rate
effective in the main centre of the country where the instrument
is payable. If there is no such rate, the rate of interest shall be [2]
per cent per annum above the official rate (bank rate)or other
similar appropriate rate effective in the main centre of the
country in the currency of which the instrument is payable. In
the absence of any such rates, the rate of interest shall be [ ] per
cent per annum". However, that definition posed problems,
since official, or bank, rates were not uniform in all countries.

55. Mr. FELSENFELD (United States of America) said that,
as no rate in his country corresponded to the definitions in the
first two sentences of article 66 (2), the rate specified in the third
sentence--"[ ] per cent per annum"-would have to apply. He
therefore wished to know what per cent the Commission
intended to specify in that sentence.

56. Mr. SAMI (Iraq) proposed that the rate of interest
specified should be the official rate, determined by the appropri
ate centres in each country. To specify a figure of 2 per cent
above that rate would result in excessively high payments and
was not in the interest of the developing countries, which were
already suffering from a heavy debt burden and high interest
rates.

57. Mr. ABOUL-ENEIN (observer, Asian-African Legal
Consultative Committee) agreed with that view.

58. Mr. GUEST (United Kingdom) said he did not believe
that an interest rate of 2 per cent above the official rate was
unreasonable, particularly since the commercial rate was higher
than the official rate in most countries. He therefore suggested
that the brackets should be removed from the 2 per cent figure.

59. The final sentence of article (66)(2), which was of concern
to the United States representative, gave rise to some very
difficult considerations. Any figure that the Commission
specified might be over-generous or unnecessarily punitive,

depending on the economic situation at the time when the rate
was applied. It might be useful to adopt the rate awarded by
courts in judgements.

60. Mr. CRAWFORD (observer for Canada) agreed that a
usable rate should be specified, but wondered whether a
judgement rate was any more likely to be uniformly available.

61. In judgements in Canada, particularly during periods
marked by fluctuating interest rates, the interest that a holder
paid to obtain funds to replace those lost through an instrument
in default was considered to constitute an element of the
damages suffered by the holder. He therefore suggested that the
Commission should consider referring to the rate at which a
holder borrowed from his bank.

62. Mr. FELSENFELD (United States of America) ques
tioned the desirability of utilizing the judgement rate, since at
least 50 different such rates applied in the United States. He
suggested that the prime rate might constitute an acceptable
alternative. The prime rate was set by individual banks; in order
to set a measurable standard, it might be possible to specify the
rate as being the prime rate of the five or seven largest banks in a
particular state or in the country as a whole. In any event, the
prime rate seldom varied by more than 0.5 per cent from bank to
bank. In fact, during periods of prolonged stability, the prime
rate was generally uniform throughout the country.

63. Mr. VASSEUR (France) said that, in trying to specify a
uniform interest rate, the Commission was faced with an
insoluble problem and no proposal, however imaginative, would
be acceptable to all delegations. The Banque de France had
proposed that the act of signing the Convention should entail an
obligation for the signatory State to establish a rate of interest
for the implementation of the Convention. Since it was imposs
ible to establish an interest rate for all States, that solution could
be useful.

64. Mr. VIS (Chairman of the Committee of the Whole) said
that it would be useful to ascertain whether there was an official
rate in every country to which reference could be made in the
Convention.

65. Mr. FELSENFELD (United States of America) said that
in the United States the interest rate payable after default would
depend on the state in which the action was brought.

66. Mr. VIS (Chairman of the Committee of the Whole) said
that there could perhaps be a reference in article 66 to the rate
of interest which would be applicable if payment were
demanded on a domestic instrument.

67. Mr. VASSEUR (France) said that, in cases of late
payment, the rate of interest applicable in France was an official
interest rate determined by government decree.

68. Mr. GANTEN (observer for the Federal Republic of
Germany) said that there was no official discount rate in the
Federal Republic of Germany. The current rate of interest was
very low and would not be realistic for the purposes of the
Convention. Nor was there an official judgement rate; the rate
was determined in each case in the manner described by the
representative of Canada. He could support the Canadian
proposal; if that proposal were adopted, it would not matter
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whether there was an official judgement rate in a given country,
as long as the Convention contained a formulation allowing a
judge to calculate the rate. It was important that the rate should
not be under the control of the payee. As it stood, the last
sentence of article 66(2) was unacceptable.

69. Mr. VIS (Chairman of the Committee of the Whole) said
that, if it were found that in cases of payment after maturity
there was some kind of official rate in use in every country, that
would solve the Commission's problem. It should be borne in
mind that, in cases where payment was demanded from one or
more endorsers, interest was payable each time. The Commis
sion should find a formula to describe the official judgement rate
in each country, and then decide whether the rate should be that
of the holder's or the payee's place of business.

70. Mr. CRAWFORD (observer for Canada) said that even
very small changes in the wording of article 66 could have a
serious impact. In Canada, the official. judgement rate was
5 per cent but it was almost never accorded because the holder
normally claimed the rate payable on substituted funds, which
varied according to the circumstances of the international
market. Thus the official rate was not necessarily of great
significance, and it would be better to refer to the rate at which
claims were judged in domestic matters.

71. Mrs. KAZAKOVA (Union of Soviet Socialist Republics)
said that in the Soviet Union all interest rates were established
and applied in accordance with the legislation of the USSR.
Strict and detailed laws were laid down by the State Bank and
other institutions establishing rates of interest and rates for late
payment. Those rates varied, and they could be applied only to
operations between Soviet organizations, and not to interna
tional payments. Thus there was no single official rate.
Moreover, there was no special judgement rate in the USSR.

72. Mr. DRUEY (observer for Switzerland) said that in
Switzerland the interest rate for late payments, amounting to
5 per cent, was seldom applied because the plaintiff was always
able to prove that his actual damages were higher.

73. Mr. GUEST (United Kingdom) said that the Commission
could decide that, if the first two sentences of article 66(2) did
not apply, the applicable rate of interest should be a reasonable
commercial rate. The rate would then be determined according
to the circumstances of each case. That proposal could be
combined with the Canadian proposal.

74. Mrs. PIAGGI de VANOSSI (Argentina) said that in
Argentina there was no official interest rate, and there were
even different rates determined by banks in the various pro
vinces or states; a rate of 6 per cent was normally established by
the courts in cases of late payment, if it could be proved that the
delay had not given rise to increased costs. She could support the
United Kingdom proposal.

75. Mr. BARRERA GRAF (Mexico) said that there was an
official rate in Mexico but, as in other countries, that rate was
considered very low and was not often applied in practice. The
Commission could refer to the official rate of interest prevailing
in the country of payment and allow the possibility of the
claimant proving to the courts that he had suffered greater
damage.

76. Mr. VIS (Chairman of the Committee of the Whole) said
that, if such a formula were used, it would be necessary to go to
court to obtain payment of international bills and notes after
maturity, and that situation was not necessarily desirable.

77. Mr. FELSENFELD (United States of America) said that
perhaps in reviewing the variety of devices existing in different
countries the Commission had found a common denominator
and could establish as a standard the rate that would be paid on
an equivalent domestic obligation. Such a formulation could be
applied in countries where the official rate was normally ignored
if it was too low, and also in countries with a fixed official rate.
In the United States there would always be a judgement rate in
the jurisdiction in which judgement was brought..

The meeting rose at 1 p.m.

[A/CN.91SR.346j

Summary record of the 346th meeting
Monday, 30 June 1986,3 p.m.

Article 66(2) (continued)

Chairman: Mr. KARTHA (India)

Chairman of the Committee of the Whole:
Mr. VIS (Netherlands)

The meeting was called to order at 3.15 p.m.

International payments (continued)

(a) Draft Convention on International Bills of Exchange
and International Promissory Notes (continued) (A/CN.9/273,
AlCN.9/274 and AlCN.9/285)

1. Mr. VIS (Chairman of the Committee of the Whole) invited
the Commission to resume consideration of the last sentence of
article 66(2), concerning the applicable rate of interest where
none of the other rates provided in of article 66(2) was
available.

2. Mr. GRIFFITH (Australia) said that a judicial body could
determine a reasonable rate of interest, even though there might
be some degree of uncertainty while the judicial determination
was pending. A provision specifying that the judgement rate in
respect of domestic obligations should be applied might not be
suitable for all jurisdictions. Any fixed rate would be unsatisfac
tory as a basis for a continuing convention.
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3. Mr. MACCARONE (observer, European Banking Federa
tion) said that there were situations in which instruments
payable in one country were drawn in another. A rate of interest
expressed in French francs, for example, might not be appropri
ate for an instrument denominated in United States dollars. The
draft Convention should not specify a fixed rate of interest, since
courts often disregarded such rates and established other rates of
interest. He supported the Canadian proposal that the draft
Convention should make reference to the rate of interest which
a creditor was required to pay if he was obliged to borrow the
money that had not been paid.

4. Mr. VASSEUR (France) said that his delegation could not
support the Canadian proposal. French banks were in principle
opposed to any interest rate that was not pre-determined and
could not agree that the courts should determine such rates.
Recourse to the courts would result in unacceptable delays and
uncertainty. In France the specific fault of the debtor must be
proved before a court could establish a rate of interest higher
than the official rate. Judges had no powers of discretion to
determine rates of interest.

5. The United States proposal that the article in question
should refer to a "reasonable commercial rate" implied an
element of appreciation or judgement. Since absolute clarity was
required, he could not support that proposal.

6. Mr. FELSENFELD (United States of America) said that a
synthesis of views might be achieved if the draft Convention
were to specify that the applicable rate of interest was the
judgement rate at the place of payment of the instrument. Upon
default, the loss would normally be suffered in the place where
the instrument was payable. Such a solution would eliminate the
problem of ascertaining what constituted a reasonable rate of
interest.

7. Mr. GUEST (United Kingdom) said that account should
also be taken of other situations, such as those referred to in
articles 25, 40 and 67(b), which involved recourse actions.

8. Mr. VIS (Chairman of the Committee of the Whole)
suggested that the rate of interest should be that applicable in
actions on bills and notes at the place of payment, which might
not necessarily be the judgement rate.

9. Mrs. BUURE-HAGGLUND (observer for Finland) said
that in Finland there was a judgement rate established by the
Central Bank, which was used when the parties to a transaction
had agreed that interest should be paid and the rate of interest
was left open. There was also, however, a default rate, which
was higher than the judgement rate. Article 66(2) seemed to
refer to a default rate. The drafting of that paragraph needed to
be improved in order to render its intention more explicit.

10. Mr. DUCHEK (Austria) asked whether the United States
proposal concerning the interest rate at the place of payment
referred to the rate of interest payable by creditors in that
country in domestic contractual relations, or to transactions
involving bills of exchange. Both of those rates in Austria were
very low. On the whole, he had doubts about the proposal and
was inclined to support the view of the representative of France
that reference to a reasonable rate of interest would lead to
uncertainty and was therefore unacceptable.

11. Mr. VIS (Chairman of the Committee of the Whole) said
that, under the existing text, in the case of a bill of exchange
involving a drawer in the United States of America, a payee in
Austria and a holder in Switzerland, if the bill was dishonoured
by the drawee and if the holder then sued the payee in a recourse
action, the Austrian court was required to apply the United
States rate of interest and not the Austrian rate.

12. Mr. FELSENFELD (United States of America) said that
the test to be applied in the third sentence of article 66(2) should
be no different from the test provided in the first sentence: the
rate should be "effective in the main centre of the country where
the instrument is payable".

13. Mr. GUEST (United Kingdom) pointed out that, in those
countries bound by the Geneva Uniform Rules on International
Bills of Exchange and International Promissory Notes, rates of
interest would be relatively low. In some countries, in which the
normal judgement rate was relatively low, the courts might
award damages in excess of those rates for proven losses. He
wished to know whether the United States proposal included the
latter element.

14. Mr. FELSENFELD (United States of America) said that,
where the bank rate of a country was not used to determine
damages or interest rates and a different rate was applied as
being more suitable, the latter rate would be applicable. It might
therefore be advisable to include the word "actually" in the
redrafting.

15. Mr. KANDIE (Kenya) said that it might be useful to
provide for a method whereby the applicable rate of interest
would be the average of the two or three most significant rates.

16. Mr. CRAWFORD (observer for Canada) said that there
were only two ways to attain uniformity: either to specify the
amount of interest or to use a uniform method of arriving at a
rate. He would prefer the second alternative and therefore
supported the view that the applicable rate should be deter
mined by the courts or the law of the place of payment. Of
course, some delay was inevitable if the goal was to measure the
damage suffered by the party.

17. Mr. VIS (Chairman of the Committee of the Whole) asked
whether it would be commercially feasible for a Canadian court,
for example, to apply New York rates.

18. Mr. CRAWFORD (observer for Canada) replied that it
would.

19. Mr. VASSEUR (France) said that any reference to an
undetermined rate was undesirable, because what mattered to a
bank in an international transaction was the amount of loss
which it incurred as a result of being unable to use the
uncollected funds in the international market. He therefore
proposed that a State should indicate at the time of ratification
the rate of interest which would be applicable in the case
covered by the last sentence of article 66(2).

20. Mr. FELSENFELD (United States of America) said that
the observer for Canada had already described how a single rate
might become unrealistic. Efforts must be continued to find a
standard which was easily ascertainable in advance but which
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remained flexible. It was therefore preferable that the rate
should be that of the place of payment at the time when the
instrument went into default. In order to meet the French
delegation's objection, it might be possible for the parties to
stipulate a rate on an instrument when they originally entered
into the agreement.

21. Mr. CHAFIK (Egypt) said that he was opposed to the
reference in the first two sentences of article 66(2) to a figure of
2 per cent above the official rate. In some cases, that figure
might represent an enormous sum of money.

22. Mr. GUEST (United Kingdom) said that, in the United
Kingdom, the official rate would be the Bank of England's
minimum lending rate to institutions of impeccable credit
worthiness. It would not be representative of the cost involved
for a trader who borrowed from his own bank, nor would it
represent the actual loss resulting from a delay in payment. The
figure of 2 per cent above the official rate would compensate the
creditor by maintaining him in the same position in which he
would have been if payment had been made on time. If rates
were extremely high in some countries, perhaps that objective
would not be achieved.

23. Mr. MAEDA (Japan) said that he favoured the existing
text, because it provided for compensation for delay in case of
default after maturity.

24. Mr. SAMI (Iraq) said that, if a creditor suffered losses as a
result of a delay in payment, no legal system would prevent him
from suing for damages.

25. Mr. NADER (Mexico) said that it would be more approp
riate to stipulate interest for non-payment in relation to the
unpaid amount only, since one interpretation of article 69(1)
would allow for partial payment. Punishment for non-payment
should be in proportion to non-compliance.

26. Mr. VIS (Chairman of the Committee of the Whole) said
that, if he heard no objection, he would refer article 66(2) and
(3), as well as paragraph 12 of document NCN.9/285 , to a
drafting group composed of the delegations of Canada, France,
Iraq, Kenya, Mexico, the United Kingdom and the United
States.

27. It was so decided.

Article 68(3)

28. Mr. VIS (Chairman of the Committee of the Whole)
suggested that, since the problem of ius tertii had already been
discussed in the context of article 25(3), article 68(3) should
stand.

29. It was so decided.

Article 68(4) (a)

30. Mr. VIS (Chairman of the Committee of the Whole) said
that, as explained in paragraph 122 of document A/CN.9/273,
the Working Group had decided that a new paragraph (a bis)
should be included in respect of instruments payable by instal
ments.

31. Mr. MAEDA (Japan) asked how, when an instrument was
payable in instalments by a party other than the drawee,

acceptor or maker, that party could exercise a right of recourse
against prior holders in case of partial payments. In order to deal
with that difficulty, it might be necessary to add a provision
along the lines of article 69(4)(b) to article 68(4) (a his). He
would draft such a provision.

Article 69(1)

32. Mr. VIS (Chairman of the Committee of the Whole) said
that it had been the unanimous view of the Working Group that
the holder should not be obliged to take partial payment. It had
therefore retained the article in its current form. If he heard no
objection, he would take it that the representatives and obser
vers agreed with that view.

33. It was so decided.

The meeting was suspended at 4.30 p.m. and resumed
at 5.05 p.m.

Organization of work

34. Mr. VIS (Chairman of the Committee of the Whole) said
that the Commission had now completed consideration of the
work carried out by the Working Group at its New York and
Vienna sessions the previous year. The Commission would
consider the texts that it had referred to working groups and
drafting groups as they became available.

35. He wished to suggest that, if any delegations had serious
reservations regarding articles that had not been considered by
the Commission, they should so inform the secretariat, so that
the articles could be considered. Delegations were also free to
put forward new proposals concerning articles that had already
been considered on which there had been differences of opinion.
If there were no requests for consideration of articles that had
not been discussed, the draft Convention could be considered to
be adopted.

36. It was so decided.

37. Mr. GANTEN (observer for the Federal Republic of
Germany) said that an informal meeting of States parties to the
1930 Geneva Convention providing a Uniform Law for Bills of
Exchange and Promissory Notes and the 1930 Geneva Conven
tion for the Settlement of Certain Conflicts of Laws in connec
tion with Bills of Exchange and Promissory Notes and other
interested States would be held in the current week to discuss
problems that might arise upon adoption of the draft Conven
tion. The following States were parties to these Conventions:
Austria, Belgium, Brazil, Denmark, Finland, France, the Ger
man Democratic Republic, Greece, Hungary, Italy, Japan,
Luxembourg, Monaco, the Netherlands, Norway, Poland, Por
tugal, the Soviet Union, Sweden and Switzerland, as well as the
Federal Republic of Germany.

38. Mr. BERGSTEN (Secretary of the Commission) referring
to the question of the relationship between the Geneva Conven
tions and the draft Convention, said that, if States parties to the
Geneva Convention wished to become parties to the draft
Convention, they would have to take the necessary action.
However, upon reflection they might reach the conclusion that
there was in fact no incompatibility between them.

The meeting rose at 5.35 p.m.
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Summary record of the 347th meeting
Tuesday, 1 July 1986, 3 p.m.

[A1CN.9/SR.347]

Chairman: Mr. KARTHA (India)

Chairman of the Committee of the Whole:
Mr. VIS (Netherlands)

The meeting was called to order at 3.10 p.m.

International payments (continued)

(a) Draft Convention on International Bills of Exchange
and International Promissory Notes (continued) (A/CN.9/273,
AlCN.9/274 and AlCN.9/285)

Article 4(10) (continued)

1. Mr. SPANOGLE (United States of America), speaking also
on behalf of the delegation of Canada, proposed that the first
sentence in article 4(10) should read: '''Signature' includes a
signature by handwriting or a facsimile". That wording would be
followed by the definition of "forged signature", which would
remain unchanged; article (X) would be deleted.

2. Mr. GANTEN (observer for the Federal Republic of
Germany) said that his delegation was not satisfied with the
current wording of article 4(10), or with the reservation con
tained in article (X). He was in favour of the compromise
proposal which the representative of the United States of
America had just presented.

3. Mr. VIS (Chairman of the Committee of the Whole)
inquired whether signature by stamp, which was practised in
many countries, would be invalid if the proposal of Canada and
the United States was adopted.

4. Mr. SPANOGLE (United States of America) said that, as
long as a stamp could be interpreted as representing a facsimile
signature, it would be valid.

5. Mr. GUEST (United Kingdom) asked whether the stamp of
a bank which was sometimes accompanied by initials, or the
Chinese practice of using the chop stamp on instruments would
be allowable if the Commission adopted the proposal.

6. Mr. GANTEN (observer for the Federal Republic of
Germany) said that a stamp would be acceptable if it were a
facsimile stamp. Furthermore, although he was not familiar with
the Chinese practice, he believed that such stamps could be
considered to be facsimile signatures. However, a stamp which
bore only the name of a firm would not be sufficient, since it
would not provide protection against falsification.

7. Mr. LIU Benku (China) said that, since the practice of using
stamps in China was very widespread, China would find it very
difficult to accept the proposal.

8. Mr. VIS (Chairman of the Committee of the Whole) asked
whether the Chinese stamp replaced a signature and, if so,
whether the stamp could be considered to be a facsimile
signature.

9. Mr. LIU Benku (China) said that the chop stamp could be
used to provide facsimile signatures.

10. Mr. VASSEUR (France) said that the definition of "signa
ture" which had just been proposed would be a step backward.
He referred to paragraph 10 of document AlCN.9/279 , which
provided an acceptable definition of signature. The definition
proposed by Canada and the United States was too restrictive
and was at variance not only with French practice but also with
world-wide practice in general.

11. Mr. GRIFFITH (Australia) said that the use of the word
"includes" would make the definition inclusive rather than
restrictive.

12. Mr. SPANOGLE (United States of America) said that the
word "includes" had been carefully chosen as a non-exclusive
term. It would be very hard to predict what would be considered
an acceptable signature in the twenty-first century. He had
intended that express approval should be given to only two
varieties of signature, while providing for future changes in
legislation and practice.

13. Mr. VIS (Chairman of the Committee of the Whole) asked
whether an instrument containing a perforated signature pre
pared the day after the Convention entered into force, would be
acceptable.

14. Mr. SPANOGLE (United States of America) said that
such a signature would not be expressly authorized by the
definition of "signature" in the proposal. However, given the
possibility of changes in legislation and practice, such signatures
might become more acceptable in the future.

15. Mr. CRAWFORD (observer for Canada) said that the
parties involved in the transaction of international bills of
exchange had the right to make inquiries regarding the authen
ticity of the other endorser's signature. The proposal had been
meant not as a step backward but as a compromise which would
permit the deletion of article (X).

16. Mrs. ADEBANJO (Nigeria) said that, if the proposal
meant that all types of signature would be acceptable, it seemed
that the Commission would be retaining article 4(10) without
a substantive change in meaning, but would be deleting
article (X).

17. Mr. GANTEN (observer for the Federal Republic of
Germany) said that, if the proposal allowed for all other kinds of
signature, his delegation would not have agreed to it. The word
"includes" had been used to make allowances for other forms of
handwritten or facsimile signatures, or for something similar to
those two means of signature.

18. Mr. SPANOGLE (United States of America) said that the
word "includes" had been used to allow for possible changes in
legislation or practice. It had been his intention that a facsimile
signature should be allowable as a signature regardless of the
current legislation in any country which might become a party to
the Convention.

19. Mr. SAMI (Iraq) said that his delegation understood that
the word "includes" applied to all types of signature, and that
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the proposed text was in accordance with the provisions of the
Convention which gave all countries the right to apply their
national legislation with regard to signatures. If that was the
intention of the proposal, his delegation considered article (X)
to be superfluous.

20. Mr. CRAWFORD (observer for Canada) said that the
actual definition of signature should be limited to a handwritten
signature or a facsimile thereof, and that facsimile should be
defined.

21. Mr. VIS (Chairman of the Committee of the Whole)
suggested that the delegations of Canada, the Federal Republic
of Germany, and the United States of America should draft a
new text for the consideration of the Commission.

22. It was so decided.

Article 8(2)

23. Mr. MAEDA (Japan) said that the situation contemplated
by article 8(2) was not likely to occur frequently and, in view of
the difficulties that the text would create for civil-law countries,
he proposed its deletion or revision in order to make its legal
effects clearer.

24. Mr. ANGELICI (Italy) supported the Japanese proposal.

25. Mr. GUEST (United Kingdom) said that he was in favour
of retaining the current text. The rule was a useful one and
should be retained.

26. Mr. VIS (Chairman of the Committee of the Whole) said
that, if there was no other support for the Japanese proposal, the
existing text should be retained.

27. It was so decided.

Article 11

28. Mr. ILLESCAS-ORTIZ (Spain) proposed that a para
graph be added to the effect that a holder could complete an
instrument only before its maturity. Such an addition would
clarify the draft Convention. If an instrument were incomplete
upon maturity, it would no longer be a bill of exchange or a
promissory note.

29. Mr. VASSEUR (France) said that in France a drawer of a
bill of exchange payable on demand often remitted that instru
ment to a bank for discount. The drawer did not indicate the
name of the beneficiary on the instrument and the bank placed
its stamp in the place reserved for the beneficiary. He asked
whether the Spanish proposal would prevent banks from placing
their stamps on the instrument.

30. Mr. VIS (Chairman of the Committee of the Whole) said
that under the draft Convention the latest maturity date possible
of a demand instrument was one year after the date of issue.

31. Mr. CRAWFORD (observer for Canada) said that the
maturity date on a demand instrument was the date on which it
was presented for payment.

32. Mr. GRIFFITH (Australia) thought that the proposed
addition to article 11 was unnecessary.

33. Mr. DRUEY (observer for Switzerland) said that, if an
instrument could be transferred after maturity, it should be
possible to complete an instrument after maturity.

34. Mr. VIS (Chairman of the Committee of the Whole) said
that, if there were no support for the Spanish proposal, the
existing text should be retained.

35. It was so decided.

Article 28

36. Mr. SPANOGLE (United States of America) said that, in
the United States, a holder was presumed to be a holder in due
course until such time as a defence was raised; at that time, the
burden of proving that he did not have knowledge of the defence
would be upon the person claiming the status of holder in due
course. If article 28 placed the burden of proving knowledge on
a party other than the party wishing to claim lack of knowledge,
the article would be conceptually difficult to accept and pro
cedurally almost impossible to apply.

37. Mr. VIS (Chairman of the Committee of the Whole) said
that the Working Group had intended the article to mean that,
when a party raised a defence or brought a claim, the obligor
from whom payment was demanded could rely on his status as a
protected holder or on his lack of knowledge of the defence. The
claimant would then be required to show that the obligor either
knew of the defence or was not a protected holder. Article 28
placed the burden of proof on the person seeking payment.

38. Mr. GUEST (United Kingdom) said that the Bills of
Exchange Act of the United Kingdom provided that every
holder of an instrument was prima facie deemed to be a holder
in due course. That provision created no difficulties and
strengthened the negotiability of instruments. He was therefore
of the view that article 28 should be retained.

39. Mr. VASSEUR (France) said that French banks attached
great importance to article 28. In fact, if that article were
deleted, they would urge the French Government not to sign the
draft Convention.

40. Mr. SAMI (Iraq) supported the retention of article 28,
since it was in conformity with the Iraqi legal system.

41. Mr. ABOUL-ENEIN (observer, Asian-African Legal
Consultative Committee) said that article 28 reflected a widely
accepted general principle and should therefore be retained in
its current form.

42. Mr. SPANOGLE (United States of America) said that he
would not insist on his objection.

43. Mr. VIS (Chairman of the Committee of the Whole)
suggested that article 28 should be retained.

44. It was so decided.

Article 34(1)

45. Mr. GANTEN (observer for the Federal Republic of
Germany) said that he saw no reason for the inclusion of the
word "subsequent" in articles 34(1) or 40(1) and therefore
proposed its deletion.
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46. Mr. CRAWFORD (observer for Canada) said that the
word "subsequent" should be retained in article 40(1), where
the endorser engaged to pay all parties subsequent to him but
not any party prior to him. It should be deleted from arti
cle 34(1): the drawer was the initiator of the instrument and all
parties were subsequent in time to him.

47. Mrs. PIAGGI de VANOSSI (Argentina) said that she
supported the Canadian proposal.

48. Mr. SMART (Sierra Leone) supported the proposal ofthe
observer for the Federal Republic of Germany. The word
"subsequent" should, however, be replaced by "prior".

49. Mr. GUEST (United Kingdom) pointed out that para
graph 2 of the commentary on article 34 (1) (A/CN.9/213) was
erroneous.

50. Mr. VIS (Chairman of the Committee of the Whole) said
that the commentary in question was indeed inaccurate. Dele
tion of the word "subsequent" might, however, create the
danger of including the guarantor of the drawer among the
parties who would benefit from the liability of the drawer.

The meeting was suspended at 4.30 p.m. and resumed at 5 p.m.

51. Mr. VIS (Chairman of the Committee of the Whole)
suggested that, in order to protect a possible guarantor of an
endorser, the words "subsequent party" in article 34(1) should
be replaced by the words "endorser or the endorser's guaran
tor". The wording would also be changed in articles 35(1)
and 40(1).

52. Mr. VASSEUR (France) said that it would be clearer to
say "or to any subsequent party liable".

53. Mr. VIS (Chairman of the Committee of the Whole) said
that such a wording would require a change in the meaning of
the term "party" as defined in article 4(8).

54. Mr. GUEST (United Kingdom) expressed support for the
Chairman's proposal with regard to the change in articles 34
and 35. In article 40(1), however, the concept of subsequent
endorser should be retained.

55. Mr. VIS (Chairman of the Committee of the Whole)
agreed to that suggestion. If he heard no objection, he would
take it that his proposal regarding articles 34(1) and 35(1) was
accepted.

56. It was so decided.

Article 38(1)

57. Mr. GANTEN (observer for the Federal Republic of
Germany) said that the incomplete instrument referred to in
article 38(1) was not the same as that defined in article 11(2),
because the latter did not apply in the case of an incomplete
instrument which was accepted before it had been signed.
Article 38(1) should be amended to refer to article 11(2) and to
state that it would apply.

58. Mr. VIS (Chairman of the Committee of the Whole) said
that article 38 did appear to be inconsistent with article 11:
under article 38, acceptance would take place before the instru-

ment had been completed, whereas under article 11 the instru
ment could be completed only if it had been signed by the
drawer.

59. Mr. GUEST (United Kingdom) said that the problem
appeared to be a mere technicality. In a situation where the
drawer had not signed the instrument and it was then accepted
by another party, it was not deemed to be an instrument under
the Convention. Article 38 made acceptance valid in such a
situation. An entirely different situation arose in the case where
incomplete instruments signed by a drawer could be accepted
without completion.

60. Mr. GANTEN (observer for the Federal Republic of
Germany) said that he withdrew his objection because it had
become clear to him that the incomplete instrument referred to
in article 38 was not the same as that defined in article 11.

61. Mr. DRUEY (observer for Switzerland) regretted that the
observer for the Federal Republic of Germany had withdrawn
his proposal, because it seemed that there was a problem of
substance. Frequently the acceptance was sought before the
drawer had signed the instrument, and the acceptor had to be
protected as well as the drawer. He therefore felt that the
application of article 11(2) to such a situation was a valuable
suggestion.

62. Mr. MACCARONE (observer, European Banking Feder
ation) said that article 38 was intended to provide for the
possibility of acceptance before the instrument was issued.
Article 11 therefore had nothing to do with article 38. Perhaps
the word "incomplete" was misleading. In article 11, the term
"incomplete instrument" was a legal term, whereas in the
situation covered by article 38 the instrument was actually
incomplete.

63. Mr. VIS (Chairman of the Committee of the Whole) said
that article 11 was, however, important in determining the
liability of the acceptor if the instrument was completed after he
had accepted it in an unauthorized manner.

64. Mr. MACCARONE (observer, European Banking Feder
ation) said that that was the risk involved in signing an
instrument before the existence of the instrument itself-a risk
of which the acceptor was well aware.

65. Mr. VIS (Chairman of the Committee of the Whole) said
that article 11 was therefore relevant in the context of
article 38(1).

66. Mr. SPANOGLE (United States of America) thought that
it might be advisable to refer the matter to a drafting group.

67. Mr. GUEST (United Kingdom) believed that article 38(1)
should be left as it stood.

68. Mr. VIS (Chairman of the Committee of the Whole) said
that, if he heard no objection, he would take it that the
Committee wished to leave article 38(1) as it stood.

69. It was so decided.

Article 4(10) (continued)

70. Mr. VIS (Chairman of the Committee of the Whole) said
that the delegations of Canada, the Federal Republic of
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Germany and the United States of America had proposed that
the article should be amended to read:

'''Signature' includes a handwritten signature, or a facsimile
thereof, or any other means of effecting the equivalent
authentication, and 'forged signature' includes a signature by
the wrongful or unauthorized use of such means;".

71. Mr. VASSEUR (France) said that he wished to make it
clear that he considered the words "or any other means" as
meaning "or any other non-handwritten means".

72. Mr. DRUEY (observer for Switzerland) and Ms.
BUURE-HAGGLUND (observer for Finland) said that they
supported the proposed new wording.

73. Mr. CRAWFORD (observer for Canada), responding to a
point raised by the observer for the Latin American Banking
Federation concerning the possible validation of SWIFT mes
sages under the draft Convention, said that such messages would
be unlikely to qualify as instruments under the draft Convention
because of the type of text involved, not because the signature in
question might not qualify.

74. Mr. MACCARONE (observer, European Banking Feder
ation), referring to the point raised by the observer for the Latin
American Banking Federation, said that the issue in question
had already been dealt with in the latest version of the Uniform
Customs and Practice for Documentary Credits.

75. Mr. LIU Benku (China) and Mr. GUEST (United King
dom) supported the proposed new wording.

76. Mr. GANTEN (observer for the Federal Republic of
Germany), responding to a point raised by the representative of
Australia concerning signatures in the form of a seal or in the
form of a stamp or an impression of a seal, said that it was
currently impossible to state exactly what would be covered by
the draft Convention. The purpose of the proposed wording was
to leave open the possibility of new inventions. The courts, the
parties themselves or domestic law would have to determine
exactly what was to be covered by the draft Convention.

77. Mr. GRIFFITH (Australia) said that, having heard the
explanation provided by the observer for the Federal Republic
of Germany, he was now in a position to say that he supported
the proposed new wording.

78. Mrs. ADEBANJO (Nigeria) said that the proposed text
constituted an improvement.

79. Mr. VIS (Chairman of the Committee of the Whole) said
that, if he heard no objection, he would take it that the
Committee wished to adopt the new wording for article 4(10)
proposed by Canada, the Federal Republic of Germany and the
United States of America, and to delete article X.

80. It was so decided.

The meeting rose at 6 p.m.

Summary record of the 348th meeting
Wednesday, 2 July 1986,10 a.m.

[A/eN.9/SR.348]

Chairman: Mr. KARTHA (India)

Chairman of the Committee of the Whole:
Mr. VIS (Netherlands)

The meeting was called to order at 10.15 a.m.

International payments (continued)

(a) Draft Convention on International Bills of Exchange
and International Promissory Notes (continued) (A/CN.9/213,
NCN. 9/269, NCN.9/273 , NCN.9/274 and NCN.9/285 and
N39/17)

Article 38(1) (continued)

1. Mr. DRUEY (observer for Switzerland) said that arti
cle 38(1) raised two problems: one of substance and one of
drafting. With respect to the former, he suggested that arti
cle 11(2) should protect the drawee as well as the drawer. An
incomplete instrument-one that had not yet been signed by A,
the drawer-might be presented to B, the drawee (a bank with
which A had an account), in which case the drawee would have
no hesitation in accepting the bill. However, subsequently,

another person-an employee of A, having no credit or account
with the drawee-might sign the bill thereby becoming the
drawer. The instrument might also be incomplete because the
sum was not stated. With respect to the drafting problem, he
pointed out that the phrase "incomplete instrument" had a
different meaning in article 38(1) from the one it had in
article 11(1).

2. Both problems could be solved by amending article 11(1) to
read: "An incomplete instrument which satisfies the require
ments set out in subparagraph (a) of paragraph (2) of article 1
and bears the signature of the drawer or drawee, or subpara
graphs (a) and if) of paragraph (3) of article 1 ... ".

3. Mr. MACCARONE (observer, European Banking Federa
tion) said he could not accept the proposal: only the drawer
could create the instrument. His signature was one of the
requirements listed in article 1. To suggest that an incomplete
instrument could be one that was signed only by the drawee was
theoretically incorrect, for under those circumstances there was
no instrument.

4. Mr. SMART (Sierra Leone) said that he agreed, although
he had sympathy with the argument put forward by the observer
for Switzerland. If the drawee accepted a bill that did not bear
the drawer's signature, that was his responsibility.
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5. Mr. GANTEN (observer for the Federal Republic of
Germany) supported the proposal of Switzerland. The point
made by the obse~er for the European Banking Federation
might be correct in the abstract, but was not in line with what
happened in practice. It was not uncommon for a drawee to
accept an instrument which was not signed by the drawer, and
the Convention should take account of that practice. The
problem could be dealt with by amending article 38(1) along the
lines he had suggested the previous day; however, he preferred
the proposal just put forward.

6. Mr. ABASCAL (Mexico) likewise supported the Swiss
proposal and for the same reason. He suggested that, instead of
mentioning the "drawee", the Convention should refer to the
"acceptor", since by signing an instrument the drawee was
accepting it.

7. Mr. PISEK (Czechoslovakia) said that an incomplete instru
ment was simply one in which some of the elements set out in
article 1 were missing. There was no need to specify which ones.
In his view, "incomplete" could have a different meaning in
article 11 and in article 38.

8. Mr. SAMI (Iraq) said that the Swiss proposal would be in
complete conflict with the legal system in his country, where a
bill of exchange could be created only by a drawer. Article 11
should remain as it was.

9. Mr. ANGELICI (Italy) said that the drawee should be
protected and such protection must be furnished under arti
cle 11. He supported the substance of the Swiss proposal,
although he felt that it might be worded somewhat differently.

10. Mr. EYZAGUIRRE (Chile) supported the Swiss amend
ment, which was consistent with the practice in Chile.

11. Mr. DUCHEK (Austria) said that he supported the
substance of the Swiss proposal.

12. Mr. GUEST (United Kingdom) said that he would be
willing to accept the proposal.

13. Mr. VIS (Chairman of the Committee of the Whole),
speaking as representative of the Netherlands, said that he
would still require that there be the signature of the drawer.
That might be an academic question because, clearly, there
{;ould not be an international bill of exchange until the bill was
signed by the drawer. However, he would like to look very
carefully at the Swiss proposal to determine whether it applied
only to the case referred to in article 38(1).

14. Speaking as Chairman of the Committee of the Whole, he
said that the original purpose of article 38(1) had been to state
the rule that a drawee could validly accept a bill before it was
signed by the drawer. One member of the Working Group had
said that in such a case the bill would be an incomplete
instrument. It had never been the intention that article 11
should state the rule, as implied by the observer for Switzerland,
that the drawee could create an inchoate international
instrument.

15. From the statements he had heard, he concluded that there
was support for the Swiss proposal. Accordingly, he noted that
the Commission accepted the amendment and asked that a
precise text be submitted in writing.

Article 48

16. Mr. SPANOGLE (United States of America) said that he
would like article 48 to make some provision for delay, as
existed in articles 52(1), 58(1) and 63(1). Instead of saying that,
if there was delay in the presentment for acceptance, such
presentment was dispensed with, it might be more useful to
require presentment to be made, even if it were made later than
specified in the bill. Alternatively, he would like to know the
reason for the difference compared with the other three articles.

17. Mr. VIS (Chairman of the Committee of the Whole)
pointed out that, in the case of a bill payable, for example, 30
days after sight, article 47(e) required that such a bill be
presented within one year of the date of issue. As currently
drafted, article 48 would require that, if for any reason the bill
could not be presented for acceptance within that time-limit, it
should be regarded as dishonoured by non-acceptance; that
would trigger a recourse action. According to the suggestion
being made by the representative of the United States, if such a
bill could not be presented within one year, the holder would not
have an immediate valid recourse.

18. Mr. SPANOGLE (United States of America) said that the
drawee-a bank, for example-would normally need some
notice if an instrument was to be submitted for payment in
another currency or in an exceptionally large amount. It would
be desirable for such instruments to be brought in for sight first,
and paid later.

19. Mr. VIS (Chairman of the Committee of the Whole) said
that, if one year had already elapsed since the date of issue of an
instrument, it did not seem that it should be necessary to wait
longer. If, for example, it was not possible to present a bill for
payment because a war was being waged, it was surely reason
able that after one year the bill should be considered to be
dishonoured and payable by the drawer. The same applied in the
case of a bill payable on a fixed date; under the draft
Convention, the bill could be presented for acceptance up to
that date; if it was not presented, it would be payable at
maturity.

20. Mr. SPANOGLE (United States of America) said that it
was disturbing that, in a situation where a drawee might be able
to perform, the fact that the holder did not approach the drawee
gave rise to rights against the drawer. He felt that the drawer's
contract underlying an instrument was that an attempt would be
made to secure payment from the drawee first; it was unsatisfac
tory that, if the drawee could not be reached, the drawer should
have to pay.

21. Mr. VIS (Chairman of the Committee of the Whole) said
that that situation prevailed in all legal systems. Presentment for
acceptance was optional and, if the bill could not be presented,
the drawer became liable.

22. Mr. SAMI (Iraq) said that his delegation supported the
view that the wording used in article 52(1) should be incorpo
rated in article 48, paragraph (b). The wording of article 52 was
specific and clear to everyone but article 48 left room for
numerous interpretations.

23. Mr. VIS (Chairman of the Committee of the Whole) said
that it should be noted that, if there was not due presentment for
payment, parties that were secondarily liable were discharged.
A provision excusing delay was therefore necessary.
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24. Mr. SPANOGLE (United States of America) said it was
anomalous that in the case of a bill with a time-limit, if the
holder was unable for reasons beyond his control to get to a
bank until just after the expiry of the time-limit, under the draft
Convention he would be able to go back to the immediate
endorser, as well as the drawer.

25. Mr. EYZAGUIRRE (Chile) said that his delegation fully
supported the current wording of article 48. It was not always
mandatory for a bill to be submitted for acceptance; he felt that
the one-year time-limit laid down in article 47(e) was reason
able, otherwise acceptance and payment could become con
fused. He saw no incongruity between article 48 and other
articles of the draft Convention. The situations referred to in
articles 52 and 58 were quite different, and were unconnected
with the obligation to present a bill for acceptance, as they were
concerned with delay in presentment for payment and delays in
protesting. From the point of view of the Chilean legal system,
article 48 was quite reasonable and balanced.

26. Mr. ANGELICI (Italy) said that the use of different
wording in article 48 and article 52 could give rise to uncertain
ties of interpretation and possibly lead to the conclusion that
subjective criteria were to be followed in article 48 and objective
criteria in article 52.

27. He therefore suggested that article 48, paragraph (b),
should read: "When, because of circumstances which are
beyond the control of the holder and which he could neither
avoid nor overcome, presentment cannot be effected within the
time-limits prescribed for presentment for acceptance."

28. Mr. SAMI (Iraq) said that the Italian proposal was very
logical and reasonable; objective criteria needed to be followed
in article 48.

29. Mr. ILLESCAS-ORTIZ (Spain) and Mr. DELFINO
CAZET (Uruguay) said that they supported the Italian pro
posal, as it made the draft Convention more secure.

30. Mr. GRIFFITH (Australia) said that he preferred the
existing text; it was simple and straightforward and reflected the
English and Australian legislation on bills of exchange. It was
not necessarily desirable for the text to mention whether or not
circumstances had been beyond the control of a holder or could
have been avoided or overcome.

31. Mr. VENKATRAMIAH (India) and Mr. GOH (Singa
pore) said that they supported the existing text of article 48,
paragraph (b).

32. Mr. GUEST (United Kingdom) said that he supported the
existing text of article 48. The words "with reasonable diligence"
were used in articles 58 and 63, and it would be difficult at
such a late stage to start inserting provisions which were more
elaborate.

33. Mr. DUCHEK (Austria) said that it was not clear from the
commentary (A/CN.9/213) why in comparable situations an
objective test was used in article 52, and a subjective test in
article 48. The same test should be used in both cases, and an
objective test was always better than a subjective one. He
therefore supported the Italian proposal.

34. Mr. VIS (Chairman of the Committee of the Whole) said
that the Working Group had always considered that present-

ment for acceptance was different from presentment for pay
ment, and that different criteria should apply.

35. Mr. SMART (Sierra Leone) said that his delegation
supported the existing text; it was simple and straightforward,
and conformed with Sierra Leone's legal system.

36. Mr. VIS (Chairman of the Committee of the Whole) said
that it was undesirable for the Commission to split into two
camps corresponding to civil-law and common-law countries. A
provision should not be rejected because it did not accord with
individual national law.

37. Mr. DRUEY (observer for Switzerland) said that, in the
example mentioned by the representative of the United King
dom, articles 58 and 63 both contained the wording found in
article 52(1). There was always an objective criterion in a case
where something should have been done and had not been done.
"Reasonable diligence" applied where a cause of delay ceased to
operate, as in article 52(1). Presentment for acceptance was a
case where something had to be done. He therefore supported
the Italian proposal.

38. Mr. VIS (Chairman of the Committee of the Whole) noted
that the Geneva Convention used the term "without delay"; the
term "reasonable diligence" came very close to that concept.

The meeting was suspended at 11.35 a.m. and resumed
at 12.20 p.m.

39. Mr. GUEST (United Kingdom) said that the articles in
question had been discussed extensively by the Working Group
and he hoped to preserve the existing text. He understood the
reasons for the United States proposal, and it was difficult to
justify the omission in article 48 of a paragraph similar to that in
article 52(1). The rule in articles 48 and 50(1) could, indeed, be
harsh in some circumstances, but it was justifiable because it
prevented the prolongation of the one-year period beyond the
date on the bill. The United States proposal might have some
virtue with regard to the time-limit in article 47(j). Even there, it
was questionable whether it was necessary to cover a very
exceptional situation in which the drawer stipulated that a bill
must be accepted within a short time-limit.

40. He had difficulty with the proposal of the representative of
Italy, which would require changes not only in article 48(b) but
also in article 50(1) and possibly article 63(2)(a). He supported
the requirement of reasonable diligence in the existing text of
article 48(b) because it covered two situations: one involving a
force majeure impediment and one in which, for instance, the
drawee, or the endorser to whom notice of dishonour must be
given, could not be traced. It would be difficult to bring the
latter situation within a case offorce majeure. He hoped it would
be possible to adopt article 48 as it stood.

41. Mr. SPANOGLE (United States of America) proposed an
amendment incorporating his own points as well as the proposal
of the representative of Italy. The following new article 48(i)
would be added:

"Delay in making a necessary presentment for acceptance
within a time-limit specified in the instrument is excused' when
the delay is caused by circumstances which are beyond the
control of the holder and which he could neither avoid nor
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overcome. When the cause of the delay ceases to operate,
presentment must be made with reasonable diligence."

42. The current article 48 would then become article48(2) and
subparagraph (b) would be amended to read:

"(b) When a necessary presentment for acceptance cannot
be effected within the time-limits prescribed in article 47
owing to circumstances which are beyond the control of the
holder and which he could neither avoid nor overcome."

43. Thus, his proposed article 48(1) would apply only to
necessary presentments and only when a time-limit, assumed to
be shorter than the statutory time-limit, was specified in the
instrument itself. Article 48(2)(b) would apply when no time
limit had been stated in the bill itself and consequently the
statutory one-year period applied-a very long period indeed, to
his way of thinking-and when presentment could not be
effected because offorce majeure defined in the terms suggested
by the representative of Italy. If neither article 48(1) or (2)(b)
applied, then article 49 would come into play.

44. It was important to separate the two different situations:
one where the bill itself specified a short time-limit and one
where the full one-year limit was available. In the former case, a
binary formulation was not desirable and therefore his text
introduced gradations that did not overstate the effects of a late
presentment. In the latter case, the Italian proposal made
perfectly good sense.

45. Mr. ANGELICI (Italy) said that he supported the United
States amendment.

46. Mr. VASSEUR (France) said that although it was late to
be introducing such complications, he was ready to support the
United States proposal provided the text was carefully drafted.
His delegation would like to be able to study the proposal in
French translation.

47. Mr. CHAFIK (Egypt) said that the United States proposal
seemed acceptable but needed detailed study. He would like to
see the proposal in writing.

48. Mr. EYZAGUIRRE (Chile) insisted that the wording of
article 48 adequately reflected the intent of the article, which
was to exempt the holder of an instrument from presentment for
acceptance. The article had nothing to do with delay in
presentment for payment or in presentment for protest. Conse
quently, he did not believe that the text should be amended.

49. Mr. VIS (Chairman of the Committee of the Whole),
speaking as the representative of the Netherlands, endorsed the
remarks made by the representative of Chile. If a drawer
included on an instrument the stipulation that it must be
presented for acceptance within 30 days and the holder of the
instrument failed to present it, the drawer was then free of any
liability in the matter. However, the article should clearly
indicate that, if circumstances prevented the holder from
presenting the instrument for acceptance, the drawer remained
liable, as the important issue was the drawer's liability.

50. Speaking as the Chairman of the Committee of the Whole,
he suggested that further discussion of the article in question
should be deferred until the text of the proposals made by the

representative of the United States was available in written
form.

51. It was so decided.

Article 71

52. Mr. SPANOGLE (United States of America) said that
article 71 might pose a problem for small banks which, while not
located in a money centre, nevertheless engaged in international
transactions and received instruments from foreign jurisdictions.
The problem would arise when an instrument drawn payable in a
foreign currency was submitted for payment in that currency and
the bank to which it had been submitted did not have access to
that currency in the amount requested. The problem could be
solved either by requiring that the holder should notify the bank
in advance that payment was desired in a currency other than
that of the place of payment, or by including in the draft
Convention a provision which would give a bank three days in
which to acquire the currency requested without dishonouring
the bill.

53. Mr. GUEST (United Kingdom) said that the problem was
not a serious one. In any event, it was the responsibility of the
seller or the maker of the note to see that the necessary
arrangements for payment were made.

54. Mr. SPANOGLE (United States of America) said he was
thinking of the "contrived dishonour" of an instrument. It was
conceivable that a holder or payee might wish to dishonour an
instrument through the use of a surprise tactic such as requesting
payment in the currency originally specified on the instrument,
when it was obvious that the currency was unobtainable. Such an
action would create a serious problem for the obligor.

55. Mrs. PIAGGI de VANOSSI (Argentina) agreed that the
situation described by the representative of the United States
might occur. However, the solution lay in requesting the holder
to give advance notice to the bank that the payment was
required in foreign currency, as was done under Argentine
domestic legislation. Under those circumstances, it would be
impossible for an instrument to be dishonoured.

56. Mr. VASSEUR (France) said that a situation such as the
one described by the representative of the United States was
unheard of. Even if such a situation should occur, it was not the
purpose of the draft Convention to deal with the matter in such
detail; such matters were better dealt with outside the context of
the Convention. The issues covered in article 71 were extremely
complicated, and it would not be advisable to add to their
complexity.

57. Mr. VIS (Chairman of the Committee ofthe Whole) drew
attention to article 41 of the Geneva Uniform Law for Bills of
Exchange and Promissory Notes, concerning stipulations for
effective payment in foreign currency. A similar provision was to
be found in the Uniform Commercial Code of the United States
of America. He therefore did not believe it was necessary to
include more detailed provisions in the draft Convention, and
inquired whether the representative of the United States wished
to press his point.

58. Mr. SPANOGLE (United States of America) said that, as
his point had received little support from other members of the
Commission, he would not insist on it.

The meeting rose at 1.05 p.m.
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[A/CN.9/SR.349]

Chairman: Mr. KARTHA (India)

Chairman of the Committee of the Whole:
Mr. VIS (Netherlands)

The meeting was called to order at 3.15 p.m.

International payments (continued)

(a) Draft Convention on International Bills of Exchange and
International Promissory Notes (continued) (A/39/17; A/CN.9/
261, A/CN.9/273, A/CN.9/274 and A/CN.9/285; A/CN.9/
WG.IVIWP.30)

Article 71 (continued)

1. Mr. SPANOGLE (United States of America) observed in
connection with his proposal concerning article 71(2) that in the
United States it was not possible to have a foreign currency
account on-shore. Such accounts must be offshore and obtaining
foreign currency from an offshore source could take two to three
days. He was therefore concerned that the Convention might be
used to put forward a contrived disowner. He agreed with the
representative of Argentina that, if a payee wanted currency
rather than credit, he would have to give advance notice so that
the bank could obtain such currency without that giving rise to a
disowner.

2. Mr. VIS (Chairman of the Committee of the Whole)
observed that, according to article 45(2)(c), the drawee must be
informed if a bill was to be drawn payable elsewhere than at his
place of residence or business, so that he could obtain the
necessary funds. A similar procedure could be followed with
regard to bills to be paid in a foreign currency. The best
approach might be to add a new paragraph to that effect in
article 45. He first wished to know, however, whether other
members saw a practical need for advising the drawee if a bill
was to be drawn in a foreign currency.

3. Mr. GRIFFITH (Australia) said that he saw no need for
giving drawees advance notice if bills were to be drawn in
foreign currency.

4. Mr. CRAWFORD (observer for Canada) said that request
ing that a bill be paid in a foreign currency would not create any
problem in Canadian banking circles. In the United States,
however, there were many banks which did not have the
resources to effect such transactions without notice.

5. Mr. ABOUL ENEIN (observer, Asian-African Legal Con
sultative Committee) said that he could support the United
States proposal, as amended by the representative of Argentina,
since it responded to a practical need.

6. Mr. SAMI (Iraq) said that he had no problem with the
United States proposal.

7. Mr. MACCARONE (observer, European Banking Federa
tion) observed that, because of exchange control regulations, it
was quite common in some countries for drawees to be unable to

pay in foreign currency without the authority of the competent
domestic body. Prior notice as proposed by the United States
would therefore be necessary.

8. Mr. VIS (Chairman of the Committee of the Whole)
observed that, if the Commission agreed that such advance
notice was required, it must now determine how long the period
of notice must be and should also consider what would happen if
such notice was not given. Finally, it should consider what would
happen if in such cases a bill was dishonoured and created a right
of recourse against a secondary party in accordance with
article 71.

Article 72

9. MR. GANTEN (observer for the Federal Republic of
Germany) said that he wished to propose the addition of the
words "and provisions relating to the protection of its currency"
after the words "exchange control regulations" in article 72(1).
In many countries, making out bills in a foreign currency could
create problems with regard not only to exchange control
regulations but also to domestic laws on protection of the
national currency, such as that in force in his country.

10. Mr. CHAFIK (Egypt) said that Egypt also had a domestic
currency law and he therefore supported the proposal by the
observer for the Federal Republic of Germany.

11. Mr. VIS (Chairman of the Committee of the Whole) said
that, if he heard no objection, he would take it that the
Commission decided to adopt the proposal by the observer for
the Federal Republic of Germany.

12. It was so decided.

13. Mr. EFFROS (observer, International Monetary Fund)
proposed the insertion in article 72(1), after the words "bound
to apply", of the words "or may be taken into consideration," so
as to extend the principle set forth in article 72(1) to permissive
and not just mandatory situations and make it clear that
members of the International Monetary Fund could implement
the relevant provisions of the Fund Agreement or other similar
international agreements concerning the implementation of
other countries' exchange control regulations. There were some
international agreements which did not require States parties to
comply with other countries' exchange control regulations, and
the Convention should make it clear that it was not eliminating
the freedom of the courts to decide whether or not a country
should apply another country's exchange control regulations.

14. Mr. VIS (Chairman of the Committee of the Whole) asked
whether there were in fact any international agreements which
gave States parties the option whether or not to apply other
countries' exchange control regulations.

15. Mr. EFFROS (observer, International Monetary Fund)
said that under article 10 of the 1930 Geneva Convention on
conflicts of law, the law of non-signatory States would not apply.

16. Mr. PELICHET (observer, Hague Conference on Private
International Law) said that the proposal by the observer for the
International Monetary Fund referred to the mandatory rules of
third States, which were acquiring increasing importance in
conflicts of law. Article 7 of the Rome Convention allowed
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judges to take the mandatory rules of third States into considera
tion, and the proposal by the International Monetary Fund was
in fact following the evolution of international private law.
Article 72 should take into consideration international conven
tions which allowed judges to take mandatory rules of third
States into account in order to cover all possible currency
exchange situations. He therefore supported the proposal.

17. Mr. VASSEUR (France) said that he too, for the same
reasons, supported the proposal by the observer for the Interna
tional Monetary Fund.

18. Mr. VIS (Chairman of the Committee of the Whole) said
that, if the country of the place of payment was a party to a
convention which included that optional element, that would
create uncertainty. The Commission must therefore take a
policy decision as to whether, unless a State was actually bound
to apply other States' exchange control regulations, it must or
must not take them into consideration.

19. Mr. DUCHEK (Austria) said that the option to take such
regulations into account derived not from domestic law but from
international agreements. He agreed with the Chairman that the
practical implications of the proposal under consideration were
not clear. In any case, what was meant by international
agreements? The Rome Convention did not apply to bills of
exchange and he did not see how the 1930 Geneva Convention
on conflicts of law could cover that situation. Besides, most of
the provisions of the draft Convention conflicted with the 1930
Geneva Convention, and aligning the two conventions as
proposed in the present instance was not going to alter that
situation significantly. It was the 1930 Geneva Convention that
required changing not the draft Convention. He did not agree
that there was an international trend towards taking account of
the mandatory rules of third States. The Hague Conference
had in fact decided in 1985 that such an approach was not
appropriate.

20. Mrs. BUURE-HAGGLUND (observer for Finland) said
that she shared Austria's hesitation to accept such an amend
ment in view of the dispute over article 7 of the Rome
Convention allowing the application of mandatory rules of a
third State and its rejection at the Hague Conference on Private
International Law. It was generally accepted that the mandatory
rules of the forum could be applied in addition to the law
applicable otherwise, which was in keeping with the current
draft. If the amendment was accepted, the phrase "applicable in
its territory" would have to be changed.

21. Mr. ANGELICI (Italy) said that a distinction must be
drawn between the concepts "to apply" and "to take into
consideration" in private international law, and reference must
be made to both. For the sake of certainty, it would be
preferable to say that the State "must" take into consideration
the exchange control regulations which it was bound to apply by
virtue of international agreements to which it was a party.

22. Mr. MARTYNOV (Union of Soviet Socialist Republics)
said that the proposal of Austria and Finland would lead to
uncertainty. Moreover, mandatory rules had not yet achieved
international recognition and had been rejected by most States
at the Hague Conference.

23. Mr. VIS (Chairman of the Committee of the Whole) said
that, in view of the general lack of support for the proposal of
the International Monetary Fund, he would take it that it was

not accepted. In that case, perhaps the representative of Italy
would withdraw his proposed amendment.

24. Mr. ANGELICI (Italy) said that he would do so.

25. Mr. VIS (Chairman of the Committee of the Whole) asked
whether the International Monetary Fund would have problems
with the current wording.

26. Mr. EFFROS (observer, International Monetary Fund)
said that his chief concern had been to make the provision more
inclusive.

Article 73(2)

27. Mr. MAEDA (Japan) said that he was concerned about
the appropriateness of the current wording. It was necessary to
add, at the end of the article, a provision similar to that
contained in article 68(3), which would read as follows: "except
where the drawee pays a holder who is not a protected holder
and knows at the time of payment that a third person has
asserted a valid claim to the instrument or that the holder
acquired the instrument by theft or forged the signature of the
payee or an endorsee, or participated in such theft or forgery".

28. Mr. VIS (Chairman of the Committee of the Whole) asked
whether it was not obvious that article 68(3) applied.

29. Mr. MAEDA (Japan) said that the addition was necessary
because, according to article 73(2), payment by the drawee
discharged all parties of their liability. However, payment by a
drawee who had knowledge of theft did not discharge all parties.

30. Mr. SPANOGLE (United States of America) said it
appeared that the representative of Japan had made a good
point, in that article 68(3) did not cover the same ground in
respect of the discharge of the drawee, because it was limited to
the "party", as defined in article 4(8). Unless the drawee had
accepted the instrument before payment, he would not have
signed it and therefore would not be a party to it. Article 73(2)
therefore needed to be modified for the sake of consistency.

31. Mr.VIS (Chairman of the Committee of the Whole) said
that the original draft of article 68 had contained a reference to
the drawee. Since the drawee had no liability, however, the
decision had been made not to include him in that article.
Consequently, the drawee must be covered in article 73(2).

32. Mr. SAMI (Iraq) said that it would be preferable to include
a reference to the drawee in article 68(3).

33. Mr. VIS (Chairman of the Committee of the Whole) said
that it was not possible to do so because the drawee could not be
discharged, having no liability.

34. Mr. VASSEUR (France) said that he supported Iraq's
suggestion because it would clarify the situation.

35. Mr. VIS (Chairman of the Committee of the Whole) asked
how the article would then be drafted.

36. Mr. CHAFIK (Egypt) said that he did not agree with
Japan because there was a great difference between the situation
in article 73(2) and that in article 68(3). In the latter, it was a
question of the party's being discharged if he paid, and not being
discharged if he did not, while in article 73(2), the drawee paid
and the other parties were discharged.
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37. Mr. VIS (Chairman of the Committee of the Whole) said
that, if the drawee paid in the circumstances of article 68(3),
i.e., improperly, the consequence was that he was not allowed to
debit the account of the drawer, and the drawer was not
discharged. In his view, it was a question of proper payment.
The Working Group had always maintained, however, that
article 68(3) was not concerned with payment by the drawee.

38. Mr. CHAFIK (Egypt) said that, in article 73, the drawee
was not discharged; rather, the other parties were discharged,
even if payment was made improperly.

39. Mr. VASSEUR (France) said that the wording of arti
cle 68(3) could be changed to read: "a party does not pay validly
if he pays a holder who is not a protected holder and knows at
the time of payment, etc.".

40. Mr. VIS (Chairman of the Committee of the Whole) said
that that would require a definition of the term "validly".

41. Mr. CHAFIK (Egypt) said that the current text should
stand, because the question was whether the drawee had paid in
good faith. The whole point of article 73 was that the other
parties were not liable.

42. Mr. ILLESCAS-ORTIZ (Spain) said that the proposal by
the representative of Japan perhaps went too far. Improper
payment by the drawee and improper collection of the instru
ment should have no effect on the liability of intermediate
holders.

43. Mrs. KAZAKOVA (Union of Soviet Socialist Republics)
said that, in drafting article 73, the Working Group had based
itself on the principle that the drawer and drawee were
guarantors and were discharged of liability only if there was no
protest. If the payee was paid, it did not matter whether the
payment had been proper or improper. Perhaps there had been
an inadvertent omission in the wording of the paragraph, which
had led to confusion.

44. Mr. VIS (Chairman of the Committee of the Whole) said
that he tended to agree with the representative of Japan. Article
73(2) seemed to be an application of the principle laid down in
article 73(1). If the drawee paid in suspicious circumstances, the
drawer was not discharged.

45. Mr. CHAFIK (Egypt) said that he did not agree that
article 73(2) was merely an application of article 73(1). Article
73(2) meant that, whether the drawee paid properly or not, the
other parties were discharged. The drawer remained liable
under article 68(3). There was thus no relationship between
articles 73(1) and 73(2).

46. Mr. VIS (Chairman of the Committee of the Whole) said
that, in his view, the mere fact of payment by the drawee did not
automatically discharge the other parties. If the drawee paid to a
non-holder, for example, the other parties were not discharged.

47. Mr. DRUEY (observer for Switzerland), Mr. ANGELICI
(Italy), Mr. SEVON (observer for Finland), Mr. GRIFFITH
(Australia), Mr. SMART (Sierra Leone), Mr. SPANOGLE
(United States of America), Mrs. PIAGGI de VANOSSI
(Argentina), Mr. KOCH (Sweden) and Mr. CHAFIK (Egypt)
supported the amendment proposed by the representative of
Japan.

48. Article 73(2), as amended by the representative ofJapan,
was adopted.

The meeting was suspended at 4.45 p.m. and resumed
at 5.20 p.m.

Article 80(l)(c)

49. Mr. GANTEN (observer for the Federal Republic of
Germany) said that the rule contained in article 80(1)(c) would
be straightforward if a date was inserted on the bill. A problem
arose, however, where the acceptor, when accepting the bill, did
not insert the date, since such acceptance, even without a date,
would constitute acceptance under the provisions of article 37.
There was therefore need to amend the provision by determin
ing the date from which prescription was to be calculated. It
would be preferable to take the date on which the instrument
was drawn, and he therefore wished to suggest the addition of
the following text to article 80(1)(c): "or, in case no such date is
shown, from the date of the instrument;".

50. Mr. SAMI (Iraq) said that bills were payable upon
presentation to the drawee, and were presented for payment and
not for acceptance.

51. Mr. VIS (Chairman of the Committee of the Whole) said
that, while he too was of the view that the holder of a demand
bill was entitled only to payment and not to acceptance, the
Working Group had decided that a demand bill could be
presented for acceptance within one year of the date of its issue.
If article 80(1)(c) was removed, then the possibility of a bill
payable on demand being accepted must also be removed.

52. If he heard no objection, he would take it that the
Commission wished to accept the proposal of the observer for
the Federal Republic of Germany.

53. It was so decided.

Articles 4(7)(a) and 25(l) (c)

54. Mr. CRAWFORD (observer for Canada) said that on
behalf of the ad hoc working party composed of the representa
tives of Canada, Egypt, Japan, Mexico, Nigeria and the United
Kingdom, he wished to propose that, in article 4(7)(a), the
words "other than in paragraph 25(1)(c)(ii)" should be inserted
after the reference to article 25, and that article 25(1)(c) should
be amended to read:

"(c) Any defence resulting from:

(i) the underlying transaction between himself and
the holder;

(ii) any other transaction between himself and the
holder that would be available as a defence against
contractual liability."

The latter proposal sought to clarify the extent to which relations
between parties might be used to set up defences to liability
under the instrument.

55. Mr. HERRMANN (International Trade Law Branch) said
that the proposal sought to implement a substantive decision of
the Commission to provide for a rule under which a holder might
become a protected holder although he had knowledge of a
defence arising from the underlying transaction between himself
and the immediate party. In order to achieve that goal in
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article 4(7)(a), it had been necessary to split the provisions
contained in article 25(1)(c), which did not distinguish between
the underlying transaction and other transactions.

56. Mr. SPANOGLE (United States of America) said that it
was his understanding that a number of representatives had
difficulty with the inclusion in article 4(7)(a) of any reference to
article 25. The word "parties" was used in articles 4 and 25 for
different purposes. It had been his understanding that the
Commission would arrive at a definition of protected holder
which spelt out the defences for which knowledge was impor
tant, not by cross-reference but by direct statement.

57. Mr. HERRMANN (International Trade Law Branch) said
that the ad hoc working party had come to the conclusion that it
would be impossible to avoid the reference to article 25 in
article 4(7)(a).

58. Mr. VASSEUR (France) pointed out that, in the French
version of the proposed wording of article 25(1)(c)(ii), the word
transaction should be replaced by operation.

59. Mr. ILLESCAS-ORTIZ (Spain), referring to the Spanish
version of the proposed wording of article 4(7)(a), said that the
phrase should be eliminated because, in Spanish, "non
acceptance or non-payment" contained the concept of "dis
honour".

60. Mr. BERGSTEN (Secretary of the Commission) said that
the general drafting group would examine the translations of the
texts of proposals contained in conference room papers.

61. Articles 4(7) and 25(l) (c), as amended, were adopted.

Articles 4(11) and 71(1)(bis) (A/CN.9/XIXlCRP.3)

62. Mr. CRAWFORD (observer for Canada) said that an ad
hoc working party composed of the representatives of Czechos
lovakia and Nigeria and the observers for Canada and the
International Monetary Fund had proposed that the following
text should be added to the end of article 4(11):

"provided that this Convention shall apply without prejudice
to the rules of the intergovernmental institution or to the
stipulations of the agreement".

It had also proposed that article 71(l)(bis) should be replaced by
the following text:

"(1) (bis) When the amount of an instrument is expressed in a
monetary unit of account within the meaning of article 4(11)
and the monetary unit of account is transferable between the
person making payment and the person receiving it, then,
unless the instrument specifies a currency of payment, pay
ment shall be made by transfer of the monetary unit of
account. If the monetary unit of account is not transferable
between those persons, payment shall be made in the currency
specified in the instrument or, if no such currency is specified,
in the currency of the place of payment."

63. Articles 4(11) and 71 (l)(bis), as amended, were adopted.

Article 7(5) (A/CN.9/XIXlCPRA)

64. Mr. SPANOGLE (United States of America) said that an
ad hoc working party composed of the representatives of
Bangladesh, Egypt, the German Democratic Republic, Mexico,
the United Kingdom and the United States of America and the
observer for Canada had proposed that article 7(5) should read
as follows:

"(5) A rate at which interest is to be paid may be expressed
either as a definite rate or as a variable rate. For a variable
rate to qualify for this purpose, it must vary in relation to one
or more reference rates of interest in accordance with
provisions stipulated in the instrument and each such refer
ence rate must be published or otherwise available to the
public and not subject, directly or indirectly, to unilateral
determination by the payee or by any person named in the
instrument at the time the bill is drawn or the note is made."

65. Mr. VIS (Chairman of the Committee of the Whole)
wished to know at what time the reference rate must be
published.

66. Mr. SPANOGLE (United States of America) said that,
assuming that the rate varied over time, the reference rate
should be published during the term of the instrument. The
publication of the rate either at the time of issuance or at the
time of payment would not be sufficient since the reference rate
was variable.

67. Mr. NADER (Mexico) said that, in his view, the reference
rate should be published when the interest rate was determined.

The meeting rose at 6 p.m.
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Summary record of the 350th meeting
Thursday, 3 July 1986, 10 a.m.

[A/CN.9/SR.350]

Chairman: Mr. KARTHA (India)

Chairman of the Committee of the Whole:
Mr. VIS (Netherlands)

The meeting was called to order at 10.15 a.m.

International payments (continued)

(a) Draft Convention on 1nternational Bills of Exchange
and 1nternational Promissory Notes (continued) (A/CN.9/273,
A/CN.9/274, and A/CN.9/285)

Article 7(5) (continued) (A/CN.9/XIXlCRPA)

1. Mr. VIS (Chairman of the Committee of the Whole) invited
the Commission to resume its consideration of the proposal
contained in document A/CN.9/XIXlCRP.4, which had been
introduced at the 349th meeting.

2. Mr. ABASCAL (Mexico) said he wished to clarify that
reference rates should be published or otherwise available to the
public throughout the life of the instrument, and not necessarily
on the date of payment.

3. Mr. FELSENFELD (United States of America) said that it
was unclear whether the phrase "at the time the bill is drawn or
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the note is made" referred to the time of unilateral determina
tion or the time when the reference rate was published or
otherwise made available to the public.

4. Mr. VIS (Chairman of the Committee of the Whole)
thought that the phrase referred to the publication of reference
rates.

5. Mr. CRAWFORD (observer for Canada) said he thought
that the text was appropriately worded. Ambiguity might arise
only if the term "reference rate" was understood to mean the
prime rate of a particular bank that was published only once,
rather than each time the rate changed. However, if some
members of the Commission were interpreting the term in that
manner, there might be a need to clarify the text.

6. Mr. SPANOGLE (United States of America) said that the
working party which had drafted the text had agreed that, if the
reference rate was to be a variable one, it would be published
frequently, Le., before, during and after the life of the instru
ment. If some members of the Commission did not find that
clear, perhaps the wording should be appropriately modified.

7. The phrase "or by any person named" had been selected in
preference to the "party" concept: the payee would not have
signed the instrument at the time of issue, and thus might not be
considered to constitute a party to it. However, on considering
the fact that the reference rate might imply a relationship to a
particular bank or to a person who had absolutely no relation to
the transaction, he had come to believe that the phrase "or by
any party to the instrument" might actually be preferable, since
it covered all possibilities except the payee.

8. Mr. HERRMANN (International Trade Law Branch) said
that the last phrase of article 7(5) would be reviewed by a
drafting group. For that reason, he wanted to know whether, in
order for a rate to qualify as a variable rate, it was necessary to
assess the conditions obtaining at the time when the instrument
was made.

9. Mr. SPANOGLE (United States of America) said he
believed that the phrase "at the time the bill is drawn or the note
is made" referred to the determination by the person named in
the instrument or, to use the term which he preferred, the "party
to the instrument".

10. Mr. VASSEUR (France) favoured the use of the phrase
"person named" at the end of the paragraph. The representative
of the International Trade Law Branch had set out the difficul
ties which might arise· in that regard. He did not see why
unilateral determination should take place at the time an interest
rate was recalculated, and consequently suggested that the
phrase "at the time the bill is drawn or the note is made" should
be deleted.

11. Mr. VIS (Chairman of the Committee of the Whole)
pointed out that the phrase referred to the reference rate, which
could not be under the control of a person named in the
instrument.

12. Mr. NADER (Mexico) said that the final clause of the
proposed text was intended to prevent persons named in an
instrument from being able to determine the reference rate.
Such determination could be made only under the conditions
stipulated in the text.

13. Mr. SPANOGLE (United States of America) said that the
current wording of the proposed text made it possible for a

person who was never intended to be the holder of an
instrument, but who might in fact become one, to designate the
reference rate. It was important to preclude such a situation.

14. Mr. VIS (Chairman of the Committee of the Whole)
conceded that the United States representative had a valid
point. It might perhaps be useful to identify the parties
concerned-drawers, drawees, payees, guarantors etc.-as long
as the substance of the proposed text was retained. A drafting
group should be able to settle any questions relating to the actual
wording of the text. He suggested that the Commission should
adopt article 7(5), subject to any drafting changes which a
drafting group might make.

15. It was so decided.

Article 7(5 bis) (A/CN.9/XIXJCRP.5 and 6)

16. Mr. ABASCAL (Mexico) said that he and the representa
tive of the United Kingdom had attempted to formulate a
compromise text which would reconcile their positions with
regard to floating interest rates. It had become clear to each,
however, that their positions were irreconcilable, and they had
consequently decided to submit separate proposals for a new
paragraph (5 bis) to be added at the end of article 7. The text
which his delegation wished to propose, contained in document
NCN.9/XIXJCRP.5, was the following:

"In order for a floating interest to be agreed to, the instrument
shall at the same time indicate the rules agreed on to prevent
fluctuations, whether upwards or downwards, from having
consequences which, according to reasonable criteria in
international trade, are contrary to equity, to the detriment of
any of the parties and of the holder of the instrument."

17. His decision to propose that text was based on consulta
tions held with other members of the Commission who felt that
floating interest rates must be contained but feared that banks
might not accept such a provision in the draft Convention
because the rate might be unfavourable to them. The usefulness
of the Convention might thus be jeopardized. He himself
believed, however, that, the banks' fears notwithstanding, the
text would improve the draft Convention.

18. Article 7(5), which the Commission had just adopted, was
designed to deal with current economic realities. Nevertheless, it
constituted a departure from three important principles of the
law of negotiable instruments. The first principle was that such
instruments must be complete entities that did not deal with any
extraneous issues. Second, such instruments should be expre
ssed in terms of a fixed amount. Finally, such instruments should
not be subject to any externally-imposed conditions. The
proposed paragraph (5 bis) thus tried to prevent article 7(5)
from having any inequitable consequences.

19. Implementation of the proposed text would require imagi
nation on the part of the parties concerned, who should display
fairness and good judgement.

20. Miss DONOHUE (United Kingdom), introducing docu
ment NCN.9/XIXJCRP.6, said that, following discussions with
the representative of Mexico, her delegation had decided to
propose that the following text should be included as the new
paragraph (5 bis):

"Where the rate at which interest is to be paid is expressed as
a variable rate, it may be stipulated that such rate shall not be
less than or exceed a specified rate of interest."
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21. Her delegation's proposal differed from that put forward
by the representative of Mexico in that it left the determination
of the rate of interest largely to the parties involved. There was a
precedent for such a procedure in the case of promissory notes.
She believed that her delegation's proposal would result in
somewhat less uncertainty among banks than would the Mexican
proposal.

22. Mr. VASSEUR (France) said that the Mexican proposal
seemed to impose more restrictions, while the United Kingdom
proposal, which he himself favoured, gave more freedom. He
wished to point out that credits allocated on the basis of floating
interest rates did not come directly from banks, but were
acquired by banks from international capital markets. Thus the
banks themselves only passed on to the recipient of the credits
allocated, the rates to which they themselves were subject.

23. Mr. SPANOGLE (United States of America) said he was
glad to note that the differences between the two positions had
narrowed greatly, particularly since he believed that the limita
tion of rates should be a provision of the draft Convention.

24. While he had a slight problem with the proposal put
forward by the representative of the United Kingdom, which
recognized only certain types of limitations, he did not favour
the setting of mandatory limits as called for in the Mexican
proposal, for two reasons. Such a practice prohibited the use of
the simpler and more common variable-rate clause, as in the
case of the Libor 3D-day rate. The use of the term "reasonable
criteria" was also problematic, since its definition was subject to
different interpretations.

25. Mr. PISEK (Czechoslovakia) said that, while he would be
satisfied with article 7 without the addition of paragraph (5 bis),
he nevertheless preferred the United Kingdom proposal to the
Mexican proposal because it afforded greater flexibility in the
determination of interest rates to the parties involved in the
transaction in question, who were best equipped to understand
the ramifications of any decision taken. Moreover, the Mexican
proposal might result in uncertainty regarding specific rates, and
might make it difficult for them to be recognized by a court, thus
creating as many difficulties for debtors as for creditors.

26. The CHAIRMAN, speaking as the representative of India,
agreed that the Mexican proposal might create difficulties, given
that the terms "reasonable criteria in international trade" and
"equity" could be subject to different interpretations, depending
on the jurisdiction involved.

27. Mr. DELFINO-CAZET (Uruguay) said that there were
two aspects to each proposal. In the first place, the Mexican
proposal would make it mandatory, where parties agreed to
have a floating interest rate, to establish limits above and below
which the rates could not go, whereas the United Kingdom
proposal would leave the establishment of such limits to the
discretion of the parties. In that respect, he supported the
Mexican proposal.

28. In the second place, there was the question of how to
determine the limits. According to the United Kingdom pro
posal, the rate could not be higher or lower than a rate to be
determined, whereas the Mexican proposal used other criteria.
In that respect, the United Kingdom proposal was the better of
the two, although the wording of the proposal could be
improved by adding a reference to reasonable criteria.

29. Mr. MAEDA (Japan) supported the United Kingdom
proposal.

30. Mr. GRIFFITH (Australia) said that while the content of
the United Kingdom proposal was implicit in article 7(5) as it
stood, he saw no harm in making it explicit.

31. Mr. DUCHEK (Austria) said that, while he fully under
stood the concerns of the representative of Mexico, the Mexican
proposal had two drawbacks. First, it made the establishment of
limits mandatory. He could envisage cases in which the parties
might not want to establish any limits; in such cases, they would
have to resort to some means of payment other than those
provided for in the Convention.

32. Second, it contained an element of uncertainty embodied
in the requirement that the agreement reached between the
parties in order to prevent too wide a fluctuation must not have
consequences which, according to reasonable criteria were
contrary to equity. Since that phraseology could lend itself to
various interpretations, it would discourage the use of interna
tional instruments. He was in favour of the United Kingdom
proposal, although he did not think that it was essential.

33. Mr. EYZAGUIRRE (Chile) said that article 7 should
remain as it stood with the addition of the stipulation that the
interest rate could be either fixed or variable. The Mexican
proposal, which would make it mandatory for parties to adopt
certain rules based on complicated criteria, would limit the free
circulation of instruments. It might be necessary to modify
article 1(2)(b), because of the stipUlation in that paragraph that
an international bill of exchange must contain an unconditional
order directing the drawee to pay "a definite sum of money".

34. Mr. VIS (Chairman of the Committee of the Whole)
recalled that the question of whether article 7(5) conflicted with
article 1(2)(b) had been discussed at great lengths and he did not
wish to reopen the discussion.

35. Mr. CHAFIK (Egypt) said that he understood the concern
which had led the representative of Mexico to submit his
proposal. The weakness of the proposal was that it would make
it mandatory to establish rules to limit the extent to which the
interest rate could fluctuate. Perhaps the two proposals could be
combined by amending the Mexican proposal to make it refer to
the rules "which may be" agreed on; it would then be clear that
it was not mandatory for the parties to agree on such rules.

36. Mrs. ADEBANJO (Nigeria) said that she supported the
United Kingdom proposal because it was simpler to interpret
and would allow the parties to negotiate an interest rate in the
event that a rate was expressed as a variable rate, without
making such negotiations mandatory.

37. Mr. ABOUL-ENEIN (observer, Asian-African Legal
Consultative Committee) said that, for the reasons stated by
previous speakers, he could not support the Mexican proposal.
Instead he favoured the United Kingdom proposal.

38. Mr. SEVON (observer for Finland) said that the point
made in the United Kingdom proposal was implied in the
Convention as it stood. That proposal might be interpreted to
mean that the only way of stipulating limitations on a variable
rate was the one specified in the proposal. Accordingly, he
would prefer to dispense with paragraph (5 bis).

39. Mr. KOCH (Sweden) said that the mandatory limitation
proposed by the Mexican representative would create great
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uncertainty because the text would lend itself to different
interpretations in different legal systems. If, for any reason, the
parties wished to opt for a variable interest rate and the
Convention did not permit such a rate, then they would use
another means of payment. The provision would thus detract
from the free circulation of international instruments. He was
not certain that the intent of the United Kingdom proposal could
be implied from the draft Convention as it stood. Accordingly,
he supported the proposal.

40. Mr. SAMI (Iraq) said that, for the reasons stated by
previous speakers, he supported the United Kingdom proposal.

41. Mr. VIS (Chairman of the Committee of the Whole) said
there appeared to be support for the United Kingdom proposal,
although some representatives believed that it should be mod
ified. Accordingly, he noted that the Commission decided that a
provision along the lines proposed by the United Kingdom
delegation should be added as article 7 (5 bis). The Commission
would try again to reach consensus before adopting the final text
of that paragraph.

The meeting was suspended at 11.35 a. m. and resumed
at 12.05 p.m.

42. Miss DONOHUE (United Kingdom) revised her delega
tion's proposal. The words "or that the variations may be
otherwise limited by express provisions on the instrument"
should be added at the end of the paragraph.

43. Mr. FELSENFELD (United States of America) said that
the words "by express provisions" should be deleted.

44. Mr. SEVON (observer for Finland) said that the words "on
the instrument" should be inserted in the paragraph proposed by
the United Kingdom delegation after the words "may be
stipulated" .

45. Mr. VIS (Chairman of the Committee of the Whole) said
that the new paragraph 5 bis would read:

"Where the rate at which interest is to be paid is expressed as
a variable rate, it may be stipulated on the instrument that
such rate shall not be less than or exceed a specified rate of
interest, or that the variations are otherwise limited."

Article 20 bis (AlCN.9/XIXlCRP.7)

46. Mr. VASSEUR (France) read out a proposed new
article 20 bis:

"When an endorsement contains the statements 'value in
security' ('valeur en garantie'), 'value in pledge' ('valeur en
gage'), or any other statement implying a pledge, the endorsee

(a) Is a holder by virtue of article 4(6) and (7) and article 28;

(b) May exercise all the rights arising out of the instrument;

(c) May only endorse the instrument for purposes of collec-
tion;

(d) Is subject to claims and defences which may be set up
against the endorser only in the cases specified in articles
25 and 26.

Such an endorsee, having endorsed for collection is not liable
upon the instrument to any subsequent holder."

47. The proposed new article filled a gap in the draft Conven
tion concerning endorsement in pledge. It had been drafted on
the basis of the terminology used elsewhere in the draft
Convention and in article 19 of the Geneva Convention.

48. There was a fundamental difference between a holder of an
instrument by virtue of a transfer endorsement or endorsement
in pledge, and a holder of an instrument by virtue of an
endorsement for collection. An endorsee for pledge was a
protected holder against whom the regime of defences for semi
protected holders referred to in article 25 (2 bis) could be set up.

49. Mr. VIS (Chairman of the Committee of the Whole) said
that in the legal doctrine of the Netherlands, an endorsee for
pledge could exercise rights on an instrument only in the name
of his endorser. There was no liability of the endorser to
subsequent transferees. Obligors on an instrument could set up
against the endorsee only those defences that could be raised
against the endorser.

50. Mr. GANTEN (observer for the Federal Republic of
Germany) said that he supported the French proposal; it was
necessary to include endorsement in pledge in the draft Conven
tion, along the lines of article 19 of the Geneva Convention.
Under German law, which was based on the Geneva Conven
tion, an endorsee exercised rights on an instrument in his own
name.

51. Mr. DRUEY (observer for Switzerland) said that he
supported the French proposal, but that paragraph (d) should
be amended to make it clear that an endorsee for pledge would
be protected in exactly the same way as any other endorsee
under articles 25 and 26 of the draft Convention.

52. Mr. SAMI (Iraq) and Mr. DUCHEK (Austria) said that
they supported the French proposal.

53. Mr. FELSENFELD (United States of America) said that it
was not clear how the proposed new article would apply in
common-law countries, or why the endorsee was to be given the
rights in question.

54. Mr. VIS (Chairman of the Committee of the Whole) said
that, under article 9 of the United States Uniform Commercial
Code, an instrument could be given in pledge. There was
nothing similar in the negotiable instruments law, however.

55. Mr. VASSEUR (France) said that he had already given the
example of a bank which might want to endorse an instrument
temporarily to another bank as a guarantee for an advance on
the understanding that, when the advance was reimbursed, the
instrument would be returned; thus the first bank would have
the benefit of the interest payable for the remaining term of the
instrument.

56. Mr. FELSENFELD (United States of America) said that,
in the light of those explanations, he was favourably inclined
towards the French proposal.

57. Mr. DELFINO-CAZET (Uruguay) said that he supported
the proposal, although the wording could perhaps be refined.

58. Mr. VIS (Chairman of the Committee of the Whole) asked
whether the reference in paragraph (b) to all rights arising out of
the instrument would include the right of the endorsee to
demand payment and be paid. If that were so, it should be made
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clear that he could receive payment only on behalf of the
endorser and not on his own behalf.

59. Mr. VASSEUR (France) said that the endorsee was
entitled to receive payment on his own behalf, unlike the
endorsee in the case of endorsement for collection, referred to in
article 20 of the draft Convention.

60. Mr. CRAWFORD (observer for Canada) said that the
article proposed by France would se.em to be creating a new class
of holder. In addition to article 28, he wondered whether, for
instance, article 17 ought not also to be mentioned, since any
statement implying a pledge on the instrument itself could be
considered a condition within the meaning of article 17. It might
also be necessary to state that the endorsement must occur
before maturity.

61. Mr. VASSEUR (France) said that he would have no
objection to deleting the reference to article 28, since in any case
that article would apply automatically.

62. Replying to requests for clarification from Mr. VIS (Chair
man of the Committee of the Whole) and Mr. DUCHEK
(Austria), he said that the legal effects of an endorsement under
his proposed article 20 bis differed from those of an endorse
ment under article 20(1). In his proposed article, the endorsee
acted in his own name and would therefore be subject not to all
claims and defences under article 20(1)(c) but only to those
defences which might be set up against the endorser under
articles 25 and 26. He further explained, in reply to Mr. PISEK
(Czechoslovakia), that, when the original endorser for pledge
later repayed the value in pledge which had been advanced to
him, he became once again the holder of the instrument, which
would then specify on its face that the advance had been repaid
and that the endorsement had ceased to have effect.

63. Mrs. KAZAKOVA (Union of Soviet Socialist Republics)
said that the Working Group had decided against including a
provision such as that being proposed by the representative of
France because banks had generally indicated that there was no
need for it, the usual practice being to put instruments in pledge
by means of an agreement outside the instrument between
holder and endorsee.

64. The experience in her own country was that such transac
tions were very complicated and could lead to many problems:
as, for instance, when instruments were transferred in pledge as

a way of circumventing trade contracts that prohibited sales,
thus leading to contract disputes, or when banks did not
recognize an endorsee for pledge as a true holder and denied his
right to the normally transferable guarantees on the instrument.
She therefore opposed the inclusion of the proposed article.

65. Mr. BRANDT (German Democratic Republic) said that
he agreed with the Soviet representative. It should be left to
national law to regulate that kind of endorsement, in order to
facilitate the use of the draft Convention by all.

66. Mr. CHAFIK (Egypt) said that he shared the view of the
Soviet representative, and opposed the French proposal also
because it was his understanding that such endorsements had
become obsolete and were no longer used by banks. The
introduction of such a provision would, moreover, require a very
attentive study of its implications for other provisions of the
draft Convention, and it was too late to embark on such a study.

67. Mr. VASSEUR (France) said that it was not true that
endorsement in pledge was anachronistic: French banks used it
internationally and had asked for the inclusion of a provision
governing it.

68. Mr. BARRERA GRAF (Mexico) said that he could not
support the French proposal because there was no time to
examine all its links with other parts of the draft Convention. It
should have been submitted earlier, to the Working Group.

69. Mr. VIS (Chairman of the Committee of the Whole) said
that he had to acknowledge a certain responsibility in the
matter: the representative of France had indeed submitted his
proposal to the Working Group at a time when he himself had
been Chairman. Not knowing that the forthcoming session
would be the last round of discussions, he had advised the
representative of France that the French proposal did not fall
within the Working Group's narrow mandate and that only the
full Commission could consider it. There was unfortunately now
not even time to set up a small ad hoc working group to consider
the implications of the proposal. He could only conclude
therefore that, in view of the many substantive objections that
had been raised, the Commission did not wish to adopt the
proposal contained in document AlCN.9/XIXlCRP.7.

70. It was so decided.

The meeting rose at 1 p. m.

[A/eN .9/SR.351]

Summary record of the 351st meeting
Thursday, 3 July 1986, 3 p.m.

Articles 69(4) and 68(4) (a ter) (AlCN.9/XIXlCRP.9)

Chairman: Mr. KARTHA (India)

Chairman of the Committee of the Whole:
Mr. VIS (Netherlands)

The meeting was called to order at 3.10 p.m.

International payments (continued)

(a) Draft Convention on International Bills of Exchange
and International Promissory Notes (continued) (AlCN.9/274;
AlCN.9/XIXlCRP.9, 10,11,12 and 13)

1. Mr. MAEDA (Japan) introduced the amendments pro
posed by his delegation in document AlCN.9/XIXlCRP.9. The
beginning of paragraph 69(4) should read as follows:

"(4) If the holder takes partial payment from a party to the
instrument other than the acceptor, the maker or the guaran
tor of a drawee:

"(a) ... ".

2. He also proposed that a new subparagraph (a ter) should be
added to article 68(4), which would read:
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"(a ter) If the holder of an instrument payable by instalments
at successive dates receives payment of any instalment from a
party to the instrument other than the acceptor, the maker or
the guarantor of the drawee, the holder must give such party a
certified copy of the instrument and of any authenticated
protest."

3. Mr. VIS (Chairman of the Committee of the Whole)
said that he understood that the guarantor of the acceptor
and the guarantor of the maker would also be included in
article 68(4) (a ter).

4. Mr. MAEDA (Japan) said that only the guarantor of the
drawee did not have the right of recourse against the drawee or
any other party. He referred the Commission to article 44 of the
draft Convention.

5. Mr. VIS (Chairman of the Committee of the Whole) asked
whether that meant that the Convention did not give any right to
the guarantor of the drawee who paid the instrument on
maturity.

6. Mr. MAEDA (Japan) said that that was so, at least on the
instrument.

7. Mr. VIS (Chairman of the Committee of the Whole) asked
whether, in a case where the holder took partial payment from
the guarantor of the drawee, the guarantor of the drawee was
discharged to the extent of the partial payment. If that was so,
such a provision should be included in article 69(3).

8. Mr. MAEDA (Japan) said that article 69(3) should be
amended to read as follows:

"(3) If the holder takes partial payment from the drawee,
the guarantor of the drawee, the acceptor or the maker:

"(a) The guarantor of the drawee, the acceptor or the
maker is discharged of his liability on the instrument to the
extent of the amount paid; ... ".

9. Mr. VIS (Chairman of the Committee of the Whole)
supported that proposal.

10. Mr. DRUEY (observer for Switzerland) said that the
addition of a reference to the guarantor of the drawee to article
69(3) destroyed the system according to which the primary
responsibility for payment lay with the drawee, the acceptor and
the maker, those being the persons against whom a protest
should be made in the case of non-payment. The guarantor of
the drawee should therefore be mentioned in article 69(4) but
not in article 69(3).

11. Mr. VIS (Chairman of the Committee of the Whole) said
that, according to article 43(2), the liability of the guarantor of
the drawee was a primary responsibility.

12. Mr. DRUEY (observer for Switzerland) said that he
understood that protest would be made against non-payment by
the drawee and not against non-payment by his guarantor.

13. Mr. SAMI (Iraq) asked why the guarantor of the acceptor
or the guarantor of the maker should not also be mentioned in
article 69(3), along with the guarantor of the drawee.

14. Mr. VIS (Chairman of the Committee of the Whole) said
that, in accordance with article 69(3), if the holder took partial

payment from the acceptor, the acceptor was discharged of his
liability on the instrument to the extent of the amount paid. If
the guarantor of the acceptor paid, the acceptor would remain
liable to the guarantor of the instrument for the amount paid.

15. Mr. CRAWFORD (observer for Canada) said that, under
article 69(3), if the holder took partial payment from any person
named on the instrument, the liability of that person would be
partially discharged and the instrument would be dishonoured to
the extent of the amount unpaid. That applied without discrimi
nation to any person who made a payment on the instrument,
the rights of guarantors and parties guaranteed being preserved
by article 44.

16. Mrs. PIAGGI de VANOSSI (Argentina) said that, assum
ing that the guarantor of the acceptor paid, the acceptor would
be liable to his guarantor because the acceptor was the person
who bore primary liability and must reimburse his guarantor.
However, in article 43(2), the nature of the liability of the
guarantor was quite different.

17. Mr. VIS (Chairman of the Committee of the Whole) said
that, if the guarantor of the acceptor paid, the bill would not be
considered as dishonoured and the guarantor of the acceptor
would then have a right on the bill against the acceptor.

18. Mr. BARRERA GRAF (Mexico), supported by Mrs.
PIAGGI de VANOSSI (Argentina) and Mr. DELFlNO
CAZET (Uruguay), said that article 69(3) and (4) should
contain references to the guarantor of the drawee.

19. Mr. DUCHEK (Austria) said that he agreed that a
reference should be made to the guarantor of the drawee in
article 69(3). Perhaps reference should also be made to the
guarantor of the acceptor.

20. Mr. MAEDA (Japan), responding to a suggestion made by
Mr.VIS (Chairman of the Committee of the Whole), said that he
agreed that the beginning of article 69(3) should read: "If the
holder takes partial payment from the drawee or the acceptor or
the maker or their guarantor".

21. Mr. CRAWFORD (observer for Canada) endorsed the
suggestion put forward by the Chairman of the Committee of the
Whole. Although he did not consider article 69(4) entirely
acceptable, he was willing to agree to the inclusion of a reference
to the guarantor in that article.

22. Mr. DRUEY (observer for Switzerland) said that care
must be taken to ensure that everybody who was entitled to a
certified copy of the instrument and of any authenticated protest
was covered by article 69(4).

23. Mr. VIS (Chairman of the Committee of the Whole)
suggested that the Committee should complete consideration of
A/CN.9/XIXlCRP.9 at a later date.

Article 66 (continued) (A/CN.9/XIXlCRP.ll)

24. Mr. FELSENFELD (United States of America), introduc
ing the first amendment proposed by the ad hoc working party in
document A/CN.9/XIXlCRP.ll, said that the last sentence of
article 66(2) would apply to a number of countries, including his
own. The purpose of redrafting that sentence was to make a
more specific reference to the level of the rate of interest. The
working party therefore proposed that the last sentence should
read:
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"In the absence of any such rates, or where there is more than
one such rate, the rate of interest shall be the rate that would
be required to be paid if legal proceedings were taken in the
jurisdiction where the instrument is payable."

25. Mr. GRIFFITH (Australia), supported by Mr. FELSEN
FELD (United States of America) and Mrs. PIAGGI de
VANOSSI (Argentina), suggested that the words "required to
be paid if legal proceedings were" should be replaced by the
words "recoverable in legal proceedings".

26. Mr. DRUEY (observerfor Switzerland), supported by Mr.
GLATZ (Hungary), Mr. FELSENFELD (United States of
America), Mr. CRAWFORD (observer for Canada) and Mr.
GANTEN (observer for the Federal Republic of Germany),
proposed that the first two sentences of article 66(2) should be
deleted and that paragraph (2) should read: "The rate of interest
shall be the rate that would be recoverable in legal proceedings
taken in the jurisdiction where the instrument is payable".

27. Mr. VIS (Chairman of the Committee of the Whole)
said that, if he heard no objection, he would take it that
the Committee wished to adopt the proposed wording for
article 66(2).

28. It was so decided.

29. Mr. FELSENFELD (United States of America), introduc
ing the second amendment proposed by the working party, said
that the issue that arose in article 66(3) was very similar to the
one just dealt with in paragraph (2). The working party there
fore proposed that the last clause of paragraph (3) should read:
" ... or, if there is no such rate, then at such rate as is reasonable
in the circumstances".

30. Mr. CRAWFORD (observer for Canada) suggested that
the rate referred to in paragraph (2), as just adopted, should
also apply in paragraph (3).

31. Mr. FELSENFELD (United States of America), sup
ported by Mr. GANTEN (observer for the Federal Republic of
Germany), said that, if the aim was to achieve the same goal as
in paragraph (2), the current wording of paragraph (3) should
simply be amended in accordance with the proposal put forward
by the working party.

32. Mr. VIS (Chairman of the Committee of the Whole) said
that he took it that the change in the last clause of article 66(3)
was accepted.

33. It was so decided.

34. Mr. FELSENFELD (United States of America), introduc
ing the third amendment proposed by the working party, said
that the proposed new paragraph (2 bis) would read as follows:
"Nothing in paragraph (2) prevents a court from awarding
damages or compensation for additional loss caused to the
holder by reason of delay in payment." Although the first two
sentences of paragraph (2) had been deleted, the principle
underlying the new paragraph (2 bis) would remain valid.

35. Mr. BRANDT (German Democratic Republic) said that
he had some misgivings about the new paragraph because, as he
understood it, a legal judgement would be a pre-condition for
awarding damages or compensation.

36. Mr. VIS (Chairman of the Committee of the Whole) said
that such would be the case, unless the parties agreed on a

justifiable amount. Obviously the damages or compensation
could not be imposed by one party on another.

37. Mr. GANTEN (observer for the Federal Republic of
Germany) said that he understood the comment made by the
representative of the German Democratic Republic; however,
the new paragraph implied that, although a court might award
damages or compensation, the parties were free as a matter of
course to agree on such damages. He therefore supported the
new paragraph.

38. Mr. CHAFIK (Egypt) said that he understood the new
paragraph in the same way and would support it also.

39. Mr. VIS (Chairman of the Committee of the Whole) said
that, if he heard no further comments, he would take it that the
new paragraph (2 bis) would be added.

40. It was so decided.

The meeting was suspended at 4.55 p.m. and resumed
at 5.25 p.m.

Article 48 (continued) (NCN.9/XIXlCRP.14)

41. Mr. SPANOGLE (United States of America) said that the
United States delegation proposed the following addition to
article 48:

"(1) Delay in making a necessary presentment for accept
ance within the time-limit stated within the bill is excused
when the delay is caused by circumstances which are beyond
the control of the holder and which he could neither avoid nor
overcome. When the cause of the delay ceases to operate,
presentment must be made with reasonable diligence."

42. The text would apply only to instruments in which a time
limit was specified within which a bill must be presented for
acceptance, Le., where the one-year rule did not apply. It would
not apply to situations where no time-limit was specified.

43. Mr. DUCHEK (Austria) asked what effect the provision
would have if the circumstances which prevented presentment or
acceptance did not cease.

44. Mr. VIS (Chairman of the Committee of the Whole) said
that the drawer would remain liable. If he heard no further
comments, he would take it that the new paragraph 48(1) was
accepted.

45. It was so decided.

46. Mr. SPANOGLE (United States of America) said that
paragraph 2 of his delegation's proposal would transform para
graph (a) of article 48 into paragraph (2) of that article.

47. Paragraph 3 of the proposal would take the objective
criteria of civil-law systems in respect of necessary presentment
and apply them to the one-year time-limit in a new para
graph (3) of article 48, which would read as follows:

"(3) When a necessary presentment for acceptance cannot
be effected within the time-limit prescribed in article 47(e)
due to circumstances which are beyond the control of the
holder and which he could neither avoid nor overcome, the
necessary presentment for acceptance is dispensed with."
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48. Mrs. KAZAKOVA (Union of Soviet Socialist Republics)
said that the proposed new paragraph should refer not only to
article 47(e) but also to article 47(d).

49. Mr. VIS (Chairman of the Committee of the Whole) said
that presentment for acceptance was optional in respect of a bill
drawn payable on a fixed date. The situation provided for in
article 47(e) was the only one in which presentment was
mandatory.

50. Mrs. KAZAKOVA (Union of Soviet Socialist Republics)
said that, while she had no objection to the proposed para
graph (3), the specific reference to article 47(e) must be
replaced by a more general reference to article 47.

51. Mr. VIS (Chairman of the Committee of the Whole) said
that reference might be made to both subparagraphs (d) and (e).

52. Mr. CHAFIK (Egypt) asked whether it would be necessary
to wait for a further period of three months after the one-year
time-limit if a holder of a bill of exchange could not effect the
necessary presentment for acceptance within the time-limit
prescribed in article 47(e) owing to circumstances beyond his
control.

53. Mr. VIS (Chairman of the Committee of the Whole) said
that a further three-month waiting period was not necessary,
since expiry depended on the date of acceptance. The policy of
the Commission had always been to include within the draft
Convention rules which were already widely established. He
wished to suggest that, subject to minor drafting modifications
to the proposed paragraph (3), which he would discuss with the
representative of the Soviet Union, the Commission should
adopt paragraphs 2 and 3 of the United States proposal.

54. It was so decided.

Article 30 (continued) (NCN.9/XIXlCRP.13)

55. Mr. CHELOTI (Kenya) introduced the amendment pro
posed by the ad hoc working party, composed of the representa
tives of the European Banking Federation, Kenya, Switzerland
and Yugoslavia, in document NCN.9/XIXlCRP.13. The second
sentence of article 30 would read as follows:

"Nevertheless, where such person has accepted to be bound
by the forged signature or represented that the signature was
his own, he is liable as if he had signed the instrument himself,
according to the terms of such acceptance or representation."

56. The term "accepted" adequately covered the intention of
the text and the working party therefore felt that the words
"expressly or impliedly" were not needed.

57. Mr. VIS (Chairman of the Committee of the Whole)
requested clarification of the meaning of the words "according
to the terms of such acceptance or representation" in the
proposed new text.

58. Mr. CHELOTI (Kenya) said that the idea was that a
principal could decide to limit the circulation of an instrument
and accept to be bound by it only to a limited extent.

59. Mr. VIS (Chairman of the Committee of the Whole) said
that, where the signature of the payee on an instrument was
forged and the forger, posing as payee, transferred the instru-

ment to a party A, and A transferred to B, and B to C, and
where C took recourse against the payee, the payee could now
agree to pay and implicitly adopt the signature or could state
that, although the signature was not his, he would accept to be
bound. He could not see, however, how it would be possible for
the payee to say that the instrument would not circulate.

60. Mr. HERRMANN (International Trade Law Branch) said
that the main situation envisaged by the working party was one
in which a principal might expressly or impliedly accept to be
bound vis-a-vis a particular party or holder. The working party
had felt that in such case only those persons who learned of the
acceptance to be bound were estopped from invoking the
forgery.

61. Mr. SPANOGLE (United States of America) said that the
purpose of providing for acceptance to be bound was not only to
protect the holder while he was holding the instrument but also
to protect the holder in the sense that he might transfer the
instrument. The words "according to the terms of such accept
ance or representation" should therefore be deleted.

62. Mr. GRIFFITH (Australia), said that the phrase in ques
tion would lead to great uncertainty and should therefore be
deleted.

63. Mr. VIS (Chairman of the Committee of the Whole) said
that, if he heard no objection, he would take it that the
Commission agreed to accept the proposed modification of the
second sentence of article 30, after deleting the words "accord
ing to the terms of such acceptance or representation".

64. It was so decided.

Article 41 (3)

65. Mr. VIS (Chairman of the Committee of the Whole)
invited proposals for filling the blank which had been left in
article 41(3).

66. Mr. GANTEN (observer for the Federal Republic of
Germany) said that the text should refer to one of the methods
of determining the interest rate provided in article 66. He would
prefer the method provided in article 66(2). Article 41(3) could
therefore read "... plus interest calculated in accordance with
the provisions of article 66(2) upon return of the instrument".

67. Mrs. KAZAKOVA (Union of Soviet Socialist Republics)
said that there was no reason why the method specified in
article 66(2) should be used instead of the one specified in
article 66(3).

68. Mr. SPANOGLE (United States of America) said that the
method specified in article 66(2) was more viable.

69. Mr. VIS (Chairman of the Committee of the Whole)
suggested that the proposal should refer to article 66 without
mentioning specific paragraphs.

70. It was so decided.

The meeting rose at 6.10 p.m.
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Summary record (partiaW of the 352nd meeting
Monday, 7 July 1986, 3 p.m.

[AlCN.9/SR.352]

Chairman: Mr. KARTHA (India)

The meeting was called to order at 3.15 p.m.

International payments (continued)

(a) Draft Convention on International Bills of Exchange and
International Promissory Notes (continued)

1. The CHAIRMAN invited the members of UNCITRAL to
consider the nature of the recommendation which the Commis
sion should make to the General Assembly with respect to the
adoption of the draft Convention on International Bills of
Exchange and International Promissory Notes.

2. Mr. BERGSTEN (Secretary of the Commission) said that
the draft Convention might be adopted by a diplomatic confer
ence or by an international organ such as the General Assembly
of the United Nations. In selecting the procedure, account
should be taken of the cost involved and the extent to which
changes might be made in the text during the process of
adoption.

3. One would expect a full diplomatic conference, lasting from
five to six weeks, to conduct a thorough review of the draft
Convention. While most participants would be delegates to
UNCITRAL, a significant number would be new delegates,
unfamiliar with the text of the draft Convention, its structure
and the basic compromises which had been reached. On the
basis of previous similar conferences, the cost of such a
conference could be estimated at about $3 million.

4. Another option was to recommend the convening of a short
diplomatic conference for the purpose of attaching final clauses
to the draft Convention and opening it for signature. The Office
of Legal Affairs had advised the secretariat that, since such a
procedure essentially meant that UNCITRAL would meet as a
diplomatic conference, it would be extremely complicated and
was not to be recommended.

5. Another possibility was for the General Assembly to
convene a short diplomatic conference to review specific points
only. In such a case, the determination of which points should be
reviewed would normally be made by the Sixth Committee on
the recommendation of Member States after the draft Conven
tion had been submitted to the General Assembly.

6. The final, and most likely, possibility was for the draft
Convention to be adopted by the General Assembly on the
recommendation of the Sixth Committee. If that option were
followed, it would be advisable to recommend that the Sixth
Committee should not change the substance of the draft
Convention and should limit itself to inserting the preamble and
final clauses. Such action by the Sixth Committee would be part
of its normal activities and would therefore entail no additional
cost.

7. If the Commission recommended to the General Assembly
at its forty-first session that a diplomatic conference should be

aNa summary record was prepared for the meeting after 4.15 p.m.

held, such a conference was not likely to be convened before
1988. If it recommended that the draft Convention should be
adopted by the General Assembly on the recommendation of
the Sixth Committee, it was unlikely that the Sixth Committee
would act on that recommendation during the current year. The
Sixth Committee would probably wish to circulate the text of the
report of UNCITRAL, which would not be available before
September 1986, to Member States for comment.

8. Whichever body adopted the draft Convention would be
required to reach agreement on its final clauses. It seemed
highly unlikely, however, that there would be declarations or
reservations on the part of signatories and the final clauses were
likely to be standard. The Commission might nevertheless wish
to recommend the number of signatories that should be required
for the entry into force of the Convention. In the view of the
secretariat, it would be advisable to recommend a small number.
The Commission might also wish to recommend the period that
should elapse after receipt of the required number of signatures
in order for the Convention to enter into force.

9. Mr. GANTEN (observer for the Federal Republic of
Germany) said that a number of points in the draft Convention
still remained to be clarified. The financial crisis of the United
Nations made it unlikely that a full diplomatic conference would
be convened to review all the articles of the draft Convention.
Neither a short diplomatic conference nor the submission of the
draft Convention to the General Assembly for adoption offered
any possibilities for substantive discussion of the text. A group
of experts could perhaps be established to review the draft
Convention before it was sent to the Sixth Committee and to
circulate the draft to Governments for their consideration and
comments. If the Sixth Committee was not likely to consider the
draft Convention before 1987, then it might be possible for
UNCITRAL to make changes in the text after consultation with
the group of experts.

10. Mr. BERGSTEN (Secretary of the Commission) said that
such a procedure was possible and would have the advantages of
permitting a final review of the text and of enabling rectifications
to be made where problems were found. It would be important,
however, to define the mandate of the group of experts since it
was likely that it would be required to consider substantive
points. The consideration of substantive points by the group of
experts would also have a delaying effect on the procedure for
adoption of the draft Convention. He also wondered how much
time would be needed for the consideration of the report of the
group of experts during the next session of UNCITRAL.

11. Mr. VIS (Netherlands) said that, for the reasons stated by
the Secretary of the Commission, his delegation was not in
favour of recommending that a diplomatic conference should be
convened. From a substantive point of view, the General
Assembly was the proper body to adopt the Convention. He
supported the proposal made by the observer for the Federal
Republic of Germany that a group of experts should be
established, since that would be the cheapest and simplest way
of putting the final touches to the draft Convention. It seemed
unlikely that the Sixth Committee would consider the draft
Convention in 1986 and it might therefore be possible to do the
necessary further work on the draft. If the Commission could
assure the General Assembly that Governments had had the
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opportunity to express their views on the draft Convention, it
might be possible to convince the Sixth Committee that the text
of the draft Convention should remain unchanged.

12. Mr. IBRAHIM (Egypt) said that the usual procedure for
adopting a convention was to hold a diplomatic conference.
However, in view of the current financial crisis of the United
Nations, his delegation was in favour of appointing a group of
experts to conduct a thorough review of the draft Convention.
That would enable the Commission at its next session to decide
whether to hold a diplomatic conference or to adopt the
procedure proposed by the observer for the Federal Republic of
Germany.

13. Mr. SAMI (Iraq) said that the draft Convention had not
been discussed thoroughly and that the entire text should be re
examined with a view to reaching a standard legal uniform rule.
To that end, a diplomatic conference should be convened in
order to discuss the draft Convention article by article. If the
diplomatic conference were convened in two years' time, the
financial situation of the organization might have improved. The
proposal made by the observer for the Federal Republic of
Germany was not practical because the designation of a group of
experts would present a number of problems.

14. Mr. GOH (Singapore) said that the Commission should
not convene a diplomatic conference because of the financial
implications. His delegation was in favour of the proposal that
the Sixth Committee should submit the draft Convention to the

plenary session of the General Assembly for ratification. He
opposed the establishment of a group of experts to examine the
draft Convention because such a group might undo what had
been achieved at the current session. If delegations felt that
further discussion was necessary, perhaps the Commission could
continue its discussion of the draft Convention at a future
session.

15. Mr. WOOLMAN (United Kingdom) said that his delega
tion supported the establishment of a group of consultants or
experts to conduct a brief and limited review of the draft
Convention. Assuming that that could be done soon, allowing
time for Governments to submit their comments, he asked
whether the Commission had to take a decision at the current
session regarding the procedure for the adoption of the draft
Convention.

16. Mr. BERGSTEN (Secretary of the Commission) said that,
if the Commission was in favour of designating a small group of
experts, which would conduct a final review of the draft
Convention and produce a final text in 1987, it should inform the
Sixth Committee that it wished the Committee to consider the
draft Convention in 1987. That would allow the Sixth Commit
tee to indicate whether it was feasible to finalize the draft
Convention in such a manner, or whether it would be more
advisable to convene a diplomatic conference.

The discussion covered in the summary record ended at 4.15 p.m.

Summary record of the 353rd meeting
Tuesday, 8 July 1986,10 a.m.

[AlCN.9/SR.353]

Chairman: Mr. KARTHA (India)

The meeting was called to order at 10.15 a.m.

International payments (continued)

(a) Draft Convention on International Bills of Exchange and
International Promissory Notes (continued) (A/CN.9/274)

1. Mr. GANTEN (observer for the Federal Republic of
Germany) recalled that at the previous meeting he had exp're
ssed the view that further work was needed on the text of the
draft Convention. Assuming that a diplomatic conference to
adopt the draft Convention would not be held, he recommended
that the Working Group should be reconvened for a two-week
session before the end of the year, at which all States Members
of the United Nations would be given an opportunity, within a
brief time-limit, to comment on the final revised text. The
Working Group would have a strict mandate to scrutinize the
draft Convention only with a view to eliminating inconsistencies
and polishing the drafting of the text, and to take into account
proposals made by Governments when finalizing the draft. The
Commission should give final consideration to the draft Conven
tion at its twentieth session in 1987, which might have to be
extended by a week for that purpose, and the final draft should
be forwarded to the Sixth Committee for adoption and opening
for signature at the forty-second session of the General
Assembly.

2. Mr. VENKATRAMIAH (India) noted that many Member
States would object to sending representatives to participate as
observers in a session of the Working Group of the Commission,
He therefore suggested: that the Working Group should not
meet; that the text of the draft Convention should be submitted
to Member States for comment by a specified date; that the
secretariat should then compile and analyse the comments in
time for the 1987 session of the Commission, which would then
adopt the final draft and submit that text to the Sixth Committee
in 1987, with a request not to embark on a substantive review
but to deal with the text expeditiously.

3. Mr. GRIFFITH (Australia) said that, although his delega
tion would prefer the Commission to take a final decision on the
draft Convention at the current session, it reluctantly supported
the proposal of the observer for the Federal Republic of
Germany since the balance of opinion was that it was premature
to adopt a final text. The Working Group should meet to ensure
that the wording was technically satisfactory in the various
languages, and to consider the responses of Governments within
that same narrow parameter. Member States would not feel
excluded, since they could raise points at the twentieth session,
when the Commission would probably be able to finalize the
draft Convention in the first week and deal with all other agenda
items over a three-week session.

4. Mr. BARRERA GRAF (Mexico) said that to refer the
draft Convention once again to either the Working Group or the
Commission would simply lead to a repetition of the conflicts
and views already aired. The functions of the Working Group
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had ended with the current session. Since a diplomatic confer
ence was out' of the question for financial reasons, the Sixth
Committee should be asked to appoint a group of experts who
would finalize the text with the help of a document prepared by
the secretariat containing the text as currently revised and
outlining the points discussed. The final draft would then be
submitted for adoption to the forty-second session of the
General Assembly, which would set the minimum number of
ratifications needed for the Convention's entry into force.

5. Mr. GOH (Singapore) said that, since many developing
countries would have difficulty sending representatives to meet
ings of the Working Group and since the comments by Govern
ments would undoubtedly reopen certain questions and raise
new issues, he felt the Commission itself should reconsider the
draft Convention at its next session, after which the text would
be transmitted to the Sixth Committee.

6. Mr. DUCHEK (Austria) observed that, after 15 years of
work on the draft Convention by the Commission or its Working
Group, the feeling had now emerged that the text needed
further improvement. However, discussions could continue for
years before all were convinced that the ideal text had been
produced. He believed that the Commission should decide that
in substance the draft Convention had now been finalized: at
most, drafting improvements could be made and the text
scrutinized for inconsistencies. That should be done by the
Commission with the help of the Working Group, before the
end of 1986. He was opposed to sending the draft text to
Governments for comments, since Governments would then
raise substantive matters that had long been resolved.

7. Mr. TREVES (Italy) said that the final clauses of the future
Convention would have to contain provisions regarding: the
Convention's entry into force and the requirements for ratifica
tion and accession; denunciation of the Convention; the ques
tion whether reservations would be allowed and on which
provisions; and the relation of the Convention to other conven
tions. The last two points were the most delicate.

8. The drafting of the final clauses would have been the most
sensitive task of the plenipotentiary conference. Some other
forum was now needed which combined the necessary political
authority and technical wisdom to adopt those clauses. He
believed that that forum was the Commission, rather than the
Working Group, the Sixth Committee or the General Assembly.
The secretariat should draft a set of final clauses for considera
tion by the Commission at its 1987 session, and the final text
should be referred to the Sixth Committee.

9. Mr. DRUEY (observer for Switzerland) said that, in
abandoning the traditional format for the adoption of interna
tional conventions, the Commission would be breaking new
ground. Diplomatic conferences were normally vested with the
final political and substantive responsibility for the international
instruments they were about to adopt, and he questioned
whether the Sixth Committee of the General Assembly could
assume substantive responsibility for the draft Convention under
consideration. Perhaps the Commission might seek a way of
assuming that responsibility itself. In any event, the Commission
must be given sufficient time to conduct the final paragraph-by
paragraph reading of the Convention normally undertaken by a
diplomatic conference.

10. Mr. SMART (Sierra Leone) said that, if the Commission
decided to dispense with a diplomatic conference and transmit

the draft Convention directly to the Sixth Committee, the text
should be submitted first to Governments for their comments,
which merited serious consideration.

11. He agreed with the representative of Singapore that many
Governments would be reluctant to send representatives to
participate in a new session of the Working Group on Interna
tional Negotiable Instruments.

12. Mr. VIS (Netherlands) urged the Commission to view the
situation in its proper perspective. Since it was unlikely that the
draft Convention would be adopted at a traditional diplomatic
conference, the Commission must compensate for that lack by
its own procedures.

13. Despite some inconsistencies and lacunae, the draft Con
vention was in relatively good shape. However, the fact that the
Working Group had succeeded in producing a text in more or
less final form did not mean that the draft Convention should be
adopted as a whole. As had been rightly pointed out by other
speakers, the final adoption of a convention was usually done on
an article-by-article basis. He therefore believed that devoting
one more year to consideration of the draft text was both
justified and necessary.

14. It had become apparent that some provisions of the draft
Convention might conflict with provisions of the Geneva
Uniform Law. It would therefore be necessary for the Contract
ing Parties to the Geneva Convention to determine how they
might resolve that situation. Their decision would have to be
reflected in a final clause of the draft Convention.

15. He did not believe that the Sixth Committee of the General
Assembly was a proper body for adopting a convention, even
with the help of the secretariat. However, he did believe that
observations from Governments regarding the most recent draft
of the Convention should be sought, in an effort to compensate
for the fact that a diplomatic conference would not be held. He
therefore proposed that the Working Group should be convened
once again, in advance of the twentieth session of the Commis
sion, to consider the comments from Governments and deal with
the aforementioned inconsistencies and lacunae. Under the
circumstances, it would be appropriate to invite all States to
attend the meetings of the Working Group.

16. Finally, all members of the Commission should be
informed that the draft Convention was to be adopted at the
twentieth session, to prevent the recurrence of any confusion on
that issue. At its twentieth session, the Commission might
discuss the findings of the Working Group, agree on the final
clauses of the draft Convention, adopt the text of the Conven
tion and transmit it to the Sixth Committee.

17. Mr. SEVON (observer for Finland) said that his delegation
would have preferred to see the Commission adopt the draft
Convention during the current session, as originally intended.
However, that would have necessitated an unduly hasty consid
eration of each article, which would not have been in keeping
with the standards that the Commission had set for its work. It
was therefore with regret that he supported the proposal to
postpone consideration of the final draft of the Convention until
the Commission's twentieth session. However, delegations
should refrain from reopening the debate on substantive ques
tions which might not have been resolved to their liking.

18. The work of readying the draft Convention for an article
by-article examination at the twentieth session would require
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that the Working Group meet well in advance of that session. It
should be made clear, however, that the Working Group's task
would be limited to eliminating inconsistencies in the text and
making the necessary drafting changes. The draft Convention
should be transmitted to Governments once the Working Group
had finalized the text. It would be inappropriate for the
Commission to transmit the text directly to the Sixth Committee
with a recommendation for adoption, given that UNCITRAL
was composed of a limited number of members. Once the views
of Governments had been obtained, the text could then be
transmitted to the General Assembly at its forty-second session.

19. The secretariat should prepare a model set of final clauses
for consideration at the Commission's twentieth session. In
addition, the States parties to the Geneva Convention should
meet to formulate their position regarding the relationship
between the two instruments. Finally, in its report to the
General Assembly, the Commission should make it quite clear
that the draft Convention would be adopted in 1987.

20. Mr. CUKER (Czechoslovakia) said that, as the decision
not to hold a diplomatic conference to adopt the draft Conven
tion constituted a departure from normal procedures, the draft
text should be sent to Governments in its current form for their
comments. Those views should be obtained prior to the twen
tieth session of the Commission so that they could be analysed
by UNCITRAL at that time. He agreed with the representative
of India that there was no need for the Working Group to
consider the draft text prior to the twentieth session.

21. Mr. QADER (observer for Bangladesh) maintained that
the practice of holding diplomatic conferences for the adoption
of conventions was not merely a matter of tradition but one of
substance as well. Thus far, no better system had been found.
He suggested that, once the inconsistencies and drafting prob
lems in the text had been worked out, the draft Convention
should be sent to the Sixth Committee of the General Assembly,
which could decide how it ought to be adopted. Only then
should the text be sent to States for their comments.

22. Mr. EYZAGUlRRE (Chile) said it was clear that some
further revision of the text of the draft Convention was still
necessary. Final clauses were also required. He believed that the
text should be sent in its current form to Governments for
comments, after which the Working Group might make its final
revisions, taking those comments into account. Then, at its
twentieth session, the Commission might review the draft
Convention article by article and decide on the final clauses.

23. Mrs. PIAGGI de VANOSSI (Argentina) believed that the
Working Group should be reconvened to finalize the text of the
draft Convention. In addition, the secretariat should obtain the
views of countries belonging to the Geneva system concerning
possible conflicts between the draft Convention and the Geneva
Uniform Law. She was in full agreement with the views
expressed by the representative of the Netherlands.

24. Mrs. ADEBANJO (Nigeria) was in favour of transmitting
the text directly to Governments for their comments. Those
comments could then be considered by the Working Group and,
subsequently, by the Commission at its twentieth session. The
draft Convention would then be transmitted to the Sixth
Committee for consideration, on the understanding that that
Committee would not make any substantive changes in the text.

25. Mr. KOCH (Sweden) said it was clear that further work
was needed on the existing text. That work should be done by
the Working Group, which should be given the mandate of
scrutinizing the text from the technical viewpoint and identifying
any inconsistencies. Since everyone seemed to agree that there
should be no diplomatic conference, he suggested that, instead
of submitting the text to Governments for their comments-a
procedure which might easily lead to a reopening of discussions
on matters of substance-Governments should be given an
opportunity to express their views at the next session of the
Commission.

26. Mr. MARTYNOV (Union of Soviet Socialist Republics)
supported the suggestion made by the representative of India.
There would be no point in convening the Working Group for a
further two-week session and then discussing the results of its
work at the Commission's next session. That would almost
totally offset the savings effected by the decision to dispense
with a diplomatic conference-the normal procedure for adopt
ing conventions.

27. Instead, the text of the draft Convention agreed to at the
present session should be circulated to Governments for their
comments-including comments on consistency within the text
and on technical aspects. The secretariat could then transmit the
comments to the Commission at its next session, together with
the draft final clauses it might have prepared. Inviting States
which were not members of the Commission to attend the next
session of UNCITRAL to discuss the final text of the draft
Convention would be an acceptable alternative to holding a
diplomatic conference.

28. Mr. LIU Benku (China) thought that the draft Convention
should now be sent to Governments for their comments and that
the Working Group should analyse those comments and submit
its analysis to the Commission at its next session.

29. Mr. CLIVENCIA (Spain) said that he could agree to the
suggestion that the draft Convention should be adopted by the
Sixth Committee. First, however, the remaining shortcomings in
the text should be eliminated at a further session of the Working
Group. The resulting text should then be submitted to Govern
ments for their comments. After receiving and analysing the
comments, the secretariat could issue a further report, which the
Commission could consider at its twentieth session. Ideally the
Working Group would by that time have drafted the final
clauses.

30. Mr. GLATZ (Hungary) said that the technical task of
identifying inconsistencies and lacunae might be performed
better by the secretariat than by the Working Group. Since there
was no question of holding a diplomatic conference, Govern
ments must be given an opportunity to make their views known
before the draft Convention was submitted to the Sixth Commit
tee. That could be done by inviting all interested Governments
to attend the next session of the Commission. At that session,
the Commission should feel under no pressure to complete work
on the draft Convention in the space of one week.

31. Mr. BRANDT (German Democratic Republic) agreed
that the existing draft should be sent to Governments for their
comments and that the secretariat should submit an analysis of
the comments to the Commission at its next session, at which
time the text could be finalized and adopted article by article.
The amount of time that would be needed to adopt the draft
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Convention would depend on the type of comments that were
submitted.

32. Mr. MAKEKA (Lesotho) fully supported the proposal
made earlier by the representative of India.

33. Mr. SAMI (Iraq) concurred with the majority view that the
draft Convention should be circulated to all Governments for
their comments. The Working Group could then meet to
consider, analyse and reach a compromise on the comments. It
could then submit a revised text to the Commission at its next
session, to which all States could be invited. The text would,
naturally, have to be considered article by article.

34. Mr. PFUND (United States of America) said that the
difficulties arising from the desire to dispense with the normal
procedure of convening a diplomatic conference were being
compounded by the fact that the Commission's current session
had been curtailed. He very much doubted that the Commission
would be able, at its next session, to review the entire draft
Convention in the light of the comments submitted by Govern
ments unless the Working Group met to review those comments
first. The Commission must decide forthwith whether work on
the draft Convention could be completed in time for the text to
be submitted to the Sixth Committee at the forty-second session
of the General Assembly.

35. Mr. ABOUL-ENEIN (observer, Asian-African Legal
Consultative Committee) said that he was in favour of giving all
States Members of the United Nations an opportunity to
comment on the draft Convention and requesting the Working
Group to consider those comments prior to any final decision by
the Commission. The decision as to whether the text should be
approved by the Sixth Committee or by a diplomatic conference
could be deferred until such time as a final decision had been
taken on the actual text.

36. Mr. BERGSTEN (Secretary of the Commission) said that
a consensus seemed to be forming that a diplomatic conference
should be dispensed with, and that the procedure followed must
involve the general membership of the Organization as far as
possible. It had been suggested that all States should be invited
to participate in the Commission's twentieth session. It was the
established procedure that all States were invited as observers,
but the Commission could recommend that the Sixth Commit
tee, in its resolution on UNCITRAL, make that invitation
specific. As to the suggestion that the text of the draft
Convention should be circulated to Governments for comments,
there were time constraints involved. The secretariat had
scheduled a session of the Working Group on International
Contract Practices from 1 to 12 December 1986 at Vienna; those
dates could be used for a session of the Working Group on
International Negotiable Instruments, or alternatively a session
could be held from 8 to 19 December 1986, or from 19 to 23
January 1987. There would be insufficient time to circulate the
text to Governments for comments, and submit them in
documentary form to the Working Group on any of those dates.
Furthermore, if a session of the Working Group was held in
December or January, the text of the draft Convention would
not be resubmitted to Governments prior to the Commission's
twentieth session, but would simply appear in the report of the
Working Group. The secretariat could make an analysis of
comments from Governments and also review the text for
technical inconsistencies and omissions and submit its comments
to the Working Group; comments from Governments would
then be submitted to the Commission at its twentieth session.

37. A four-week period from 20 July to 14 August 1987 had
been reserved at Vienna for the Commission's twentieth session;
the dates had been selected with a view to finalizing the Legal
Guide on Drawing Up International Contracts for the Construc
tion of Industrial Works. It should be borne in mind that the
General Assembly might not approve the full four-week session.
The secretariat believed that it would be better not to convene a
session of the Working Group, but to invite comments from
Governments; that procedure would allow more time and might
elicit comments from a wider group of States.

38. Mr. DRUEY (observer for Switzerland) asked whether it
would be possible to adopt the draft Convention article by
article at the twentieth session of the Commission.

39. Mr. BERGSTEN (Secretary of the Commission) said that,
if the Commission could complete that task within two weeks, or
10 working days, there would be eight days left to consider the
Legal Guide and other matters; the last two days were not
usually available for substantive discussion.

40. Mr. VIS (Netherlands) said that, ifthere was no meeting of
the Working Group, the Commission would need much more
time at its twentieth session to consider the draft Convention,
since it was very difficult to adopt changes at a large meeting
without having had the possibility of considering them in detail.
It would be useful if comments from Governments could be
placed before the Commission in documentary form at its
twentieth session, with an analysis provided by the secretariat,
and made available to the Working Group in raw form. Since
Governments had already commented on the draft Convention
two years previously, there should be sufficient time for them to
submit additional comments.

41. Mr. MAKEKA (Lesotho) asked whether there would be
financial implications if the Working Group met in December.

42. Mr. BERGSTEN (Secretary of the Commission) said that
there would be no difficulty in scheduling a meeting in
December since the General Assembly had agreed that there
could be three meetings of working groups in 1986, and only two
had been held so far.

43. With regard to the point raised by the representative ofthe
Soviet Union, there would be financial implications in adopting
an alternative procedure to a diplomatic conference, but they
would be considerably lower than those involved in holding a
conference.

44. Mr. MARTYNOV (Union of Soviet Socialist Republics)
asked whether it would be possible for the draft Convention to
be circulated immediately to Governments, without waiting for
a General Assembly decision.

45. Mr. BERGSTEN (Secretary of the Commission) said that
the text of the draft Convention could be circulated in the name
of the Secretary-General on the basis of a request made by the
Commission; that procedure had frequently been followed in the
past. The text should be ready for circulation by early August.
The normal procedure was for a note verbale to be sent to
Permanent Missions in New York with copies to Permanent
Missions accredited to Vienna.

46. Mr. BERAUDO (France) said that he hoped that the
dates fixed for the session of the Working Group on Interna-



390 Yearbook of the United Nations Commission on International Trade Law, 1986, Volume XVII

tional Contract Practices would not be changed, as meetings of
other bodies dealing with topics in the field of international
transport had been scheduled in the context of those dates. It
was not worth holding a further meeting of the Working Group
on International Negotiable Instruments; it had taken so long to
draw up the draft Convention that a few extra weeks would not
suffice to review the whole text. Since the Commission had
decided not to hold a five-week diplomatic conference, it must
avoid devoting a two-week session of the Working Group and
two weeks at its own twentieth session to the same task. The
Commission should confine its consideration of the draft Con
vention to two weeks at its twentieth session, so as to allow time
for the other items on its agenda.

47. Mr. CUKER (Czechoslovakia) said that it was premature
to send out the text of the draft Convention for comments, as the
Sixth Committee might decide that a diplomatic conference
should be convened.

48. Mr. BERGSTEN (Secretary of the Commission) said that,
if the Commission wished to consider the draft Convention at its
twentieth session in the light of comments from Governments, it
would be advisable to circulate the text of the draft Convention
as soon as possible, whether the comments were to be reviewed
by the Working Group or the Commission. If the Sixth
Committee decided that a diplomatic conference should be held,
the draft Convention would still have to be sent to Governments
for comments.

49. Mr. GRIFFITH (Australia) said that, if the Commission
decided not to have a meeting of the Working Group, it would
have to have a clear idea about the purpose of deferring the
question of the draft Convention to its twentieth session. A
consideration of the draft Convention article by article was
desirable but, because of the time constraints, articles or groups
of articles already approved by the Commission should be left
aside. The Commission would have to consider textual amend
ments, in some cases proposed by Governments, but it should
not consider new matters or reopen questions which had already
been settled unless there was time available. The Commission
had failed to complete its work at the current session and it must

finalize work on the draft Convention at the twentieth session.
On that basis, his delegation would be prepared to dispense with
the meeting of the Working Group.

50. Mr. BERGSTEN (Secretary of the Commission) said that
the secretariat was aware that, if the Commission decided not to
hold a meeting of the Working Group, it would have a heavy
responsibility in preparing documentation for the twentieth
session. It would send out the text of the draft Convention as
early as possible, leaving adequate time to receive comments,
especially from Governments not represented at the current
session. Its report to the twentieth session would include an
analysis of the comments received, as well as its own comments
about technical and drafting questions. It could also prepare a
chart showing which provisions had been adopted by specific
decision of the Commission, especially at its current session,
although that would not necessarily preclude the possibility of
raising the matters again.

51. Mr. GANTEN (observer for the Federal Republic of
Germany) said that it should be made clear that it would be
possible to adopt the draft Convention at the twentieth session
only if the preparations were so thorough that discussions such
as those which had taken place during the current week could be
avoided. The secretariat must study the draft Convention very
carefully to identify possible inconsistencies and draftingdefects
and also any omissions. The task that was to have been done by
the Working Group would therefore have to be carried out, to a
large extent, by the secretariat, with advice from experts if
necessary.

52. The CHAIRMAN said that there seemed to be general
agreement that there would be no meeting of the Working
Group; that the secretariat would circulate the final text of the
draft Convention to Governments as soon as possible; and that
before the twentieth session of the Commission the secretariat
would prepare the necessary documentation on the draft Con
vention, as well as draft final clauses, seeking the advice of
experts if necessary.

The meeting rose at 1 p.m.

Summary record (partial)" of the 355th meetiug
Wednesday, 9 July 1986,10 a.m.

[A/CN.9/SR.355b
]

Chairman: Mr. KARTHA (India)

The discussion covered in the summary record began
at 10.25 a.m.

International payments (continued)

(a) Draft Convention on International Bills of Exchange and
International Promissory Notes (continued) (NCN.9/274)

1. Mr. BERGSTEN (Secretary of the Commission) recalled
that a letter from the Norwegian Ministry of Justice, containing

aNa summary record was prepared for the meeting before 10.25 a.m.
bNo summary record was issued for the 354th meeting.

a proposed addition to paragraph (3) of article 23 bis, had been
circulated the previous week. In the absence of any further
indication, he would assume that the Commission had decided
not to consider it.

2. The CHAIRMAN said that that understanding was correct.

Article 1 (A/CN.9/XIXJCRP.7)

3. Mr. VIS (Netherlands) said that the purpose of the amend
ments appeared to be to limit the application of the Convention
to instruments that were locked into bank channels. The
Working Group had discussed that idea and had rejected it as
being too restrictive. He therefore opposed the amendment.

4. Mr. MAEDA (Japan) endorsed that statement.
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5. The CHAIRMAN said that it was thus understood that the
Commission rejected the proposal.

Articles 44, 68, 69 and 73 (AlCN.9/XIX/CRP.15)

6. Mr. MAEDA (Japan) introduced the amendments pro
posed by the delegations of Japan and the Netherlands in
document AlCN.9/XIX/CRP.15. The amendment to article 44
was designed to reflect the view, expressed at a previous
meeting, that payment by a guarantor, whether full or partial,
discharged of liability the party for whom he had become
guarantor. Accordingly, the following should be added as
article 44(1):

"Payment of an instrument by the guarantor in accordance
with article 68 discharges the party for whom he became
guarantor of his liability on the instrument to the extent of the
amount paid."

The existing text of article 44 would become article 44(2).

It was further proposed that, in article 68(4), the following
subparagraph (a ter) be added:

"If an instrument payable by instalments at successive dates is
dishonoured by [non-acceptance or] non-payment as to any of
its instalments and a party, upon the dishonour, pays the
instalment, the holder who receives the payment must give the
party a certified copy of the instrument and any necessary
authenticated protest in order to enable such party to exercise
a right on the instrument."

8. That would cover cases where A made a promissory note
payable by instalments at successive dates to B and the note was
subsequently endorsed by B to C, and by C to D. If D then
presented it for payment of one instalment to A and A
dishonoured the note by non-payment of that instalment, D
could then exercise his right of recourse against C. C would then
pay D and would have a right of recourse against B and a right
on the instrument against the maker, A. Because C could not
receive the note, he would need some other document in order
to exercise that right. Those documents were the certified copy
of the instrument and the authenticated protest, if he was
exercising his right of recourse against B; he would need only a
certified copy of the instrument if he exercised his right of
recourse against A, the primary obligor. The words "non
acceptance or" were in square brackets because it had yet to be
determined whether it would be conceivable for a drawee to
accept some, but not all, of the instalments.

9. With respect to article 69, paragraph (3)(a) should read as
follows:

"If the holder takes partial payment from the drawee, the
guarantor of the drawee, or the acceptor or the maker:

"(a) The guarantor of the drawee, or the acceptor or the
maker is discharged of his liability on the instrument to the
extent t'lf the amount paid; and ... ".

10. Article 69(4)(b) would read as follows:

"If the holder takes partial payment from a party to the
instrument other than the acceptor or the maker or the
guarantor of the drawee:

"(a) ...

"(b) The holder must give such party a certified copy of
the instrument and any necessary authenticated protest in
order to enable such party to exercise a right on the
instrument."

The words "any necessary authenticated protest" had been
added because, if the party making payment was the guarantor,
the acceptor or the maker, or if the protest was dispensed with
according to article 58(2), or if a party making payment exer
cised a right on the instrument against a primary obligor, the
party making payment did not have to be given the protest in
order to exercise a right on the instrument.

11. In article 73(1), the words "a right of recourse" should be
replaced by the words "a right on the instrument". The right of
recourse as outlined in paragraphs 55 to 64 covered only rights
on an instrument against a secondary obligor. The term "right
on the instrument", which was also used in the proposed
amendment to article 69(4)(b), was much broader and would
cover all rights on the instrument.

12. Mr. BRANDT (German Democratic Republic), Mr.
SAMI (Iraq) and Mr. ABASCAL (Mexico) supported the
amendment to article 44.

13. Mr. SAMI (Iraq) also agreed to the proposed amendment
to article 68. However, he suggested that the words "non
acceptance or" should be deleted, as they were superfluous. In
case of non-acceptance, the amount due would still be due.

14. Mr. VIS (Netherlands) said that it would not be wrong to
retain the words, even though some members might consider
them superfluous.

15. Mrs. KAZAKOVA (Union of Soviet Socialist Republics)
said that there was not enough time for a detailed analysis of the
proposal concerning article 68(4) (a ter) but that at first sight it
could be supported. The words "non-acceptance or" should be
included since recourse could occur even after non-acceptance;
the par;graph would then cover all types of recourse which
might arise in cases of payment by instalments.

16. In article 68(4) (a bis), of the draft Convention, the words
"or a party" should be deleted. Inclusion of those words
suggested that the payment was not a normal payment but a
payment by recourse. If that was the case, the party needed not
only a receipt but also a copy of the protest.

17. Mr. VIS (Netherlands) said that, whether it was an
acceptor or the maker of a note who made payment by
instalments, there were equally valid reasons to give him the
right to require that mention of the payment be made on
the instrument. He therefore preferred the existing text of
article 68(4) (a bis).

18. Mrs. KAZAKOVA (Union of Soviet Socialist Republics)
said that she agreed that the text did not refer only to th.e
drawee, but also to the acceptor and the maker; however, It
must be made clear what parties were being referred to, and
parties with secondary liability should not be included.

19. Mr. VIS (Netherlands) said that, when a person was paid
by instalments, it was required that he hand over the instrument
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to the person making payment. That rule protected the latter
party: if an instrument was transferred to a protected holder, a
person who had already made payment might have to pay again.
There were cases where an obligor could not be given the
instrument, as in the case of payment by instalments; the
instrument should then remain in the possession of the payee, so
that he was maintained as a holder and was able to request the
payment of further instalments. However, the need to protect
the party who had paid remained. If in a recourse situation on an
instalment bill or note, a party who was secondarily liable had
paid, it was for his protection that a mention was made on the
bill, so that there could not be a protected holder of that
particular instalment. He felt that the existing text must stand so
as to protect the obligor, whether he was primarily or secondar
ily liable.

20. Mrs. PIAGGI de VANOSSI (Argentina) said the words
"or a party" were clearly designed to protect anyone-either a
principal or secondary obligor-who had made a partial pay
ment on an instrument payable by instalments. Otherwise, if
reference was made only to the maker or the acceptor, there was
no protection for a secondary obligor and, if there was no receipt
or record of title, payment could be demanded from a person
who had already paid. Article 50 was closely connected with
article 68.

21. Mr. MAEDA (Japan) said that he was in favour of the
existing text. Article 68(4) (a bis) and 69(5) were designed to
ensure that a party making payment was not in danger of being
forced to make double payment, while articles 68(4) (a ter) and
69(4)(b) were designed to enable a party to exercise a right on
the instrument. Thus the two sets of provisions had different
purposes and should both be retained.

22. Mr. VIS (Netherlands) said that, in the proposal for a new
paragraph (4) (a ter) in article 68, the words "upon the dishon
our" should be changed to "upon dishonour" and the words
"who receives the payment" should be changed to "who receives
such payment" in order to bring the paragraph into line with
other articles.

23. The CHAIRMAN said that, if he heard no objection, he
would take it that all the proposals in document NCN.9/XIXI
CRP.15 were adopted.

24. It was so decided.

Modifications proposed by the drafting group (NCN.9/XIXI
CRP.12 and Add.l)

Article I (2)(e) and (3)(e)

25. Mr. HERRMANN (International Trade Law Branch),
introducing the modifications proposed by the drafting group,
said that the drafting group had endeavoured to prepare
appropriate wording for the substantive amendments adopted
by the Commission and to establish corresponding versions in
the six official languages of the United Nations. As regards
article 1(2)(e) and (3)(e), it was proposed that the opening words
should be replaced by:

"(e) Specifies at least two of the following places and
indicates that any two so specified are situated in different
States:" .

26. It was so decided.

Article 2

27. Mr. HERRMANN (International Trade Law Branch) said
that the drafting group had wished to make the article apply
irrespective of conflict-of-law rules, but had been unable to find
an acceptable wording. It had therefore opted for a slightly more
imperative wording and proposed that the beginning of the
sentence should be amended to read: "A Contracting State shall
apply this Convention without regard to whether ... ".

28. Mr. VIS (Netherlands) said that the modification of article
2 narrowed the scope of the Convention. Although only
Contracting States would be bound by the Convention, it had
always been felt that if non-Contracting States, because of their
own conflict-of-law rules, applied the provisions of the Conven
tion, article 2 would apply to those States.

29. Mr. DUCHEK (Austria) said that the modified text of
article 2 was acceptable. It would not prevent a non-Contracting
State from applying the draft Convention if its internal law made
that possible. The Convention was addressed only to Contract
ing States, but non-Contracting States were not restricted by any
wording regarding the scope of application.

30. Mr. LEBEDEV (Union of Soviet Socialist Republics) said
that the new wording of article 2 was not in conformity with the
usual practice in conventions on international private law and
other conventions adopted by UNCITRAL so far, nor for that
matter with actual practice. The Contracting State was not
necessarily directly involved in the actual application of the
Convention-as, for instance, in cases involving arbitration
outside State courts. His delegation believed that it was better to
retain the original wording with the following slight change:
"This Convention shall apply without regard to whether ... ".

31. Mr. VENKATRAMIAH (India), Mr. VIS (Netherlands),
Mr. SEVON (observer for Finland) and Mr. WOOLMAN
(United Kingdom) supported the proposal of the Soviet Union
representative.

32. The CHAIRMAN said that, if he heard no objection, he
would take it that the Commission wished to adopt the new
wording of article 2 proposed by the Soviet Union representa
tive.

33. It was so decided.

Article 4(7) (a)

34. Mr. HERRMANN (International Trade Law Branch) said
that it was proposed that the words "other than in para
graph(l)(c)(ii) thereof" be inserted after the words "referred to
in article 25". That modification followed the wording already
approved by the Commission, with the addition of the word
"thereof".

35. It was so decided.

Article 4(10) and (x)

36. Mr. HERMANN (International Trade Law Branch) said
that it was proposed that the text of article 4(10) be replaced by:
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"(10) 'Signature' means a handwritten signature, or a fac
simile thereof, or any other means of effecting the equivalent
authentication, and 'forged signature' includes .... ".

Article X would then be deleted.

37. It was so decided.

Article 4(11)

38. Mr. HERRMANN (International Trade Law Branch),
said that it was proposed that the end of the text be amended to
read:

" ... two or more States, provided that this Convention shall
apply without prejudice to the rules of the intergovernmental
institution or to the stipulation of the agreement."

39. It was so decided.

Article 7

40. Mr. HERRMANN (International Trade Law Branch) said
that it was proposed that the three new paragraphs adopted by
the Commission be worded as follows:

"(5) A rate at which interest is to be paid may be expressed
either as a definite rate or as a variable rate. For a variable
rate to qualify for this purpose, it must vary in relation to one
or more reference rates of interest in accordance with
provisions stipulated in the instrument and each such refer
ence rate must be published or otherwise available to the
public and not subject, directly or indirectly, to unilateral
determination by any person who, at the time the bill is drawn
or the note is made, is named in the instrument as payee,
drawee, or actual or prospective party or other holder.

"(5 his) Where the rate at which interest is to be paid is
expressed as a variable rate, it may be stipulated expressly on
the instrument that such rate shall not be less than or exceed a
specified rate of interest, or that the variations are otherwise
limited.

"(6) If a variable rate does not qualify under paragraph (5)
of this article or for any reason it is not possible to determine
the numerical value of the variable rate for any period,
interest shall be payable for the relevant period at the rate
calculated in accordance with article 66(2)."

41. Mr. GANTEN (observer for the Federal Republic of
Germany) asked why the words "or prospective" had been
added in the last line of the new paragraph (5).

42. Mr. HERRMANN (International Trade Law Branch) said
that the wording originally approved by the Commission had
been " ... a person named in the instrument". The Commission
had instructed the drafting group to find a wording that would
ensure that the provision could not be interpreted as covering a
party named in an instrument in the context of a variation
clause. The drafting group had tried to list all the parties which
should be covered and to exclude any bank or party mentioned
in connection with the variation clause.

43. Mr. VIS (Netherlands) thought that the policy underlying
the last few lines of paragraph (5) was to protect parties who at

the time of payment either were obliged to pay on an instrument
or had the right to receive payment.

44. Mr. PFUND (United States of America) said that the
maker was in fact included because he would fall into the
category of an actual party. The drafting group's goal had been
to specify a series of persons who, as the instrument passed from
hand to hand, should not be able to tamper with the rate.

45. The CHAIRMAN said that he would take it, if he heard no
objection, that the Commission wished to adopt the modifica
tion proposed by the drafting group.

46. It was so decided.

The meeting was suspended at 11.45 a. m. and resumed
at /2.05 p.m.

Articles 16 and 20(3)

47. Mr. HERRMANN (International Trade Law Branch) said
that, following a decision by the Commission to clarify the legal
effect of a clause or endorsement restricting further transfer, it
was proposed that the existing text of article 16 should become
paragraph (1), with the addition of the words ", and any
endorsement, even if it does not contain words authorizing the
endorsee to collect the instrument, is deemed to be an endorse
ment for collection.".

48. Paragraph (2) would consist of the former article 20(3),
amended by the addition of the following words at the end of the
sentence: ", and any subsequent endorsement, even if it does
not contain words authorizing the endorsee to collect the
instrument is deemed to be an endorsement for collection.".

49. Mr. SMART (Sierra Leone), noting that he had not been
present when the articles in question had been discussed, said
that he found the additions unnecessary but could accept them.

50. The proposed modifications were adopted.

Article 17(2)

51. Mr. HERRMANN (International Trade Law Branch) said
that it was proposed to add a second sentence to article 17(2):
"The condition is deemed not to have been written as to parties
and transferees subsequent to the endorsee". It had not been
clear to the drafting group whether the Commission had
intended the amendment to replace the original paragraph (2),
but it had been felt that for the sake of clarity it was better to
retain the original paragraph (2), which dealt with the question
of transferability, and to add a new sentence concerning liability.

52. Mr. VIS (Netherlands), supported by Mr. MAEDA
(Japan), said that he had misgivings regarding the proposed
addition. The condition would be on the instrument, after all,
and subsequent endorsees would therefore have some know
ledge of it.

53. The point that should be made in article 17(2) was that the
condition did not affect the negotiability of the instrument, and
that the endorsee was therefore a holder whether or not the
condition had been fulfilled. The commentary on article 17 in
document NCN.9/213 had rightly noted that the fact that a
condition was not fulfilled was not, however, irrelevant, particu-
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larly with reference to defences that could be raised. It was
probably therefore not correct to say that the condition was
"deemed not to have been written".

54. The proposed modification was adopted.

55, The CHAIRMAN said that the position of the representa
tives of the Netherlands and Japan would be reflected in the
report.

Articles 23 and 23 bis

56. Mr. HERRMANN (International Trade Law Branch) said
that it was proposed that article 23(1)(c) should read: "(c) A
party or the drawee who paid the instrument to the forger
directly or through one or more endorsees for collection.".

57. Article 23(2) should read:

"(2) However, an endorsee for collection shall not be liable
under paragraph (1) if at the time:

"(a) At which he pays the principal or advises the
principal of the receipt of the proceeds of the instrument, or

"(b) He receives the proceeds of the instrument,
whichever comes later, he is without knowledge of the
forgery, provided that such absence of knowledge is not due
to his negligence."

58. The parallel provisions in article 23 bis should be amended
accordingly. Thus, article 23 bis (1)(c) would read: "(c) A party
or the drawee who paid the instrument to the agent directly or
through one or more endorsees for collection.".

59. Furthermore, article 23 bis (2) would read:

"(2) However, an endorsee for collection shall not be liable
under paragraph (1) if at the time:

"(a) At which he pays the principal or advises the
principal of the receipt of the proceeds of the instrument, or

"(b) He receives the proceeds of the instrument,
whichever comes later, he is without knowledge that the
endorsement does not bind the principal, provided that
such absence of knowledge is not due to his negligence."

60. Mr. VIS (Netherlands), supported by Mr. SAMI (Iraq)
and Mr. SMART (Sierra Leone), suggested that, in both
articles 23(2) and 23 bis (2) the words "At which" in subpara
graph (a) should be moved to the end of the chapeau of
article (2), after the words "at the time".

61. The CHAIRMAN said that he would take it, if he heard no
objection, that the Commission wished to adopt the modifica
tions to articles 23 and 23 bis proposed by the drafting group, as
further modified by the representative of the Netherlands,

62. It was so decided.

Article 25 (1) (b)

63. Mr. HERRMANN (International Trade Law Branch) said
that it was proposed that article 25(1)(b) should read:

"(b) Except as provided in paragraph (2 bis) of this article,
any defence based on an underlying transaction between

himself and the drawer or between himself and the holder
succeeding himself or arising from the circumstances as a
result of which he became a party;".

64. The meaning of that provision required some elucidation.
It did not cover any transaction with a maker, and it covered a
transaction with the drawer only where payment had been
requested from the acceptor. The drafting group had also felt
that, in the original text, the reference to an underlying
transaction between the party and "a previous holder" was
misleading. The article actually meant to refer to a transaction
between the party from whom payment was requested and the
party immediately subsequent to himself, not the previous
holder. Thus, it would not matter whether, in a recourse,
payment was requested from him by a remote holder or by his
endorsee.

65. Mr. VIS (Netherlands) said that article 25 in general was
extremely difficult to understand and had to be scrutinized very
carefully. He found the wording of article 25(1)(b) inelegant,
and proposed changing the word "an" before the word "underly
ing" to "the", and replacing the words "holder succeeding
himself" by the words "party subsequent to himself".

66. Mr. FELSENFELD (United States of America) suggested
that the remainder of the meeting should be devoted to a
discussion of the procedure for the adoption of the draft
Convention.

67. Mr. BERGSTEN (Secretary of the Commission) recalled
that there were three options. First, in accordance with normal
procedure, a three-week diplomatic conference could be recom
mended to the Sixth Committee of the General Assembly.
Second, the Working Group could meet in early January, at
Vienna, and the Commission would then devote two or three
weeks to the draft Convention at its twentieth session. Third, no
Working Group meeting would be scheduled, but the Commis
sion would devote a full three weeks in 1987 to reviewing the
draft Convention.

68. Those three options had varying financial implications and
it was probable that, in the light of the current financial crisis,
the General Assembly would not agree to a diplomatic confer
ence, at an estimated cost of $2 million to $2.2 million.
Furthermore, requesting a conference might delay the Commis
sion's work, since it would not be known until December 1986
whether the request had been granted or denied.

69. It would cost $670,000 to consider the draft Convention
at both a meeting of the Working Group at Vienna from
5 to 16 January 1987 and during two weeks of the Commission's
twentieth session. It would cost $8.00,000 if the Working Group
met, and the Commission then devoted three weeks in 1987 to
the draft Convention. Comments from Governments would
have to be received by about 15 November 1986 to prepare for a
January 1987 meeting of the Working Group and, owing to time
constraints, they would have to be considered without an
analytical compilation. Documentation would be easier, and
therefore less costly, for the third option, which would probably
reduce expenses to $550,000. It would mean, however, that the
entire burden of reviewing the draft Convention would rest upon
the Commission at its twentieth session.

The meeting rose at 1.05 p.m.
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Summary record (partial)8 of the 356th meeting
Wednesday, 9 July 1986, 3 p.m.

[AlCN.9/SR.356]

Chairman: Mr. KARTHA (India)

The meeting was called to order at 3.05 p.m.

Intemational payments (continued)

(a) Draft Convention on International Bills of Exchange and
International Promissory Notes (continued) (NCN.9/274)

1. Mr. BERGSTEN (Secretary of the Commission) recalled
the three options available for dealing with the draft Conven
tion. The first was to follow the normal procedure and request
the Sixth Committee to convene a three-week diplomatic
conference. The second was for the Commission to resume
consideration of the draft Convention during its twentieth
session for 10 to 15 days, after a Working Group session early in
January 1987 to discuss any remaining problems. The third was
for the Commission to take up the draft Convention at its
twentieth session without a prior meeting of the Working
Group. Under the second or third option, if the draft Conven
tion was discussed for two weeks at the twentieth session, up to
eight days would remain for the discussion of other items; if the
draft Convention took up three weeks of discussion, only three
days would remain for the consideration of other items.

2. The CHAIRMAN invited members to indicate their posi
tions on each of the three options.

3. Mr. DRUEY (observer for Switzerland) asked whether the
Commission actually had the power to decide that there would
be a diplomatic conference and whether, if the draft resolution
which the Commission would submit to the Sixth Committee did
not mention the possibility of such a conference, the Sixth
Committee might nevertheless decide to convene one.

4. Mr. BERGSTEN (Secretary of the Commission) said that
the Commission could only make a recommendation. The final
decision rested with the Fifth and Sixth Committees.

5. Mr. BERAUDO (France) felt that a diplomatic conference
was the most appropriate way of obtaining a good legal text. It
would also allow States to examine the articles and review the
structure of the draft Convention. It would enable drafting
committees to work in various languages and would be con
ducted under the rules of procedure for such conferences. As to
the argument that a diplomatic conference would cost too much,
he felt that the Sixth Committee should bear the responsibility of
deciding whether quality should be sacrificed for financial
reasons.

6. Mr. MARTYNOV (Union of Soviet Socialist Republics)
said that his delegation supported the convening of a diplomatic
conference for the same reasons as had been given by the
delegation of France. Although the final decision would be
taken by the Fifth and Sixth Committees, he felt that the
question of substance should take precedence over that of
finances.

7. Mr. BRANDT (German Democratic Republic) said that he
also supported the convening of a diplomatic conference.

aNo summary record was prepared for the meeting after 5.30 p.m.

8. Mr. LEAES (Brazil) said that, although he felt that a
diplomatic conference would be preferable, he would support
the second option because it would allow the Working Group to
meet and consider States' comments and opinions.

9. Mr. VIS (Netherlands) believed strongly that a diplomatic
conference was neither justified in the circumstances nor neces
sarily the best procedure for adopting the draft Convention.
Diplomatic conferences were more appropriate to the adoption
of public law than to that of private law. Moreover, he noted
that the UNCITRAL Arbitration Rules had been adopted
without a diplomatic conference. He therefore supported either
the second or the third option.

10. Mr. DUCHEK (Austria) said that he supported the second
option, because he felt that further work was needed on the text
before it could be sent to the General Assembly. If there had
been a real possibility that the Sixth Committee would convene a
diplomatic conference despite the financial implications, he
would have supported the first option. A session of the Working
Group in January would be useful; without it, there would not
be enough time to finalize the text at the Commission's
twentieth session. Three days would certainly be insufficient
time to discuss the other matters which the Commission would
have before it at that time.

11. Mr. SAMI (Iraq) also supported the second option. It
would be premature to request a diplomatic conference; the
draft Convention was incomplete and contained many shortcom
ings and contradictions. All States should submit their com
ments and observations for the Working Group session prior to
the twentieth session of the Commission. If it was found that
many States disagreed about the readiness of the draft Conven
tion, the Commission could then recommend the convening of a
diplomatic conference.

12. Mr. QADER (observerfor Bangladesh), supported byMr.
GOH (Singapore), said that he preferred the option of a
diplomatic conference. If, however, the General Assembly
decided that it would adopt the draft Convention, then he would
be in favour of the Commission itself finalizing it.

13. Mr. SMART (Sierre Leone) said that it was clear that the
lack of support for the idea of convening a diplomatic confer
ence was largely due to the high cost involved. The same
argument could be used against the proposal to convene a
session of the Working Group to review the draft Convention.
Consequently, the only viable option was for the Commission
itself to finalize the draft Convention.

14. Mr. VENKATRAMIAH (India), supported by Mrs.
ADEBANJO (Nigeria), expressed support for the third option.

15. Mrs. VILUS (Yugoslavia) said that, while she would
support the third option if the idea of a diplomatic conference
was not feasible, she doubted whether the Commission would be
able at its twentieth session to consider both the draft Legal
Guide on Drawing Up International Contracts for the Construc
tion of Industrial Works and the draft Convention on Interna
tional Bills of Exchange and International Promissory Notes.

16. Mr. IBRAHlM (Egypt) said that he was in favour of the
convening of a diplomatic conference. Only the General Assem-
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bly could determine whether the financial situation of the
Organization precluded that possibility and the Commission
could not decide on a recommendation until that question had
been determined.

17. The CHAIRMAN noted that a majority of the members of
the Commission supported the second option.

18. Mr. BERGSTEN (Secretary of the Commission) suggested
that the Commission should request the Secretary-General to
send the draft Convention to all States and interested interna
tional organizations for comments. The draft Convention and
the comments received would be submitted to the Working
Group in January 1987. The Commission would then consider
the draft Convention at its twentieth session in the light of both
the comments received and the report of the Working Group. In
its report on the work of its nineteenth session, the Commission
should therefore indicate that the draft Convention would be
ready for submission to the General Assembly in 1987.

19. It was so decided.

20. Mr. BERAUDO (France), supported by Mr. LEAES
(Brazil), said that, since the Working Group would be taking the
place of a full diplomatic conference, its mandate should not be
restricted. Substantive modifications to the text might be
proposed in the Working Group and during the twentieth
session of the Commission.

21. Mr. DELFINO-CAZET (Uruguay) said that the mandate
of the Working Group should be broad enough to permit it to
correct any inconsistencies and lacunae in the draft Convention.

22. Mr. QADER (observer for Bangladesh) questioned
the procedure used to ascertain the majority view in the
Commission.

23. Mr. SEVON (observer for Finland) said it was his under
standing that, if the Commission's request for a four-week
session in 1987 was not approved by the General Assembly, the
Commission would not include consideration of the draft Legal
Guide on Drawing Up International Contracts for the Construc
tion of Industrial Works on the agenda of its twentieth session.

24. Mr. LEBEDEV (Union of Soviet Socialist Republics)
expressed disappointment and concern at the method used by
the Commission to arrive at its decision. It would have been
better to report to the General Assembly that opinions within
the Commission were divided and that more information was
required before a decision could be reached.

25. He wondered whether the financial difficulties of the
Organization would really preclude a diplomatic conference and
whether the Sixth Committee was ready to adopt a convention
on such a specialized subject through the simplified procedure
that was being endorsed.

26. Mr. VIS (Netherlands) supported the view of the Soviet
Union representative that, if the procedure decided upon was
retained, the realities of the discussion just held should be
reflected in the Commission's report.

27. Mr. SAMI (Iraq) agreed that the report of the Commission
should reflect the diverse views which had been expressed
during the discussion. His delegation was in favour of increasing

the membership of the Working Group, since it was important
to ensure that both civil-law and common-law countries were
adequately represented.

28. Mr. EYZAGUIRRE (Chile) said that the Working Group
should be composed of all the members of the Commission and
should have a relatively broad mandate. He agreed with the
observer for Finland that the Commission could not devote its
twentieth session exclusively to the draft Convention; it would
have before it many other important items.

29. The CHAIRMAN said that, if he heard no objection, he
would take it that the composition of the Working Group would
be expanded to include all members of the Commission.

30. It was so decided.

31. Mr. DRUEY (observer for Switzerland) said that, since
the Commission had agreed to expand the Working Group, the
modifications proposed by the drafting group with regard to
article 2 and a number of other articles should be the first matter
to be taken up by the Working Group.

32. Mr. BERGSTEN (Secretary of the Commission) said that
the Commission at its next session might wish to return to the
question of the composition of working groups. The expanded
composition of the Working Group would not have any financial
implications.

Modifications proposed by the drafting group (NCN.9/XIXI
CRP.12 and Add.1 and Add.2)

Article 25(1) (b)

33. Mr. HERRMANN (International Trade Law Branch) said
the representative of the Netherlands had proposed that article
25(1)(b) should be amended to read:

"(b) Except as provided in paragraph (2 bis) of this article,
any defence based on the underlying transaction between
himself and the drawer or between himself and the party
subsequent to himself or arising from the circumstances as a
result of which he became a party;".

34. Mr. MAEDA (Japan) supported the proposal.

35. The proposed modification was adopted.

Article 25(l) (c)

36. Mr. HERRMANN (International Trade Law Branch) said
the drafting group had proposed that article 25(1)(c) should be
amended to read:

"(c) Any defence resulting from:

(i) The underlying transaction between himself and the
holder;

(ii) Any other transaction between himself and the holder
that would be available as a defence against con
tractualliability. "

37. The proposed modifications were adopted.

Article 25(2)

38. Mr. HERRMANN (International Trade Law Branch) said
the drafting group had proposed that article 25(2) should be
amended to read:
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"(2) Except as provided in paragraph (2 bis), the rights to an
instrument of a holder who is not a protected holder are
subject to any claim to the instrument on the part of any
person."

The word "valid" , which had appeared before the word "claim" ,
had been deleted, and that the same change had been made in
articles 25(3)(a), 26(2) and 68(3).

39. Mr. VIS (Netherlands), supported by Mr. MAEDA
(Japan), said that the drafting group's mandate had been to
clarify the meaning of the word "valid", but not to delete it. The
classical rule of ius tertii was that the obligor could not set up the
claim of a third party to the instrument as a defence to his own
liability, and the Commission should adhere to that rule.

40. Mr. HERRMANN (International Trade Law Branch) said
that the drafting group, after considering several proposed
drafting modifications, had concluded that it would be advisable
to delete the word "valid".

41. Mr. MAEDA (Japan) said that he was in favour of
retaining the word "valid" in the text of article 25(2).

42. Mrs. PIAGGI de VANOSSI (Argentina) said that her
delegation considered that the retention of the word "valid" in
article 25(2) would give the impression that a judicial decision
had been taken with regard to the validity of the claim.
However, the deletion of that word would also give rise to
objections, and she suggested that the wording of the relevant
part of article 25(2) should be modified to read "a claim based
on law".

43. Mr. HERRMANN (International Trade Law Branch)
suggested that the word "valid" should be retained in all places
in which it had been deleted, and the Working Group should be
requested to propose a better wording which it would present to
the Commission at its next session.

44. It was so decided.

Article 25(2 bis)

45. Mr. HERRMANN (International Trade Law Branch) said
the drafting group had proposed that article 25(2 bis) should be
amended to read:

"(2 bis) A holder who is not a protected holder and who
took the instrument before maturity is subject to a defence
under paragraph (1)(b) or to a claim under paragraph (2) of
this article only if he took the instrument with knowledge of
such defence or claim or if he obtained the instrument by
fraud or theft or participated at any time in a fraud or theft
concerning it."

Those modifications had been made by the drafting group in an
attempt to implement the Commission's decision, which had
been based on the proposal by the representative of Japan to
retain the original text but to add to it the words "except that a
holder who takes the instrument after the expiration of the time
limit for presentment for payment is subject to any claim or
defence upon the instrument to which his transferrer is subject".
The drafting group had felt that the same idea could be
simplified by making article 25(2) applicable only to a non
protected holder who took an instrument before maturity.

However, he personally believed that the new wording resulted
in a difference in the substance of article 25(2 bis).

46. Mr. MAEDA (Japan) agreed that the drafting group had
changed the substance of article 25(2 bis); he therefore pro
posed that the wording of his original proposal should be
retained.

47. Mr. HERRMANN (International Trade Law Branch)
suggested that the Commission should adopt the original word
ing of article 25(2 bis) and add the following sentence, along the
lines of the proposal by the representative of Japan:

"However, a holder who takes the instrument after the
expiration of the time-limit for presentment of payment is
subject to any claim to or defence upon the instrument to
which his transferror is subject."

48. It was so decided.

Article 30

49. Mr. HERRMANN (International Trade Law Branch) said
the drafting group had proposed that the second sentence of
article 30 should be amended to read:

"Nevertheless, where such person has assented that he was
bound by the forged signature or represented that the
signature was his own, he is liable as if he had signed the
instrument himself."

50. Mr. VIS (Netherlands) questioned the use of the word
"assented", and suggested that the phrase "assented that he was
bound" should be amended to read "assented to be bound".

51. Mr. BURNS (Australia) said that his delegation shared the
misgivings of the representative of the Netherlands, and asked
why the word "assented" had been chosen to replace the word
"accepted" .

52. Mr. HERRMANN (International Trade Law Branch)
suggested that the original wording "accepted to be bound"
should be retained.

53. It was so decided.

Articles 34(1), 35(1) and 40(1)

54. Mr. HERRMANN (International Trade Law Branch) said
the drafting group had proposed that the words "any subsequent
party" in article 34(1) and the words "any party" in article 35(1)
should be replaced by the words "any endorser or any endorser's
guarantor". The words "any subsequent party" contained in
article 40(1) should be replaced by the words "any subsequent
endorser or such endorser's guarantor".

55. The proposed modifications were adopted.

Article 38(1)

56. Mr. HERRMANN (International Trade Law Branch) said
the drafting group had proposed that a second sentence should
be added to article 38(1), reading:

"In such case, article 11 shall apply accordingly to completion
by the drawer or another person."
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The observer for Switzerland had suggested that there might be
an inconsistency between article 11 and article 38(1), and, as
authorized by the Commission, had submitted a proposal
directly to the drafting group in which reference was made to
article 11(2) only. However, the drafting group had considered
that such a reference would not be sufficient, since it would only
cover the instance of a completion without authority and then
set forth the legal consequences of such completion, but it would
not expressly allow the completion of such an instrument which
had been accepted before it was signed by the drawer; the
completion would relate primarily to the signature of the drawer
himself and another formal requisite deriving from article 1(2).

57. Mr. VIS (Netherlands), supported by Mr. DELFINO
CAZET (Uruguay), Mr. BURNS (Australia) and Mr. KOCH
(Sweden), suggested that the Commission suspend discussion of
the modifications proposed by the drafting group and that the
secretariat should submit them to the open-ended Working
Group once it had received observations from Governments.

58. Mr. BERGSTEN (Secretary of the Commission) said that
the drafting group had submitted the modifications as requested
by the Commission. He believed that it would be more logical
for the Commission to accept the modifications of the drafting
group and incorporate them into the text of the draft Conven
tion as contained in document NCN.9/274.

59. Mr. VIS (Netherlands) said that the Secretary's suggestion
would have been acceptable if the drafting group had not gone
beyond its mandate.

60. Mr. DUCHEK (Australia) said that if the Secretary's
suggestion was not accepted, then most of the work done during
the past week would have been in vain. He therefore believed
that the modifications proposed by the drafting group should be
accepted as part of the Commission's report and submitted to
the open-ended Working Group.

61. Mr. BERGSTEN (Secretary of the Commission) said that
the document to be submitted by the secretariat to the Working
Group would indicate the parts of the draft Convention that had
been modified by the drafting group but had not been discussed
by the Commission in plenary.

62. It was decided that the remaining modifications proposed by
the Working Group would be incorporated into the text of the
draft Convention to be circulated to Governments and interna
tional organizations for their comments, and to indicate that those
proposals had not been reviewed by the Commission.

63. The CHAIRMAN thanked the members of the drafting
group for the valuable work they had done.

The discussion covered in the summary record ended at 5.30 p.m.
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