IV. LEGAL ISSUES OF ELECTRONIC DATA INTERCHANGE

Electronic data interchange: report of the Secretary-General
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INTRODUCTION

I. The Commission at its seventeenth session in 1984
decided to place the subject of the legal implications of
automatic data processing to the flow of intemnational
wade on its programme of work as a priotity item.'

2. At its eighteenth session in 1985, the Commission
had before it a report by the Secretariat on the legal value
of computer records (A/CN,9/265). That report came to
the conclusion that, on a global level, there were fewer
problems in the use of data stored in computers as evi-
dence in litigation than might have been expected. It noted
that a more serious legal obstacle to the use of computers
and computer-to-computer felecommunications in inter-
national rade arose out of requirements that documents
be signed or that documents be in paper form. After dis-
cuggion of the report, the Commission adopted a recom-
mendation, the substantive provisions of which read as
follows:

“The United Nations Commission on [nternational
Trade Law,

{a) Recommends to Govermnments:

(i) toreview the legal rules affecting the use of
computer records as evidence in litigation
in order to eliminale unnecessary obstacles
to their admission, to be assured that the
rules are consistent with developments in
technology, and to provide appropriate
means for a court to evaluate the credibility
of the data contained in those records;

(ii) to review legal requirements that certain
trade ¢ransactions or trade related docuo-
ments be in writing, whether the written
form is a condition o the enforceability or
te the validity of the wansaction or docu-
ment, with a view to permitting, where
appropriate, the transaction or document to
be recorded and transmitted in computer-
readable form;

(iif) to review legal requirements of a hand-
written signature or other paper-based
method of authentication on trade related
documents with a view to permitting, where
appiopriate, the use of electronic means of
authentication;

(iv) to review legal requirements that docu-
ments for submission to govemments be in
writing and manuatly signed with a view 10
permitting, where appropriate, such docu-
menis to be submitted in computer-readable
form to those administrative services which
bave acquired the necessary equipment and
established the necessary procedures;

(b) Recommends to international organizations
elaborating legal texts related to trade to take account

Repor ofwlhc Uniled Nations Commission on Internativnal Trade Law
on the work of its seventeenth session, Official Records of the General As-
senibiy, Thirty-ninth Session, Supplement Ne, I7 (Af39/17), para. 136.

" of the present Recommendation in adopting such texts
and, where appropriate, to consider modifying existing
legal texts in line with the present Recommendation.™

3. That recommendation (hereinafter referred to as the
1985 UNCITRAL Recommendation) was endorsed by the
General Assembly in resolution 40/71, paragraph 5(b), of
11 December 1985 as follows:

“The General Assembly,

... Calls upon Governments and international organi-
zations to take action, where appropriate, in conformity
with the Commission’s recommendation $o as to ensure
legal security in the context of the widest possible
use of automated data processing in international
trade; . . .".

4, At its nineteenth and twentieth segsions (1986
and 1987, respectively), the Commission had before it
two further reports on the legal aspects of automatic
data processing (A/CN.9/279 and A/CN.9/292), which
described and analysed the work of intermnational organiza-
tions active n the field.

5. At its twenty-first session (1988), the Commission
considered a proposal to examine the need to provide for
the legal principles that would apply to the formation of
international commercial contracts by electronic means
and particelarly through the medium of visual display
screens. It was noted that there currently existed no re-
fined legal structure for the important and rapidly growing
field of formation of coniracts by electronic means and
that future work in that area could belp to fill a legal
vacuum and to reduce uncertainties and difficulties en-
couttered in practice. The Commission requested the
Secretariat to prepare a preliminary study on the topic.?

6. At its twenty-third session (1990), the Commission
had before it the report that it had requested, entitled
“Preliminary study of legal issues related to the forma-
tion of contracts by electronic means™ (A/CN.9/333). The
report noted that in prier reports the subject had been
considered under the general heading of “automatic data
processing” (ADP) but that, in recent years, the term
generally used to describe the use of computers for
busingss applications had changed to “electronic data
interchange” (EDI).

7. The report summarized work that had been under-
taken in the European Communities and in the United
States of America on the requirement of a writing as well
as other issues that had been identified as arising in the
formation of contracts by electronic means. The efforts to
overcome some of (hose problems by the use of model
conununication agreements was also discussed. The report
suggested that the Secretariat might be requested to sub-
mit a further report to the next session of the Commission
indicating developments in other organizations during the
vear relevant to the legal issues arising in EDL It was also

*Official Records of the General Assembly, Fortieth Session, Suppie-
mient No, 17 (AJAOF17), para. 360.

‘Official Records of the General Assembly, Forty-third Session, Sup-
plement No. I7 (Af43{17), pares. 46 and 47.
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suggested that the report might analyse existing and pro-
posed model communication agreements with a view to
recommending whether a model agreement should be
available for world-wide wse and, if so, whether the
Commigsion should undertake its preparation,

8. The Commission requested the Secretariat to continue
its examination of the legal issues related 1o the formation
of contracts by electronic means and to prepare for the
Commission at its twenty-fourth session the report that
had been suggested. The Commission expressed the wish
that the report would give it the basis on which to decide
at that time what work might be undertaken by the
Commission in the fiefd.*

9. The present Report is divided into three parts. The
first part describes tecent work undertaken by other
organizations relating to legal aspects of EDIL The second
part examines and briefly compares the way in which
legal issues are covered by the various communications
agreements, model rules or other documents of a contrac-
tual nature that have been prepared for use between EDI
users. The third part contains a short discussion of possible
work items for the Commission in the field of EDL

I. CURRENT ACTIVITIES IN VARIOUS
ORGANIZATIONS

§0. The intemational organizations whose woik is re-
ported on in this part of the report are all based in Europe,
though some of them have non-Buropean membership as
well, This is a reflection of the fact that the uge of EDI
for international trade purpose is developing most inten-
sively in Burope and North America. However, the deve-
lopments in Europe can be expected to be followed in
other parts of the world in the near future,

11. It may also be pointed out that, with the exception
of the International Maritime Committee (CMI1), the inter-
national organizations whose work is reported on in this
first part are not mainly concerned with the unification of
legal rules. Those organizations primarily deal with the
technical and administrative issues of EDL The situation
may be that an international ¢fganization is concerned
with the issues of EDI because its mandate encompasses
telecommunications in general. This is for example the
case of the TEDIS Programme, which is carried out within
the Directorate-General No. XII (Telecommunrcations,
Information Industries and Innovation) of the Commission
of the European Communities. The situation may also be
that an intemational organization is concemned with the
development of EDM because of the impact of the new
communication techniques on the facilitation of intemna-
tional trade. This is for example the case of the Inter-
national Chamber of Commerce and the Working Party on
Facilitation of International Trade Procedures (WP.4) of
the United Nations Economic Commission for Burope.
Yet another situation may be that an international

‘Official Records of the General Assembly, Forsy-fifth Session, Sup-
plement No. I7 {AfASHTY, paras. 3 to 0.

organization is concemed with the possible impact of EDI
on commercial practices in a particular type of economic
activity. This is the case of the Intemational Rail Trans-
port Committee and of the International Road Transport
Union. Those organizations bave developed legal pro-
grammes as a complement to their main activity.

A. Commission of the European Communities

1. Work undertaken nnder
The TEDIS 1 programme

12, The first phase of the TEDIS (Trade Electronic Data
Interchange Systems) programme was implemented by the
Commission of the Buropean Communities in 1988 and
1989 (see A/CN.9/333, para. 15). The decision to deal
with legal matters within the TEDIS programme was
based on the assumption that the legal statug of EDI
messages, their contractual validity and their value ag
evidence would be crucial factors for the development of
EDI in both the commercial and public sectors. Thus (he
first activity of TEDIS in this area consisted of identifying
the legal questions that might constitute obstacles to
EDL

13. The TEDIS Activity Report presented in July 1990
identified as obstacles to EDI various legal requircments
arising out of regulations or practices which resulted
essentially from a predominance of the written medium
and the handwritten signature, The Activity Report noted
that all obligations to issue, transmit or keep documents
on paper or requirements of a signature were obviously
barriers to EDI1.

14, The Commission of the European Communities had
a study prepared on the legal obligations to issue, transmit
or keep documents on paper or with a handwritten gigna-
ture in the Member States. The study, named “TEDLS~
The legal position of the Member States wirth respect 1o
Electronic Data Interchange” (hereinafter refersed 0 as
the TEDIS stady), was circulated in 1990 and is currendy
available both in English and French language versions.’

15. The TEDIS study was swmmarized in document
AfCN.9/333, paras. 15 o 41. It examined the legislation
of the European Community Member States using two
methods of approach: a “vertical” approach involving an
analysis of the legislation of cach Member State; and a
“horizontal” approach, analysing the constraints in the
various legal systems related to the obligation to draw up
written documents on paper and with a signature.

16. The analysis was oriented towards these latter re-
quirements, the predominance of wiiting and handwritten
signatures having been identified as a priority matter. It
noted that in fields such as transport, methods of payment

TEDIS PROGRAMME 1088.1089 Activity Report, (Brussals, Com-
mission of the Earopean Communities, COM(903 361 final, 25 Fuly 1990),
p.LO ff.

YTEDLS—The legal position of the Member States witlt respect to Elec-
trenic Data Interchange, (Brussels, Commission of the BEvropean Commu-
nities, Seplember |985).
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or the settiement of legal disputes, paper supporting docu-
ments were required and represented a major obstacle to
the development of EDI,

17. The TEDIS study allowed a typelogy of current
constraints to be established. Those constraints are essen-
tially of three kinds:

— those involving obligations imposed in certain
areas of law, ofien in different ways in each of
the Member States, to deaw up, issue, send or
keep signed paper documents, for reasons relating
to the validity of the legal instrument concerned
or to the validity of the data contained therein as
evidence;

—  obstacles refated to the requirements of evidence,
which can be viewed from the standpoint of
“continental” law or of common law; atiention
was drawn to the elusive nature of information
transmitted by EDI and the concomitant difficulty
of establishing evidence of what has been ex-
changed;

— difficulties relating to the determination of the
precise time and place of conclusien or comple-
tion of opesations cacried out by EDL

18. The report concluded that a major barrier to the use
of EDI resulted from the need for written evidence essen-
tially in the fields of transport {negotiable bills of lading),
payment techniques (cheque, bill of exchange, letter of
credit), and the settlement of disputes (though ineer-
national agreements have solved some of the problems in
this area).

19. Taking account of the agreements reached with the
EFTA Member States, plans were made to extend
the analysis 1o those countries. The resulting report should
be available late in 1991,

20. The TEDIS programme coordinated some of the
work of various legal working parties set up in Europe to
wotk on EDI-telated issues. For example, it took part in
meetings held by the legal advisory gronp of the EDI
Association in the United Kingdom (UK-EDIA) for the
preparation of the “Mode!l Interchange Agreement”™ com-
pleted in 1989. The Commission is curnrently dralting a
standard agreement with the cooperation of the legal
experts working in the legal working parties of the sec-
toral projects and of UK-EDIA.

21l.  Finally, the Commission of the European Commu-
nities plans to publish in the near future specific reports on
the folowing issues: contract formation; liability of net-
wotk operators; trusted third parties and similar services.

22. Contract formation. The report on that issue is
expected to analyse the impact of EDY on the formation of
contracts and make proposals for reforms or changes in
the law. The report will examine the legal aspects of
contracts formed by BEDI (in the senge of the transfer of
structured data based on approved standard messages, by
electronic means between computers). The report is sup-
posed to address in particular: the principles detemining

the time and place of contract formation; the impact on
these two factors (time and place of formation) of the
involvement of one or more inmtermediaries (value-added
services, clearing houses, etc.); the question of the trans-
mission of general conditions of contract; and the revoca-
bility of offers. The analysis will be made on the bagis of
a comparative law approach. The Report is expected to be
avaitable before the end of 1991,

23. Liability of network operators. The report on that
issue will analyse the sitwation of the network operators
(public and private sectors), network suppliers and service
providers segarding their liability for the wansmission of
EDI messages and make proposals for any necessary
barmonization at the European level. The analysis will
also attempt to determine to what extent enterprises bear,
ot will bear, the risks inherent in the transmission of EDI
mesgages, such as delays, errors, omissions, fraud, etc. and
in particular, to what extent the damage resulting from
such problems will be their responsibility or can be bome
by third parties. Where necessary, proposals will be made
to improve the simatcon and promote a better balance.

24, Trusted third parties and similar services. The report
on that issue will consist of an apnalysis of the bodies that
already exist in Europe or that are envisaged to perform
the fanctions of a trusted third party, namely to keep a
reliable record of EDI messages. The report will describe
or define the models that can be envisaged for such trusted
third parties and the extent to which they will meet
users’ legal requirements, notably as regards the later
use of electronic data as evidence. The required charac-
teristics of the models will be examined and defined on

‘the basis of the functions to be carried out.

2. Future work under the TEDIS 2 programme’

25. A programme of work for the second phase of the
TEDIS programme has been prepared by tire Commission
of the Buropean Communities and is cuarrently in the
process of being finally approved. That second phase is
scheduled to last over a period of thirty-six months, pro-
visionally set to start on 1 July 1991. Measures of a legal
nature to be taken in the second phase of the TEDIS
programme will be directly linked to the implementation
of “paperless trading”.

26. The programme of work is described as follows:

“Further attention will be given (o issucs relating to the
layout of contracts, the responsibility of network opera-
tors and outgide certification bodies or similar services
(electronic legal back-up service). Requirememts as
regards harmonization or adaptation of laws will be
decided.

A model agreement which will provide a legal basis for
EDI will be finalized by 1991, This will also serve as
a reference point for European firms and possibly
petwork operators.

"This subsection summarizes indications comained in the Commission
communication on electronic data interchange (ED1) nsing telecommuni-
cations services networks (Brussels, Commisston of the Ewropean Com-
munities, COM (90) 475 final, 7 November 1990}, p. 10.
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Thete are considerable problems with regard to the
value and status in law of EDI messages and the de-
materialization of essential documents in commercial
law such as bills of lading, letters of credit; etc, A
discussion should be prepared as soon as possible,
thereby enabling the appropriate legal instruments to be
drawn up after switable discussions bave taken place.”

B. Working Party on Facilitation of
International Trade Procedures (WP.4)

27.  In March 1990, the Working Party on Facilitation of
Intemational Trade Procedures (WP .4) of the United
Nations Economic Commission for Europe

“requested its rapporteurs on Legal Questions to estab-
lish, in cooperation with an ad hoc Group, a detailed
action programme on legal aspects of trade data inter-
change, with indication of priorities and proposals
conceming the resources which would be needed to
execute the programme. The ad boc Growp will com-
prise France, Romamia, Switzerland, the United King-
dom, the United States, UNCITRAL, the Buropean
Economic Community, and the International Chamber
of Commerce. New Zealand will contribute by corres-
pondence to the preparation of the action programme.”
(See TRADE/WP 4171, para. 19).

The UNCITR AL secretariat has participated in two meet-
ings of the ad hoc group aad in the meetings of the
Working Party.

I. Overview of the action programme

28. An action programme on commercial and legal
aspects of trade facilitation was adopted at the thirty-third
segsion of the Working Party in March 1991, That docu-
ment (TRADE/WP.4/R.697} containg an overview of the
situation, proposes a wotking structure and contains
descriptions of the specific projects and tasks consti-
tuting the action programme. A listing of previous related
documentation issued by WP.4 is also attached to that
document. Some sigtificant paragraphs of the action pro-
gramme are reproduced balow.

“WP.4’s prime task is to ensure that the red tape of
international trade is eliminated so that trade can be
easier and cheaper. Red tape is not solely created by
administrations, it is also created by banks, camiers,
insurers, ports, etc. and even by the commercial parties
themsgelves.

In trving to identify the nature of the issves faced,
it was recognised that the proper focus is upon com-
mercial and official practices and how the law (whether
commercial, national or international) impacts on such
practices. This is especially true with the use of new
techniques, such ag EDI, and with ‘legal problems’
perceived by the operators of commercial and official
(regulatory) practices.

EDI is such a signficant change in practice that some
users start to perceive ‘problems” which in reality may
not be there, so it is recognised that some problems

may call for only an increased awareness of changes in
commercial practices rather than the creation of a new
legal solution.

EDI itself produces other versions of pre-concep-
tions. Some expents have suggested giving attributes to
EDI ‘documents’ that have never been given to the
paper equivalents (e.g. some ideas on security are such
that, if thought necessary, one may ask why haven’t all
documents gone by registered post). Another way of
putting this is that in most cases it is the commercial/
official function (e.g. purchase onder, import clearance
document) that is significant in terms of what level of
security i5 required, mot the medium (e.g. paper, fax,
EDI).

A final point considered is that, at least in commeon
[aw countries, it has to be recognised that there is
already plenty of relevant case law, with computer
produced evidence, and ils pre-computer equivalent
having been around for years. (Telegraphic communi-
cations have been around even longer and commercial
codes were widely used in 1920°5-60's etc).

These considerations reflect, in the view of the
rapporteurs and ad hoc group, the conflicting comments
that are being made about whether or not the use of
EDI raises material legal problems. Howevet, in con-
trast to domestic trade, international trade poses addi-
tional problems, some of which relate to, or can be
solved by, intemational treaties and conventions.”

29, According to the action programime, the work of
WP.4 should try to achieve: “awareness, coordination,
concenttation and action”. Tt i3 suggested in the pro-
gramme that:

“To achieve its objectives, the Working Party needs to
see that:

—  advice is offered to users on the impact on com-
mercial and offtcial practice of using EDI;

—  guidance that there is not a legal difficulty in
some cases will be as important as offering legal
solutions in other cases;

— it may be necessary to give special emphasis to
constructing legal solutions within civil law
countrics and international conventions that may
need to be specifically amended;

— any legal solutions should be suitable for both
common and civil law countries.

The Working Party has always had the task of co-
ordinating work on the facilitation of international
trade procedures. In practice it has generally only done
work ilself when no more appropriate body could be
found. The CCC (with the hammonized system), the
ICC {with UNCID), UNCITRAL (on evidential value)
and ICS [International Chambes of Shipping] / IATA
[Itemational Air Trapsport Association] etc. (with
standard transport documents) are all good examples of
other organizations which have been, for certain pro-
jects, the appropriate bodies. Continued coordination of
the wotk is essential.”
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30. As a conclusion of the overview of the action pro-
gramme, the Working Party adopted the following terms
of reference for its overall activity dealing with the
commercial and legal aspects of trade facilitation:

“to eliminate any constraints to international trade
through problems of a legal and/or commercial practice
nature (with particular reference to the use of EDI) by
coordinating action with all interested parties and,
where necessary, carmying out specific projects.”

2, List of projects adopted by WP.4

31. The action programme adopted by the Working
Pany encompasses a pumber of projects. The description
of those projects is summarized below.

{a} Interchange agreements

32. The objective of the project is “ro ensure reasonable
harmonization of interchange agreemenis and the develop-
ment of an internationally accepted version for optional
use,” The action programme also stales that:

“Any method of communication requires discipline in
order to be effective. Such discipline is normally
achieved by applying generally acceptable rwles of con-
duct. In the EDI context, such mies have been deve-
loped as interchange agreements within a number of
user groups (e.g. ODETTE), national organizations
{e.g. UK-BDIA;, American Bar Association) and re-
gionally {e.g. EEC). Like the ICC Uniform Rules of
Conduct for Enterchange of Trade Data by Tele-
transmigsion (UNCIDY) on which most cumment examples
are based, these agreements generally apply only to the
interchange of data and not to the underlying commer-
cial contracts between the parties.

The agreements, however, presen( in many instances
different solutions with respect to the topics addressed
and often address concems of specific relevance to the
identified needs within the sponsoring industry, organi-
zation, country or region. As a result, by virtue of the
number of agreements and the diversity of their terms,
there is a possible barrier to international trade arising
from (ke absence of an intematicnally accepiable form
of agreement which may be adopted for use in com-
mercial practice.”

33. The project has two elements:

—  “To continue to review work currently under-
taken, monitoring additional agreements deve-
loped, and

—  to develop an interchange agreement (to be uged
in its entirety), to be recommended at the inter-
national level for optional use.”

34, The Working Panty decided to give “high priority”
to that project and to aim for completion by 1995.

(b} Legal part of UNITDID

35. The project aims at incorporating into the UN/TDID
(the Trade Data Interchange Directory) a part on legal

aspects of EDI including the ICC UNCID Rules. It is
intended to include in the Part on legal aspects: an intro-
ductory note on UNCID; the text of UNCID; and a general
statement on the evolution of interchange agreements and
associated documents such as user manuals,

{c) Negotiable documents

36. The objective of the project is to reduce barriers to
international trade stemming from the commercial prac-
tice of teansferting rights via the use of negotiable docu-
ments, such as bills of lading,

37. The description of the project includes:

«—  Review and coordination of efforts already under-
taken in order to achieve megotiability of electro-
nic documents, as well as of efforts made with a
view 10 eliminate reliance upon negotiable paper
documents (such as bills of lading) from commer-
cial practices.

—  Promotion of commercial practices which do net
require the use of negotiable documents in inter-
national trade.

—  If appropriate, development of procedural rules or
guidelines (acceptable to different commercial
sectors} which, if implemented, would permit
negotiability of electropic “documents™ trans-
ferred in connection with international trade.

{d) International trade—national legal and
commercial practice barriers

38. The objective of the project is to mandate one or
more reports, studies or analyses, designed (o:

—  “Identify existing legal and commercial practice
barsiers (including the application of intemational
conventions).

—  Monitor on-going responsive efforts to eliminate
such barriers, and evaluate and make suggestions
regarding particular solutions as to their utility
for other pations and with recognition of the
importance [of] Customs laws and practices (o
international trade and payments transactions,
and because of the regulatory control customs
experience, particular attention should be given
to customs laws and practices.

—  Provide information and analysis of benefit to
other intemational organizations considering law
reform or changes in customs and practices
(e.g. UNCITRAL and ICC).”

39. In ordes to achieve the above stated obijective, the
Working Party has decided to:

— *“Develop a questionnaire available for use by
participating members of the Working Party as a
format for analysing, and reporting upon, national
barriers which may exist with respect to the use
of electronic data interchange and similar tech-
nologies to facilitate international trade. Such
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barriers may be statutory or regulatory, may arise
in case law or may be the result of customs and
practices within the industry or community.

—  Receive responses and prepare analytical reports,
including recommendations with respect to bar-
riers to interational trade facilitated through the
use of electronic data interchange and related
technologies.”

(e} Electronic authentication; defining electronic
messages and their “signatures”

40. The objective of the project is:

“To secure for electronic messages and ‘signatures’ the
same legal and commercial acceptability as is currently
given to paper documents.”

41, In order to achieve that objective, the Working Party
hag decided to:

“develop, for possible adoption at the national level,
uniform definitions of ‘writing’, ‘document’, ‘signa-
ture’ and other appropriate tenms which will include
messages transmitted by electronic data interchange
and related procedures for anthenticating, in both legal
and commercial contexts, those messages and estab-
lishing appropriate security therefor”.

(ft Coordingtion with other bodies

42. The objective of the project is:

“to ensure coordination of wotk among WP .4 and other
internatiopal bodies, including within the United Na-
tions, with respect to the commercial and legal aspects
of facilitating intemational trade™.

43. In order to achieve that objective, the Waorking Party
has decided to:

“provide on-going reports to the Working Party on
related projects and activities of other imemational
organizations and bodies, and assure adequate coordi-
nationt with respect to the performance of the projects
conlained within the action programme”.

44, At the meeting of the Working Party where the
programme of work was adopted, the representative of
the UNCITRAL secretariat recalled the general mandate
given to the Commission by the General Assembly to
coordinate developments on international trade law issues.
He also suggested that some results of the work to be
undertaken in the Working Party’s action programme
might usefully be taken up by UNCITRAL and that,
should any legal drafting be needed as a result of that
work, it would more appropriately be dealt with within
the framework of an UNCITRAL working gronp than in
the Working Party.

C. International Chamber of Commerce (ICC)

453, In 1990, the ICC decided to create a “Joint Working
Party on Legal and Commercial Aspects of EDI". The

mandate given to that Working Party is to study the work
undertaken on legal issues by other organizations such as
the TEDIS Group, UN/ECE WP.4, UNCITRAL and the
International Data Exchange Association (IDEA), with a
view to establishing “common positions which can then be
presented to the relevant governmental and private sector
organizations”, The Working Party was also created to
“monitor EDI developments, providing the impetus to
address issucs critical to global business peactices, through
close liaison with other EDI organizations™?

46, The first meeting of the Joint Working Party was
held in December 1990. It was decided to create a Legal
Committee for the purpose of investigating the legal issues
involved in EDI. The Legal Commitice was also entrusted
with the task “to decide to what extent the ICC would
support the various intemational legal efforts, and also,
what work in the form of Uniform Rules, Model Contracts
or Legal Guides the ICC should produce™.®

47. The secretariat of UNCITRAL was represented at
that meeting and briefly summarized work undertaken by
the Commission in the field of electronic funds transfers,
the legal vatue of computer records and its preparatory
work on EDL It was stated by the chaitrman of the Joint
Working Party that a “point of no retum” was being
reached “with respect to out-moded national legislation”
and that it might “indeed be time for international organi-
zations to recommend that certain specific national laws
be modified, and to indicate how these changes might be
made”. "

48. At a meeting held in April 1991, the ICC Joint
Working Pady recalled that it was “unfortunate that
national law in many states still requires manually-signed
paper documents for certain legal transactions™, It was
also noted that:

“The various ED] organizations, recognizing that firms
destre a solid legal foundation for EDI practices, should
work together to provide the business commonity with
sufficient legal tools, studies and counselling, espe-
cially ag regards the need for a clear and universally-
recognized Standard Interchange Agreement.™!

D. International Rail Transport Committee (CIT)

49. The railway industry and other transport entetprises
covered by the Convention concerning International Car-
riage by Rail (COTIF) and more particalarly by the
Uniform Rules conceming the Carriage of Goods by Rail
{CIM) have undertaken to replace the paper-based rail
consignment note provided for in the CIM Rules by an

Yoint Working Group "Legal and Commercial aspects of EDI"—
Terms of Reference, (ICC Document No, 460-10/2, Paris, 22 October
1990).

*Joint Working Party on Legal and Commercial aspects of EDI—5um-
mary record of the meeting of 14 December 1990, (ICC Document No.
460-10/8, Paris, 30 January 1991), p. 1.

""lbid., p. 4.

"Joimt Working Party on Legal and Commercial aspecis of EDI—
Draft ICC policy statement on e developnient of EDI in infernational
trade, (CC Document No, 460-10/Int. 14 Rev.2, Paris, E2 April 1991}
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electronic document. The new gystem, named DOCIMEL
(Blectronic CIM Document), is intended to be ready for
implementation in 1993.

50. The CIT has published a preliminasy Report entitled
“DOCIMEL Rapport de base droit” (March 1991}, which
lists a number of legal issues to be solved by the railway
industry. The Report mentions some issues related to
contract law, such as formation of the transport contract,
modification of the contract during the transpon, obstacles
(0 the transport or delivery of the goods and claims relat-
ing to the goods. Some specific issues of “electronic law”
are also listed, such as data protection, data recording,
evidential value of data, storage and liability. The Report
mentions the UNCID Rules and a number of model intes-
change agreements as being taken inte account in the legal
thinking carried out by the CIT.

51. The Secretariat will closely monitor the legal de-
velopments of that project.

E. International Road Trangport Union (IRU)

32. The IRU is also undertaking the preparation of a
standard EDI agreement for use between enterprises in the
road transportation industry and users of road transporta-
tion services, Preliminary studies involve the drafiing of a
comparative stady of legislation in all member States to
the Convention on the Comtract for the International
Camriage of Goods by Road (CMR) and only once that
study is completed will a draft communication agreement
be prepared.

53. The Secretariat will also monitor the legal develop-
ments of that project.

F. International Maritime Committee (CMI)

54, At its thirty-fourth Conference (Paris, June 1990,
the CMI adopted the text of “The CMI Rules for Elec-
tronic Bills of Lading” (see AfCN.9/333, para. 89), bere-
inafter referred to as the CMI Rules (sec paragraph 69 and
paragraphs 104 to 108 below). It is recalled in the intro-
duction to those Rules thal non-negotiable sea waybills
should be preferred to negotiable bills of lading and that
“non-pegotiable sea waybills could easily be replaced by
messages sent between the interested parties by electronic
means”. "> However, it is also noted that the electronic bill
of lading would play an important function as regards the
commodities that are sold in transit.

G. The report of the Observatoire juridique
des technologies de I'information (France).

35. The French Government mandated a study on the
French law of evidence and the manner in which it would

RComité maritime international — 1990 Paris — I, XXXIVih inter-
national conference of the Comité maritime international, p. 219,

need to be modified (or affirmed) in order to accommo-
date the development of paperless legal refationships. The
1esults of that study were published at the end of 1990 by
the Observatoire juridique des technologies de Finforma-
tion (OJTD) in a report entitled “Une société sans papier?”
{hereinafter referred to as the OJTI Report).! The scope of
the OITT Report is not limited to trade law aspects and not
even limited to ED1 issuaes. It also encompagses issnes and
concemns that are typical of electronic messaging applied
to consumer (rapsactions. Although it is based upon con-
sideration of the existing rles in one legal system only,
some of its general conclusions are worth being mentioned
in the pregent document. The OJTI Report is a useful
attempt by a Govemment to determine what changes
should be made in the statutory law of evidence in order
to accommodate future developments of electronics. In
that respect, it can be compared to somewhat similar
studies in other countries that were carried out in other
types of body (e.g., trade facilitation bodies, bar associa-
tions).

56. Ino its conclusions, the OTTI Report does away with
the widespread concem that EDI might be developing in
a statutory vacuum as concems the rules on evidence. Tt
notes that, although there are very few statutory rules
specifically desighed to deal with evidence in an EDI con-
text,'* the question of the evidentiary value of EDI mes-
sages is indirectly addressed in general rules on evidence,
some of which have been slightly amended with a view to
accommodating some EDI-related concerns.

57. A significant example of such a general statote in
France is the 1980 Statute on evidence of legal acts (Lof
du 12 juillet 1980 relative @ la prewve des actes juri-
digues). The 1980 statute was intended to give legal
recognitton to new modes of evidence and particutarly
to photographic documents and microforms of original
paper documents. It was also interpreted by legal writers
as making computer records admissible as evidence.
Such an interpretation was drawn from the new text of
Article 1348 of the Civil Code that gives evidentiary value
to copies where the original is no longer available and
where the copy is “not only accurale but also duvrable”
{“fidele” et “durable” ). The statute indicates that “any
indelible reproduction of the original, affixed on a suppornt
in such a way that it irreversibly modifies that suppont, is
deemed to be durable”. That provision was undoubtedly
designed to encompass situalions where a copy is stored
in the form of electronic data, while the paper original
is destroyed. However, it must be pointed ocut that in
1980 very few electronic devices were likely to meet
the requirement that “the support be modified in a non-
reversible way”. Eleven vears later, although the tech-
nique of digital recording has made significant progress
and made available systems konown as “WORM” {(write

YErangoise Gallouédec-Genuys and others, Une société sans papier?
Nowvelles technologies de Iinformation et droit de la preuve, {Paris, La
dacumentation frangaise, 1990).

UThe French tax law was recently modified (see articke 47 of the Loi
de fingnces rectificative pour 1991) to treat, under ctriain condilions, elec-
tronic invoices as original invoices for the purposes of tax audit {fournal
officiel de la République frangaise, 30 December 1990),
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once, read multiple), most ¢lectronic supports still do not
meet that condition.

58.  As regards case law, the OYTI Report notes that very
few cages have actually been brought before the courts. It
may be recalled that a similar finding was contained in the
American Bar Association (ABA) Report on Electronic
Commercial Practices discussed in the report submitted 10
the twenty-third session of the Commission (see A/CN.9/
333, para. 44). A reason for the absence of case law may
lie in the fact that EDI ig currently used mainly between
trading partners with a long-term relationship. In swch a
context, litigation may be viewed az a wasteful means o
resolve disputes. The ABA Report also insists on the fact
that litigation and legal solutions that might be expected
from the courts are secen by EDI users as excessively
unpredictable. Parties to EDI relationships therefore tend
to uge contractual solutions to solve their possible dis-

putes.

59. As regards specific communications agreements
that may be entered into by parties, the OJTI Report notes
that, although many such agreements have already been
developed in France, there is no indication that one single
contractual framework is going to prevail. An obvious
reason for the variety of contractual pattems is that such
agreements are “tailored” to fit the various nesds of the
user groups they apply to. Although the use of such agree-
ments is not discouraged by the OJTI Report, a concemn is
expressed about the risk of incompatibilities between the
different legal situations resulting from different agree-
ments. Another major concern expressed in the OJTI
Report is that communications agreements should not alter
the balance of power between parties of uneven economic
imporstance to the detriment of the weaker party., Again, it
may be noted that a similar concem had been expressed
in the ABA Report® and had strongly influenced the
drafting of the ABA Agreement.

60. As regards the changes to be brought to the statutory
law of evidence, the first recommendation of the QJTI
Report is that no attempt to change legislation should be
vndertaken until more is known about the conditions upon
which electronic messages and records created with a
view to carry evidential value will be admitted as evi-
dence by courts under the current legislation, It is also
suggested that legislative changes should not be made
before more is known about the policy decisions that are
expected from intemational organizations. Another sug-
gestion is that no changes should be made as regards the
fundamental legal principles on evidence. According to
the report, those fundamenial principles should be reaf-
firmed with particular emphasis on the responsibility of
the party who controls the system. The OJTI Eeport notes
that, since further technological changes are likely to take
place in the near future, no attempt should be made to
draft a “technological statute” where legally acceptable
means of communication would be defined by reference to
technical standards.

*The Commercial Use of Elecironic Data Interchange—A Report,
(Chicago, lllinois, American Bar Association, 1990), p. 23, Also published
in The Business Lawyer, vol. 43, No. 8, June 1990, p. 1461,

H. INTERCHANGE AGREEMENTS

61. With a view to overcoming what may corrently be
considered as insufficiencies and uncertainties of statutory
law and case law regarding EDI, contraclual interchange
agreements have been and are currently being developed
in various sectors of business activity (see A/CN,9/333,
paras. 87 to 89). Such contractual developments are par-
ticularly important when they set up rules regarding evi-
dence in an EDI environment,

62. Various conceptions of a model agreement for the
implementation of EDI between trading partners are re-
flected in the various agreements that have been examined
by the Secretariat. These model agreements also reflect
the variety of needs faced by various categories of EDI
users or potenti’d users. However, it may be noted that
many among these model agreements share a number of
characteristics and that most of them make express or
implicit reference to the UNCID Rules (see AfCN.9/333,
paras. 82 to 86).

63, The pumber of available model agreements and
other models of contractual arrangements is rapidly in-
creasing in the EDI community. A considerable number of
such model agreements have been and are currently
being developed at various levels, whether by interna-
tional organizations, national trade facilitation bodies or
private institutions, Some such model agreements are
drafied with a view to respond to the needs of intema-
tional trade, others are intended to be used in a purely
national context. Another distinction can be drawn be-
tween the model agreements which address the legal
issues of EDI in general and those which are limited to
some specific legal issues. Obviously not all such existing
documents have come to the attention of the Secretariat.
Moreover, those model rules and agreements which have
been taken into consideration for the drafting of the
present Report are of somewhat heterogeneous patures. It
must also be pointed out that some among the few inter-
change agreements that were drafted specifically for inter-
national use are not yet available in their {inal form (see
paragraph 64 below). It is therafore suggested that, at this
stage, the Commission might not be in a position 10
undertake an exhaustive comparative study of the contenis
of such agreements. Only a brief overview of seme con-
tractual arrangements is provided in the present Repont,
with a view to indicate to the Commission what legal
issues are likely to be addressed of within a contractual
framework, the extent of the need for such communica-
tions agreements and the limits of contractual law in the
field of EDIL

64. The main interchange agreements and guidelines for
EDI commercial relationships that were studied by the
Secretariat are the 12 following:

Model agreements prepared for national use:

—  The “EDI Association Standard Electronic Data
Interchange Agreement” (hereinafter refemed to
as the UK-EDIA Agreement} prepared by the
EDI Association of the United Kingdom {2nd
Edition, August 1990);
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—  The “Model Electronic Data Interchange Trading
Pariner Agreement” (hereinafter referred to ag the
ABA-Agieement) prepared by the American Bar
Association (June 1990);

—  The model EDI interchange agreement (herein-
after referred to as the CIREDIT Agrecment) pre-
pared by the Centre Intemational de Recherches
et d’Etudes du Droit de I'Informatique ot des
Télécommynications (France, 1990);

-~ The "Standard ED}! Agreement” (hereinafter re-
ferred to as the NZEDIA Agreement) prepared by
the New Zealand Blectronic Data Interchange
Association (New Zealand, 1990);

—  The “Electronic Data Interchange Trading Part-
ner Agreement” (hercinafter referred to as the
EDICC Agreement) prepared by the EDI Council
of Canada (Canada, 1990);

—  The standard interchange agreement (hereinafter
referred to as the Quebec Agreement) prepared
by the Ministry of Communications of the Pro-
vince of Quebec (Canada, 1990);

—  The draft model interchange agreement (herein-
after referred to as the draft SITPROSA Agree-
ment) prepared by the Oiganization for Simplifi-
cation of Intemational Trade Procedures in South
Africa (March 1991);

International model agreements covering the issues of EDI
in general:

— The draft “TEDIS European Model EDI Agree-
ment” (hereinafter referred to as the draft TEDIS
Agreement) prepared by the Commission of the
European Communities (December 1990);

—  The “Model Agreement on Transfer of Data in
International Trade” (hereinafier refexred to as
the FINPRO/CMEA. Agreement) agreed upon by
the Republic of Finland and CMEA Member
States (1991%;

International model agreements limited to some specific
legal issues:

—  The draft “Guideline Conceming Cuostoms-Trader
Data Imterchange Agreements and EDI User
Manuals” (hereinafter referred to as the draft
CCC Guidelines) prepared by the Customs Co-
operation Council (Masch 1990);'¢

— The Guidelines for Interchange Agreements
{hereinafter teferred to as the ODETTE Guide-
lines) prepared by the Organization for Data
Exchange through Teletransmission in Europe
(1990);

—  The “CMI Rules for Electrenic Bills of Lading”
adopied by the International Maritime Committee
(CMI) io June 1990 (see paragraph 54 above).

"“As regards the legal isswes of EDI, the COC Guidelines expressly
follow the UNCID Rules (see AJCN.9/333, paras. 82 1o 86).

65. Those various model rules take different stands as
regards the legal issues related to the formation of con-
tracts by electronic means that were considered in the
preliminary study by the Secretariat (A/CN.9/333). In
ackfition, their structure ofien reflects the different legal
systems they originated from.

66. It must be noted, however, that all those model
agreements, rules and guidelines are of a contractual
nature and can be brought into force only by consent of
the contracting parties, A clear expression of that charac-
tenstic is contained in Article 1 of the CMI Rules (“These
rules shall apply whenever the parties so agree”). That
situation raises difficulties where the applicable law would
not allow the parties to deviaie from provisions of statu-
tory law. However, the main difficulty results from the
fact that provisions of a contract cannot regulate the rights
and obligations of persons who are not parties to that
contract. Comtractual provisions can be appropriate and
even necessary to solve the legal issues of communication
through EDX within a closed network but they are unlikely
to regulate the same issues when they will arise in an open
environment. Contractual solutions to the Jegal issues of
EDI are therefore to be considered as a first step that can
belp to resolve many of the present practical difficulties
and to better undesstand the questions that will require the
preparation of future legal instruments.

A. The requirement of a writing

67. In many cases, model agreements contain provisions
aimed at overcoming possible difficulties that might arise
congerning the validity and enforceability of legal acts
(particularly contracts) due to the fact that they ase formed
through an exchange of EDI messages instead of the usual
written documents. It may be noted that no swch contrac-
taal stipufation attempts to address those categomies of
contracts which, under certain legal systems, are required
to be made in a specific form, generally a written docu-
ment authenticated by a public authority (see AJ/CN.9/333,
paras. 23 to 25). Regarding commercial contracts, several
model agreements examined by the Secretariat take one or
both of the two following approaches to deal with the
legally binding value of EDI messages.

1. Definition of EDI messages as written documents

68. The authors of many model agreements felt a need
w0 state, through various definitions, that EDI messages
and paper documents were to be put on an equal footing.
This was sometimes described as a “definition strategy™"”’
aimed at establishing the legal significance of EDI mes-
sages.

(a) General definition of EDI as paper

69, The broadest reliance on general definitions is
probably te be found in the CMI Rules. For example,

The Commercial Use of Efectronic Data Interchange—A Report,
{Chicago, Winois, American Bar Association, 1990}, p. 73. Also published
in The Business Lawyer, vol, 45, No. 5, June 1990, p, 1690,
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Anticle 4¢d) provides that most of the information con-
tained in a receipt message, including description of the
goods, date and place of receipt of the goods, date and
place of shipment of the goods and reference to the car-
rier's terms and conditions of cartiage, “shall have the
same force and effect as if the receipt message were
contained in a paper bill of lading”. Several other refe-
rences to paper are made in those Rules with a view to
treating the parties to an EDI relationship “as if a paper
bill of lading” had been issued. This is for example the
approach in Article 6, on applicable law, and Article 7, on
the right of control and transfer of the goods. Even more
explicit are Articles 10 and 11, respectively entitled
“Option to receive a paper document” and “Electronic
data is equivalent to writing”,

(b) Definition of legally significant EDI
communication

Legal effect of EDI messages

70. The model agreements often contain a provision
stating the conditions under which EDI messages will
have legally binding effect on the parties. For example,
Anticle 3.3.2. of the ABA Agreement states that:

“Any Document properly transmitted pursuant to this
Agreement shall be considered . . . to be a ‘writing’ or
“‘in writing’; and any such Document when contzining,
or to which there is affixed, a Signature {*Signed Docu-
ments’) shalt be deemed for ali purposes (a) to have
been ‘signed’ and (b} to constitute an ‘original’ when
printed from electronic files or records established and
maintained in the normal course of business.”

In that example, it may be noted that the concept of
‘Signed Document’ has been drafied against the back-
ground of Tocal law, namely Section 2-201 of the Uniform
Commercial Code, which states that certain contracts for
the sale of goods are “not enforceable” unless there is
“some writing sufficient to indicate that a contract for sale
has been made between the parties and signed by the party
against whom enforcement is sought”,

71. A somewhat similar approach is taken by the draft
SITPROSA Agreement (Article 12), which states that:
“Each party guarantees thal every Trade Data Message
{TDM) originating from the EDI Network under its con-
trol will be binding upon it”. Along the same lines, the
FINFRO/CMEA Agreement (Arnticle 8) reads as follows:

“When using electronic data interchange the legal
bondage of documents is dependent on the legality of
otiginal documents and that deed is legally sound.”

72. Provisions recognizing the legal effect of EDI
messages are also (o be found in the CIREDIT Agreement
(Article 2) and the Quebec Agreememt {Axticle 6.3.(1)).

Legal effect of coruracis made through EDI

73. Some model agreements expressly state that con-
tracts formed by means of an exchange of electronic data
ate legally valid. This is for example the approach taken

in the draft TEDIS Agreement (Article 10.1.), which states
that: “The parties accept that transactions are validly
formed by exchange of EDI messages”. Such a provision
establishes a distinction between the issue of the validity
of the contract and that of its evidential value, which is
addressed by the draft TEDIS Agreement under the gene-
ral heading of “the evidential value of EDI messages” (see
paragraph 30 below),

74, Tt may be noted that not all model agreements
address as separate issues the validity of contracts formed
through an exchange of EDI messages, as does the draft
TEDIS Agreemetit quoted above, and the enforceability of
such contracts (or other legal acts formed by means of
EDI messages). This sitvation reflects the differemt ap-
preaches taken by national legal systems and the different
legal drafling practices. Most legal systems provide dif-
ferent sets of rules to determine whether a contract is
created and valid and to determine how the existence and
contents of that contract can be evidenced in court.
However, some legal systems tend to emphasize that the
enforceability of a contract is normally a consequence of
its being validly created. Other legal systems concentrale
more on the fact that a contract is practically made en-
forceable through admissible evidence of its content.
Model agreements drafted for use in such countries there-
fore provide rules on enforceability that mainly deal with
the admissibility of evidence in court and a nomber of
other rules intended to give weight to such evidence of
legat acts formed through EDIL

75. As an example of a model agreement that deals
mainly with the enforceability of contracts by providing
rules on evidence, the EDICC Agreement (Article 6.04
“Enforceability”) reads as follows:

“The parties agree that as between them each Docu-
ment that is received by the Receiver shall be deemed
to constitute a memorandum in writing signed and
detivered by or on behalf of the Sender thereof for the
purposes of any statute or rule of law that requires a
Contract to be evidenced by a written memorandum or
be in writing, of requires any such written memoran-
dum te be signed andfor delivered.”

76.  Another example of a provision on the legal effect
of contracts made through EDI, with reference to local
rules of law, is to be found in the ABA Agreement
(Article 3.3.3.), which reads as follows:

“. .. the use of Signed Documents propeily iransmitted
pursuant to this Agreement, shall, for all legal pur-
poses, evidence a course of dealing and a course of
performance accepted by the parties .. .".

In that example, reference is made to the national rules of
the Upiform Commerciat Code (see paragraph 70 above),
namely to Section 1-205, which states that a “Course of
dealing” of the parties to a panticular transaction is “to be
regarded as establishing a common basis of understanding
for interpreting” their expressions amnd other conduct.
Reference is aiso made to Section 2-208, which states that
“any course of performance accepted or acquiesced in
without objection shall be relevant to determine the
meaning of the agreement”,
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2. Renunciation of rights in relation io
EDI communication

77. The second approach, which may be described as a
“waiver strategy”, relies upon a mutual renunciation by
the parties of the nights or claims they might have to
contest the validiry or enforceability of an EDI transaction
under possible provisions of locally applicable law.'® To
that effect, the ABA Agreement (Article 3.3.4.), making
reference to legal rules on evidence that require certain
contracts t¢ be evidenced in writing, provides that:

“The parties agree not to coatest the validity or en-
forceability of Signed Documents under the provisions
of any applicable law relating to whether certain agree-
ments are to be in writing or signed by the panty to be
bound thereby. Signed Documents, if introduced as
evidence on paper in any judicial, arbitration, media-
tion or administrative proceedings, will be admissible
as between the parties to the same extent and under the
same conditions as other business records originated
and maintained in documentary form. Neither party
shall contest the admigsibility of copies of Signed
Documents under either the business records exception
to the hearsay rule or the best evidence sule on the
basis that the Signed Documents were not originated ot
maintained in docoementary form.”

The EDICC Agreement (Anticle 6.04) states that;

“Each party acknowledges that in any legal proceed-
ings between them respecting or in any way related to
a Contract it hereby expressly waives any right to raise
any defence or waiver of liability based upon the ab-
sence of a memorandum in weiting or of a signature.”

78. The draft TEDIS Agreement {Article 10.1.), making
reference to the possible invalidity of a contract containg
a glightly different provision according to which:

“The parties . . . expressly waive any rights to bring an
action declaring the invalidity of a transaction con-
cluded between themselves on the sole ground that the
transaction arises from the operation of an information
system.”

3. Evidential value of EDI messages
{a) Contractual rules on admissibility of evidence

79. Inearlier days, controversies arose about the validity
of privately agreed standards on admissibility of evidence
in case of litigation, It now seems to be widely conceded
that under both common law and civil faw systems, such
private commercial agreements on admissibility of evi-
dence are valid or, at least, that they are not faced with »
general prohibition.

80. The draft TEDIS Agreement (Article 11) reads as
follows:

{Chicags, litois, American Bar Association, 1990), p. 56. Also publisled
in The Business Lawver, vol, 45, No. §, June 1990, p. 1650,

“In the event of litigation, the pamies shall not bring
into question the admissibility as evidence of messages
exchanged and stored according to the provision of this
Agreement”,

81. The EDICC Agreement (Article 7.04), relying upon
its definttion of a “Transaction Log™ as “the record of all
Documents and other communications exchanged between
the parties via the EDI Network” states that:

“Each party hereby acknowledges that a copy of the
permanent record of the Transaction Log certified in
the manner contemplated by this Agreement shall be
admissible in any legal, administrative or othes pro-
ceedings between them as primg facie evidence of the
accuracy and completeness of its contents in the same
manner ag an original document in writing, and each
party hereby expressly waives any right to object to the
introduction of a duly cemified permanent copy of the
Transaction Log in evidence.”

82. Provisions to the same effect are to be found in
the Quebec Agreement (Adicle 6.3.(2)) and the draft
SITPROSA Agreement {(Article 18). Along the same
lines, the ODETTE Guidelines (Claunse 8) read as fol-
lows:

“The parties shall, in case of litigation between them or
otherwise, not challenge the admissibility as evidence

of a log, such as the one referred to in Clause ¢, in
whatever form it may be presented.”

83. Whichever wording is used in contractual arrange-
ments on admissible evidence between parties to an EDI
communtcations agreement, it must be noted that a com-
munications agreement cannot be used as a method to
solve the problems telated to evidence of EDI transactions
as regards third parties to that agreement. That difficulty
is particufarly obvious where natipnal legislation requires
a writing to be made for accounting or tax purposes or
any other regulatory pwrpose and where the third party
is a public administration {see AJCN.9/333, paras. 38 to
41). However, it may be noted that the difficulty has
already been solved in some practical situations by way
of special agreements, permission or tolerances granted
by public authorities pemmitting accounting and other
records to be kept on computers. There also exist cases
where the difficulty is addressed in specific statutory
provisions. The same difficulty regarding the rghts and
obligations of third parties is also likely to arise in the
commercial field where coniracts bave to be formed
between trading partners that are parties to different
EDI network systems, Commercial situations involving
different EDI networks will nndoubtedly become more
frequent in the future as EDI becomes a more widespread
icchiigue and evolves from closed networks to a more
open environment particuladly through the use of inte-
grating systems'® that bring different EDI networks into
contact.

¥New techniques are being developed to produce an integrated elec-
tronic environment. An example of such developments is the Computer-
aided Acquisition and Logistic Support tnitiative (CALS) in the United
States,
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(b} The requirement of an original

84. Under many legal systems, it has been a general rule
of evidence that docaments and other records had to be
presented to a court in their original form so as to assure
that the data presented to the coun was the same as the
original data (see A/CN.9/265, paras. 43 to 48). Several
model agreements set forth a contractual definition of an
original document, following the “definition strategy”
adopted to do away with the requirement of a writing. For
example, the ABA Agreement (Article 3.3.2)) reads as
follows:

“(‘Signed Documents’y shall be deemed for all pur-
poses ., . to constitute an ‘original” when printed from
electronic files or records established and maintained in
the normal course of business.”

Following a similar pattern, the CIREDIT Agreement
{Article 2) contains a provision to the effect that parties
“shall consider the EDI documents they exchange as origi-
nal documents”. A provision to the same effect is also
contained in the EDICC Agreement (Article 7.04) and in
the Quebec Agreement {Article 6.3.).

85. It may be noted that, at least in one civil law
country, legal writers have expressed doubts as to whether
a contractual definition of an original could validly de-
viate from a statutory provision listing a limited number
of circumstances where a copy could be substituted to the
normally reqguired original with the same evidential
valye.*

(c) Awshentication of EDI messages

86. The issue of authentication of documents is ad-
dressed in most model agreements. It may be recalled
{see A/CM.9/333, paras, 50 to 59) that a number of tech-
niques have been developed to authenticate ¢lectronically
transmitted documents, As regards identification of the
transmitting machines, telex and computer-to-computer
telecommunications often employ call-back procedures
and test keys to verify the source of the message. Tech-
niques combining several keys can be used as a means of
identifying the operator of the sending machine,

87. A vanety of model clavses on verification of the
identity of the sender and of the integrity of the message
may be found. For example, the ABA Agreement (Ax-
ticle 1.5.) states that:

“Each party shall adopt as its signature an electronic
identification consisting of symbol(s) or code(s) which
are to be affixed 10 or contained in each Document
transmitted by such party (“Signatures”), Each party
agrees that any Signature of such party affixed to or
contained in any transmitted Document shall be suffi-
cient to verify such party originated such Document.”

It may be noted that this provision is written against the
background of the Uniform Commercial Code (Article 1-
201), which provides a definition of “signatare”.

NZee A, Bensoussan in La pazetie de la télématique ef de la commie-
nicativn injer-entreprises, No, 11, spring 1991, p. 20.

88. The draft TEDIS Agreement (Article 7.2.) refers to
a concept of “message verification” which seems to en-
compass both the identification of the sender and the
verification of the contents of the message. It reads as
follows:

“In addition to the elements of control relevant for EDI
messages provided by UN/EDIFACT, the parties shall
agree on procedures, means or methods to ensure
mesyage verification. Message verification includes the
identification, authentication, verification of the inte-
grity of a message as well as non-repudiation, by vse
of a digital signature or any other means or procedures
10 establish that a message is genuine. ...”

89.  As concems the issues of authenttcation, it 15 clear
that the legat reliability of EDM techniques requires that
high standards be implemented achieving legal certainty
ag to the identity of the sender, its level of authorization
and the integrity of the message. However, it must be
pointed out that the various amthentication methods avail-
able involve very different costs, A prompt and reliable
acknowledgement that a message has been received is
possible for an insignificant cost. At some greater cost,
resulting from more extensive computer processing, it is
possible to verify that the message has been received
intact withowt communication errors. At a still greater
cost, encryption techniques are available that permit, in a
single operation, the verification of both the non-alteration
of the message and the certain identity of the sender. It
may therefore be suggested that, when implementing an
EDI communications agreement for their trade relation-
ship, parties should ensure that all verification methods
are adequate and that the costs involved are reasonable,
given the nature of the messages that are actually ex-
changed. Such a reference to the reasonabieness of the
verification methods is rarely found in model agreements.
However, it appears in a provision of the ABA Agreement
(Asticle 1.4.) on a different issue, concerning the obliga-
tion of each party to verify that the sender of the message
was properdy authorized. The Article reads as follows:

“Each party shall properly use those security proce-
dures . . . which are reasonably sufficient to ensure that
all transmissions of Docements are authorized amdd to
protect its business records and data from improper
aceess.”

The UK-EDIA Agreement (Article 4.2} and the NZEDIA
Agreement (Article 4.2) also take inte account the pos-
sible wish of the parties to agree on different levels of
authentication to verify “the Message™ or “the complete-
ness and authenticity of the Message”.

{d) Evidential value of computer records

90. Almost all model agreements contain a provision
according to which parties are obliged to keep a record or
“log” of EDI messages. In order to solve the questions of
the legal recognition of computer records, a number of
communications agreements provide that the recording
methods used should preserve both sent and received
messages in their original format, that they should provide
a chronological tecord of messages sent or received and
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that they should ensure that the recorded ED1 messages
are accessible in a human readable form, for example
through a printing device,

91. Provisions concerning the obligation to keep a data
log may be found in the EDICC Agreement and in the
ODETTE Guidelines (see paragraphs 81 and 82 above),
the UK-EDIA Agreement (Article 7), the NZEDIA Agree-
ment (Anicle 7), the CIREDIT Agreement (Article 7Y, the
FINPRO/CMEA Agreement (Article 6). As an example of
such a provision, the draft TEDIS Agreement (Article 8)
reads as follows:

“8.1.  Bach party will keep a complete and chrono-
logical record, the ‘data log’, to store all EDI messages
sent and received in their original transmitted format.

8.3, In addition to any relevant national legislative or
regulatery requirements, when the data log is main-
tained in the form of electronic or computer record, the
parties shall ensure that the recorded EDI messages are
readily accessible and that they are readable and, where
necessary, able to be printed.”

B. Other legal issues related to the formation
of contracts

1. Acknowledgement of receipt of messages

92. Most model rules and communication agreements
include special provisions requiring systematic use of
“functional acknowledgements” (see A/CN,9/333, paras.
48 and 49). Acknowledgement of receipt of a message
merely confirms that the message is in the possession of
the receiving party and is never to be confused with any
decision on the part of the receiving party as to agreement
with the comntent of the message.

2, Consent, offer and acceptance

93. Provisions on offer and acceptance are not very
comimon in existing model agreements. However, such a
provision may be found in the EDICC Agreement (Article
6.02) which reads as follows:

“Notwithslanding any provision in the Supply Agree-
ment to the contrary, the transmission and receipt of all
Documents constituting a Contract shall constitute an
offer to acquire or supply the products or services
specified therein and an acceptance of such offer.”

That psovision is not to be confused with other provisions
on acknowledgement of receipt of messages (see para-
graph 92 above). The official comment (see TRADE/
WP.4/R. 732, p. 14) makes it clear that the provision is
included in the Model Agreement so that the parties’ use
of the EDI Network 1o send promotional, product service,
pricing or other non-contractual information does not have
unintended legal effects or consequences. Article 6.02
provides that unless the data are presented in the form
technically required to qualify them as a Document, they
remain at the level of “commercial” messages, which are
not intended 10 have legal effect,

94, As a matter of principle, the qoestions of offer and
acceptance may be of particular impottance in an EDI
context since EDT creates new opportunities for the auto-
mation of the decision-making process (see A/CN.9/333,
paras. 60 to 64). Such automation may increase the pos-
gibility that, dee to the lack of a direct control by the
owners of the machines, a message will be sent, and a
contract will be formed, that does not reflect the actnal
intent of one or more parties at the time when the contract
is formed. Amtomatioa also increases the possibility that,
where a message is generated that does not reflect the
sender’s intent, the error will remain unperceived both by
the sender and by the receiver until the mistaken contract
has been acted upon. The conseguences of such an emor
in the generation of a message might therefore be greater
with EDI than with traditional means of communication.

3. General condifions

95. It may be recalied {see A/CN.9/333, paras. 65 10 68)
that the major problem regarding general conditions in a
contracl is o0 know to what extent they can be assented
againgt the other contracting party, In many countries, the
courts will consider whether it can reasonably be inferred
from the context that the party against whom general
conditions are asserted has had an opportunity to be in-
formed of their contents or whether it can be assumed that
the panty has expressly or implicitly agreed nol te oppose
all or part of their application.

96. EDI is not equipped, or even intended, to transmit
alt the legal terms of the general conditions that are prin-
ted on the back of purchase orders, acknowledgements and
other paper documents used by trading partners. A solu-
tion to that difficulty is to incorporate the standard terms
in the communications agreement concluded between the
trading partners. As an ¢xample of such a provision, the
EDICC Agreement (Anticle 6.03) states that:

“Each Contract formed between the parties shall com-
prise the Documents received via the EDI Network and
shall incorporate and be subject to the provisions of this
Agreement and the Supply Agreement. .. .”

The official comment explains that:

“Before cntering into this Agreement, the parties will
typically have recorded their terms of dealing in a
master agreement, or by the exchange of standard form
contracts, If a dispute had arisen then conceming the
terms and conditions of their contracts the court or
arbitrator would bave attempted to resolve it by refe-
rence to those standard forms. This optional provision
should be used by parties who attach old standard
formg [to the contracts they enter into by electronic
means]. The intended result is that their legal position
is not affected by the chaage o EDI as a medium of
communication. Whenever practicable, however, the
parties should attempt to reconcile the terms and con-
ditions of their Contracts into a single master agree-
ment which they sign. Not only will that assist in
regolving disputes, it very likely will prevent many
potential grounds for dispute ever causing problems for
the parties.”
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4. Time and place of formation of contract

97. Parties to a contract have a practical interest in
knowing where and when the contract is formed. When
the contract is formed, the parties become bound by the
iegal obligations they have agreed upon and the contract
may start producing effects. In different legal systems, the
time when the contract is formed may determine such
issues as the moment when the offeror is no longer en-
titled to withdraw his offer and the offeree his acceptance;
whether legislation that has come into force during the
negotiations is applicable; the time of transfer of the tille
and the passage of the risk of loss or damage in the case
of the sale of identfied goods; the price, where it is to be
determined by market price at the time of the formation
of the contract. In some countries, the place where the
contract is formed may also be relevant for determining
the applicable customary practices; the competent court in
case of litigation; and the applicable law in private inter-
national law (see A/CN.9/333, para. 69).

98. When dealing with the issue of time and place of
formation of contracts in the context of EDI relationships,
the parties may often have an opportunity to choose
between the dispatch rule and the reception rule, which
are the two solutions most commonty found in existing
legal systems (see AfCN.9/333, paras. 72 to 74). Indeed,
that question is one of the important issues that may
generally be settled in a communication agreement, in the
absence of mandatory provisions of statutory law.

99. A provision on the place and time of formation of
contracts may be found, for example in the draft TEDIS
Agreement (Article 10.2)), which reads as follows:

“Ag far as the formation of a contract is concerned, a
contract by EDI is deemed to be concluded at the lime
and place where the EDI message constituting the
acceptance of an offer is made available to the infor-
mation system of the recipient (reception mle).”

0. A provision to the same effect exists in the EDICC
Agreement, which defines “proper receipt” and legal ef-
fectiveness of EDI messages as follows:

“A Document shall be deemed to have been propetly
received when it is accessible to the Receiver at its
Receipt Computer. No Document shall be of any legal
effect until it is received.”

5. Liability for failure or error
in communication

101, A question that is not directly related to the forma-
tion of contracts but that needs to be addressed within the
contractual framework of an EDI relationship is the deter-
mination of which party is to bear the risk of a failure in
communication of ant offer, acceptance or other form of
communication intended to have a legal effect, such as an
instruction to releagse goods to a third party. It may be
noted that model agreements generaily address both cages
of failure 1o communicate and of exror in communication
under the same provision,

102. The draft TEDIS Agreement (Asticle 12) reads as
follows:

“Each party shall be liable for any direct damage arig-
ing from or as a result of any deliberate breach of this
agreement or any failure, delay or error in sending,
Teceiving or acting on any message. Neither panty shall
be liable to the other for any incidental or consequen-
tial damage arising from or as a result of any such
breach, failure, delay or error.

The obligations of each party imposed by this EDI
agreement shall be suspended during the time and to
the extent that a party is prevented from or delayed in
complying with that obligation by force majeure.

Upon becoming aware of any circumstance resulting in
faitute, delay or emor, each party shall immediately
inform the other party(ies) hereto and use their best
endeavours to communicate by alternative means.”

103. A somewhat different approach is taken in the draft
SITPROSA Agreement (Article 16), which reads as fol-
lows:

*16.1  The risk and liability for any faulty transmis-
sion and the resulting damages rests with the Sender:

a. subject to the exceptions described in clause 16.2;
and

b. subject to the condition that the Sender will not be
liable for amy consequential damages other than
those for which he would be liable in the case of
a breach of contract it terms of the Main Contract
or which have been specifically agreed to.

16,2 Although the Sender is responsible and liable
for the completeness and accuracy of the TDM
[Trade Data Message], the Sender will not be liable for
the consequences arising from reliance on a TDM
wherte:

a. the emor is reasonably obvious and should have
been detected by the Recipient;

b. the agreed procedures for authentication or verifi-
cation have not been complied with.”

6. Documents of fitle

104, The specific issues of the negotiable bill of Jading
are addressed in the CMI Rules. Discussions are also
taking place within WP.4 with a view to defining some
form of an “electronic bill of lading”. Two questions arise
concerning negotiable documents in an EDI environment.
The first question is whether negotiability and other char-
acteristics of documents of tille can be accommodated in
an electronic context. The second question is whether the
issues of documents of title can be addressed within the
framework of a contract or any other optional arrangement
or whether statutory law is needed.

105. The CMI Rules envisage a system which preserves
the function of negotiability in the electronic bill of lading
through the use of a secret code (“private key’) by the
carrier. Article 7 {(“Right of control and transfer”) reads as
follows:
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"

a. The Holder is the only party who may,' as against
the carrier:

i. claim delivery of the goods;

ii. nominate the consignee or substitute a nomi-
nated consignee for any other party, mcluding
itself;

iii. transfer the Right of Control and Transfer to
another party;

iv. instuct the carvier on any other subject con-
ceming the goods, in accordance with the
terms and conditions of the Contract of Car-
riage, as if he were the holder of a paper bill
of lading.

b. A transfer of the Right of Control and Transfer
shall be effected:

i. by notification of the curremt Holder to the
carrier of its intention to transfer its Right of
Control and Transfer to a proposed new
Holder; and

ii. Confirmation by the carmier of such notifica-
tion message; whereupon

iii. the castier shall transmit the information as
referred to in article 4 (except for the Private
Key) to the proposed new Hoider; whereafter

iv. the proposed mew Holder shall advise the
carrier of its acceptance of the Right of
Control and Transfer; whereupon

v, the carrier shall cancel the cumrent Private

Key and issue a pew Private Key to the new
Holder.

¢. I the proposed New Holder advises the carrier that
it does not accept the Right of Contrel and Trans-
fer or fails to advise the carrier of such acceptance
within a reasonable time, the proposed transfer of
the Right of Control and Transfer shall not take
place. The carrier shali notify the current Holder
accordingly and the current Private Key shall
retain its validity,

d. The transfer of the Right of Control and Transfer
in the manner described above shall have the same
effect as the transfer of such rights under a paper
bili of lading.”

Article § (“Private key”) reads as follows:

a. The Private key is unique to each successive
Holder. It is not transferable by the Holder. The
carrier and the Holder shall each maintain the
security of the Private Key.

b. The carrier shall only be obliged to send a Con-
firmation of an electronic message to the last
Holder to whom it issued a Private Key, when
such Holder secures the Transmission containig
such electronic message by the wse of the Private
Key.

c. The Private Key must be separate and distinct
from any means ased to identify the Contract of
Carriage, and any security or identification used to
access the computer network.”

106. Another view on the questions raised by the docu-
ments of title in an BDI context favours the use of non-
negotiable transport documents. That view is reflected, for
example, in the first draft of a policy statement by the ICC
which states that;

“Many of the perceived legal ‘obstacles’ 1o the use  of
EDI are not true obstacles, rather they are long-stand-
ing commercial habits which must be broken if EDI is
to be used to its maximum advantage . . . One example
of a perceived obstacle is found in the common mis-
concepiion that transactions invelving negotiable docu-
ments represented by signed writings cannot be handled
with EDIL They can, via the use of non-negotiable
¢lectronic messages.”

107. As 10 whether an electropic system providing
negotiability of transport docoments can function satisfac-
torily on a purely contractiral basis, the question arises
whether all the persons to whom the title to the goods in
transit would corrently be transmitted by use of a paper
negotiable bill of lading would be willing or able to
become parties to a contractual network arrangement that
would regulate the rights and obligations of the parties to
the transport operation itself. For those parties absent from
the network arrangement at least, statutory law or an inter-
national convention seems to be needed.

108. A commentator on the subject noted that:

“Most probably the use of the negotiable transport
document would diminish in the futare. Commercial
practice will prefer the non-negotiable way-bill system
or replace transport documents altogether by trans-
ferring the relevant information electronically. Be that
as it may intemational commerce will have the same
need to transfer legal rights from selless to buyess in
inteenational contract of sale as previously. Is the only
satisfactory solution to elaborate an international con-
vention on transfer of title to goods in transit from one
country to another? Most probably those questions will
be the focus of attention from now ¢n and during the
rest of the present century.”

III, POSSIBLE WORK FOR THE COMMISSION
A, Standard communications agreement

109. It has been pointed out that numerons communica-
tions agreements or guidelines for the drafting of such
agreements have already been and are cumently being
developed (see paragraph 63 above). It has also been
pointed out that such documents vary considerably accord-
ihg to the varions needs of the different categories of
users they intend to serve. The variety of contractuat ar-
rangements has sometimes been described as hindering the

Zfoint Working Party on Legal and Commercial aspects of EDI—
Draft ICC policy statement on the development of EDI in international
trade, (1CC Document No, 460-10¢Int. 14 Rev.2, Paris, 12 April [921).

2fan Ramberg, The International Commercial Low Series, vol, I,
“International Carriage of Goods: Some Legal Problems and Possible
Solutions” (1988).
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development of a satisfactory fegal framework for the
business use of EDL None the less, the preliminary studies
carded out by the Secretariat, which are summarized in
AJCN.9/333 and in the present report, do not suggest that
there is a need for all EDI relationships to develop along
a strictly uniform legal pattern. Such uniformity is pro-
bably impossible to achieve, given the different types of
business relationships that are and witl be affected by EDI.
However, the preliminary studies also snggest that there is
a need for a general framework that would identify the
issues and provide a set of legal principles and basic legal
rules goveming communication through EDI. Another
conclugion from the preliminary studies is that such a
basic framework can, to a certain extent, be created by
contractual arrangements between parties to an EDI rela-
tionship. It apears that the existing contractual frameworks
that are proposed to the community of EDI users are often
incomplete, mutually incompatible, and inappropnate for
international use since they rely to a large extent upon the
structures of local statutory law.

110. It may be noted that, although many efforts are
currently being undertaken by different technical bodies,
standardization ingtitutions and intemational organizations
(see paragraph 64 above) with a view to clarifying the
issues of EDI, none of the organizations that are primarily
concemed with worldwide harmonization of legal rules
has, as vet, started working on the subject of a communi-
cations agreement, The CMI Rules, which constitute a
valuable attempt t¢ introduce the electronic bill of lading,
contain substantive provision addressing the issues of
negotiability in an electronic environment, but they do not
address all the legal issues stemming from communication
of trading partners through EDI. The Commission of the
European Communities, through the TEDIS programme,
is developing a mode! agreement that wiil be of great
regional interest but has not been designed for worldwide
use.

111. With a view to achieving the barmonization of
basic EDI rules for the promotion of EDI in isternational
trade (see paragraph 3 above) the Commission may
wish to consider the desirability of preparing a standard

communication agreemex for use in international trade.
Work by the Commission in this field would be of particu-
lar importance since it would involve panticipation of all
legal systems, including those of developing countries that
are already or will soon be confronted with the issues of
EDI

B. Other work

132.  As was pointed out in several documents and meet-
ings involving the EDI community, e.g. in meetings of the
Working Party on Facilitation of International Trade
Procedures (WP.4) of the United Nations Economic
Commission for Europe, there is a general feeling (hat, in
spite of the efforts made through the [985 UNCITRAL
Recommendation (se¢ paragraph 2 above) and the 1979
ECE Recommendation (see AJCN.9/333, para. 51}, little
progress has been made to achieve the removal of the
mandatory requirements in national legislation regarding
the use of paper and handwritten signatures. It has been
suggested by the Norwegian Committee on Trade Proce-
dures (NORPRO) in a letter to the Secretariat that “one
reason for this could be that the UNCITRAL Recommen-
dation advises on the need for legal update, but does not
give any indication of how it could be done”. It may be
recalled that the Working Pasty on Facilitation of Imema-
tional Trade Procedures (WP.4} of the United Nations
Economic Commission for Euzrope, has decided to develop
a questionnaire on the legal barriers to the use of EDI in
different legal systems. The Secretariat will monitor that
survey and report to the Commission for possible work to
be undertaken on the subject.

113.  Another suggestion for possible future work con-
cemns the subject of the replacement of negotiable docu-
menis of title (see paragraphs 104 to 08 above), and more
particularly transport documents, by EDI messages. This
is the area where the need for statwlory provisions seems
to be developing most urgently with the increased use of
EDI. The Commission may wish to request the Secretariat
to prepare a study on the desirability and feasability of
preparing such a text.




V. COORDINATION OF WORK

A. Current activities of international organizations related to
harmonization and unification of international trade law:
note by the Secretariat (A/CN.9/352) [Original: English]

1. The General Assembly, in resolution 34/142 of
17 December 1979, requested the Secretary-General to
place before the United Nations Commission on Inter-
national Trade Law, at each of its sessions, a report on the
legal activities of intemational organizations in the field
of international trade law, together with recommendations
as to the steps to be taken by the Commisston to fulfil its
mandate of coordinating the activities of other organiza-
tions in the field.

2. In response to that resolution, detailed reports on the
curtent activitics of other organizations related to the
harmonization and unification of international trade law
have been issued at regular intervals, the last one having
been submitted at the twenty-third session in 199(0. For the
report to the twenty-fourth session of the Commission a
different focus was envisaged. It was decided to report on
the extent to which multilateral and bilateral development
organizations might be invelved in activities whose objec-
tive was that of modernizing commercial law in develop-
ing countries.

3. Although the development of intemnational trade law
is usually thought of exclusively in terms of the prepara-
tion of legal texts governing some aspects of the law of
intemational trade by international organizations such as
those whose activities have been subject of prior reports,
the international community also affects the development
of international trade law when it contributes to the de-
velopment of domestic commercial law. It was the undes-
standing of the Secretariat that various multilateral and
bilateral development agencies had aided developing
countries to prepare legislation in various aspects of com-
mercial law, inciuding such matters a3 maritime law,
commercial arbitration, and intellectual property. It was
the understanding of the Secretariat that projects of that
nature had been undertaken at the request of both indivi-
dual governments and groups of governments. It was
thought that it would, therefore, be of great vatue to all
concerned to have a global picture of those activities. In
particular, information was desired on the extent to which

texts of uniform law prepared at the international level
formed the basis for the legal texts prepared under the
augpices of the development agencies.

4, The Secretaziat requested information from multila-
teral and bifateral development organizations on projects
that they might have financed in the last five years or for
which they might have given technical assistance for the
modernization of the law govemning an aspect of economic
activity. The details requested of each project included:
(1) The identity of the country im which the project was
undertaken, if for a region or regional organization, the
region, organization and countries directly affected; (2)
date when the project was commenced and, if completed,
date of completion; (3) subject area coverad by the project
and type of legal text drawn; (4) nature and extent of
expertise fumished in the execution of the project; (5) if
there was a uniform or model legal text adopted at the
international level on some or all of the subject maiter
of the project, what the text was and whether it was
(i) incorporated in whole into the project text, or (ii) used
as the basis for the project text, or (iii) not used at all in
the project text and (6) whether the law of a particular
State, other than the State where the project was under-
taken, was incorporated in whole or in part into the project
text, or used as the basis for the project text and the nature
of the changes made if any. The organizations were fur-
ther requested to supply UNCITRAL with the legal wexts
as enacted.

5. While 2 number of the organizalions that bad been
solicited for infommation replied to the Secretariat, the
informaiion received was disappointing. Law reform pro-
jects that are known to the Secretariat from other sources,
and that it is understood have been financed by develop-
ment agencies, were net reported.

6. Rather than report the partial information received,
which may not be representative, the Secretarial proposes
to continue its investigation and ¢o report its findings 1o
the Commission at its twenty-fifth session.

B. International Chamber of Cominerce (ICC) INCOTERMS
{A/CN.9/348) [Original: English]

f. By letter of 24 October (990 the Acling Secretary-
General of the Imternational Chamber of Commerce
(ICC) requested the Commission to congider endorsing
INCOTERMS 1990 for world-wide use. This report

gives the background to the previous actions of the
Commission in respect of INCOTERMS 1953 and a short
summary of the reasons for the preparation of the current
revision.
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2. INCOTERMS 1990 is reproduced in the annex to
this document in the text as farmished to the Secretariat
by ICC. At the time of the preparation of this report
INCOTERMS was available in the original English
language version and in a translation into French and
Spanish. The English language version of INCOTERMS
1990 bas been annexed to all language versions, other than
French and Spanish, of this report.

BACKGROUND

3. Atthe Commission’s first session in 1968, in deciding
on its programme of work, the Commission identified
INCOTERMS 1953 as an international instrument of
special importance with regard to the harmonization and
unification of the law of the intemational sale of goods.!
The report of the Commission’s first session goes on to
say:

“20. As regards INCOTERMS 1953, the Commis-
sion decided to request the Secretary-General to invite
the International Chamber of Commerce to submit to
the Secretary-General, before the second session of the
Commission, a report including its views and sug-
gestons concerning possible action that might be
taken for the purpose of promoting the wider use of
INCOTHERMS and other trade terms by those engaged
in international commerce.”?

4. The report requested by the Commission was submit-
ted to it at its second session in document A/CN.9/14. On
the basis of that report the Commission included in the
resolution that # adopted in respect of the international
sale of goods the following paragraph:

TAJCIN,9/9, para. 6, incorporated into the Reporl of the Uniled Neations
Commission on Intemational Trade Law on the work of its first session,
Official Records of the General Assembly, Twenty-third Session, Supple-
ment No, 16 (Af7T216), para. 48.

TAJCNLY/Y, para. 20, incorporated into ibid,

“The Commission decides:

* ¥ ¥

With regard to Incoterms 1953 ;

“3. (e} To request the Secretary-General to inform
the International Chamber of Commerce that, in the
view of the Commission, it would be desirable to give
the widest possible dissemination to INCOTERMS
1953 in order to encourage their world-wide use in
intemational trade.

“(b) To request the Secretary-General to bring the
views of the Commission concerning INCOTERMS
1953 to the attention of the United Nations regional
economic commissions in connexion with their con-
sideration of the ECE general conditions.™

5. Amendments to INCOTERMS were made and addi-
tional terms were added in 1976 and 1980. However, those
changes in INCOTERMS were not officially brought to
the attention of the Commisgion and the Commission took
no action leading toward endorsing the revision.

6. By the late 1930’s it was found that INCOTERMS no
longer met the needs of commerce as well as they had
previously. In particular, it was considered to be necessary
to adapt the terms to the increasing use of electronic data
interchange (EDI). Furthermotre, the changes in transpor-
tation techniques called for a revision of several of the
terms, In the end it was decided to revise the existing
terms completely, rather than te attempt to amend them,

7. INCOTERMS 1990 has been adopted by ICC with a

date of entry into force on 1 July 1990. It is available from
ICC in its publication no. 460.

Repart of the United Nations Commission on Internationat Trade
Law on the work of its sccond session, Official Records of the General
Assembly, Twenty-fourth Session, Supplement No. 18 {(Af7618), para. 60,
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FOREWORD

Sending goods from one country to another, as part of a
commercial transaction, can be a risky business. If they are
lost or damaged, or if delivery does not take place for some
other reason, the climate of confidence between parties may
degenerate to the point where a lawsuit is brought. However,
above all, sellers and buyers in international contracts want
their deals to be successfully completed.

If, when drawing up their contract, buyer and seller
specifically refer to one of the ICC Incoterms, they can be
sure of defining their respective responsibilities, simply and
safely. In so doing they eliminate any possibility of misunder-
standing and subsequent dispute.

Incoterms have been revised to take account of changes in
transportation techniques—-certain terms have been consoli-
dated and rearranged—and to render them fully compatible
with new developments in electronic data interchange (EDT).
They are presented in a new format which allows seller and
buyer to follow a step-by-step process to determine their
respective obligations. A new lay-out makes Incoterms 1990
easier to use.

The publication is the result of extensive consideration by
the ICC’s Commercial Practices Commission and particularly
its Trade Terms Working Party under the Chairmanship of
Dr. Hans de Vries (Netherlands). Detailed drafting was
entrusted to Professor Jan Ramberg (Sweden), Mr, Ray
Battersby {United Kingdom), Mr, Jens Bredow and Mr. Bodo
Seiffert {Germany), Mr. Mauro Ferrante (Ttaly), Mr. Asko
Rity and Mr. Kainu Mikkola (Finland) and to Mrs, Carol
Xueref (THQ) to whom the ICC is particularly indebted.

The other Working Party participants were as follows: Mr.
Ladistaus Blaschek (Austria), Mrs. Carine Gelens, Mr. Jan
Soimers (1) and Mr. Robert De Roy (Belgium}), Mr. Maiti
Elovirta and Mr. Timo Vierikka (Finland}, Mr. Klaus
B. Winkler (Germany), Dott. Vladimiro Sabbadini (Italy),
Prof. Ryohei Asacka (Japan), Mr. Santiago Hernandez [zal
(Spain), Miss Lyn Murray, Miss Brigitte Faubert and Mr, Pat
J. Moore {(United Kingdom).

INTRODUCTION

Purpose of Incoterms

1. The purpose of *Incaterms™ is to provide a set of inter-
national rules for the interpretation of the most commonly
used trade terms in foreign trade. Thus, the uncertaintics of
different interpretations of such terms in different countries
can be avoided or at least reduced to a considerable degree.

2. Frequently parties to a contract are unaware of the
different trading practices in their respective countries, This
can give tise to misunderstandings, disputes and litigation
with all the waste of time and money that this entails. In
arder to remedy these problems the International Chamber of
Commerce first published in 1936 a set of international rules
for the interpretation of trade terms. These rules were known
as “Incoterms 1936™, Amendments and additions were later
made in 953, 1967, 1976, 1980 and presently 1990 in order to
bring the rules in line with current international trade
practices.

Why new Incoterms?

3. The main reason for the 1990 revision of Incoterms was
the desire to adapt terms to the increasing use of slectronic
data interchange (EDI). In the present 1990 version of
Incoterms this is possible when the parties have to provide
various documents (such as commercial invoices, documents
needed for customs clearance or documents in proof of
delivery of the goods as well as transport documents).
Particular problems arise when the seller has to present a
negotiable iransport document and notably the bill of tading
which is frequently used for the purposes of selling the goods
while they are being carried. In these cases it is of vital
imporiance, when using EDI messages, to ensure that the
buyer has the same legal position as he would have obtained
if he had received a bill of lading from the selfer.

New transportation techniques

4. A further reason for the revision stems from changed
transportalion techniques, particularly the unitisation of
cargo in containers, multimodal transport and roll on-roll off
traffic with road vehicles and railway wagons in ““short-sea™
maritime transport. In Incoterms 1990 the term *‘Free carrier
... named place” (FCA) has now been adapted 10 suit all types
of transport irrespective of the mode and combination of
different modes. As a consequence, the terms which appear in
the previous version of Incoterms dealing with some particular
mades of transport (FOR/FOT and FOB Airport} have been
removed,

New method of presenting Incoterms

5. In conmection with the revision work within the ICC
Working Party, suggestions were made to present the trade
terms in another manner for the purpose of easier reading and
understanding. The terms have been grouped in four basically
different categories; namely, starting with the only term
whereby the seller makes the goods available to the buyer at
the seller’s own premises (the “E”-term Ex works), followed
by the second group whereby the seller is called upon to
deliver the goods to a carrier appointed by the buyer (the
“Fuerms FCA, FAS and FOB); continuing with the “C*-
terms where the seller has to contract for carriage, but
without assuming the risk of loss of or damage to the goods
or additional costs due to events occurring after shipment and
dispatch {CFR, CIF, CPT and CIP); and, finally, the “D"-
terms whereby the selter has to bear all costs and risks needed
to bring the goods 1o the country of destination (DAF, DES,
DEQ, DDU and DDP). A chart setting out this new
classification is given hereafter.

INCOTERMS 1990

Group E EXW Ex Works
Departure

Group F FCA  Free Carrier

Mam_ carriage FAS  Free Alongside Ship
unpaid

FOB Free On Board

Group C CFR  Cost and Freight
Main carriage paid  c[p  Cogq, Insurance and Freight
CPT  Carriage Paid To

CIP  Carriage and Insurance Paid To
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Group D DAF Delivered At Frontier

Arrival DES Delivered Ex Ship
DEQ Delivered Ex Quay
DDV Delivered Duty Unpaid
DDP  Delivered Duty Paid

Farther, under all terms, the respective obligations of the
parties have been grouped under 10 headings where each
heading on the seller’s side "mirrors™ the position of the
buyer with respect to the same subject matter. Thus, if for
instance according to A.3. the seller has to arrange and pay
for the contract of carriage we find the words *No obligation”
under the heading “Contract of carriage” in B.3. setiing forth
the buyer's position, Needless to say, this does not mean that
the buyer would not in his own interest make such contracts
as may be needed to bring the goods to the desired
destination, but he has no “obligation" to the seller to do so.
However, with respect to the division between the parties of
duties, taxes and other official charges, as well as the costs of
carrying out customs formalities, the terms explain for the
sake of clarity how such costs are divided between the parties
although, of course, the seller might not have any interest at
all in the buyer’s further disposal of the gaods after they have
been delivered to him. Conversely, under some terms such as
the *D'*-terms, the buyer is not interested in costs which the
selfer might incur in order to bring the goods all the way to
the agreed destination point.

Customs of the pert or of a particular trade

6. Since the trade terms must necessarily be possible (o use
in different trades and regions it is impossible to set forth the
obligations of the parties with precision. To some extent it is
therefore necessary to refer to the custom of the particular
trade place or to the practices which the parties themselves
may have established in their previous dealings {¢f. Article 9
of the 1980 United Nations Convention on Contracts for the
International Sale of Goods). It is, of course, desirable that
sellers and buyers keep themselves duly informed of such
customs of the trade when they negotiate their contract and
that, whenever uncertainty arises, clarify their legal poesition
by appropriate clauses in their contract of sale. Such special
provisions in the individual contract would supersede or vary
anything which is set forth as a rule of interpretation in the
various Incoterms.

The buyer's options

7. In some sifuations, it may not be possible at the time
when the contract of sale is entered into to decide precisely on
the exact point or even the place where the goods should be
delivered by the seller for carriage or at the final destination.
For instance, reference might have been made at this stage
merely to a “range" or to a rather large place, ¢.g. seaport,
and it is then usually stipulated that the buyer can have the
right or duty to name later on the more precise point within
the range or the place. If the buyer has a duty to name the
precise point as aforesaid his failure to do so might result in
liability to bear the risks and additional costs resulting from
such failure, In addition, the buyer’s failure to use his right to
indicate the point may give the selter the right to select the
point which best suits his purpose,

Customs clearance

8. It is normally desirable that customs clearance is arranged
by the party domiciled in the country where such clearance

should take place or at least by somebody acting there on his
behalf, Thus, the exporter should normally clear the goods for
export, while the importer should clear the goods for import.
However, under some trade terms, the buyer might undertake
to clear the goods for export in the seller’s country (EXW,
FAS) and, in other terms, the seller might undertake to clear
the goods for import into the buyers country (DEQ and
DDP). Needless to say, in these cases the buyer and the seller
respectively must assume any risk of export and import
prohibition. Also they must asceriain that a customs clearance
performed by, or on behalf of, a party not domiciled in the
respective country is accepted by the authorities. Particular
problems arise when the seller undertakes to deliver the goods
into the buyer’s country in places which cannot be reached
until the goods have been cleared for import but where his
abiitty to reach that place is adversely affected by the buyer's
failure to fulfil his obligation to clear the goods for import
{see further the comment to DDU belaw).

It may well be that a buver would wish to collect the goods
at the seller’s premises under the erm EXW or to receive the
goods alongside a ship under the trade term FAS, but would
like the seller to clear the goods for export. If so, the words
“cleared for export’ could be added after the respective trade
term. Conversely, it may be that the seller is prepared to
deliver the goods under the trade term DEQ or DDP, but
without assuming wholly or partly the obligation to pay the
duty or other taxes or official charges levied upon importa-
tion of the goods. Hf so, the words “duty unpaid™ might be
added after DEQ; or the particular taxes or charges which the
seller does not wish to pay may be specifically excluded, e.g.
DEQ or DDP “VAT unpaid™.

It has also been observed that in many countries it is
difficult for a foreign company to obtain not onfy the import
licence, but also duty reliefs (VAT deduction, ete.). “Delivered,
Duty Unpaid”, can solve these problems by removing from
the seller the obligation to clear the goods for import.

In some cases, however, the seller whose obligation of
carriage extends to the buyer's premises in the country of
import, wants io carry out customs formalities, without
paying the duties, If so, the DDU term should be added with
words to that effect such as “DDU, cleared™. Corresponding
additions may be used with other “D"-terms, ¢.g. “DDP,
VAT unpaid”, “DEQ, duty unpaid”.

Packaging

9. In most cases, the parties would know beforehand which
packaging is required for the safe carriage of the goods to the
destination. However, since the seller’s obligation to pack the
goods may well vary according to the type and duration of
the transport envisaged, It has been felt necessary to stipulate
that the sefler is obliged to pack the poods in such a manner
as is required for the transport, but only to the extent that the
circumstances relating to the transport are made known to
him before the contraet of sale is concluded (cf. Articles 35.1
and 35.2.b. of the 1930 United Nations Convention on
Contracts for the Enternational Sale of Goods whers the
goods, including packaging, must be ““fit for any particular
purpose expressly or impliedly made known to the seller at
the time of the conclusion of the contract, except where the
circumstances show that the buyer did not rely, or that it was
unreascnable for him to rely, on the seller's skill and
Jjudgement™).

Inspection of goods

10. In many cases, the buyer may be well advised to arrange
for inspection of the goods before or at the time they are
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handed over by the seller for carriage (so-called pre-shipment
inspection or PSI). Unless the contract stipulates otherwise,
the buyer would himself have to pay the cost for such
inspection which is arranged in his own interest. However, if
the inspection has been made in order to enable the seller to
comply with any mandatory rules applicable to the export of
the goods in his own country he would have to pay for that
inspection.

Free carrier ... named place {FCA)

11. As has been said, the FCA-term could be uged whenever
the seller should fulfil his obligation by handing over the
goods to a carrier named by the buyer. It is expected that this
term will also be used for maritime transport in all cases
where the cargo is not handed to the ship in the traditional
method over the ship’s rail, Needless to say, the traditional
FQOB-term is inappropriate where the sefler is called upon to
hand over the goods to a carge terminal before the ship
arrives, since he would then have to bear the risks and costs
after the time when he has no possibility to control the goods
of to give instructions with respect to their custody.

It should be stressed that under the *‘F-terms, the seller
shoutd hand over the goods for carriage as instructed by the
buyer, since the buyer weuld make the contract of carriage
and name the carrvier. Thus, it is not necessary to spell out in
the trade term precicely how the goods should be handed over
by the seller to the carrier. Nevertheless, in order to make it
possible for traders to use FCA as an “overriding” “*F’-term,
explanations are given with respect to the customary modalities
of delivery for the different modes of transport,

In the same manner, it may well be superfluous to
introduce a definition of “carrier’, since it is for the buyer to
instruct the seller to whom the goods should be defivered for
catriage. However, since the carrier and the document of
transport are of great importance to traders, the preamble o
the FCA-term contains a definition of “carrier™. In this
context, it should be noted that the term “carrier” not only
refers to an enterprise actually performing the carriage but it
also includes an enterprise merely having undertaken to
petform or to procure the performance of the carriage as long
as such enterprise assumes liability as a camier [or the
carriage, In other words, the term “carrier” comprises
performing as well as contracting carriers. Since the position
in this respect of the freight forwarder varies from couniry (o
country and according to practices in the freight forwarding
industry, the preamble contains a reminder that the seller
must, of course, follow the buyer’s instructions to deliver the
goods to a freight forwarder even if the freight forwarder
would have refused to accept carrier liability and thus fall
outside the definition of “‘carrier"”.

The *“C"-terms (CFR, CIF, CPT and CIP}

12, Under the “C-terms, the seller must contract for
carriage on usuat terms at his own expense, Therefore, a poind
up to which be would have to pay transportation costs must
necessarily be indicated after the respective **C"-term. Under
the CIF and CIP terms the seller also has to take out
insurance and bear the insurance cost,

Since the point for the division of costs refers to the
country of destination, the " C-terms are frequently mistakenly
believed to be arrival contracts, whereby the seller is not
relieved from any risks or costs until the goods have actually
arrived at the agreed point. However, it must be stressed over
and over again that the “C”-terms are of the same nature as

the “F-terms in that the seller fulfils the contract in the
country of shipment or dispatch. Thus, the contracts of sale
under the *C”-terms, like the contracts under the “F’-terms,
fall under the category of shipment contracts.

While the seller would have to pay the normal transpor-
tation cost for the carriage of the goods by a usual route and
in a customary manner to the agreed place of destination, the
risk for loss of or damage to the goods, as well as additional
costs resulting from events occurring after the goods having
been handed over for carriage, fall upon the buyer, Hence, the
“C"-terms as distinguished from all other terms contain two
“critical” points, one for the division of costs and another one
for the division of risks. For this reason, the greatest caution
must be observed when adding obligations of the seller to the
“C"-terms referring to a time after the aforementioned
“critical’ point for the division of risk. It is the very essence
of the *C"-terms to retieve the seller from any further risk
and cost after he has duly fulfilled his coatract by contracting
for carriage and handing over the goods to the carrier and by
providing for insurance under the C1F- and CIP-terms.

It should alse be possible for the seller to agree with the
buyer to collect payment under a documentary credit by
presenting the agreed shipping documents to the bank. It
would be guite contrary to this common method of payment
in international trade if the seller were to have to bear further
risks and costs after the moment when payment had been
made under documentary credits or otherwise upon shipment
and dispatch of the goods. Needless to say, however, the seller
would have to pay every cost which is due to the carrier
irrespective of whether freight should be pre-paid upon
shipment or is payable at destination (freight collect), except
such additional costs which may result from evenis occurring
subsequent to shipment and dispatch.

If it is customary to procure several contracts of carriage
involving transhipment of the goods at intermediate places in
order to reach the agreed destination, the seller would have to
pay all these costs, including any costs when the goods are
transhipped from one means of conveyance to the other. If,
however, the carrier exercised his rights wnder a tranship-
ment—ot similar clause—in order to avoid unexpected
bindrances (such as ice, congestion, labour disturbances,
government orders, war or warlike operations} then any
additional cost resulting therefrom would be for the account
of the buyer.

13. It happens quite ofien that the parties wish to clarify to
which extent the seller should procure & contract of carriage
including the costs of discharge. Since such costs are normally
covered by the freight when the goods are carried by regular
shipping lines, the contract of sake would freguently siipulaie
that the goods would have to be so carried or at least that
they should be carried under “liner terms™. In other cases, the
word “landed"” is added after CFR or CIF. Nevertheless, it is
advisable aot to use abbreviations added to the “C"-terms
unless, in the relevant trade, the meaning of the abbreviations
is clearly understood and accepted by the contracting parties
or under any applicable law or custom of the trade. In any
event, the seller should not—-and indeed could not—without
changing the very nature of the “C"-terms undertake any
obligation with respect to the arrival of the goods at
destination, since the risk for any delay during the carriage is
borne by the buyer. Thus, any obligation with respect to time
must necessarily tefer to the place of shipment or dispatch,
e.g. “shipment (dispaich) not later than ..."”". An agreement
e.g. “CFR Hamburg not later than ...” is really a misnomer
and thus open to different possible interpretations. The
parties could be taken to have meant either that the goods
must actually arrive at Hamburg at the specified date, in
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which case the contract is not a shipment contract but an
arrival contract or, alternatively, that the seller must ship the
goods at such a time that they would normally arrive at
Hamburg before the specified date unless the carriage would
have been delayved because of unforeseen events,

14. It happens in commodity trades that goods are bought
while they are carried at sea and that, int such cases, the word
“afloat” is added after the trade term, Since the risk for loss
of or damage to the goods would then, under the CFR- and
CIF-terms, bave passed from the secller 1o the buwer,
difficulties of interpretation might arise. One possibility
would be to maintain the ordinary meaning of the CFR- and
CIF-terms with respect to the division of risk between seller
and buyer which would mean that the buyer might have to
assume risks which have already ocecurred at the time when
the contract of sale has entered into force, The other
possibility would be to let the passing of the risk coincide with
the time when the contract of sale is concluded. The former
possibility might well be practical, since it is usually impossible
to ascertain the condition of the goods while they are being
carried. For this reason the {980 UN <Convention on
Contracts for the International Sale of Goods Article 68
stipulates that “if the circumstances so indicate, the risk is
assumed by the buver from the time the goods were handed
over to the carrier who issued the documents embodying the
contract of carriage”. There is, however, an exception to this
rule when “‘the seller knew or ought to have known that the
goods had been lost or damaged and did not disclose this to
the buyer”, Thus, the interpretation of a CFR- or CIE-term
with the addition of the word “afloat™ will depend upon the
taw applicable to the contract of sale. The parties are advised
to ascertain the applicable law and any solution which might
foliow therefrom. In case of doubt, the parties are advised to
clarify the matier in their contract.

“Incaterms™ and the Contract of Carriage

15. It should be stressed that Incoterms only relate to trade
terms used in the contract of sale and thus de net deal with
terms--sometimes of the same or similar wording—which
may be used in contracts of carriage, particularly as terms of
various charterparties. Charterparty terms are usually more
specific with respect to costs of loading and discharge and the
time available for these operations (so-called “demurrage”-
provisions). Parties to contracts of sale are advised to
consider this problem by specific stipulations in their con-
tracts of sale so that it is made clear as exactly as possible
kow much time would be available for the seller to load the
goods on a ship or other means of conveyance provided by
the buyer and for the buver to receive the goods from the
carrier at destination and, further, to specify to which extent
the seller would have to bear the risk and cost of loading
operations under the “F’-terms and discharging operations
under the “C*-terms. The mere fact that the seller might have
procured a contract of carriage, e.g. under the charterparty
term “‘free out”™ whereby the carrier in the contract of carriage
would be relieved from the discharging operations, does not
necessarily mean that the risk and cost for such operations
would fall uporn the buyer under the contract of sale, since it
might follow from the stipulations of the latter contract, or
the custom of the port, that the contract of carriage procured
by the seller should have included the discharging operations.

The “on board requirement” under FORB, CFR and CIF

16. The coniract of carriage would determine the obligations
of the shipper or the sender with respect to handing over the

goods for cartiage to the carrier, It should be noted that FOB,
CFR and CIF all retain the traditional practice to deliver the
goods on board the vessel. While, traditionally, the point for
delivery of the goods according to the contract of sale
coincided with the poinl for handing over the goods for
carriage, contemporary transportation techniques create a
considerable problem of “synchronisation™ between the con-
tract of carriage and the contract of saie, Nowadays goods are
usually delivered by the selfer to the carrier before the ship
has arrived in the seapost, In such cages, merchants are
advised to use such “F”- or “C"-terms which do not attach
the handing over of the goods for carriage to shipment on
board, namely FCA, CPT or CIP instead of FOB, CFR and
CIF.

The “D”-terms (DAF, DES, DEQ, DDU and DDP)

I7. As has been said, the “D*-terms are different in nature
from the “C-terms, since the seller according to the “D”-
terms is responsible for the arrival of the goods at the agreed
place or point of destination. The seller must bear all risks
and costs in bringing the goods thereto. Hence, the “D”-
terms signify arrival contracts, while the “C”-terms evidence
shipment contracts.

The “D"-terms fall into two separate categories. Under
DAF, DES and DPDU the seller does not have to deliver the
goods cleared for import, while under DEQ and DDP he
would have to do so. Since DAF is frequently used in railway
wraffic, where it s practical to obtain a through document
from the railway covering the entire transport to the final
destination and to arrange insurance for the same period,
DAF contains 2 stipulation in this respect in A.8, It should
be stressed, however, that the seller’s duty to assist the buyer
in obtaining such a through document of transport is done at
the buyer’s risk and expense. Similarly, any costs of insurance
relating to the time subsequent to the seller’s delivery of the
goods at the frontier would be for the account of the buyer.

The term DDU has been added in the present 1990 version
of Incoterms. The term fulfils an important function whenever
the seller is prepared to deliver the goods in the country of
destination without clearing the goods for import and paying
the duty. Whenever clearance for import does not present any
problem—such as within the European Common Market—
the term may be quite desirable and appropriate. However, in
countries where import clearance may be difficult and time
consuming, it may be risky for the seller to undertake an
obligation to deliver the goods beyond the customs clearance
point. Although, according to DDU B.5. and B.6., the buyer
would have to bear the additional risks and costs which might
foltow from his failure to fulfil his obligations to clear the
goods for import, the sefler is advised not to use the term
DDU in countries where dilficulties might be expected in
clearing the goods for import.

The bilt of lading and EDI procedures

18. Traditionally, the on-board bill of fading has been the
only acceptable document to be presented by the seller under
the terms CFR and CIF. The bill of Iaclmg fulfils three
imporrant functions, namely:

— proof of delivery of the goods on board the vessel;

— evidence of the contract of carriage;

— a means of transferring rights to the goods in transit by
the transfer of the paper document to another party.
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Transport documents other than the bill of lading would
fulfil the two first mentioned functions, but would not control
the delivery of the goods at destination or enable a buyer to
sell the goods in transit by surrendering the paper document
to his huyer. Instead, other transport documents would name
the party entitled to receive the goods at destination. The fact
that the possession of the bill of lading is required in order to
obtain the goods from the carrier at destination makes it
particularly difficult to replace by EDI-procedures.

Further, it i5 customary to issue bills of lading in several
originals but it is, of course, of vital importance for a buyer or
a bank acting upon his instructions in paying the seller to
ensure that all originals are surrendered by the seller (so-
called “full set*'). This is also a requirement under the 1CC
Rules for Documentary Credits (the so-called Uniform
Customs and Practice,”UUCP”; ICC Publication 400).

The transport document must evidence net only delivery of
the goods to the carrier but also that the goods, as far as
could be ascertained by the carrier, were received im good
order and condition. Any notation on the transport decument
which would indicate that the goods had not been in such
condition would make the document “unclean” and thus
make it wnacceptable under UCP {Art. 18; see also ICC
Publication 473). In spite of the particular legal nature of the
bill of lading it is expected that it will be replaced by EDI
procedures in the near future. The 199C version of Incoterms
has taken this expected development into proper account.

Non-negotiable transport documents instead of bills of lading

19. In recent vears, a considerable simplification of docu-
mentary practices has been achieved, Bills of lading are
frequently replaced by non-negotiable documents similar to
those which are used for other modes of transport than
carriage by sea. These documents are called “sca waybills”,
“liner waybills™, *freight receipis, or variants of such
expressions. These non-negotiable documents are quite satis-
factory to use except where the buyer wishes to sell the goods
in transit by surrendering a paper document to the new buyer.
In order o make this possible, the obligation of the seller to
provide a biit of lading under CFR and CIF must necessarily
be retained. However, when the contracting pariies know that
the buyer does not contemplate selling the goods in transit,
they may specifically agree to relieve the scller from the
obligation to provide a bill of lading, or, alternatively, they
may use CPT and CIP where there is no requirement to
provide a bill of lading,

MODE OF TRANSPORT AND THE
APPROPRIATE INCOTERM 1390

Any Mode of EXW Ex Works (... named place)
Transport FCA
including
multimodal CPT Carriage Paid To

(... named place of destination)

Free Cartier {... named place)

CIP  Carriage and Insurance Paid To
{... named place of destination}

DAF Delivered At Froatier (... named place)

DDU Delivered Duty Unpaid
(... named place of destination)

DDP Delivered Duty Paid
(... named place of destination)

Air Transport FCA  Free Carrier (... named place)

Rail Transport FCA Free Carrier (... named place)

Sea and Inland FOB  Free On Board
Walterway (... named port of shipment)

Transport  FR  Cost and Freight
{... named port of destination)

CIF  Cost, Insurance and Freight
(... named port of destination)

DES Delivered Ex Ship
{... named port of destination)

DEQ Delivered Ex Quay
(... named portt of destination)

The right to give instructions to the carrier

20. A buyer paying for the goods under a “C"-term should
ensure that the seller upon payment is prevented from
disposing of the goods by new instructions to the carrier,
Some transport documents used for particular modes of
transport {air, road or rail) offer the contracting parties a
possibility 10 estop the seller from giving such new instruc-
tions to the carriet by providing the buyer with 2 particular
original or duplicate of the waybill. These waybills will have a
“no-disposal” c¢lause, However, the documents used instead
of bills of lading for maritime carriage do not normally
contain such an “‘estoppel” function. Work is in progress
within the Comité Maritime International to remedy this
shortcoming of the above-mentioned documents by introducing
“Uniform Rules for Sea Waybilis’. However, until this work
has materialised, and been followed through in practice, the
buyer should avoid paying against these non-negotiable
documents whenever he has any reason to mistrust his seller.

Passing of risks and costs relating to the goods

21. The risk for loss of or damage to the goods, as well as
the obligation to bear the costs relating to the goods, passes
from the seller to the buyer when the seller has fulfilled his
obligation to deliver the goods. Sinee the buyer should not be
given the possibility to delay the passing of the risks and
cosis, all terms stipulate that the passing of risks and costs
may occur even before delivery, if the buyer does not take
delivery as agreed or fails to give such instructions (with
respect to time for shipment and/or place for delivery) as the
seller may require in order to fulfil his obligation to deliver
the goods. It is a requirement for such premature passing of
risk and costs that the goods have been identified as intended
for the buyer or, as is stipulated in the terms, set aside for him
(appropriation). This requirement is particularly important
under EXW, since under all other terms the goods would
normally have been identified as intended for the buyer when
measures have been taken for their shipment or dispatch
{“F'- and “C"-terms) or their detivery at destination (*D*"-
terms). [n exceptional cases, however, the goods may have
been sent from the seller in buik without identification of the
quantity for each buyer and, if 50, passing of risk and cost
does not accur before the goods have been appropriated as
aforesaid (cf. also Article 69.3 of the 1980 UN Convention on
the International Sale of Goods),

Reference to Incoterms

22, Merchants wishing to use these rules should now specify
that their contracts will be governed by “Incoterms 1990,
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ICC Arbitration

Contracting parties thatr wish to have the possibility of
resorting to ICC Arbitration in the event of a dispute with
their contracting party should specifically and clearly agree
upon ICC Arbitration in their contract or, in the e¢vent no
single contractual document exists, in the exchange of
correspondence which constitutes the agreement between
them. The fact of incorporating one or more Incoterms in a

contract or the related correspondence does NOT by itself
consitute an agreement to have resort to ICC Arbitration.

The following standard arbitration clause is recommended
by the ICC;

“All disputes arising in connection with the present
contract shall be finally settled under the Rules of Conciliation
and Arbitration of the International Chamber of Commerce
by one or more arbitrators appointed in accordance with the
said Rules.”

Ex Works (... named place) EXW

“Ex works” means that the seller fulfils his obligation to deliver when he has made the
goods available at his premises (i.e. works, factory, warchouse, etc.) to the buyer. In
particular, he is not responsible for loading the goods on the vehicle provided by the buyer or
for clearing the goods for export, unless otherwise agreed. The buyer bears all costs and risks
involved in taking the goods from the seller’s premises to the desired destination. This term
thus represents the minimum obligation for the seller. This term should not be used when the
buver cannot carry out directly or indirectly the export formalities. In such circumstances,

the FCA term should be used.,

A. THE SELLER MUST
A.1.  Provision of goods in conformity with the contract

Provide the goods and the commercial invoice, or its
equivalent electronic message, in conformity with cthe contract
of sale and any other evidence of conformity which may be
required by the contract.

A.2. Licences, authorisations and Formalities

Render the buyer, at the latter’s request, risk and expense,
every assistance in obtaining any export licence or other
official authorisation necessary for the exportation of the
goods.

A.3.  Contract of carriage and insurance

{2} Contract of carriage

No obligation.

() Contract of insurance

No obligation.

A.d. Delivery

Place the goods at the disposal of the buyer at the named
place of delivery on the date or within the period stipulated
ar, if no such place or time is stipulated, at the usual place
and time for delivery of such goods.

A.5. Transfer of risks

Subject to the provisions of B.5., bear all risks of loss of or
damage to the goods until such time as they have been placed
at the disposal of the buyer in accordance with A4,

B. THE BUYER MUST
B.1. Payment of the price

Pay the price as provided in the contract of sale.

B.2. Licences, authorisations and formalities

Obtain at his own risk and expense any export and import
licence or other official auwthorisation and carry out all
customs formalities for the exportation and importation of
the goods and, where necessary, for their transit through
anotiver country.

B.3. Contract of carriage

No obligation.

B.4. Taking delivery

Take delivery of the goods as soon as they have been placed
at his disposal in accordance with A.4.

B.5. Transfer of risks

Bear all risks of loss of or damage to the goods from the time
they have been placed at his disposal in accordance with A4,
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A6, Division of costs

Subject to the provisions of B.6., pay all costs relating to the
goods until such time as they have been placed at the disposal
of the buyer in accordance with A 4.

A, 7. Notice to the buyer

Give the buyer sufficient notice as to when and where the
goods will be placed at his disposal,

AS8. Proof of delivery, transport document ot equivalent
electronic message

No obligation.

A%, Checking—packaging—marking

Pay the costs of those checking operations (such as checking
quality, measuring, weighing, counting) which are necessary
for the purpose of placing the goods at the disposal of the
buyer.

Provide at his own expense packaging (unless it is usval for
the particular trade to make the goods of the contract
description available unpacked) which is required for the
transport of the goods, 1o the extent that the circumstances
relating to the transport (e.g. modalities, destination) are
made known to the seller befors the contract of sale is
concluded. Packaging is to be marked appropriately.

A.10.  Other obligations

Render the buyer at the latter's request, risk and expense,
every assistance in obtaining any documents or equivalent
electronic messages issued or transmitted in the country of
delivery and/or of otigin which the buyer may require for the
exportation and/or importation of the goods and, where
necessary, for their transit through another country.

Provide the buyer, upon request, with the necessary informa-
tion for procuring insurance.

Should he fail to give notice in accordance with B.7., bear all
risks of loss of or damage to the goods from the agreed date
or the expiry date of any period fisxed for taking delivery
provided, however, that the goods have been duly appropriated
1o the contract, that is to say clearly set aside or otherwise
identified as the contract goods.

B.6. Division of costs

Pay all costs relating to the goods from the time they have
been placed at his disposal in accordance with A 4.

Pay any additional costs incurred by failing either to take
delivery of the goods when they have been placed at his
disposal, or to give appropriate notice in accordance with B.7.
provided, however, that the gaods have been duly appropriated
to the contract, that is to say clearly set aside or otherwise
identified as the contract goods.

Pay all duties, taxes and other official charges as well as the
costs of carrying out customs formalities payable upon
exportation and importation of the goods and, where necessary,
for their transit through another country,

Reimburse all costs and charges incurred by the seller in
rendering assistance in accordance with A.2.

B.7. Notice to the seller

Whenever he is entitled to determine the time within a
stipulated period and/or the place of taking detivery, give the
seller sufficient notice thereof.

B8. Prool of delivery, transport document or equivalent
efectroaic message

Provide the seller with appropriate evidence of having taken
delivery.

B.9. Inspection of goods

Pay, unless otherwise agreed, the costs of pre-shipment
inspection (including inspection mandated by the auvthorities
of the country of exportation).

B.10. Other obligations

Pay all costs and charges incurred in obtaining the documents
or equivalent electronic messages mentioned in A.10. and
reimburse those incurred by the seller in rendering his assistance
in accordance therewith.
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Free Carrier (... named place) FCA

“Free Carrier” means that the seller fulfils his obligation to deliver when he has handed
over the goods, cleared for export, into the charge of the carriet named by the buyer at the
named piace or point. If no precise point is indicated by the buyer, the sefler may choose
within the place or range stipulated where the carrier shall take the goods into his
charge. When, according to commercial practice, the sefler’s assistance is required in making
the contract with the carrier (such as in rzil or air transport) the seller may act at the buyer's
risk and expense.

This term may be used for any mode of transport, including multimodal transport.

“Carrier” means any person who, in a contract of carriage, undertakes to perform or to
procure the performance of carriage by rail, road, sea, air, inland waterway or by a
combination of such modes. If the buyer instructs the seller to deliver the cargo to a person,
e.g. a freight forwarder who is not a “carrier”, the seller is deemed to have fulfilled his
obligation to deliver the goods when they are in the custody of that person,

“Transport terminal™ means a railway terminal, a freight station, a container terminal or
yard, a multi-purpose cargo terminal or any similar receiving point.

“Container” includes any equipment used to ul_iitise cargo, e.g. all types of containers
and/or flats, whether ISO accepted or not, tratlers, swap bodies, ro-ro equipment, igloos,

and applies to all modes of transport.

A. THE SELLER MUST
A.1.  Provision of goods in conformity with the contract

Provide the goods and the commercial invoice, or its
equivalent electronic message, in conformity with the contract
of sale and any other evidence of conformity which may be
required by the contract.

A2, Licences, authorisations and Tormalities

Obtain at his own risk and expense any export licence or
ather official anthorisation and catry out all customs formali-
ties necessary for the exportation of the goods.

A3, Contract of carriage and insurance

fa} Contract of carriage

Mo obligation. However, if requested by the buyer or if it is
commercial practice and the buyer does not give an instruc-
tion to the contrary in due time, the selfer may contract for
carriage on usual terms at the buyer's risk and expense. The
seller may decline to make the contract and, if he does, shall
promptly notify the buyer accordingly.

(b) Contract of insurance

No obligation.

Ad. Delivery

Deliver the goods into the custody of the carrier or another
person (e.g. a freight forwarder) named by the buyer, or
chaosen by the seller in accordance with A.J.(a), at the named
place or point (e.g. transport terminal or other receiving
point) on the date or within the period agreed for delivery and
in the manner agreed or customary ai such peint. If no
specific point has been agreed, and if there are several points
available, the seller may select the point at the place of
delivery which best suits his purpose. Failing precise instruc-
tions from the buyer, the seller may deliver the goods to the

B. THE BUYER MUST
B.1. Payment of the price

Pay the price as provided in the contract of sale.

B.2. Licences, authorisations and formalities

Obtain at his own risk and expense any import licence or
ather official authorisation and carry out all customs forma-
lities for the importation of the goods and, where necessary,
for their transit through another country.

B.3. Contract of carriage

Contract at his own expense for the carriage of the goods
from the named place, except as provided for in A.3.7q).

B.4. Taking delivery

Take delivery of the goods in accordance with A 4.

R
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carrier in such a manner as the transport mode of that carrier .

and the quantity and/or nature of the goods may require.

Delivery to the carrier is completed:

(i) In the case of rail transport when the goods constitute a
wagon load (or a container load carried by rail) the seller has
to [cad the wagon or container in the appropriate manner.
Delivery is completed when the loaded wagon or container is
taken over by the railway or by another person acting on its
behalf,

When the goods do not constitute a wagon or container load,
delivery s completed when the seller has handed over the
goods at the railway receiving point or loaded them into a
vehicle provided by the railway,

(i) In the case of road transport when loading takes place at
the seller’s premises, delivery is completed when the goods
have been loaded on the vehicle provided by the buyer,

When the poods are delivered to the carrier’s premises,
delivery is completed when they have heen handed over to the
road carrier or to another person acting on his behalf.

(iit) In the case of transport by inland waterway when
loading takes place at the seller’s premises, delivery is
completed when the goods have been loaded on the carrying
vessel provided by the buyer.

When the goods are delivered to the carrier's premises,
delivery is completed when they have been handed over to the
inland waterway carrier or to another person acting on his
behalf.

(iv) In the case of sea transport when the goods constitute a
full container load (FCL), delivery is completed when the
loaded container is taken over by the sea carrier. When the
container has been carried to 2n operator of a transport
terminal acting on behalf of the carrier, the goods shall be
deerned to have been taken over when the comtainer has
entered into the premises of that terminal.

When the goods are less than a container load (LCL), or are
not to be containerised, the seller has to carry them to the
transport terminal. Delivery is completed when the goods
have been handed over to the sea carrier or 10 another person
acting on his behalf.

(v) In the case of air transport, delivery is completed when
the goods have been handed over to the air carrier or to
another person acting on his behalf.

(vi) In the case of unnamed transport, delivery is completed
when the goods have been handed over to the carrier or (o
another person acting on his behalf.

(vii) In the case of multimodal transport, delivery is com-
pleied when the goods have been handed over as specified in
{(1)-(¥1), as the case may be,

A.5. Transfer of risks

Subject to the provisions of B.5., bear 2ll risks of less of or
damage to the goods until such time as they have been
delivered in accordance with A.4. ‘

B.5. Transfer of risks

Bear a1l risks of loss of or damage to the goods from the time
they have been delivered in accordance with A4,

Should he fail to give notice in accordarnce with B.7., or

- should the carrier named by him fail to take the goods into

his charge, bear all risks of loss of or damage to the goods
from the agreed date or the expiry date of any period
stipulated for delivery, provided, however, that the goods
have been duly appropriated to the contract, that is to say,
clearly set aside or ctherwise identified as the contract goods.

el s cpikis

ST, TIPS P P

RPN




Part Two, Studies and reports on specific subjects 411

A.6. Division of costs

Subject to the provisions of B.6.

— pay all costs relating to the goods until such time as
they have been delivered to the carrer in accordance with
Ad,;

— pay the costs of customs formalities as well as all duties,
taxes, and other official charges payable upon exportation,

A.7. Notice to the buyer

Give the buyer sufficient notice that the goods have been
delivered into the custody of the carrier. Should the carrier
fail to take the goods into his charge at the time agreed, the
selier must notily the buyer accordingly.

A8, Proof of delivery, tramsport document or equivalent
electronic message

Provide the buyer at the seller’s expense, if custemary, with
the usual document in proof of delivery of the goods in
accordance with A4,

Unless the document referred to in the preceding paragraph is
the transport document, render the buyer at the latier’s
request, risk and expense, every assistance in obtaining a
transport document far the contract of carriage (for example,
a negoliable bill of lading, a non-negetiable sea waybill, an
inland waterway documenl, an air waybill, a railway con-
signment note, a road consignment note, or a multimodat
transport document).

When the seller and the buyer have agreed to communicate
electronically, the document referred to in the preceding
paragraph may be reptaced by an equivalent electronic data
interchange (EDI) message.

A9, Checking—packaging—marking

Pay the costs of those checking operations (such as checking
quality, measuring, weighing, counting) which are necessary
for the purpose of delivering the goods to the carrier,

Provide at his own expense packaging (unless it is wsual for
the particular trade to send the goods of the contract
description unpacked) which is required for the transport of
the goods, to the extent that the circumstances relating to the
transport (e.g. modalities, destination) are made known to the
seller before the contract of sale is concluded. Packaging is to
be marked appropriately.

A.10. Other ohligations

Render the buyer at the latter’s request, risk and expense,
every assistance in obtaining any documents or eqluivalcnt
electronic messages (other than those mentioned in A8.)

B.6. Division of costs

Pay ail costs relating to the goods from the time when they 3
have been delivered in accordance with A 4, '

Pay any additional costs incurred, either because he fails to
name the carrier, or the carrier named by him fails (o take the
goods into his charge at the agreed time, or because he has
failed to give appropriate notice in accordance with B.7,, 3
provided, however, that the goods have been duly appropriated 3
to the contract, that is to say, clearly set aside or otherwise
identified as the contract goods.

Pay all dulies, taxes and other official charges as well as the
costs of carrying out customs Formalities payable upon
importation of the goods and, where necessary, for their 3
transit through another country.

B.7. Notice to the seller

Give the seller sufficient notice of the name of the carrier and,
where necessary, specify the mode of wransport, as well as the
date or period for delivering the goods to him and, as the case
may be, of the point within the place where the goods should
be delivered to the carrier.

[

B.8. Praof of delivery, transport document or equivalent
elecironic message

Accept the proof of delivery in accordance with A 8.

[P

B.9. Inspection of goods

Pay, unless otherwise apreed, the costs of pre-shipment
inspection except when mandated by the authorities of the
country of exportation.

B.10. Other obligations

Pay all costs and charges incurred in obtaining the documents
or equivalent electronic messages mentioned in A.10. and
reimburse those incusted by the seller in rendering his
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issued or transmitted in the country of delivery and/or of
origin which the buyer may require for the importation of the
goods and, where necessary, for their transit through another
country.

Provide the buyer, upon request, with the necessary informa-
tion for procuring insurance.

assistance in accordance therewith and in contracting for
carriage in accordance with A.3.¢a).

Give the seller appropriate instructions whenever the seller's
assistance in contracting for carriage is required in accordance
with A .3.qa).

Free Alongside Ship (... named port of shipment) FAS

“Free Alongside Ship” means that the seller fulfils his obligation to deliver when the goods
have been placed alongside the vessel on the quay or in lighters at the named port of
shipment. This means that the buver has to bear all costs and risks of loss of or damage to

the goods from that moment.

The FAS term requires the buyer to clear the goods for export. It should not be used
when the buyer cannot carry out directly or indirectly the export formalities.

This term can only be used for sea or inland waterway transport,

A. THE SELLER MUST
A.l. Provision of goods in conformity with the contract

Provide the goods and the commercial invoice, or its equi-
valent electrenic message, in conformity with the contract of
sale and any other evidence of conformity which may be
required by the contract.

A.2. Licences, authorisations and formalities

Render the buyer, at the latter’s request, risk and expense,
every assistance in obtaining any export licence or other

official authorisation necessary for the exportation ol the
goods.

A.3. Contract of carriage and insurance

(a} Contract of carriage

No obligation.

{b) Coniract of insurance

Mo obligation.

A.d. Delivery

Deliver the goods alongside the named vessel at the loading
place named by the buyer at the named port of shipment on
the date or within the period stipulated and in the manner
customary at the port.

A5,  Transfer of risks

Subject to the provisions of B.5., bear all risks of loss of or
damage to the goods until such time as they have been
dedivered in accordance with A 4.

B. THE BUYER MUST
B.1. Payment of the price

Pay the price as provided in the contract of sale.

B.2. Licences, authorisations and formalities

Obtain at his own risk and expense any expert and import
licence or other official authorisation and carry out all
customs formalities for the exportation and importation of
the goods and, where necessary, for their transit through
another country.

B.3. Contract of carriage

Contract at his own expense for the cartiage of the goods
from the named port of shipment.

B.4. Taking delivery

Take delivery of the goods in accordance with A 4.

B.5. Transfer of visks

Bear all risks of loss of or damage te the goods from the time
they have been delivered in accordance with A .4,

Should he fail to fulfil his obligations in accordance with B.2,,
bear all additional risks of foss of or damage to the goods
incurred thereby and should he fail to give notice in
accordance with B.7., or should the vessel named by him fail

e s ek
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A.6. Division of costs

Subject to the provisions of B.6., pay all costs relating to the
goods until such time as they have been delivered in
accordatice with A 4.

A.7. Notice to the buyer

Give the buyer sufficient notice that the goods have been
delivered alongside the named vessel.

A.8. Proof of delivery, transpori document or equivalent
electronic message

Provide the buyer at the seller’s expense with the usual
document in proof of delivery of the goods in accordance
with A 4.

Unless the document referred to in the preceding paragraph is
the transport document, render the buyer at the latter’s
request, risk and expense, every assistance in obtaining a
transpert document {for example, a negotiable bill of lading,
a non-negotiable sea waybill, an inland waterway document).

When the seller and the buyer have agreed to communicate
electronically, the document referred to in the preceding
paragraphs may be replaced by an equivalent ¢lectronic data
interchange (EDI) message.

A2, Checking—packaging—marking

Pay the costs of those checking operations (such as checking
quality, measuring, weighing, counting) which are necessary
for the purpose of placing the goods at the disposal of the
buyer.

Provide at his own expense packaging (unless it is usual for
the particular trade to ship the goods of the contract
description unpacked) which is required for the transport of
the goods, to the extent that the circumstances relating to the
transport (e.g. modalities, destination) are made known to the
seller before the contract of sale is concluded. Packaging is to
be marked appropriately.

to artive on time, or be unable to take the goods, or close for
cargo carlier than the stipulated time, bear all risks of loss of
or damage to the goods from the agreed date or the expiry
date of the period stipulated for delivery, provided, however,
that the goods have been duly appropriated to the contract,
that is to say, clearly set aside or otherwise identified as the
contract goods.

B.§5. Division of costs

Pay all costs relating to the goods from the time they have
been delivered in gccordance with A 4,

Pay any additional costs incurred, either because the vessel
named by him has failed to arrive on titne, or will be unable
to take the goods, or will close for cargo earlier than the
stipulated time, or becanse the buyer has failed to fulfil his
obligations in accordance with B.2., or (o give appropriate
notice in accordance with B.7., provided, however, that the
goods have been duly appropriated to the contract, that is to
say, clearly set aside or otherwise identified as the contract
goods.

Pay all duties, taxes and other official charges as well as the
costs of carrying out customs formalities payable upon
exportation and importation of the goods and, where necessary,
for their transit through another country.

Pay all costs and charges incurred by the seller in rendering
sssistance in accordance with A2,
B.7. Notice to the seller

Give the seller sufficient notice of the vessel name, loading
place and required delivery time.

B.8. Proof of delivery, transport document or equivalent
electronic message

Accept the proof of delivery in accordance with A 8.

B.9. Inspection of goods

Pay, unless otherwise agreed, the costs of pre-shipment
inspection (including inspection mandated by the authorities
of the country of exportation).
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A.10.  Other obligations

Render the buyer at the latter’s request, risk and expense,
every assistance in obtaining any documents or equivalent
clectronic messages (other than those mentioned in A8)
issued or transmitted in the country of shipment and/or of
origin which the buyer may require for the exportation
and/or importation of the goods and, where necessary, for
their transit through another country.

Provide the buyer, upon request, with the necessary informa-
tion for procuring insurance.

B.10. Other obligations

Pay all costs and charges incurred in obtaining the documents
or equivalent electronic messages mentioned in A.10. and
reimburse those incurred by the seller in rendering his
assistance in accordance therewith.

Free on board (... named port of shipment) FOB

“Free on Board™ means that the seller fuifils his obligation to deliver when the goods have
passed over the ship’s rail at the named port of shipment. This means that the buyer has to
bear all costs and risks of loss of or damage to the goods from that point.

The FOB term requires the seller to clear the goods for export.

This termt can only be used for sea or inland waterway transport. When the ship’s rail
serves no practical purpose, such as in the case of roll-on/roll-off or container traffic, the

FCA term is more appropriate {0 use.

A. THE SELLER MUST
A.1.  Provision of goods in conformity with the contract
Provide the poods and the commercial invoice, or its
equivalent electronic message, in conformity with the contract
of sale and any other evidence of conformity which may be
required by the contract.
A.2. Licences, authorisations and formalities
Obtain at his own risk and expense any export licence or

other official authorisation and carry out all customs for-
malities necessary for the exportation of the goods.

A.3. Contract of carriage and insurance

(@) Contract of carriage

No obligation.

(b) Contract of insurance

Na obligation.

Ad. Delivery

Deliver the goods on board the vessel named by the buyer at
the named port of shipment on the date or within the period
stipulated and in the manner customary at the port.

A5, Transfer of risks
Subject to the provisions of B.5., bear all risks of loss of or

damage to the goods until such time as they have passed the
ship’s rail at the named port of shipment.

B. THE BUYER MUST
B.1. Pavment of the price

Pay the price as provided in the contract of sale.

B.2. Licences, authorisations and formalities

Obtain at his own risk and expense any import Licence or
other official authorisation and carry out all customs for-
malities for the importation of the goods and, where
necessary, for their transit through another country.

B.3. Contract of carriage

Contract at his own expense for the carriage of the goods
from the named port of shipment.

B.4. Taking delivery

Take delivery of the goods in accordance with A.4.

B.5. Transler of risks

Bear all risks of loss of or damage to the goods from the time
they have passed the ship’s rail at the named port of
shipment.
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A.6. Divislon of cosis

Subject to the provisions of B.6.

— pay all costs relating to the goods uniil such time as
they have passed the ship's rail at the named port of
shipment;

— pay the costs of customs formalities necessary for
exportation as weil as all duties, taxes and other official
charges payable upon exportation.

A,7. Notice to the buyer

Give the buyer sufficient notice that the goods have been
delivered on board.

A8, Proof of delivery, transport document or equivalent
electronic message

Provide the buyer at the seller’s expense with the usual
document in proof of delivery in accordance with A4,

Unless the document referred to in the preceding paragraph is
the transport document, render the buyer, at the latter’s
request, risk and expense, every assistance in obtaining a
transport document for the contract of carriage (for example,
a negotiable bill of lading, a non-negotiable sea waybill, an
inland waterway document, or a multitnodal transport docu-
ment).

Where the seller and the buyer have agreed to communicate
electronically, the document referred to in the preceding
paragraph may be replaced by an equivalent electronic data
interchange (EDI} message.

A.9. Checking—packaging—marking

Pay the costs of those checking operations (such as checking
quality, measuring, weighing, counting} which are necessary
for the purpose of delivering the goods in accordance with
Ad

Provide at his own expense packaging (unless it is usual for
the particular trade to ship the goods of the contract
description unpacked) which is required for the transport of
the goods, to the extent that the circumstances relating to the
transport (e.g. modalitics, destination) are made known to the
seller befare the contract of sale is concluded. Packaging is to
be marked appropriately.

Should he fail to give notice in accordance with B.7., or
should the vessel named by him fail to arrive on time, or be
unable to take the goods, or close for cargo earlier than the
stipulated time, bear all risks of loss of or damage to the
goods from the agreed date or the expiry date of the period
stiputated for delivery, provided, however, that the goods
have been duly appropriated to the contract, that is to say,
clearly set aside or otherwise identified as the contract goods.

B.6. Division of costs

Pay all costs relating to the goods from the time they have
passed the ship’s rail at the named port of shipment,

Pay any additional costs incurred, either because the vessel
named by him has failed to arrive on time, or is unable to
take the goods, or will close for carge ecarlier than the
stipulated date, or because the buyer has failed to give
appropriate notice in accordance with B.7., provided, how-
ever, that the goods have been duly appropriated to the
contract, that is to say, clearly set aside or otherwise identified
as the contract goods.

Pay all duties, taxes and other official charges as well as the
costs of carrying out customs formalities payable upon
importation of the goods and, where necessary, for their
transit through another country.

B.7. Naotice to the seller

Give the seller sufficient notice of the vessel name, loading
point and required delivery time.

B.8. Proof of delivery, tramsport document or equivalent
electronic message

Accept the proof of delivery in aceordance with A8,

B.9. Inspection of goods

Pay, unless otherwise agreed, the costs of prefshipmcnt
inspection except when mandated by the authorities of the
country of export.
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A, 10. Other obligations

Render the buyer at the latter’s request, risk and expense,
every assistance in obtaining any documents or equivalent
electronic messages (other than those mentioned in A.8.)
issued or transmitted in the country of shipment and/or of
origin which the buyer may require for the importation of the

goods and, where necessary, for their transit through another
country.

Provide the buyer, upon request, with the necessary informa-
tion for procuring insurance,

B.10. Other obligations

Pay all costs and charges incurred in obtaining the documents
or equivalent electronic messages mentioned in A.10. and
reimburse those incurred by the seller in rendering his
assistance in accordance therewith.

Cost and Freight (... named port of destination) CFR

“Cost and Freight™ means that the seller must pay the costs and freight necessary to bring
the goods to the named port of destination but the risk of loss of or damage to the goods, as
well as any additional costs due to events occurring after the time the goods have been
delivered on board the vessel is transferred from the seller to the buyer when the goods pass

the ship’s rail in the port of shipment.

The CFR term requires the seller to clear the goods for export.

This term can only be used for sea and inland waterway transport. When the ship’s rail
serves no practical purpose, such as in the case of roll-on/roll-off or container traffic, the

CPT term is more appropriate to use.

A. THE SELLER MUST
A.l.  Provision of goods in conformity with the contract

Provide the goods and the commercial invoice, or its
equivalent electronic message, in conformity with the contract
of sale and any other evidence of conformity which may be
required by the contract.

A2, Licences, authorisations and formalities

Obtain at his own risk and expense any export licence or
other official authorisation and carry out all ¢customs formali-
ties necessary for the exportation of the goods.

A3, Contract of carriage and insurance

fa) Contract of corriage

Contract on usual terms at his own expense for the carriage of
the goods to the named port of destination by the usual route
in a seagoing vessel (or inland waterway vessel as appropriate)
of the type normally used for the transport of goods of the
contract description.

(b} Contract of insurgnce

No obligation,

A.d.  Delivery

Dreliver the goods on board the vessel at the port of shipment
on the date or within the period stipulated.

B. THE BUYER MUST
B.1. Payment of the price

Pay the price as provided in the contract of sale.

B.2. Licences, authorisations and formalities

Obtain at his own risk and ¢xpense any import licence or
other official authosisation and carry out all customs formali-
ties for the importation of the goods and, where necessary, for
their transit through another country.

B.3.  Contract of carriage

No obligation,

B.4. Taking delivery

Accept delivery of the goods when they have been delivered in
accordance with A .4. and receive them from the carrier at the
named port of destination.
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A.5, Transfer of risks

Subject to the provisions of B.3., bear all risks of loss of or
damage to the goods until such time as they have passed the
ship’s rail at the port of shipment.

A.6. Division of costs

Subject to the provisions of B 6.

— pay all costs relating to the goods until they have been
delivered in accordance with A.4. as well as the freight and all
other costs resulting from A.3.{a), including costs of loading
the poods on board and any charges for unloading at the port
of discharge which may be levied by regutar shipping lines
when contracting for carriage;

- pay the costs of customs formalities necessary for
exportation as well as all duties, taxes and other official
charges payable wpon exportation.

A.7. Notice to the buyer

Give the buyer sufficient notice that the goods have been
delivered on board the vessel as well as any other notice
required in order to allow the buyer te take measures which
are normally necessary to enable him to take the goods.

A.8. Proof of delivery, transport document or equivalent
electronic message

Unless otherwise agreed, at his own expense provide the buyer
without delay with the usual transport document for the
agreed port of destination.

This document {for example, a negotiable bill of lading, a
nen-negotiable sea waybill or an inland waterway document)
must cover the contract goods, be dated within the period
agreed for shipment, enable the buyer to claim the goods
from the carrier at destinatior and, unless otherwise agreed,
enable the buyer to sell the goods in transit by the transfer of
the document to a subsequent buyer (the negotiable bill of
lading) or by notification to the carrier.

When such a transport document is issued in several originals,
a full set of originals must be presented to the buyer. If the
transport document contains a reference to a charter party,
the seller must also provide a copy of this latter document.

Where the seller and the buyer have agreed to communicate
electronically, the document referred to in the preceding
paragraphs may be replaced by an equivalent ¢lectronic data
interchange (EDI) message,

B.5. Transfer of risks

Bear all risks of loss of or damage to the goods from the time
they have passed the ship's rail at the port of shipment,

Should he fail to give notice in accordance with B.7., bear all
risks of loss of or damage to the goods from the agreed date
or the expiry date of the pertod fixed for shipment, provided,
however, that the goods have been duly appropriated to the
contract, that is to say, clearly set aside or otherwise identified
as the contract goods.

B.6. Division of costs

Subject to the provisions of A.3., pay all costs refating to the
goods from the time they have been delivered in accordance
with A.4. and, unless such costs and charges have been levied
by regular shipping lines when contracting for carriage, pay
all costs and charges relating to the goods whilst in transit
until their arrival at the port of destination, as well as
unloading costs including lighterage and wharfage charges.

Should he fail to give notice in accordance with B.7., pay the
additional costs thereby incurred for the goods from the
agreed date or the expiry date of the period fixed for
shipment, provided, however, that the goods have been duly
appropriated to the contract, that is to say, clearly set aside or
atherwise identified as the contract goods.

Pay all duties, taxes and other official charges as well as the
costs of carrying oot customs formalities payable uwpon
importation of the goods and, where necessary, for their
transit through another country.

B.7. Notice to the seller

Whenever he is entitled to determine the time for shipping the
goods and/or the port of destination, give the seller sufficient
notice thereof,

B.8. Proof of delivery, franspori document or equivalent
electronic message

Accept the fransport document in accordance with A.8. if it is
in conformity with the contract.
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A.9. Checking—packaging-—marking

Pay the costs of those checking operations {such as checking
quality, measuring, weighing, counting) which are necessary
for the purpose of delivering the goods in accordance with
Ad,

Provide at his own expense packaging {unless it is usual for
the particalar trade to ship the goods of the contract
description unpacked) which is required for the transport of
the goods arranged by him. Packaging is to be marked
appropriately.

A 10, Other obligations

Renider the buyer at the latter's request, risk and expense,
every asgistance in obtaining any documents or equivalent
electronic messages (other than those mentionsd in A.8.)
issued or transmitted in the country of shipment and/or of
origin which the buyer may require for the importation of the
goods and, where necessary, for their transit through another
country.

Provide the buyer, upon request, with the necessary informa-
tion for procuring insurance.

B.9. Imspection of goods

Pay, unless otherwise agreed, the costs of pre-shipment
inspection except when mandated by the authorities of the
country of exportation.

B.10. Other chligations

Pay all costs and charges incurred in obtaining the documents
or equivalent electronic messages mentioned in A.10. and
reimburse those incurred by the seller in rendering his
assistance in accordance therewith.

Cost, insurance and freight (... named port of destimation) CIF

“Cost, Insurance and Freight™ means that the seller has the same obligations as under
CFR but with the addition that he has to procure marine insurance against the buyer's risk
of loss of or damage to the goods during the carriage. The seller contracts for insurance and

pays the insurance premium.

The buyer should note that under the CIF term the seller is only required to obtain

insurance on minimum coverage,

The CIF term requires the seller to clear the goods for export.

This term can only be used for sea and inland waterway transport, When the ship’s rail
serves no practical purposes such as in the case of roll-on/roll-off or container traffic, the

CIP term is more appropriate to use.

A. THE SELLER MUST
A1, Provision of goods in conformity with the contract

Provide the goods and ihe commercial invoice, or its
equivalent electronic message, in conformity with the contract
of sale and any other evidence of conformity which may be
reguired by the contract.

A2, Licences, authorisations and formalities
Obtain at his own risk and expense any export licence or

other official authorisation and carry out all customs formali-
ties necessary for the exportation of the goods.

A.3. Contract of cartiage and insurance

(a) Contract of carrioge

Contract o usual terms at his own expense for the carriage of
the goods to the named port of destination by the usual route

B. THE BUYER MUST
B.1. Payment of the price

Pay the price as provided in the contract of sale.

B.2. Licences, anthorisations and formalities

Obtain at his own risk and expense any import licence or
other official authorisation and carry out all customs formali-
ties for the importation of the goods and, where necessary, for
their transit through another country.

B.3. Contract of carriage

No obligation.

EL K
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in a seagoing vessel {or inland waterway vessel as appropriate)
of the type normally wsed for the transport of goods of the
contract description.

(&)  Comtract of insurance

Obtain at his own expense cargo insurance a5 agreed in the
contract, that the buyer, or any other person having an
insurable interest in the goods, shall be entitled to claim
directly from the insurer and provide the buyer with the
insurance policy or other evidence of insurance cover.

The insurance shzll be contracted with underwriters or an
insurance company of good repute and, failing express
agreement to the contrary, be in accordance with minimum
cover of the Institute Cargo Clauses (Institute of London
Underwriters) or any similar set of clauses. The duration of
insirance cover shall be in accordance with B.5. and B.4.
When required by the buyer, the seller shall provide at the
buyer’s expense war, strikes, riots and civil commotion risk
tnsurances if procurable. The minimum insurance shall cover
the price provided in the contract plus ten per cent {i.e. 110%)
and shall be provided in the currency of the contract.

A4,  Delivery

Deliver the geods on board the vessel at the port of shipment
on the date or within the peried stipulated,

A5, Transfer of risks

Subject to the provisions of B.5., bear all risks of loss of or
damage to the goods until such time as they have passed the
ship’s rail at the port of shipment.

A.6. Division of costs

Subject to the provisions of B.6.

— pay all costs relating to the goods until they have been
delivered in accordance with A 4., as well as the freight and
all other costs resulting from A.3., including costs of loading
the goods on board and any charges for unloading at the port
of discharge which may be levied by regular shipping lines
when contracting for carriage;

— pay the costs of customs formalities necessary for
exportation as well as all duties, taxes and other official
charges payable upon exportation.

A.7.  Notice to the buyer

Give the boyer sufficient notice that the goods have been
delivered on board the vessel as well as any other notice
required in order to allow the buyer to take measures which
are normally necessary to enable him to take the goods.

B.4. Taking delivery

Accept delivery of the goods when they have been delivered in
accordance with A.4. and receive them from the carrier at the
named port of destination.

B.5. Tramsfer of risks

Bear all risks of loss of or damage to the goods from the time
they have passed the ship’s rail at the port of shipment,

Should he fail to give notice in accordance with B.7., bear all
risks of loss of or damage to the goods ftom the agreed date
or the expiry date of the period fixed for shipment, provided,
however, that the goods have been duly appropriated to the
contract, that is to say, cleatly set aside or otherwise identified
as the contract goods.

B.6. Division of costs

Subject to the provisions of A.3., pay all costs relating to the
goods from the time they have been delivered in accordance
with A 4. and, unless such costs and charges have been levied
by regular shipping lines when contracting for carriage, pay
all costs and charges relating to the goods whilst in transit
until their arrival at the port of destination, as well as
unloading costs including lighterage and wharfage charges.

Should he fail to give notice in accordance with B.7., pay the
additional costs thereby incurred for the goods from the
agreed date or the expiry date of the period fixed for
shipment, provided, however, that the goods have been duly
appropriated to the contract, that is {o say, clearly set aside or
otherwise identified as the contract goods.

Pay all duties, taxes and other official charges as well as the
costs of carrying out customs formalities payable upon
importation of the goods and, where necessary, for their
transit through another country.

B.7. Notice to the seller

Whenever he is entitled to determine the time for shipping the
goods and/or the port of destination, give the seller sufficient
notice thereof.

T
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AR, Proof of delivery, transport document or equivalent
electronic message

Unless otherwise agreed, at his own expense provide the buyer
without delay with the usnal transport document for the
agreed port of destination.

This document (for example, a negotiable bill of lading, =
non-negotiable sea waybill or an inland waterway document)
must cover the contract goods, be dated within the period
agreed for shipment, enable the buyer to claim the goods
from the carrier at destination and, unless otherwise agreed,
enable the buyer to sell the goods in transit by the ransfer of
the document to a subsequent buyer {the negotiable bill of
lading) or by notification to the carrier.

When such a transport document is issued in several criginals,
a full set of originals must be presented to the buyer. I the
transport document coniains a reference to a charter party,
the seller must also provide a copy of this latter document.

Where the seller and the buyer have agreed to commaunicate
electronically, the document referred to in the preceding

paragraphs may be replaced by an equivalent electronic data
interchange {EI}) message.

A9, Checking—packaging—marking

Pay the costs of those checking operations (such as checking
quality, measuring, weighing, counting) which are necessary
for the purpose of delivering the goods in accordance with
Ad,

Provide at his own expense packaging {unless it is usual for
the  particular trade to ship the goods of the contract
description unpacked) which is required for the transport of
the goods arranged by him. Packaging is to be marked
appropriately.

A.10.  Other obligations

Render the buyer at the latter's request, risk and expense,
every assistance in obtaining any documents or equivalent
electronic messages {other than those mentioned in A8.)
issued or transmitted in the country of shipment and/or of
origin which the buyer may require for the importation of the
goods and, where necessary, for their transit through another
country.

B.8. Proof of delivery, transport document or equivalent
electronic message

Accept the transport document in accordance with A.8. if it is
in conformity with the contract.

B.9. Inspection of goods

Pay, unless otherwise agreed, the costs of pre-shipment
inspection except wher mandated by the authorities of the
country of exportation.

B.19. Other obligations

Pay all costs and charges incurred in obtaining the documents
or equivalent elecironic messages mentioned in A.10. and
retmburse those incurred by the seller in rendering his
assistance in accordance therewith.

Provide the seller, upon request, with the necessary informa-
tion for procuring insurance.

Carriage paid to (... named place of destination) CPT

“Carriage paid to...”” means that the seller pays the freight for the carriage of the goods to
the named destination, The risk of loss of or damage to the goods, as well as any addltl_ongl
costs due to events occurring afte the time the goods have been delivered 1o the carrier is
rransferred from the seller to the buyer when the goods have been delivered into the custody

of the carrier.

“Cartier” means any person who, in a contract of carriage, undertakes to perform or to
procure the performance of carriage. by rail, road, sea, air, intand waterway or by a

combination of such modes.

If subsequent carriers are used for the carriage 10 the agreed destination, the risk passes
when the goods have been delivered to the first carrier.

The CPT term requires the seller to clear the goods for export.

This term may be used for any mode of trangport including multimodal transport.

CANCRETPR
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A. THE SELLER MUST
A.d. Provision of goods in conformity with the contract

Provide the goods and the commercial invoice, or its
equivalent electronic message, in conformity with the contract
of sale and any other evidence of conformily which may be
required by the contract.

A.2. Licences, authorisations and formalities

Obtain at his own risk and expense any export licence or
other official authorisation and carry cut all customs formali«
ties necessary for the exportation of the goods.

A.3. Contract of carriage and insurance

(2} Contract of carrigge

Contract on usual terms at his own expense for the carriage of
the goods to the agreed point at the named place of
destination by a usual route and in a customary manner. If a
point is not agreed or is not determined by practice, the seller
may select the point at the named place of destination which
best suits his purpose.

(b))  Centract of insurance

No obligation.

A4, Delivery

Deliver the goods into the custody of the carrier or, if there
are subsequent cazriers, to the first carrier, for transportation
to the named place of destination on the date or within the
period stipulated.

A.5. Transfer of risks

Subject to the provisions of B.S., bear all risks of loss of or
damage to the goods until such time as they have been
delivered in accordance with A 4.

A.6. Division of costs

Subject to the provisions of B.6.

— pay all costs relating to the goods until they have been
delivered in accordance with A.4., as well as the freight and
all other costs rtesulting from A.3.(a), including costs of
loading the goods and any charges for unloading at the place
of destination which may be included in the freight or
incurred by the seller when contracting for carriage;

— pay the costs of customs formalities necessary for
exportation as well as all duties, taxes or other official charges
payable upon exportation.

B. THE BUYER MUST
B.1. Payment of the price

Pay the price as provided in the contract of sale.

B.2. Licences, authorisations and formatities

Obtain at his own risk and expense any import licence or
other official authorisation and carry out all customs formali-
ties for the importation of the goods and, where necessary, for
their transit through another country.

R.3. Contract of carriage

No obligation.

B.4. Taking delivery

Accept delivery of the goods when they have been delivered in
accordance with A.4. and receive them from the carrier at the
named place of destination.

B.5. Transfer of risks

Bear all risks of loss of or damage to the goods from the time
they have been delivered in accordance with A4,

Shauld he Fail to give notice in accordance with B.7., bear all
risks of the goods from the agreed date or the expiry date of
the period fixed for delivery, provided, however, that the
goods have been duly appropriated to the contract, that is to
say, clearly set aside or otherwise identified as the contract
goods.

B.6. Division of costs

Subject to the provisions of A.3.(g), pay all costs relating to
the goods from the time they have betn delivered in
accordance with A.4. and, unless such costs and charges have
been included in the freight or incurred by the seller when
contracting for carriage in accordance with A.3.fa}, pay all
costs and charges relating to the goods whilst in transit unti!
their arrival at the agreed place of destination, as well as
unloading costs,

Should he fail to give notice in accordance with B.7., pay the
additional costs thereby incurred for the goods from the
agreed date or the expiry date of the period fixed for dispgtch,
provided, however, that the goods have been duly appropriated
to the contract, that is to say, clearly set aside or otherwise
identified as the contract goods.

b
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A.7. Notice to the buyer

Give the buyer sufficient notice that the goods have been
delivered in accordance with A 4. as well as any other notice
required in order to allow the buyer 10 take measures which
are normally necessary to ¢nable kim to take the goods.

A.8. Proof of delivery, transport document or equivalent
electronic message

Provide the buyer at the setler's expense, if customary, with
the usual transport document (for example a negotiable bill of
lading, a non-negotiable sea waybill, an inland waterway
document, an air waybill, a railway consighment note, a road
consignment note, or a multimodal transport document),

Where the seller and the buyer have agreed to communicate
electronicalty, the document referred to in the preceding
paragraph may be replaced by an equivalent electronic data
imterchange {(EDT) message.

A9. Checking—packaging—marking

Pay the costs of those checking operations (such as checking
goality, measuring, weighing, counting) which are necessary
for the purpose of delivering the goods in accordance with
Ad,

Provide at his own expense packaging {unless it is usual for
the particular trade to send the goods of the contract
description unpacked) which s required for the transport of
the poods arranged by him. Packaging is to be marked
appropriately.

A.10. Other obligations

Render the buyer at the latter’s request, risk and expense,
every assistance in obtaining any documents or equivalent
clectronic messages (other than those mentioned in A8.)
issued or transmitted in the country of dispatch and/or of
origin which the buyer may require for the importation of the
goods and, where necessary, for their transit through another
country.

Provide the buyer, upon request, with the necessary informa-
tion for procuring insurance.

Pay all duties, taxes and other official charges as well as the
costs of carrying out customs formalities payable upon
importation of the goods and, where necessary, for their
transit through another country.

B.7. Notice to the seller

Whenever he is entitled o determine the time for dispatching
the goods and/or the destination, give the seller sufficient
notice thereof. :

B.8, Proof of delivery, transport document or equivalent
electronic message

Accept the transport document in accordance with A.8. if it is
in conformity with the contract.

B.9. Inspection of goods

Pay, unless otherwise agresd, the costs of pre-shipment
inspection except when mandated by the authorities of the
country of expertation.

B .10, Other cbligations

Pay all costs and charges incutred in obtaining the documents
or equivalent electronic messages mentioned in A.10. and
reimburse those incurred by the seller in rendering his
assistance in accordance therewith,

Carriage and insurance paid to (... named place of destination) CIP

“Carriage and insurance paid to...” means that the seller has the same oblig_ations as um:le‘r
CPT but with the addition that the seller has to procure cargo insurance against the buyer's
risk of loss of or damage to the goods during the carriage. The seller contracts for insurance

and pays the insurance premium.

The buyer should note that under the CIP term the seller is only required to obtain

insurance on minimum coverage.

The CIP term requires the seller to clear the goods for export.

This 1erm may be used for any mode of transport including multimodal transport.

M e e
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A, THE SELLER MUST

A1, Provision of goods in conformity with the contract

Provide the goods and the commercial invoice, or ifs
equivalent electronic message, in conformity with the contract
of sale and any other evidence of conformity which may be
required by the contract,

A2. Licences, authorisations and formalities

Obtain at his own risk and expense any export licence or
other official authorisation and carry out all customs formali-
ties necessary for the exportation of the goods.

A.3. Contract of carriage and insurance

(a} Contract of carriage

Contract on usual terms at his own expense for the carriage of
the goods to the agreed point at the named place of
destination by a usual route and in a customary manner. If a
point is not agreed or is not determined by practice, the seller
may select the point at the named place of destination which
best suits his purpose.

(b))  Contraci of insurance

Obtain at his own expense cargo insurance as agreed in the
contract, that the buyer, or any other person having an
insurable interest in the goods, shall be entitled to claim
directly from the insurer and provide the buyer with the
insurance policy or other evidence of insurance cover.

The insurance shall be contracted with underwriters or an
insurance company of pgood repute and, failing express
agreement io the contrary, be in accordance with minimum
cover of the lnstitute Cargo Clauses (Institute of London
Underwriters) or any similar set of clauses. The duration of
insurance cover shall be in accordance with B.5. and B.4.
When required by the buyer, the seller shall provide at the
buyer’s expense war, strikes, riots and <civil commotion risk
insurances if procurable. The minimum insurance shall cover
the price provided in the contract plus ten per ceat {i.c. 110%)
and shall be provided in the currency of the contract,

Ad, Delivery

Deliver the goods into the custody of the carrier ot, if there
are subsequent carriers, fo the first carrier, for transportation
to the named place of destination on the date or within the
period stipulated.

A.5. Transfer of visks

Subject to the provisions of B.3., bear all risks of loss of or
damage to the goods until such time as they have been
deltvered in accordance with A.4.

B. THE BUYER MUST

B.1. Payment of the price

Pay the price as provided in the contract of sale.

B.2. Licences, anthorisations and formalities

Obtain at his own risk and expense any import licence or
other official anthorisation and carry out all customs formali-
ties for the importation of the poods and, where necessary, for
their transit through another country.

B.3. Contract of carriage

No obligation.

B.4. Taking delivery

Accept delivery of the goods when they have beent delivered in
aceordance with A.4. and receive them from the carrier at the
named port of destination.

B.5. Transfer of risks

Bear all risks of loss of or damage to the goods from the time
they have been delivered in accordance with A.4.

Should he fail to give notice in accordance with B.7., bear all
risks of the goods from the agreed date or the expiry date of
the period fixed for delivery provided, however, thatl the
goods have been duly appropriated to the contract, that is to
say, clearly set aside or otherwise identified as the contract
goods.
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A.6. Division of costs

Subject to the provisions of B.6.

— pay all costs relating to the goods until they have been
delivered in accordance with A.4. as well as the freight and all
other costs resulting from A3, including costs of loading the
goods and any charges for unloading at the place of
destination which may be included in the freight or incurred
by the seller when contracting for carriage;

— pay the costs of customs formalities necessary for
exportation as well ag all duties, taxes or other official charges
payable upon exportation.

A.7. Netice to the buyer

Give the buyer sufficient notice that the goods have been
delivered in accordance with A.4. as well as any other notice
required in order to allow the buyer to take measures which
are normally necessary to enable him to take the goods.

A.8. Proof of delivery, transport document or equivalent
electronic message

Provide the buyer at the seller's expense, il customary, with
the usual transport document (for ¢xample, a negotiable bill
of lading, a non-negotiable sea waybill, an inland waterway
document, an air waybill, a railway consignment note, a road
consignment note or a multimodal transport document).

Where the seller and the buyer have agreed to communicate
electronically, the document referred to in the preceding
paragraph may be replaced by an equivaient electronic data
interchange (EDI} message.

A9, Checking—packaging—marking

Pay the costs of those checking operations (such as checking
quality, measuring, weighing, counting) which are necessary
for the purpose of delivering the goods in accordance with
Ad.

Provide at his own expense packaging (unless it is usual for
the particular trade to send the goods of the contract
description unpacked) which is required for the transport of
the goods arranged by him. Packaging is to be marked
appropriately.

A.10. Other obligations

Render the buyer at the latter's request, risk and expense,
every assistance in obtaining any documents or equivalent
clectronic messages (other than those mentioned in A.B)
issued or transmitted in the country of dispatch and/or of
origin, which the buyer may require for the importation of the
goods and where necessary, for their transit through another
COURtTY.

B.6. Division of costs

Subject to the provisions of A.3., pay all costs relating to the
goods from the time they have been delivered in accordance
with A4, and, unless such costs and charges have been
included in the freight or incurred by the seller when
contracting for carriage in accordance with A.3.(q), pay all
costs and charges relating to the goods whilst in transit until
their arrival at the agreed place of destination. as well as
wnloading costs,

Should he Fail to give notice in accordance with B.7,, pay the
additional costs thereby incurred for the goods from the
agreed date or the expiry date of the period fixed {or dispatch
provided, however, that the goods have been duly appropriated
to the contract, that is to say, clearly set aside or otherwise
identified as the contract goods.

Pay all duties, taxes and other official charges as well as the
costs of carrying out customs formalitics pavable upon
importation of the goods and, where necessary, for their
transit through another country.

B.7. Notice to the seller

Whenever he is entitled to determine the time for dispatching
the goods and/or the destination, give the seller sufficient
notice thereof.

B.8. Proof of delivery, transport document or equivalent
electronic message

Accept the transport document in accordance with A 8. if it is
in conformity with the contract.

B.%. Inspection of goods

Pay, unless otherwise agreed, the costs of pre_-shipmem
inspection except when mandated by the authorities of the
counity of exportation.

B.10. Other obligations

Pay all costs and charges incurred in obtaining the documents
ot equivalent electronic messages mentioned in A.10 and
reimburse those incurred by the seller in rendering Hhis
assistance in accordance therewith,

Provide the seller, upon request, with the necessary informa-
tion for procuring insurance.
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Delivered at fromtier (... named place) DAF

“Delivered at Frontier” means that the seller fulfils his obligation to deliver when the
goods have been made available, cleared for export, at the named potnt and place at the
frontier, but before the customs border of the adjoining country, The term “frontier™ may be
used for any frontier including that of the country of export. Therefore, it is of wvital
importance that the frontier in question be defined precisely by always naming the point and

place in the term.

The term ig primarily intended to be used when goods are to be carried by rail or road, but

it may be used for any mode of transport.

A, THE SELLER MUST

A.l. Provisionr of goods in conformity with the contract

Provide the goods and the commercial inveice, or its
equivalent electronic message, in conformity with the contract

of sale and any other evidence of conformity which may be
required by the contract.

A.2. Licences, authorisations and formalities

Obtain at his own risk and expense any export licence or
other official autherisation or other document necessary for
placing the goods at the buyer's disposal. Carry out all
customs formalities for the exportation of the goods to the
named place of delivery at the frontier angl, where necessary,
for their prior transit through another country.

A.3. Contract of carriage and insurance

{a) Contract of eaqrriage

Contract at his own expense for the carriage of the goods by a
usual route and in a customary manner to the named point at
the place of delivery at the frontier (including, if necessary,
for their transit threugh another country).

If a point at the named place of delivery at the frontier is not
agreed or is not determined by practice, the seller may select
the point at the named place of delivery which best suits his
purpose.

(5) Confract of insurance

No obligation.

A.4. Delivery

Place the goods at the disposal of the buyer at the named
place of delivery at the frontier on the date or within the
period stipulated.

A.5, Transfer of risks

Subject to the provisions of B.5., bear all risks of loss of or
damage to the goods until such time as they have been
delivered in accordance with A4,

B. THE BUYER MUST

B.1. Payment of the price

Pay the price as provided in the contract of sale.

B.2. Licences, avthorisations and formalities

Obtain at his own risk and expense any import licence or
other official authorisation and carry out all customs formali-
ties at the named point of delivery at the frontier or elsewhere
for the importation of the goods and, where necessary, for
their subsequent transport.

B.3. Contract of carriage

No obligation.

B.4. Taking delivery

Take delivery of the goods as soon as they have been placed
a1 his disposal in accordance with A.4.

B.5. Transfer of risks

Bear all risks of loss of or damage to the goods from the time
they have been placed at his disposal in accordance with A4,

Should he fail te give notice in accordance with B.7., bear all
risks of loss of or damage to the goods from the agreed date
or the expiry date of the period stipulated for delivery
provided, however, that the goods have been duly appropriated
to the contract, that is to say, clearly set aside or otherwise
identified as the contract goods.
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A.6. Division of costs

Subject to the provisions of B.6.

— pay all costs of the goods until they have been delivered
in accordance with A.4. as well as in addition to costs
resulting from A.3.(a), the expenses of discharge operations
(including liphterage and handling charges}, if it is necessary
or customary for the goods 1o be discharged on their arrival
at the named place of delivery at the frontier, in order to
place them at the buyer’s disposal;

— pay the costs of customs formalities necessary for
exportation as well as all duties, taxes or other official charges
payable upon exportation and, where necessary, for their
transit through another country prior to delivery in accordance
with A4,

A.7. Netice to the buyer

Give the buyer sufficient notice of the dispatch of the goods
to the named place at the frontier as well as any other notice
required in order to allow the buyer to take measures which
are normally necessary to enable him to take the goods.

A8, Proof of delivery, transport document or eguivalent
electronic message

Provide the buyer at the seller’s expense with the usual
document or other evidence of the delivery of the goods at the
named place at the frontier.

Provide the buyer at the latter’s request, risk and expense,
with a through document of transport normally obtained in
the country of dispatch covering on usual terms the transport
of the goods from the point of dispatch in that country to the
place of finai destination in the country of importation named
by the buyer.

Where the seller and the buyer have agreed to communicate
electronically, the document referred to in the preceding
paragraph may be replaced by an equivalent electronic data
interchange (EDI) message.

A.9. Checking—packaging—marking

Pay the costs of those checking operations (such as checking
quality, measuring, weighing, counting) which are necessary
for the purpose of delivering the goods in accordance with
Ad

Provide at his own expense packaging (unless it is usual for
the particular trade to deliver the goods of the contract
description unpacked) which is required for the delivery of the
goods at the frontier and for the subsequent transport 10 the
extent that the circumstances (e.g. modalities, destination) are
made known to the seller before the contract of sale is
concluded. Packaging is to be marked appropriately.

A.10.  Other obligations

Render the buyer at the latter’s request, risk and expense,
every assistance in obtaining any documents or equivalent
electronic messages (other than those mentioned in A.8.)
issued or transmitted in the country of dispatch and/er ongin
which the buyer may require for the importation of the goods
and, where necessary, for their transit through another
country.

B.6. Division of costs

Pay all costs relating to the goods from the time they have
been placed at his disposal in accordance with A 4.

Should he fail to take delivery of the goods when they have
been placed at his disposal in accordance with A 4., or to give
notice in accordance with B.7., bear all additional costs
incurred thereby provided, however, that the goods have been
appropriated to the contract, that is to say, clearly set aside or
otherwise identified as the contract goods.

Pay all duties, taxes and other official charges as well as the
costs of carrying out customs formalities payable upon
importation of the goods and, where necessary, for their
subsequent transpost.

B.7. Notice to the seller

Whenever he is entitled to determine the time within a
stipulated period and/or the place of taking delivery, give the
seller sufficient notice thereof.

B.83. Proofl of delivery, transport document or equivalent
electronic message

Accept the transport document and/or other evidence of
delivery in accordance with A8,

B.9. Inspection of goods

Pay, unless otherwise agreed, the costs of pre-shipment
inspection except when mandated by the authorities of the
country of exportation,

B.10, Other obligations

Pay all costs and charges incurred in obtaining the documents
or equivalent electronic messages mentioned in A.l_o. anf;l
reimburse those incurred by the seller in rendering his
assistance in accordance therewith.

If necessary, provide the seller at his request and the buyer's
risk and expense with exchange control authorisation, permits,
other documents or certified copies thereof, or wilh the




Part Twe. Studies apd reports on speciflc sulrjects 427

Provide the buyer, upon request, with the necessary informa-
tion for procuring insurance.

address of the final destination of the goods in the country of
importation for the purpose of obtaining the through docu-

ment of transport or any other document contemplated in
AR

Delivered Ex Ship (... named port of destination) DES

*Delivered Ex Ship™ means that the seller fuifils his obligation to deliver when the goods
have been made available to the buyer on board the ship uncleared for import at the named
port of destination. The selier has to bear the all costs and risks involved in bringing the

goods to the named port of destination.

This term can only be used for sea or inland waterway transport.

A, THE SELLER MUST
A1, Provision of goods in conformity with the contract

Provide the goods and the commercial invoice, or its
equivalent electronic message, in conformity with the contract
of sale and any other evidence of conformity which may be
required by the contract.

A.2, Licences, authorisations and formalities

Obtain at his own risk and expense any export licence or
other official authorisation and carry out all customs formali-
ties necessary for the exportation of the goods and, where
necessary, for their transit through another country.

A.3. Contract of carriage and insurance

(a) Contract of carriage

Contract at his own expense for the carriage of the goods by a
usual route and in a customary manner to the named place at
the named port of destination. If a point is not agreed or is
not determined by practice, the seller may select the point at
the named port of destination which best suits his purpose.

b)) Contract of insurance

No obligation.

Ad, Delivery

Place the goods at the disposal of the buyer on board the
vessel at the usual wnloading point in the named port of
destipation uncleared for import on the date or within the
period stipulated, in such a way as to enable them 1o be
removed from the vessel by unloading equipment appropriate
to the nature of the goods.

A.5, Transfer of risks

Subject to the provisions of B.5., bear all risks of loss of or
damage to the goods unti! such time as they have been
delivered in accordance with A.4.

B. THE BUYER MUST
B.1. Payment of the price

Pay the price as provided in the contract of sale,

B.2. Licences, authorisations and formalities -

Obtain at his own risk and expense any import licence or
other official amthorisation and carry owt all customs formali-
ties necessary for the importation of the goods.

B.3. Contract of carriage

No obligation.

B.d. Taking delivery

Take delivery of the goods as soon as they are placed at his
disposal in accordance with A.4.

B.5. Transfer of risks

Bear all risks of loss of or damage to the goods from the time
they have been placed at his disposal in accordance with A 4.

Should he fail to give notice in accordance with B.7., bear all
risks of loss of or damage to the goods from the agreed date
or the expiry date of the period stipulated for delivery
pravided, however, that the goads have beer duly appropriated
to the contract, that is to say, clearly set aside or otherwise
identified as the contract goods.
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A.6. Division of costs

Subject to the provisions of B.6.

— in addition to costs resulting from A 3.(g), pay all costs
relating to the goods until such time as they have been
delivered in accordance with A4,

— pay the costs of customs formalities necessary for
exportation as well as all duties, taxes or other official charges
payable upon exportation and, where necessary, for their
transit through another country prior to delivery in accordance
with A .4,

A.7. Notice to the buyer

Give the buyer sufficient notice of the estimated time of
arrival of the named vessel in accordance with A.4. as well as
any other notice required in order to allow the buyer to take
measures which are normally necessary to enable him to take
the goods.

A.8. Proof of delivery, transport docuwment or equivalent
electronic message

Provide the buyer at the scller’s expense with the delivery
order and/or the uwsual transpott document (for example a
negotiable bill of lading, a non-negotiable sea waybill, an
inland waterway document, or a multimodal transport docu-
ment) to enable the buyer to take delivery of the goods.

Where the seller and the buyer have agreed to communicate
electronically, the document referred to in the preceding
paragraph may be replaced by an equivalent electronic data
interchange (EDI) message.

A.9. Checking—packaging—marking

Pay the costs of those checking operations (such as checking
quality, measuring, weighing, counting) which are necessary
for the purpose of delivering the goods in accordance with
A4,

Provide at his own expense packaping (unless it is usual for
the particular trade to deliver the goods of the contract
description unpacked) which is required for the delivery of the
goods. Packaging is to be marked appropriately.

A.10. Other obligations

Render the buyer at the latter's request, risk and expense,
every assistange in obtaining any documents or equivalent
clectronic messages (other than those mentioned in A.8.)
issued or transmitted in the country of dispatch and/or of
origin which the buyer may require for the importation of the
goods.

Provide the buyer, upon request, with the necessary informa-
tion for procuring insurance.

B.6. Division of costs

Pay all costs relating to the goods including unloading from
the time they have been placed at his disposal in accordance
with A.4.

Should he fail to take delivery of the goods when they have
been placed at his disposal in accordance with A4, or to give
notice in accordance with B.7., bear all additional costs
incurred thereby provided, however, that the goods have been
approprigted to the contract, that is to say, clearly set aside or
otherwise identified as the contract goods.

Pay all duties, taxes and other official charges as well as the

costs of carrying out customs formalities pavable upon
importation of the goods.

B.7. Notice to the seller

Whenaver he is entitled io determine the time within a
stipulated period and/or the place of taking delivery, give the
seller sufficient notice thereof.

B.8. Proof of delivery, tramsport document or eguivalent
electronic message

Accept the delivery order or the transport document in
accordance with A.8.

B.9. Inspection of goods

Pay, unless otherwise agreed, the costs of pre~shipment
inspection except when mandated by the authorities of the
country of exportation.

B.10. Other obligations

Pay all costs and charges incurred in obtaining the decuments
or equivalent ¢lectronic messages mentioned in A, 10. and
reimburse those incurred by the seller in rendering his
assistance in accordance therewith.
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Delivered Ex Quay (duty paid) (... named port of destinationy DEQ

“Delivered Ex Quay {duty paid)” means that the sellet fulfils his obligation to deliver when
he has made the goods available to the buyer on the quay (wharf) at the named port of
destination, cleared for importation, The seller has 1o bear all risks and costs including
duties, taxes and other charges of delivering the goods thereto.

This term should not be used if the seller is unable direcily or indirectly to obtain the

import licence,

If the parties wish the buyer to clear the goods for importation and pay the duty the words
“duty unpaid™ should be used instead of “duty paid”.

_ If the [_Jartics wish to exclude from the seller’s obligations some of the costs payable upon
importation of the goods (such as value added tax {VAT)), this should be made clear by
adding words to this effect: “Delivered ex gquay, VAT unpaid {... named port of

destination)”’.

This term can only be used for sea or inland waterway transport,

A. THE SELLER MUST

A.l. Provision of goods in conformity with the contract

Provide the goods and the commercial invoice, or its
equivalent electronic message, in conformity with the contract
of sale and any other evidence of conformity which may be
required by the contract.

A2, Licences, authorisations and fermalities

Obtain at his own risk and expense any export and import
licence or other officizl authorisation and carry out all
customs formalities for the exporiation and importation of
the goods and, where necessary, for their transit through
another country.

A3, Contract of carriage and insurance

(@) Centract of carriage

Contract at his own expense for the carriage of the goods by a
usual route and in a custotnary manner to the quay at the
named port of destination. If a point is not agreed or is mot
determined by practice, the seller may select the point at the
named port of destination which best suits his purpose.

(B} Contract of insurance

No obligation.

A.4. Delivery

Place the goods at the disposal of the buyer on the quay or
wharf at the agreed port of destination and on the date or
within the period stipulated,

A.5. Transfer of risks
Subject to the provisions of B.5., bear all risks of loss of or

damage to the goods until such time as they have been
delivered in accordance with A.4.

B. THE BUYER MUST

B.1. Payment of the price

Pay the price as provided in the contract of sale.

B.2. Licences, authorisations and formalities

Render the seller av the latter's request, risk and expense,
every assistance in obtaining any import licence or other
offictal authorisation necessary for the importation of the
goods.

B.3. Contract of carriage

Ne obligation,

B.4. Taking delivery

Take delivery of the goods as soon as they have been placed
at his disposal in accordance with A4,

B.5. Transfer of risks

Bear all risks of loss of or damage to the goods from the time
they have been placed at his disposal in accordance with A.4.

Should he fail to give notice in accordance with B.7., bear all
risks of loss of or damage to the goods from the agreed date
or the expiry date of the period stipulated for delivery
provided, however, that the goods have been duly approprlat;d
to the coniract, that is to say, clearly set aside or otherwise
identified as the contract goods.
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A.6. Division of costs

Subject to the provisions of B.6.

— in addition to costs resulting from A.3.(a}, pay all costs
relating to the goods until such time as they are deliversd in
accordance with A.4.;

— pay the costs of customs formalities as well as all duties,
taxes and other official charges payable upon exportation and
importation of the goods, unless otherwise agreed and, where
ngcessary, for their transit through another country prior to
delivery in a¢cordance with A 4.

A.7. Nofice to the buyer

Give the buyer sufficient notice of the estimated time of
arrival of the named vessel in accordance with A 4., as well as
any other notice required in order to allow the buyer to take
measiires which are normally necesssary to enable him to take
the goods.

A.8. Tramsport document or equivalent electronic message

Provide the buyer at the seller's expense with the delivery
order and/or the usual transport document (for example, 2
negotiable bill of lading, a non-negotiable sea waybill, an
inland waterway document or a multimodal transport docu-
ment) to enable him to take the goods and remove them from
the quay.

Where the seller and the buyer have agreed to communicate
electronically, the document referred to in the preceding
paragraph may be replaced by an equivalent electronic data
interchange (EDI) message.

A9, Checking—packaging—marking

Pay the costs of those checking operations (such as checking
quality, measuring, weighing, counting) which are necessary
for the purpose of delivering the goods in accordance with
Ad.

Provide at his own expense packaging (unicss it is usual for
the particular irade to deliver the goods of the contract
description unpacked) which is required for the delivery of the
goods. Packaging is to be marked appropriately.

A.10, Other obligations

Pay all costs and charges incurred in obtaining the documents
or equivalent electronic messages mentioned in B.10. and
reimburse those incurred by the buyer in rendering his
assistance therewith.

Provide the buyer, upon request, with the necessary informa-
tion for procuring insurance.

B.6. Division of costs

Pay all costs relating to the goods from the time they have
been placed at his disposal in accordance with A 4.

Should he fail to take delivery of the goods when they have
been placed at his disposal in accordance with A 4., or to give
notice in accordance with B.7., bear all additional costs
incurred thereby provided, however, that the goods have been
appropriated to the contract, that is to say, clearly set aside or
otherwise identified as the contract goods.

B.7. Notice to the seller

Whenever he is entitled to determine the time within a
stipulated period and/or the place of taking delivery, give the
seller sufficient notice thereof.

B.8. Prool of delivery, transport document or equivalent
electronic message

Accept the delivery order or transport document in accordance
with A8,

B.9. Iaspection of goods

Pay, unless otherwise agreed, the costs of pre-shipment
inspectton except when mandated by the authorities of the
country of exportation.

B.10. Qther obligations

Render the seller, at the latter’s request, risk and expense,
every assistance in obtaining any documents or equivalent
electronic messages issued or transmitted in the country of
importation which the seller may require for the purpose of
placing the goods at the disposal of the buyer in accordance
with these rules.

Delivered duty unpaid (... named place of destination) DDU

“Delivered duty unpaid” means that the seller fulfils his obligation to del_iver when the
goods have been made available at the named place in the country of importation. The seller
has to bear the costs and tisks involved in bringing the goods thereto, {excluding duties, taxes
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and other official charges payable upon importation as well as the costs and risks of carrying
out customs formalities). The buyer has to pay any additional costs and to bear any risks
caused by his failure to clear the goods for import in time.

If the parties wish the seller to carry out customs formalities and bear the costs and risks
resulting therefrom, this has to be made clear by adding words to this effect,

If the parties wish to include in the seller’s obligations some of the costs payable upon
importation of the goods (such as value added tax (VAT)), this should be made clear by
adding words to this effect: “Delivered duty unpaid., VAT paid, (... named place of

destination)’’.

This term may be used irrespective of the mode of transport,

A. THE SELLER MUST

A.d.  Provision of the goods in conformity with the contract

Provide the goods and the commerciai invoice, or its
equivalent electronic message, in conformity with the contract
of sale and any other evidence of conformity which may be
required by the contract.

A.2. Licences, authorisations and formalities

Obtain at his own risk and expense any export licence and
other official authorisation and carry out ali customs formali-
ties for the exportation of the goods and, where necessary, for
their transit through another country.

A3, Contract of carriage and insurance

fa} Contract of carriage

Contract on usual terms at his awn expense for the carriage of
the goods by a usuwal route and in the customary manner (o
the agreed point at the named place of destination. If a point
is not agreed or is not determined by practice, the selter may
select the peint at the named place of destination which best
suits his purpose.

() Contract of insurance

Ne obligation.

Ad, Delivery

Place the goods at the disposal of the bu)lacr in accordance
with A.3. on the date or within the period stipulated.

A.5. Tranmsfer of risks

Subject to the provisions of B.5., bear alt risks of loss of or
damage to the goods until such time as they have been
delivered in accordance with A.4.

B. THE BUYER MUST

B.l1. Payment of the price

Pay the price as provided in the contract of sale.

B.2. Licences, authorisations and formalities

Obtain at his own risk and expense any import licence or
other official authorisation and carry out all customs formali-
ties necessary for the importation of the goods.

B.3. Contract of carriage

No obligation.

B.4. Taking delivery

Take delivery of the goods as soon as they have been placed
at his disposal in accordance with A4,

B.5. Transfer of risks

Bear all risks of loss of or damage to the goods from‘thc trme
they have been placed at his disposal in accordance with A4

Should he fail to fulfil his obligations in accordance with B.2.,
bear all additional risks of loss of or damage to the goods
incutred thereby and should he fall to give notice in
accordance with B.7., bear all risks of loss of or damage to
the goods from the agreed date or the expiry date of the
period stiputated for delivery provided, however, thatbthe
goods have been duly appropriated to the contract, that is to
say, clearly set aside or otherwise identified as the contract
goods.
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A.6.  Division of costs

Subject to the provisions of B.6.

— in addition to costs resulting from A.3.(a}, pay all costs
relating to the goods until such time as they have been
delivered in accordance with A.4.;

— pay the costs of customs formalities necessary for
exportation as well as all duties, taxes and other official
charges payable upon exportation and, where necessary, for
their transit through another country prior to delivery in
accordance with A.4.

A.7, Notice to the bayer

Give the buyer sufficient notice of the dispatch of the goods
as well as any other notice required in order to allow the
buyer to take measures which are normally necessary to
enable him to take the goods,

A.8. Prool of delivery, transport document or equivalent
electronic message

Provide at his own ¢xpense the delivery order and/or the
usual transport document (for example a negotiable bill of
lading, a non-negotiable sea waybill, an inland waterway
document, an air waybill, a railway consignment note, a road
consignment note, or a multimodal transport document)
which the buyer may require to take delivery of the goods.

Where the seller and the buyer have agreed to communicate
electronically, the document referred to in the preceding
paragraph may be replaced by an equivaient electronic data
interchange (EDI) message.

A.9. Checking—packaging—marking

Pay the costs of those checking operations (such as checking
quality, measuring, weighing, counting) which are necessary
for the purpose of delivering the goods in accordance with
Ad,

Provide at his own expense packaging (unless it is usual for
the particular trade to deliver the goods of the contract
description unpacked) which is required for the delivery of the
goods. Packaging is to be marked appropriately.

A.10.  Other obligations

Render the buyer at the latter’s request, risk and expense,
every assistance in obtaining any documents or equivatent
electronic messages other than those mentioned in A8, issued
or transmitted in the country of dispatch and/or of origin
which the buyer may require for the importation of the goods.

Provide the buyer, upon request, with the necessary informa-
tion for procuring insurance.

B.6. Division of costs

Pay all costs relating to the goods from the fime they have
been placed at his disposal at the named point of destination
in accordance with A.4.

Should he fail to fulfil his obligations in accordance with B.2.,
or to take delivery of the goods when they have been placed
at his disposal in accordance with A.4., or to give notice in
accordance with B.7., bear all additional costs incurred
thereby provided, however, that the goods have been duly
appropriated to the contract, that is te say, clearly set aside or
otherwise identified as the contract goods.

Pay all duties, taxes and other offtcial charges as well as the
costs of carrving out customs formalities payable upon
importation of the goods.

B.7. Notice to the seller

Whenever he is entitled to determine the time within a
stipulated period and/or the place of taking delivery, give the
seller sufficient notice thereof.

B.8. Proof of delivery, transport document or equivalent
electronic message

Accept the appropriate delivery order or transport document
in accordance with A8,

B.9. Inspection of goods

Pay, unless otherwise zgreed, the costs of pre-shipment
inspection e¢xcept when mandated by the authorities of the
country of exportation.

B.10. Other obligations

Pay all costs and charges incurred in obtaining the documents
or equivalent electronic messages mentioned in A.1Q and
reimburse those incurred by the seller in rendering his
assistance in accordance therewith.
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Delivered duty paid (... named place of destination) DDP

“Delivered duty paid” means that the seller fulfils his obligation to deliver when the geods
have been made available at the named place in the couniry of importation. The seller has to
bear the risks and costs, including duties, taxes and other charges of delivering the goods
thereto, cleared for importation. Whilst the EX'W term represents the minimum obligation
for the seller, DDP represents the maximum obligation.

This term should not be used if the seller is unable directly or indirectly to obtain the
import licence. '

If the parties wish the buyer to clear the goods for importation and to pay the duty, the
tern DDU should be used.

If the parties wish to exclude from the seller’s obligations some of the costs payable upon
importation of the goods (such as value added tax (VAT)), this should be made clear by
adding words to this effect: “Delivered duty paid, VAT unpaid (... named place of

destination)”.

This term may be used irrespective of the mode of transport.

A. THE SELLER MUST

A.L. Provision of the goods in conformily with the contract

Provide the goods and the commercial invoice, or its
equivalent electronic message, in conformity with the contract
of sale and any other evidence of conformity which may be
required by the contract.

A.2. Licences, authorisations and formalities

Obtain at his own risk and expense any export and impott
licence and other official authorisation and carry our all
customs formalities for the exportation and importation of
the goods and, where necessary, for their transit through
another country.

A.3.  Contract of carriage and insurance

{a) Contract of carriage

Contract at his own expense for the carriage of the goods by a
wsval route and in a customary manner (o the agreed point at
the named place of destination. If a point is not agreed or is
not determined by practice, the seller may select the point at
the named place of destination which best suits his purpose.

(& Contract of insurance

No obligation.

Ad, Delivery

Place the goods at the disposal of the buyer in accordance
with A.3. on the date or within the period stipulated.

A.5, Transler of risks

Subject to the provisions of B.3., bear all risks of loss of or

damage to the goods until such time as they have been
delivered in accordance with A 4,

B. THE BUYER MUST

B.1. Payment of the price

Pay the price as provided in the contract of sale.

B.2. Licences, authorisations and formalities

Render the seller at the latter’s request, risk and expense every
assistance in obtaining any import licence and other official
authorisation necessary for the importation of the goods.

B.3. Contract of carriage

No obligation.

B.4. Taking delivery

Take delivery of the goods as soon as they have been placed
at his disposal in accordance with A 4.

B.5. Transfer of risks

Bear all risks of loss of or damage to the goods from the time
they have been placed at his disposal in accordance with A 4,

Should he fail to give notice in accordance with B.7., bear all
risks of loss of or damage to the goods from the agreed date
or the expiry date of the period stipulated for delivery
provided, however, that the goods have been duly appropriated
to the contract, that is to say, clearly set aside or otherwise
identified as the contract goods.
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A.6. Division of costs

Subject to the provisions of B¢,

— in addition to costs resulting from A.3.(a), pay all costs
relating to the goods until such time as they have been
delivered in accordance with A.4,;

— pay the costs of customs formalities as well as all dutics,
taxes and other official charges payable upon expottation and
importation of the goods, unless otherwise agreed and, where
necessary, their transit through another country prior to
delivery in accordance with A4,

A.7. Notice to the buyer

Give the buyer sufficient notice of the dispatch of the goods
as weil as any other notice required in order to allow the
buyer to take measures which are normally necessary fo
enable him to take the goods.

A8, Proof of delivery, transport document or equivalent
electronic message

Provide the buyer at the seller’s expense with the delivery
order and/er the usual transport document (for example, a
negotiable bill of lading, a non-negotiable sea waybill, an
inland waterway document, an air waybill, a railway con-
signment note, a road consignment note, or a multimodal
transport document) which the buyer may require to take the
goods.

Where the seller and the buyer have agreed to communicate
electronically, the document referred to in the preceding
paragraph may be replaced by an equivalent electronic data
interchange (EDI) messape.

A9, Checking—packaging—marking

Pay the costs of those checking operations (such as checking
quality, measuring, weighing, counting) which are necessary
for the purpose of delivering the goods in accordance with
A4

Provide at his own expense packaging (unless it is usual for
the particular trade to deliver the goods of the contract
description unpacked) which is required for the delivery of the
goods. Packaging is to be marked appropriately.

A.10.  Other obligations

Pay alt costs and charges incurred in obtaining the documents
oF equivalent electronic messages mentioned in B.10. and
teimburse those incurted by the buyer in rendering his
assistance therewith,

Provide the buyer, upon request, with the necessary informa-
tion for procuring insurance.

B.6. Division of costs

Pay all costs relating to the goods from the time they have
been placed at his disposal in accordance with A.4.

Should he fail to take delivery of the goods when they have
been placed at his disposal in accordance with A.4., or to give
notice in accordance with B.7., bear all additional costs
incurred thereby provided, however, that the goods have been
appropriated te the contract, that is to say, clearly set aside or
otherwise identified as the contract goods.

B.7. Notice to the seller

Whenever he is entitled to determine the time within a
stipulated period and/or the place of taking delivery, give the
seller sufficient notice thereof,

B.8. Proof of delivery, transport document or equivalent
electronic message

Accept the appropriate delivery order or transport document
in accordance with A.8.

B.9. Inspection of goods

Pay, unless otherwise agreed, the costs of pre-shipment
inspection except when mandated by the authorities of the
country of exportation.

B.10. Other obligations

Render the seller, at his request, risk and expense, every
assistance in obtaining any documents or equivalent elec-
tronic messages issued or (ramsmitted in the country of
importation which the seller may require for the purpose of
placing the goods at the disposal of the buyer in accordance
with these rules.
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ICC Publishing S.A.
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VI. STATUS OF UNCITRAL TEXTS

Status of conventions: note by the Secretariat (A/CN.9/353) [Original: English]

I. At its thisteenth session the Commisgion decided that
it would consider, at each of its sessions, the status of
conventions that were the outcome of work carried out by
it

2. The present note is submitted pursuant to that deci-
sion. The annex hereto sets forth the state of signatures,
ratifications, accessions and approvals as of 1 June 1991
to the following conventions: Convention on the Limita-
tion Period in the Interpational Sale of Goods (New York,
1974); Protocol amending the Convention on the Limita-
tion Peniod in the International Sale of Goods (Vienna,
1980); United Nations Convention on the Carriage of
Goods by Sea, 1978 (Hamburg); United Nations Conven-
tion on Contracts for the Imemational Sale of Goods
{Vienna, 1980);, United Nations Convention on Inierna-
tional Bills of Exchange and Intermational Promissory
Notes (New Yoik, 1988); United Nations Convention o
the Liability of Operators of Transport Terminals in Inter-
national Trade; and Convention on the Recognition and
Enforcement of Foreign Arbitral Awards (New Yok,
1958). The latter Convention, which has not emanated
from the work of the Commission, has been included
because of the close interest of the Commission in it,
particulasly in connection with the Commission’s work in
the field of international commercial arbitration. In addi-
tion, the annex sets forth those jurisdictions that have

“Report of the United Nations Commission on Inlemational Trade Law
on the work of its thineenth scssion, Official Records of the General
Assembly, Thiviyfifth Session, Supplement No, 17 (Af35/17), para, 163.

enacted legislation based on the UNCITRAL Model Law
on Intemational Commercial Arbitration.

3. Since the most recent report in this series showing the
status of conventions as of 16 May 1990 (A/CN.9/337),
the Convention on the Limitation Period in the Intemna-
tional Sale of Goods received one additional accession
(Guinea), the Protocol amending that Convention received
one additional accession (Guinea), the United Nations
Convention on Contracts for the International Sale of
Goods has received seven additional ratifications or acces-
sions (Bulgaria, Canada, Guinea, Netherlands, Romania,
Spain and Union of Soviet Socialist Republics), the United
Nations Convention on the Carriage of Goods by Seca,
1978 (“Hamburg Rules”) has received two additional
tatifications or accessions (Guinea and Malawi), the
Convention on the Recognition and Enforcement of For-
eign Asbitral Awards has received two additional acces-
sions (Cote d'Ivoire and Guinea), and the United Nations
Convention on International Bills of Exchange and Inter-
national Promissory Notes (New York, 1988) received one
accession (Guinea). The United Nations Convention on
the Liability of Operators of Trangport Terminals in Inter-
national Trade, which was adopted on 19 April 1991, was
signed by three Siates (Mexico, Philippines and Spain).
Legistation based on the UNCITRAL Model Law on
International Commercial Arbitration has been enacted in
addition in Scotland.

4. The names of the States that have ratified or acceded
to the conventions since the preparation of the last report
are in italic.

1. Convention on the Limitation Perfod in the International Sale of Goods
{New York, 1974)

Ratification

Accession
Stare Signature Approval Eritry into force
Argentina 9 October 1981 1 August 1988
Brazil 14 June 1974
Bulgaxia 24 Febroary 1975
Byelorussian SSR 14 June 1974
Costa Rica 30 Aupust 1974
Crechostovakia 29 August 1975 26 May 1977 1 August 1988
Dominican Republic 23 December 1977 1 August 1988
Boypt 6 December 1982 1 August 1988
Germany*
Ghana 5 December 1974 7 October 1975 t August (988
Guinea 23 Januwary 1991 ! Augnst 1991
Hungary 14 June 1974 16 June 1983 1 August {988
Mexico 21 January 1988 1 August 1988
Mongolia 14 June 1974

i b
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Ratification
Accession
Srate Signature Approval Entry into force
Nicaragna 13 May 1975
Norway! 11 December 1975 20 March 1980 1 August 1988
Poland 14 June 1974
Ukrainian SSR 14 June 1974
USSR 14 June 1974
Yugoslavia 27 November 1978 1 August 1983
Zambia 6 June 1986 1 August 1988

Signatures only: 9; retifications and accessions: 11*

*The Convention was signed by the former German Democratic Republic on 14 June 1974,
ratified by it on 31 August 1989 and entered into force on 1 March 1990.

Declaraions and reservations

"Upon signature Norway declared, and confirmed upon ratification, that in accordance with
article 34 the Convention would not govern contracts of sale where the seller and the buyer both
had their relevant places of business within the territories of the Nordic States (i.e. Norway,
Degmmark, Finland, Ieeland and Sweden).

2. Protocol amending the Convention on the Limitation Period in the
International Sale of Goods {Viennn, 1980)

State Accession Entry inte force

Axgenting 19 July 1983 I Angust 1988
Czechoslovakia' 5 March 1990 1 October 1990
Egypt 6 December 1982 I August 1988
Germany*

Guintea 23 January 1991 1 August 1991
Hungary 16 June 1983 | August 1988
Mexico 21 Janwary 1983 1 August 1988
Zambia 6 Jume 1986 1 August 1988

In accordance with articles XI and XTIV of the Protocol, the Contracting States to the Protocol
are comsidered to be Contracting Parties to the Convention on the Limitation Period in the
International Sale of Goods as amended by the Protocol in relation to one another and Contract-
ing Parties to the Convention, unamended, in relation to any Contracting Party to the Convention
not yet a Contracting Party to this Protocol, The four States that are parties to the unamended
Convention ar¢ Dominican Republic, Ghana, Norway and Yugoslavia.

*The Protocol was acceded to by the former German Democratic Republic on 31 August
1989 and entered into force on 1 March 1990.

Declarations and reservations

"Upon accession, Czechoslovakia declared that, pursuant te Article XTI, it did not consider
itself bound by Anricle L

3. United Natlions Conventtion on the Carriage of Goods by Sea, 1978 (Hamburg)

Ratification

Seale Signature Accession Entry info jforce
Austria 30 Apn! 1979

Basbados 2 February 1981
Botswana 16 Febroary 1988
Birazil 31 March 1978

Butkina Faso 14 August 1989
Chile 31 March 1978 9 July 1982
Czechoslovakia' 6 March 1979

Denmark 18 Apnl 1979

Ecuador 31 March 1978

Egypt 31 March 1978 23 April 1979

T
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Ratification

State Signamre Accession Entry into force
Finland 18 April 1979
France 18 Aprl 1979
Germany 31 March 1978
Chana 31 March 1978
Guinea 23 January 1991
Holy See 31 Mazch 1978
Hungary 23 Apnl 1979 5 July 1984
Kenya 31 July 1989
Lebanon 4 April 1983
Lesotho 26 October 1989
Madngascar 31 March 1978
Malaywi 18 March 1991
Mexico 31 March 1978 .
Moracco 12 June 1981
Nigeria 7 November 1988
Norway 18 Apnl 1979
Pakistan 8 March 1979
Panama 31 March 1978
Philippines 14 Junc 1978
Portugal 31 March 1978 :
Romania T January 1982
Senegal 31 March 1978 17 March 1986
Stetra Leone 15 August 1978 7 October 1988
Singapore 31 March 1978
Sweden 18 April 1979
Tunisia 15 Seprtember 1980
Uganda 6 July 1979
United Republic

of Tanzania 24 July 1979
United States

of America 30 April 1979
Venezuela 31 March 1978
Zaire 19 Apiil 1979

Signatares only: 22; ratificotions and accessions: 19
Ratificationz and accessions necessary to bring the Convention into force: 20

Declarations and reservations

'Upon signing the Convention the Crechoslovak Socialist Republic declared in accordance
with article 26 a formula for converting the amounts of liability referred to in paragraph 2 efthat
article into the Czechoslovak currency and the amonnt of the limits of liability to be applied in
the territory of the Czechoslovak Socialist Republic as expressed in the Czechoslovak currency.

4, United Nations Convention om Coniracts for the International Sale of Goeds
{Vienna, 1980}

Ratification

Accession

Approval
Ftate Signarure Acceptance Entry inie force
Argentina’ 19 July 1983 1 January F988
Australia 17 March 1988 1 Apiil 1989
Austria 11 Aprl £980 29 December 1987 1 Janmary 1989
Bidgaria ¢ July 1990 1 August 1991
Byelorussian S5R! 9 October 1989 1 November 1990
Canada®? 23 April 1991 1 May 1992
Chile' 11 April 1980 T Febmary 1990 1 Masch 1991
China? 30 September 1981 11 December 1986 1 January 1988
Czechoslovakial 1 September 1981 5 March 1990 1 April 1991
Denmark® * 26 May 1981 14 February 1989 1 March 1990
Bgypt 6 December 1982 1 January 1988
Finland* 3 26 May 1981 15 December 1987 1 January 1989
France 27 August 1981 ¢ August 1982 1 January 1988
Germany*-’ 26 May 1981 21 December 1989 1 Jenuary 1991
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Ratification

Accession

Approval
State Signature Acceptance Entry into force
Ghana 11 Apni 1980
Guinea 23 Janvary 1991 1 February 1992
Hungary® ¢ 11 Aprit 1980 16 June 1983 1 January 1988
Trag 5 March 1990 1 April 1991
Fraly 30 September 1981 11 December 1986 1 January 1988
Lesotho 18 June 1981 I8 June 1981 1 January 1988
Mexico 29 December 1987 1 Januvary 1989
Netherlands 29 May 1981 13 December 1990 1 January 1992
Norway™ ? 26 May 1981 20 July 1988 1 August 1989
Poland 28 Seprember 1981
Romania 22 May 1991 1 June 1992
Singapore 11 April 1980
Spain 24 July 1990 1 August 1991
Sweden? ? 26 May 1981 15 December 1987 1 January 1989
Switzerland 21 February 1990 1 March 1991
Syrian Arab Republic 19 October 1982 1 January 1988

United States

of America’ 31 August 1981 11 December 1986 1 Janvary 1988
Venezuela 28 September 1981
Uksainian SSR! 3 Janunry 1990 1 February 1991
USSR 16 August 1990 1 September 1991
Yugoslavia 11 April 198¢ 27 March 1985 1 January 1988
Zambia 6 June 1986 1 January 1988

Signatures only: 4; ratifications, accessions, approval and acceptance: 32

*The Convention was signed by the former German Democratic Republic on 13 August 1981,
ratified on 23 February 1989 and entered into force on 1 March 1990,

Declararions and reservations

'Upon mtifying the Convention the Governments of Acrgenting, Byelorussian S5R, Chile,
Hungary, Ukranian SSR and USSR slated, in accordance with articles 12 and 96 of the Conven-
tion, that any provision of article 1 [, article 29 or part I of the Convention that allows a contract
of sale or its modification or termination by agreement or any offer, acceptance or other indi-
cation of intention to be made in any form other than in writing, would not apply where any
party had his place of business in their vespective States.

Upon approving the Convention the Government of China declared that it did not consider
itsetf bound by sub-paragraph (b) of paragraph 1 of article 1 apd article 11 as well as the
provisions in the Convention relating to the content of article 11.

*Upon ratifying the Convention the Governments of Czechoslovakia and of the United States
of America declared that they would nct be bound by sub-paragraph (1)(#) of article 1.

“Upon ratifying the Convention the Govemments of Denmark, Finland, Norway and Sweden
declared in accordance with article 92(1) that they would not be bound by part I of the Con-
ventron (Formation of the Contract).

’Upon ratifying the Convention the Governments of Denmark, Finland, Norway and Sweden
declared, pursuant to article 94(1) and 94(2), that the Convention would not apply to contracts

of sale where the parties have their places of business in Denmark, Finland, Sweden, Iceland or
Norway.

*Upcn ratifying the Convention the Government of Hungary declared that it considered the
General Conditions of Delivery of Goods between Organizations of the Member Countries of the
Council for Mutual Economic Assistance to be subject to the provisions of anticle 3¢ of the
Convention.

"Upon ratifying the Convention the Government of Germiany doclared that it would not apply
article 1(1)(b) in respect of any State that had made a declaration that that State would not
apply anticle 1C1)X&).

*Jpon accession the Govemnment of Canada declared that, in accordance with article 93 of
the Convention, that the Convention would extend lo Alberta, British Columbia, Manitoba, New
Brunswick, Newfoundland, Nova Scotia, Ontario, Prince Edward Island and the Northwest
Temitories.

*Upon accession the Government of Canada declared that, in accordance with article 93 of
the Convention, with respect to British Columbia, it would not be bound by article 1(1)(b} of
the Convention.
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5. Convention on the Recognition and Enforcement of Foreign Arbitral Awards

{New York, 1958)

Ratification
State Signaruere Accession
Algeria"? 7 February 1989
Antigua and Barbuda! ? 2 February 1989
Argentina'- %7 26 Angust 1958 14 March 1989
Austialia 26 March 1975
Austria 2 May 1961
Bahtain'- * 6 April 1988
Belgium' 10 June 1958 18 August 1975
Benin 16 May 1974
Botswana': ¥ 20 December 1971
Buigaria' ? 17 December 1958 16 Octoher 1961
Burkina Faso 23 March 1987
Byelorussian SSR!:? 29 December 1958 15 November 1960
Cambodia 5 January 196¢
Cameroon 19 February 1988
Canada’ 12 May 1986

Central African Republic':*
Chile

China" H
Colombia
Costa Rica
Cate d"Fvoive
Cuba*2?
Cyprus!- 2
Czechoslovakia's?
Denmark' 2
Dijibouti
Domisica
Ecuador': 2
Egypt

El Salvador
Finland
France'
Germany* !
Ghana
Greece! 2
Guatemala' 2
Guinea

Haijti

Holy Seel 2
Hlll'lgﬂ ry" A
India' 2
Indonesia! 2
Ireland!
Isracl

Italy

Japan'
Jordan
Kenya!
Kuwait'
Lesotho
Luxembourg!
Madagascay!: 2
Malaysia' ?
Mexico
Monaco' ?
Moroceco!
Netherlands!
New Zealand'
HMiger
Nigeria' 2
Norway':
Pakistan
Panama

Peri

10 June 1958

3 October 1958

17 December 1958

10 June 1958
29 December 1953
25 November 1958
10 June 1958

10 June 1958

10 June 1958

10 June 1958

11 November 1958

31 December 1938

10 Junes 1958

30 December 1958

15 October 1962
4 September 1975
22 Jarmary 1987
25 September 1979
26 October 1987
1 February 1991
30 December 1974
29 December 1980
10 July 1959
22 December 1972
14 June 1983
28 October 1988
3 January 1962
% March 1959

19 Jamnary 1962
26 June 1959
30 June 1961

9 April 1968

16 July 1962
21 March 1934
23 Janmary 1991

5 December 1983
14 May 1975

5 March 1962

13 July 1960

7 October 1981
i2 May 1981

5 Jaguary 1959
31 Januacy 1969
20 June 1961

15 November 1979
10 Febroary 1989
28 April 1978

13 June 1989

9 September 1983
16 July 1962

5 November 1985
14 Aprit 1971

2 June 1982

12 February 1959
24 April 1964

6 January 1983
14 OQclober 1964
17 March 1970

14 March 1961

10 October 1984
7 July 1988
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Ratification
State Signature Accession
Philippines"? 10 June 1958 6 Tuly 1967
Poland'-? 10 June 1958 3 October 1961
Republic of Koteal-? 8 February 1973
Romania 3 ? 13 September 1961
San Marino 17 May 1979
Singapore! 21 August 1986
South Africa 3 May 1976
Spatn 12 May 1977
Sii Lanka 30 December 1958 9 Apil 1962
Sweden 23 December 1958 28 January 1972
Switzerland' 29 December 1958 1 June 1963
Syrian Arab Republic 9 March 1959

Thailand

Trinidad and Tobago':

Tunisia' 2

Uksatnian SSR 3

USSR"*

United Kingdom'

United Republic of
Tanzania'

United Sates of

29 December 1958
29 December 1958

21 December 1959
14 February 1966
17 July 1967

10 October 1960
24 August 1960
24 September 1975

13 October 1964

Americal: 2 30 September 1970
Uruguay 30 March 1983
Yugoslavia' * ¢ . 26 February 1982

Signatures only: 2; ratifications and accessions: 84

*The Convention was acceded to by the former German Democratic Republic on 20" February
1975 with reservations 1, 2 and 3,

Declarations and reservations
(Excludes territoriaf declarations and certain other reservations
and declarations of a political nature)

'State will apply the Convention to recognition and enforcement of awards made in the
territory of another Contracting State.

2State will apply the Convention only to differences arising out of legal relationships whether
contfractual or not which are considered as commercial under the national law.

IWith regard to awards made in the territory of non-contracting States, State will apply the
Convention only to the extent to which these States grant reciprocal treatment.

*The Government of Canada has declared that Canada will apply the Convention only to
differences arising out of legal relationships, whether contractual or not, which are considered
as commercial under the laws of Canada, except in the case of the Province of Quebec where
the law does not provide for such limitation.

*State will not apply the Convention to differences where the subject matter of the proceed-
ings is immovable property situated in the State, or a right in or to such property.

State will apply the Convention only te those arbitral awards which were adopted after the
coming of the Convention into effect,

"The present Convention should be construed in accordance with the principles and miles of

the National Constitution in fotce or with those resulting from reforms mandated by the Con-
stitution.

6. United Nations Convention on International Bills of Exchange and
International Promissory Notes {New York, 1988)

Ratification
State Signatsire Accession Emtry into force
Canada 7 December 1989
Guinea 23 January 1991
USSR 30 June 1990
United States

of America 29 June 1990

Signatures only: 3; ratifications and accessions; 1
Ratifications and accessions necessary to bring the Convention into force: 10
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7. United Nations Convention ont the Liability of QOperators of Transport
Terminals in International Trade (Vienna, 1991)

Ratification

Seate Signature Accession Entry into force
Mexico 19 April 1991
Philippines 19 April 1991
Spain 19 April 1994

Signatures only: 3
Ratifications and accessions necessary to bring the Convention into force; 5

8. UNCITRAL Model Law on International Commercial Arbitration (1985)

Legislation based on the UNCITRAL Model Law on International Commercial Arbitration has
been enacted in Ausiralia, Bulgaria, Canada (by the Federal Parliament and by the Legistatures
of all Provinces and Territories), Cyprus, Hong Kong, Nigeria, Scoflantd and, within the United
States of America, California, Connecticut and Texas.
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VII. TRAINING AND ASSISTANCE

Training and assistance: note by the Secretariat
(A/CN.9/351) [Original: English]

CONTENTS
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Iv. FINANCIAL AND ADMINISTRATIVE CONSIDERATIONS............. 23-25

INTRODUCTION

1. The Comrmission, at its twentieth session in [987,
decided that increased emphasis should be given both to
training and assistance and to the promotion of the legal
texts prepared by the Commission especially in develop-
ing countries. It was recognized that the hoidiag of semi-
nats and symposia in developing countries would make
countries in those regions conscious of UNCITRAL legal
texts and thereby promote and inspize the adoption of the
texts. Accordingly, it was noted that “training and assis-
tance was an important activity of the Commission and
should be given a higher priority than it had in the past™.!

2, Pursuant to that decision of the Commission, begin-
ning in 1988 the Secretariat has engaged in a more exten-
sive programme of activities than had been previously the
case. This note sets out activities of the Secretariat in
respect of training and assistance subsequent to the
twenty-third session of the Commission (1990) as well as
possible future activities.

I. INTERNATIONAL REGIONAL SEMINARS

A. Seminars on the Hamburg Rufes
(COCATRAM, 3 10 L3 September 1990)

3. A series of seminars was organized by the Comisién
Centroamericana de Transporte Maritimo (COCATRAM)

Report of the United Nations Commission on Inernational Trade Law
on the work of its twentieth session, (ficial Records of rhe General
Assembly, Forty-second Session, Supplement No. 17 (A4 T}, paras, 334
and 340.

in the member States of COCATRAM (Guatemala, EL
Salvador, Honduras, Nicaragua and Costa Rica) on the
United Nations Convenlion on the Carriage of Goods by
Sea, 1978 (lhe Hambusg Rules). The seminars were co-
sponsored by the Commission’s Secretariat. Lectures were
given by a member of the Secretariat and a professor from
Chile. Since Chile has ratified the Convention and has
incorporated it into its domestic law with current applica-
tion, the lectorer from Chile was able to speak from
experience and assure the audience that the Convention
works well in practice.

4. At the seminars held in Costa Rica and Honduras
the participants requested that a meeting of experts from
the five Central American republics be organized so that
they might congsider together the action that might be
taken in regard to the Hamburg Rules, COCATRAM
organized the meeting in Puerto Cortés, Honduras, on 13
and 19 March 1991. Fourteen experts from Costa Rica,
El Salvador, Guatemala and Nicaragua attended the
meeting in addition to approximately twenty parlicipants
from Honduras. A member of the Commission’s Secreta-
riat also participated. At the close of the meeting the
participants adopted a “Declaration of Puerto Cortés” in
which it was stated that it was necessary for the Central
American countries to exert a sirong effort to bring the
Hambuig Rules into force by their ratification, adhesion
and incorporation into their internal legal orders. The
Declaration also calls on COCATRAM to bring the
Declaration to the attention of the next Meeting of Central
American Ministers responsible for transport and to re-
quest their support for the ratification of the Convention
by the five Central American States in the shortes| time
possible.
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B. UNCITRAL regional seminar on
international trade law

(Dowala, Cameroon, 14 to 18 January 1991)

5. As announced to the twenty-thisd session of the
Commission (1990) (A/45/17, para. 56), a regional semi-
nar o intemational trade law was held in Douala,
Cameroon, from 14 to 18 Janvary 1991. The seminar
was organized for the Francophone States of North and
West Africa with the collaboration of the Government
of Cameroon. The seminar was open to paricipants
from Algeria, Benin, Butkina Faso, Cameroon, Central
African Republic, Chad, Congo, Gabon, Guinea, Mali,
Mauritania, Morocco, Niger, Senegal, Togo, Tunisia and
Zaire.

6. The purpose of the seminar was to acquaint decision
makers in the Staies concerned with UNCITRAL as an
institution and with the legal texts that have emanated
from its work and to promote the adoption and use of
those texts. Governments from Francophone African
States were invited to nominate three participants. Ap-
proximately 50 participants attended the seminar, plus a
pumber of observers from Cameroon. Participants were
principally from the Ministry of Foreign Affairs, Ministry
of Justice, Mindstry of Trade, Chamber of Commerce and
Industry, and the University. They were of such a level
that they could be expected to participate in any decision
whether their Govemment should adopt the conventions
and other legal texts prepared by the Commission.

7. The seminar was conducted in French. Lectures were
given by two members of the Secretariat and by one
current and one former tepresentative to the Commission.

C. Seminar on international trade law
(Quito, Ecuador, 19 to 21 February 1991)

8. A subregional seminar on international trade law
was held in Quito, Ecuador, from 19 to 21 Febmary 199,
The seminar was organized by the Andean Pact
{Colombia, Ecuador, Bolivia, Peru and Venezueld) and
the Andean Federation of Users of Transport Services and
co-sponsored by the UNCITRAL Secretariat.

9. While the seminar covered the full range of activilies
of the Commission, the work of UNCITRAL in the area
of international transport law was the topic of greatest
interest to the seminar. The export oriented sectors in the
Andean Region are particularty interested in reducing the
transport costs of their merchandise. In collaboration with
the Commission of the Andean Pact they are engaged in
a wide-ranging programme of activities, Much of the work
has to do with improving the physical transport infrastrac-
wre. However, a significant portion of their programme of
work is the adoption of the Hamburg Rules and the United
Nations Convention on the Multimodal Camdage of Goods
prepared by UNCTAD. The Government of Ecuador is
expected to ratify the two Conventions in the pear future.
The United Nations Convention on Contracts for the Inter-
national Sale of Goods has alse been submitted to Con-
gress in Ecuador for adoption.

10. One of the purposes of the seminar was to inform
the private sector in the Andean region of the impornance
of the conventions. As a result, there was a large represen-
tation of participants from the private sector. Lectures
were given in Spanish by a member of the Secretariat,
one representative to the Commission and one professor
who had spent an internship with the Secretariat in
1985,

D. Fourth UNCITRAL Symposium on
International Trade Law

(Vienna, 17 to 21 June 1991)

1l.  As announced to the twenty-second session of the
Commission (Af44/17, para. 283), the Secretariat has
organized the Fourth UNCITRAL Symposium on Interna-
tional Trade Law to be held on the occasion of the twenty-
fourth session of the Commission {Vienna, 10 to 28 June
1991). The Symposium is designed to acquaint young
lawyers with UNCITRAL. as an institution and with the
legal texis that have emanaled from its work.

12, As was the case at the Third Symposivm in 1989,
lecturers have been invited primarily from representatives
lo the twenty-fourth session and from members of the
Secrevariat. In order to save on the costs of interpretation
and to be able to increase the communication between
participants themselves, the Symposium is being held only
in English. It is expected that the Fifth Symposium, which
is planned for 1993, will be held either in French or in
Spanish.

(3. The travel costs of approximately thirty-five pani-
cipants at the Symposium are being paid from the
UNCITRAL Symposium Trust Fund. In addition, a pum-
ber of individuals whose travel costs are not being paid
from the Trust Fund are being invited to attend. While the
number of such participants is not known with precision
at the present time, it is expected to equal the number of
those whose travel costs are being paid.

E. Other seminars, conferences, courses or
professional meetings

(4, Members of the Secretariat of the Commisgion
have attended or have participated as speakers in other
seminars, conferences or professional meetings where
UNCITRAL legal texts were presented for examination
and discussion. The UNCITRAL secretariat was repre-
sented at the following seminars, conferences, courses or
professional meetings: (i} Lecturing at the International
Development Law Institute (IDLI) (Rome, 7-9 May 1990);
(i) Conguliations with German Lawyers (Cologne, 24-
25 May 1990) and Participation in ICCA Arbitration
Congress (Stockholm, 27-31 May 1990); (iii) Lecturing at
Arbitration Seminar (Dallas, 20-23 June 1990); (iv) Atten-
dance International Maritime Committee Congress (Paris,
24-30 June 1990); (v) Lecturing at UNIT'AR Fellowship
Programme (The Hague, 7-10 August 1990); (vi) Lectar-
ing at Symposium on the United Nations Sales Convention
(Beme, 18-19 October 1990); (vii) Participation in
Arbitrators’ Symposium of London Court of International
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Arbitration (London, 26-28 October 1990); (viii) Lectur-
ing at Seminar on Internatiomal Commercial Arbitration
{Abuja, Nigeria, 19-23 November 1990}; (ix) Participation
in Co-prdination Meeting TEDIS DG XIII, Commission of
the European Communities (Brussels, 12 December 1990)
and in the joint Working Group on Legal and Commercial
Aspects of Electronic Data Interchange (EDI), Com-
mission on International Commercial Practice, ICC (Paris,
14 December 19%990); (x) Lecturing at the Conference on
Electronic Pata Interchange and the Law (Washington,
26-28 February 1991); (xi) Participation in the Session
of 1CC Commissions on International Commercial Prac-
tice and on Banking Techniques and Practice (Paris, 23-
24 April 1991}, (xii) Attendance Thirtieth Session of the
Asian-African Legal Consultative Committee (AAL.CC)
(Cairo, 22-27 April 1991); (xiii) Lecturing at International
Development Law Institute (IDLI} (Rome, 7-9 May 1991)

1. FUTURE ACTIVITIES
A. Seminar in Suva, Fiji

15. Asg announced to the twenty-third session of the
Commission (1990} (A/45/17, para. 56), a seminar will be
organized in cooperation with the South Pacific Forum in
Syva, Fiji. The seminar is planned for 21 to 25 October
1991. The South Pacific Forum is an organization group-
ing the island States of the South Pacific. The seminar is
being coordinated with the annual Australian Trade Law
Seminar, which will be held this year on 18 and 19
Cctober 1991.

B. Tentative plans for country seminars

16. The seminars and symposia that bring one to three
participants from each of a number of States to a central
location have been an efficient way to make the woik of
the Commission known in a large number of States. In
addition to the knowledge gained by the participants
themselves, the seminars and symposia have been an
effective means to distribute the texts of the conventions
and other legal instruments prepared by the Commission
in the countries concerned. In some cases the pasticipants
bave been in a position to encourage their Governments to
adopl one or more of the conventions, Therefore, the
Secretariat believes that it is important to continue o hold
such seminars in the future, particularly in regard to
groups of States that have not yet been the focus of a
regional seminar, The Secretariat is engaging in consulta-
tions for the planning of such future semioars.

17, In addition, the Secretariat plans to increase the pro-
gramme of specific country seminars. It may be recalled
that a seminar was held in Conakry, Guinea from 27 to
29 March 1990 for participants from Guinea. It is gratify-
ing to note that on 23 January 1991 Guinea deposited its
instrument of accession to five conventions that had been
the subject of the seminar, ie., Convention con the Recog-
nition and Enforcement of Foreign Arbitral Awards (New
York, 1958); Convention on the Limijtation Period in the
Intemational Sale of Goods (New York, 1974) and its
1980 amending Protocol; United Nations Convention on

Contracts for the International Sale of Goods (Vienna,
1950}, United Nations Convention on the Carriage of
Goods by Sea, 1978 (Hamburg Rules) and the United
Nations Comvention on International Bills of Exchange
and Intemational Promissory Notes (New York, 1988).

18, It is also noteworthy that Lesotho, where the first
regional seminar was held, has subsequently acceded to
the Convention on the Recognition and Enforcement of
Foreign Asbittal Awards and the Hamburg Rules, in
addition to having been the first State to accede to the
Sales Convention. Finally, the seminars hetd in the five
Central American States appear to have generated more
interest than might have been the case if there had been
only one seminar for participants from all five countries at
the same time.

19.  Such a difference in result might be explainable by
the fact that the decision to host a seminar on the work of
the Commission already shows a significant level of inte-
rest in the country concemed. Another factor that appears
to be present is that a larger number of participants are
able to attend from that country. Since adoption of a
convention prepared by the Commission often requires the
support of the business sectors concerned and the approval
of several different ministries, a seminar held in one coun-
iy is more likely to bring awareness of the texts to the
attention of all the relevant individuals and organizations.

20. Experience has shown that a country seminar is
relatively cost-effective from a financial point of view,
since the only expense is normally the travel cost of the
lecturers. However, country seminars require a signifi-
cantly greater expenditure of time for each country where
a seminar is held than do regional seminars. Therefore, an
appropriate balance between regional seminars and coun-
try seminars will depend to some degree on the balance
between the financial resources available to the Secretariat
and the amount of time that can be devoted to the orgam-
zation and holding of such seminars. One means to ac-
commodate both concems is to arrange a series of country
seminars in the same region, as was done in Central
America in respect of the Hamburg Rules. The Secretariat
expects to make such arrangements during the coming
year and to report to the Commission on the results at the
twenty-fifth session.

C. Maiptaining contact with seminar participants

21. Periodically the Secretariat sends a letter to alumni
of the regional seminars and symposia designed to keep
them informed of developments in the work of the
Commission, Response to the letters indicates that they
are wel received and that they serve an important role in
matntaining contact with the seminar participants.

IIIl. INTERNSHIP PROGRAMME

22. The programme is designed to enable persons who
have recently obtained a law degree, or who have nearly
completed their wark towards such a degree, to serve as
intemns in the Commission’s Secretariat for a period that
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is nommally about three months. Interns are assigned
specific tagks in connection with projects being worked on
by the Secretariat. Persons participating in the programme
are able to become familiar with the work of UNCITRAL
and to increase their knowledge of specific areas in the
field of international trade law. Unfortumately, no funds
are available to the Secretariat to assist the interns to
cover their travel and other expenses. The interns are often
sponsored by an organization, univessity or a governmen-
tal agency, or they cover their expenses from their own
means. During the past vear the Secretariat hag received
eight interns.

IV. FINANCIAL AND ADMINISTRATIVE
CONSIDERATIONS

23, The continuation and further expansion, of the pro-
gramme of training and assistance depends on the con-
tinued availability of sufficient financial resources. Since
resources for the travel expenses of participants at seminars
and symposia are not available from the regular budget,
they have to be met by voluntary contributions to the
UNCITRAL Symposium Trust Fund. Specific contribu-
tions were received from Canada, France and Luxembourg

for the seminar in Douala. Contributions have been re-
ceived from Austria and Denmaik for the Fourth Sympo-
sium to be held during the session of the Commisgion,
Australia has indicated that it will contribute to the semi-
nar to be held in Fiji in October 1991,

24, Of particular value have been the contributions
made to the UNCITRAL Symposium Trust Fund on a
multi-year basis, because they have permitted the Secre-
tariat to plan and finance the programme without the need
to solicit funds from potential donors for each individual
activity. Such conwibutions bave been received from
Finland and Canada. In addition, the annual contribution
from Switzerland to the Trust Fund has been available for

the seminar programme.

25. The Commission may wish to express ils apprecia-
tion to those States and organizations that have contri-
buted to the Commission's programme of training and
assistance by the contribution of funds or staff or by the
hosting of seminars. The Commission may also wish to
request the Secretariat to continue its efforts to secure
the financial, personnel and administrative sapport neces-
sary to place the programme on a firm and continuing
basis.
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INTRODUCTION

1. The General Assembly, by its resolution 44/23 of
17 November 1989, declared the period 1990 to 1999 as
the United Nations Decade of International Law,

2. In that resolution, the General Assembly requested the
Secretary-General 1o seek the views of Member States and
of appropriate international bodies, as well as of non-
governmental organizations working in the field, on the
programme for the Decade and on the appropriate action
to be taken during the Decade. It further decided that at
its forty-fifth session it would comsider in a Working
Group of the Sixth Committee the question of the pro-
gramme for the Decade and of appropriate action to be
taken during the Decade with a view 10 preparing gene-
raliy acceptable recommendations for the Decade.

I. ACTION ON THE DECADE BY
THE COMMISSION

3. The resolution was brought to the astention of the
Commission at its twenty-third session in 1990 in a note
by the Secretariat (AfCN.9/338). At the session the Com-
mission discussed the implications of the Decade for its
future work.' The conclusions of the Commission, which
are summarized in paragraphs 4 to 7, were submitted to

'Report of the United Nations Comnission on Internationzl Trade Law
on the work of its twenty-third session, Official Records of the General
Assembly, Forty-fifth Session, Supplement No. I7 (Af45/17), paras. 70-T4,

the forty-fifth session of the Gemeral Assembly along
with views of Governments and of other intemational
organs and organizations (A/45/430 and Coxr. 1 and Add.{
and 2).

4, At its twenty-third session the Commission observed
that the programme for the Decade should take account of
the fact that intemational trade law was an important and
integral part of international law; in patticular, the Com-
mission’s work was an important element in strengthening
the nule of law in international ¢conomic relations.

5. The discussion in the Commission concentrated on
how the Commission itself might wake the occasion of the
Decade to further strengthen and develop its programme
of work. Several types of activities were identified in the
discussion as being particularly appropriate for inclusion
in the programme for the Decade. One activity was 1o
strengthen the teaching, study, dissemination and wider
appreciation of the law of intemational wade. Another
activity was the promotion of acceptance of legal texts
emanating from the work of the Commigsion and from the
work of other intergovernmemtal and non-governmental
organizations active in the area of international trade law.
The observation was made that in respect of intemational
law in general, and intemational trade law in particular,
the wider adoption and effective implementation of exist-
ing texts was often of greater value than was the elabora-
tion of new texts. The Commission noted that its activities
in respect of the teaching, study, dissemination and wider
appreciation of international trade law, with the associated
promotion of the adoption and use of existing texts, had
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been more limited than was desirable because of the
limited resources that had been available for them.

6. The Commission noted that the suggested activities
relating to the teaching, study, dissemination, wider appre-
ciation and promotion of international trade law would
have their impact in all regions, but that they would be of
greatest significance in developing countries. In the same
spirit, a suggestion was made that an attempt should be
made to find a way to finance the travel of experts from
developing countries, and especially from States members
of the Commission, to the sessions of the Commission and
its working groups so that those States would be in a better
position to contribute actively to the creation of intemna-
tiopal trade law.?

7. In regpect of the future activities of the Commission
in the preparation of legal texts, it was suggested that
the Commission ceuld contribute to the Decade by under-
taking work on a subject that was of underlying funda-
mental significance for the further development of the law
of inlernational trade, such as the formulation of general
principles of contract law or of general principles in parti-
cular areas of international trade law. It was also sug-
gested that the Secretariat might review the proposals
made in past years for the programme of work that had not
been acted upon, as well as subjects on which work had
begun but had been terminated prior to the adoption of a
legal text, 10 determine whether some of those items might
now be appropriate for the current programme of work.
Under one suggestion the Secretariat would be requested
o prepare a proposed programme of work for the Com-
mission for the peried of the Decade. Furthermore, it was
suggested that the preparatory work by the Secretariat
relating to the Decade should address the question of the
harmonization between the universal and the regional
codification of intemational trade law. It was proposed
that one plenary session of the Commission should be
dedicated to a review of developments in the field of
international trade law from 980 onward.

1. ACTION ON THE DECADE AT
THE FORTY-FIFTH SESSIGN OF
THE GENERAL ASSEMBLY

8. During the forty-fifth session of the General Assem-
bly the Sixth Committee created the working group on the
Decade that had been anticipated in resolution 44/23. The

in paragraph 5 of resolution 45/42 of 28 November 1990 on the
repori of e twenty-third sestion of the € , the G |
Asserbly

“Reguests the Secretary-General, in consultation with the Commis-
sion's secretariat, to prepare a report with a view 10 analysing possible
ways by which assistonce could be given to developing countsies that
are members of the Commission, in pacticular least developed coun-
twies, so that they may auend meetings of the Commission and s
working groups, bearing in mind the arrangements that exist for
United Nations bodies generally, pursuant to tesolution 43/217,
section IX, of 21 December (988, and to submit it to the Ueneral
Assembly at its forty-sixth session;”,

The report requested by the General Aszembly will be submitted to its
forty-sixth session.

views of Governments and international organizations that
had been transmitted to the Secretary-General and placed
before the forty-fifth session of t(he General Assembly
were listed in systematic order i Annex II of the report
of the working group entitted a “Comprehensive list of
suggestions with respect to the programme for the United
Nations Decade of Intemational Law proposed by Stases
and intemational organizations” (A/C.6/45/1..5). Annex 1
of the report sets forth a “Draft programme for the activi-
ties to be commenced during the first term (1990-1992) of
the United Nations Decade of International Law™” based on
those suggestions.

9. While most of the suggestions submitied by Govem-
ments and intemational organizations that are not in-
cluded in the draft programme of activities, as well as the
activities listed in the draft programme, relate to public
internationad law, several of the suggestions are of particn-
lar interest to the work of the Commission. Among the
suggestions listed in the category “Promotion of the
accepeance of and respect for international law™ that are
of particular importance for the effective incorporation of
tegal norms prepared at the international level into natio-
nal legal systems were

“3, Provision of technical and financial assistance 10
States in their implementation of treaties, including the
drafting of national legislation

“4. Recommendations for more effective ways to
apply international law at the national level

(i) Application of intemational law (including by
municipal courts) as laws of the land

(iiy Comparative studies on the subject.”

10, A suggestion of particular relevance to the Commis-
ston was listed in the category “Encouragement of the
progressive development of international law and its
codification”, namely

*4. Cleater definition of the role of the Intemational
Law Commission and the United Nations Commission
on Intemational Trade Law (UNCITRAL).”

I1. The “Programme for the activities to be commenced
during the first term (1990-1992) of the United Nations
Decade of International Law” was adopted by the General
Assembly ip its resolution 45/40 of 28 November 1990, on
the basis of a draft resolution prepared by the Sixth
Committee that incorporated the draft programme of ac-
tivities contained in the report of the Working Group. The
programme of activities is grouped under four substantive
headings, which are in turn the main purposes of the
Decade zccording to resolution 44423, that is

L. Promotion of the acceptance of and respect for
the principles of international law

II.  Promotion of means and methods for the peaceful
settlement of disputes between States, including
resort to and full respect for the International
Court of Justice

III. Encouragement of the progressive development
of international law and its codification
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IV. Encouragement of the teaching, study, dissemina-
tion and wider appreciation of international law.

12.  Among the four purposes of the Decade, the two of
greatest interest for the Commission are the “encourage-
ment of the progressive development of intemational
law and its codification” and the “encouragement of the
teaching, study, dissemination and wider appreciation of
imemational law”. The suggested activities for the United
Nations organs and organizations in implementation of
those two purposes as described in the programme are
similar to the suggestions made at the twenty-third session
of the Commission and summarized in paragraphs 4 o 7.

13. A fifth beading in the programme adopted by the
Qeneral Assembly was entitled “Procedures and organiza-
tional aspects” in which, among other matters, the Sixth
Committee was requested to continue to prepare the pro-
gramme of activities for the Decade. Of more direct reie-
vance to the Commission is paragraph 4 of the resolution
itself, in which the General Assembly

“Invires all international organizations and institutions
referred to in the programme to undertake the relevant
activities outlined thesein and, as appropriate, to submit
to the Secretary-General interim or final reports for
transmission to the General Assembly at the forty-sixth
session or, at the latest, the forty-seventh session;”.

i4. This short review of the principal actions taken by
the General Assembly in respect of the Decade shows that
the Assembly anticipates that the initiative for implemen-
tation of the programme will rest in large measure with
the various intemational organs and organizations inter-
ested in international law. As a result the Commission
may wish to respond to the invitation of the General
Assembly contained in resolution 45/40 by preparing a
programme of activities for the Decade that is specifically
related to international trade law, The Commission may
wish to consider that, as a first step in the preparation of
such a programme, it might organize a Congress on Inter-
aational Trade Law to be held in the context of the
twenty-fifth session of the Commission in 1992,

1T, PROPOSED CONGRESS ON
INTERNATIONAL TRADE LAW

A. Background

15. The declaration of the United Nations Decade of
Intemational Law comes at a fortunate moment in the
history of the Commission. The Commiszion is complet-
ing a quarter century of existence, having been created by
the General Assembly on 17 December 1966 by adoption
of resolution 2205 (XXI). In 1992 the Commission will
celebrate its twenty-fifth session, It would seem, therefore,
appropriate for the Commission to commence its activilies
in respect of the Decade by considering in a comprehen-
sive manner the current state of international trade law
and the needs in this field for the next quarter century.
Undertaking such a comprehensive review at this time
could be empected to serve a function similar to that

served by the “Schmitthoff report” to the General As-
sembly in 1966}

16. In order to determine whether the United Nations
should engage in the progressive unification and harmoni-
zation of intemational trade law, and whether it should
create & new commission for that purpose, the General
Assembly in its resolution 2102 (XX) of 20 December
1965 requested the Secretary-General o submit to the
General Assembly at its twenty-first session a comprehen-
sive report including:

{a) A survey of the work in the field of unification and
harmonization of the law of international trade;

(b) An analysis of the methods and approaches suit-
able for the unification and harmonization of the various
topics, including the guestion whether particular topics
were suitable for regional, inter-regional or worldwide
action;

fc) Consideration of the United Nations organs and
other agencies which might be given responsibilities with
a view to furthering cooperation in the development of the
law of international trade and to promoting its progressive
unification and harmonization,

17. The report of the Secretary-General {A/6396), some-
times referred to as the “Schmitthoff repont” in reference
to the late Professor Clive M. Schmitthoff who was its
principal author in the capacity of a consuliant to the
Secretariat, was a comprehensive document completely
fulfilling the expectations of the General Assembly. The
report adequately answered the question as to whether a
new commission on international trade faw should be
created. The report did much more; it fumished the in-
tellectual foundation upon which the Commission under-
took the task of preparing its first programme of work
and deciding how that programme of work would be
coordinated with the activities of other organizations.*
Even today, twenty-five years after its preparation, the
Schmitthoff report furnishes a useful discussion of the
methods, approaches and topics that are switable for
the progressive hammonization and unification of the law
of international trade and a useful compendium of the
organizations active in the field.*

13, Nevertheless, events have made much of what was
said in the Schmitthoff report out of date. Not the least of
these events is the success of the Commission itzelf. For
example, paragraph 30 of the report includes a short
description of the Convention relating to a Uniform Law
on the Intemational Sale of Goods and of the Convention
relating to a Unpiform Law on the Formation of Contracts

YOfficial Records of the General Assembly, Twenty-first Session,
Annexes, (A/6356), reprinted in UNCITRAL Yearbook, Vol. It 1968-1970,
Part One, I, B.

“The report was distributed to the first session of the Commission and
the definition of international trade law contained thercin is specifically
referred to in the report of the first session (Af7216, paras. 23 and 24),
Although te Commission agreed that it was nol essential to formulate a
definition of international trade Jaw at that time, and hag never done 50
since, the definition referred to has served as a wuchstone for the Com-
miskion’s programme of work.

*The list of organizations active in the field of international trade law
was brovght up to daic in 1988 in AJCNL.9/30D,
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for the International Sale of Goods, both of which had
been concluded at the Diplomatic Conference on the
Unification of Law governing the International Sale of
Goods at The Hague in April 1964 and opened for signa-
ture on 1 July 1964, The report noted that of the twenty-
seven States that signed the Final Act of the Conference,
all but three were countries of free enterprise economy
and that geographically twenty-two were located in
Europe, three in Latin America and Notth America and
two in Asia, While the two Hague Conventions came into
force with, at their high point, nine and eight States parties
respectively, thirty-one States from all five continents are
currently parties to its successor, the United Nations
Convention on Contracts for the Intemmational Sale of
Goods.®

B. Organization of the Congress

[9. In order to undertake such a comprebensive review
of the current state of international trade law and the needs
in this field for the next quarter century, it is suggested
that one week of the twemty-fifth session of the Com-
mission, which will be held in New York in 1992, should
be devoted to the holding of a Congress on Intermational
Trade Law. Such a Congress would respond to the sugges-
tion made at the twenty-third session of the Commission
that the Commission might devote one plenary session to
a review of developments in the field of intemnational
trade law from 1980 onward (see paragraph 7). The Con-
gress would be organized as an integral part of the
Commisston session. As a result, full conference servicing
would be available at no extra cost to the Organization.

20. The Congress might be organized around the themes
presented in the Schmitthoff report as well as include new
themes that have arisen during the past twenty-five yeats,
such as how to secure effective incorporation of texts of

The two Hague Conventions have been denounced by three States,
ig. Germany, Italy and Netherdands, when they adhered to the United
Nations Convention on Contracts fot the International Sake of Goods.

intemnational trade law into the domestic legal systems
and the teaching of international wade law in universities.
Speakers might include both individuals currently or for-
merly associated with the Commission and individuals not
associated with the Commission but who have particular
expertise. Time might be allocated for discussion of indi-
vidual papers and topics.

21.  Since the Congress would be an integral paxt of the
twenty-fifth session of the Commission, all States and all
intexested interational organizations would automatically
be invited to attend. It could be expected that more States
and interested organizations than normal would attend and
that individual delegations might be larger than normal.

22. The Congress would be of a nature that specialists
in international trade law who were not associated with a
delegation would be interested in attending. The Com-
mission might wish to consider whether it would be inte-
rested in inviting such specialists to attend the Congress,
In anticipation of such a possibility, an adequate meeting
room has been reserved for the week.

23, Because the Congress would take place within the
context of the Commission session, it would not be pos-
gible to charge a fee for attending the Congress even to
those patticipants who were not associated with a delega-
tion. However, because of the limited space available, it
would be necessary to call for advance registration. Fur-
thermore, any participants at the Congress not associated
with a delegation could be invited to make a contribution
to the UNCITRAL Symposiom Trust Fund. Since a con-
tribution would be voluntary, the amount would also be
voluntary. However, an appropriate amount might be
suggested.

24. The papers presented by the speakers might sub-
sequently be published in a bound form, In anticipation of
such a possibility, the programme budget for 1992-1993
submitted by the Commission’s Secretariat provides for
publication in English, French and Spanish of the papers
10 be presented to the Congress.
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I. DRAFT UNCITRAL MODEL LAW ON INTERNATIONAL
CREDIT TRANSFERS

Part 1. Text of articles 1 to 15 as they result from the work
of the Commission 2t its twenty-fourth session

CHAPTER I GENERAL PROVISIONS

Article I
Sphere of application*

{1} This law applies to credit transfers where any sending bank
and its receiving bank are in different States.

(2) This law applies to other entities that as an ordinary patt of
their business engage in executing payment orders in the same
manner as it applies to banks.

(3) For the purpose of determining the sphere of application of
this law, branches and separste offices of a bank in different
States are scparate banks.

Article 2
Definitions

For the purposes of this law:

fa} “Credit transfer” means one or more payment orders,
beginning with the originator’s payment order, made for the
purpose of placing funds at the disposal of a beneficiary. The
term includes any payment order issued by the originator’s bank
or any intermediary bank intended to camry out the orginator’s
payment order. A payment order issued for the purpose of ef-
Fecting payment for such an order is considered to be part of a
different credit transfer.

(&) “Payment order” means an unconditional instruction, in
any form, by a sender to a receiving bank to place at the dis-
posal of a beneficiary a fixed or determinable amount of money
if:

(i} the receiving bank is to be reimbursed by debiting
an account of, or otherwise receiving payment
from, the sender, and

(ii) the instruction does not provide that payment is to
be made at the request of the beneficiary.

Nothing in this paragraph prevents an instruction from being
payment order merely because it directs the beneficiary’s bank
to hold, until the beneficiary requests payment, funds for a
beneficiary that does not maintain an account with it.

(c) “Originator” means the issver of the first payment order
in a credit transfer.

{d} “Beneficiary” means the person designated in the origi-
nator's payment order to receive funds as a tesult of the credit
transfer.

e} “Sender” means the person who issues a payment order,
including the originator and any sending bank.

*This law docs not deal with issuss related to the protection of con-
sumers,

g} A “receiving bank” is a bank that receives a payment
order.

(4) “Intexmediary bank™ means any receiving bank other
than the originator's bank and the beneficiary’s bank.

(7)) “Funds” or “money” includes credit in an account kept
by a bank and includes credit denominated in a monetary unit of
account that is established by an intergovernmental institution or
by agreement of two or more Statey, provided that this law shalf
apply without prejudice to the rufes of the intergovernmental
institution or the stipulations of the agreement.

{j) ‘“Authentication” means a procedure established by
agreement to determine whether a payment order or a revocation
of a payment order was issued by the person indicated as the
sender.

tk} “Execution period” means the period of one or two days
beginning on the first day that a payment order may be executed
under article 10(1) and ending on the last day on which it may
be executed under that article, on the agsumption that it is
accepted on receipt.

{(7} “Execution”, in so far as it applies to a receiving bank
other than the beneficiary 's bank, means the issue of a payment
order intended to camry out the payment order received by the
receiving bank.]

{n} ‘“Interest” means the time value of the funds or money
involved, which, unless otherwise agreed, is calculated at the
rate and on the basis customatily accepted by ithe banking
conumunity for the funds or money involved.

Article 2 bis
Conditional instructions

(1) When an instruction is not a payment order because it is
subject to a condition but a bank that has received the instruc-
tion executes it by issuing an unconditional payment ordes,
thereafier the sender of the instruction has the same rights and
obligations under this law as the sender of a payment order and
the beneficiary designated in the instruction shall be treated ag
the beneficiary of a payment order.

(2) This law does not govem the time of execution of a con-
ditional instruction received by a bank, nor does it affect any
right or obligation of the sender of a conditional instruction that
depends on whether the condition has been satisfied.

Article 3
Variation by agreement

Excopt as otherwise provided in thiz law, the rights and
obligntions of parties to a credit transfer may be varied by their
agreement.
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CHAPTER II. OBLIGATIONS OF THE PARTIES

Article 4
Obligations of sender

{1) A sender is bound by a payment order or a revocation of a
payment order if it way izsued by the sender or by another
person who had the authority to bind the sender.

(2) When a payment order or a revocation of a payment order
is subject to auwthentication other than by means of a mere
comparison of signatare, a purported sender whe is not bound
under paragraph (1} is nevertheless bound if:

{a) the autheniication is in the circumstances a commer-
cially reasonable method of security against unauthorized pay-
nient orders, and

(b) the receiving bank complied with the authentication

(3) The parties are not permitted to agree that paragraph (2)
shall apply if the authentication is not commercially reasonable
in the circumstances,

{4y A purported sender is, however, not bhound under para-
graph (2) if it proves that the payment order as receivéd by the
receiving bank resulted from the actions of a person other than

{a} a present or former employee of the purported. sender,
or

(b} a person whose relationship with the purported sender
enabled that person to gain access to the authentication proce-
dure.

The preceding semtence dees not apply if the receiving bank
proves that the payment order resulted from the actions of a
person who had geained access to the authentication procedure
through the fault of the purported sender.

(5) A sender who is bound by a payment order is bound by the
terms of the order as received by the receiving bank. However,
the sender is not bound by an exrroneous duplicate of, or an error
in, a payment order if:

{a} the sender and the receiving bank have agreed upon a

procedure for detecting emoneous duplicates or errors in a
payment order, and

{b} use of the procedure by the receiving bank revealed or
would have revealed the erroneous duplicate or the error.

If the error that the bank would have detected was that the
sender instructed payment of an amount greater than the amount
intended by the sender, the sender is bound only to the extent of
the amount that wag intended. This paragraph applies to an error
in a revocation order as it applies to an error in a payment order,

(6) A sender becames obligated to pay the receiving bank for
the payment order when the receiving bank accepts it, but
payment is not due until the beginning of the execution period.

Article 5
Payment to receiving bank

For the purposes of this law, payment of the sender’s obligation
under article 4(6) to pay the receiving bank oceurs:

{a) if the receiving bank dobits an account of the sender
with the receiving bank, when the debit is made; or

{b) if the sender is a bank and subparagraph (a} does not

apply, :
(i) when a credit that the sender causes to be entered
to an account of the receiving bank with the sender

iz used or, if not used, on the banking day follow-
ing the day on which the credit is available for use
and the receiving bank learns of that fact, or
(ii) when a credit that the sender causes to be entered
to an account of the receiving bank in another
bank is used or, if not used, on the banking day
following the day on which the credit is available
for use and the receiving bank learns of that fact,
or
(iii) when final settlement is made m favour of the
receiving bank at a central bank at which the re-
ceiving bank maintains an account, or
(iv) when final settlement is made in favour of the
receiving bapk in accordance with
a. the rules of a funds transfer system that pro-
vides for the settlement of obligations among
participants either bilaterally or multilaterally,
or
b, a bilateral netting agreement with the sender;
or

{c) if neither subparagraph {a) nor (&) applies, as otherwise
provided by law,

Article 6
Acceptance or refjection of a payment order by recelving
bank other than the beneficiary's bank

(1} The provisione of this atticle apply to a receiving bank
other than the beneficiary's bank,

{2} A receiving bank accepts the sender’s payment order at the
earliest of the following times:

fa) when the bank receives the payment order, provided that
the sender and the bank have agreed that the bank will execute
payment orders from the sender upon receipt,

{b) when the bank gives nolice to the sender of acceptance,

{¢) when the bank igsues a payment order intended to carry
eut the payment order received,

{d) when the bank debits an account of the sender with the
bank as payment for the payment order,

(¢} when the time for giving notice of rejection under para-
graph (3) has elapred without notice having been given.

(3) A receiving bank that does not accept a payment order is
required to give notice of rejection no later than on the banking
day following the end of the execntion period, unless:

() where payment is to be made by debiting an account of
the sender with the receiving bank, there are insufficient funds
avajlable in the account to pay for the payment order;

{b) where payment is to be made by other means, payment
has not been made; or

{c} there ig insufficient information to identify the sender.

(4) A payment order ceases to have effect if it is neither ac-
cepted nor rejected under this atticle before the close of businass
on the fifth banking day following the end of the execution
period,

Article 7
Obligations of receiving bank other than
the benefictary's bank

(1) The provisions of this article apply to a receiving bank
other than the beneficiary's bank,
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(2) A receiving bank that accepts a payment order is obligated
under that payment order to issue a payment order, within the
time required by article 10, either to the beneficiary 's bank or
to an intermediary bank, that is consistent with the contents of
the payment order received by the receiving bank and that
containa the instructions necessary to implement the credit
transfer in an appropriate manner.

(3) If a receiving bank determines that it iz not feasible to
follow an instruction of the sender specifying an intermediary
bank or funds transfer system to be uwsed in carrying out the
credit transfer, or that following such an instroction would cauge
excessive costs or delay in completing the credit transfer, the
receiving bank shall be taken to have complied with para-
gtaph (2) if it inquires of the sender what further actions it
should take in the light of the circumstances, before the end of
the executton period.

(4> When an instruction is received that appears to be intended
to be a payment order but does not contain sufficient data to be
a payment order, or being a payment order it cannot be executed
because of insufficient data, but the sender can be identified, the
receiving bank shalf give notice to the sender of the nsuffi-
ciency, within the time required by article 10,

(5) When s receiving bank detects that there is an inconsis-
tency in the information relating to the amount of money to be
transferred, it shall, within the time required by article 10, give
notice to the sender of the inconsistency, if the sender can be
identified. Any interest payable under article 16(3) for failing to
give the notice required by this paragraph shall be deducted
from any interest payable under article 16(1) for failing to
comply with paragraph (2).

(6} For the purposes of this article, branches and separate
offices of a bank, even if located in the same State, are scparate
banks.

Article 8
Acceptatice or rejection of a payment ordey
by beneficiary's bank

{1) The beneficiary’s bank sccepts a payment order at the
earliest of the following times:

{a) whenthe bank receives the payment order, provided that
the sender and the bank have agreed that the bank will execute
payment orders from the zender upon receipt,

{#) when the bank gives notice to the sender of acceptance,

fc} when the bank debits an account of the sender with the
bank as payment for the payment order,

(d) when the bank credits the beneficiary's account or
otherwise places the funds at the disposal of the beneficiary,

(¢} when the bank gives notice to the beneficiary that it has
the right to withdraw the funds or use the credit,

(f) when the bank otherwise applies the credit as instructed
in the payment order,

g} when the bank applies the credit to a debt of the bensfi-
ciary owed to it or applies it in conformity with an order of a
court or other competent authority,

(f} when the time for giving netice of rejection under para-
graph (2) has elapsed without notice having been given.

(2) A beneficiary's bank that does not aceept a payment order
is required to give notice of rejection no later than on the bank-
ing day following the end of the execution period, unless:

{a) where payment is to be made by debiting an account of
the sender with the beneficiary's bank, there are insufficient
furds available in the account to pay for the payment order;

(b} where payment is to be made by other means, payment
has not been made; or

fe) there iy insufficient information to identify the sender.

(3} A payment order ceases to have effect if it is neither accep-
ted not rejected under this aticle before the close of business on
the fifth banking day following the end of the execution period.

Article 9
Obligations of beneficiary’s bank

(1) 'The beneficiary’s bank iz, upon acceptance of a payment
order, obligated to place the funda at the disposal of the bene-
ficiary, or otherwise to apply the credit, in accordance with the
payment order and the Jaw governing the relationship between
the bank aad the beneficiary.

(2) When an instruction is received that appears to be intended
to be a payment order but does oot contain sufficient data to be
a payment order, or being a payment order it cannot be executed
because of insufficient data, but the sender can be identified, the
beneficiary’s bank shall give notice to the sender of the insuf-
ficiency, within the time required by article 10.

(3) When the beneficiary’s bank detects that there is an incon-
sistency in the information relating to the amount of money to
be transferred, it shall, within the time required by anicle 10,
give notice to the sender of the inconsistency if the sender can
be identified.

(4} When the beneficiary’s bank detects that there is an incon-
sistency in the informalion that identifiee the beneficiary, it
shall, within the time required by article 1), give notice 1o the
sender of the inconsistency if the sender can be identified.

{5) Unless the payment oxder states otherwise, the benefi-
ciary's bank shall, within the time required for execution uader
article 10, give notice to a beneficiary who does not maintain an
account at the bank that it is holding funds for his benefir, if the
bank has sufficient information to give such notice.

Article 10
Tirtie for receiving bank to execute payment order
and give notices

(1) In principle, a receiving bank is required o execute the
payment order on the banking day it is received. However, if it

does not, it shail do so on the banking day after the order is
received, unless

fa} a later date is specified in the order, in which case the
order shall be executed on that date, or

{b) the order specifies 2 date when the fands are to be
placed at the disposal of the beneficiary and that date indicoles
that later execution is appropriate in order for the beneficiary’s
bank to accept a payment order and execute it on that date,

(1 bis) If the teceiving bank executes the payment order on the
banking day after it is received, except when complying with
subparagraph (a} or (b} of paragraph (1), the receiving bank
must execute for value as of the day of receipt.

(i fer) If a receiving bank accepts a payment order only by
virtue of article 6(2){e}, it must execute for value as of the day
on which
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{a) where payment is to be made by debiting an account of
the sender with the receiving bank, there are sufficient funds
availnble in the account to pay for the payment order, or

(b) where payment is to be made by other means, payment
hag been made.

(2) A nofice required to be given under article 7(4) or (5) or
article 9(2), (3) or (4) shall be given on or before the banking
day following the end of the execution period.

(3) Deleted

(4) A receiving bank that receives a payment order after the
recciving bank’s cut-off titme for that type of payment order is
entitled to freat the order as having been received on the next
day the bank executes that type of payment order.

(5} If a receiving bank is required to perform an action on a
day when it does not perform that type of action, it must per-
form the required action on the next day it performs that type of
action.

(6} For the purposes of this aticle, branches and separate
offices of a bank, even if located in the same State, are separate
banks.

Article 1
Revocation

(1) A payment order may not be revoked by the sender unless
the revocation order is received by a receiving bank other than
the beaeficiary’s bank at a time and in a maoner sufficient to
afford the receiving bank a reasonable oppottunity to act before
the actual time of execution or the beginning of the day on
which the payment order ought to have been executed under
subparagraph (a) or (b} of article 10(1), if later.

{2) A payment order may net be revoked by the sender upless
the revocation order is received by the beneficiary’s bank at a
time and in 2 manner sufficient to afford the bank a reasonable
opportunity o act before the time the credit transfer is com-
pleted or the begimning of the day when the fundy are to be
placed at the disposal of the beneficiary, if later.

(3} Notwithstanding the provisions of paragraphs (1) and (2),
the sender and the receiving bank may agree that payment
orders issued by the sender to the receiving bank are to be
irrevocable or that a revecation oxder is effective only if it is
teceived by an earlier point of time than provided in para-
graphs (1) and (2).

{4) A revotation order must be authenticated.

(5) A receiving bank other than the beneficiary’s bank that
executes, or a beneficiary bank that accepts, a payment order in
respect of which an effective revocation order has been or is
subsequently received is not entitled to payment for that pay-
ment order, If the credit transfer is completed, the bank shall
refund any payment received by it.

(6) If the recipient of a refund is not the originator of the credit
transfer, it shall pass on the refund to the previous sender.

(6 Pis} A bank that is obligated to make a refund to ity sender
is diseharged from that obligation to the extent that it makes the
refand direct to a prior sender. Any bank subsequent to that
prior sender is discharged to the same extent. This paragraph
does not apply to a bank if it would affect the bank’s rights or
obligations under any agreement or any rule of a funds transfer
system.

(6 ter) An originator entitled to a refund nnder this article may
recover from any bank obligated to make a refund hereunder to
the extent that the bank has ot previously refunded. A bank that
is obligated to make a refund is discharged from that obligation
to the extent that it makes the refund direct to the criginator.
Any other bank that is obligated iz discharged to the same
extent.

(1) I the credit transfer is completed but a receiving bapk
exccuies a payment order in respect of which an effective revo-~
<ation order has been or is subsequently received, the receiving
bank has such rights to recover from the beneficiary the amount
of the credit transfer as may otherwise be provided by law.

(8) The desth, insolvency, bankruptcy or incapacity of either
the sender or the originator does not of itself operate o revoke
a payment order or terminate the suthority of the sender.

(8 bis) The principles comtained in this article apply to an
amendment of payment oxder.

(9) For the putposes of this article, branches and separate
offices of a bank, even if located in the same State, are separate
banks.

CHAPTER II. CONSEQUENCES OF FAILED,
ERRONEOUS OR DELAYED CREDIT TRANSFERS

Article 12
Assistance

Until the credit transfer is completed, each receiving bank
is under a duty to assist the originator and each stbzequent
sending bank, and to seek the assistance of the next receiving
bank, in completing the banking procedure of the credit transfer.

Article 13
Refund

(1} If the credit transfer is not completed, the originator’s bank
is obligated to refund to the originator any payment received
from it, with interest from the day of payment to the day of
refupd. The originator's bank and each subsequent receiving
bank is entitled to the retum of any funds it has paid to its
receiving bank, with interest from the day of payment to the day
of refund.

(2) The provisions of paragraph (1) may not be vared by
agreement except when a prudent originntor’s bank would not
have otherwise accepted a particular payment order because of
a significant risk involved in the credit transfers.

(3) A receiving bank is not required to make a refund under
paxagraph (1) if it is unable to obtain a refund because an inter-
mediary bank through which it was directed to effect the credit
transfer has suspended payment or is prevented by law from
making the refund. A receiving bank ig not considered to have
been directed to use the intermediary bank vnless the receiving
bank proves that it does not systematically seek such directions
in similar cases. The sender that fitst specified the use of that
intermediary bank has the right to cbtain the refund from the
intermediary bank.

(4) A bank that is obligated to make a refund to its sender i
discharged from that obligation to the extent that it makes the
refund direct to a prior sender. Any bank subsequent to that prior
senglor is discharged to the same extent. This paragraph does not
apply to a bank if it would affect the bank's rights or obligations
under any agreement or any fule of a funds transfer system,
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(3) An originator entitled to a refund under this amicle may
recover frotn any bank obligated to make a refund bereunder to
the extent that the bank has not previously refunded. A bank that
is obligated to make a xefund is discharged from that obligation
to the extent that jt makes the refund direct to the originator, Any
other bank that is obligated is discharged to the same extent.

Article 14
Correction of underpayment

If the amount of the payment order executed by a re-
ceiving bank iz less than the amount of the payment order it

accepted, it is obligated to issue a payment order for the dif-
ference.

Articie 15
Restirution of overpayment

If the credit transfer is completed, but the amount of the
payment order executed by a receiving bank is greater than the
amount of the payment order it accepted, it has such rights to
recover the difference from the beneficiary a3 may otherwise be
provided by law.

Part . Text of articles 16 to I8 as they resulted from the work of the Working Group
on International Payments at its twenty-second session

{The text of those articles was not considered by the
Commission at ils twenty-fourth session.)

Article 16
Liabilicy and damages

(1) A receiving bank other than the beneficiary’s bank is liable
to (he beneficiary for ity [ailure to execute its sender’s payment
order in the time required by article 10(1), if the credit transfer
is completed under article 17(1). The liability of the receiving
bank shiall be to pay interest on the amount of the payment order
for the period of delay cawsed by the receiving bank’s failure.
Such liability may be discharged by payment to its receiving
bank or by direct payment to the beneficiary.

(2) If a receiving bank that is the recipient of interest under
paragraph (1} is not the beneficiary of the transfer, the receiving
bank shall pass on the bonefit of the interest to the next re-
ceiving bank or, if it ie the beneficiary's bank, to the benefi-
ciary.

{3} A receiving bank other than the beneficiary’s bank that
does not give a notice required under article 7(3), (4) or (3) shall
pay interest to the sender on any payment that it has received
from the sender under article 4{6} for the pericd during which
il retains the payment.

(4) A beneficiary’'s bank that does not give a notice required
under article %(2) or (3) shall pay interest to the sender on any
payment that it has received from the sender under article 4(6),
from the day of payment until the day that it provides the re-
quired notice,

{5} A receiving bank that issues a payment order in an amount
less than the amount of the payment order it accepted shall, if
the credit transfer is completed under article 17(1), be liable to
the beneficiary for interest on any part of the difference that is
oot placed at the disposal of the beneficiary on the payment
date, for the period of time after the payment date until the full
amount is placed at the disposal of the beneficiary. This liability
applies only to the extent that the late payment iy caused by the
receiving bank's improper action,

{6) The beneficiary's bank is liable to the beneficiary to the
extent provided by the law governing the relationship between
the beneficiary and the bapk for its failare to perform one of the
obligations under anticle 9(1) or (5).

(7) The provisions of this article may be varied by agreement
to the extent that the liability of one bank to another bank is
increased or reduced. Such an sgreement to reduce liability may
be contained in a bank’s standard terms of dealing. A bank may
agree to increase its liability to an originator or beneficiary that
is not a bank, but may not reduce its liability 1o such an origi-
nator of beneficiary..

(8) The remedies provided in this law do not depend on the
existence of a pre-existing relationship between the pasties,
whether contractual or otherwise. These remedies shail be exclu-
sive, and no other remedy arising out of other decirines of law
shall be available except any remedy that may exist when a bank
has improperly executed a payment order or failed to execute a
payment order (e} with the intent to cause loss, or (&) recklessly
and with knowledge that losz might result.

CHAPTER I¥. COMPLETION OF CREDIT TRANSFER
AND DISCHARGE OF OBLIGATION

Article 17
Completion of credit transfer and discharge of obligation

(1) A credit transfer is completed when the beneficiary’s bank
accopts the payment order. When the credit trapsfer is com-
pleted, the beneficiary's bank becomes indebted to the benefi-
ciary to the extent of the payment order accepted by it.

{2) If the transfer was for the purpose of discharging an obli-
gation of the originator to the beneficiary that can be discharged
by credit transfer to the account indicated by the originator, the
obligation is discharged when the beneficiary's bank accepts the
payment order and to the extent that it would be discharged by
payment of the same amount in cash.

(3} A credit transfer shall be considered complete notwith-
standing that the amount of the payment order accepted by the
beneficiary’s bank is less than the amount of the originator’s
payment order because one or more receiving banks have de-
ducted charges. The completion of the credit transfer shall not
prejudice any right of the beneficiary under the applicable law
to recover the amount of those charges from the originator.
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CHAPTER V. CONFLICT OF LAWS

Article I8
Conflict of laws

(I3 The rights and obligations arising out of a payment order
shatl be govemed by the law chosen by the parties. In the
absence of agreement, the law of the State of the receiving bank
shall apply.

(2) The second sentence of paragraph (1) shall not affect the
determination of which law govems the question whether the

actual sender of the payment order had the authority to bind the
purported sender for the purposes of article 4(1).

(3) For the purposes of this article,

(a} where a State comprises several territorial units having
different rules of law, each territorial unit shall be congidered to
be a separate State, and

(b) branches and separate offices of a bank in different
States are separate banks.
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H. SUMMARY RECORDS OF MEETINGS
OF THE COMMISSION ON THE DRAFT MODEL LAW
ON INTERNATIONAL CREDIT TRANSFERS®

Summary record (partia* of the 439th meeting

Monday, 10 June 1991, at 10.30 a.m.

[A/CN.9/5R 439**]

Temporary Chairman: Mr. BERGSTEN (Secretary of the Commission)

Chairman: Mr. SONO (Japan)

The discussion covered in the summary record began at 11.10 am.

Intermational Payments: draft Model Law on International
Credit Transfers (A/CN.9/341, 344 and Corr.1, 346 and 347
and Add.1}

Article T

1. The CHAIRMAN suggested that the Comumission should
proceed immediately to a detailed discussion of the draft Model
Law tzking it article by atticle, and should touch upon general
pelicy issues only in so far as they related to specific provisions
in the text.

2. Mr. BURMAN (United States of America) said that, al-
though his delegation agreed in principle with the footnote to
article | of the draft Mode] Law, it had proposed an amendment
to that foomote for the putpose of <larifying issues which were
currently obscure. It was unclear, for instance, whether the
existing text of the footnote meant that the draft Model Law
applied to consumers unless the intemal laws of a particular
State otherwise govemed the transaction. Furthermore, in its
current form, the footnote gave no indication whether, in cases
where the consumer-protection laws of a State conflicted with
provisions in the draft Model Law in some respocts only, the
draft Model Law would apply to parts of a credit transfer and
the Siate’s consumer-protection laws to other parts of the trans-
action.

3. Ax for his delegation’s concerns about article 1(1}, be pre-
ferred to postpone discussion of the matter until various other
relevant provisions had been discussed.

4. The CHATRMAN said that it had not been the intention of
the Working Group on International Payments to restrict the
scope of consumer-protection legislation to the extent advocated

“The summary records contained in this volume inclwde the correc-
tions requested by the delegations and such editorial changes as were
congsidered necessary.

*No summary record was prepated for the rest of the meeting.
**No summary rccords were issued for the 426th to 438th mectings.

by the United States amendment, i.e. to transactions between the
originator and the originator’s bank, on the one hand, and be-
tween the beneficiary and the beneficiary's bank, on the other.

5. Mr IWAHARA (Japan) said that the proposed amendment
to the footnote 1o article 1 might give rise to difficult questions
of policy in individual States. In article 16, paragraphs 1 and 5,
and elsewhere, the draft Model Law dealt with the Iiability
relationship between parties not ¢ngaging in direct transactions
with one apother. If countries were forbidden to enact special
regulations concerning such liability relationships for the pur-
pose of protecting consumers, that would discourage them from
adopting the draft Model Law, If local consumer-protection laws
goveming relationships between the originator and receiving
banks other than the originator’s bank or between the benefi-
ciary and sending banks were to be forbidden, then the Model
Law should itself provide for consuimer protection, an arey
which he understood had been expressly excluded from its

scope.

6.  Mr. GRIFFITH (observer for Australia) said that there was
no need to amend the fovinote to article 1 since, as it stood, it
clearly indicated that a State's consumer-protection laws should
indeed apply to parts of a credit trangfer transaction and the
draft Model Law to other parts.

7. Mr. DUCHEK (observer for Austria} said he shared the
doubts expressed by the representatives of Japan and Ausiralia.
The applicability of national consumer-protection laws should
not be diminished by the operation of the Model Law: States
adopting the Model Law, or acceding te a convention if the
Model Law should take that form, must be able to enact their
own consumer-protection laws as they deemed necessary and
apply them to international credit transfers, The matter con-
tained in the footnote might better appear somewhere in the text
of the articles themselves g0 as to make it clear that consumer-
protection laws would not be affected,

8.  The proposed amendment would seem to indicate that the
consumer-protection laws of a State should prevail, as far as the
relationship between the originator and the originator’s bank
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was concermned, only if the two parties were situated in the same
State. However, that might not be the case and, according to
private international law, the law of the consumer’s State was
decisive. Since the amendment would thus appear to run counter
to the trend of private intemational law, he bad some techni-
cal reservations. A further problem concemed the relations
with third parties, which might also be regulated by consumer-
protection law.

9. Mr. SAFARIAN NEMATABADI (Islamic Republic of
Iran) said that the text of article 1 should be Ieft as it stood in
the Model Law.

10. Mr. ERIKSSON (observer for Sweden) said that the foot-
note to article 1 should be left unchanged. Adoption of the
amendment would lead to serious problems in the matter of the
protection of consumers, There would, for instance, be a number
of difficulr questions in the event that more than one bank in the
chain of transactions was situnted in a country with special
consumer protection rules, where the consumer was also located.

11.  As for the question of a conflict between the Model Law
and the consumer-protection laws of a patticular State, it way
quite clear that, unless there were special consumer-protection
regulations in the country concemed that dealt with the specific
problem, it would be resolved according to the rules contained
in the Model Law,

12, M BURMAN (United States of America) said thai the
will of the Comimission seerned to be clear; however, with
regard to the subject under discussion and to other articles it had
yet to consider, he hoped that there would be general agreement
that the fundamental purpose of the Commission was to facili-
tate international trade by removing the impediments created by
conflicting national provisions and, perhaps, by establishing
special intemational rules. The interests of consumers had, of
coutsze, to be taken into account. In view of the difficulties
created by uncertainty as to what laws would apply to a given
commercial transaction, his delegation considered that it was the
Cormumission’s task to create predictability and certainty for the
commercial parties, That aspect would, he hoped, be taken into
account as the Commission’s work proceeded since such an
approach would result in great benefits to all the Member States.

13. The CHAIRMAN, having thanked the representative of
the Unijted States for his cooperative and constructive agitude,
said that, although his amendment was not generally accepted,
there was a feeling in the meeling that the protection of con-
sumers was important, :

14.  The United States proposal was also related (o the sphere
of application of the article—whether it should cover caly inter-
national transactions or both demestic and international transac-
tions. In the latter case, he assumed that the delegation of the
United States would prefet that certainty be maintained, both the
benefictary side and the originating side being subjected to local
autonomy, and would agree that the protection of consumers
should fall under local jurisdiction. Even if it were thought that
certain segments of the total transaction should be excluded
from consumer protection, that principle could not be imposed
through the Model Law. It was clear that the aim should be to
cteate certainty in the legal relationships invalved in the credit
transfer system.

15. The footnote, as currently drafted, was the result of a long
debate. It was a neutral statement of a fact and was not intended
to encourage local intervention. In the circumstances, he hoped
that the United States representative would not insist on his
amendment.

16. He had noted the suggestion by the observer for Austriz
that the matter contained in the footnote be inciuded in the

sctual text of the Model Law, but hoped that the suggestion
would not be puraned.

17. ‘Tuming to amticle 1(1), he noted the United States pro-
posal to make the Model Law applicable to both the domestic
and the international parts of credit transfers. While the com-
ments he had heard indicated that such an approach might not
attract mch support, it should none the less be understood that
expansion of the scope of the Model Law would not necessarily
be excluded.

18. Mr. BHALA (United States of America) said that he
agreed with the Chairman’s thinking. In the case of the test for
intemationality, it might not be possible to solve all the diffi-
culties at the current session. The division of a credit transfer
into an international part and a domestic part raised both con-
ceptual and operational difficulties. Any such test was bound to
be formalistic and might therefore be either under-inclusive or
over-inclusive.

19,  In fact, the text as currently worded might be the best that
could be expected. He would, however, like to see the matter
discussed in the commentary on the draft Model Law which
would, he hoped, reflect his delegation’s concerns,

20. Mr. SCHNEIDER (Genmany) drew attention to a problem
concerning the Member States of the European Economic
Community. The intended creation of a single internal market
would eliminate the distinction between cross-border and
domestic transactions within the Community. The possibility of
issuing an FEC directive incorporating the Model Law was
under discussion. In that event, all transfers within the Commu-
nity would be subject to the Model Law.

21, Secondly, although the Working Group had noted the
global nature of intermational payments, national laws still
existed and it was desirable that they should continue to do so.
It was therefore necessary to decide whether a chain of contracts
should be govetned by a single law, or whether different parts
of the chain should be govemed by different laws. However that
might be, it was by no means unlikely that full harmonization
would not be achieved because some countries would, unfortu-
nately, decide not to adopt the Model Law. As it was possible,
therclore, to deal only with specific parts of the chain, he pro-
ferred to retain the existing text.

22.  ‘The CBAIRMAN sugpgested that, in respect of intemnal
European Economic Community rales, an approach might be
adopted similar to that in the 1980 United Nations Convention
on Contracts for the Intemational Sale of Goods which stated
(article 94} that two or inose contracting States having the same
or closely related rules might be excluded.

23.  Ideally, as advocated by the vepresentative of the United
States, internaticnal transfers should be govemned by global miles.
For the time being, however, as the representative of Germany
had pointed out, national laws predominated. Those two views
did mot necessarily reflect a contradiction in philosophy but
simply constituted different approaches to current reakities.

24, He assumed that the Commission would adopt the ap-
proach of distinguishing between international and domestic
transfers, as clearly implied in article 1(1). As indicated in the
Secretariat’s comments on the article (A/CN.9/346, pp. 6-9),
States would still be free to extend the scope of the Model Law
by applying it to intemational and domestic transfers.

25. Mr. GRIFFITH {cbserver for Australin) said he agreed
that there should be an option of applying the Model Law 10 do-
mestic transfers. It might be useful if that dea were included in
a footnote or commentary to the Model Law, so that those
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petsons oot attending the session of the Commission miglt
become aware of it.

26. Mr. YASSEUR (Banking Federation of the European
Community) said that the members of hiz Federation would
wish the Model Law to apply solely to electronic credit trans-
fers. He shared the concem of the representative of the United
States arising from the significant differences between low-cost,
high-speed electronic credit transfer systems and other methods
of transfer involving telex, documents and the like. The Work-
ing Group had decided not to make any distinction but had sug-
gested that, if necessary, special nrles for non-electronic trans-
fers could be drawn uwp. He asked for confirmation that the
cuitent text, which made no distinction between the different
types of transfer, was intended to apply to all transfers of funds.

27, The CHAIRMAN said that, although the Working Group
had, at one stage, concerned itself only with electronic credit
transfers, it had come to realize that most of the rules would
apply lo all types of transfer of funde. It had therefore con-
sidered the application of the rules to all transfers of funds.
Nevertheless, it was only becanse of the development of elec-
tronic credit transfer systerns in the 1970 that the cunent draft
Meodel Law had been developed. However, since it was a Model
Law, Member States were perfoctly free to adopt it for electro-
nic credii transfers only.

28. Mr. ABASCAL ZAMORA (Mexica) said that the restric-
tion to electronic credit fransfers had been climinated for
various reasons. In the first place, it was difficult to distinguish
between electronic and other types of transfer since, in practice,
a transfer might be made in past electronically and in pant by
other means, It has alzo been thought desiruble to eliminate any
preference for a particular type of technology, which might
preclude other forms to be developed in the future, High-speed
electronic credit transfers were extremely diffienlt to. define. It
had therefore been decided that the draft Model Law should
cover all transfers of funds.

29. Mr, BURMAN {United States of America) said that since
the issue of the distinction between electropic fund trapsfer
(EFT) and all other forms of transfer had been raised, he had
some general comments 1o make, even though the subject had
been discussed in the Working Group.

3. The Working Group had taken on an extrernely difficult
lask and the ultimate fruit of its labours might prove unac-
ceptable in practice to the commercial community if the Com-
mission insisted on trying to combine two very different types
of trapsactional envitonments which would be better served by
two different sets of rules.

31. The question was not just one of speed, like, for example,
the difference between a meotor car driving along & motorway
and a bicycle proceeding slowly and steadily with time for
checking, notifying and so forth. What really distinguished
electronic banking from the traditional banking world was the
extremely high volume made possible by computer-assisted
international banking, which had created a very different envi-
ronment for the transfer of credits. Combining all those aspects
in # single instrumenit—-as the Working Group and the Commis-
sion appeared to be doing—seemed less practical than attempting
to produce separate rules for the different types of transaction,

32. The members of the Commission and of the Working
Group might bear in mind, however, when distinguishing the
environment of high-volume computer-assisied Lransactions,
that there might be links in the chain that used paper, telex, fax
and, indeed, human messengers—there niight 'still be rooin for
human beings in the banking system. Nevertheless, a distinction
had 1o be made between clectronic and non-electronic banking.

32, A fundamental change had occurred in electronic com-
merce gencrally, not merely in credit transfers, and the role of
the central data manager was vital. The fund transfer system
should be seen as a new, impontant and centrally involved party.
A variety of elements in a transaction might have been under-
taken in media other than electronics and the high volume of
transactions often caused a varety of legal relationships to
change. The Commission might wish to retumn to the fund trany-
fer system as to a focal point that, in the long run, changed 2
great deal in the relations between a variety of banking partici-
pants and ultimately the originators of the transactions at one
end and their beneficiasies at the other,

34. M KOMAROV (Union of Soviet Socialist Republics)
said that, in his delegation’s opinion, there way o need nor any
good reason to revise the consensus reached in the Working
Group. Since, however, questions of interpretation had arisen, it
might be advizable in the interests of clarity to state clearly—
in article 2(4) concerning payment orders—that the provision in
question applied to all types of payments made by teletrans-
mission or electronic transmission.

35. Mr. SCHNEIDER (Germany) said that his delegation
shared the United States represenlative’s concerm about the
problems connected with slectronic fund transfers, In his dele-
gation’s view, high-volume and inter-bank payments were prob-
Jems of codified law and might be dealt with by special con-
tracts. The Conunission should realize that it was dealing with
a very broad sphere of application; it would have to take into
consideration the fact that there were still paper-bazed payment
orders and it would also have to deal with consumer transac-
tions.

36. Inthat connestion, he said that it was not completely clear
from hig country’s comunents, especially the second subpara-
graph of paragraph 15 (A/CN.9/347, p. 31), that the Model Law
should apply to consumer transactions but that national con-
somef law would amend the Model Law. He suggested that the
insertion of the word “also” or “too” in the last clause of that
subparagraph would remedy the sitwation. The inclusion of
conmumer transactions should be taken into consideration
throughout the text. It was important, also, that the question of
freedom of contract should be considered.

37. The CHAIRMAN said that the last subject mentioned
would come up under article 3. In that connection, he drew
attention tg the Secretariat’s comments on article 3 (A/CN.9/
346, p. 25, para. 3).

38. M LIM (Singapore) suggested, with reference to anticle
1¢2), that, if the reference in the second line was to separate
branches of the same bank in different Stntes, the word “a”
should be replaced by the words “'the same”,

39. Mr. BERGSTEN (Secretary of the Commission) said that
the text as drafted was intended to refer to a single bank, If the
proposed amendment would make the intention clearer without
changing the substance, it would be a drafting matter, It might
also facilitate tranglation into other languages.

40, The CHAIRMAN gzaid that, while the Commission might
wish to adopt that spproach in respect of article 1, it gshould not
be forgotten that article 2 contained other provisions conceimning
branches and offices of banks, while other articles also might be
relevant.

Ardicle 2

41, Mr. BERGSTEN (Secretary of the Commission), refersing
to the Secretarjat's comments on article 2(a} (A/CN.9/346,
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pp. 12-13, paras. 4-9) reminded the Commission that there had
been some problems of interpretation in the Working Group
over the question whether certain credit transfers were interna-
tional or not. In the case, for example, of a United States dollar
transfer between two banks in the United Kingdom, one way of
making the transfer would be for a payment order to be sent
from bank A to bank B, both in the United Kingdom, for the
credit of the account of the beneficiary; to reimburse bank B,
bank A would then send a separate payment order to its cor-
respondent bank in New York to credit the account of bank B;
and bank B would receive the funds from bank A by credit to
its account in New York The direct payment order from bank
A to bank B would remain within the United Kingdom and
no payment order would cross & boundary from one State to
another.

42, The transaction in question could be desciibed in two
ways. On the one hand, it could be argued that the reimburse-
ment was a separate transaction which would clearly fall under

the current text of the Model Law, while the payment order—
or the bank A to bank B transaction—was strictly domeslic in
the United Kingdom. Conversely, it conld be argued that the
entire set of operations was a single transaction, namely, a credit
transfer from bank A or its customer to bank B, part of that
credit ransfer being the reimbursement, which included a pay-
ment order passing from London to New York. According te the
Iatter interpretation, the payment order from bank A to bank B
in the United Kingdom would be governed by the Model Law,
on the assumption that the Upited Kingdom had adopted the
Model Law with its article I as currently drafted.

43.  The CHAIRMAN said that the matter raised by the Sec-
retary of the Commission would be discussed in connection
with the second sentence of article 2{a) and, depending on the
outome of that discussion, the Commission might have to refum
to article 1.

The meeting rose ar 12.30 p.m.

Summary record of the 440th meeting

Monday, 10 June 1991, at 2 p.m.

[A/CN.9/SR.440]

Chairman: Mr. SONQO (Japan)

The meeting was called to order at 2.1) pm.

International Payments: draft Model Law on International
Credit Transfers (continued) (A/CN.9/341, 344 and Corr.l,
346 and 347 and Add.1)

Article 2 (continued)

1. The CHAIRMAN said that article 2 of the draft Model Law
(AfCN.9/344, annex) began with some introductory words which
he agsumed there was no need to discuss. He would therefore
invite comments on subparagraph (a). A point that had been
raised by the Secretary at the previous meeting and that required
discussion was whether a reimbursement relationship was to be
regarded as part of the credit transfer referred to in the subpara-
graph. _

2.  Mr. FUNISHITA (Japan) said that the issne seemed to be 1
complex one. On the basis of comments seceived from business
circles and experts in Japan, his delegation felt that the reim-
bursement relationship should be excluded from the definition.
He wished to draw attention in that connection to the comments
of the Secretariat on article 1 in document A/CN.9/346 with
regard to the question of the internatiomality of a transfer. As
bad been pointed out, if a reimbursement relationship was re-
garded as included in 2 cxedit transfer, the fact that the reim-
butsing bank was located in another country would cause the
whole series of operations constituting the transfer to be covered
by the Model Law; the originator or the beneficiary might,
however, be unaware that the transfer would be regarded as an
infernational credit transfer, and that might be prejudicial to
their interests. According to banking practitioners in Jupan, the
reimbursement relationship was regarded as something quite
different from the chain of operations constituting the credit
transfer; to include the reimbursement relationship in the defi-
nition night therefore cause confusion. Accordingly, his delega-
tion proposed that the reimbursement relationship should not be

regarded as past of the original credit transfer but be congidered

to constitute a distinct credit trapsfer transaction.

3. If that point was accepled, the achial drafting was less
important. His delegation would not insist on the deletion of the
second sentence of article 2{a} as proposed in the second para-
graph of Japan’s written comments on that portion of the text
(AJCN.9/347, p. 35), provided that an amendment was made to
article 2(4) on the lines proposed there,

4. Mr, GREGORY (United Kingdom) associated himself with
the previous spesker’s retnarks. He considered that, in the
example that had been given by the Secretary at the previous
meeting, the payment order to the reimbursing bank in the
United States should be treated as separate and not as making
the original credit transfer international. The present draft did
not make clear whether a reimbursing bank would count s an
intermediary bank. However, he thought that the second sen-
tence of article 2({a) was useful and could be left ay it stood;
when the Comumissien took up subparagraph (/). it could make
clear there that a reimbursing bank was not an intermediary
bank.

5. Mr, ABASCAL ZAMORA {Mexico) supported the United
Kingdom representative’s commenis. It was tiue that divergent
views had been expressed on the subject in the Working Croup
on International Payments, but he thought that the prevailing
view had been that the reimbursement operation would not be
part of the credit transfer. The order to a reimbursing bank
should, he thought, be regarded as something separate.

6. Mr. VASSEUR (Banking Federation of the Europesan
Community) said he thought that in the United Kingdom the
sibtation might be a special ome, since clearing agreements
existed there which did not exist in other countries. In any
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case, the subject under discussion related rather to article { than
to the defimtion of thie term “credit transfer”. The wording of
article 1{1) had been deliberately broadened; he thought that
the cumrent waording would make the Model Law apply where,
although the originator’s bank and the beneficiary's bank were
in the same country, the currency used was that of another
country.

7. Mr. BHAILA (United States of America) zaid that his dele-
gation supported the present drafting of the first two sentences
of atticle 2{a). It did not consider that so-called reimbursement
relationships shouvld be specifically excluded from the defini-
tion, There were some credit (ransfer systems that were based on
simultaneous messago and payment, and those might then fall
outside the sphere of application of the Model Law. The “credit
transfer” definition was a key one and his delegation would
be aguinst deletion of the second sentence. It must be made
clear thal a credit transfer consisted of a series of payment
erders.

8. Mr. GREGORY (United Kingdom) said he did not think
that the point raised by the Secretary had anything to do with 2
particular practice existing in the United Kingdom, as the rep-
resentative of the Banking Federation of the Buropean Commu-
nity had suggested. The situation described could arise with any
two countties. He also wished to niake it clear that his delega-
tion was not suggesiing the exclusion of reimbursement opera-
tions from the effects of the Model Law,; the point was merely
that in the case described the reimbursement operation would
constitute a separate transfer. It would unnecessarily complicate
the Model Law to attempt to treat reimbursing baoks as interme-
diary banks.

9. Mr. SCHNEIDER (Germany) said that his delegation was
in general agreement with the view expresgsed by the United
Kingdom delegation that the basic credit transfer and the reim-
bursement were two credit transfers, and that one might be
intemational, and therefore covered by the Model Law, and the
other national.

10. A problem aroze from the fact that, with the draft as it
stood, 8 “credit transfer” meant the whole seties of operations,
and if any part of it was international the whole seties became
intemational. But where the originator’s bank and the benefi-
ciary's bank were in the same country, how could they foresce
that the transfer would become an intemational transfer? The
earlier text of anticle 1, adopied at the Working Group’s twen-
tieth session (see document A/CN.9/329, annex), spoke of the
Model Law applying “where the originator’s bank and the bene-
ficiary's bank are in different States”. The new draft mised
problems.

11. The CHATRMAN noted that the point just raised was
discussed in pamgraph 11 of the Seoretariat's comments on
article 1 (A/CN.9/346, p. 9).

12.  Mr. PELICHET (Hague Conference on Private Intema-
tional Law) said that, in its written comments on article 2(a}
(A/CN.9/347, p. 71), the Permanent Bureau of the Hagne Con-
ference proposed that the second sentence of article 2(a) should
be deleted, but for different reasons than those given by the
delegation of Japan. The Permanent Bureau considered that,
when a Hnk in the chain was international, the Model Law
should apply to the whole transfer. The second sentence of the
draft was not only unnecessary but presented a danger, because
with it a court might interpret the sphere of application of the
Model Law restrictively, It might be possible to find a different
wording that would make the matter clear.

13.  Mr. HUANG Yangxin (China) said that, with regard to
the question of the rolmbursement operation, his delegation

agreed basically with the comments of the United Kingdom
delegation. But there might be a still more complicated situa-
tion: bank A might ask bank B in the same country to reimburse
bank C in (he same country, but bapk B might credit bank C
through a bank in another country. The relationship between
banks A and B should then be treated as domestic. It would be
herd to ask bank A, in such a case, to accept the application of
the Model Law,

I4. Mr. BHALA (Unijted States of America) snggesied that,
in the interests of ensuring wide acceptance of the Model Law
ag a vigble legal instrument in the international commereial
world, the text of the first two sentences of article 2(a) and the
defimtion of an “intermediary bank” in article 2k} should
remain as drafted, since they covered all the different concerns
raised with regard to cases in which payment orders and pay-
ments were simultaneous and those in which they were not,

15. The CHAIRMAN sid that one reason for the proposal to
delete the second sentence of article 2(a) was that it might imply
that the reimbursement sitwationr, which from some points of
view nught be regarded as involving separate transactions, was
to be included in a credit transfer, As a corollary to that it had
been suggested that the defnition in article 2(A) might be
miodified by adding the words “that receives and issues payment
orders” at the end of subparagraph (%). However, it had been
agreed that the second sentence of article 2(a) was important in
that it complemented the definition of an “intermediary bank”.
If the Commission decided to exclude the reimbursement situa-
tion from the chain of credit transfers, treating it instead as a
separate transfer, it might ask a drafting group o 1y to find
wording to that effect. He suggested that the second sentence of
article 2(a) might be improved if alternative wording was found
for the phrase “intended to carry out”.

16. Mr. BURMAN (United States of Amerxica) said that his
delegation would reserve its position on subparagraph (), since
it was still reviewing the implications for simultaneous settle-
ment systems such as that of the Fedoral Reserve Bank.

17. M. FUIISHITA (Japan) sajd that it was his impression
that the majotity favoured excluding the reimbursement situ-
ation from the original credit transfer transaction, Given that
assuinption, a flexible appreach could be adopted with regard to
the wording of subparagraphs {2} and (&) of article 2.

18, Mr. SCHNEIDER (Getmany) said that problems would
arise in situations where both the originator’s bank and the
beneficiary’s. bank were in the same country and where there
was only one intermediary bank in another country. It would be
difficult to define the rights and obligations of the originator in
such circumstances. In the case of revecation, for example, how
was the originator’s bank to ascertain its rights when different
rules apphied to domestic and intemational payments? It was
important in such cases to know whether the transaction was or
was not international.

19. Mr. ABASCAL ZAMORA (Mexico) said that the issue
just raised by the representative of Germany had been discussed
at length in the Working Group. Two schools of thought had
emerged: the first had been that the application of the Model
Law should be ag broad as possible, while the second had been
that provision must be made for the case in which two banks
within one country wished to establish whether a third bank
intended to invoke the intemationality of a payment order in
completing a credit transfer. No solution to that problem had
been found in the Working Group, but it would probably not
prove to be of major practical significance.

20. Mz SCHNEIDER (Germany) said that the problem would
in fact prove significant because the developing internal market
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in the Burepean Community would give rise 10 many transac-
tions of the kind he had mentioned.

21. 'The CHAIRMAN said that article 94 of the United
Nations Convention on Contracts for the Intemational Sale of
Goods might be a relevant model for States to use when adopt-
ing the Model Law to establish cases to which the Model Law
would not apply when the States concerned in the transfer had
similar rules on credit transfers.

22.  Mr. SCHNEIDER (Genmmany} said that a situation he had
specifically in mind was where the originator’s bank was a

branch of an intemational bank in Stare A, the beneficiary’s

bank was also in State A and the originator’s bank executed the
otiginator’s payment order by sending a payment order to its
main office it State B, In the European Community that type of
trapsaction would be encountered frequently, but it could also
arise more genesally in intemational commercial relations.

23, Mr. GREGORY (United Kingdom) said that the problem
of reimbursement to banks could be solved by amending the
phrase “intended to carry out” in article 2(q). The first sentence
of the subparagraph might have to be changed as well in order
to dispose of the ambiguity inherent in the term “series of
opesations”, which might be held to include the transaction of
reimbursement. The second sentonce was not intended to stand
az a definition in its own right, but rather to explain the content
of the first; it would therefore be best to combine the two sen-
tences by deleting the full stop after the word “beneficiary” and
replacing it by the word “but”.

24.  The CHAIRMAN pointed out that the United States had
already proposed, in its written comments on article 2{a} (Af
CN.9/347/Add.1, p, 11}, that the expression “series of opera-
tions" should be replaced by the words “series of payment
orders”. The precise wording of article 2(a) could perhaps best
be left to the drafting group.

23, Mr. PELICHET (Hague Conference on International Pri-
vate Law) said that even if the wording was referred to a draft-
ing group, it should be clemrly understood that if a single seg-
ment of a transfer operation was interpational in character the
entire credit transfer would fall within the scope of the Model
Law, Article 1 did not make it clear that when a transaction
involved a sending bank and a receiving bank siteated in diffe-
rent States, the whole transaction was to be regarded as interna-
tional.

26. Mr, AL-NASSER (obgerver for Saudi Arabia) said that
the existing wording of article 2(q) was far from clear and
would not inake provision for the circumstance m which reim-
bursement had been made to the receiving bank.

27, Mr. KOMAROV (Union of Soviet Socialist Republics)
said that the definition of a credit transfer would be more
comprehensive if it envisaged not only the time at which the
operation began but also that at which il was concluded. He
drew attention in that connection to article F7, which referred 1o
the “completion” of a credit trapsfer,

28, Mr LOJENDIO OSBORNE (Spain) said that he would
prefer the words “funds ransfers” to replace the words “credit
transfers” in the title of the draft Model Law, since, at least in
Spanish, the present title was very broad in meaning and would
include debit transfers, which were not intended to fall within
the scope of the Model Law.

29 Mr. ABASCAL ZAMORA (Mexico) satd that he believed
the problem related solely to the Spanish version of the title of
the draft articles. The purport of the term “credit transfers” in
the Hoglivh version was not in doubt,

30. The CHAIRMAN noted that under subparagraph (4} of
article 2 the Commission had 1o consider the guestion whether
the Model Law should apply fo transfers affected through a
puoint-of-sale payment system. A difference of opinion existed
on the subject. kt had to be borne in mind that such systems had
not been fully developed. :

31.  Ms, KOSKELQ (observer for Pinland) said that her Gov-
emment believed that it was inappropriate to exclude point-of-
sale transactions from the sphere of application of the Model
Law golely on the ground that they involved debit transfers. It
wag in fact difficult to distinguish between credit and debit
transfers in point-of.sale systems, F would therefore be pre-
ferable to leave open the possibility for point-of-snle systemy to
be covered by the Model Law, and accordingly to delste the sen-
tence in square brackets in article Z{a).

32, Mr. FUNSHITA (Japan) said that his delegation too
supported the deletion of the sentence, for the reasons given by
the previons speaker and also because a specific reference in the
Model Law to point-of-sale systems would be premature at the
cugrent stage of their development. It would be best o leave
the mattet of the application of the Model Law to a specific
point-of-sale system. to be interpreted by the legisiator or the
courts in the light of the provisions in subparagraphs (@) and ()
of article 2.

33,  Mr. SAFARIAN NEMATABADI (Islamic Republic of
Iran) said that, in the absence of a clear definition of a point-of-
sale system, his delegation favoured the deletion of the sentence
in square brackets in article 2{a).

34, Mr. BHALA (Unijted States of America) said that in his
country point-of-sale systems were regarded as giving rise to
debit transfers, whereas other countries considered them to
generate credit transfers, That divergence of views was a good

reason to keep point-of-sale systems out of the Model Law. The

Model Law was intended for uwse by commercial puties for
commercial purposes, whereas point-of-sale systems were gene-
rally wsed for consumer purposes and should therefore be out-
side the scope of the Model Law. The Model Law would be a
persuntive document for commercial parties if it was flexibly
drafted, but tightly drawn in terms of what it covered. It would
be unfortunate to complicate it by extending its regime to
systems which had unknown implications.

35,  Mr. LIM (Singapore} agreed with the views expressed by
the representative of the United Stateg. Electronic funds transfer
at point of sale was generally a consumer matter rather than an
inter-bank one. He therefore approved the sentence excluding
point-of-gale aystems from the operation of the Model Law.

36.  Mr ERIKSSON {observer for Sweden) felt that it was not
useful to discuss point-of-sale payment systems as though they
were all alike, There were differences between them and certain
systems might come within the scape of the Model Law. There
was no reason for a specific rule in the Model Law to the effect
that it did not apply to point-of-sale systems. He supported the
proposal by Finland that the sentence in square brackets should
be deleted.

37. Mr GREGORY (United Kingdom) said that, while his
delegation appreciated the comcerns expressed by the United
States and Singapore, there were provisions in the Model Law
which went a long way towards meeting them. If a point-of-sale
payment system involved a debit transaction, that transaction
would be specifically excluded under the definition of the term
“payment order”. If it was a consumer system, ifs transactions
would be excluded by virtue of the fooinote to article 1. He saw
no reason why point-of-sale systems should be excluded from
the operstion of the Model Law. In the future such systems
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might be used for commercial transactions and it wonld not be
right for them to be explicitly excluded. His delegation therefere
favoured the deletion of the sentence in square brackets.

38. The CHAIRMAN noted that a majority of spaakers ap.
peared to favour the deletion of that sentence,

39. He invited the Commission to comment on the last sen-
tence of article 2(), dealing with the question of unconditiona-
lity of payment orders.

40. Mr. SCHNEIDER (Germany) recalled that the Working
Group had discussed conditional payment orders at some length
and had reached broad agreement on the importance of certainty
for banks involved in the payment process. His delegation had
originally taken the view that the number of conditional pay-
ment orders was small. However, it had revently beconte aware
of a trend towards the imposition of conditions by some banks,
actuated by the wish to offer the public new types of product.
A typical condition might be a statement that payment would
only be made when the beneficiary had provided his bank with
certain types of document.

41.  Such products were outside the purview of the Model
Law, but there seemed no reason why it should prevent banks
from taking advantage of evolving lechniques. A sitnation in
which, because conditional instructions were excluded from the
opetation of the Model Law, one body of rules of law, namely
the Model Law, govemed unconditional payment orders while
another govemed conditional payment orders was inherently un-
desirable. There was, of course, nothing to compel a bank to
accept a conditional payment order, so it could decide itself
whether to do so or not.

42. Mr. ABASCAL ZAMORA (Mexico) referred fo his
Government's written comments (A/CN.9/347, pp. 41-42), in
which an altcmative text was proposed for the last sentence of
article 2(b). He wished both to explain the reasons for his
Governument's proposal and also to refer to the comments made
by the representative of Germany.

43. In the Working Group the proposal by the reprezentative
of the Uniled States of America to exclude condilional payment
ordess altogether had met with considerable opposition. Because
of the abstract nature of efectronically processed transactions it
had been thought essential to establish clearly that payment
orders coversd by the Model Law had to be unconditional.

44. The representative of Germany had refesred o the fact
that some banks did accept and execute conditional payment
otders. Misunderstandings might arise where a conditional pay-
ment order was executed and a later occurrence unconnected
with the conditionality of the payment supervened. The pariies
to the transfer might then find themselves deprived of their
rights under the Model Law, Accondingly it had been decided
that when a receiving bank recetved a conditional payment
order, the fact that a bank had executed it would not pecessarily
mean that parties emitled to the benefit of the Model Law were
deprived of their rights. That in tum bad led to an attempt to
devise new language according to which the principle would
be contingent on the fulfilment or otherwise of the condition,
i.e. the parties 1o the transfer might be coversd by or excluded
from the Model Law according to whether the condition was
met, If it was not, the rights and obligations of the parties under
the Model Law would not apply. The Working Group's decision
had been that if an order was conditional, it was nof a payment
order, but if a receiving bank cartied it out in accordance with
the Model Law, the rights and obligations of the parties to the
transfer would come into piay.

45. His Govermnment's proposed amendment to the final sen-
tence of article 2(b) was simply an attempt to roflect the deci-
sion taken by the Working Group. It did to some extent also
reflect the concems of the German delegation. He agreed that
conditional payment orders would not be abstract in the sense of
credit transfers and would therefore not normally be covered by
the Model Law; if, however, paities agreed to them, banks
wishing to accept conditional payment otders could do se with-
out affecting the abstract natere of the transfer or the underlying
policy. His Govemnment’s insertion of the term “criginator’s
bank™ in square bracksts in its proposal was intended as a means
of restricting the meaning of the sentence.

46, Mr. AL-NASSER (observer for Saudi Arabia) said thar,
although he perzonally approved the defimition of a payment
order ag an unconditional instruction, he saw a need to address
the category of conditional payment orders; as ihe representative
of Getmany had indicated, some banks were increasingly ac-
cepting and executing them. At the same time, as the represen-
tative of Mexico had rightly said, a conditional payment order
‘wag not to be considered a payment order within the meaning of
the Model Law.

47.  Following discussions with some Sandi Arabian banks o
the Model Law proposals, he favoured the idea of allowing 2
margin of manoeuvre to the parties to such a contract. He took
the view that banks which accepted comnditional payment orders
should be able to continue to do so without forfeiting their rights
under the Model Law,

48, Mr. BURMAN (United States of America) wished to
associate his delegation with the proposal made by the Govemn-
ment of Mexico, To his delegalion’s way of thinking, if a bank
chose to accept from a customer a document imposing certain
conditions with respect to the execution of a pnyment order, the
manner in which it did so was a matter for its own judgement.
It was for the bank to decide whether the conditions were sat-
isfied or whether it had the authority to execute the payment
order. If at that point the bank cxecuted tho order, presumably
without conditions, it was a atter between the customer and
the bank whether it did so properly, and it would not be right to
deny it the benefits and obligations of the Model Law out of
hand.

49. Twming to the statement made by the representative of
Germany, he said that his delegation understood the concern falt
over the many documents which banks jssued with conditions
attached to the payment process, whether they were called let-
ters of credit, standby letters of credit or credit documenis.
Whatever they might be called, they related to a greater or lesser
extent to undedying transactions of some sort which were
covered by the working group at present engaged in discussing
the issuc of bank guarantees.

50, To his mind, to confuse those in one law would fead to
the inevitable dilution of the focus of the Model Law and,
predictably. leave the Model Law without the possibility of
impact in the commercial world. He hoped that course would
not be adopted. It was true that different specialities of commer-
cial law dealt with discrete areas of transactional events between
partics. It would be most beneficial if the present draft could
remain focused on payment orders and the credit transfer pro-
cesy and leave management conditions to other areas of vom-
mercial law being pursued by another working group. The draft
Model Law was, in his view, not the place to deal with those
subjects.

51. Mr. GREGORY (United Kingdom} referred to the com-
ments of the representative of Mexico regarding his Govern-
ment’s proposal for the last sentence of asticle 2(b). He agreed
that the Working Group had decided that the question whether
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or not a comdition had been satisfied should be outside the
Model Law. It wae therefore troe that the prezent wording of the
sentence might not fully reflect the wishes of the Working
Group, However, ke wag not sure that he knew exactly how the
Mexican proposal would work; the point that caused him par-
ticular difficulty was the words “for the purposes of this law”,
because they suggested fo him that the Mexican proposal
amounted to the existing wording of the sentence without the
qualification “but the condition is subsequently satisfied”. If that
was 50, it woukl ne longer be clear when an order of the kind
in question came within the scope of the Model Law. Since the
aim of the Model Law was to create certainty, he asked the
Mexican representative to explain how conditional payment
orders would become subject to the Model Law.

52, M ABASCAL ZAMORA (Mexico) replied shat he was
in complete agreement with the representative of the United
Kingdom. He believed that the points raised were linguistic ones
apd could be treated as a matter of drafting.

53. Mr. DE BOER (Netherlands) said that he had reacted to
the Mexican proposal in the same way as the representative of
the United Kingdom. He did not see how one could say that a
condition would be deemed not to have been made because it
was not fulfilled. The Model Law was written for unconditional
payment ordess: the rules of the Model Eaw should accordingly
not apply where conditions were attached. He suggested rthat the
point might be met, if it was decided to include conditional
payment orders in some way, by saying that the provisions of
the Model Law applied to condittonal payment orders te the
extent that the conditional character of the order permitted.

54, Mr. SAFARIAN NEMATABADI (Islamic Republic of
Iran) said that the definition of a payment order as an uncondi-
tional instruction was in line with general banking piactice. He
instanced cheques, which were always unconditional.

55. Ms, KOSKELOQ (observer for Finland) said that her dele-
gation considered the present text preferable to the Mexican

propesal because the effect of the latter would be that a receiv-
ing bank would be allowed under the Model Law fo treat a
conditional payment order as if it were unconditional. She be-
lisved that had not been the intention of the Working Group and
that the requirement in the prezent draft that the condition
subsequently be satisfied was an important one. If that require-
ment were left out, a situation would be created in which receiv-
ing banks could treat conditional payment orders ax if they were
unconditional and disregard the fact that they had conditions
attached to them.

56. Mr. ABASCAL ZAMORA (Mexico) replied that the ef-
fect of his Government’s proposal would not be as understood
by the delegation of Finland. A bank receiving s conditional
payment order would be well aware that it war pot receiving an
unconditional payment order within the meaning of the Model
Law. The decision of 2 bank to execute a conditional payment
order because it had a contract with a customer was one thing;
the fulfilment or not of o condition was ancther and was outside
the purview of the Model Law.

57. Refeming to the comments on the definition of a payment
order in paragraphs 73-75 of the Working Group’s report on its
twenty-first session (A/CN.9/341), be said that his defegation’s
conclosion was that if a bank decided to execute a conditional
payment order it would carry it out as if it were an abstract
credit transfer. His delegation was emphatically not advocating
giving the bank the right to decide whether or not a payment
order was conditional.

58, The CHAIRMAN agreed that the Model Law should not
deal with the question of whether conditions were or were not
legally satisfied. It seemed to him that much uncertainty sur-
rounded the present wording of the last sentence of article 2(b)
and that the proposal of the Government of Mexico went some
considerable way towards dispelling it.

The meeting rose at 5.05 pm.

Summary record of the 441st meeting

Tuesday, 11 June 1991, at 9.30 a.m.

[A/CN.9/SR 441]

Chairman: Mr. SONO (Japan)

The meeting was called fo order at 9.50 am.

International Payments: draft Moedel Law on International
Credit Transfers (continued) (AJCN.9/341, 344 and Corr.1,
346 and 347 and Add.1}

Article 2 (coniinued)

1. The CHAIRMAN said that, at the preceding meeting, there
had been a trend towards accommodating the idea of a condi-
tional payment order with certain modifications—although the
Working Group, after a prolonged debate, had favoured a re-
quirenient of uncondilionality. In the light of the Mexican pro-
posal, it had become apparent that the existing text, in particu-
lar the wording “subsequently satisfied and thereafter” in the
last parngraph of article 2(b), might give rse to problems, if it
later became apparent that the condition to which a payment was
subject had not been satisfied.

2. One of the objects of the Mexican proposal had been to
take care of that problem. However, the observer for Finland
had drawn attention to another possible difficulty, namely, the

sitaation in the event of a payment order being executed without -

regard for the conditions specified. He was not certain that the
Mexican proposal solved that problem.

3. Mr. ABASCAL ZAMORA (Mexico), referring to the ques-
tion of the Model Law applying only if the relevant conditions
had been subsequently satisfied, said that the problem of uncer-
tainty was serious, because the parties to the transfer would not
know whether the conditions had been satisfied or not and
whether, therefore, they had obligations and protection under the
Law or not.

4. Regarding the problein raised by the observer for Finland,
e did not agree that a solution could not be found. If, for
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example, a person instructed a bank to execute a payment order
provided that a centain condition was fulfilled, he thereby set up
a contract with his bank that was govemed by another law, not
the Model Law, The bank, if it accepted that contract, had an
obligation to camry out the instraction, otherwise it would be
responsible under the terms of that other faw. If a bank recsiving
a conditional payment order did not fulfil the conditions, it was
not respecting its contract with its client. The Model Law was
not concemed with the responsibility of a bank which violated
a conditional payment order: that came within the scope of
another law.

5. The CHAIRMAN said that it was sﬁrely intended that the
Model Law should take care of such a situation, rather than
leaving it to another law.

6. Mr. ABASCAL ZAMORA (Mexico) said that the problem
wag outside the law on credil transfers, which did not deal with
conditions, because there was always nncertainty as to whether
conditions had been satisfied or not. The question whether a
bark had failed to meet conditions must therefore come under
another law.

7. Mr. GREGORY (United Kingdom) said that the Com-
mission was rediscussing a pmmber of prior decisions and trying
to find ways of reconciling different elements,

8. The first such decision, which was clearly expressed in the
opening words of the definition of “payment order”, was that, in
order to be subject 1o the Model Law, payment orders should be
unconditional. The Commission still adhered to that principle,
but its members had agreed that, once a payment order which
had started az a conditional order entered the system govemed
by the Model Law, it should be governed by the niles of the
Model Law and the parties—particularly the originator—should
have the rights and obligations for which the Law provided. The
difficulty was 1o decide the precise moment at which what had
once been a conditional payment order was to be treated as
unconditional and what adjustments should be made to the rights
and obligations.

9. As it stood, article 2(®) provided that the relevant moment
came when the condition had been satisfied and the bank had
executed the instruction. But, as pointed out by the Chairman,
the fact that mention was made of satisfying the condition,
which brought the transaction under the Model Law, inevitably
raised the question whether the condition had been satisfied or
not. The Mexican proposal would remove that element from the
Law, but the Commissien had still to epsure that a conditionat
payment did not fall within the scope of the Law unti the bank
had executed it and that 2 bank that executed a conditional
payment order would not be subject to the rules in the Law
concetning the timing of execution.

10.  He suggested that the problem might be solved by the
deletion of the words “‘but the condition is subsequently satis-
fied” and “‘thereafter” from the last paragraph of atticle 2(f) and
the insertion of the word “thereafier’ between, the words “shall”
and “be"” in the penuitimate line of that paragraph. The principle
should be that the bank executing the conditional order did so
outside the Law but that, once a payment order had been exe-
cuted, it should come under the Law and be treated as uncondi-
tional.

11, Mr ABASCAL ZAMORA (Mexico) said he supported
the United Kingdom proposal.

12, My KOSKELO (observer for Finiand) said that, while the
United Kingdom proposal was an improvement, her delegation’s
problem was still unresolved. The Mexican proposal, as it was
worded, gave the impression that, by executing a conditional

payment order, a receiving bank would semehow be able to
make the condition disappear for legal purposes, though that
wag hardly its intention.

13, The rights of the sender against a receiving bank which
had executed a conditional payment—or had failed to do so—
would be governed by a separate set of rules, and that must be
made quite clear in the Model Law iteelf. To gay that the Model
Law would govem the payment order once a conditional pay-
ment order had been executed might well cause a misunder-
standing, because the draft Model Law contained a provision to
the effect that the rights and remedies under the Model Law
were to be exclusive. It must be made clear that the Model Law
did not interfere with the szender’'s rights against the recejving
bank, based on the fact that a payment order had been executed
contrary {0 the conditions. Her delegation had no difficulty with
the proposed fext, as amended by the representative of the
United Kingdom, provided that it was quite clear that the rights
in question were not interfered with,

14. THE CHAIRMAN asked the observer for Finland whether
she would be satisfied with the notion of an abstraction prin-
ciple, i.e. if it were clearly understood that the obligation wnder
the Model Law was completely independent of or abstracted
from the underlying transaction.

15. Ms. KOSKELO (observer for Finland) concurmred.

16. M. SCHNEIDER (Germany) said that it might not be
desirable to use the word “abstraction” in the sense of indepen-
dence from undetlying oblipations, since there could be condi-
tions which had nothing to do with such obligations. It might be
better to refer specifically to the conditions [aid down in a
payment order by the originator or the originator’s bank,

17.  ‘The Commission was discussing three separale problems.
In the first place, it had been stated in the discussion that the
Model Law applied only if a conditional payment order had
actually been executed, If it were not executed, a different body
of law would apply. That solution would be a regreltable one,
since he believed that the Commission should try to include in
the Model Law all the [egal problems relating to conditional
payments and that its sphore of application shouid be broadened
accordingly.

18. The second problem was how to handle the offer of a
conditional payment opder under the Model Law, If the origina-
tor offered a conditional payment order to his bank, the choice
was either to make the condition void or to apply anticle 6. In
his own opinion, article 6 would not be applicable and the bank
should be free to accept or reject a conditional payment order.
Obstacles placed in the way of conditional payment orders
would restrict the ability of banks to offer new types of service
and such orders should be deemed payment orders under ar-
ticle 2.

19.  The third problem was that of defining the duties of a
bank that had accepted a conditional payment order. It must be
made clear that, once a bank accepied a conditional payment
order, its duty was to execute the payment and fulfil the condi-
tion. It would be better, therefore, to make no mention of
conditional payment orders in article 2. They might, however,
be mentioned in article 6, where it could be stated that a bank
accepting such an order must do so expressly.

20, Mr. DE BOER (Netheilands) said he could aceept the text
proposed by the United Kingdom with the insertion of the word
“unconditionally”. It should be made clear that the receiving
bank had executed the payment order unconditionally,

[ PSS T

S T UL A SR S,

JEE PP PR S

P

T A U U




468 Yearbook of the United Nations Commission on International Trade Law, 1991, Vol XXIX

21. Mt VASSEUR (Banking Federation of the European
Community) said that the Comumission did not seem favourably
disposed to conditional payment orders, upholding as it did the
piinciple that payment orders were normally unconditional.
However, since conditional payment orders existed and could
not be ignored, a way mmst be found of first stating the principle
and then qualifying it.

22. Two propusitions had been put forward when the question
was being discussed at the Working Group's twenty-first session
in July 1990. The first was that conditional payment orders
would fall outside the scope of the Model Law. That proposition
had not won much support because, as had been said at the time,
it was agreed as a general principle that, unless expressly de-
cided otherwise, the parties had full freedom to derogate from
the Model Law (urticle 3). The condition stipulated concerning
a payment order was thus merely a derogation from the principle
in the first sentence of article 2(& ). The other propoesition which
had been adopled, stated that the cccasional exception did not
place the transaction as a whole outside the sphere of application
of the Law and hence that the Law should be fully applied,
especially the provisions concerning responsibility.

23, The Commission has not yet begun its consideration of
article 3, which stated the principle of the contractual freedom
of the parties to derogate from the provisions of the Law. He
suggested, therefore, that it would be better to link conditional
payment orders with that article. If that suggestion were ac-
cepted, then article 2(b) might be redraffed along the following
lines: ““Payment order” means an instruction which is both
unconditional, unless in application of asticle 3 below the
sender’s bank has sgreed to execute a conditional order, pro-
vided that the condition has been actually satisfied, and is given
by a sender to a receiving bank.” The rest of the article would
remasin unchanged,

24. M ABASCAL ZAMORA (Mexico) suggested, for the
consideration of the Drafting Group, that wording such as the
following might meet the concem expressed by the observer for
Finland: “This law does not deal with the responaibility incum-
bent on the receiving bank which executes a conditional instrue-
tion ag if it were a payment order.”

25.  Mr. BURMAN (United States of America} said he sup-
ported the initial Mexican proposal with the useful suggestions
for clarification made by the represcntatives of the United
Kingdom and the Netherlands and the observer for Finland.
They would all help to achieve the separation of the parts of the
commercial banking process concemnsd with the execution of
payment orders and the conditional documentation and papers
respectively. It was important that that separation shouid be
carefuily maintained, although he did not deny that some banks
undertook and some customers requested conditional commer-
cial transactions. He hoped, however, that representalives would
do their best not to reopen basic structural issuwes and thus
prelong the work of the Commission.

26.  Mr. HUANG Yangxin (China) said that, if a receiving
bank received a vonditional payment order and belicved that the
condition might be satisfied after execution of the order, it
should be free to execute the order on the understanding that it
would be responsible {or any consequences if the condition were
not satisfied. He proposed that the words “when it was issued”
at the end of the last sentence of article 2(b} be replaced by
“when the conditious were salisfied” in order to aveid the
possibility of liability due to the time-lag between the issuing of
an ingtruction and the satisfaction of the condition attached to it

27.  'The CHAIRMAN asked whether the Chinese proposal
meant that the receiving bank thus placed in a situation of

liability would be compensated but that such compensation
would not fall within the scope of the Model Law.

28. Mr. HUANG Yangxin (China) said that, once the order
had been exscuted, it would be deemed vnconditional under the
Model Law but continue to be regarded as conditional under the
applicable law.

29.  Mr, GREGORY (United Kingdom) said he thought there
wag general agreement that it should be made quite clear that,
if a condition was stipulated by an originator, the Madel Law in
no way defracted from the responsibilities of the originator’s
bank in relation to the condition, but that no responsibilities in
relation to the condition should bs impesed on subsequent banks
in the credit transfer chain. The thrust of the Finnish, Mexican
and Netherlands propesals was thus to keep the pant of the
transaction involving the condition separate from the part in
which the payment order was regarded as unconditional, without
in any way denying that the condition existed. If separate rights
with regard to conditional instructions were (o be preserved, it
was important that they should affect no parties other than ihe
party sending the conditional payment order, the party receiving
it and the latter’s bank.

30.  Ms. KOSKELO (observer for Finland) said that, while the
previous speaket’s inferpretation of her views was conrect, she
would [ike to add to the wording proposed by the delegation of
the United Kingdom a sentence such as the following: "The
Model Law shall not affect the rights of the sender of the
conditional instraction vis-a-vis the bank that received and
executed the conditional instrection.”

31, Mr. ABASCAL ZAMORA (Mexico) said that hiy inten-
tion had been to state clearly that the Model Law did not cover
the responsibilities of a bank in relation to a conditional instree-
tion that it received and executed as though 3 were a payment
order. Such responsibilities were covered by other laws,

32, The CHAIRMAN, recapitulating, said that the proposal
by the dolegation of Germany thal two sets of rules be prepared,
one for wnconditional and the other for comditional payment
orders—or, at least, endeavouring to accommodate the latter—
was too ambitions and time-consuming. The proposal to amend
article & to take account of the problem of conditionality was not
feasible either, because of the changes which would then be-
some necessary in subsequent articles,

33, There seemed, however, to be general agreement that the
Model Law should concem itself with uncenditional payment
orders only but that, once executed, a conditional order shonld
he deemed to have become unconditional in relation to subse-
quen! parties in the transaction and also, retroacti vely, in respect
of the rights and obligations set forth in (he Law. The condi-
tional side would nevertheless remain subject to the applicable
law and outside the scope of the Model Law., That potot would
be ¢larified by the additional sentence suggested by the observer
for Finland.

34, The suggestion by the observer for the Banking Federa-
tion of the European Community that the problem of conditiona-
lity be dealt with under acticle 3 was not feasible in view of the
agreement already reached by the Commission that conditionnl
payment orders should be exeluded from the purview of the
Model Law. The suggested deletion of (he phrase “but the con-
dition is subsequently satisfied” from the last paragraph of ar-
ticle 2(b), while not ideal from the point of view of (he German
delegation, at least had the merit of distancing the Model Law
from the vexed question of the satisfaction of conditions, with-
out explicitly discouraging the inclusion of conditional payment
orders within its scope.
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35.  Mr. DUCHEK (observer for Austrin) said that there ap-
peated to be general agreement that, where & conditional pay-
ment order was deemed to have become unconditional on exe-
cution, the time-limits provided for in article 10 of the Model
Law should not apply retroactively. From the drafting point of
view, however, the retention of the pluase “when it was issued”
did not seem to convey that principle sufficiently clearly.

36. Mr. GREGORY (United Kingdom) said he agreed that the
problem was one of drafting rather than of principle.

37.  Mr. LOJENDIO OSBORNE (Spain) said he was con-
cemed about the process whereby a conditional payment was
deemed to become mnconditional. Conditionality was an integral
part of a conditional payment order; it could not be abstracted
away, but was necessarily passed on to all the banks invelved in
the credit tranafer chain, The Model Law and the responsibilities
stipulated by it should apply to a payment order executed by a
bank regardless of conditionality and at all stages of the trans-
action.

38. The CHAIRMAN said that a conditional payment would
be deetned to become unconditional merely for the purposes of
the payment system and in order to bring it within the scope of
the Model Law. No loss of conditionality through the operation
of the Law was implied.

3%, Ms, KOSKELQ (observer for Finland) said, with regard
to the copcern expressed by the observer for Austria about the
phrase “when it was issued”, that the Working Group had pro-
ceeded from the premise that a conditional instruction was not
a payment order, It had thus been necessary to specify that, once
executed, such an instruction would be dealt with as though it
had been wnconditional from the start so as (0 ensure that the
sender of a conditional instruction had the same rights as the
originator of a credit transfer. Her own suggestion that the word
“thercafter” in the: last clause of article 2(bk), which would then
read “the instruction shall thereafter be treated as if it had been
unconditional when it wag issued”, wag intended o deal with the
problem raised by the observer for Austria.

40. Mr. POTYKA (cbserver for Austria) said that his dele-
gation, which still wished to delete the phrase “when it was
tssued”, did not think that the insertion of the word “thereafter”
wag sufficient to convey the iden that the time-Limits set oul in
anticle 10 did not apply to conditional instructions.

41.  Mr. BERGSTEN (Secretary of the Comnission) said that,
in the first place, the assumption that a condition stipulated by
an originator wag one to be satisfied by the originator’s bank
had been explicit in the earlier texis of the Model Law, but was
not explicit in the current one. Secondly, the corrent text did not
adequately reflect what seemed to be a pelicy decision by the
Commnission that cases in which there was never a “clean”
instruction, i.e. cases in which conditions were passed ail the
way down the credit transfer chain and in which the conditions
had no effect on the law itself, but only on the factual situation,
fell outside the purview of the Model Law.

42, As the observer for Finland had reminded the Commis-
sion, the Working Group had, after a long discussion, concluded
that, in terms of the Model Law, a credit transfer situation was
created at the moment when the orginator’s bank sent a clean
payment order. The purpose of the clause “the instruction shall
be treated as if it had been unconditional when it was issued”
was to ensure that the originator of the conditional instruction
would also be the originator under the Model Law,

43. Mr. DE BOER (Netherlands) said he wished to repeat an
earlier proposal by his delegation that wording be added to the

text to the effect that the provisions of the Model Law would
apply to conditional payment orders to the extent that the con-
ditional character of the payment order permitted,

44,  The CHAIRMAN said that, although earlier texts of the
paragraph under consideration had referred to the originator's
bank, it should be bomme in mind that certain conditions might
be imposed on intermediary banks designated by the originater.
For the time being, therefore, it would be wise to avoid the
phrase “originator’s bank™ in the wording adopted. At the same
time, attention should be paid to the relevant comments by the
Secretariat (A/CN.9/346, pp. 14-15, para. 19) in connection with
the problem of time-limits mentioned by the observers for
Austria and Finland.

45, The discussion seemed to have reached a stage at which
it might be appropriate to designate a drafting group to formu-
late a text, having regard to the poinis raised by the reprezenia-
tives of the Netherlands and the United Kingdom and the ob-
sorvers for Austria and Fintand.

46. Mr. GREGORY (United Kingdom) said that, when a
matter was referred to a drafting group the policy of the Com-
mission regarding it should be made quite clear. The repsesen-
1ative of the Netherlands had just introduced a new question that
could not be resolved by the drafting group. However, his dele-
gation would find the procedure acceptable if the Commission
were to discuss that question after the drafting group had pro-
duced wording to express what the Conumission had already
agreed.

47.  The point made by the Secretary had been addressed in an
earlier suggestion by the delegation of the Netherlands, nantely,
that the word “unconditionelly” be inserted after the words
“executes it” in the last paragraph of article 2¢i). It was impos-
tant that a bank receiving a conditional payment order to imple-
ment a transfer should issue a “clean™ order, That was, he
thought, the purport of the discussion, though it was not clearly
brought out in the text before the Commission.

48. The CHATRMAN suggested that a drafting group con-
sisting of the representatives of the United Kingdom and Mexico
and the observer for Finland should be sel up to consider ar-
ticle 2(a), particularly the suggestion that the words “series of
operations™ be replaced by “series of payment orders”, and that
the wording of the phrase “mtended to cany out the originator's
payment order” be improved, if possible.

49, I was so agreed.

50. Mr. BISCHOFF (observer for Switzerland) said that ar-
ticle 2(b)(i) shoutd not govern the definition of a payment, since
it referred to a part only of the consequences of a payment order.
The point should be dealt with under article 4(6).

51, Mr. DE BOER (Nectherlands) said he suppotted that sug-
gestion. and thought that article 2¢b)(i) was superfluotrs.

52. M BHALA (United States of America) said that ar-
ticle 2¢5)i) should be retained, since it was essentinl that the
provision shouid be restricted to credit iransfers and should not
include debit transfers. In the discussion held the previons day
on point-of-sale systems, the representative of the United King-
dom had said that both the sub-subpatagraphs ((i) and (i) of
article 2(5) should be retained, a view which his own delegation
wholeheartedly supported.

53,  Mr. KOMAROV (Union of Soviet Socialist Republics)
said that the provision would be cloarer if it stated that a pay-
ment order might be conveyed by any means of communication.
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54. The CHAIRMAN said that, while the provision in ar-
licle 2{bKi) could be interpreted as covering that concemn, the
drafting group might be asked to consider whether some addi-
tional words could be added, such as “sent by the sender by any
meang”, or whether that would raise new issues and might be
unnecessary.

35.  Mr. KOMAROYV (Union of Soviet Soctalist Republics)
said he could accept that approach.

56. Mr. LE GUEN (France)} said that the proposal by the
representative of the USSR that it be stated in article 2(b) that
the payment order might be conveyed “by any means” was too
broad. It might result in banke being presented with payment
orders in commercially unacceptable forms,

57.  Mr. GREGORY (United Kingdom) said he agreed that the
definition should refer to transfery by any means, but felt that
that was already implicit in the text. If it was expressly stated,
he did not think it implied that payment orders had to be ac-
cepted by a bank if made in an unacceptable form.

58. The CHAIRMAN #aid that the receiving bank could reject
any payment order not made in proper form. He suggested that
the point at issue should be referred to the drafting group.

59. It was so agreed.

60. Mr, GREGORY (United Kingdom) said that sub-subpara-
graph (ii) of article 2(b) specified that the instruction must not
provide that payment was to be made at the request of the
beneficiary. The iniention had been to exclude debit transfers,
but it might also have the effect of oxcluding credit ransfers to
a beneficiary who did not have an account and where the bene.
ficiary’s bank was instructed to “pay on application”. To over-
comse that problem, he proposed the inclusion of the following
new paragraph after article 2(b)(ii):

“Subparagraph (ii) shall not prevent an instruction from
being a payment order merely because it directs the benefi-
ciary’s bank to hold funds for a beneficiary that does not
maintain an account with it until the beneficiary requests
payment.”

61. Mr. SCHNEIDER (Germany) said that the Commission
had already defined a condition as an uncertain event. The situa-
tion described by the representative of the United Kingdom was
a condition,

62, Mr. GREGORY (United Kingdom) said that it was not a
condition of the kind that had been discussed carlier. Tt was
simply a method of payment.

63,  Mr SCHNEIDER (Germany) said that, in the sitcation
envisaged by the representative of the United Kingdom, pay-
ment by the heneficiary’s bank was conditional on application
by the beneficiary. It was a matter of soime significance.

64. Mr. ADEDIRAN (Nigeria) said he supported the United
Kingdom proposal. The receiving bank was not obliged 1o
accept a paymenl oxrder that it could not carry cut. In general, as
many conditions ag possible should be accommodated within the
Model Law,

65.  Mr. GREGORY (United Kingdom) said that, if his pro-
posed new paragraph began “Nothing in this patagraph shall
prevent . . ", the conditionality difficulty might be resolved.

66. The CHARMAN suggested that the United Kingdom
proposal might be accepted in substance and its form referred to
the drafting group.

67. It was so decided.

68, The CHAIRMAN invited the Commission to consider
article 2{c}

69. Mr. POTYKA (observer for Austria) said the word
“issuer’” should be replaced by “sender” in article 2(c), since the
word sender was defined in article 2{e).

70. The CHAIRMAN recatled that the representative of
Canada had suggested that “send” should be used in place of
“issue” thronghout the text of the Model Law.

71, Mr, BHALA (United States of America) zajd he sup-
ported the views of the observer for Austria and the representa-
tive of Canada.

72, Mr. GREGORY (United Kingdom) said that, while he had
no objection to the replacement of “issuer” by “sender” in ar-
ticle 2r¢), he did have reservations about the general substifution
of “send” for “issue” throughout the text of the Law. There
might be cases, such as telephoned instructions, or written in-
structions given over a counter, when the instraction was issued
but not sent.

73,  Mr. GRIFFITH (observer for Australia) said he agreed
that “sender” should replace “issuer” in anticle 2{c). However,
he shared the view of the representative of the United Kingdom
that the substitution should not be carried owt passim.

74,  Mr. SAFARIAN NEMATABADI (Islamic Republic of
Iran) said ke agreed with the views of the observer for Austria,

75. Ms. KOSKELO (cbserver for Finland) said that the
Working Group had deliberately chosen the word “issue” to
express the idea of giving a payment order.

76. Mr. LIM (Singapore) agreed with the observer for Fin-
land. To eliminate the term “issue” would cause confusion.

Tt. Mr. ERIKSSON (observer for Sweden) said he was
strongly opposed to the uge of the word “sender” in article 2{c)
as it might cause new problems. The text as drafied waz qguite
acceptable.

78. Mr. AL-NASSER (observer for Sandi Atabia) said that,
since the term “issuer” was preferable in Ambic, he favoured
retention of the text as it stood,

79.  The CHAIRMAN said that “issue” implied the giving of
an instruction. “Send” had no such connotation, and might,
moreover, exchide instructions that were conveyed by hand. As
he heard no counter-argument from the proposers of the change,
he toek it that the Commission wished to retain the word “is-

)

suer’,
80. [t was so decided.

81. The CHAIRMAN invited the Commission to consider
article 2(e}.

82. Mr. GRIFFITH (observer for Australia} suggested that
article 2(e) should refer to “a”* person who issues . . ., not “the”
petsom, since the issuer of the payment order might be more
than cne person.

83. Mr. GREGORY (United Kingdom) said he thought that
the issuer would always be only one person, even in the case of
a seties of separate orders by the originator and any sending
bank. “A" person would still be a single person, but he had no
objection to the change.

Lo d P bbb o AR e e L

[ P R T,




Part Three. Anpexes 471

84, The CHAIRMAN said he took it thet the Commission
wighed to adopt the suggestion by the observer for Australia and
amend article 2(e} accordingly.

85. It was so decided.

$6. The CHAIRMAN invited the Commission to consider
atticle 2(d).

87. Mr BURMAN (United States of America) suggested that
the discussion of amicle 2(d} should be postponed urtil after
article 2(f) had been discussed, because the definjtion of the

. beneficiary wag dependent on the definition of a bank.

88. It was so agreed.

The meeting rose ar 12.25 pa.

Summary record of the 442nd meeting

Tuesday, 11 June 1991, at 2 p.m.

[A/CN.9/SR.442)

Chairnan: Mr. SONO (Japan)

The meeting was called to order at 2.10 pm.

International Fayments: draft Model 1.aw on International
Credit Transfers (continued) (A/CN.9/341, 344 and Corr.1,
346 and 347 and Add.L)

Article 2 {continued)

1. The CHAIRMAN invited the Comumnission to consider ar-
ticle 2{f), which defined the tetm “bank”.

2.  Mr ADEDIRAN (Nigeria) said that, in view of the fact that
in some jurisdictions individuale were permitted to act ag banks,
subparagraph (f} shouid refer to “any person who accepts pay-

ment instructions™.

3. Mr. IWAHARA (Japan) said that the definition proposed
by the United States in its written comments (A/CN.9/347/
Add.1, p. 12) would be unduly restrictive; it would, for example,
exclude certain bank branches in Japan which executed payment
orders without demanding deposits, It would also lead to confir-
sion as 1o which entities were covered by the Model Law: would
it, for example, cover post offices engaged in credit transfers?

4. Ms. KOSKELO (observer for Finland) said that post offices
should be included in the sphere of application of the Model
Law if they provided a credit transfer service. She wondered if
that would be the result if banks were defined as depositary
institutions. In its written comments on subparagraph {f) of
article 2 {A/CN.9/347, p. 16) her Government had pointed out
that the second sentence of the subparagraph seemed super-
fluous in view of the definition of the term “execution” in sub-
paragraph (7}

5. Mr. SCHNEIDER (Gemany) agreed with the observation
made by the representetive of Japan.

6.  Mr. LIM (Singapore) said that he supponted the Canadian
and United States written proposals, which made provision for
licensing by a country’s central banking authorities. As to the
comment by the representative of Japan concerning post offices,
a possible formulation would be to state that a bank was an
institution licensed by the central banking autherities, including
an institution authorized by those authorities to carry out inter-
national credit transfers.

7. Mr. BHALA (United States of America) sajd that his
Govemnment's proposed definition aimed at narrowing the scope
of the term “bank™ so as to exclude securities firms such ag, for

cxample, Western Union, The textual suggestion made by the
representative of Singapore was well-founded and might use-
fully be adopted.

8. Mr. HUANG Yangxin (China) said that most couniries had
regulatory bodies for the banking sector and that the existing
definition took adequate account of that.

9.  Mr. AL-NASSER (observer for Saudi Arabia) saic that the
existing definition could be made more comprehensive by spe-
cifying in the first sentence that a bank was an entity licensed
to accept and give effect to payment orders,

10.  Mr. POTYKA (observer for Austria) said that his delega-
tion approved the second sentence of subparagraph (f}.

11.  Mr. SCHNEIDER (Germany) snid that he understood that
the modernization of the banking system at present under way
in the United States would involve entities which were holding
concems with multiple subsidiakies. He wondered how the
Model Law would affect those subsidiaries if payment orders
were transmitted to them,

12, Mr BURMAN (United States of America) said that fede-
ral legislation to regulate securities firms was pending and
would cover the ficld of credit transfers, but that the question of
such firms and their regulation had not been tackled in the
Working Group. As far as the definition in article 2(f) was con-
cemed, hix delegation felt that the more narrowly a bank wag
defined, the more likely it was that the Model Law would gain
general acceptance.

13. Mr SAFARIAN NEMATABADI (Islamic Repuoblic of
Iran) said that in his view a broader approach would be pre-
ferable, He therefore suggested that the definition should state
that a bank meant any entity which engaged in making payment
orders,

14. Mr VASSEUR (Banking Federation of the European
Community) said that the Federation had concluded that all
entitien engaged in credit transfer operations, including post
offices, brokers, securities firms and stock exchanges should fali
within the purview of the Model Law in order to ensuse that
they could compete on a footing of equality. It could therefore
aceept the existing definition but could also go along with an
additional sentence stating that an entity was not a bank if it was
confined to transmitting payment orders.

2 el vt o

e e s st s

[ S S ST




472 Yearbook of the United Nations Commission on International Trsde Law, 1991, Vol. XX11

15. Mr. DE BOER (Nethedandy) said that a reference to
regulatory bodies would be out of place in the Model Law,
whose provisions fell solely within the scope of private law.

16. Mr. BHALA (United Stales of America), responding to
the comument made by the representative of Japan, said that
foreign banks in the United States would be covered by sub-
subparagraph (ii) of the definition proposed by the United
States, and also by sub-subparagraphs (iit) and (iv}, because
they received deposits and had the power to accept demand
deposits in their home countries.

17.  In regard to the point raised by the reptesentative of the
Netherlands, he said that the question of supervision of the
entities covered by the Model Law could not be disregarded.
The distinction between public law and private law would have
to give way as the discussion of the articles of the Model Law
proceeded,

18. Mr. BURMAN (United States of America} expressed
concemn that a move was being made to bring a large rmamber of
entities within the scope of the Model Law regurdless of their
supervisory and regniatory asrangsments and their fonctioning.

19, Mr. BHALA (United States of America) said that, if the
Commission so wished, his delegation would be willing to
modify sub-subparagraphs (i), (iii) and (iv} of its proposed
definition to cover post office services.

20.  Mr. RENGER (Germany) opposed the proposal by Saudi
Arabia. To include a licensing requirement in the Model Law
would introduce public law info a maiter of private internationat
confract law. He was thorefore unable to accept the arguments
put forward by the United States delegation either.

21, Mr. GREGORY (United Kingdom) did not think it would
be helpful for the Model Law to refer to a licensed institution,
for the reason given by the representative of Germany. Although
the Model Law did not require credit transfer institutions to be
supervised, it was neveriheless being drafted to deal with trans-
actions to which supervisory rules were crucial. The United
Kingdom favoured the first sentence of the existing definition of
the term “bank”. The impact of the supervisory regime on other
institutions, particulardy in the securities business, needed (o be
considered further, It had not been demonstrated that the Model
Law should not be applicable to all those who undertook credit
transfer operations as an ordinary part of their business.

22.  Mr. LE GUEN (France) said that limiting the meaning of
the term “bank” to institutions that were licensed and subject to
regulatory authority was unacceptable to France, a country in
which the post office catried out certain financial transactions
without being licensed and the central bank operated on behalf
of the Government on an unlicensed basis. Purthermore, limiting
the meaning of the term to institutions that received deposits
would conflict with French banking law, under which a bank
was either an institution that received deposits or one that made
credit available. In Enrope the term “'credit institution” meant an
institution that was oot limited to receiviig deposils.

23. Mr. AL-NASSER (observer for Saudi Arabia) said that he
had proposed the use of the term “licensed” because some States
exercised control over credit transfers by providing that an
institution that was not licensed to execute payment orders could
not do so, He understood that entities such as the Society for
Worldwide Interbank Financial Telecommunications (SWIFT)
that effected banking operations were anthorized to do so by a
bank,

24,  Mr. LOJENDIO OSBORNE (Spain) approved the first
semence of article 2(f) as it stood. It was nol reasonable for a

credit transfer to fall outside the scope of the Model Law be-
cause of national licensing practices. If a non-authorized entity
engaged in transactions for which a licence was required, it
would be liable to administrative sanctions in the country con-
cemed. The Model Law would cover the consequences of evenis
such as bankruptcy; for example, if a bank selected as an inter-
mediary an entity that did not offer sufficient guarantees of
solvency, article 16(8) would apply.

25. Mr. LOPEZ ROCA (observer for Colombia) said that the
term, “bank” normally referred to an institution involved in an
activity restricted to entities holding a government licence,
whereas the definition in article 2(f} sought to extend the term
to entities executing payment orders which were not required to
be licensed. A middle psth would be to use in article 2(f) a term
applicable to any person eoxecuting peyment orders, whether
licensed or not. If the Commission decided to employ the term
“bank™ notwithstanding what he had said, it would have to be
understood in a broad sense, but the Commission might usefully
consider replacing it by a differcnt expression.

26, Mr. ADEDIRAN (Nigeria) said the meamng of the term
“bank” should not be looked at in terms of traditional banks but
rather in terms of the transactions undertaken. Any entity that
accepted an intemational payment trangfer should be considered
1 bank,

27, Mr. BURMAN (United States of America) said that his
delegation wag inclined to support the Colombian suggestion. If
the Commission decided that the definition should include enti-
ties other than traditional banks, it would be advisable to aveid
the use of the word “bank”. That term had a specific meaning
in many people’s minds and it would be better to clarify the
silwation by wusing a term such as “credit transfer institu-
tion”, which the Secretariat had suggested (A/CN.9/346, p. 18,
para. 40). Ite merit was that, whether troadly or narrowly de-
fined, it had a recognized meaning,

28,  Mr. BERGSTEN (Secretary of the Commission)} said that
there was no disagreement with the United States view that the
term “bank” as presently defined raised problems. The fact
remained that no suitable altemative hiad yet been found. The
Secretariat had looked at various possible replacements and had
found that each of them, like the term “bank™, had a specific
meaning which was not exactly what the definition was intended
to convey. The objection to the term “credit transfer institution”,
which did describe accurately what was intended, was its awk-
wardness. A happy solution would be a term which produced a
neat acronym such as SWIFT.

29. Mr. LE GUEN (France) suggested the term “credit trans-
fer entity". The word “entity” could then replace the word
“bank” in the terms “receiving bank”, “intermediary bank”, and
50 QL

30. The CHAIRMAN said it was his feeling that the majority
approved the first sentence of article 2(f) aw it stood, subject to
a decision as to whether the word “bank"” or another term was
to be used, and that it believed that a reference to licensing
would be inappropriate.

31. He invited the Comniission 10 move on to the second
sentence of subparagraph (f} of article 2. It had been suggested
that the sentence might be deleted, for two reasons. The first
was that it stated the obvious and added nothing to the meaning,
The second was that the word “merely” catricd unntended
negative implications: where business other than transmission
was transacted, it was thought that doubt might arise as to
whether or not it was covered by the Model Law.
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32. Mr. LOJENPIC OSBORNE (Spain) favoured the deletion
of the sentence. The place in which to deal with what was meant
by an executing entity was in the definition of the term “execu-
tion”, which necded to be expanded to cover execution by the
beneficiary’s bank, :

33. M, BHALA (United States of America) said that his
delegation believed the second sentence to be important and
certainly not unnecessary. He took the view that it added sub-
stance and clarity to the term “bank™ or “entity” or whatever
expression the Commission decided should be defined in ar-
ticle 2(f). It ensured the exclusion of mers money tranemitters
and precluded at least in some cages a debate as to whether or
not a data manager such as SWIFT was engaged in the execution
of payment orders.

34. Mr. BURMAN (United States of America) said that the
negative implications asctibed to the second sentence were not
apparent to his delegation, which had been advised that opinions
varied as to whether transmitters of messages, such as SWIFT,
were to be considered transmitters of funds. The point was not
clear, and clarity as to what the Model Law covered was essen-
tial. If the sentence had negative implications they should be
discussed, and a way found of dealing with them which did not
result in the application of the Model Law to institations which
il was not wished to cover. If the Commission completed its
work and immediately afterwards people began to ask whether
SWIFT or other data managers, or INTELSAT, or a given tele-
commuaications network was covered, the law should be clear
on the point.

35. Mr. BERGSTEN (Secretary of the Commission} observed
that a comparison of SWIFT with the Clearing House Interbank
Paymenrs System (CHIPS) was instructive. If SWIFT was
considered a value-added network, it conld be regarded as doing
more thai just transmit; in connection with a given paymeant it
did not do much more than transmit a message, but it did
nevertheless add a transaction oumber and a sequential npumber.
That, however, did not affect the payment transaction itself.
CHIPS, on the other hand, clear]y did much more than transmit
in that it added and netted, thus affecting the payment process
itself in a way that SWIFT did not. The biggest problem was
caused by the use of the word “merely”, but the solution was not
simply to delete that word, because a bank itself might transmit.
Some banks had theit own satellites, transponders and telecom-
munications networks as part of their banking operation, so that
great care must be taken not to end up with a senteace which
suggested that someone whe transmitted money messages was
not a bank, as that would exclude some transmitters that clearly
were banks,

36. Mr. BURMAN (United States of America) thanked the
Secretary for his very useful explanation. At some slage he
hoped to offer some drafting sugpestions to meet the problem.
Az to whether SWIFT was or was not engaged in the transfer of
funds, both positions had their proponents; he would agree that
CHIPS had a more compelling case to be included in that cate-
gory, but even ag to SWIFT the point needed to be dealt with,

317.  Mr. AL-NASSER (observer for Sandi Arabia) remarked
that it would be premature to delete the second semtence of
subparagraph (f} while the first sentence remained undecided.
He would prefer that part of the definition to be settled before
a decision was taken on the second sentence.

38, The CHAIRMAN suggested that the discussion might
proceed on the assumption that the term being defined was
“bank” unlesz and until a better term had been found.

39. Mr. LIM (Singapore) said that, as the reprosentative of
Spain had pointed out, the notion of execution wag defined in

article 2({). Pethaps the point made in the second sentence of
subparagraph (f) could be taken care of instead by adding at the
end of subparagraph (/) the words “but excindes the mere trans-
mission of a payment order”.

40. Mr. LOJENDIO OSBORNE (Spain) thought it was clear
from the definition of the term “execution” that it did not cover
the mere transmisgion of a payment order.

41, The CHAIRMAN said that, if there was no oppoesition to
the idea undetlying thie suggestion made by the representative of
Singapore, the Secretariat might be asked to work out some
formuia to ¢ensure that institutions merely trensmitting payment
orders were excluded from the operation of the Model Law, for
consideration at a later meeting.

42.  He suggested that the Commission might now deal with
subparagraph (d).

43,  Mr. BHALA (United States of America) snid that, in view
of the discussion just held on the definition of the term “bank”,
his delegation did not need to make its intended point regarding
subparagraph {d). '

4. The CHATRMAN said thas, if there was no objection, he
would take it that the Commission was ready to leave subpara-
graph (d) as it stood,

45. He iovited the Commission to consider the question
whether there should be a generzl provision to the effect that
branches of banks should be regarded as separate banks for the
purposes of the Model Law.

46. Mr. BERGSTEN (Secretary of the Commission) said that,
as peinted out in the Secrstariat’s comments {A/CN.9/346,p. 18,
para. 41), it had been suggested at an earlier stage in the drafting
of the Model Law that the definition of the term “bank™ should
provide that “for the putposes of these Rules a branch of a bank
is considered to be a separate institution”. However, the Work-
ing Group had decided that it should first consider in relation to
each substantive article whether branches should be treated as
banks. Now might be an appropriate time to consider whether
branches and separate offices of a bank were always to be
regarded as separate banks for the purposes of the Model Law,
and if so to consider covering the point by means of a genersl
provision in the definitions. As mentioned in paragraph 43 of
document A/CN.9/346, there might be provisions of the draft
othet than those containing references to branches in reiation to
which the stats of branches should be considered.

47,  Ms. KOSKELO (observer for Finland) said it seemed 1o
her that there were at least some provisions in the Model Law
in which it would not be appropuiate to regard branches as
separate institutions—for example, the provisions regarding
refunds in article 13 and those on Kability and damages in ar-
ticle 16. Otherwise, the result would be that liabikity would
relale only to the assets of the branch. Clearly, it must be
possible to use the assets of the whole bank to fulfil an obliga-
tion in such a case. If a general rule was introduced, it would be
necessary to ensure that provisions such as those were excluded
from its operation.

48. The CHAIRMAN suggesicd that the genera)l provision
might state that, “for the purpose of credit iransfer”, branches
and separate offices were considered separate banks.

49,  Mr. ADEDIRAN (Nigeria) said that it would be important
te make clear what their situation was in relation to liability.

50. M AL-NASSER (observer fur Saudi Arabia) said that
the head office of a bank must act as the guarantor when gues-
tions of liability arose in relation to & branch.
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51. The CHAIRMAN asked whether the Secretary could
indicate which provisions of the Model Law would nesd to be
excluded from the suggested general rule.

52, Mr. BERGSTEN (Secretary of the Commission) said he
thought that the view of the Working Group had been that a
provision that branches were to be treated as separate banks was
needed in relation to the sphere of application of the Model Law
and also in relation to operational matters. Articles 13 and 16
were different. The problem before the Commission was one of
deafting as well as one of substance.

53.  The CHAIRMAN suggested that the problem should be
borne in mind during the discussion of the individual articles;
ore the substantive question was decided in each case, it would

be a drafiing matter to decide whether separate provisions or a
general provision covering all articles would be appropriate.

54. Mr. ABASCAL ZAMORA (Mexico) thought that there
might be reasons of principle against making it a general rle
that branches of banks were considered to be different banks.
The notton of a bank as 1 single legal entity should be pre-
served; the general mile should perhaps reflect that principle,
with exceptions made where necessary.

35.  The CHATRMAN said he thought there was little dif-
ference in substance between the views expressed. The point
would be considered as it arose in relation o individual articles.

The mecting rose at 5.05 pm.

Summary record (partial)* of the 443rd meeting

Wednesday, 12 June 1991, at 9.30 a.m.

[A/CN.9/SR.443]
Charrman: Mr. SONO (Japan)

The discussion covered in the summary record began a¢ 10.00 am.

International Payments: draft Model Law on International
Credit Transfers (continued) (A/CN.S/341, 344 and Cerr.l,
346 and 347 and Add.1})

Arficle 2 {(continued)

1.  Mr. BERGSTEN (Secretary of the Commission), recalling
the discussion that had tken place in the previcus meeting,
invited the members of the Commission to propose altemnatives
to the word “bank™ for adeption by the Commisston.

2. The CHAIRMAN said that an altemative word for “bank”
was undoubiedly needed bul that a decision was not required
inmumediately, so there was time for reflection.

3. In the absence of any vomments on article 2(g} and (%), he
took it that the Commission wished to adopt those definitions.

4. [t was s¢ decided.

5. The CHAIRMAN invited the Commission to consider ar-
ticle 2{7).

6. Mr. BERGSTEN (Secretary of the Commission} drew the
Commission's attention to a drafting error in the French version
of arlicle 2(i). To reflect the concept of “includes”, it would be
necessary to insert a word such as “notarment” in the first line,
between “om entend” and “le crédit porié”,

7. The CHAIRMAN said the matter could be left to the drafi-
ing group. In the absence of any other comunents, he took it that
the Commission wished to adopt article 2(i}.

8. Tt wars so decided.
9. The CHAIRMAN invited the Commissicn to consider ar-

ticle 2(j). He drew attention to the comments by the Govern-
ment of the United States of America (AfCN.9/347/Add.1,p. 12)

*No summary record was prepared for the rest of the meeting.

where it was proposed to amend the definition of “authentica-
tion” by delering the words “all or pant of* and inserting, after
the words “payment order”, the words “an amendment of a
payment order”.

10.  The Government of Canada wished to enlarge the dafini-
tion of “authentication” by referring to procedures to detect
error (AJCN.9/347, p. 5, seclion VI). However, the Working
Group had regarded “authentication” as relating oaly to identi-
fication of the source and had decided to treat detection of error
as a distinet question. The Working Group had drafted the
current text accordingly.

11,  Mr. HUANG Yangxin (China) said he agreed with the
Usnited States proposal, which did oot exclude a procedure
whereby one part of the payment order was authenticated in
order 1o provide authentication of the whele,

12. He would also like to know whether, with due regard for
amticle 4A of the Uniform Commercial Code of the United
States, a comparison of signatures constituted an authentication
procedure. Since the Model Law did not exclude transfers ef-
fected by means of documents, be thought that authentication
would have to include a comparison of signarures.

13, Mr. BHALA (United States of America) said that the
reason for his Government's proposal was to be found in the
tealities of banking practice. Payment crders were authenticated
only in their entirety, not in pat. In the event of amendment, the
amendment was likewise authenticated in its entirety. The
Model Law should reflect operational reality as closely as
possible in order t¢ gain acceptance in the commercial world.

14.  Mr. LIM (Singapore) said that, while he thought that the
reference to part of a payment order would encempass an
amendment to a payment order, he had no objection to the
United States proposal.

15.  Ms. KOSKELOQ {observer for Finland) said that her only
difficulty with the United States proposal wasg that the Model
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Law made no reference elgewhere to amendments of payment
orders. To intraduce the concept at that stage might give rise to
problems and confasion. In ber own view, an amendment to a
payment oxder, for example to change the amount, constituted a
new payment order. The receiving bank wouid need to consider
sepamtely whether to accept it or not. She therefore felt that the
definition of “authentication” should refer only to payment
orders and revocation of payment orders.

16. Mr. ABASCAL ZAMORA (Mexico) said he agreed with
the reagoning of the observer for Finland. During the preparation
of the initial drafts of the Model Law, the inclusion of “amend-
ments” to payment orders had been considered but rejected,
because of the difficulties arising therefrom. Consequently, the
existing text referred only to payment orders and the revocation
of payment orders.

7. Mr. BERGSTEN (Secretary of the Conmtnission) drew the
Commission’s atiention to the Secrelariat's comunents on the
subject (A/CN.9/346, p. 64, para. 3), which gave the history of
consideration by the Working Group of the possible inclusion in
the Model Law of a reference to “amendments” to payment
orders,

18, Mr CONQOBOY (United Kingdom) said he had no diffi-
cnlty with the deletion of “all or part of”. The representative of
China had rightly pointed out that authentication could be ap-
plied to certain elements of a payment order in order to deter-
mine the authenticity of the whole payment.

19.  On the question of “amendment”, he shared the concerns
of the observer for Finland. He understood that the Working
Group, whether implicitly or explicitty, had decided oot to
include “amendments”.

20, Mr. DE BOER (Netherlands) pointed out that article 2
began with the words “For the purposes of this law:". Article 2
should therefore define only terms that were used elsewhere in
the Model Law, and “amendments” were not so used,

21l. The CHAIRMAN said that, from the views expressed, it
appeared that the Commiission wished to follow the recommen-
dation of the Working Gtoup and make no reference to “amend-
nients” of peyment erders. He also took it that the Commission
wag prepared to accept the proposed deletion of the words “ali
or part of" from article 2(;).

22, It was so decided.

23 The CHAIRMAN invited the Commission to consider the
stggestion by the Government of Finland (A/CN.9/347, p. 16)
that the sentence “The term does not include contpatison of a
stgnature with a specimen.” should be added at the end of ar-
ticle 2(f).

24.  Ms. KOSKELO (observer for Finland) said that the ques-
tion was whether the provisions of paragraphs 2, 3 and 4 of
article 4 should apply to a signature comparison. In her view,
that was not the intention, the case where an unauthorized
person forged a signature being covered by article 4(1). Conse-
quently, it should ejther be made clear in the definitien that a
comparison of signatures did not constitute authentication for
the purposes of the Model Law or else the point could be dealt
with in article 4,

25. Mr. ABASCAL ZAMORA (Mexico) said that docu-
mented payment orders were widely used in pational and inter-
national trade, where electronic means were not available, and
the normal method of anthentication was still the signature or
other simple means of identification, Comparison of signatures
was also a commerciolly reasonable method of security as

specified in article 4(2). The Finnish proposal to exclude the
possibility of signature comparison would be restrictive and
would run counter o the autonomy of the parties concerned. it
wag therefore unacceptable.

26. My, KOSKELQ (observer for Finland) said that there
appeared to be a misunderstanding. Her delegation had no wish
10 exclude authentication by signature. The problem was that if
paragraphs 2 to 4 of article 4 were extended to cover authenti-
cation of signatures, the liability of the person whose signature
had been forged would also be extended, beyond the provisions
of the general mules of law—at least in her own country’s legal
system—and that was undesimable. She thersfore considered that
the use of a signature to authorize a payment order should be
covered by article 4(1) and that the provisions of article 4,
paragraphs 2 to ¢ should not be extended.

27.  Mr. SCHNEIDER (Germany) said that, as a general rule,
the sender was not bound i his signature was forged by a third
person. If, however, the partics had agreed to the authentication
procedure and if the forgery resembled the genuine signature,
the sender would be bound. That might not be a commerciaily
reasonable procedure under article 4(2), but, if a large sum of
money was involved, the parties might well agree that a mere
verification of the signatire would not be enough, It would be
better to leave the problem to agreement between the parties and
keep anticle 4 unchanged.

28,  Mr. HUANG Yangxin (China) said that, in his opinion,
the forged signature problem could not be solved by article 4(1}
alone. The partics concerned would have to ascertain whether &
signature was genuine or not. It would be dangerous if the
authentication provedure were as simple as the observer for Fin-
land seemed to believe. In his view, the problem must be solved
by the parties. If a large sum were involved, they could agree on
additional methods of authentication, for example by telegram.

29. Mr. ERIKSSON (observer for Sweden) said he agreed
with the observer for Finfand that the problem was not simply
one of definition under the Model Law, but concerned the law
on the fiability of parties. It might be better to deal with it under
article 4,

30. Compagison of signatures was the normal method of
authenticating documented orders and should obviously not be
excluded by the rles of the Model Law. Paragraphs 2 to 4 of
article 4 placed the liability in the case of a forged signature on
the person whose signature had been forged and the Finnish
proposal, which had the merit of limiting that possibility, de-
served further discussicn.

31. Mr. VASSEUR (Banking Federation of the European
Community) said that a mere reference to a signature would not
solve all the difficulties, because many payment orders were
given without a written signature on paper—for example by
telex or elecironically. One of the problems of concern to his
Federation was how electronic signatures were to be trested and
whether a code was necessary. In his own cpinien, the jssue was
covered by article 2(j). although it might be necessary to specify
what types of signature were meant, such as handwritten or
electronic.

32. Mt LIM (Singapore) said he agreed with the preceding
speaker. He suggested, moreover, that provision should also be
made for facsimile signatures.

33. Mr. DE BOER (Netherlands) said that, like the observer
for Finland, he thought that signature comparison would not
normally come under the authentication procedure referred to in
paragraphs 2 to 4 of article 4. Provision must be made, however,
for the parties to agree and the solution might be to adopt the
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Finnish proposal with the addition of werding on the following
lines: “unless the parties expressly agree otherwize ”

M,  Ms. KOSKELO (observer for Finland) said that she would
be satisfied to defer the discussion until article 4 came up For
convideration. The core of the problem was whether the rules on
distribution of risk under paragraphs 2 to 4 of article 4 were
reagonable in the case where a signature was used. In her opi-
nion they were not, because the provisions on authentication
were based on the use of a secret code or password, whereas a
signature was visible to all and could never be kept secret. The
signer was always vulnerable, because a signature could always
be forged.

15. Mr. TCHERNYCHEYV (Union of Soviet Socialist Repub-
lics) said that he understood the concem of the observer for
Finland about the possibility of forgery and whether the bank
or the client was linble. In practice, however, banks and
clients normally worked on the basis of signatures and working
methods were subject to agreement between them. A clienmt
concemed about the possibility of forgery could always ask the
bank to use other methods of verification in addition to the
authentication of a signature, There was nothing in anticle 4 to
prevent agreement between the parties and, in any cage, the
posgibility of forgery was exceptional.

36. Mr. HERZBERG (observer for Israel) satd that a payment
order or a cheque with a forged signature was not, in fact, an
order to pay even if, in extreme cases, a bank might have (o
make the payment. '

37. Mr. AL-NASSER (observer for Saundi Armabia) said that
the observer for the Banking Federation of the European Com-
mutity had drawn attention to a possible solution whereby the
Conumission must make it clear whether it was dealing with
elecironic transfers or traditional payment orders, In the case of
documented paper orders, signature comparison would raise no
problems, because the official receiving apd executing the
payment order would bave the sender’s signature and would be
able to make the necessary compatison. In the case of electronic
transfers, there were three possibilities: transfer by telephone,
where there would always be a bank official who knew the
originator and it would be difficult to imitate a voice; fransfer
by telepram, where the bank would request verification by the
sender and the possibility of forgery was practically nil; and
electronic payment orders, which could be compared with tradi-
tional payment orders. As indicated by the observer for Finland,
forgery was one of the risks in the execution of payment vrders,
just as there was always a risk that banknotes might be forged.

18. Mr. ERIKSSON (observer for Sweden) said that, in his
opinion, the sender should be bound by article 4(1) only. He
would therefore like to see the Finnish suggestion amended by
the addition of words on the following lines: “The term does not
include a methed which contains merely comparison of a band-
wiitten signatare with a specimen”. If that change were made he
would be satisfied with the suggestion.

39.  Mr. CONOBOY (United Kingdom) said that he would
prefer not to deal with the issue under the definition of authen-
tication, i.e., he would not favour changing a definition which
had a reasonably wide intemationally accepied meaning so as to
exclude signatures. The matter should be dealt with in article 4.

40.  He accepted the point made by the observer for Finland
that the Model Law would change domestic law in some coun-
tries—possibly including his own. His delegation’s views had
been well expressed by the representative of the Union of Soviet
Socialist Republics, and he welcomed the cmphasis on the
agreement between parties. He could see no justification for

excluding handwritten signatures, which could be transmitted by
electronic means and could even be written on a screen, Banks
it the United Kingdom were alreedy investing heavily in proce-
duies for the electronic verification of signatures, and banks and
their clients might well reach agreement in the future concering
electronic verification,

41, THE CHAIRMAN raid that, regarding the allocation of
the risk of forgery, it was common knowledge that the ap-
proaches adopled by common and civil law were in conflict. The
Convenlion on International Bills of Exchange and Inlemational
Promissary Notes provided a partial solution to the problem
through its broad definition of the cencept of “signature”, but it
was not yet in force.

42, The concern expressed by the representative of Finland
that signatures were 100 ¢asy to imitate to be admitted as a
method of authentication was partly answered by the qualifica-
tion “commercially reasonable” in asticle 4(2)(a} and 4(3). At
any rate, it seemed clear that no reference to signatures should
be inciuded in the definition of “authentication’ in article 2(j).
That would not, of course, itnply that signatures as a means of
authentication were to be excluded,

43,  Noting that the current text of the Model Law distin-
guished between the detection of error and tdentification of the
source, he said it appeared that there was no support for the
Canadian proposal to enlarge the definition of authentication to
include the detection of error. In the absence of such support,
the distinction between source and error igsues would continue
ta be made,

44. TInviting consideration of arficle 2¢k}, he noted that the
term “execution” was defined separately in article 2(f) and that
that paragraph might be adjusted at a later stage in view of the
proposal by the representative of Singapore to transfer to it the
second sentence of atticle 2(f).

45, Ms. KOSKELO (observer for Finland) said that the refe-
rence to ailicle 10 might better be omitted from the definition
of “execution date”, since il was inappropriate to refer to sub-
stantive articles in a definition,

46, The CHAIRMAN reminded the Commission of the
United Kingdom delegation's intention to propose a reference o
a more specific paragraph of atticle 8 in connection with ar-
ticle 2(1).

47, U NYI NYI THAN (observer for Myatunar} said he
supported the Finnish suggestion that the reference to article 10
in article 2{k) should be deleted.

48,  Mr. GREGORY (United Kingdom) said he had no sirong
feelings about the Finnish suggestion; his only theoretical objec-
tion to the inclusion in a definition of a reference 10 other
provisions of a law would be on the grounds of circularity. in
other words, one should .not cefer in a definition to a provision
in the law which itself referred to that definition, but one might
quite legitimately identify an idea by reference to the provision
of the law in which it appeared, as in (he current case.

49, There was, however, a more serious technical problem of
circolarity in connection with the concept of “executicn date”, 2
problem that was desciibed in detail in his Government's
comments on the Model Law (A/CN.9/347, p. 54, para. 3). The
circularity of the Model Law’s provision was due to the fact
that, under article 4(6), 2 sender was not obliged to pay for a
payment order until the execution date, but it was also implicit
in aricle 10 that a payment order did not have to be executed
until it had been accepted while, under articles &(2)a} ad
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B(1)¥a}, acceptance did not take place until payment was re-
ceived, Since the purpose of the Meodel Law was to ensure
efficient credit transfer mechanisms, the Working Group had
adopted the concept that a bank failing to act on receipt of a
payment order was deemed to have accepied it if payment for
the order had been received and would therefore incur obliga-
tions under the Law as a result of its failure to take action. His
own and other delegations had submitted proposals to eliminate
the technical problem of circularity with regard to the provisions
in the current text relating to payment, execution and acceptance.

50. Furthermore, in most places where the terms “execution”
and “execution date” appeared in the text, they were still in
square brackets because final agreement had still to be reached
on the definition of “execution” and, in particular, on its appli-
cation to the beneficiary’s bank.

51. The CHAIRMAN said that, in its comments contained in
document A/CIN.9/347, the United Kingdom Government pre-
posed that the term “payment date” should be used only in
article 10{1)b} and be replaced elsewhere by the term “execn-
tion date”, If article 10({1)(5) were then redrafted to include a
definition of “payment date”, the definition of the term in ar-
ticle 2(m) would become superfluous.

52, Mr GREGORY (United Kingdom), noting that the
Commisston might wish to discuss the question separately, said
that the use of the term “"payment date™ in the Model Law was
problematic because payment orders often specified no payment
date, The term should not, therefore, be defined by reference to
a specific provision appearing in a payment order. Secondly, in
many cases where the term appeared in the text, a reference to
the “execution date” was more appropriate, particularly if the
definition of “execution’” were amended in the way his delega-
tion suggested, Wherever it was geouinely appropriate to refer
to a date specified in the payment order as the date when funds
were to be placed at the beneficiary's disposal, that idea could
be exprossed in full. However, if the Commission felt that a
definition of the term “payment date” would none the less be
helpful, his delegation would not oppose itz inclugion.

53 With regard to the definition of “execution”, he wished
strply to refer to his Government's proposals in parngraph 4 of
its comments (A/CN.9/347, p. 54), in which the definition was
adapted to include the beneficiary’s bank. The Commission
could take up one or other of two approaches: it could either
invent & new term for making money available to the beneficiary
through the beneficiary’s banlt or it could include that concept
in the definition of execution. His delegation preferred the laiter
approach.

54, Mr. BHALA (United States of America) said that, on the
question of whether or not a teference to article 10 should be
included in the definition of “execution date”, he shared the
views of the representative of the United Kingdom, He did not
agree, however, that the problem of circularity in connection
with the provisions on payment, execution and acceptance was
a purely technical one. The underlying problem concerned the
concept of “deemed acceptance”, which the Commission might
wish to consider at a later stage in connection with articles
6(2)a) and 8{)(a). In his delegation’s view, the cancept of
“deemed acceptance”, as it appeared in the current text, was
objectionable and did nothing to promote the efficiency of credit
transfer mechanisms or to facilitate trade.

$5. His second concern was that the proposals on the current
question would, if accepted, entail a wholesale and unnecessary
revision of what was already a wotkable document.

56. Mr. SAFARIAN NEMATABADI (Islamic Republic of
Itan) said he supported the Finnish suggestion that the reference

to article 10 in the definition of “execution date™ be deleted,
because it introduced & condition inte what should, by its very
nature as a definition, be abstract and unconditional.

37. The CHAIRMAN said hie took it that any decision by the
Commigsion to delete or 1ot 1o defete the reference to article 10
in article 2(k) would depend on the decision it reached concem-
ing article 2!},

58. Mr. LIM (Singapore} said that, if the Finnish suggestion
that the reference to article 10 be deleted were accepted, the
words “should execute” in article 2(k) would need to be changed
to “is required to execute”,

59. The CHAIRMAN said that the point would be considered
when the text was being finalized.

60.  He invited the Commission to consider atticle 2(/). The
definition of “execution” in that subpardgraph did not include
action by a beneficiary's bank, because it had been assumed that
the relationship between a beneficiary's bank and a beneficiary
was outside the chain of credit transfers. Nevertheless, the
deafting of the Model Law might be facilitated if the term
“executton” could also be used with reference to action by a
beneficiary’s bank. He invited comments on that point.

61. Mr. ABASCAL ZAMORA (Mexico) said there was little
point i defining execution by the beneficiary’s bank, when
articie 17(1) stated that a credit transfer was complsted when the
beneficiary’s bank accepted the payment order.

62. The CHAIRMAN said that a definition of “execution”
which included action by the beneficiary's bank would make it
possible to rentove some square brackets throughout the text.

63.  Mr. LE GUEN (France) said he agreed with the represen-
tative of Mexico. Moreover, he thought that any inclusion of
action by the beneficiary's bank in the definjlion of “execution”
would tend to reopen a discussion that had already been closed,
regarding the time at which a transfer operation was concluded,
The question of removing square brackets was a relatively minor
one.

64. Mr GREGORY (United Kingdom} said he thought it was
agreed that the general approach was that the Model Law should
not intervene between the beneficiary and beneficiary's bank.
Nevertheless, some provisions in the Model Law did require the
beneficiary’s bank to make the money received available to the
beneficiary, so that a term was needed (o describe the action in
question.

65.  There would seem to be no danget in using the term
“execution’, on the understanding that it was not intended that
the substantive provisions of the Law should intervene in the
relationship between the beneficiary and the beneficiary's bank,
except in the sinations already agreed upon by the Working
Group. Use of the term “ezecution” would not prejudice the mle
in aricle 17¢(2) that a transfer would be completed when the
beneficiary’s bank accepted the payment order.

66.  Mr. LOJENDIOQ OSBORNE (Spain} said it was question-
able whether the fact that a credit iransfer was conpleted when
the beneficiary’s bank accepted a payment order placed the
relationship between that bank and the beneficiary outside the
scope of the Model Law, particulardy in the light of article 9
covering the obligafions of the beneficiary’s bank and the rights
of the beneficiary. He could fhus see no objection to the inclu-
sion in the defipition of a reference to action by the bepefi-
ciary's bank.
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67. Mr FUJISHITA (Jupan) said he agreed with the com-
ments made by the representative of the United Kingdom and
supported the inclugion of a reference to actions by the benefi-
ciary’s bank in the definition. That was, however, a substantive
point and not merely a drafting one,

68. Mr. SCHNEIDER (Germany} said he thought that (he
viewpoints of fhe representatives of the United Kingdom and
France could be reconciled. While he was not opposed to
mentioning action by the beneficiary’s bank in the definition of
execution, it should be made clear that the reference was to rules
already included in the Model Law.

69, The CHAIRMAN assured the last speaker that the pro-
posed change in subparagraph | was not intended to affect other
ruler in the Model Law.

700 Ms. KOSKELO (observer for Finland) said she agreed
with the representatives of the United Kingdom and Spain that
certain provisions of the Model Law, such as articles 9 and 10,
did apply to the beneficiary’s bank and that that aspect should
be covered in the definition,

71, Mr. BERGSTEN (Sccretary of the Commission) ex-
plained that the eatliest drafts prepared by the Secretariat had
used the term “execution” in a sensge which covered action by a
beneficiary 's bank because a number of policy decisions on that
poitt had not yet been taken, panticularly with regard to the
extent that the Model Law should cover the relationship between
a beneficiary and a beoeficiary's bank. At a later stage, the
general policy decision had been made that the effect of the
Model Law would end when a beneficiary’s bank accepted a
payment order. The idea of execution by a beneficiary’s bank
thus became more problematic, but the term had been retained
because the Working Group had not yet had occasion te con-
sider that aspect.

72, A related problem was that some payment orders, such asg
SWIFT, did not specify a payment date. If & payment date was
specified by the originator, it was a matter of interest not only
to the beneficiary’s bank and the beneficiary but also to the ori~
ginator, That concern was reflected in axticle 10L&},

73, Article 9{1) had been inserted because it was Felt that the
text would be incomplete if the entire idea wag left out, in view
of the end purpose of the activity. Without specifying when the
beneficiary’s bank would have to make funds available—except
in cages in which a payment order designated a payment date-—
or how il should be donge, article 9(1) had been added more or
less pro memoria.

74, At the twenty-second session, a proposal had been
adopted that execution should be defined, partly on systematic
grounds, reinforced by the idea that the effect of the Model Law
should stop at that point.

75.  He himself was not arguing either for or against the point
at issue, The Working Group had noted a number of passages in
which the tetm execution would apply to the beneficiary’s bank
and square brackets had been added to bring those passages (o
the attention of the Commission,

76. The CHAIRMAN suggested that a drafting group, con-
sisting of the representatives of the United Kingdom, Finland
and Japan, should prepare a single text of the subparagraph for
consideration at the afternoon meeting.

71, It was so decided,

The mecting rose at 12.40 pm,

Summary record of the 444th meeting

Wednesday, 12 June 1991, at 2 p.m.

[AJCN.9/SR 444]

Chairman: Mt. SONO (Japan)

The meeting was called to order at 2.20 pnt.

International Payments: draft Model Law on International
Credit Transfers (continued) (A/CN.9/341, 344 and Corr.l,
346 and 347 and Add.l)

Article 2 (continned)

i. The CHAIRMAN invited the United Kingdom representa-
tive to report on the deliberations of the drafting gronp consist-
ing of the delegations of Finland, Japan and the United Kingdom
on a text for inclusion in the definition of the term “execution”
in article 2(!}. in vespect of action by the beneficiary’s bank.

2. Mr. GREGORY (United Kingdom) said that the group had
extended the existing definition to cover action by the benefi-
ciary's bank by adding a mention of the situations contemplated
in article 8(1)(d} to (g} of the drafi. The proposed wording took
the form of the following additicnal sentence at the end of
article 2(f):

“With respect to the beneficiary’s bank, “executton™ means
the doing of any of the following acts:

(1) Crediting the beneficiary’s account or otherwise plac-
ing the funds transterved at its disposal,

(i1} Giving notice 1o the beneficiary that it has the right (o
withdraw the funds or use the credit,

(iii) Applying the credit as instructed in the payment order
received by the beneficiary’s bank: or

(iv} Applying the credit to a debt of the heneficiary owed
to the beneficiay’s bank or in conformity with an
order of a court.”

The text was lengthy, but the information which it conveyed
would be located more appropriately in article 2 than inarticle 8,
which could be shortened accordingly.

3. M ABASCAL ZAMORA (Mexico) said that he saw no
advantage in the definition proposed by the three-delegation
group since it added nothing to what the draft already provided
for determining the time when the beneficiary’s bank should act.
Under Mexican law, the most impottant tole of the beneficiary’s
bank lay it acceptance of the payment order, and that was dealt
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with clearly in anticle 8, The notion of execution by the bene-
ficiary’s bank implied an obligation on the part of the benefi-
ciary’s bank, and to introduce it was to bring in something
which, in the light of article 17(1), lay outside the scope of the
Model Law. The definition raised difficulties and he could not
accept it. Action by the bepeficiary’s bank would be examined
under articles ¥ and 10,

4.  Mr, DE BOER (Netherlands) observed that the introductory
wording of article 8(1) contained (he words “at the earliest of
the following times'. He therefore thought it would be logical
for the proposed additional sentence to refer to “the earliest of
the the following acts”.

5. Mr. BHALA (United States of America) felt that a defini-
lion of execution by the beneficiary’s bank was needed since the
definition to be adopted for the tetm “bank”, or some equiva-
lent, hinged on the question of execution. Ay a simpler alterna-
tive to the three-delegation proposal, he suggested the words “a
bepeficiary's bank executes an order by accepting the order”.
Acceptance was dealt with in article 8. His proposal would
cover article 8(1) as a whole, whereas the three-delegation
proposal covered only subparagraphs (d) to (g) of article 8(1).

6. M. RENGER (Germany) pointed to the contrast between
the defigition of the term “execution”” proposed by the Working
Group and the definition introduced by the United Kingdom
representative, which included action by the beneficiary’s bank.
In his view, although the receiving bank was in a direct line of
contractual action, it was debatable whether the beneficiary's
bank was so obliged. There was a legal difference between
executing a payment order and accepting one,

7. The CHAIRMAN pointed out that the beneficiary’s hank
was also a receiving bank,

B. Ms. KOSKELO (observer for Finlant) said that the three-
delegation drafting group had been careful not to confuse the
notions of atceptance and execution; the United States proposal,
on the other hand, suggested that the two were the same thing.
The aim of the drafting group had been to define execution by
the benefictary’s bank in terms of certain acts which were tan-
tamount to acceptance. Subparagraphs (a) to (¢) of article §(1)
mentioned other acis which were to be constiued as acceptance.
Asg for as the beneficiary’s bank was concerned, the group had
referred solely to acts whereby the funds were made available
to the beneficiary or the credit was applied. She strongly op-
posed the wording proposed by the United States because it
would mean that acceptance could take place only through
execution.

9 Mr POTYKA (observer for Austiia) said that his delega-
tinn opposed the idea that acceptance by the beneficiary’s bank
should mean execution. It supported the view expressed by Ges-
many. Austria saw an inconsistency between subparagraphs (d}
to (g} of article 8(1) and article 9(1). It was illustrated best by
the example that if the beneficiary’s bank applied his credit in
conformity with an order of a court, as contemplated in ar-
ticle 8(1)g), it would be obliged, in accordance with atticle
H1), to place the funds at the disposal of the beneficiary. That
would obviously be forbidden by the court order.

1. Mr. BHALA (United States of America} said that it had
not been his delepztion’s inlention 1o confuse acceptance and
execution. The definition proposed by the three-delegation
group provided that the beneficiary’s bank would execute the
payment order when it accepted it in one of the ways set ont in
subparagraphs {4} to (g} of article 8(1). His delegation was
suggesting that the definition should cover in addition the condi-
tions set out in sebparagraphs (@) to (<} of aticle 8(1). It would

be best for the reader to be confronted with a brief definition
in asticle 2 and a more comprehensive list of situations in ar-
ticle B(1).

1.  The CHAIRMAN asked the United Statos delegation to
expross his views about subparagraphs (@) and (&) of article 8(1)
in relation to the projected use of the word “execute”, and also
to explain how he saw article 9(1) in the context of execution.
His own understanding of the discussion af the previous meeting
was that, whatever the drafting group might suggest, execution
would continue to mean conduct which brought into play the
provision in article 9(1).

12.  Mr. DUCHEK (observer for Austpin) said that he was
disheartened to find that the Commission appeared to be adding
complication to complication as the work went on, to the extent
that the text of the draft was becoming unintelligible to those
who had not worked on it from the start. He questioned the need
for a definition of the term “execution”; the body of the text
might be made sufficiently clear for one to be dispensed with
altogether,

13.  Mas KOSKELO (observer for Finland) agreed with the
previous speaker that the text was becoming increasingly com-
plicated; however, the value of a good definition waa that once
the ferm had been defined it could be ured throughout a docu-
ment without further explanation. She agreed tco with the ob-
server for Ausitia who had spoken eatier in the mecting that
there was 2 discrepancy between articles 8(1) and 9(1). The
Iatter provision would need to be amended.

14, The effect of the proposal by the representative of the
United States would be that execution by a beneficiary’s bank
would be defined as acceptance. However, subparagraphs (a) to
(c) of article §(1} described events that might constitute accep-
tance but could not suffice to constitute execution of a payment
order. The first of them was the so.called “deemed acceptance”,
contemplated in subparagraph (a); the position there was basi-
cally that acceptance took place afier a centain fapse of time and
when the funds had mrived at the beneficiary’s bank—it was
merely a mafter of time and required no action on the part of the
bank in order to ocour, Next was the situation in which accep-
tance took place when the bank received the payment order, as
provided in subparagraph {#); receipt alone could be consinied
as acceptance, but not as execution. Finally, article 8(1)(c) set
cut the rule that acceptanice took place when the receiving bank
notified the sender of acceptance, meaning that it occurred when
the beneficiary’s bank took action towards the sender of the
payment order; execution, however, must surely relate to the
beneficiary and not to the sender. Her delegation took the view
that execution could be deemed to have taken place only when
funds were placed at the disposal of the beneficiary or when the
credit received was otherwise applied for lus benefit,

15.  Mr. AL-NASSER (observer for Saudi Arabia) said that in
attempling to define execution the Commission appeared to be
seeking a solution to that problem by lnking it to another one,
namely time of execution. A simple proposal which aveided that
pitfall was that execution should be defined as the commitment
by the beneficiary's bank to accept the payment order.

16.  The observer for Finland had indicated fhat actual execu-
tion took place when funds were credited to the beneficiary's
account at his bank, but in his view agreement by the benefi-
ciary’s bank to implement a payment order meant crediting the
money to the account of the beneficiary.

17. The CHAIRMAN gaid that he conciuded from the disens-
sion that neither the wording suggested by the drafting group
nor that proposed by the United States would command accep-
tance. The observer for Finland had suggested that asticle 9(1)
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should be amended, but his own fecling was that the Commis-
sion might go beyond the intent of the Model Law if it deviated
too Far from the existing text of that provision.

18. Mr. ADEDIRAN (Nigeria) suggested that an analysis be
made of what was said in article 9 in respect of domestic law,
and the results used as a guide.

19.  Mr. HUANG Yangxin (China) proposed the addition to
article 2(f) of a sentence reading: “"With respect to the benefi-
ciary's bank, ‘execution’ means actions taken by the bencfi-
ciary's bank in order to place funds at the disposal of the bene-
ficiary after acceptance of the payment order.”

20. The CHAIRMAN asked the representative of China
whether he felt that the phrase *“after acceptance of the payment
order” was strictly necessary. If not, his proposal would come
very close to that of the drafting group.

21.  Mr. ABASCAL ZAMORA (Mexico) said that his delega-
tion's thinking had much in common with that of the delegation
of Austria. Execution needed defining in respect of articles 8(1)
and 10. It was not until those articles had been looked at that it
was possible to know whether a definition of the term “execu-
tion™ was needed. He would like to sce the drafting group's
proposal held over until that time.

22,  Mr. BURMAN (United States of America) suppotted the
Mexican suggestion. His delegation would reply later to the
questions put to it by the Chairman and hoped that its answers
might help the Commission to deal with some of the points
raised by the observer for Finland and other speakers.

23, Mr. GREGORY (United Kingdom) also supported the
suggestion made by the representative of Mexico, If the matter
was put to one side it might well be found later that no defini-
tion of the term “execution” was needed. The Working Group
had managed without onc until its twenty-second session the
previous December. He agreed with the observer for Austria
about the danger of drafting a texi which could be understood
only by its authors. There was a good case for the Model Law
to use the word “execute” in its ordinary meaning and leave its
interpretation to individuwal legisiators. Further consideration of
ihe substantive matters dealt with in articles 8, 9 and 10 would
be required. He pointed out that the three-delegation drafting
group had been very mindful of the importance of keeping the
notions of cxecution and acceptance separate. In certain factual
situations, however, the two operations took place simul-
taneously. There was certainly some potential for confusion if
acceptance had not faken place by the time that execution
oocurred, because acceplance would then mean that the bank
must execule.

24. The CHAIRMAN said he felt that the Commission had
reached a tentative conclusiorn. It had possibly been oplimistic in
seeking to extend the definition of the term “execution” to
include action by the beneficiary’s bank. There were good
reasons for the wording of ihe definition as it stood. Since the
Model Law utilized notions of acceptance and execution in
relation 1o the same conduct simultaneously, it became difficult
to maintain the distinction between them, but the basic frame-
work of the Model Law would collapse if they were merged.
When the Commission came to consider asticle 6{2)}d). con-
cerning the issuing of a payment order intended to carry out the
payment order received, it could consider further whether the
definition of the term “execution” in article 2(/} was really
necessary.

25. To sum up, as far as the attempt 1o define “execution”
wilh respect to the beneficiary's bank was concerned, it had
become evident from: the discussions that it was difficult to draft

an appropriate definition without risking the confusion he had
mentjioned between the notions of “execution’ anmd “accep-
tance”, and without going beyond the limit that had been estab.
lished for the matters to be governed by the Model Law under
the line of demarcation represented by article 9(1). He therefore
suggested that the Commission should decide to do without a
definition of “execution” with respect to the beneficiary’s bank.
He further suggested that the definition of “caecution” in ar-
ticle 2(I} (in relation to a receiving bank other than the benefi-
ciary’s bank) should be retained for the time being, with the
understanding that some drafting change would be needed to
make it clear that there was no intention to confine the term
“execulion” to receiving banks other than the beneficiary’s
bank.

26. It was so agreed.

27. The CHAIRMAN invited the Commission to take up sub-
paragraph {m1) of article 2, In relation to that subparagraph, there
was a wtitten proposal from the United Kingdom to delete the
definition (AfCN.9/347, pp. 54-55). The United Kingdom pro-
posed that where the term “payment date” was used in the draft
it should be replaced by the teim “execution date™, except in
article 10{1), and that in article HX1) itz meaning should be
spelt out, making a definition of “payment date” unnecessary.

28. The Comumission might alse wish to consider the question
of terminclogy discussed in paragraph 67 on page 23 of (he
Secretariat’s comments (A/CN.9/346),

29.  Mr. DE BOER (Netherlands) supported the proposal to
delete subparagraph (1) and do without a definition of “payment
date” in agticle 2.

30. The CHAIRMAN noted that it might not be necessary to
use the term “payment date” even in article 10(1), If the United
Kingdom proposal in document A/CN.9/347 was adopted, ar-
ticle 1O{1){b) would begin: “the order specifies a date when the
funds are to be placed at the disposal of the bencficiary™.

31.  Mr. LIM (Singapote) supported the United Kingdom
proposal.

32, The CHAIRMAN said he tock it that there was agreemennt
that subparagraph (7) of article 2 should be deleted, on the
understanding that its substance would be incorporated in ar-
ticle 10(1){&) when that provision was taken up.

33, Ir was so decided.

34, The CHAIRMAN invited the Commission to consider
proposals for adding further definitions to article 2. Three
additional definitions had been proposed by the United States of
America (A/CN.9/347/Add. 1, pp. 12-13).

35, Mr BHALA (United States of America) said that the
United States had proposed the addition of definitions of the
terms “credit transfer system”, “interest” and “revocation”. If the
Commission decided to replace the term “bank” in article 2(f}
by a term such as “credit transfer entity”, it might be necessary
to use some term such as “payment management system’ in-
stead of “credil transfer system”. 'The additional definitions
were proposed in the interests of clarity, certainty and predicta-
bility.

36. The propased definition of “interest” was based on the
Guidelines on International Interbank Funds Transfer and
Compensation of the Intemational Chamber of Commerce

ol

[

A Luie e e — et 1o s o e

o e




Part Three. Aunmexes 481

(ICC). Interest was a frequenily litigated issue and the Commis-
sion should not leave its meaning in doubt.

37, Mr. AZZIMAN (Morocceo) said that his Government had
pointed out in its written comuments (A/CN.9/347/Add.1, p. 7,
sect. 2) that the term “purported sender” was not defimed in the
Model Law. If other delegations also felt that the term required
explanation, a definition of “purported sender” could perhaps be
included in article 2{¢) in combination with the definition of
“rander™.

38. The CHAIRMAN suggested that the point should be taken
up under aticle 4. There were some proposals for amendments
to that article; the Commission couid keep in mind the point
roised by the Moroccan delegation and come back later if nec-
essary to the yuestion of a possible definition.

39.  Mr ABASCAL ZAMORA (Mezxico) pointed out that his
Government’s  written comments in document AfCN.9/347
{p. 43) contained a proposal which included a definition of the
term “interest”. The proposed definition reproduced practically
verbatim the definition in the ICC Guidelines. In the Working
Greup, his delegation had been hesitant to accept such a defini-
tion of interest, but now that the authorities in Mexico had had
an opportunity to study the Guidelines his Governent wasg in
favour of including a definition of interest based on them. His
delegation therefore agreed with the idea behind the United
States proposal, though there were some fexiual differences
between the definition proposed by Mexice and that proposed by
the United States.

40. Mr. CONOBOY (United Kingdom) said that there should
be a definition of interest; the problem lay in reconciling the
proposals made by the delegations of the United States and
Mexico, The United States proposal defined interest as the inter-
bank rate of interest in the cusrency of the State in which the
receiving bank was located, whereas the Mexican proposal
defined it as the time value of the transaction amount in the
country of the currency involved. If that time value referred to
the currency of the payment order, it might not be the same as
the interbank rate of interest in the currency of the State in
which the receiving bank was located. As he understood it, the
ICC Guidelines corresponded to the Mexican proposal, 3o that
the determining factor would be the currency.

41. Mr. ABASCAL ZAMORA (Mexico) said that his delega-
tion’s proposal drew on the ICC definition, while the preference
of the United States delegation was to refer to the interbank
interest rate, The difference lay in the depree of flenibility
afforded by the ICC approach, which clarified the definition of
interest by introducing the notion of time value.

42, The CHAIRMAN said that it was not clear from the
Mexican proposal whether the cumency used as the unit of
account or the cutrency used for payment should be taken as the
basis for calculating interest.

43, M1 ABASCAL ZAMORA (Mexico) said that he would

welcome some time in which to consider that point.

44.  Mr. BHALA (United States of America) said that the ICC
definition was the following: “Interest is the time value of the
transaction amount in the country of the currency involved.
Interest compensation shall be calculated at the rate and on the
basis customarily accepted by the local banking community of
such country”. The lext thus differed from the Mexican proposal
only in referring to “interest compensation”.

45. Mr. YASSEUR (Banking Fedepation of the European
Community) said that the second sentence of the French text of
the ICC definition referred to “'domntages-intéréss”.

46. Mr. LE GUEN (France) said that rates of interest varied
with currency fluctuations, but that was obviously a factor
which was of concem to the beneficiary rather than the sender,
The United States definition and the definition derived from that
of ICC both linked interest to the cusrency of a given country,
but he wondered how that formula could take into account the
ECU, which was not tied to any particular country. He pointed
out that the ICC recommendations related exclusively to inter-
bank wansfers of funds, wheteas the Model Law also made
provision for payment of interest to originators or beneficiaries
which were not necessarily banks.

47. Mr. BHALA (United States of America) said that the
Comumission’s printe concern should be to arrive at a predictable
and uniform Model Law. It might help in drafting a definition
if it was borne in mind that the cumency of the credit transfer
might not be the same as that of the country in which the receiv-
ing bank was located, In practice, however, that mipght not prove
to be a significant congideration. If interest compensation was
paid, the parties to the credit transfer, <ither the originator or
the beneficiary, might prefer compensation in a particular cur-
rency, so that the ICC definition might prove to be more work-
able,

48.  With regard to the ECU, he said that tho text of the
definition could accommodate the concam voiced by the repre-
sentative of France by refeming to “units of account”.

49, Mr. ABASCAL ZAMORA (Mexico) said that it was his
impression from the discussions in the Working Group that the
only interest rate which would be generally acceptable was the
imterbank interest cate. With regard to the term “units of ac-
count”, he suggested that his delegation and that of the United
States might jointly work out an agreed formulation to be sub-
mitted to the Commission.

50. Mr. KOMAROY (Union of Soviet Socialist Republics)
said that his delegation favoured the wording derived from the
ICC definition, as reflected in the proposal of Mexico.

51. Mr. HERZBERG (obscrver for Israel) agreed with the
previous speaker,

52. Mr. SCHNEIDER (Germany) said that the Mexican pro-
posal was one of the options available to the Commission
Another was to refrain from defining “interest” altogether, while
a third was to leave it to the countries adopting the Model Law
to establish a precise percentage for interest payable as compen-
sation.

53. Mr. CONOBOY (United Kingdom) said that his delega-
tion would prefer 2 definition modelied on the ICC definition
and therefore based on the interbank intersst rate applicable to
the currency of the transfer.

54. Mr. BURMAN (United Statez of America) said that his
delegation's proposal was intended to prevent litigation by
harmonizing mattonal legislation in the field of interest rates.
1t believed that a definition would be essential for that pur-
pose,

55, Mr. BERGSTEN (Secretary of the Commission) said that
the issue raised by the definition of “interest” should be con-
sidered in the light of article 16, which related to liability and
damages.

The meeting rose at 3.1 p.m.
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Summary record of the 445th meeting
Thursday, 13 June 1991, at 9.30 a.m.
[A/CN.9/SR.445]

Chairman: Mr. SONO (Japan)

The meeting was called to order at 9.40 a.m.

International Payments: draft Model Law on International
Credit Transfers (continued) (A/CN.9/341, 344 and Corr.1,
346 and 347 and Add.1)

Article 2 (continued)

1. The CHAIRMAN said that the ad hoc drafting group
would, at a later stage, present drafts of article 2(a} and (f} for
the Commission’s consideration. He hoped that they would
entail only minimal changes so that it would not be necessary to
await translation and the issue of conference room papers before
they were discussed.

2. Mr. BERGSTEN {Secretary of the Commission) said he felt
that, at the current, final, stage of negotiations, iranslation and
the isse of conference room papers would be necessary, even
if the new texts invelved only minor changes.

3. The CHAIRMAN said he agreed that translation would
have to be awaited if substantive changes were made. The offi-
cial drafting group would, in any case, compare all the language
versions in order to ensure consistency.

4. Mr. BURMAN (United States of America) proposed that a
third sentence be added to article 2{f) to read: “An enfity that is
a payments management gystem is not to be taken as executing
payment orders, including a wire transfer network, automated
clearing house, or other communications system which transmits
payment orders on behalf of its participants.”

3. That smendment would meet the concem expiessed by
members of the Comumission in that it would exclude from the
definition of a *bank’” such systems as INTELSAT and SWIFT.

6.  Mr. LE GUEN (Fragce) said that he would have to await a
French version of the United States amendment before com-
menting upon it. Under French law, bodies managing payments
such as automatic clearing houses were considered to be banks;
the elimination of all such institutions would go beyond a
simple change in terminology and would mn counter both to
French legislation and to cuwmrent international thinking with
regard to the organization of the interbank netting system.

7. Mr. SOLIMAN (Epypt) said he thought that the word
“bank’” was so firmly established that it might well be retained.

8. Mr SAFARIAN NEMATABAPDI (Islamic Republic of
Iran) said that the representative of Motocce had, on the pre-
vious day, remartked that the term “purported sender” was nsed
in article 4. The term should be defined in article 2.

9. The CHAIRMAN said that that was a separate proposal.
10. Mr. BURMAN (United States of America) said he
thought it would be misteading to expand the term "bank™ to

include a large number of non-banks,

11. It was interesting to hear that, under French law, bodies
trangferring funds were regarded as banlcs, but that was not the

cage in his own country. His delegation had proposed at an
earlier stage that the Working Group should consider the possi-
bility of incorporating the funds transfer system as an integral
part of the text and recognizing fund transfer systems ag patties.
Had that course been adopted, he would have agreed with the
representative of France that it was necessary to take such insti-
tutions into account in the definition of the fundamental entities
to be covered.

12. However, that proposal had been rejected, partly because
it would have complicated the text and led to a number of struc-
tural changes. It was probably too late for the Commission to
congider including such entities, though a working group might
examine the question.

13,  Mr. ERIKSSON (observer for Sweden) said he thought
that a wording was needed which met the concems of the
United States delegation without creating problems for others,
That might, perhaps, be achieved by deleting article 2(f} and by
inserting somewhere in article 2 a new sentence to the effect that
what was said in the Model Law conceming banks also applied
to other entities which, in the nornal course of business, ¢n-
gaged in execuiing payment orders in a way similar to fhat of
banks. It was a somewhat |ooser definition, but would allow all
countries to inferpret it in a way that might be helpful to them.

14. The CHAIRMAN pointed out that the Swedish suggestion
was contrary to a decision that had already been taken.

15. Mr. HERZBERG (observer for Israel) sajd that the em-
phasis in the definition of a bank was on debiting and crediting
operations, The SWIFT system and clearing houses and other
institutions were mere transmission agencies. It might suffice if
it were made clear that the definition of “‘execution” referred
only to debiting and crediting.

16. Mr. BISCHOFF (observer for Switzerland) said he was
somewhat disturbed by the United States proposal. He thought
that there had been a consensus thal the entities responsible for
transniitting payments should not be subject 1o the Model Law.
If the definition of the term "bank" were expanded in accor-
dance with the United States proposal, some new elements
would be introduced into the payment chain, The SWIFT system
had not hitherto been considered as subject to the Model Law
since it merely transmitled messages. The Swiss Interbank
Clearing Institutivn was managed by a commercial company,
but the debits and credits were carried out by the national bank.
Hiz delepation was therefore opposed to the United Stales
amendment.

17.  Mr. BURMAN (United States of America) said that his
delegation did not wish to change the definition of a “bank”,
Indeed, if the word “mercly” in the second sentence of article
2{f) were construed in a broad sense, he would have no problem
with it. His concem was that computer-based interbank systems
such as SWIFT, CHIPS and INTELSAT did more than merely
transmit payment orders aithough they did not execute them. As
the Commission had decided to expand the definition of a
“bank™, it must ensure that it did not unintentionally include
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such entities ag data menagement systems. He was concerned
that, if the Model Law did not accomumodate future develop-
ments in banking practice, it might come to be regarded as a
relic of the pre-computer age.

18.  The CHAIRMAN said he quite understood the concern of
the representative of the United States of America that entities
which merely transmitted payment orders should not be in-
cluded in the definition of a “bank”. In fact, the Commission
had already accepted that entities which did not in the ordinary
cowrse of business execute payment orders were not banks,
However, the Commission, while accepting the purpose of the
United States representative, seeimed to have difficulty in ac-
cepting the language he had proposed.

19,  Mr. BURMAN (United States of America) 2aid that his
delegation had hoped that the Commission would not produce a
Model Law thal was already antiquated but would ptepare for
future changes arising from the new electropic methods of
commerce. Those engaged in future litigation would refy, not on
any commentary, but ca the language of the Law itsclf, so it was
that language which was the key.

20. Mr. BERGSTEN (Secretary of the Commission} said that
the basic problem was that entities engaged in credit transfers
were not necessarily traditional banks, The fist sentence of
atlicle 2(f} attempted to define a “bank”, while the second
sentence of that subparagraph was intended to ensure that the
broad definition of 2 “bank™ did not include entities such as
mere transmission systems or clearing houses. There was no
disagreement among the members of the Conimission that mere
transmitling entities, such as a telex setvice or SWIFT, should
be excluded.

21.  The representative of the United States of America
wished expressly to exclude clearing houses, while the represen-
tative of France had some reservations in that regard. In fact,
there were dilferent types of clearing houses: the traditional
clearing house received a message, recorded the amount re-
ceived from the sender and the amount sent to the recipient, sent
the n ge and netted off entities such as FEDWIRE, how-
ever, did not undertake a netting operation but maintained a
special account which was debited or credited.

22, He thus distinguished three types of entity: firstly, the
metely transmifting entity oot covered by the Model Law,
secondly, the traditional netting clearing house which, he be-
lieved, should not ba covered by the Model Law either; and,
thirdly, the type of clearing house where there was both trans-
mission and debiiing and crediting of accounts. The latter, in his
view, should be covered. It was for the Commission to decide,
however, which of the three types of entity he had described
should be excluded from the definition of a “bank”,

23. The new third sentence which the Unjted States represen-
tative proposed should be added to subparagraph (f) of article 2
wag an alternative way of defining the entities which were not
banks, namely, by listing them. It was for the Commijssion to
decide whether the exclusion of such ent:ties could be achieved
by a definition, as in the case of the existing draft text of
subparagraph (f}, or by a listing of the excluded entities.

24, The CHAIRMAN said that the Commission had already
agreed on the definition of a “bank”, and thus on the scope of
the Model Law which, he assamed, was acceptable to menbers
in terms of the conditions in their own countries. In his view,
therefore, the existing text had the flexibility to accomodate
vatiations around the world and changes in the future.

25. Mr. LE GUEN (France) said his delegation agreed that
mere transmilting entities, even where there was an element of

value added, such as SWIFT, should be excludad from the
definition of a “bank”. A bilanket exciusion of autemated clear-
ing houses would, however, be dangerous, since, even if they
had not yet engaged in banking activities, they might well do so
in the future,

26.  Mr. SAFARIAN NEMATABADI (Izslamic Republic of
Iran) said that the main concem was not s¢ much to define a
"bank”, as to ensure that the Model Law applied to as wide a
range of credit transfers as possible. A more comprehensive
term for “bank™ was needed in order to accommeodate all the
entities which legally executed payment orders.

27, Mr. GREGORY (United Kingdom) said that, while it was
important that the Model Law should be up to date, there was
a danger that, if it defined future conditions too precisely, it
might rapidly become out of date, as the vepresentative of
France hed rightly suggested.

28.  The suggestion by the observer for Sweden was not with-
out megt. His own delegation therefore proposed that both
subparagraph (f). defining a *bank”, and subparagraph k), de-
fining “execution”, should be deleted, That would leave those
words with their ordinary meaning, to be interpreted by the
courts,

29.  However, the Commission had taken a policy decision on
the scope of the Model Law by treating as banks those entities
which, as an ondinary part of their business, engaged in execut-
ing payment orders. He therefore proposed the addition of a
second sentence to article 1(1) which would read: It applies to
ather entities that, as an ordinary part of their business, engage
in executing payment orders ag it applies to banks.”

30. It was not necessary to define Yexecufion”™, because the
subject of the Model Law was itself the execution of payment
orders. Judges could tum to the substance of the Law to deter-
mine if an entity was engaged in a banking activity.

31. Mr. BURMAN (United States of Anterica) said that the
United Kingdom proposal offered a possible solutior. The intent
of the Commission to exclude certain types of transmitting
entity would still need to be reflected in the commentary, He
accepted the point that what was new roday ceuld be out of date
[OIIOTrOw,

32. Mr. KOMAROV (Union of Soviet Socialist Republics)
said he liked the United Kingdom proposal. It was a possible
solution in view of the nature of the instrument and the condi-
tions it wag intended to address.

33.  Mr. LIM (Singapore) also supported the United Kingdom
proposal. In the comtext of a Model Law—which was not a con-
vention—the definition of a *bank” was best left to national
legisiation. His own Government would have been unable o
accept the definition in article 2(f).

34.  Mr. ABASCAL ZAMORA (Mexico) said that the United
Kingdom proposal, if he had understood &t arght, might give
rise to drafting problems, because the Commission would have
to decide what to do about the terms “receiving bank”, “inter-
mediary bank”, “beneficiary s bank™ and “executing bank™.

35. Mr. GREGORY (United Kingdom) explained that his
proposal would, in effect, move the relevant words from the
definition of “bank” to article 1(1). He did not think that it
would be necessary to make any change in expressions such as
“receiving bank™, “beneficiary s bank’” and so forth, because the
initial rule would make it clear that, where such expreysions
were used, they would apply to any other entity that was in the
same position.
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36. Mr. BURMAN (United States of America) sugpested that
the words “as it appliet to banks” should be removed, since they
might give the impression that other entities were expected to
comply with the same regulations and requirements as banks.

37.  Mr GREGORY (United Kingdom) said that he did not
think those words bore such an implication, because the Model
Law was concemed with credit transfers. They were probably
net essential—although they made the provision read more
smoothly-—and the effect would no doubt be the same if they
were omitted.

38.  Mr. AL-NASSER (observer for Saudi Arabia) suggested,
ag & possible improvement on the United Kingdom amendnient,
that article 1(1} should read: *“This law applies to credit transfers
where a sending bank and its receiving bank are in different
States, as well as to other entities which can be regarded as
banks in accordance with the legislation of cach State.”

39. The CHAIRMAN pointed out that that wording would not
be in keeping with the Comumission’s decision to broaden the
scope of the Law’s application to all entities which engaged in
executing payment orders as an ordinary part of their business.

40. Mr. ERIKSSON (observer for Swedeon) suggested, as an
alternative which might solve the problems of the United States
representative, that the proposed second sentence in article 1(f}
might begin with words on the following lines: “What is stated
in this model law concerning banke applies also to other entities
which, as part of their business, engage in execuling payment
orders.”

41. M1 GREGORY (United Kingdom} thanked the observer
for Sweden for his suggestion—although the words “In this law,
teferences to banks include other entities which, as an ordinary
part of their business . . " might be more consistent with
English legisiative style. However, the suggested wording might
cause other problems if it were interpreted as meaning that the
other entities were, in some way, banks. If neutral words were
used, the Law would apply to other entifies, pasticularly if the
worde at the end “as it applies to banks™ were deleted, so as to
dissociate the banks and the other entitics.

42. My LOPEZ ROCA (observer for Colombia) said that, if
he had understood it correctly, the esrlier Swedish suggestion
would mect one of the problems of the Mexican representative
but would still not solve the problem of what to do with the
definitions of “receiving bank”, “intermediary bank” and so
foith, because the definitions would then apply to the entities
which were banks. The statement that the Law was applicable to
banks and also to other entities did not mean that any reference
to banks should be undersicod as including other credit transfer
entities. However, the latest Swedish suggestion (hat a reference
in the Model Law to banks alzo meant a reference to other
eniities dealing with credit transfers might be the solution.

43, Mr. ABASCAL ZAMORA (Mexico) said that the Com-
mission seemed to be engaged in drafting rather than in discuss-
ing substance. The insertion of a definition. in an article which
established the sphere of application of the Law rather than in
its natural place, the article on definitions, would make the Law
complex and difficult to read. The basic problem facing the
Commission was to identify what was meant by the word bank
or whatever replacement word it chose. The Commission must
find a clear definition and be itself clear about the functions of
those entities that were to be called banks.

44. So far it had reached agreement that clearing houses,
messenger systems and fund transfer systems should be climj-
nated-—although the situation might change in the future. He

therefore proposed that the Commission should take note of the
proposals made by the Unijted Kingdom representative and of
the United States delegation’s objections to the word “merely”
and ask an informal drafting group to produce a text. Drafting
in the Commission itself would only make the issue more
complicated,

45, The CHAIRMAN said that the Commission was still
discussing substance. He asked whether it accepted the United
Kingdom approach, namely, to eliminate the definition of
“bank”, which wag a source of controversy. The term “bank”
would thus not be defined, but the proposed additional sentence
to article 1(1) would clarify what was meant and would give it
a broader scope than the definition in article 2(f).

46.  Ir was so agreed.

47.  The CHAIRMAN suggested that the representatives of
Singapore, the United States and the United Kingdom and the
observer for Sweden might be asked to prepare a text for con-
sideration by the Commission as scon as possible, without
expanding or enlarging the substance in any way.

48. It was so decided.

49. Ms. KRAG JORGENSEN (Denmark) said that she fa-
voured the Swedish and United Kingdom wordings and agreed
with the underlying approach. However, after listening to the
debate and examining the new text proposed by the United
Kingdom defegation, she found that it left a gap in the applica-
tien of the Model Law. She was raising the point as a matter for
reflection. The Model Law would apply to banks and other
entitics which, as an ordinary part of their business, engaged in
executing payment orders, the critetion being “as an ordinary
part of their business”. She wondered, however, whether entities
which engaged in executing payment orders, not as an ordinary
part of their business but from time to time should be excluded
from the sphere of application of the Model Law.

50. U NYINYI THAN (observer for Myanmar) said that, in
a traditional Asian society, there were forms of credit transfer
by wholesale trxling houses, dealing in potatees o1 onions or the
like, which were more efficient than the State banks.

51. Mr. VASSEUR (Baoking Federation of the European
Community) said that atticle 1{1) had been extended to cover
entities other than banks and the United States representative
had referred to transmitting entities, such as SWIFT, which
normally transmitted messages only but could, on occasion, do
more, On behalf of his Federation, he would like a written
agsurance that such entities, whose main fitnction way to trans-
mit messages, would not be covered by the Model Law, since
they did not execute payment orders in the sense understood by
the Model Law.

52.  The CHAIRMAN said that it was clear that SWIFT, as it
currently operated, would not be covered by the Model Law, and
he did not think that any speaker had said that it would. The
United States representative had said, when justifying his pro-
posal, that there might be doubts, but no one else had agreed.
The observer for the Banking Federation could rest assured,
thexefore, that it was the understanding of the Comnussion that
transnutting entities, such as SWIFT, would not, as they cur-
rently operated, be covered by the Law.

53.  Inreply to the representative of Denmark, he thought that
the words “as an ordinary part of its business” were subject to
intetpretation. In some cases, entities which engaged in exe-
cuting payment orders from time to time might be included in
the scope of the Model Law.
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54. Ms. KRAG JORGENSEN (Denmark) said that a possible
golution to the problem of the Model Law’s sphere of applica-
tion would be to stafe that it applied to banks and other entities
“whenever they engaged in executing payment orders”.

55. The CHAIRMAN snid that, although the phrase *as an
ordinary part of its business” could not be omitted, it could be
interpreted quite broadly.

56. M. AZZIMAN (Morocco) said that the term “purported
sender” actually appeared for the first time in article 2(j). He
would have no objection, howevey, if its meaning were clarified
Inter in article 4.

57. The CHAIRMAN said that a decision as to whether or not
a definition of the term was needed could be teken when article
4 was being discussed. If its meaning was made sufficiently
clear in article 4, a definition could be dispensed with,

58. Mr. BERGSTEN (Secretary of the Commission) said that
it had become apparent when the Secretariat’s comments were
being prepared (A/CN.9/346) that a problem of definition might
arise with respect to the term “bepeficiary’s bank™: the question
was whether the “beneficiary’s bank” was the bank named as
such in the payment order sent to that bank or the bank named
by the originator. Before dealing with that problem, however,
the Commission might first wish to discuss the substantive
issues raised in later provisions, particularly in articles 13, 14
and 17.

59.  The CHATRMAN said that, if the Commission was able
to accept the interpretation given in the Secretariat’s comments
(A/CN.9/346, p. 48, para. 8, and p. 91, paras. 4 to 6), it might
be wonecessary to define the term “beneficiary’s bank”.

Article 3

60, The CHAIRMAN said that two approaches to article 3
were possible, the first being the one adopted in the current text
and the second, and opposite, approach being a provision along
the lines of: “except as otherwise provided in this law, no agree~
ment is possible on the rights and obligations of a party to a
credit transfer”.

61. Hthe first approach was adopted, it would be understood
that only articles 1 and 2 were not capable of variation whereas,
if the second approach was favoured, parties would be able to
change only those provisions which were specified by the Model
Law as being capable of variation. Tt should be bome in mind,
in that connection, that the approach favoured by the Commis-
gion would have a bearing on its consideration of each subse-
quent provision of the Law.

62.  Mr. GREGORY (United Kingdom) said that, as was clear
fromt his Govermument’s comments (A/CN.9/347, pp. 55-36), his
delegation tended to favour the second approach. It thought,
moreover, that the Law should not only indicate which provi-
sions were capable of varation, but also which provisions
should be given mandatory force. Discussion of that matter
would inevitably involve questions of substance as well as
drafting.

63,  While English common law enshrined the principle of
freedom of contract, it wag clear that, in the case of the Model
Law, such freedom should be constrained in a number of in-
stances to ensure the smooth operation of the mechanism of
international credit transfers. It way assential to preclude situa-
tions in which an agreement to vary the provisions of the Law
might detract from the righis of other parties to a credit transfer
that were not parties to the agreement.

64. Mr. VASSEUR (Banking Fedemtion of the Buropean
Community), referring to the Federation’s comments on the
matter in question (AfCN.9/347, p. 67), said he endorsed the
remarks made by the representative of Germany and the ob-
server For Switzerland in support of greater contractual freedom.
It was the unanimous view of all the banking asscciations
making up the Federation that practice should evolve according
to need. Since there was as yet no specific [egislation in the
European Economic Community governing interational credit
transfers, such transactions were currently subject to freedom of
contract, & piinciple which might be restticted by the Model
Law,

65. The European Commission, which had carried out studies
on methods of payment in the Enropean intercal market, had
unofficially indicated that it might well adopt as a directive the
text produced by the Commission. That was the reason for his
Federation's panticularly keen concern that the Model Law
should not lead to the adoption of provistons which could
confuse banking operations and create serious difficuities.

66. M. ABASCAL ZAMORA (Mexico) said that the Work-
ing Group had decided to enshrine the principle of freedom of
choice, as one might expect in an area of the law concemning
ptivate relations, and to review each article separately to deter-
mine whether or not such fieedom could be preserved. He did
not share the concern of the United Kingdom delegation that an
agreement to vary the provisions of the Model Law might affect
the rights of other parties, since a contractual agreement be-
tween an originator and his bank could net create rights and
obligations for patties not bound by the agreement.

67. The CHAIRMAN said that there seemed to be a general
trend in the Commission towards adopting the first of the two
approaches he had mentioned and examining e¢ach provision in
the light thereof.

68. Mr. BHALA (United States of America) said he was not
convinced by the argument put forward by the United Kingdom
representative to the offect that freedom of contract should be
restricted if the rights and obligations of other parties might be
affected. The Model Law was, after all, intended to deal with
that precise subject of rights and obligations, and the parties to
credit transfers should be allowed to vary such rights and obli-
gations as they deemed fit. Any approach not allowing for free-
dom of contract and flexibility in the market-place was doomed
to become increasingly out of date.

69, As for the Commission’s procedural approach to the
maiter, he would prefer that it retain freedom of contract as a
basic mle rather than examine each provision to determine
whether such freedom should be retained or omitted.

The meeting rose at 1240 pm.
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Summary record of the 446th meeting
Thursday, 13 June 1991, at 2 p.m.
[AJCN.9/SR.446]

Chairman: Mr. SONO (Japan)

The meeling was called to order at 2.15 pm.

Interpnational Payments; draft Medel Law on International
Credit Tronsfers (continned) (A/CN.9/341, 344 and Corr.l,
346 and 347 and Add.1)

Article 3 {continued)

1. Mr. GRIFFITH (observer for Australia) said that article 3
appeared to involve twe issues. The first was the extent to which
parties had freedom to contract generally, and the second the
extent to which particular articles affected their freedom to
coatract inte the regime of the Model Law and also to contract
out of it. The Worlang Group appeared to have accepted that
they had freedom to contract out, but that left his delegation
with some doubts of the kind identified by the United Kingdom
in its written comments and the annex to them (AJCIN.9/347,
pp. 5356, 63).

2. His delegation was keen to have an opportunity to discuss
fully the basic liability to refund money, dealt with in articles 13
and 16. An important subsidiary consideration was that, where
parties to a credit transfer had freedom to contract directly
between themselves, the arrangements which they arrived at
might affect the derived rights of third parties elsewhere in the
chain of transmission of the payment order. An extreme ex-
ample of what he had in mind would be a gituation in which two
banks agreed between themselves that no liability should arize
for, say, six months after the date on which the money should
be transmitted. It was vital for the Mode! Law to give basic
protection to those devived rights. By endorsing the Working
Group's proposal for article 3, the Commission would be
committing itself to considering what provisions of the Model
Law should be subject to the freedom which article 3 afforded,
notwithstanding the acceptance of the general principle that
parties had freedom to contract out of the Model Law regime.

3. The CHAIRMARN replied that the Working Group had gone
into the implications of the words “by agreement of the affected
party” and had concluded that oy when “agreement” meant
“consent” would it become binding on the party concemed. It
seemed to him that the point made by the observer for Australia
had in fact been addressed in the draft, although the actual
wording which catered for it might not be entirely satisfactory,

4. Mr. SCHNEIDER (Germany) observed that the words
“freedem of contract” were understood by different delegations
in different ways. It was generally agreed that mandatory rules
should protect cemain special interests which required such
protection, as well as third parties not directly involved in a
credit transfex contract but nevertheless affected by the payment
transaction concerned. Apart from that, pasties should be free to
organize their contractual relationships as they saw fit. Under
those circumstances, the fewer mandatory rules the Model Law
contained the better; everything else might be left to a provision
of the kind in article 3. There was a difference between that and
the approach advocated by the United Kingdom.

5. The kind of contract normally used in mass payment trans-
actions was the standard form of contract, The Commission of
the European Economic Community had recently proposed a

directive aimed at curbing the use of unfair clanses in standard
forms of contiact; the directive did that by reference to mles,
which although not mandatory, were dsemed to be a fair way of
safeguarding the interests of the parties. The fact that all the
rules in the Model Law would have certain implications for such
a process of control pointed to the importance of deciding on
what would and wonld not be mandatory, and of examining the
content of the non-mandatory rules.

6. A second equally importat point was that if the Model
Law <ontained too many mandatory mles, banks in States which
adopted it might simply advise their customers to revert from
electronic systems to cheque payments when making funds
transfers. One of the principal aims of the Comunission was to
encourage the use of electronic funds transfer and a wholesale
abandonmen! of it would have deplorable repercussions on the
whole payments system.

7. Looking at the Model Law, he did not see any circumstance
at all—not even what was contemplated in paragraphs 2 and 3
of article 4-—which justified a mandatory provision. Protection
was no more necessary for large transnational companies than it
was for small regional banks, What was being discussed was not
protection of consumers, but of strong customers perfectly able
to look afier their own interests. Consumer proteclion wag quite
a different matter, on which his delegation would be perfectly
willing to agree to the adoption of mandatory rules,

8. Mr. GREGORY (United Kingdom) noted that the Chairman
had mentioned the notion of consent. That was important in
regard to the way in which the Commission looked at article 3.
If the words “with the consent” were added between the word
“agreement” and the words “of the affected party”, some of his
delegation’s concerns and, he thought, those to which the ob-
server for Australia had drawn attention would be eliminated. If
the Commission wished the provision to be understood as hav-
ing that meaning, it should make that clear.

9, Mr. ABASCAL ZAMORA (Mexico} asked how a contract
between two paities could become binding on a third party
which had not given its consent to be bound.

10. Mr. GREGORY (United Kingdom) explained that under
English law, such a contract could not affect a third panty’s
rights or obligations directly. However, as the observer for
Australia had pointed out, it might affect them indirectly.

1. Mr. BURMAN (United States of America} said that his
delegation broadly associated itaelf with the remarks made by
the representative of Germany. With regard to the addition
which the United Kingdom had just suggested, his delegation
had the same difficulty as that mentioned by the representative
of Mexico. The exact wording of the ariicle was very important.
It would be most unfortunate if the text was to imply an impedi-
ment to an agrecment between two parties to a credit transfer
transaction—A and B—because of its possible indirect effects
on other parties C, D or E. That would effectively preclnde the
capacity of pessons in the real commercial world to conclude
such agreements.
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122 The CHAIRMAN observed, in regard to the United
Kingdom suggestion, that the intention of the Working Group
had been that the wording of article 3 at present before the
Commission shounld express the idea which the United
Kingdom wished to bring out. To him, that seemed clear from
the fact that the article was worded in the singular: it spoke
of “affected party”, To take, for example, the situation where
an originator and an originator's bank agreed on something
which the beneficiary's bank should do in a chain of transfer,
the inference was that if the bemeficiary’s bank gave effect
to that agresment it was authorized to do so, but if the bene-
ficiary did not agree to the act in question he would not be
bound by it

13, Mr. LIM (Singapore) endorsed the views expressed by the
observer for Australia, He foresaw misunderstandings arising
from the use of the word “agreement” in the article as presently
worded, He believed that the use of the word “consent” would
minimize that possibility.

i4. Mr. GRIFFITH (observer for Anstralia) said the fact was
that the expression “affected party” seerned to refer to one of the
two paities directly making the agreement: if it was meant to
refer to third parties who might be conceined, as the United
Kingdom repeesentative thought was the case, either the word-
ing must be amended or the point must be made very clear in
the commentary, Otherwise, there would be a real danger of that
meaning being overlooked. His delepation would prefer the
wording itself to be aniended, on the lines suggested by the
representative of the United Kingdom,

15, Mr. SCHNEIDER (Germany)} asked whether the words
“affected paity"” were to be taken in their economic or in their
legal sense, Contractual relaticaships normally only created
rights and duties between the parties to the contract and there
were not more than one or two rules in the Model Law in which
the third party had a right against a party with whom no contrac-
tual relationship had been entered into.

16. Mr. BERGSTEN (Secretary of the Commission) aid thal
while the titles of the articles—in the present instance “variation
by agreement”, not “varation by consent"—had ne legal stand-
ing, they did hold clues as to the intention of the Working
Group. That was indicated to a considerable extent by the ex-
ample given in paragraph 2 of the Secretarial’s comments on the
article (A/CN.9/346, p. 24). To begin with, “consent” had 2
different connotation from “‘agreement”. The agsumption had
been that there would be something in the nature of a contract,
an agreement in one form or another. In the Secretariat’s ex-
ample, the agreement to which the beneficiary’s bank was not
party provided that the order might be processed by account
member alone, and the implication was that a discrepancy be-
tween the beneficiary’s name and the account member led to
financial foss. His personal understanding had been that in such
a situation the originator, by making that agreement with the
otiginator’s bank, gave up one of the rights he would have under
the Model Law, The agreement was certainly not with the per-
son who received the benefit—in that instance the beneficiary’s
bank. That led him to conclude that it was the party adversely
affected, not the one that received the benefit, that was meant by
“affected party”.

17.  Mr. GREGORY (United Kingdom) asked what the effect
on the originator's bank would be if, with the present wording,
there had been such an agreement between the beneficiary’s
bank and the sender’s bank.

i%.  Mr. BERGSTEN (Secretary of the Commission) said that
the originator would not then be affected at all.

19.  Mr. LE GUEN (France) remarked that the French version
wsed the words “si la partie intéressée y consent” where the
English version used the words “by agreement of the affected
party™.

20. The CHAIRMAN felt that the problems that had been
raised were adequately covered by the ordinary law of contmcts.
It secemed clear that if one was not a parnty to an agreement one
was not bound by it.

2[. Mr. SCHNEIDER (Germany) said that the problem was
that the word “affected” could cover anyone who was affacted
economically, even indirectly. Surely what was meant was
“agreement between the parties”.

22.  Mr, POTYKA (observer for Austria) suggested that the
words *of the affected party’” might be deleted.

23 Mr LIM (Singapore) said that, although parties to an
agreement nommally could not bind third parties, when the
Model Law was enacted ag a statute in a particular country it
would override that general rule of law.

24.  The CHAIRMAN asked whether there was any opposition
to the suggested deletion of the words “of the affected party”.

25. Mr. GRIFFITH (observer for Australia) thought that the
words “of the affected party” were important.

26, Mr. SAFARIAN NEMATABADI (Islamic Republic of
Iran) suggested that the wording “by agreement of the pamies
concemed” should be used.

27. The CHAIRMAN peinted oul that the written comments
submitted by Japan (A/CM.9/347, p. 35) contained a proposal
that the words “agreement of the affected party” should be
replaced by the words “agreement of the parties”. In the light of
the discussions, that solution seemed to deserve consideration.

28. Mt DUCHEK. (observer for Ausiria) thought that what
was intended was clear: to allow the rules to be changed by the
pattics concemed. The Commission should not spend too much
time trying to achieve perfection of drafting on such 2 point
when there were, in his view, much more serious problems that
would require its attention if it was to draw up a model law that
would be widely ascceptable.

29, Mr. GREGORY (United Kingdom) said that, without
prejudice to his country’s written comments conceming the
issues raised by article 3 (AfCN.9/347, pp. 55-36), he wottld like
1o suggest, 15 a contribution towards solving the present drafting
problem, that the wording *. . . the rights and obligations of the
parties to a credit transfer may be varied by agreement” might
be used, with no reference being made to an “affected party”.

3.  Mr. BURMAN (Uniled States of America) said that he
had difficulties with that suggestion. The problem was that the
Commission had not defined who the parties to a credit transfer
were, Would the term cover, for example, so-called credit trans-
fer systems?

31.  Mr. KOMAROCV (Union of Soviet Socialist Republics)
agreed with the previous speaker, and felt that the wording just
suggested by the United Kingdom representative raised new
problems, He preferred the text as it stood.

12, The CHAIRMAN said that, int the light of the discussion,
he would like to suggest that the first part of the text should
remain as it was and that the final words “by agreement of the
affected party” should be replaced by the words “by agreement

.

v b i




498 Yearbook of the United Natlons Commission on International Trade Law, 1991, Vol. XXII

of the parties concemed”. The other problems that had been
raised would be covered by the ordinary law of confracts.

33.  Mr. GREGORY (United Kingdom) asked whether, if that
suggestion were adopted, it would mean that an agreement
between the bensficiary’s bank and its sender to rely on num-
bers only would be binding on the originator.

34, The CHAIRMAN said that that quesiion would be de-
cided by reference to the ordinary law of contracts. If the origi-
nator agreed to that, he was volunteering to be bound by his
agreement. He asked whether he could take it that the Commis-
sion agreed that the words “by agreement of the affected party”
should be replaced by the words “by agreement of the parfies
concerned”.

35.  Mr. BERGSTEN (Secretary of the Commission) said that
he would like to mention a linguistic point affecting some of the
language versions. In the French and Spanish versions of ar-
ticle 3, the word “agreement” was tmnsiated differently in the
text of the provision from the way it was translated in the title,
In the French and Spanjsh versions of the text suggested by the
Chairman, the word “agreement” should presumably be trans-
lated in such a way that it would have the same meaning as in
the title.

36, Mr. LE GUEN (France) said that that was a drafting
point; there was in fact no difficulty in translating into French
the new wording suggested by the Chairman.

37. Mr. LOJENDIO OSBORNE (Spain) said that thers was
no problem in Spanish either with regard to the translation of the
word “agrecment” i the amended fext suggested, However, the
expression “the parties concemed” was not cotnpletely clear.
Perhaps it would be better to say something like “the rights and
obligalions derived from the relationships included in a credit
transfer may be varted by agreement of the parties”

38. M YASSEUR (Banking Fedesmtion of tlie Buropean
Cosmmunity) said that, in French at least, it would be unsatisfac-
tory to have the word “party” in the singular at the first mention
and in the plural at the second.

39.  Mr. YIN Tieou (China) gaid that the wording suggested
by the Chairman caused no problems in the Chinese language.

40. Mr. SKELEMANI (observer for Botswana) asked whether
a beneficiary was a party to n credit transfer.

4|, The CHAIRMAN said that a beneficiary was not a pany
in the sense intended. The rights of the beneficiary were covered
by the general law.

42, M. SOLIMAN (Egypt} said that, in the Arabic version
too, the word “agteement” was translated differently in the text
of the article from the way it was translated in the title. In the
amended text, the term should be brought into line with the title.

43, 'The CHAIRMAN said that such drafting points would be
taken care of by the Drafting Group.

44, Mr. SCHNEIDER (Germany) said that it was difficalt te
separate drafting from substance unless the concepts were clear.
The Commission should have an opportunity to discuss the text
again after any drafting adjustments were made.

45. The CHAIRMAN said that that would certainly be
possible if a problem arose. However, if he heard no objection,
te would assume that there was agreement that the text should
be amended to read, in the English version, “Except as otherwise

provided in this law, the rights and obligations of a party to a
credit transfer may be varied by agreement of the parties
concerned”,

46, It was so decided.
Additional article on interpretation

47.  Mr. ABASCAL ZAMORA (Mexico) recalled that a deci-
sion had been taken in the Working Group teo include in the
Model Law a text on upifomm interpretation. The additional
article on that subject proposed by his delegation in its written
comments (AJCIN.9/347, p. 42) was based on the United Nations
Convention on Contracts for the International Sale of Goods and
other relevant international instruments. Although the Model
Law was not a convention, its purpose was nol dissimilar, in that
it was intended to have universal application. Every effort
should be made to obviate discrepant interpretation of the Model
Law by the courts of States which adopted it.

48. Mi. SCHNEIDER (Germany) ssid that it was important to
bear in mind the fact that the Model Law affected both private
and public intemational law. In his delegation's opinion, the
Mexican proposal way satisfactory from both points of view.

49,  Mr. PELICHET (Hague Conference on Intemational Pri-
vate Law) said that, while a provision of the kind proposed by
the delegation of Mexico might logically have its place in a
coavention, it might not be appropriate in a model law, which
must always be compatible with domestic legislation.

50 Mr. AZZIMAN (Morocco) said that his delegation had
some hesitation with regard to the Mexican proposal. For ex-
ample, it was unsatisfactory to define the term “bank™ and
subsequently to rely on the courts to generate a uniform juris-
prudence oa the subject.

51, M. KOMAROY (Union of Soviet Secialist Republics)
said that his delegation also had doubts about the Mexican
proposal, It would prefer that reference be made to the inter-
national dimensioa of the relations with which the Model Law
war concerned,

52.  Ms. KRAG JORGENSEN (Denmark) said that a0 specific
provisions were tade in Danish law for the interpretation of
international conventions.

53. Mr. SAFARIAN NEMATABADI (Islamic Republic of
Iran) said that his delegation would have difficulty in accepting
the Mezican proposal.

54. Mr. KOMAROV (Union of Soviet Socialist Republics)
said that the text should be left as it was.

55. Mr. ADEDIRAN (Nigeria) said that a provision on the
subject should be included in order to prevent divergent inter-
pretations of the Model Law.

56. My ERIKSSON (observer for Sweden) said that hiz dele-
gation suppotted the suggestion made by the representative of
the Soviet Union. The question of the applicability of the Model
Law was perhaps best left to judges in the courts of the countries
concerned.

57. Mr. SOLIMAN (Egypt) said that the genemaf ideas
embodied in the proposal by Mexico should be placed in a
preamble to the Model Law and not in the text itself.

58 Mr. GRIFFITH (observer for Australia) pointed out that,
when Australia had enacted the UNCITRAL Meodel Law on
Intemnational Commercial Arbitration, the interpretation of the
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instrument had been provided for as follows: “For the purposes
of interpreting the Model Law, reference may be made to the
documents of: (a) the United Nations Commission on Interna-
tional Trade Law; and (&) its working group for the preparation
of the Model Law.” His delegation joined those delegations
which considered the article proposed by Mexico to be inappro-
priate for inclusion in the body of the Model Law.

59. Mr ABASCAL ZAMORA (Mexico) withdrew his delega-
tion’s proposal.

60. The CHAIRMAN said that, unless he heard any objection,
he would take it that the Commission did not wish to inchide 2
text on interpretation in the Model Law.

61. It was g0 agreed,
Organizarion of work

62. The CHAIRMAN announced the establishment of the
Draiting Group, which would consist of the representatives of
China, France, the Islamic Republic of Iran, Mexico, Merocco,
Singapore, Spain, the Union of Soviet Socialist Republics, the
United Kingdom and the United States of America,

Article 16 bis

63. The CHAIRMAN recalled that at its 444th meeting the
Commisgion had considered, under article 2, the question of
adding to the Model Law a definition of the teun “interest”,

64, Mr. BHALA (United States of America) introduced the
following text, which it propesed should be added to the Model
Law as article 16 %is: “Unless otherwise agreed, 'interest’
means the time value of the transaction amount in the funds or
money involved, Interest shall be calculated at the rate and on
the basia customatily accepted by the local banking community
for the funds or money involved.”

65. The text had been prepared by an ad hoc drafting group
on the basis of the Guideliner on International Interbank Funds
Transfer and Compensation of the International Chamber of
Commerce (ICC) and the writtenr comuments of Mexico on ar-
ticle 16 (A/CN.9/347, p. 43). It used the term “funds or money”

instead of “currency” because the words “funds” and “money”
were defined in article 2(i); that definition covered monetary
unity of account and also referred to the rules of intergovem-
mental institutions. In response to points raised in the discussion
at the 444th meeting, the text avoided mentioning the interbank
inferest rate as such, but that rate was implicit in the words “the
time value of the transaction amount . . . customarily accepted
by the local conunvnity”. The proposed text omitted the word
“country”, which was the point of reference of the ICC Guide-
lines, becanse technically there was no country for a monetary
unit of account. That would also help to solve the difficulty of
selecting a rate when dealing with, for example, curodollars.

66. Mr. FUJISHITA (Japan), observing that the interest rate
would depend solely on the customs of the local banking
community, asked whether, if the local banking community
worked on the basis of a cutrency, the calculation couid be
based on the rate of the state of that currency,

67. Mr. BHALA (United States of America) confirmed that
that was the case.

68. Mr. VASSEUR (Banking Fedemtion of the European
Community) welcomed the proposed text. Citing the ¢xample of
a cnse recently handled by the French courts concerning interest
on a dollar fransaction between a bank in Czechoslovakia and 2
bank in Lebanon, he suggested that the words “local banking
commumity” might usefully be replaced by the words "“intemma-
tional banking commumnity”, '

69. Mr. SOLIMAN (Egypt) felt that the text proposed by the
United States representative could advantageousty be incloded
among the definitions i asticle 2.

70.  Mr. POTYKA (observer for Austria} said he was con-
cemed about the use of the words “transaction amount™, which
were not uved in the Model Law itgelf. Algo, alithough the words
“funds” and “money” had been defined in the Model Law, he
did ot think it approptiate to nse them as a replacement for the
term “currency”. Pinally, it should be specified somewhere in

the Model Law what the appropriate local banking comimunity
was.

The meeting rose at 505 p.m.

Summary record of the 447th meeting

Friday, 14 June 1991, at 9.30 a.m.

[A/CN.9/SR 447}

Chairman: Mr, SONO (Japan)

The meeting was called to order at 945 am.

International Payments: draft Model Law on International
Credit Transfers (conrfiried) (A/CN.9/341, 344 and Corr.1,
346 and 347 and Add.1}

Article 16 bis {continued)
1. The CHATRMAN said that the Drafting Group had made
minor changes in the wording of the definition of the term

“interest”, to be included in the text ay article 16 bis,

2.  Mr ABASCAL ZAMORA (Mexico) said that, as amended
by the Drafiing Group, the definition of “interest” read: “Unless

otherwise agreed, ‘interest’ means the time value of the amount
of the payment order in the funds or money involved. Interest
ghall be calculated at the rate and on the basis customarily
accepted by the banking comnwnity for the funds or money
involved.”

3. That version took account, in particular, of the comment by
the observer for Austria that the term “transaction amount”
was not sufficiently precise. The second amendment involved
the defetion of the word “local” in the second sentence and
was intended to deal with s comment by the observer for
the Banking Federation of the Eurcpean Community that the
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word “local” was inappropriate in the context of a taw of
intemational acope,

4. Mr. YASSEUR (Banking Fedoration of the Eurogean
Community) said that he would have preferred that the word
“local” were replaced by “international” rather than merely
deleted,

3. Mr. GREGORY (United Kingdom) said that the phrase “of
the payment order” in the first sentence should be deleted. The
first sentence would then read: “Unless otherwise agresd, “inter-
est” means the time value of the amount in the funds or money
invelved.” That would avoid the problems entailed by the
vagueness of the term “transaction amount”, while at the same
time avoiding the possibility of a discrepancy between the
amount of the payment order and the amount actually trang-
ferted.

6. Mv. SCHNEIDER (Germany) said that the definition of the
term “interest” was insufficiently precise since, in the first
place, it did not specify what was meant by the “local banking
communily” and, secondly, it gave no indication of how interest
was to be calculated or what kind of arrangement was involved.
At the very least, it should be specified whether the bank con-
cerned was that of the originator or of the bemeficiary: the
former would be his delegation’s preferred choice but, in the
context of the current text, the beneficiary's bank might be more
appropriate.

7. Mr. HERZBERG {(observer for Israel) said that the first
sentence of the definition was unnecessary, Furthermore, in the
second sentence, one of the two terms “funds” or “money” could
be deleted without detracting from the meaning of the sentence
as a whole,

8. Mr. LOJENDIO OSBORNE (Spain) said that, while he
could accept the proposed paragraph in principle, he wondered
where i article 16 it would be inserted. In addition, it should be
made clear whether it was intended that inferest shoutd be cal-
culated in respect of the creditor or the debtor.

9. Mr. HERZBERG (observer for Isracl) said that the term
“time value” took insufficient account of other components—
such as risk and inflation—which were normally included in the
calculation of infterest. Rather than attempting a theoretical
definition, it would be better 10 propose a practical method of
caleulating the interest.

10.  The CHAIRMAN said that the inflation component was
irrelevant to the calculation in view of the short periods of time
involved in the cases covered by the Law. Interest would cer-
tainly differ according to the periods of time involved, but it
had been generally fell that the phrase “time value™ dealt with
the problem adequately. As for the question as to where the
paragraph should be inserted, the current proposal was that it
should be included as anicle 16 &is, but it might just as well be
transferred to article 13, which also referred to the concepl of
interest.

il. Mr. DUCHEK (observer for Austria) said that the current
text of the paragraph deviated considerably from the Interna-
tional Chamber of Commerce (ICC) Guidelines on which the
original Mexican revision had been based. The ICC text, which
specified that the banking community in question was the local
one, was much clearer than the text befors the Commission.

12, Mr. HUANG Yangxin (China) said he endorsed the views
expressed by the representatives of Spain and Germany and the
observer for Israel that the paragraph should offer a method of
calculating interest, rather than an abastract definition. Interest
should be calculated on the basis of the interbank loan rate.

13,  The CHATRMAN said that it had already been agreed
that it was unacceptable to stipulate the use of a single
standard, such as the interbank loan rate, for calculating
interest. That was the original reason for the proposal to use a

broader phrase such as “at the rate or on the basis customarily
accepted”,

14.  The following wording might provide a satisfactory
compromise: “Unless otherwise agreed, ‘interest’ means the
time value of the amount in the funds or money involved, which
is caleulated at the rate and on the basis customarily accepted by
the banking community.” That sentence could be included in the
texi as a definition, the word “shall” being deleted to eliminate
the impression that it was intended as a rule. The retention of
the phrase “Unless otherwise agreed,” would ultimately depend
on the decision regarding article 3.

15. Mr. LE QUEN (France) suid that the pluase “Unless
otherwise agreed,” might also cause problems in connection
with article 16(7), which stated that the provisions of that
atticle might be varied by agreement to the extent that the
liability of one bank to another bank was increased or reduced.

16, The CHAIRMAN said that, while he recognized that the
phrase in question did indeed leave a way open for parties to
take action contiary to article 16(7), Further discussion should be
postponed until the matter of exclusivity was discussed, particu-
fnrly with respect to aticle 16.

17.  Mr. ABASCAL ZAMORA (Mexico) said that, if he
understood the patagraph correctly, it meant that the parties
could, by previous agreement, stipulate the rate of interest to be
applied,

18.  The CHAIRMAN said that, if he heard no objection, he
would take it that the Commission wished to include the paca-
graph, as most recently amended, in amicle 2 of the fext, i.c. as
a definilion.

19. It was so decided.
Article 4

20. The CHAIRMAN said he hoped that the problems raised
by the representatives of Morocco and the Islamic Republic of
Iran in connection with the tetm “purported sender” could be
dealt with by the Drafting Group. The Commission had al-
ready discussed those aspects of article 4 which related (o for-
gery and to the authority of one person to bind another, but
had concluded that it was not necessary for the Model Law
to provide a rule on either question. It had decided, however,
that in article 4(2){a} the words “under the circumstances”
should be added after "a commercially reasonable method of
security”,

21, Structural changes had been suggested by the observer for
Finland and the representative of Japan. The Finnish suggestion
was that the obligations set oul at the beginning of paragraph: 3
should be linked to the previons pamgraph by the introductory
phrase “"Subject to the previous paragraph,”. The Japanese pro-
posal was that the first sentence of paragraph 5 be transferred (o
paragraph 1 in the interests of clarity and asx a means of intro-
ducing the two concepts of “source” and “error” at the very
beginning of the article, which would then go on to deal with the
concept of “source” in the next three paragraphs and with
“error” it the fifth paragraph. The word “However,” would have
to be deleted from the fixst—formerly the second—sentence of
paragraph 5.
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22, Mr. HERZBERG (observer for Isiacl), having endorsed
the Japanese proposal that the first sentence of article 4(5)
should be moved to paragraph I, suggested that, if so, para-
graphs 4 and 5 of article 4 might well be combined.

23.  The CHAIRMAN said that paragraphs 2, 3 and 4 of
article 4 dealt with the source of a payment order while parn-
graph 5 covered the question of error. It might therefore be
impractical to combine paragraphs 4 and 5.

24.  Mr. LIM (Singapore) said that, since the first sentence of
article 4(5) stated how a sender was bound under the terms of
paragraphs 1 and 2, transferring that sentence to paragraph 1
would place the matter outside the scope of paragraph 2. He was
unable, thercfore, to support the Japanese proposal.

25. M1 BHALA (United States of America), having endorsed
the remarks of the representative of Singapore, said he agreed
with the Chairman’s interpretation that an altered payment order
wag an unauthorized one. The text of the article was satisfactory
in that respect.

26. Mr. IWAHARA, (Japan) withdrew his delegation’s pro-
posal, on the understanding that, as the representative of the
United States had said, an altered payment order was considered
to be an unauthorized one and does aot bind the sender under
article 4(1).

27. The CHAIRMAN invited the Commission to consider
article 4(1).

28.  Article 4(1} was adopred,

29. The CHAIRMAN invited the Commission to consider
article 4(2), He recalled that a number of drafting suggestions
had been made by the observers for Finland and Sweden and the
representative of Canada. The observer for Finland had sug-
gested that the words “under the circumstances” be added after
the word “security in article 4(2)«) and that the words “com-
plied with” in article 4(2)(b) be replnced by “performed
propesly”. The Swedish suggestion was that the word “safe” be
inserted before “commercially reasonable” in article #(2)«),
while the Canadian proposal was that the word “provided” in
article 4(2)ja} be deleted.

30. If he heard no objection, be would take it that the
Commission wished to add the words “under the circumstances”
to adicle 4(2}a).

3. J was so decided,

32.  Mr. GREGORY (United Kingdom), speaking on the sug-
gestion, that the words “complied with” be replaced by “per-
formed properfy”, said he recognized that it was necessary fo
make it clear that an order must in fact have been authenticated
if the purported sender were to be considered as being bound.
He proposed that 2 new subparagraph be added to that effect.

33.  Mr. BHALA (United States of America) asked the ob-
server for Finland if she would clarify the purpose of her sug-~
gestion, after which there should be further discussion of the
related United Kingdom proposal,

34, Ms. KOSKELQ (observer for Finland) explained that the
purpose of her proposal was to make it clear that the receiving
bank had to bear the risk in the event of falsely poritive authen-
tication resulting from a technical malfunction in the receiving
bank.

35. ‘The CHATRMAN said that it might be thought that, if
there had been a technical malfunction in the receiving bank,

then that bank could not be regarded as having complied with
the authentication requirement.

36. Mr. BOSSA (cbserver for Upganda) said he wondered
whether the concerns of the observer for Finland might not be
vatisfied by the addition of the word “duly” before the words
“complied with”.

37. Mr. BHALA (United States of America) said he thought
it desirable to retain the wording “complied with”. The valid
point made by the observer for Finland should be reflected in
the comments and be borne in mind during the discussion on
standards of commercial reasonableness.

38,  Ms KOSKELO (observer for Finland) explained that she
had been referring not so much to the commercial reasonable-
ness of a system as to the fact that there could be a technical

malfunction in & basically good system, and that might cause
problens.

39,  Mr ERIKSSON (observer for Sweden) said that the term
“commercially reasonable” was rather imprecise, as pointed out
in the Secretnriat’'s comments (A/CN.9/346, p. 27, para. 9), and
greater clarity would be achieved by adding the words “safe
and” before it.

40. He had been somewhat surprised to hear a speaker state
that the term ‘“commercially reasonable” might be used in
connection with the problem of forged signamires since the term
did not, he thought, provide enough guidance. Furthermore, the
Working Group had already agreed that paragraphs 2 to 4 of
article 4 would not apply in cases of forged signatures.

41, Mr. KOMAROV (Union of Soviet Socialist Republics)
pointed out that, if the word “safe” were added, it might imply
that some commercially reasonable methods were not safe, and
that #tself did not seem very reasonable.

42, Ms. KRAG JORGENSEN (Denmark) said that if was
important that the method should be safe as well as com-
mercially reasonable; she therefore supported the Swedish
suggestion.

43, Mr. LOPEZ ROCA (observer for Colombia) said that,
since article 4(2)(a} mentioned a “commercially reasonable
method of security”, it was hardly necessary to add the word
*gafa”,

44, Ms, KOSKELQ (observer for Finland) said she supported
the suggestion in principle but suggested that some such word as
“reliable”” would be more appropriate than “safe”, or pethaps the
two could be combined. Because of the vagueness of the term
“commercially rcasonable”, her delegation had prepared an
indicative kist of the factors that should be taken info account in
assessing what was commercially reasonable.

45. Mr. ABASCAL ZAMORA (Mexico) said he fully agreed
with the representative of the Union of Soviet Socialist Repub-
lics and the observer for Colombia. To add the word “safe”
would create confusion. He did not understand what could be
meant by a commercially reasonable method that was not safe.
Incidentally, it was not true that the Working Group had agreed
that paragraphs 2 to 4 of article 4 would not apply in the case
of a handwritten signature.

46. Mr. BISCHOFF (observer for Switzerland) said he agreed
with the representative of Mexico. A safe system meant a fault-
less system, and that did not exist. An expert would be able to
determine whether a method was commercially reasonable but
could not determine whether it was safe.
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47.  Mr LENNARD (observer for Australia) said he supported
the Swiss view. The term “commercially reasoneble’” would
include reliability in all circumstances. The comments on the
Model Law should indicate that reliability was a factor relevant
to commietcial reasonableness,

48. Mr. ERIKSSON (observer for Sweden) said that he would
not pursue his suggestion, on the understanding that the
comments would comprise a statement that the concept of a
commercially reasonable method should include the notion of
security of authentication.

49.  The CHAIRMAN said that all the members of the Com-
migsion accepted that “commercially reasonable™ incorporated
the jdea of “safety™, a fact that would be reflected in the sum-
mary records and in the commentary.

50. Mr. BURMAN (United States of America) said that he
agreed with the views expressed by the representative of the
Union of Soviet Socialist Republics, He would retum (o the
comumentary on article 4(2) after the discussion of article 4(3) in
ordet to ensure that the understanding of the Commission was
correctly recorded.

51. Mr. AL-NASSER (observer for Saudi Arabia) said that
the banks in his country regarded the expression “‘commercially
1easonable’ as too vague,

52.  Mr. DE BOER (Netheriands) said he thought that it had
been agrecd that the question whether signature comparison
could be congidered a commercially teasonable method of au-
thenlication was o be discussed in the context of article 4.

53.  The CHAIRMAN said there had been an understanding at
an carlier stage that signature comparison could be an awthenti-
cation procedure, if so agreed by the parties. Whether or not it
wag 3 commercially reasonable method would depend on the
circwmstances, such as the amcunt of the sum involved.

54. Mr. ERIKSSON (observer for Sweden) said that, in his
country, signature compartson would never be a “commercially
reasonable method”, The differing views on what constituted a
“commercially reasonable method” of authentication cleasly
revealed the vagueness of the term.

55. To solve the problem of forged signatures, an added
sentence stating that paragraphs 2 to 4 of article 4 did not apply
to forged signatures was needed.

36, The CHAIRMAN said he thought that the words “under
the vircumstances™ would accommodate different practices and
concepts of what was “commercially ressonable”. Moreover,
signature comparison might be expressly excluded from the
definition of authentication in article 2(j}, as the observer for
Finland had suggested.

57.  Mr ABASCAL ZAMORA (Mexico) said he could not
agree that paragraphs 2 to 4 of article 4 did not apply to signa-
ture comparison. Il was unacceptable that the parties should be
prohibited from agreeing that comparison of signatures was a
means of authentication, covered by the requirement that it
should be commercially reasonable, The alternative would be to
place an undue restriction on the will of the partics, There was
also the question of defining a “signature”. Modetn techniques,
such as the comparison of electronic signatures, were much
more secure. He therefore thought the text should be retained as
it stood.

58,  Ms. KOSKELO (observer for Finland) said that, although
she had raised the issue in relation to article Z(j), it would be

more appropriate to resolve the problem in the context of
article 4.

59, The question was not whether the procedure was commer-
cially reasonable or not but, rather, who wag to bear the risk. It
wotld not be appropriate to apply the same rules for loss allo-
cation in the case of forged signatures, because signatures were
not secret but public and thus easily subjected to misuse. She
was therefore in favour of keeping to the raditional rule
whereby the receiver who relied on a signature was the one to
bear the risk,

60.  She therefore supported the Swedish suggestion that para-
graphs 2, 3 and 4 of article 4 should not spply in the case of
forged, handwritten signatures. The issue related only to signa-
tures that were handwritten. Electronic signatures, and others
which might be developed, were much safer amxl would be
covered by paragraphs 2 to 4 of article 4. In any case, if signa-
fure comparison was excluoded from article 4(2) to (4), the
parties could still agree otherwise, as provided in article 3.

61. Mt SCHNEIDER (Germany) said that, in practice, pay-
mept orders were commonly given by tape, in writing or by
telephone. In the case of written payment orders, the only proof
of authenticity wag the signature, so it was a commercially
reasonable method of authentication under the circumstances. In
the case of tclephone orders, reliance was placed on a key word
and voice recognition. That was commercially reasonable prac-
tice, for example, in serving customers in the travel business. He
could not agree with the observer for Sweden that, contrary to
normal practice in many countries, banks should not be able to
rely on a signature.

62.  He did, however, suppost the general rule that the method
of authentication should be commercially reasonable and secure.
Mevertheless, he also thought that the parties should be {ree fo
agree on the use of a method whith was not commercially
reasonable. He therefore proposed that article 4(3) should be
amended (0 read: “The parties are permiited to agree, by written
agreement only, that paragraph 2 shall apply if the authentica-
tion is not commercially reasonable.”

63. The CHAIRMAN said that the situation in the case of a
telephone order was a question of interpretation. He could not
agree with the representative of Germany on that point.

64. Mr. YASSEUR (Bavking Federation of the Eurepean
Community} said that the problem of payments being made on
the basis of forged signamures certainly existed. Approximately
25 per cent of payment orders in France were paper based.
French jurisprudence distinguished between two cases. In the
First case, where there was a clear discrepancy between the sig-
nature on the order and the specimen signature—an obvious
forgery—a receiving bank which failed to detect the forgery and
executed the order would be responsible. In the second case, that
of a perfect forgery undetected by the receiving baak, the law
had ruled that the receiving bank should bear the losy because
the purported sender had not sent the oxder.

65. He suggested that the question of forgery should be
covered in the draft Model Law, a distinetion being made be-
tween the two cases he had desciibed, together with a clear
statement as (0 who would be liable in each case,

66, The CHAIRMAN said that the question might give rise to
a basic conflict between the civil law and common law ap-
proaches, which <ould not easily be solved, It would be better,
therefore, to leave the question of nisk allocation to traditional
law.
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67. Mr. DE BOER (Netherlands) said that the first case came
under the rule that the bank nwst comply with a method of
authentication. If the second case was a matter for pational case
law, forgery could be excluded from article 4(2) to (4). He
would therefore support the Swedish suggestion,

68,  Mr. HERZBERG (observer for lsrael) said he agreed that
it would be better to leave the legal situation ae it stood.

6%.  Mr. LOJENDIC OSBORNE (Spain) said that article 4(4)
could not be kept as it was if the problem of forgery were.
included, because it concemed the payment order, wherzas a
forgery presupposed a handwritten signature. However, perhaps
the most important element was the burden of proof, and he
therefore supported the Swedish suggestion. According to articie
4(4) the sender had to prove that the order resulted from the

action of another person, and the conditions seemed to him
excessive.

70.  The question of forgery should bo treated separately, to
avoid conflict with article 4(4); 2nd the more substantive issue
of burden of proof could be discussed at a later stage.

71, Mr. CONOBOY (United Kingdom) said that his delega-
tion’s views had been stated earlier in the discussions. He noted
that, while a signature would not be regarded as a commercially
reasonable method of anthentication in Sweden, the observer for
Sweden accepted that it might be so regarded in other countries,
That was the way in which the Working Group had intended that
the Law should operate and he was satisfied to leave article 4 as
it stood.

72, Ms. KRAG JORGENSEN (Denmark) said that, as she
understood it, article 4(1) dealt with the matter of a person
becoming a sender and being bound by a payment order issued
by another person with anthority, but it did not prescribe when
and how a person became part of a transaction. That had ap-
parently to be left to the national Iaw and the national law would
therefore regulate forgery.

73.  According to atticle 4(2), however, there nwust be an
agreement between the parties, under nationza! law, to accept an
authentication procedure. Thus, the sender and his bank would
be able, under the mles of mational law, to accept a certain
procedure which alfowed for the problem of forgery.

74.  Mr. BERGSTEN (Secretnry of the Commission), referring
to the discussions on article 4 in the Working Group, said that
paragraph 1 was the basic rule in that it stated that the sender
was bound by a payment order sent by himself or by another
person who had the authority to bind him. The Working Group
had felt that the question of what person had the authority
o bind the sender was essentially a question of agency, the
legalities of which were too complicated for the Model Law
to handle. The Working Group had simply accepted the
consequences if the other person actually had the authonty.
There was ne meniion of authentication, merely of the factual
situation.

75. According to paragraph L, if the person sending an order
wag not the purported sender but someone who purported to be
an agent but did not have the authority, the bank would incur the
risk. Most of the discussion had tumned on the circumstances in
which the risk of the false or wnauthotized message should be
shifted from the bank to the purported sender.

76. The Working Group had been concerned abmost entirely
with electtonic and computer communication, and there had
been no discustion of oral or written communications. The
representative of Mexico had corectly siated that the Working
Group had not decided that a written payment order and a sig-
mature did not come within the scope of paragmphs 2 to 4: there
bad been no positive decision; the subject had not been dis-

cussed. In his opinion, there was no need for any change in the
text.

77.  Paragraph 1 and paragraphs 2 to 4 were concerned with
the allocation of risk, It was eysential io decide who would bear
the risk in the case of non-authenticated paymeni orders acted
on by a bank, If the Commission did not wish the rule, devised
in the context of the computer, to cover the traditional sitwation
of the written payment order also, it would be best to say that
paragraphs 2 to 4 did not apply to the [atter case, which would
then be covered by paragraph 1 only.

78. Mr ABASCAL ZAMORA (Mexico) soid that, under
article 4 as currently drafted, a bank executing an order with a
forged signature would be liable whether the forgery was a good
one or not. Article 4 provided that the partiey could agree on a
means of authentication and there was no need to prevent them
from agreeing on a method which included comparison of sig-
natures, together with passage of the rizk, as approptiate. He
could see no reason to change the text.

7¢.  Mr. TCHERNYCHEY (Union of Soviet Socialist Repub-
lice) said that, at an earlier meeting, hix delegation had stressed
the need to vse a conunercially reasonable methed for compar-
ing signatures. On the question of allocating nsk, if the risk
were borne by the receiving bank, the cost of credit transfers
would greatly increase. If the person receiving the payment
order bore the risk, that party would have to insure against it and
would urge his the bank to use a commercially reasonable
method other than signamre comparison, which would make the
bank’s service to its client far more expensive, and would also
extend the duration of the operation. The result would be an
increase i the cost of the operation to the sender, which was not
desirable,

80. The CHAIRMAN said that no one was suggesting that
there should never be any comparison of signatures. The ques-
tion was whether paragraphs 2, 3 and 4 of article 4 should apply
to handwritten signatures or not.

81. Foliowing & show of hands which indicated a majority in
favour of excluding handwritten signatures from the scope of
paragraphs 2, 3 and 4, he said that there was no need to com-
plicate matters by adding a further paragraph. It would suffice
if the article were modified along the lines suggested by the
Secretary.

82. He also asked the Drafting Group to insert the words “as
a sender” info the second line of the opening sentence of para-

graph 2 before the werd “if", provided it did not consider the
insertion Lo be a matter of substance.

23, He said that, if he heard no objection, he would take it
that the Commission wished to adopt paragraph 2 as amended.

84, [t was so decided.

The meeting rose at 1240 p.nt.
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Summary record of the 448th meeting
Friday, 14 June 1991, at 2 p.m.

[A/CN.9/SR.448]
Chairman: Mr. SONQ (Japan)

The meeting was called to order at 2.15 p.m.

Internationsl Payments: drafé Mode! Eaw on International
Credit Transfers (continued) (A/CN.9/341, 344 and Corr.1
346 and 347 and Add.1)

r

Article 4 {continued)

1. 'The CHAIRMAN invited the Commission to consider ar-
ticte 4(3). On the question of contracting-out of that provision,
in his view it was the clear intention of the text as it stood that
the parties were not permitted to agree that paragraph 2 of the
article should apply to an uareasonable authentication. He would
subnrit that it must be assumed that article 4(3) was one of the
provisions referred to i the phrase “except as otherwise pro-
vided in this law” in article 3.

2. There was a proposal by Canada (A/CN.9/347, p. 6, sect.
X to reword the paragraph in order 1o spell out its procedural
effect, but he thought that the Comumission would prefer for the
time being to avoid getting into questions of procedure in the
Model Law.

3. The United States of America (A/CN.9/347/Add.1, pp. 13-
14} proposed the deletion of article 4(3), arguing that the parties
should be pemmitted 1o agree on a procedure that was less than
“commercially reasonable” if their own cost-benefit analysis
persuaded them (o do so. At the previous meeting, the Conumis-
sion had added the words “under the circumstances™ to para-
graph 2(a) of the article (A/CN.9/SR.447, para, 30); the question
arose whether, that being so, the parties’ procedure should not
be regarded as “commercially reasonable” in the circumstances.
He hoped that, in the light of the previous meeting’s disous-
sions, the United States mught reconsidet its proposal for the
defetion of the parageaph.

4. There was also a proposal from Japan on article 4(3) (A&/
CN.9/347, p. 36, parn. 6), but he suggested that the Commission
should first decide on its general approach to the paragraph.

3. Mr., BHALA (United States of America) said that the
Chairman's interpretation of article 4(3) would make it easier
fot his delegation to accept the paragraph, but it still felt some
concern. Suppesing a customer—say a small business—iold its
bank that it would [ike to accept a [ess than “commercially
reasomable™ procedure for teasons of cost, and the bank agreed,
then according to the Chairman’s interpretation the agreement
could be deemed to be commercially reasonable; as his delega-
tion read the present text, howaver, the bank would have to tell
the customer that it was precluded by the law from agreeing (o
the customer’s request. Some might argue that the customes
niight not be sophisticated enough to assess the risks correctly.
The point needed clarification,

6. The CHAIRMAN thought that a procedure might be
conunercially reasonable under given circumstances even if it
were not in line with the prevailing criteria for commercial
reasonableness. The paragrapk was intended to provide a mini-
mum safeguard, but not to prevent particular circumstances
from being taken into account.

7. Mr. ABASCAL ZAMORA (Mexico) supported the United
States proposal, which seemed reasonable. If the Commission
wished to keep paragraph 3, he would like to reserve his dele-
gation’s position until the final amended text of paragraph 2 was
available.

8. Mr. SCHNEIDER (Germany) said that he was sympathetic
to the United States proposal. If “reasonablencss” was under-
stood objectively, it would be for a judge to determine whether
a given procedure was reasonable, That was how he interpreted
the present text; a procedure did not become reasonable simply
because a party agreed to it. He therefore agreed with the United
States view that it should be made clear that the customer might
agree to a procedure which was not objectively reasonable. He

had made that point at the previous meeting {A/CN.9/SR.447,
para. 62),

9. Mr. VASSEUR (Banking Federation of the European
Community) reminded the Commission that his delegation too
had proposed the deletion of article 4(3) (AfCN.9/347, p. 67). It
should be possible for parties to adopt in certain circumstances
a method whose objective reasonableness could be disputed.
Why could not, for example, parties agree that payment orders
could be given by telephone and accepted on the basis of voice-
recognition? It could be provided that such an agreement must
be in wiiling, as propesed by the Gemman delegation,

10.  The CHAIRMAN wondered what the position ef those
who wanted article 4(3) deleted was in regard 10 agreements
which were manifestly unfair and might be invalidated under
genetal contract law,

11. Mr. IWAHARA (Japan) supported the interprelation of
article 4(3) given by the Chairman, A minimum standard of se-
curity was needed so that customers couid rely on the machinery
of intemational credit transfers. There must be some mandatory
rules, and commercial reasonableness, taking into account cir-
cumstances, should be a mandatory requivement. There might be
cases where a customer with real bargaining power wished to
negotiate a reduction in his bank charges, but such cages could
be catered for as just indicated by the Chairman.

12.  Mr. HERZBERG (cbserver for Israel) expressed general
agreement with what had been said by the representatives of the
United States and Germany. Although the Chairman’s sugges-
tions were reasonable as far as they went, it would be importagn
to make the text clearer, otherwise (he paragraph should be
deleted. Moreover, as he understood the text, authentication was
not necesgarily required. If that was so, why could not the
parties agree to have a “loose” system of partial authentication?

13. Ms. KOSKELQ (observer for Finland) thought it was
clear that the parties would be unable to agree to let paragraph 2
apply if there was no authentication at all. The risk in that case
would be borne by the recejving bank.

14.  She took the view that article 4(3) should be retained. The
hypothetical case described by the United Stares delegation did
not seem very realistic. Usually, a small customer of modest
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means would not be in a position to enter into negotiations with
the bank. The reality was that the bank's standard terms would
govern the situation. If variation by agreement was allowed in
such a case, the bank would merely have (o obtain the custo-
mer's consent to standard lerms, The criterion of copunercial
reagonableness must therefore be kept as a minimum standard,
with no confracting-out permified. She agreed that the standard
should be interpreted flexibly enough to allow citcumstances to
be taken into account, including a situation where a customer
expressly insisted on a particelar method.

15. She would like to make a drafiing suggestion in connec-
tion with the idea discussed at the previous meeting to insert in
the article a provision that would exclude authentication by way
of signature from the scope of paragraphs 2 to 4. She thought
that paragraphs 2, 3 and 4 should be reformulated: the present
paragtoph 4 should follow paragraph 2 so that the two para-
graphs could be taken together; they should be followed by a
new paragraph stating that they did not apply where the authen-
tication consisted of a comparison of a signature with a speci-
men signature; and those three paragraphs should follow the
present paragraph 3,

16, Mr. DE BOER {Netherlands) said that his delegation
believed that the effect of paragraph 3 would be to ensure that
the pasties were careful and pethaps preserved a record of the
trangaction, and that for that reason it should be retained.

17. Mr. ERIXSSON (observer for Sweden) said thai he
agreed with the comments made by the observer for Finland.

18. Mr. SCHNEIDER {(Germany) said that the best solution
might be to insert a provision stating that the paities would not
be held to have agreed that paragraph 2 should apply unless the
authentication was cotmmercially reasonable under standard
terms of contract. However, the parties should also be given the
possibility of agreeing on terms which did not conform to the
critetiots of commercial reasonableness.

19, Mr. LENNARD (observer for Amustralia} said that am
objection could be rnised to the suggestion made by the Getrman
representative on the ground that there was no agreed definition
of standard terms of contract.

20. Mr. SAFARIAN NEMATABADI (Islamic Republic of
Lian) said that he favoured the retention of paragraph 3 even if
it did restrict the parties’ freedom of action.

21.  Mr. BURMAN {(United States of America} said that
courts would be the arbiters of what constituted commercial
reasonableness, In practice, negotiations did take place between
banks and clients with regard to autbentication,

22 Mr. BHALA (United States of America) said that, while
the customer should be the object of prime concera, it should
al50 be borne in mind that the interests of the client included not
only security but also facility of access to credit wransfer
services,

73, Mr, LIM (Singapore) said that banks should be in a
position te determine which authentication procedures were
binding cn them and which were not, and thus whether or {ml‘
article 4 applied in a given instance. In any case, the criterion
of reasonableness must be applied in a way which made com-
metcial sense.

24. Mr. ABASCAL ZAMORA (Mexico) said that he agreed
with the viewpoint of the representative of Germany. However,
security was an aspect which banks should not ignore if they
were to refain their customers, and that notion fell within the
scope of commercial reagonableness.

25. Mr ADEDIRAN (Nigeria) suggested that, in order to
cater for the concerns expressed by those delegations which
opposed the inclusion of paragraph 3 of anticie 4, the words
“under the circumstances™ should be added to the paragraph so
as to gualify the words “commercially reagonable”.

26, M KOMAROY (Union of Soviet Socialist Republics)
welcomed that suggestion.

27.  Mr. ERIKSSON (observer for Sweden} sajd that it would
be inadvisable to amend paragraph 3 in the manner suggested by
the German representative becauwse the resulting text might
produce different results in different cases. The best solution
would be to adopt the existing text with the amendment sug-
gested by Nigerin. Such a solution would almost certainly lead
to the results sought by the United States delegation and would
probably be the only course acceptable to the majority of dele-
gations.

28, Mr. YASSEUR (Banking Federation of the European
Community) commented that a reference to standard form
comtracts would be appropriate for Germany and also for
Switzerland and Belgium, but not for France, because French
banks did not have such highly developed general conditions as
those used by German banks.

29.  He felt that it would be useful to incoxporate in the Model
Law a definition of *‘commemrially reasonable” that was closely
based on the content of article 4A4-202(c} of the Uniform
Commercial Code of the United States. That would be pre-
ferable to the amendment saggested by Nigeria, although the
latter would provide a useful guide for readers of the Model Law
in determining what circumstances were reasonable.

30. My DUCHEK (observer for Ausiria) said that his country
approved the amendment proposed by Nigeria.

31. Mr. BURMAN (United States of America) pointed out
that, although his delegation found the provisions of article 4A-
202(c) of his counfry’s Uniform Commercial Code relevant, it
had not proposed that the definjtion it embodied should be
incorporated in the Model Law.

32.  Mr. SCHNEIDER (Cermany) said that his delegation
believed that decisions taken by a court would take into account
objective criteria as to what was commercially reasonable. It
was important that the provisions on authentication should cover
payment orders made by means of telephone calle, a system
which worked very well in Germany. He hoped that point would
be brought out clearly in the Commission’s report.

33, The CHAIRMAN said that he would take it, unless he
heard any objection, that the Commission wished to retain
paragraph 3 of article 4 and to add to it the words “under the
circumstances” proposed by Nigeria: he suggested that the
addition should be made at the end of the sentence.

34.  Ir was so agreed.

35. The CHAIRMAN invited the Commission to consider
atticle 4(4). He drew attention to the wrilten comments by
Canada on the words “present or former employee of the pur-
perted sender” (A/CN 9/347, p. 7, sect. XIII, second paragraph).

15 Mr. ABASCAL ZAMORA (Mexzico) said it was necessary
to consider the implications behind the suggestion by Canada
that those words were too narrow iR scope, If the question was
whether the scope of the provision shoeuld be expanded tfo in-
ciude persons related to the purported sender, his delegaflon
would agree, and that would just be a matler of drafting,
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However, the point raised by Canada had not been dealt with
expressly in the Working Group.

37.  Mr. BURMAN (United States of America) said that his
delegation had 2 recommendation which he felt would accom-
modate the comments made by Capada and also avoid discus-
sion of the law of agency, namely that the commentary sheuld
vonfain a statement explaining that the word “employee” should
be construed broadly. It was well known that payment ordets
were often initiated by persons who were not, strictly speaking,
employees of the sender. A broad definition in the commentary
along the lines he had suggested would elinvinate lengthy discus-
sion and complicated drafiing of the Model Law itself.

38.  Mr. ABASCAL ZAMORA (Mexico) suggested that the
Drafting Group should be asked to examine the Canadian sug-
gestion.

39. The CHAIRMAN said he felt that the Drafting Group
would have difficulty in dealing with the suggestion unless
delegations clearly indicated their views on the matter.

40.  Mr. ERIKSSON (observer for Sweden) said that his dele-
gation could support the United States proposal provided that
the definition of the word “employee” was not not too broad
and that care was taken not to go beyond what Canada had
suggested.

41, Mr. BURMAN (United States of America) said that his
delegation’s proposal was rather more far-reaching than the
Canadian suggestion and would specifically include agents au-
thorized to act on behalf of the sender, with particular reference
to those corporations which used electronic or computerized
transfer systems set up by specialists.

42, Mr. BRIKSSON (observer for Sweden) said that his dele-
gation could not accept anything broader than what Canada had
suggested.

43,  Mr. BURMAN (United States of America) said that a
substantive discussion appeared [0 be necessary to determine
whether the temm “employee” was understood to refer simply to
cmployees, officers and directors of the sender or whether it
inchuded external agents using the sender’s facilities as well.

44,  Ms, KOSKELO {observer for Finland} felt that the prob-
lem which the proposal of the United States delegation ad-
dressed did pot in fact exist because article 4(1) covered
simations involving <xternal agents.

45,  Mr. GREGORY (United Kingdom} said that the concern
expressed by the United States delegation would be met if, in
live with the suggestion made by Canada in its written cont-
ments, the scope of article 4(4) was extended fo include persons
whose relations with the purported sender might have enabled
them 10 ubtain improper access to the suthentication procedure.
He asked the Secretary for clarification regarding the status of
a commentary to the Model Law,

46, Mr. BERGSTEN (Secretary of the Commission) said that
in the history of the Commission there had only been one
commentary on a finished text prepared by the Secretapat,
namely the Commentary on the Convention on the Limitation
Period in the Intemational Sale of Goods. If the Commission so
wished, the Secretariat would prepare a commentary on the
Model Law,

47. Mr GREGORY (United Kingdom) had no objection to
the proposal that the point under consideration should be dealt
with in a commentary. However, the Model Law should be

drafted in terms that conld be understood readily without undue
emphasis being placed on extemal documents.

48, Mr. BURMAN (United States of America) said that his
delegation was prepared to work on the basis of what Canada
had suggested in its written comments. In his view, the Com-
mission's report, rather than a commentary, should reflect the
understandings reached among delegations on various points.

49.  The CHAIRMAN said that the repont would be the docu.
ment adopted by the Commission. He asked the Rapporteur to
ensure, with the assistance of the Secretanat, that it reflected
clearly the manner in which the Commission had interpreted the
text of the Model Law.

50. He sugpested that the Commission conatinue ifs discussion
of article 4(4} by considering the following amendment: to use
the words “any other person whose relations with the purported
sender might have enabled him or her to obtain impreper
access” in order to extend the scope of the reference to em-
ployees. That wording was in line with the Canadian suggestion.

51, Mr. ABASCAL ZAMORA (Mexico) welcomed the
<hange suggested by the Chairman.

52.  Mr. LOJENDXD OSBORNE (Spain) also supported the
amendment suggested by the Chairman. His delegation believed
that the reference to employees should be broadened to include
directors of the sender and all persons whose functions involved
them in the types of procedure at which the article was nimed.
At the same time he warned the Commission against broadening
the scope of the paragraph too far, since a bank had thousands
of employees, many of whom would have no poassibility of
access to authentication procedures; for (hat reason the word
“employee” was inappropriate and should be dropped. However,
if someone such as a window cleaner employed by the sender
obtained access to the authentication procedure, he should not
be excluded from the operation of the paragraph simply because
it way not part of his functions to deal with suthentication.

53. Mr. LIM ({Singapore} supporied the amendments sug-
gested by the Chairman and by the Spanish representative. The
word “employee™ as it stood was very specific in meaning; in
the absence of a definition of it, in his junisdiction the term
would not cover a director or a former director, although it
might possibly cover an executive officer. It was illogical that
the paragraph should fail to cover directors.

54, Mr. GREGORY (United Kingdom) said that his delega-
tion could accept the amendment suggested by the Chairman if
the words “through the fault of the purported sender” were
deleted from: the paragraph. If the woid “improper” was used,
they would become superfluous.

55. A reference to “employees” which did not mention direc-
tors or officars could certainly give rise to the difficulty which
the representative of Singapore had mentioned.

56, Mr. BURMAN (United States of America) suggested thai
the text would be clearer without the word “improper”. The
intention was to cover people who had gained access to infor-
mation or procedures properly, but whose use of it had been
improper.

57. Ms. ROSKELO (observer for Finland) said that the word-
ing suggested by the Chairman would be improved if the words
“might have enabled” were amended to read “had enabled”.

58. Mr. LIM (Singapore), comntenting on the statement mac!e
by the representative of Spain, said that it scemed to him that if
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a cleaner had access to the sender's authentication procedure,
was an employee of the sender, and had the keys which would
enable him to use the authentication equipment, he would not be
somecne whom the Working Group had intended to exclude
from the operation of the paragraph.

59. The CHAIRMAN said that, if he heard no objection, he
would take it that the Commission approved paragraph 4 of
article 4 with an amendment reflecting the substance of what he
had suggested; and that the Drafting Group be asked to deal
with that and with the other changes which delegations had
proposed,

60. [t was so agreed.

61. The CHAIRMAN invited the Commission to consider
article 4(5). He drew attention to a proposal by the delegation of
Finland in its written comments to add, at the beginning of the
first septence, the words “subject to the preceding paragraphy”
(A/CN.9/247, p. 17), He wondered whether that change was
really necessary because, supposing paragraphs 2, 3 and 4 to be
in force, their provistons would sorely apply to paragrph 5 also.
In addition, the Canadian Jelegation had suggested in its written
comments that the scope of paragraph 4(5) should be expanded
to inciude revocation of a payment oxder (AfCN.9/347, p. 7). In
his view that was comect, since paragraph 4(1) also referred 1o
“revocation of a payment order”.

62. Mr. ABASCAL ZAMORA (Mexico) said that the pro-
posal of the delegation of Canada to broaden the sphere of
application of article 4(5) waz reasonable.

63.  Mr. IWAHARA (Japan) said that it would be best if it is
made clear in article 4(5) that the rame mle as article 4(1) s
applicable to discrepancies in payment orders due to fraud; if
that was not done it would be desirable that this commission
confirm that article 41} is applicable to such fraud cages,

64, Mz KOSKELO (observer for Finland) said that her deje-
gation’s suggestion was purely one of drafting. Tt found the
preposed wording awkward and had attempted to find something

neater.

65, Mr. ERIKSSON (observer for Sweden) expressed the
opinion that paragraphs 4 and 5 should both include a reference
to the revocation order as well as to the payment order, since an
employee might send a payment order in favour of himself and
ba detected, which would requite his employer to send out a
revocation order.

66. The CHAIRMAN acked if puragraph 3 wag acceptable to
the Commission with that change.

67. It was so agreed,

The meeting rose at § p.m,

Summary record of the 449th meeting
Monday, 17 June 1991, at 10 am.
TA/CN.9/SR. 449]

Chairman: Mr. SONO (Japan)

The meeting was called to order ar 10.15 am.

International Payments: draft Model Law on International
Credit Transfers (condinued) (A/CN.9/341, 344 and Corr.1,
346 and 347 and Add.1}

Article I (continued)

1. The CHAIRMAN recalled that the Commission had de-
cided that the problems that had arisen conceming the definition
of a “bank"” should be dealt with in the context of arficle 1 and
had asked the representatives of Singapore, the United Kingdom,
and the United States of America and the observer for Finland
1o prepare an appropriate text, He drew attention fo that text,
which was to be found in conference room paper A/CN.9/XXIV/
CRPA.

2. Mr. VASSEUR (Banking Federation of the Euwropean
Community) said that he had no objection to the draft text.

3. Mr. LE GUEN (France) said that, while he was satisfied
with the text, he thought that it might more appropniately be
placed as paragraph 2 of article 1, the existing paragraph 2 being
renumbered as paragraph 3.

4, Mr. LIM (Singapore), speaking on behalf of the ad hec
drafting group, said that it had decided to add a separate para-
graph in order to solve a problem raised by the representative of
Mexico. If the provision were placed in paragraph 1 or para-
graph 2, the reader might wonder if the application of the Modcl

Law to banks in different States would also apply te an entity
which was not a bank.

5. Speaking for his own delegation, he said he would have no
objection to the provision being placed in paragraph 2.

6. Mr. GREGORY (United Kingdom) said that he had no
strong feelings either way, but the Drafiing Group had discussed
the question and he would prefer that the provision be included
ag paragraph 3. Paragraphe 1 and 2 constituted a package on the
sphere of application while the new paragraph 3 viewed the
sphere of application from a different angle and should logically
follow those two paragraphs.

7. Mr. SAFARIAN NEMATABADI (Islamic Republic of
Iran) said he supported the French proposal. It was more
logical to move from the general to the panticular—first
referring to “'bank” and then defining banlks, branches and sc
forth,

8. The CHAIRMAN said that, if he heard no objection, he
would take it that the Commission wished the proposed draft
of article 1(3), as it appeared in conference room paper ASCN.9f
XXIV/CRP.3, to be inserted as paragraph 2 of that article, the
existing paragraph 2 being renumbered as paragraph 3.

9. It was so decided.
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Article 2 {continued)

10, The CHAIRMAN recalled that the Commission bhad
reached a substantive decision conceming parts of article 2 and
had asked the representatives of Mexico and the United King-
dom and the observer for Finland to prepare an appropriate text.
The resultant draft text was to be found in conference room
paper AJCN.9YXXIV/CRP.2.

11.  Mr. VASSEUR (Banking Federation of the Ewropean

Conymusity) inquired what had happenad to the second sentence
of article 2(F).

12. The CHAIRMAN said that the Commission had decided
to delete the whole subparagraph in question.

13.  Mr. VASSEUR (Banking Fedemation of the European
Community) said that fhe second sentence of article 2(f), stating
that the Law did not apply to an entity which merely transmitied
payment otders, was a useful provision. In the interests of
clarity, it ought to be retained somewlere.

14.  The CHAIRMAN said that, while the Conunission recog-
nized that the second sentence of article 2(f} was important,
some of its members had thought that the word “merely” might
give rise to problems in connection with the use of SWIFT. It
had therefore been agreed that the problem should be resolved
by amending subparagraph (a} of aricle 2 (replacing “opera-
tions” tn the first line by “payment orders” and the words “carry
out” in the fourth line by “implement”) and deleting subpara-
graph (f).

15. Mr. LE GUEN (France) said that he could not recall any
discussion in the Commission on the addition of the last sen-
tence io article 2{a) and would like an explanation from the ad
hoc drafting group.

15, With respect to article 2 bis, he proposed that the words
“and obligations” should be inserted after the word “rights” in
the fourth line of paragraph 1.

17. M. ABASCAL ZAMORA (Mexico), speaking on behalf
of the ad hoc drafting group, said that it had discussed the
question whetler a reimbursement payment order was part of
the original credit and had decided, in the interests of clarity,
that it should be a different credit fransfer. A number of drafting
proposaks had been made during the discussions on modifying
the definition of intermediary bank in article 2(A). andl the group
tiad aiso been asked to prepare an apptopriate text. The result of
the discussions was contained in the proposed third sentence
under article 2(a).

18.  As for article 2 bis, the French representative’s comment
regarding “rights and obligations” was applicable also in
Spanish.

19. Mr. GREGORY (United Kingdom) said that the reference
to “rights and obligations” should appear in the English version
as well.

20, The CHAIRMAN suggested that the words “and obliga-
tions” should be inserted after the word “rights” in article 2 bis
(1), in all language versions.

21, If was so decided.

22.  Mr. LE GUEN (France) said he was satisfied with the
explanation given by the representative of Mexico and withdrew
his comment as far as the substance was concerned, He was not
certain, however, that the sentence correctly interpreted the ad

hoe drafting group's idea and suggested that the wording should
be reviewed when the Model Law as a whole was being re-
drafted.

23. It was so decided.
Article 4 (continued)

24.  The CHAIRMAN said that he had discussed with the
representative of Japan a point that the latter had raised at an
earlier meeting. He had explained to him that article 4(1) pro-
vided the basic rle and that all issues related to the question
whether or not a payment order could be regarded as having
been jssued by the putported sender should be governed by the
applicable law and fell outside the Model Law, Article 4(5)
referred to “error’—which of course included alterations—and
the first sentence of that paragraph made it clear that it was
subject to the preceding paragraphs.

25, Mr. DE BOER (Netherlands) said it should be made clear
that an alteration made during transmission by a third panty was
not covered by article 4(5).

26. ‘The CHAIRMAN said thar that had been the Japanese
representative’s point. Any discussion on the subject would be
unpreductive, however, since it would inevitably result in the
conclusion that the question whether or not a particular person
had authority as an agent to bind the purported sender was a

matter for the applicable law, which might differ from country
to country.

27. Mr. DE BOER (Netherlonds) said that, if a third pasty
changed a message during transmission, the matter should come
under article 4(2) to (4) regarding unauthorized payment.

28  Ms. KOSKELO (observer for Finland) said she under-
stood that the concern of the representative of Japan had been to
meake it clear thal wnauthorized sllerations of payment orders
shonld come under paragraphs 2 to 4 of article 4 and not under
paragraph 5, which dealt with errors made by the sender and
transmission errers thal were not fraudulent. Ir should be made
clear that unauthorized alterations made during tramsmission
would be covered by the preceding paragraphs of article 4.

29. The CHAIRMAN snid he thought that the difficufty had
‘been settled when the Commission had accepted the addition of
the words “subject to preceding paragraphs™.

30. He asked if the Commission wished to delote the square
brackets around the words “execution date” in paragraph 6. That
date would then be the one on which a receiving bank was
required to execute a payment ordsr,

3].  Mr. SOLIMAN (Egypt) said that article 4(6) gave indica-
tions o both the parties, The receiving bank was required lo
exccute the order and the sender was required to make the
payment. The execution date was usually the date on which a
bank accepted the payment order. He had no objection to the
existing text.

32, Ms. KOSKELO (observer for Finland) said that para-
graph 6 gave rise to what had been termed a problem of cir-
cularity with respect to the relations between several provisions
in the Model Law. It would be preferable if there were no
reference to the payment or execution date in that paragraph aid
if it simply stated the obligation of the sendex to honour the
payment order, without any reference to when that should be
done. Arrangements conceming the payment varied widely from
one sitnation to another. Such arrangements, possibly bilateral
or multitateral netting arrangsments, were usually in existence
already and payments were made accordingly.
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33.  Mr GREGORY (United Kingdom) said that the question
of the execution date was indeed part of a complex circular
preblem in the Model Law and it was difficult to consider
paragraph 6 in isolation. Aas it stood, paragraph 6 indicated that
payment was not due unmtil the execution date but also that
payment did not have to be made until the bank accepled the
payment order, However, if the bank took no action, the niles on
acceptance stated that acceplance did not take place until the
payment was received.

34, In his view, aticle 4 concemntng the obligations of the
sender, articles 6 and 8 concerning acceptance, atticles 7 and 9
concemning the obligations of the receiving bank and the bene-
fictary’s bank, article 10 conceming the time of execution and
article 16 conceming liabilities on failure to comply with obli-
gations ought to be congidered together.

35, For the time being, he proposed that the Cormission
confine itself to considering the miggestion by the observer for
Finland.

36. Mr. BHALA (United States of America) said there could
be no question at the current Iate stage of the Commission’s
restruchuring its work along the lines proposed by the United
Kingdom representative, The alleged problem of circularity
arose only in the caze of deemed acceptance under articles
&(2)a} and 8(1)a). The Commission itself had already ap-
proved the definition of the word “execute” and the Dinfting
Group had, perhaps, decided on the definition of “execution
date” as well. It was not impossible that the problem of concemn
to the United Kingdom representative and the observer for
Finland might be solved by appropriate drafting.

37. Mr. ABASCAL ZAMORA (Mexico) said that he was
unable to accept the Finnish suggestion. He did not agree that
there was a problem of circvlarity as alleged by the repre-
gemtative of the United Kingdom. It would be dangerous if the
Model Law contained no provision regarding the execution dale,
for national legislation would then be applicable and it was
not always appropriate. In his own country, for example, the
law stipulated that payment should be made 30 days after
acceptance,

38. Mr. DE BOER (Netherlands) said that he, teo, found it
difficult to wnderstand the problem of circularity that was
wourying the representative of the United Kingdom.

39,  Ms. KOSKELO {observer for Finland) said that, in the
case of payment orders, parties would normally have made
advance amrangements regarding the manner in which payment
was to be made, arrangements which would also cover the date
of payment. Under the Model Law, the sender of a payment
order had to pay for it to ensure its acceptance by the receiving
bank, 5o that the structure of the Law gave the parlies an incen-
(ive to make the necessary amrangements. Such arrangements
might alter from situation to situation and it was unnecessary to
go into details in the article in question.

40, The second part of the current text was related to the
problem of eircularity. It was not a question of making major
structural changes 1o the Model Law, but of improving its tech-
nical drafting so that the Law could be understood and could
function well in practice. For that reasom, article 4(6) should
begin with a rule concerning the obligation to pay.

41, The CHAIRMARN pointed out that, since the representa-
tive of Mexico had referred to sifuations in which no date wag
specified, the question was whethter the applicable law should be
invoked in such cases. i

42,  Ms. KOSKELO (observer for Finland) said that, if the
general rules of [aw provided that an obligalion to pay would
normally not arice early enough for the credit transfer to fune-
tiony, the parties would clearly need to come to some armangs-
ment on the point, She did not think that any problem would
arige in real life,

43,  The CHAIRMAN gaid that the second part of article 4(6)
way intended to cover the sitvation in which the parties did not
agree ofl SOMeE AITANZEMSLL.

44,  Mr. CRAWFORD (Canade) said he was concermned at the
procedure that was apparently being adopted, whereby a deci-
sion was to be taken by the Commission on a particular atticle
while a matter of major concern was laft unvesolved.

45. The CHARMAN assured the representative of Canada
that no question that seriously affected the utility and validity of
the Model Law would be ignored.

46.  If he heard no objection, he would take it that the Com-

mission wished 1o adopt article 4(6), the square brackets being
removed,

47. It was so decided,

Article

48. The CHAIRMAN paid that sub-subparagraphs (b)i), (ii}
and (iii) would be taken together, while sub-subparagraph
(BXiv) would be treated sepagately. He reminded the Commis-
sion of the comments made by the Governments of Finland and
Japan (AJCN.9/347, pp. 17-2( and p. 36) regarding the relevance
of atticle 5. It was for the Commission to decide whether ar-
ticle § was relevant to all the situations in which the time of
payment was important, or whether it was (o be made clear that
the article applied only within the Model Law.

49, Ms. KOSKELQ (observer for Finland) said that her dele-
gation could not accept the idea that the introductory wording
should begin with: “For the putposes of the Model Law™, It was
essential to make it clear that ariicle 5 related solely o articles 6
and B of the Model Law.

50, Mr. DE BOER (Netherlands) said he agreed with the
obzerver for Finland that article 5 should relate to certain ar-
ticles only, and that the words “For the purposes of the Model
Law" would not be enough to achieve that end.

51, Mr LOJENDIO OSBORNE (Spain) and Mr. ERIKSSON
(observer for Sweden) supported the view that article 5 should
relate solely to articles 6 and 8.

52 Mr. BHALA (United States of America) said that his
delegation did not share the views of the observer for Finland.
Article 5 was an integral part of the Model Law and it worked
well. He suggested a three-siep analysis: in step one, the gues-
tion was asked when acceptance occurred, and the answer was
supplied in articles 6 and 8; i step two, the question was asked
what the sender’s obligation was on acceplance, the answer
being provided in article 4(6); in step three, the question was
then asked when payment of the receiving bank by the sender
had occurred, the answer being given in article 5. It was all
clearly laid out in the Model Law.

53. The observer for Finland would limit step three to the
case of “deemed acceptance”, but he could see ro reason to do
80,

54, Mr CRAWFORD (Canada) said he agreed with the
United States representative that article 5 was useful in respect
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of the Model Law az a whole. If (here were a conflict with
general laws, it could be limited to the relationships governed by
the Model Law but it should not be restricted to articles 6
and 8.

55. Mr FUJISHITA (Japan) said he agreed that the applica-
tion of article 5 should be resiricted to articles 6 and 8. The
Commission is not a proper forum to consider general provi-
gions on payment in afl situations.

56, Mr. GREGORY (United Kingdom) said that, as he had
understood the discussions in the Working Group, the pupose
of article 5 was to mitigate the effects of “deemed acceptance”.
The existing wording was thus too broad. The analysis by the
Government of Finland of the relationship between article 5 and
article 17 (AfCN.9/347, p. 19, third paragraph} raised some
legitimate concerns. He therefore supported the proposal that the
effect of article 5 dhould be limited to arlicles 6 and &, being
unable to see why it was necessary to define the time of pay-
ment for other purposes.

57.  Mr. BURMAN (United States of America) said that the
troubling concept of “deemcd acceptance” was complicating the
issue. There was a danger not only of a loss of symmetry in the
three steps his delegation had outlined but also of a distraction
from the need to accommodate newly emerging banking tech-
niques, without which the Model Law would be of limited
application from the outset. ‘The high-velume, high-speed com-
puter-based systems, and the new systems of nefting, were
findameatally different from the eaclier systems used New
legal relationships would aiige.

58. Mr. BHALA (United States of America) said, with regard
to a comment by the representative of the Uniled Kingdom, that
article 17 related (o an undetlying obligation whereas article 5
dealt with the settlement between the sender and receiving bank.

59. As for the reason for defining the time of payment, the
sender would wish to know when the liability arising from
acceptance by the receiving bank was discharged. Similarly, the
receiving bank wished to kmow when a receivable was received.
In both cases, that question was answered in article 5. It was
useful, in the interests of harmonization, for both (he sender
and the receiving bank to know when the obligation to pay
occumred.

60. The CHAIRMAN asked whether the United States delega-
tion wished article 5 to apply to all situations in which the
obligation to pay was discharged, inclyding insolvency.

61. Mr. BHALA (United States of America) said that his
delegation thought that article 5 should apply to the Mode] Law
only and not to insolvency. It simply did not wish to see any
further limitation on the scope of article 5.

62,  Mr. ABASCAL ZAMORA (Mexico) draw attention to the
teport of the Working Group (A/CN.9/344, para. 59) which
clearly indicated that the time when the obligation 1o pay oc-
carred wag not restricted to “deemed acceptance”,

63,  Ms. KOSKELO (observer for Finland) said that article 5
failed to recognize netting systems, referting them back (o the
applicable law. That might be regrettable but the Working
Group had, in fact, failed to achieve such recognition and article
5 wag thus capable of relevance to “deemed acceptance™ only.

64,  She could not agree that article 5 was not relevant to
article 17, since article 5(k)(ii) covered reimbursement by a
sending bank of a receiving bank through an account in a third
bank. Such a reimbursemnent would be a separate credit transfer
and thus might be covered by the Model Law. However, those
two provistons provided a different answer to the gquestion when
payment ovcutred; in article 17, it was the time when the third
bank accepted the payment ordet; in article S{b)ii) it could be
a different time.

65. The United States representative had explained that the
sender and receiving bank must know the time when the obliga-
tion to pay occurred. While that was wue, article 5 was not
getmane to the matter, The question was most likely to arise in
the event of insolvency, which would be covered by the appli-
cable faw,

66. The possibility envisaged in article 5 that the obligation to
pay might oceur on the day following the day on which the
credit was available for use was clearly contrary to the general
principles of law. It wonld be difficult, therefore, to adopt article
5 unless it was confined to “deemed acceptance”,

67. The CHAIRMAN said it was not clear whether there was
a general feeling among the members of the Commission that
some form of qualifying phrase was needed in arficle 5. He
suggested, therefore, that further discussion of asticle 3(b)(i),
(it) and (iif) should be suspended until sub-subpatagraph (iv) on
the topic of nefting had been discusged. A trend might then
emerge which would lead to an overall compromise accepiable
1o all.

The meesing rose ar 12.35 p.m,

Summary record of the 450th meeting
Monday, 17 June 1991, at 2 p.m.
[A/CMN.9/5R.430)

Chairman: Mr. SONG (Japan)

The meeting was called to order at 2.10 pm.

International Payments: draft Model Law on International
Credit Transfers {continued) (A/CN.9/341, 344 and Corr.l,
346 and 347 and Add.1)

Article 5 (confinieed)

. The CHAIRMAN invited the Commission to congsider ar-
licle 5(a) and article 5{&)1) to (ii).

2. Mr. CRAWFORD (Canada) said that, as the observer for
Finland had indicated at the previous migeting (A/CN.9/SR.449,
para. 64), there did appear to be a conflict between ar-
ticle S(8)ii) and article 17¢2}. Aricle 5 had not been in the draft
Model Law for long and an understanding of its intent and scope
was still developing. His interpretation of the words “another
bank™ in article S{bJ(ii} was that they referred to a bank w_ith
which the receiving bank did not have an existing banking
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relationship. Article 5(#Kiii), it would be noted, referred to the
cettal bank of the State where the receiving bank was located
and in that case the mile operated simply: the receiving bank was
paid when it received settlement at ity country's central bank,
That was unquestionable. In the case contemplated in article
5(b)iz}, however, if the words “another bank” referred to a
situation in which the receiviag bank was offered as settlement
a credit at a bank with which it had n¢ account or central bank
relationship, naturally it would be careful about accepiing the
credit. Accordingly, in that case the e had (0 be carefully
expressed along the following lines: if the receiving bank was
offered seitlement on the books of a bank which was not its
seitlement bank or a bank with which it had an established
relationship, then the settlement would be regarded as payment
only when the receiving bank used it

3. If a banker-and-customer relationship had already been
established by the receiving bank with the other bank, the case
would probably be covered by article 17(2), so that the insol-
vency example given by the Govemment of Finland in its wiit-
ten comments (A/CN.9/347, p, 19) might be decided under thar
provision, To cover the case where such a relationship had not
been established, it was better to have the mle in article 5{bj(ii),
with the risk of occasional unacceptable consequences, than to
have no rule at all.

4, Mr. BHALA (United States of America) satd that the sofu-
tion envisaged by the Canadian representative to the possible
conflict between article 5{b}i) and article 17(2) would work
well. There were now two ways of dealing with the matter. He
did not believe it necessary to talk in terms of the deletion of
article 17(2); the Cotunission was at present talking about a
relatively fimited problem and must be careful not to perform
radical surgery on the Model Law. The idea to preface the
introductory wording to aticle 5 with the words “for the pur-
pose of this Model Law” was acceptable and would cater for the
insolvency situation.

5. Mr. DE BOER (Netherlands) thought that if the Canadian
suggestion was that article 5{bNii} should include the words
“another bank with which there is no established relationship”,
difficultics would arise in determining with certainty whether
there was an established relationship or not. It would be umwise
not to limit the scope of atticle 5. The Model Law could not be
considered in isolation from insclvency law; the latter did not
generally refer to the time of a payment, but either to the general
law of obligations or to a specific law of obligations such as the
Madel Law. It would not be enough to include the words “for
the purpose of this Model Law" in the intzoductory wording to
atticle 5 in order to exclude the operation of insolvency law: that
intention must be made explici.

6.  Mr. ERIKSSON (cbserver for Sweden) said that the provi-
sions of article 5 were clearly needed in relation to articles 6 and
8, but they caused some problems in relation to articles 13 and
17. Nothing that had been said in the discussion of article 5 had
convinced him that the provisions of article 5 were needed for
any reasons other than those related to articles 6 and 8.

7. At the previous meeting (A/CN.9/SR.449, para. 57), the
United States representative had indicated that the Conunission
should look ahead to broader possible applications of the Model
Law. He could not agree with that approach. The Commission
must take care not to introduce into the Model Law sules that
might have consequences that could not be foreseen at the
moment. It should confine itself to applying the provisions of
article 5 in relation to articles 6 and 8,

8. Mr. BHALA (United States of Ametica) said that the
Commission had not considered the effect of excluding the

operation of article § in respect of all situations except deemed
acceptance. Moteover, his delégation was not secking to preju-
dice the applicaticn of local insolvency law.

9, M ABASCAL ZAMORA (Mexico) said that he had diffi-
culty in understanding the connection of article 5 with ar-
ticle 17(2) since in his view they related to different matters:
article 5 referred to the stage when a sender fulfilled the obli-
gation to pay and article 17(2} to the stage when a transfer was
completed and the obligation of the originalor was discharged.

10. The CHAIRMAN called for comments on article 5¢b }iii).

11.  Mr. LE GUEN (France) said that in his delegation’s view
article 5{b)(iii) as it stood was too restrictive in using the words
“when final settlement is made in favour of the receiving bank
at the central bank of the State where the receiving bank is
located”, From 1993 onwards any bank in a country in the
European Economic Community would be able to carry out any
bankiig operations in any other EEC State, even if it did not
have a physical presence in that cther State. The Community's
cenlral banks might therefore have to open accounts with, and
include in their payments systems, commercial banks which
were not physically located in their own State.

12, His delegation therefore wished article 5(bKiii) to be
drafted in broader terms along the following lines: “when final
settloment js made in favour of the receiving bank by a central
bank with which the receiving bank has an account”. Without
such an amendment, if the receiving bank was located in the
same State ag the central bank settlement by the central bank
would be immediate, whereas if it was located in a different
State settlement would take place under article S{bNii), ie. on
the following business day. He saw no reason why there should
be a one-dny difference in the time of comparable settlements
by central banks merely because of their geographical location,

13,  Mr. HARRIS-BURLAND (Commission of the European
Communities) suppotted the French proposal. The suggested
wording would spply to two situations not at present covered by
article S(pHiii). The first was when the receiving bank had a
branch in a State and that was the branch involved in the credit
transfer; it might be that the head office of the receiving bank
was in a different State. The branch might have an account with
the central bank in its own country, but under article 5(b)(iii) as
it stood that would not count, since the central bank making the
settlement had to be that of the country of the receiving bank
itself and not that of the country of its branch. Extending the
scope of article 5(b)(iii) as suggested would (ake account of the
situation in which a branch of the receiving bank had an account
with the central bank in the State where the branch was located.
That was not to imply that central banks had to open accounts
with such branches nor that branches should seek to have such
accounts, but if they did, article 5{b)(iii} should be worded so as
to cover the situation.

14. The other sitmation he had in mind was when the receiv-
ing bank did not have a presence in the territory of the central
bank in which settlement was made but maintained an account
relationship with it. In such cases there should be no objection
to final settlement being possible under article S¢b)Uiii).

15. The CHAIRMAN asked the Commission whether it con-
sidered that a branch or a separate office of a bank should be
treated as o separate bank for the purpose of article 5.

16. Mr. CRAWFORD (Canada) said that he had had instruc-
tions to agree to that suggestion but nevertheless thought it a
novel arrangement for branches of a single bank located in the
same State to have separate accounts at its central bank.
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17. Mr. SCHNEIDER (Germany) pointed out that a distine-
tion must be made between the provision of cross-border ser-
vices by banks and their having branches in other countries. It
wonld not be enough merely to add that branches were ragarded
as separate banks for the putpose of article 5. The EEC Second
Banking Directive allowed the provision of cross-border finan-
cial services withont the establishment of branches. He therefore
supported the French proposal.

18. Mr. GREGORY (United Kingdom) snid that, for the
purpose of article 3, branches of the same bank should be treated
ag geparate banks. That made sense, since in other provisions of
the Mode! Law which related to time there was generally a rule
that branches of banks should be considered as separate banks.
His delegation approved the French proposal and did not think
it wa: incompatible with providing that branches should be
treated as separate banks.

19.  Mr. BURMAN (United States of America) said that his
delegation also supported the French proposal.

20. M. EFFROS (International Monetary Fund) said that the
Commission should consider article 5(b)(iii} not only within the
coutexl of the European Economic Comununity but also in
regard to central banks located elsewhere. If a receiving bank
had an account with a central bank and that account was blocked
by exchange controls, as could happen in some countries outside
the Community, a credit to that account which was not freely
available should not be regarded as a final seitlement. The
Commission should therefore consider amending article 5(b Niii)
in the manner proposed by France but with the words “that is

freely available for use”, or wording to that effect, added a¢ the
end.

21.  Mr, LE GUEN (France) said that the changes suggested
by the Intemational Monetary Fund would not affect the Buro-
pean Economic Community but would have serious conse-
quences for central banks, Some covntries had mandatory re-
serves, in other wonds, deposits which commercial banks must
maintain at central banks. He understood the point about ex-
change controls but believed that, if it accepted the change in
question, the Conunission might well create confusion about the
time when payment was made by a cential bank in a situation
in which the amount of the payment equalled the amount of the
monetary resources which the receiving bank had to maintain at
the central bank. Consequently, he opposed the text supgested
by the International Monetary Fund.,

22.  Mr. HARRIS-BURLAND (Commission of the European
Communities) said that the point made by the International
Monetary Fund was also relevant to article 5(b)(i1) in connection
with a credit entered to an account of the receiving bank in
another bank, He supported the French representative’s view
that the Commission should not accept the text suggested by the
Fund.

23,  The CHAIRMAN said that if he heard no objection, he
would take it that the Commission adopted the French proposal
for article 5{bNiii).

24. Tt was so decided.

25. The CHAIRMAN invited the Commission to consider
subparagraph (bXiv) of article 5.

26. M. PELICHET (Hague Conference on Private Interna-
tional Law) szid that in its wrilten comments (A/CN.9/347,
p- 1), the Conference had proposed the deletion of the words
“applicable law and”. He recalled that during its discussion of
the provision, the Working Group had expressed doubts about

the reference to applicable law. It was not possible to speak of
interbank netting arangsments and applicable law in the same
provision since there was no particular national law 1o which
multilatera] petting settlements could be subject.

27. M. CRAWFORD (Canada) said that his delegation sup-
ported the proposal. He thowght it unnecessary for the Comrmis-
sion to investigate the manner in which national legal vystems
might regunlate interbank netting schemes. For the purposes of
the Model Law, it might be assumed that any bilateral or
multilateral netting scheme to which banks in countries adopting
the Model Law were a party would have a satisfactory founda-
tion in the legal system of the country concerned.

28. Mr. LE GUEN (France) said that hiz delegation also
supported the proposal. It did not think that all netting systems
were capable of offering puarantees of efficiency. The work
done by the Committee on Interbank Netting Schames of the
Central Banks of the Group of Ten Countries showed clearly the
need for caution in that regard. The Committee had recom-
mended a list of minimum criteria to be met by netting systems
in order for them to be regarded as valid by central banks. That
suggested the possible existence of netting systems which did
not meet those criteria. :

29, Mr FLINSHITA (Japan) said that his delegation thought
that the entite provision should be deleted. However, if the
majority of the Commission wished to retain it, Japan would
agree to that and to the proposal made by the Permanent Bureau
of the Hague Conference,

30. M1 NEWMAN (United States of America) said that hiy
delegation also supported the Hague Conference propasal.

31. With regard to the French representative's comments
ahout unsatisfactory netting schemes, he did not believe that a
new netting scheme would be approved by a central bank unless
it met the guidelines set out in the document prepated on the
subject by the Intemational Monetary Fund.

32, Mr. VASSEUR (Banking Fedemtion of the Buropean
Community) said that his delegation also supported the pro-
posal. It welcomed the fact that the Model Law referred to
bilaterat and mwltilateral netting systems. It hoped that the
Commission’s tepoit would contain the recommendation made
by the Working Group on Intemational Payments (A/CN.9/344,
p- 14, para. 61) that national legislators should review domestic
laws, especially laws dealing with bankmuptcy and insolvency,
with the objective of supporting interbank netting of payment
obligations.

33, Mr. LE GUEN (France) said that he did not share the
United States representative’s view that a central bank would
not approve an inefficient netting system. There was no fegal
obligation, at least under French law, for netting systems io
meet the minimal criteria set out in the report of the Group of
10. A netting system was essentially a contract between par-
ticipation banks and they therefore had the right to viganize
themselves as they wished, The repont of the Group of 10 said
that central banks should have the tfight to supervise netting
systems and in some cases the right to say that such systems did
not mest the minimum criteria, but it did pot actually recom-
mend a control mechamsm, His delegation did not want a
substandard netting system to be treated under article 5(b Jiv) as
if it were making valid payments. He therefore proposed the
addition at the end of atticle 5(EKiv), to govern the entirety of
sub-subparagraph (iv), of the words “provided the rules govern-
ing the system are compatible with this law”, or werding to that
effoct,
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3. Mr. CRAWFORD (Canada) said that, while he under-
stood the desire of the French delegation that aberrant nefting
systems should not be recogmized, it would be wrong for the
provigion to be worded in such a way that it afforded the pos-
sibility of a broad inquiry as to whether the rules of a given
system were compatible with the Model Law. All central banks
were well aware of the recommendations of the Group of 1) and
multilateral settlement schemes were under the supervision of
ceniral banks everywhere. An alternative to the French proposal
might be to provide that bilateral and multilateral netting
schemes were to be congidered acceptable provided that they

were acceptable to the central banks of the places where they
operated.

35.  Mr, NEWMAN (United States of America) agreed with
the representative of Canada as fur as multilateral funds transfer
systems were concerned. The question of bitateral netting
schemes way quite a different matter: in that case, two banks

exchanging messages and settling net were of no concem to
central banks,

36. Mr. CRAWFORD (Canada) replied that in countries
where the capital adequacy rules of the Bank for International
Settlements were being enforced vigorously, ceniral bank super-
visors weie very interested in bilateral netting amangements
because banks relied on them to depress their net claims against
other banks to their net amount.

37, The CHAIRMAN observed that the supervisory authori-
ties envisaged in the suggestion by the representative of Canada
might not exiat in all States. If the wording suggested by France
was altered to read “the law” instead of “this law"”, the point
would be covered.

38, Mr. LE GUEN (France) said that his delegation believed
that, although some netting systems were very new, netling
systems should be mentioned in the Model Law in order to
accord them some sort of recognition. With such a complicated
matter, however, it was necessary to proceed very cautionsly.
The Chairman's suggestion to change the words “this law” to
read “the law” was open to the objection that for multilateral
netting systems to be effective they must be legally valid,
possibly under several different legal systemy, the words “the
faw” could give rise to the operation of a whele range of laws,
a situation which would be conducive to ugcertainty.

39. Mr. GREGORY (United Kingdom) endorsed the views
expressed by the representatives of Canada and the United
States. His delegation’s preference was for leaving the text as it
stood but with the deletion of the words “applicable law and”.
The question of the validity of bilateral or multilateral nettihg
systems could safely be left to be determined by whatever rules
were valid under the system applicable to them in the different
countries concermeil; in many countries they would be subject to
supervision on an individueal basis by central banks of some
other body.

40, Mr. TCHERNYCHEY (Union of Soviet Socialist Repub-
lics} agreed.

41. The CHAIRMAN said that, unless he heard any objection,
he would take it that the Commission approved the text of
article S{b)(iv) with the deletion of the words “applicable law
and”.

42, Kt was 30 agreed.
43, The CHAIRMAN reminded the Commission that it

should take a decision on the recommendation by the Working
Group to which the observer for the Baoking Federation of the

Evropean Community had referred. He suggested that the
Commissien should state in its report that, in adopting ar-

ticle 5(b), it had taken note of the Working Group’s recommen-
dation.

44, I was so agreed.

45. The CHAIRMAN invited the Commission to consider
atticle 3(c}.

46. Mr. BERGSTEN (Secretary of the Commission) said that
the observer for The Hague Conference on Private International
Law had informed him that the suggesiion made by the Perma-
nent Bureav of the Conference to delete article 3(c) (AJCN.9/
344, p. 32) might be taken care of instead through dralting the
provision in such a way as to make it clear that it referred to
rvles of law penerally. The observer for The Hague Conlerence
had made an alternative suggestion with regard to subpara-
graph {c). namely to resimcture article 3 by inserting, in the
introductory wording to the article, words to the effect that pay-
mtent should take place in accordance with subparagraph (a} or
subparagraph (&), thereby obviating the need for subpara-
graph (¢} altogether.

47, The CHAIRMAN said that was an interesting suggestion
bart it went beyond the scope of the present diccustion. His own
suggestion was that a form of words such as “for the purposes
of this Model Law"* should be introduced in such a way az to
appily not only to asticle 5 but to articles 6 and 8 as welf. The
Commission might wish to reflect on the implications of that
suggestion and in the meantime take up asticle 6.

Article 6

48. Mr. CRAWFORD (Canada) svaid that the concept of
deemed acceptance had beea incorporated in the drafi in an
attempt to guard agninst the vice of jnertia which affected the
opetation of the intemational banking systen. In his view, that
left the problem solved in an unacccpiable manner. It might be
better to punish the vice of inactivity instead of deeming it to be
something which it wag not.

49. On very practicai grounds, scnders of payment orders
might feel that the Model Law gave them less than they de-
served if, through the operation of its deemed acceptance rule,
they found that they had an unwilling representative in a bank
abroad. A receiving bank which was bound to implement a
payment order only by virtue of having nissed the deadline for
rejecting it was a poor representative of the sender nnd.:m
unwilling participant in the credit transfer. In his view, that klmd
of delay in executing a pryment order should be penalized in a
way which affected the reveiving bank only, and not, as would
be the case under the existing penalty provisions in the Model
Law, the sender as well. He therefore recommiended providing
for an inlerest penalty based on the length of delay.

50, Mr. BHALA (United States of America) said that the
representative of Canada had suinmaiized the problem perfcctly
and had shown why the remedies at present available in regard
1o article 6(2)(a} and article § wers uwnsatisfactory. He felt that
the Canadian proposal was a satisfactory basis on which to
advance. [t was a good idea to treat inmctivity as a delay
problem, an area in which the Model Law worked weﬂ rather
than penalize the sender by attaching bim o a recerving bank
that was pursuing his interests in a dilatory maoner. He thought
that inferest on the amount of the payment order that had been
delayed might be a fitting penalty.

51, Mr. NEWMAN (United States of America), speaking
from an operational perspective, said that very few banks
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processed payment orders on a real-time on-line basis; most still
used the batch mode. That meant that, for several reasons, it was
not until the following meming that they knew whether they had
funds available to execute payment orders or whether there were
problems entitling them to reject a payment oxder on the execu-
tion date. It would therefore be nnreatistic for the Model Law to
contain a rule to the effect that a payment order was deemed
accepted if the transaction had not been processed by the bank
and the bank had had no opportunity to reject it.

52.  Mr. GREGORY (United Kingdom) said that the Canadian
proposal merited consideration. It was his undersianding, how-
ever, that the rules regarding deemed acceptance entuiled that a
payment order must ¢ither be accepted or rejected; a bank re-
ceiving 2 payment otder was under an obligation to take action,
as distinct from an obligation to pay compensation. His delega-
tion had proposed in its written comments (A/CN.9/347, p. 57)
the addition to article 6 of o paragraph 2 bis providing for an
extra day for rejection of a payment oxder.

53. Ms. KOSKELO (observer for Finland) said that in her
view the only penalty arising from late execution following
deemed acceptance would be payment of compensation for
interest. In the light of the considerations put forward by the
United States delegation there might be some advantage in
clarifying the circumstances in which deemed acceptance counld
be claimed to have occurred and in which consequential dam-
ages might be payable due to failure by the receiving bank to
take action, The proper context for such a discussion would be
paragraph 8 of asticle 16. It should be bome in mind that the
conicept of deemed acceptance wag very useful in ensuring that
banks fuifilled their obligations, but banks must also be afforded
the possibility of rejecting » payment order.

54, Mr. BHALA (United States of America) said that the
Canadian proposal was a significant contribution to the discus-
gion. The point to be emphasized was that a receiving bank had
0 duty to give notice of rejection, as was affirmed by the exist-
ing text of article &(3).

55, Mr. NEWMAN (United States of America) said that
aticle 6(3) should make provision for an additional day for

rejection, thus taking accomnt of the point made by the represen-
tative of the United Kingdom.

36, M. GREGORY (United Kingdom) 3aid that in some, but
oot all, cases an extra day allowed for rejection would be exces-
sive. Problems arose only in the case of deemed acceptance:
other methods of acceptance all required the receiving bank to
take specific actipn for which it should not need any additional
time for reflection. His delegation’s suggestion wasz merely to
take into account those cases in which the exira day was in fact
needed for rejection.

37, Mr. POTYRA (observer for Austra) said that, in practice,
2 bapk could not be deemed to have accepted a payment order
if it had not had time to process the order, and that should be
the criterion in establishing time-limits. His delegation sup-
ported the suggestion made by the United States, in the interests
of avoiding unnecessary complexity in the Model Law.

58. Mr. ABASCAL. ZAMORA (Mexice) said that the
Canadian proposal should be explored in greater depth, particu-
larly in view of the considerations raised by article 8 and the
need to ensure restitution in the event of negligence on the part
of 3 bank which failed to execute a payment order without
stating that it had rejected it. He did not think that the issue was
the same as that raised by article 16, Jf there was to be a notion
of deemed acceptance, thers should equally be a notion of
deemed rejection.

5¢9. Mr. SCHNEIDER {Genmany) said that the mle applicable
in the countries of the European Economic Community was for
a two-day time-limit, which would adequately meet the concems
of both the United States and the Austrian delegations, How-
ever, a solution might be found in the context of asticle 10,

60. The CHAIRMAN said that the deemed acceptance ap-
proach scemed, despite somo divergences of view, lo enjoy
broad support, but that adjustments would have to be made to
take account of concems telating to time-linits,

The meeting rose at 5.05 pm.

Summary record of the 451st meeting
Tuesday, 18 June 1991, at 9.30 a.m.

[AJCN.9/SR.451]
Chairman; Mr. SONO (J apan)

The meeting was called to order at 940 am.

International Payments: draft Model Law on International
Credit Transfers (continued) (AJCN.9/341, 344 and Corr.1,
346 and 347 and Add.1)

Article 6 {continued)

L. The CHAIRMAN recalled that, in the course of the discus-
sion of article 6 at the previous meeting, there had been a clear
majonity in favour of the concept of “deemed acceptance”. That
had been the decision reached, although altemative paths fa-
voured by some delegations had been examined. It had become
clear that the concems of all could be accommodated and the
desired goal achieved by adjustments to the timing contained in
the existing mules.

2 Mr. GREGORY (United Kingdom) said there was no doubt
that the main concem was one of liming. He agreed with .the
suggestion by the United States representative that a possible
solution was the provision of an extra day for notice of rejec-
tion. Consequently, on behalf of his own delegation and of the
delegations of Capada and the United States of America, h?’
proposed the insestion of the words “the business day following
in the lagt sentence of article 6(3) before the words “the execnu-
tion date”. A consequential change to article 6(2}{a) was then
needed, the words “execution under aricle 10" being repﬂnced
by “giving potice of rejection under paragraph (3} below".

3. 'Thus, if the bank accepted a payment order, it would do s0
under subparagraphs {b}, (c) and (d), If it did not act, the first
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question would be whether subparagraph (a) applied, with due
regard for paragraph 3 and whether payment had been received.

4.  Where an extra day was already allowed under article 5 in
respect of certain means of payment, the times ajlowed in ar-
ticles 3 and 6 would nun concurrently, there being nv question
of adding any other additional days to the time period.

5. Mr POTYKA (observer for Austria) said he supported the
proposal to add an additional day in article 6(3). However, as
the repregentative of Germany had indicated, the issne should
also be considered in connection with article 10. If an exira day
were allowed for the rejection of a payment order, a bank might
have the duty under article 10 to execute a payment order that
it had not yet accepted. The problem could be solved by allow-
ing an additional day for execution under article 10.

6. The CHAIRMAN suggested that discussion of the effect of

the proposal on atticle 10 should be postponed until the propesal
had or had pot been accepted.

7. Mr. VASSEUR (Baoking Federation of the European
Commwnity) said that he wished to draw the Commission’s
attention to the interrelationship between the Model Law and
national legislation dealing with money-laundering in relation to
organized crime. Many countries had laws which required banks
to report suspected instances of money-laundering. In such a
case, they were required to suspend execution of the credit
transfer or payment order, If so ordered by a cowt, the suspen-
sion might be for an extended period. The prefemred procedure,
however, wag that the bank concerned should not reject the
payment order bul execute it, if all wag in order, after a period
of, perhaps, several days.

8. ‘That procedure wounld give rise to a conflict with the Model
Law, which provided for acceptance of “deemed acceptance”
within a fixed time-limit. European bunks were concerned that
the text should be made more flexible, so that such a conflict
could be avoided.

9, The CHATRMAN said that questions such as mioney-laun-
desing or foreign exchange controls were outside the scope of
private law. Consequently, it had been decided that they should
be axcluded from the Medel Law.

10,  Mr. HERZBERG (observer for Israel) said he agreed with
the proposal put forward by the representative of the United
Kingdom. He suggested, however, that the Drafting Group
should address the question of defining “day” or “business day”
in connection with time-limits. If “day” meant “business day”,
there was a definition in article 10(4), but the formulations
varied from anticle 1o article.

11, Ms. KOSKELO (obzerver for Fintand) said that, if the
proposal to add an extra day for acceptance in article 6(3) were
adopted, it would still be necessary to provide a time of execu-
tion in the case of “deemed acceptance”. For example, if 2
payment order were received on day one, and there were funds
available in the account, the proposed snticle 6(3) would give
rise to “deemed acceptance” on day two. It was therefore clear,
as the observer for Austria had said, that a ncw e was necded
in article 10 to provide yet another day for execution, i.e. exe-
cution would take piace on day three.

12.  Mr. ERIKSSON {(chserver for Sweden) said the proposal
by the representative of the United Kingdom would usefully
resolve the problems discussed in the previous meeting, He
would be able to accept il provided thar a furthex change in
article 6(3} were made, as proposed in his Govermnment's written
comments (A/CN.9/347, p. 45) that notice of rejection should

be piven at the earliest possible time, since that was in the
sender’'s interests.

13, Mr, KAKOLECKI (observer for Poland) said that the
proposed extra day would allow for the case when a payment
order was peceived [ate in the day. He also supported the
Swedish proposal, which would encourage notificalion of rejec-
tion on the same day where that was possibie.

14.  As for the question of money-laundering, it might, per-
hapg, be considered in the context of the final provisions.

15. The CHAIRMAN said that, unless there was strong sup-
port among the members of the Commission for dealing with the
issue of money-laundering m the final provisions, he would
assume that the Commission’s basic approach remained un-

changed.

16. Mr. CRAWFORD (Canada), replying to the observer for
Fanland, said that the proposal infroduced by the representative
of the United Kingdom did not entail the addition of yet another
day. The key to understanding the proposal was that acceptance
oceurred only because it was “deemed” so to do. The duty to
execute arose under amticle 7, If there was a failure to execute
or to reject within the prescribed time-limit, then execution
would be late, and a liability for value or interest would be
incurred as provided for in asticle 16.

17. Mr. SCHNEIDER (Germany) said he had a purely edito-
rial change to propose. Since subparagraphs (&), (c) and (4) of
patagtaph 2 related to the normal process of acceptance by
conscious act, he proposed that they should be renumbered {a),
(b} and (c}. The excepticnal case, “deemed acceptance”, would
then become subparagraph (d).

18. He agreed with the observer for Finland that it was nec-
essary to congider the relationship between articles 6 and 10
Only one extra day was needed so that, if it were provided in
article 10, there was no need for it in arsticle 6. If two exten days
were provided under article 10 and a further day under asticle 6,
then banks would be able to wait up to thiee days before reject-
ing the payment order without any interest becoming payable;
that would be very nice for the banks.

19, There was no need to deal with the question of money-
laundering in the context of the Model Law. The Model Law
had, of course, to be consistent with criminal and supervisory
law, but that would be accommodated by appropriate inferpreta-
tion and the rules for the subjection of contract law to other faw.

20, Mr. HUANG Yangzin (China) said he agreed with the
proposal by the representative of the United Kingdom, He also
thought that the Drafting Group should consider the matter of
time of acceptance, execution and rejection in relation to the
Model Law as a whole.

21. It would be useful if the question of money-laundering
were mentioned at the end of the Model Law.

22, U NYI NYI THAN (observer for Myanmar) said that
money-laundering was a gertous Factor in diug-trafficking, a
problem that his Govemnment had been combating sinee 1948.
He agreed with the representative of China and the observers for
Poland and the Banking Federation of the Europeaa Commumnity
that it should be covered in the Medel Law.

23 Mr. HERZBERG (observer for Israel) said that, while
he recognized the importance of nioney-laundering in drgg-
trafficking, he thought it was a matter for national legisiation
and not for the Model Law.
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24. The CHAIRMAN said that it was a problem to be dealt
with by the proper organizations. If there were any further
comments ont the matter, he would ask the members of the
Commission for an indicative vote,

25 Ms. KOSKELO (observer for Finland) said that, despite
the assuraoces given by the representative of Canada, she wag
still concerned about the effect on article 10 of the proposal
concering article 6(3). As she understood it, if 2 payment order
was received and funds were available on day one, the proposal
would mean that the order would be deemed to have been
executed at the end of day two and, according fo article 10,
interest would be payable as from and including day (wo. It was
unclear what would happen if execution actually took place on
day three. The proposal did not seem to provide for an interest-
free extra day.

26. Mr. NEWMAN (United States of America) said that the
izsue under consideration was not the receipt or payment of
interest by banks, but the value date~or execution or payment
date—of a payment order. The reason for proposing an extra day
in article 6 was to provide for the case of payment orders that
were received late in the day when the payment systems had
closed down. In such a case, time was needed for investigation,
which might not be completed until the following day. If an
order were rejected on the day following the receipt of the
credit, the baok concerned would claim one day’s interest. There
wag ne question of trying to eliminate interest: what was sought
was execulion on the value date and the ability, if a problem
aroge, 1o reject » payment order on the following day.

27.  Mr. LIM (Singapore} said that the observer for Findand
had raised a real problem of concept and drafting, Under ar-
ticle 6(2) and (3) as they stood before the proposed amendment,
the time of execution was linked with the timing under ar-
ticle 10 but, if asticle 6 were amended to include the words
“business day following” the execution date, with the conse-
quential change in subparagraph (a), there would be a discrep-
ancy between the two articles. Asticle 10 provided that the bank
was required to execute the payment order on the day it was
received whereas, under the nmended atticle 6, the bank would
not be required to reject an order until the day after receipt.

28. The CHATRMAN said that the question of the interest
payable, raised by the observer for Finland, could be dealt with
under article 16.

29.  Mr. GREGORY (United Kingdom) said that it was im-
plicit from the structure of the Model Law and the order in
which the articles appeated that execution did not have to take
place until after acceptance. If that was not cleatly understood,
it should be made explicit.

30.  In one of the examples given by the observer for Finland,
where payment for an ordes was reccived on day one but the
bank did nothing, no notice of rejection being given, the result
was that the order was deemed to have been accepted at the end
of day two and the bank was then required, under article 7. to
execute the order in the time given under article 10. If article 10
had no retrospective effect but applied only from the moment of
acceptance, it would be at that moment—on day two—that the
bank was required to execufe the order. Interest would not
normally be payable from the day the payment was received but
only from the day that the bank was required to executs the
payment order.

31,  As for the suggestion that a bank might gain financially
by holding paymens orders and then rejecting them at the end of
the specified period, it was his own opinion that, if a credit
transfer were not completed and the “money-back”™ guarantee

operated, interest would have to be paid from the day the pay-
ment was recejved. In other words, a bank which had received
a payment order with cover and then rejected it in the time

allowed would have to return the money with interest, if it had
held it for the two days allowed.

32, M. POTYKA (observer for Austria} said that it would be
a wagte of time to become involved in a complicated exercise to
redraft article 10(1) in order to provide an extra day, when
article 6¢3) provided that aotice of rejection must be given not
Iater than on the execution date. Al that was peeded was to
provide, under article 10, for one more day for execution or
rejection. That would avoid such anomalies as providing that an
order could be rejected after the execution date or the date on
which it was deemed to have been accepted. Acceptance should
not be mingled with execution.

33, The CHAIRMAN said it seemed to be the prevailing view
in the Commission that an additional day should be provided for
the purposes of articles 6 and 10 and that sitwations in which a
receiving bank would have two additional days should, if pos-
sible, be avoided. If that approach was acceptable, a small ad
hoc drafiing group might be set up 10 prepare a text.

34.  Ms. KOSKELO (observer for Finland) drew attention to
the provisions conceming cut-off fime in arficle 10(4), which
should be taken into account in discussions on the need for an
additional day.

35, Myr. BHALA (United States of America) said that, while
he would be happy to serve in an ad hoc drafting group, it might
be possible to solve the problem without one. The Commission
was dealing with a very narrow problem, arising only in the
event of deemed acceptance. Since execution could not take
place before acceptance, there was no need for concem about
execution until day twe. If execution did not take place until day
three, it would be with a value date of day two.

36. Mr. ADEDIRAN (Nigeria) proposed that article 6(3)
should remain as it stood but that article 1) should be
amended by the insextion of the words “but not later than the
day of acceptance” before the word “unless” in the second line,

37.  With regard to drug-trafficking, the conflict between the
application of the Model Law and that of the national narcotics
lawsg merited examination.

8.  The CHAIRMAN said that, while the Commission at-
tached greal tmportance to the problem of money-iaundering
and drug-trafficking, it was not competent to deal with such
problems, which should be left to the appropriate bodics. Having
noted from a show of hands that mere than two thirds of the
members of the Commission agreed with that approach, he said
that, if he heard no objection, he would take it that the Conumnis-
sion did not wish 1o include any rules on the subject in the
Mpdel Law.

0, If was so decided.

40. Mr. GREGORY (United Kingdom) said that hiz delega-
tion was still in favour of the principle of “same-day” execution
anel did not, for the moment, wish to commit itself o making
any adjustment to article 10 to provide an extra day. The prob-
lem the Commission had been discussing refated only to the
narrow isyue of deemed acceptance.

41. The CHAIRMAN said that there seemed to be a general
feeling that one more day might be sequired for execution
purposes, and a number of suggestions had been made to that
effect. He would prefer, however, that the appointment of an ad
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hoe drafting group be postponed until the debate on atticle 10(1)
had been completed.

42, In any case, he took it that the Commission agreed, in

principle, that an extra day shonld be provided for deemed
acceptance,

43, it was g0 decided,

44. The CHAIRMAN invited comments on the German pro-
posal that the order of the subparagraphs in article 6(2) be
changed, subparagraphs (&), (¢} and (d)} being renumbered fa),
&), and (c) and subparagraph (@} becoming subpasagraph (d).

45. Mr. GRIFFITH (observer for Australia} and Mr. SAFAR-
IAN NEMATABADI (Islamic Republic of kan) said they sup-
potted the proposal.

46.  The German proposal was adopted.
Article 10

47, M, SCHNEIDER (Germany) said that there were tremen-
dous differences between the various payment systems in the
world. Advanced electronic systems were nsed in the United
States but many transfer systems in Europe were paper-based.
Furthermore, many (ransactions in Burope were carted out not
by cheque but by credit trapsfer. The result was that many
miltions of payment orders reached the European banks every
day and, if the Model Law were adopted for domestic as well as
intemational transfers, the position of small and medium
banks—which would be incapable of executing all the payment
orders on the day they were received-—should be taken into
account.

48. If, as he feared it might, the Commission accepted the
“money-back” puarantee, the appropriate routing would need to
be known so that the risks involved in executing a payment
order could be assessed, and such inquiries took time.

49. He pointed out that, while the Commission was dealing
with the problem of harmonizing intemattonal law, some paral-
lel efforts were being made to harmonize regional faw. The
European Community had quite recently adopted a recommen-
dation dealing with the question of the execution date and it had
included a rule providing an extra day for execution. The banks
in European countries really did need that extra day,

50. Mr. HUANG Yangxzin (China) proposed that, in anicle
10(1), the words “on the day it is received” should be replaced
by the words “on the day it is accepted”.

51, The CHAIRMAN recalled the Commission’s view that
acceptance of a payment order was implicit in article 10(1). The
Drafting Gsoup should ensuge that the final text brought that
point out clearly.

52.  Mr. DE BOER (Netherlands) said he supported the prin-
ciple of “same-day” exccution and failed to see why the rule
goveming cut-off time was not considered relevant thereto. He
understood that banks in some countries tended to set the cut-
off time very carly in the day, sometimes even before opening
time. That practice gave them in effect an extra day for exe-
cution.

53.  Mr. SOLIMAN (Egypt) said that, when discussing the
time for the execution of payment orders, the Commission
should take into account the fechnical possibilities available to
she various States. He supported the proposal that an extra day
be provided for the execution of payment orders and thought

that the appropriate amendment should be made to article 10(1)
and not (o article 6,

534. Mr. VASSEUR (Bankiug Fedemtion of the Buropean
Community) reiterated his Federation’s written comment {Af
CN.9/347, p. 68) that the rule requiting a receiving bank to
execute a payment order on the day it was received was too
strict, Under the terms of the Buropean Community recommen-
dation of 14 February 1990, a beneficiary’s bank had (o execute
a payment order on the day following receipt of the related
funds, uniess a later dale was stipulated.

55.  Problems might asise if there were different mles for
transfers inside and outside the European Community. He
therefore suggested a modificarion of article 10(1) to the effect
that a receiving bank was required (o execute a payment order
not later than on the day after it was received. The time required
for acceptance had obviously to be taken into account.

56.  Moreover, in the Federation’s view, the text should make
it clear that, in accordance with article 3, agreements contrary to
article 10 would be expressly permitted.

57.  The CHAIRMAN pointed out that it had already been
decided that acceptance miust have taken place before ar-
ticle 10( 1) would apply.

58. Mr. LE GUEN (France) said he agreed with the argu-
ments of the Genman representative, To stipulate that a receiv-
ing bank would be required to execute a payment order on the
day it was received would cause np problems for banks operat-
ing electronic transfer systems, However, the Model Law was
intended to apply to paper-based transfers also. It was unreason-
able te impose a “same-day” rule on banks carrying out the
latter type of operation.

59. It seemed 1o be rather hypocritical to set a cut-off time so
early in the day that, for example, orders received shortly after
9 am, would be regarded as having been received on the follow-
ing day. In countties govemed by civil law, it was He general
mule and not the exception that was important. If a judge had to
apply the Model Law he would apply the general rule and, if
the general rule were not appropriate for a large part of the
transfers covered by the Model Law, there would be difficulties
of application.

60. He therefore proposed that article 10(1) be amended to
require the receiving bank to execute a payment order not later
than on the day after it was received. That would not, of course,
rule out execution on the day on which it was received.

61. He agreed with the cbserver for Austria that, if the time-
limits in atticle 10¢]) were extended by one day, all the problems
arising under article 6(3) would also be solved.

62. ‘The CHAIRMAN asked the represemtative of France
whetlier he was opposing article 10(4) on the grounds that a
bank could tet an arbitrary cut-off time.

63. Mr. HERZBERG (observer for Lsrael) said that it was
comunon banking practice to set a cut-off time which matked the
end of one business day and the beginning of the next. That was
something that could not be ignored in the Model Law.

64. Mr. LE GUEN (France) saict he was not opposed to article
10(4) as such. He simply did not think it desirable that the
possibilities of article 10(4) be used to solve the general prob-
lem of the time of execution.
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65. Mr. BHALA (United States of Americn) said that he
agreed with the Netherlands representative that the answer was
to set an appropriate cut-off time. He guite understood that
different payment systems and different means of trapsmission
were nsed and had not, in fact, stated that rthe “same-day”
system should apply to paper-based transfers. There could be
one cut-off time for the latter and one for electronic transfers.
He was puzzled, however, at the use of the word “hypocritical”
by one speaker, since he had thought there was a basic wmler-
standing regarding freedom of contract.

66, Mr, CONOBOY (United Kingdom} said he agreed with
the repressntatives of the United States and the Netherlands
concerning the relevance of the cut-off time in overcoming
difficulties experienced with some payment systems in some
countries. He did not believe that, as a general rule, a bank
shionld be given an extra day to execute a payment order when
it had already accepted that order and had received payment
That would build a “float” into the bankihg system.

67, The representative of Germany and the observer for the
Banking Federation of the European Community had referred to
the transparency recomunendation of the European Community.
That recommendaticn had no binding legal force. If UNCITRAL
were to adopt a different rule, it was not impossible that the
European Commwnity might accept the UNCITRAL standpuoint
and iniroduce a “same-day” rule, He noted, in that connection,
the commtent by the Commission of the European Communities
{AJCN.9/347, p. 7Q) that endeavours to induce banks to execute
payment ordess on the day they were received were, therefore,
in principle (o be welcomed.

68. Replying to the representative of Germany, he said that,
if there were a tule stating that the receiving back might execute
a payment order on the day after it way received, it would be
necessary to consider how that would affect other provisions of
the Model Law, such as conditions regarding the completion of
payment, discharge, etc. He supported the adoption of ar-
ticle 10(1) a= it stood.

69, Mr. HERZBERG (observer for Israel} said he agreed witl
the remarks made by the representatives of the Nethertands, the
United States and the United Kingdom. Most banks had a cut-
off time which reflected the possibility of executing a payment
order on the business day on which it was accepted.

70. Mr. KAKOLECKI (observer for Poland) said that it
would be difficult for his Government to accept and apply such
a rigid provision. He therefore supported (he position of the
French delegation and the Banking Federation of the European
Commnunity.

71.  Mr. POTYKA (observer for Ausiria) said he agreed with
the views expressed by the representatives of Germany and
France and with the written cotiments by the Govemment of
Switzerland and the Commission of the Eurepean Communities
(AJCN.9/347). He pointed out hat, though the Comniission of
the Eurepean Communities bad indicated that it would welcome
endeavours (o induee banks to execute payment orders on the
day they wete received, the subsequent paragraph had S}lggcsfed
that a possible compromise might take the form of stipulating

that the execution of a payment order must take place no later

than the following day. He alse supported the French represen-
tative’s view on cut-off times.

72, Mir ERIKSSON (observer for Sweden) said he supported
the “same-day" system, It was crucial that banks be given the
time they needed to decide whether to accept or reject a pay-
ment order bt, if that were done, banks would not need extra
time. Article 10(1) should thercfore be adopted as it stood, and
changes should be made only to atlicle 6.

73, M1 IWAHARA (Japan) said he, too, supported the
“sume-day” system,

74.  Mr. LOJENDIO OSBORNE (Spain) said that article 10(})
should be amended to require payment orders to be executed on
the day following that on which they were received. It would
also be necessary to provide for the possibility of executing a
payment order at an earlier date, 30 as to f{acilitate the broadest
general acceptance of the Model Law.

75. Mr. BISCHOFF (observer for Switzerland) said that,
while a bank had every interest in executing payment orders on
the day they were received, additional inic might be needed, for
instance, if the bank received a conditional order and had to
consult its legal department on the subject. Moreover, under the
law in force in his country and others, banks were required to
trace the path followed by money if there was a suspicion of
laundering. That took time, so that the requirement of an extra
day waz quite justified.

76, Mz, LIM (Singapore) said that it was essential that traders
should be able to rely on the instant execotion of payments. He
therefore supported the “same-day” rule. There was no need for
an extra day under either article 6 or 10; if problems arose, the
setting of an eadier cut-off time would provide the needed
flexibility.

77.  If, however, the Commission wished to provide for an
extra day, atticle 10{1){a} should be amended so as to allow for
an eatlier as well ag for a later date, Alternatively, the concermns
of some delegations might be met by applying to asticle 10 the
possibility of variation by agreenient under article 3.

78. Mr. ABASCAL ZAMORA (Mezico) said that serious
problems could be created in an international credit sransfer
involving six or seven banks if the process were slowed down
by an extra day at each stage.

79,  Mr. SAFARIAN NEMATABADI (Islamic Republic of
Iran) said that, since an extra day was being granted uqder
article 6, it was unnecessary to grant a further day under article
10. He was thus in favour of adopting article 1) as it stood,

20. Mr. SKELEMANI (observer for Botswana) suid Ih?l an
exfra day was sometiniea needed to cover situations in which a
bank, for good reason, could not execute an order on the day on
which it was received,

The meeting rase ar 1240 p.m.
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Summary record of the 452nd meeting

Tuesday, 18 June 1991, at 2 p.m.

[A/CN/.9/SR.452]

Chairman: Mr. SONO (Japan)

The meeting was called to order at 2.15 p.m.

International Payments: draft Model Law on International
Credit Transfers (continued) (A/CN.9/341, 344 and Corr.1,
346 and 347 and Add.1)

Article 10 (continued)

1. Ms. KOSKELO (observer for Finland), referring to article
10¢1), said that if the receiving bank did not execute the pay-
ment order on the day of its receipt, it would not malter because
deemed acceptance would not take place until the end of day
two, and therefore the bank would not incur any harmful conse-
quences for failure to observe the same-day rule. The rule set
forth in article 10(1) should not cause the Commission any
difficulty, because if there was no deemed acceptance until the
end of day two, then in effect the same-day rule merely had the
character of a recommendation. Since at the previous meefing
(A/CN.9/SR.451, para, 43) the Commission had decided in
principle to allow an extra day for deemed acceptance, she
failed to see why there should be any argument about the same-
day rule.

2. Mr, SCHNEIDER (Gemmany) said his delegation believed
that the Model Law should provide for an extra day as a general
rule, in particular to cater for the problems of small banks and
regional banks. Banks which wished to follow the same-day rule
could incorporate it info their individual contracts, The United
Kingdom delegation had said at the previous meeting that a
recommendation by the Commission of the European Commu-
nities had no legal force. His own delegation was not convinced
by that argument and thought that the Commission of the Euro-
pean Communities expected its recommendations to be fol-
lowed; if they were not, it would convert the recommendation
into a directive.

3. Mr. CRAWFORD (Canada) said that in his delegation’s
opinion the important principle was same-day execution. It
believed that those delegations which found difficulty with that
principle should be content to rely on the opportunity to secure
additional execution time which their banks were afforded by
the power to set cut-off times under article 10(4). However, it
was essential to ensure that banks could not secure an additional
day through an amended article 10 and yet another by setting a
self-serving cut-off time. In his opinion, therefore, it would be
necessary to re-examine the cut-off time provision in order to
restrict that freedom somewhat, but that might be difficult to do
becanse banks which adhered to the same-day execution rule as
a norm for their market had to be kept in mind as well.

4. Mr. KOMAROV (Union of Soviet Socialist Republics) said
that his delegation approved article 10(1) as drafted by the
Working Group. The provision seemed perfectly reasonable and
consistent with the general principle of freedom of contract. His
delegation understood the concern expressed by a number of
delegations about an additional day for the execution of orders
and was prepared to consider any compromise proposal on that
subject.

5. Mr. BHALA (United States of America) said that al the
previous meeting (A/CN.9/SR.451, para. 66) the United Kingdom

representative had indicated that the real reason for upholding
the same-day execution principle was that a “float” of funds
could easily build up in the banking system if it was not adhered
to. That referred, of course, to the situation in which the receiv-
ing bank would have the use of the sender’s funds for a day and
could invest them overnight.

6. Another point was the so-called “multiplier effect” pro-
duced by a system under which the originator sent a payment
order to his bank on day one and execution occurred on day two;
the bank then sent itz payment order to an intermediary bank on
day two and that bank executed the order on day three. His
delegation favoured the same-day rule, not because his country
had a sophisticated electronic banking system but because it was
trying to accommodate the broadest possible types of payment
order methods and take into account the interests of the origina-
tor and the beneficiary. In his delegation’s opinion, a balance
could be struck between those interests and the other interests
traditionally raised in the Commission through the use of the
cut-off time provided for in article 10(4).

7. Mr. BURMAN (United States of America) said that what
‘was at stake was whether Governments would do their utmost to
promote the flow of world trade. In his delegation's opinion,
that could best be accomplished through the embodiment in the
Model Law of the cut-off time principle, so as to encourage all
banks to enhance their methodelogy in order to have access to
new higher-volume systems of funds transfer. It was important
to establish a standard that would best strike a balance between
the interests of all concerned.

8. Mr. DE BOER (Netherlands) said that a compromise could
perhaps be found by retaining the same-day rule but providing
an exception whereby a mceiving bank could set another time
for executing a payment order.

9. The CHAIRMAN suggested that the matter might be dealt
with in a footnote,

10, Mr. SCHNEIDER (Germany) said his delegation would
find that solution unacceptable. A problem which arose in
connection with a mandatory same-day rule was the need for the
originator’s bank to determine the approprate routing by which
to transmit the payment order to the beneficiary’s bank. That
problem did not arise for large banks but was a serious one for
small and medium-sized banks.

11,  Mr. HEINRICH (Bank for Intemational Settlements)
wished lo convey to the Commission the cancern felt by the
representatives of a central bank that the same-day execulion
rule might be unrealistic for paper-based payment orders for
small amounts, The Working Group bad decided at its eight-
eenth session (A/CN.9/318, para. 17) that the Model Law should
not differentiate between paper-based and electronic-based
funds transfers, but he would like to press for a distinction to be
made between them and sugpested that article 10 might be the
best place to do that.
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12. The CHAIRMAN assured the observer for the Bank for
International Settlements that his comments would be duly
noted. It was true that practical problems would arise with
paper-based transfers, but it was debatable how far that consid-
eration should weigh with the Commission. As far as originators
and beneficiaries were concemed, it was clear that the faster the
service was the befter. He wished to know what support there
would be for saying that if the same-day rule could not function
at all in practical terms, it would be better to agree on a two-day
rule. Where practical difficulties were the major obstacle, it
ought to be possible to leave the matter to agreement between
the parties.

13.  Mr. KAKOLECKI (observer for Poland) advocated a
more flexible solution than the same-day rule. He fully endorsed
the views of the representative of Germany, which he knew to
be shared by a number of delegations for whom a mandatory
same-day rule would not pass the test of feasibility. He was in
no doubt, moreover, that it would reduce the chances of future
acceptance of the Model Law,

14. Mr. LE GUEN (France) said he had a number of com-
ments on the afterncon’s discussion. The first related to the
Chairman’s suggestion to deal by means of a footnote with the
problem which the German delegation faced with the mandatory
same-day execution rule. The same problem confronted his own
delegation. If, as had been said, a recommendation of the
Commission of the European Communities had no legal status,
it must surely be admitted that UNCITRAL’s Model Law would
have even less. It would follow that a footote to a Model Law
which itself had little legal standing was scarcely an effective
way of solving drafting problems,

15. The second point on which he wished to comment was
that of the “float”. He doubted if that was really the essence of
the time problem, because the Model Law did not aim to regu-
late the terms on which banks charged their customers interest.
There had been a lengthy discussion in the Working Group on
various aspects of the notion of value date and it had been found
that widely varying practices existed in that regard. In France
there was no uniform law on value date, each bank, including
the central bank, being free to adopt whatever date it wished.

16. Thirdly, in reply to the Chairman’s question as to the
possiblity of agreeing to a two-day rule, if the same-day rule
could not function in practice, the problem might perhaps be
approached from a different angle. He proposed combining the
two ideas—the principle of same-day execution and the need for
an extra day—in a rule which would state the primary principle
of same-day execution and couple it with a provise that, failing
same-day execution, execution might at the latest take place on
the following day. Whatever form of words was chosen to
express that rule, article 3 should apply to it. That would leave
a bank free, should it so wish, to incorporate in its contract
provisions arrangements to execute orders within, say, a quarter
of an hour or two hours of reception. The mle would do nothing
io prevent systems from operating almost instantaneously, while
allowing flexibility for certain kinds of transfer to take place on
termis to be settled by the banks themselves.

17.  The CHAIRMAN said he found the proposal of the rep-
resentative of France very encouraging. By allowing an extra
day for execution it would accommodate those transfers which
for operational reasons could not be conducted on the same day,
but at the same time it would enshrine the principle of same-day
execution.

18.  Mr. NEWMAN (United States of America) disagreed
with the implication in the comments made by the representative
of France that value dates were treated differently by different

banks. He pointed out that France was one of the largest partici-
panis in the Society for Worldwide Interbank Financial Tele-
communications (SWIFT), in which an accepted practice was
the fixed value date. He could endorse the French proposal if the
suggested rule was formulated in such a way as to include the
words “with value backdated to original day”, or wording to that
effect.

19, The CHAIRMAN drew attention to the relevance of the
French proposal to article 13, which would allow automatic
clearance in case of refund by means of an adjustment of the
credit date, i.e. the value date.

20, Mr. NEWMAN (United States of America) said that

banks would always try to process payment orders as quickly as
possible, given enough competition.

21.  With regard to the Chairman's reference to article 13, he
was of the opinion that the matters covered by that article and
the French proposal were quite distinct. A forward payment
based on the instructions of the originator and the originating
bank was a payment which went forward to be paid on a certain
date. The duty to refund was another matter altogether.

22. The CHAIRMAN replied that article 13 dealt with trans-
actions which were not completed. In paragraph 15 of the
Secretariat’s commentary to article 13 (A/CN.9/346, p. 73)
various measures were contemplated whereby interest could be
adjusted by date shifts one day forward or one day back.

23,  Mr. SAFARIAN NEMATABADI (Islamic Republic of
Iran) supported the French proposal.

24,  Ms. KOSKELO (observer for Finland) fully agreed that
the Model Law should allow sufficient time for the execution of
payment orders, but not if that meant creating a “float” in the
banking system. She therefore approved the rider to the French
proposal suggested by the United States. It was also desirable to
deny the receiving bank any opportunity of misusing the possi-
bility of deemed acceptance in order to create a “float”. She
strongly maintained that the issues of who should get the addi-
tiopal day’s interest and how to eliminate the “float” were
equally important.

25. The CHAIRMAN said that if the French representative
accepted the United States suggestion, the result would be a
provision expressing the same-day rule in principle while per-
miffing a cut-off point at the end of the following day, with a
rider that where execution took place on the following day, the
credit should be backdated to the first day.

26. Mr. LE GUEN (France) said that the United States repre-
sentative had alluded to the practice whereby banks applied
previous-day value dates to payment orders executed on the day
after they had received them. That was a perfectly reasonable
practice, but it should not be catered for in the draft because it
was not for the Model Law to regulate the terms on which banks
should pay interest; such points were a matter of contract and
lay in the field of banking competition.

27. The CHAIRMAN observed that article 16 dealt with allo-
cation of the time value of funds and that interest was an
important element in that.

28. Mr. SCHNEIDER (Germany) said that interest would not
normally be payable unless the receiving bank had not fulfilled
its obligation. There was a danger that small- and medinm-scale
banks would go out of business if they were required to com-
plete execution on the day of receipt.
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29. Mr. VASSEUR (Banking Federation of the European
Community) said that he was in favour of the French proposal
and hoped that the two-day rule would be incorporated in the
Model Law. He felt, however, that banks themselves were best
left to determine the practicable time-limits for execution. At
the same time, article 10 should explicitly provide for the pos-
sibility of agreements which did not correspond to the general
rule, There was thus a need to reconcile the wording of ar-
ticles 6 and 10.

30,  Mr. GREGORY (United Kingdom) said that he could
accept the French proposal with the rider called for by the
United States,

31. The CHAIRMAN said that, in view of the need to ensure
genuine competition between banks, execution on the second
day should be an exception. Unless he heard any objection, he
would take it that the Commission agreed in principle lo include
in article 10 a mle worded along the lines proposed by the
representative of France and including a rider of the kind pro-
posed by the representative of the United States. He suggested
that an ad hoc drafting group consisting of the delegations of
France, Germany, the United Kingdom and the United States be
asked to propose a suitable provision.

32. It was 5o agreed.

33. The CHAIRMAN said that, unless he heard an objection,
he would take it that the square brackets enclosing the word
“execute” should be deleted from the title and paragraphs 1 and
4 of article 10 and that those portions of the text should be
referred to the Drafting Group.

34. It was so decided.

35. The CHAIRMAN recalled that the Commission had de-
leted from the draft a definition of the term “payment date”,
which had constituted article 2(m), on the understanding that
article 10(1)(b) should be revised accordingly. He therefore
suggested that the Commission might wish to approve the fol-
lowing text of article 10(1)(b) for referral to the Drafting Group:
“the order specifies a date when the funds are to be placed at the
disposal of the bepeficiary and that date indicates that later
execution is appropriate in order [or the beneficiary’s bank to
accept a payment order and execute it on that date”.

36. It was so decided.
Article 6 (continned)

37. The CHAIRMAN invited comments on article 6(2)(b), (c)
and (d), by which he meant the provisions so lettered in the
Working Group's draft (A/CN.9/344, annex) and not what
would result from the rearrangement of article 6(2) decided on
at the previous meeting (A/CN.9/SR.451, para. 46).

38. Ms. KOSKELO (observer for Finland) said that in its
written comments on the draft (A/CN.9/347 p. 20), her Govemn-
ment had proposed an additional provision to the effect that
acceptance of the payment order should be regarded as taking
place if and when the receiving bank debited the sender's ac-
count with the receiving bank in order to meet the payment
order. Her delegation believed that the act of the receiving bank
in debiting the sender’s account should constitute acceptance.

39, Mr. BHALA (United States of America) said that, accord-
ing to article 5(a), one of the ways in which payment of the
sender’s obligation took place was by the receiving bank debit-
ing the account of the sender with the receiving bank. Since the
Finnish proposal would make that action constitute acceptance,
in fact deemed acceptance, he could not agree to it.

40. Mr. LE GUEN (France) supported the view expressed by
the United States representative. Accepting the Finnish proposal
might introduce into the Model Law the idea that banks could
debit an account without executing the payment order at the
same lime, thus opening the door to doubtful banking practice.

4l. Mr. DE BOER (Netherlands) pointed out that sub-sub-
paragraph (i) of article 6(2)(a) (in the original arrangement)
read: *. . . where payment is to be made by debiting an account
of the sender with the receiving bank, acceptance shall not occur
until there are funds available in the account to be debited
sufficient to cover the amount of the payment order”. Thus when
sufficient funds were available the deemed acceptance could
take place in one or two days. However, he considered that the
acl of the receiving bank in debiting the account could reasona-
bly imply acceptance.

42. Mr. CRAWFORD (Canada) thought that the provision in
question was correct as it stood in mentioning article 5(b) and
(c) and in not alluding to article 5(a). Reference to the latter
would conflict with sub-subparagraph (i). Article 5(a) dealt with
the stage at which payment was made to a receiving bank by the
bank debiting an account, but sub-subparagraph (i) could mean
that deemed acceptance took place before the debit was actually
made if there were funds available to meet the order.

43, Ms. KOSKELO (observer for Finland) said that the prob-
lem was how to deal with the situation when the bank did in fact
make a debit to the account. The purpose of her Government's
proposal—contrary to the French representative’s suggestion—
was to ensure that if the account was debited, acceptance of the
payment order took place at the same time and the bank became
bound to execute it. The proposal was designed to avoid the
possibility that the bank would debil the account and not be
deemed to have accepted the payment order at the same time.
She did not think her proposal would give rise to questionable
banking practice.

44, Mr. CRAWFORD (Canada) said that he had not under-
stood that the Finnish suggestion was for an addition to ar-
ticle 6(2) rather than a substitution. He could therefore support
it.

45. Mr GREGORY (United Kingdom) was not opposed to
the suggested addition; it was tantamount to saying that a bank
that had paid itself should be treated as having accepted the
order and must execute it. That did not, he thought, conflict with
the rules about time of payment or deemed acceptance.

46. Mr. ABASCAL ZAMORA (Mexico) said that he had no
difficulty in accepting the Finnish proposal.

47.  Mr. BHALA (United States of America) said that the
explanation of the observer for Finland had convinced him that
her Govemment's proposal was unnecessary. There was already
a deemed acceptance rule in articles 6(2)(a) (in the original
arrangement) and 8(1)(a). He was concerned about changing the
rule on deemed acceptance into a provision en when acceptance
occurred and was unclear as to why such a provision was
necessary.

48, Ms. KOSKELO (Finland) explained that at the previous
meeting (A/CN.9/SR.451, para. 43) the Commission had
adopted a proposal to allow an extra day for deemed acceptance.
Accordingly, deemed acceptance would not take place until the
end of the second day, If the payment order came in on the first
day and there were sufficient funds in the account to meet it,
under her Government's proposal acceptance would take place
when the debit was made. There would then be a difference in
the timing of the acceptance.
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49. Mr. BHALA (United States of America) strongly opposed
the Finnish proposal, which would nullify the Commission's
decision to allow an extra day for deemed acceptance.

50. Ms. KOSKELO (observer for Finland) stressed that her
proposal did not concem deemed acceptance. For the receiving
bank to debit an account of a sender was a conscious step and
should, in her view, constitute acceptance. It had nothing to do
with the deemed acceptance situation, which related to the
problem that arose when the receiving bank did nothing.

51. M. ERIKSSON (observer for Sweden) supported the
Finnish proposal and agreed that it concemed something quite
different from deemed acceptance, If the receiving bank debited
an account of the sender, its act showed that it was prepared to
issue the payment order.

52. Mr, VASSEUR (Banking Federation of the European
Community) said that article 6{(2)(d} (in the original

arrangement) implied that the bank had to take an initiative.
With the progress of computer technology, banking operations
now took place immediately. He therefore proposed that the text
of that provision should read: “when it executes the payment
order received”.

53. The CHAIRMAN said that he understood that point,
However, in discussing the definition of the term “execution”,
the Commission had agreed (A/CN.9/SR.444, para. 26) that, if
in its consideration of article 6(2)(d) it became apparent that the
definition was unnecessary, it might be deleted, That appeared
to be the case. He would therefore take it that the Commission
approved the text of article 6(2)(d) reproduced in the annex to
document A/CN.9/347 and that it deleted the definition of the
term “execution” in article 2(1).

54. It was so decided.

The meeting rose at 5.05 p.m,

Summary record (partial)* of the 453rd meeting

Wednesday, 19 June 1991, at 9.30 a.m.

[A/CN.9/SR.453]
Chairman: Mr. SONO (Japan)

The discussion covered in the summary record began at 945 am.

International Payments: Draft Model Law on International
Credit Transfers (continued) (A/CN.9/341, 344 and Corr.1,
346 and 347 and Add.l)

Article 6 (continued)

1. The CHAIRMAN, having invited the Commission to con-
sider paragraph 3 of article 6, said that the Canadian proposal
that the word “sender’s” in the first line be deleted did not seem
to have met with any opposition and could be acted upon by the
Drafting Group.

2. The observer for Sweden had suggested that the words “at
the eatliest possible time” be inserted before the word “unless”
in the third line. However, difficulties of interpretation might
arise because of the provisions of article 10(1), and he did not
think that that suggestion was acceptable to the Commissjon.

3. The phrase “otherwise than by virtue of subparagraph 2(a)"
was designed to solve the circularity problem. The concemn
expressed by the United Kingdom Governmenl in its comments
on article 6(3) (A/CN.9/347, p. 57) might have been somewhat
alleviated by the changes made to article 10(1).

4. Mr. GREGORY (United Kingdom) said that the question
whether notice of rejection had to be given when funds had not
been received was still outstanding.

5. Mr. NEWMAN (United States of America) said he dis-
agreed with the decision of the Working Group (A/CN.9/346,
p- 43, para. 19) that a receiving bank was required to give notice
of rejection if funds were not received, on the grounds that it

*No summary record was prepared for the rest of the meeting.

was impracticable, for if the arrival of funds were mercly de-
layed, the order could be executed with a later value date.
Imposition of the rejection requirement could cause problems
with payment orders from less developed countries, owing to
differences in time zones. However, the Commission might wish
to specify an end date after which payment orders would be
deemed rejected or not accepted.

6. Mr ABASCAL ZAMORA (Mexico) said that the Working
Group had taken the view that the obligation to issue a rejection
notice existed even if no funds had been received. There was an
unresolved problem of sanctions in the event of a failure to give
such notice. The earlier suggestion that a bank that failed to
issue a rejection notice might be required to pay some seven
days’ interest had encountered strong opposition.

7. The Commission could either leave the paragraph as it
stood, amend it to provide for the imposition of a sanction or
delete it altogether.

8 Mr. GREGORY (United Kingdom) said that both a policy
question and a drafting question were involved. As to policy, he
felt that it was desirable to have such a requirement. The Model
Law contained a number of provisions that might still be of
some value despite the absence of related sanctions. Once the
policy decision had been taken, the matter could be left to the
Drafting Group.

9. Mr. NEWMAN (United States of America) said that, as he
understood if, article 6(3), taken in conjunction with ar-
ticle 6(2)(a}, indicated that a bank was not obliged to issue a re-
jection notice if funds had not been received. If that were not the
case, a bank receiving a payment order without funds would
have to check on the following day and, if the funds had still not
arrived, would have to reject the payment order and wait for a
new one, an absurd situation,
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10.  Under the circumstances, he proposed that the text should
be amended to make it clear that no notice of rejection was
needed if the receiving bank had not received the necessary
funds.

11. The CHAIRMAN said that there were two conflicting
interpretations: that a notice of rejection was required when no
funds had been received—the view taken by the Working
Group—and that no notice was required under those circum-
stances. That point had to be clarified.

12, Mr. BURMAN (United States of America) said that it was
necessary to clarify a relatively fundamental policy issue. There
seemed to be an anti-bank attitude among some delegations and
a tendency to pile more and more responsibilities on to the
banks. The Model Law was intended, however, not so much lo
regulate bank operations as to promote trade,

13.  Banks did not usually issue notices when funds were not
received and since the customers in question were commercial
customers, they could be expected to know the state of their
bank accounts. The extra expenditure of time and money by
banks that would be required if they had to issue rejection
notices under those circumstances was not justified. It would
only slow down commercial flows.

14. Mr. DE BOER (Netherlands) said that, if no funds had
been received, there was no deemed acceptance. For some reason
or other, the Working Group seemed to wish to introduce an
obligation without a corresponding sanction. He endorsed the
remarks of the United States representative.

15.  Mr. CRAWFORD (Canada) said he supported the deletion
of the provision regarding notice of rejection in the absence of
funds on grounds similar to those advanced by the United States
delegation, If that were done, however, there was a second
minor amendment that should also be made. In article 4A of the
United States Uniform Commercial Code, which also stipulated
that no notice of rejection was required if no funds were re-
ceived, there was a provision that “stale” payment orders, which
had not been executed, should be cleared out after five days. A
similar provision would be useful in the Model Law, since
keeping payment orders pending indefinitely might lead to
confusion and error.

16. Ms. KOSKELO (observer for Finland) said that the argu-
ments in favour of requiring a notice of rejection even if no
funds had been received were not very strong and deletion of the
provision was quite acceptable. She agreed, however, with the
representative of Canada as to the need for a supplementary
provision regarding “stale” payment orders.

17.  Mr. ABASCAL ZAMORA (Mexico) said that the require-
ment seemed to conflict with banking practice and would
probably have scant effect. Moreover, a receiving bank could
incur significant costs in issuing rejection notices without any
guarantee that the sums could be recovered. He agreed, there-
fore, with the delegations of the United States and Canada that
there were no valid reasons for the obligation and supported the
Canadian proposal that limits of validity for payment orders
should be stipulated.

18, Mr. LIM (Singapore) said that he agreed with the United
States delegation that the requirement placed an undue burden
on the receiving bank. That would not be of great importance if
no sanction were imposed, and the principle of exclusivity
(article 16(8)) were maintained. However, if the provision under
article 16(8) were removed and the duty to give notice of rejec-
tion were maintained in the Model Law, failure on the part of
a receiving bank to comply with article 6(3) might give rise to

a breach of statutory duty and lead to an action in tort. He
thought that no obligation should be introduced without a cor-
responding sanction, whether the exclusivity rule was retained
or not,

19. The CHAIRMAN said that, if he heard no objection, he
would take it that the Commission wished to adopt the United
States proposal whereby the text of article 6(3) would be
amended to make it clear that no notice of rejection was needed
if the funds had not been received.

20. It was so decided.

21.  The CHAIRMAN invited the Commission to consider the
question of the length of validity of a payment order. He sug-
gested a period of seven to ten days.

22.  Mr, CRAWFORD (Canada) said that the period in the
United States Uniform Commercial Code was five days.

23,  Mr. LE GUEN (France) said that it would be better not to
set a specific number of days but rather to state that the parties
could agree that the validity of a payment order would be
limited in time.

24. Mr. GREGORY (United Kingdom) said that a problem
would arise if there were no contractual relationship between the
sending and receiving banks. The Model Law should thus pre-
seribe a specific time limit of so many days.

25. Mir. HERZBERG (observer for Israel) pointed out that, if
a day were taken to mean a business day, five days would be the
equivalent of one week.

26. M. ERIKSSON (observer for Sweden) said he agreed
that it was necessary to provide a fixed number of days, as
suggested by the representative of the United Kingdom. There
should also be provision, however, for freedom of contract
between the parties.

27. The CHAIRMAN said that article 4A of the Uniform
Commercinl Code set the limit at the fifth business day for
funds transfers. He asked the representatives of Canada, the
Netherlands, the United Kingdom and the United States to
prepare a draft text on the subject.

28. U NYI NYI THAN (observer for Myanmar) said he
agreed with the representative of France. It was necessary to
allow flexibility in time limits to accommodate the conditions in
developing countries.

29, Mr. KAKOLECKI (observer for Poland) said he sup-
ported the United Kingdom's view, since failure to fix the
number of days would give rise to uncertainty regarding how
long a bank should allow a payment order to remain open. He
himself preferred a time-limit of five days. He also favoured the
addition of the phrase “unless otherwise agreed”, since it would
accommodate the concern expressed by the representative of
France,

30. Mr. EFFROS (Intemational Monetary Fund) said that
consideration should be given to the fact that, in practice, the
relationship between sender and receiving bank might consist of
a series of transactions. If funds were not available, a number of
payment orders might accumulate during the viable period. It
might, therefore, be necessary to provide a mle to determine
the order of priority for payment of those orders when funds
became available, whether FIFO, LIFO or some other such
method.
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31. The CHAIRMAN said that the gquestion had been dis-
cussed in the Working Group and elsewhere, but there had
been a general agreement to let it drop. Normally the FIFO
(first in, first out) rule would apply. If that was the general
understanding, there was no need to discuss it in the Com-
mission.

32. Mr. ABASCAL ZAMORA (Mexico) said he agreed with
the representative of the United Kingdom that there was a need
to place a time-limit on the validity of a payment order. How-
ever, the Model Law should also take account of the concems
expressed by the representative of France, which also had some
justification. He was, in any case, not entirely clear why it was
necessary to protect the senders of payment orders without
funds.

33, M. HERZBERG (observer for Isracl) said there should
be no time-limit in article 6(3). The matter of the order of the
allocation of funds, as they became available, to a series of
payment orders was extremely complex and varied from country
to country. It should therefore be left to domestic law.

34. Mr. LIM (Singapore) said that the concems of the repre-
sentative of France and the observer for Myanmar might best be
accommaodated if the approach proposed by the representative of
the Unpited Kingdom were reversed. Thus the time-limit for
validity of payment orders would normally be determined by
national law or contractual arrangements. If, however, lhere
were no such provisions, the Model Law would prescribe a
time-limit of five days.

35. Mr. DE BOER (Netherlands) wondered what would hap-
pen when the five-day period expired and whether the payment
order would then be cancelled by operation of the Law. It would
be interesting to know what was provided in article 4A of the
Uniform Commercial Code.

36. The CHAIRMAN said that, once the time-limit had been
reached, the payment order became invalid.

37. Mr. LE GUEN (France) said there were two categories of
payment order. In the first case, the payment order was sent
through a funds transfer system, which, in the context of its own
rules, would establish a limit on the validity of the payment
order. That situation would therefore be governed by the law of
contract, so there was no need to include a rule in the Model
Law. In the second case, a payment order would be sent direct
to a bank. Most banks applied their own rules. Consequently,
even if there were no prior contractual relationship, the sender,
by choosing a particular bank, would accept a priori the condi-
tions of that bank. Again the law of contract applied.

38. He therefore saw no need to establish a time-limit in the
Model Law. Nevertheless, he would be able to accept the pro-
posal of the representative of Singapore,

39,  With regard to the order of payment of payment orders,
there were long-established procedures arising from the law of
cheques and there was no need to address that question in the
context of the Model Law.

40.  Mr. HUANG Yangxin (China) pointed out that the Model
Law applied to all forms of credit transfer. While a time-limit
of five days might be sufficient in the case of electronic funds
transfers, it would be insufficient in the case of paper-based
transactions. It was necessary to allow for the needs of de-
veloped and developing countries alike. The time-limit shonld
thus be left to individual countries to determine.

41. Mr. ABASCAL ZAMORA (Mexico) said he supported
the proposal by the representative of Singapore. He wondered
whether the phrase “as otherwise agreed” could be used, as it
was used elsewhere in the text of the Law.

42, The CHAIRMAN asked the representative of Singapore
to prepare a suitable text for consideration by the Commission.

43, Mr. NEWMAN (United States of America) suggested that
the ad hoc drafting group should replace the words “sufficient to
cover the amount™ in article 6(2)(a) by “sufficient for payment
of the amount”. The reason was that the word “cover” was used
a number of times with different meanings in the Model Law.

44, The CHAIRMAN recalled that the Commission had still
to decide on the opening phrase of article 5. As the delegation
of the United States had made a concession in accepling the
concept of “deemed acceptance”, the Commission might, per-
haps, agree that article 5 should apply to the Model Law as a
whole. To those delegations which wished to restrict the
application of article 5 to articles 6 and 8, he put it that, in prac-
tice, those were the articles mainly affected. He therefore sug-

gested that article 5 should begin “For the purposes of this
model law".

45. Mr. GREGORY (United Kingdom) said that the Commis-
sion needed to explore the conflict between articles 5 and 17, as
raised by the observer for Finland and addressed by the repre-
sentative of Canada.

46. The CHAIRMAN said he agreed that article 17(2) might
cause problems, but his feeling was that the Commission was
following the path of confining the Law to credit transfers, in
which case it might well decide to eliminate article 17(2) al-
together. The Commission might thus adopt the introductory
phrase to article 5, on the understanding that the question could
be reopened if the decision in respect of article 17 so required.

47.  Mr. ABASCAL ZAMORA (Mexico) said that the rela-
tionship with article 17 should not be left unresolved. He per-
sonally saw no contradiction between the two articles. Article 5
referred to the moment when the sender paid. Article 17(2)
established when the beneficiary bank accepted the payment
order at the end of the transfer. That was quite different.

48. Ms. KOSKELOQ (observer for Finland) said that, in her
view, there was a conflict between article 5(4 }(ii) and adicle 17
in terms of reimbursement. She would explain her reasoning at
a later stage.

49. The CHAIRMAN said he took it that the Commission
wished to accept the phrase “For the purposes of this model
law" at the beginning of article 5, subject to the condition he had
already explained.

50. It was so decided.

51. The CHAIRMAN recalled that it had been agreed to add
the following subpamagraph to article 6(2); “When the receiving
bank makes a debit to an account of the sender with the receiv-
ing bank in order to cover the payment order.” He was pleased
to inform the Commission that agreement had been reached to
accommodate the suggestion made by the observer for Finland
the previous day by replacing the words “in order to cover’ by
the words “as payment for", thus avoiding the word “cover”.

52. If there were no comments, he would take it that the
Commission wished to adopt that modification.

53. It was so decided.
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Article 7

54,  The CHAIRMAN drew the Commission’s attention to the
United States Govemment's proposal (A/CN.9/347/Add.1,
p. 15) that the word “appropriate” in the third line of article 7(2)
should be deleted, If he heard no objections, he would take it
that the Commission wished to adopt that amendment.

55. It was 5o decided.

56. The CHAIRMAN drew attention to the proposal by the
Government of France (A/CN.9/347/Add.1, p. 3) that the fol-
lowing sentence should be added to paragraph 2: “It must,
specifically, effect the operation in the currency or unit of
account stipulated by the sender.” As indicated in the
accompanying explanation, the purpose of the addition was to
remind receiving banks that they should not take the initiative of
converting funds received into another currency.

57. Mr. LE GUEN (France) said that the purpose of the
amendment was to remind banks that, when they received a
payment order in a specific currency, they must not convert the
funds in question into local or any other currency. Although
paragraph 2 as currently drafied stated that a bank must issue a
payment order that was consistent with the contents of the
payment order received, currency conversion was one of the
most persistent problems relating to intemational credit transfers
for banks in France,

58. Mr. NEWMAN (United States of America) said that
article 7 was concemned with payments by the receiving bank
either to an intermediary or to a beneficiary bank. Every effort
had hitherto been made to avoid the question of currency
conversion and he regretted that it had suddenly been brought

up.

59.  Regarding the French proposal, he did not see how a bank
in France which received a payment order in foreign currency
could send that foreign currency to the next bank in the chain,
since he knew of no local multi-currency payment or fund trans-
fer system there. In most cases, therefore, there would be con-
version, but that would concemn the beneficiary bank, which was
not yet under discussion. In his opinion paragraph 2 was satis-
factory and needed no addition.

60. Mr. LE GUEN (France) said that the object was to ensure
that a bank receiving a payment order in a currency other than
that of its own country would issue an order to the beneficiary's
bank in the currency in which the order was received. The
practice in France was that banks receiving a payment order
in, say, United States dollars would normally arrange to issue a
payment order in dollars. A bank which had no comrespondent
with dollar accounts simply refused the operation and left it to
a better equipped bank, There were fund transfer systems in
Europe, such as the French Sagittarius system, which were
designed to transmit payment orders in a number of currencies.

6l. Mr. VASSEUR (Banking Federation of the European
Community) said that the French propoesal should be viewed in
the light of a case that had come before the courts in Paris. In
December 1984, the Société Générale had given an order to a
bank to transfer the sum of 2 million French franes to its branch
in the United States of America. The order was to have been
executed in French franes, but the United States correspondent
hank of the Société Générale had converted the sum into United
States dollars, without any instructions to do so. In January
1985, the dollar had been worth 10 French francs but the opera-
tion had been delayed and, in the interim, the dollar had fallen.
That was the kind of situation the amendment was designed to
remedy.

62. Mr. KOMAROV (Union of Soviet Socialist Republics)
said that he preferred paragraph 2 as it stood. The wording took
into account the problems of France since the word “appro-
priate” presupposed that the bank should take account of all
aspects of the credit transfer and execute it in an appropriate
manner. If the sentence proposed by the representative of France
were added, it might be necessary to explain why the bank could
or could not execute the credit transfer. Moreover, the problem
of exchange rates would arise, which the Commission had
decided not to deal with,

63. Mr. SOLIMAN (Egypt) said he supported the French
proposal because it dealt with a practical problem that was
extremely important for the developing countries.

64. The CHAIRMAN asked the United States delegation, in
connection with the case cited by the representative of the
Banking Federation of the Enropean Community whether it was
possible under United States law to make a payment in French

francs and maintain a currency account in the United States of
America,

65, Mr. NEWMAN (United States of America) replied that,
in 1984, it had been illegal for a United States citizen to main-
tain a foreign currency account in the United States. The law
had not been changed until 1990 and, while there nught be one
or two banks in the United States that offered currency accounts,
they were far from usual. What had been done in the case of the
Société Générale was normal banking practice in the United
States.

66. The fundamental problem, however, was that it was the
originator and the beneficiary that had to determine the flow of
funds. In the case in question, the French bank had not realised
what it was doing, because it should have known that the bene-
ficiary did not maintain a French franc account in the United
States of America.

67. Generally speaking, conversion to the local currency was
appropriate, because that was the only way in which most banks
could pay. If it were not deemed appropriate, it would be for the
originator to make the fact known, and for the beneficiary to
say where he wanted his funds. The operation should be pre-
arranged and not flow in with fast payment order processing.

68. Mr. LE GUEN (France) said he wished to remind the
members of the Commission that they were discussing the
receiving bank. His proposal had pothing to do with the bene-
ficiary bank, which was dealt with in article 9.

69. He agreed with the United States representative that, in
the case mentioned by the representative of the Banking Federa-
tion of the European Community, the French bank had been in
error in asking for a payment in French francs in the United
States of America. The responsibility lay, however, with the
beneficiary and not the intermediary bank. His delegation’s
proposal meant that a beneficiary bank which became involved
in such a procedure should bear the consequences. The Model
Law should not place the responsibility for ill-considered deci-
sions on the intermediary banks.

70. Mr. SAFARIAN NEMATABADI (Islamic Republic of
Tran) said that a sender’s purpose in stating that payment was to
be effected in a specific cumrency was to guard against paying
exchange commission, to avoid variations in exchange rates, etc,
He understood and supported the French proposal, especially as
regards payment orders made to intermediary banks.

71.  Mr. NEWMAN (United States of America) explained that
a bank did not always know if it was acting in the capacity of
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an intermediary or a beneficiary bank. When it processed a
payment order it simply processed a payment order. The word
“consistent” in article 7(2) should, in his view, cover the pur-
pose of the French proposal.

72. In some places, conversion into the local currency was
effected automatically and it would give rise to a great deal of
extra work if intermediary banks were obliged to process trans-
actions in currencies in which they did not usually deal. Orders
of that sort needed to be set up in advance.

73. A bank could receive a payment order such as that re-
ferred to by the representative of France in one or other of two
ways. Either the bank's French franc account would be credited
or it would be instructed to debit the sender's dollar account. If
it was then instructed to transfer the amount to another United
States bank with which it had no French franc relationship, it
could either convert French francs into dollars or see if the
sender had a relationship of any sort with the beneficiary. The
second option would invelve the bank in a great deal of time and
effort.

74. Mr. BHALA (United States of America) said that, in
addition to the practical difficulties involved and the burden
laid on the banks by certain demands, it was necessary to take
info account the position of central banks. Even if its role
were restricted to that of an intermediary bank, the Federal
Reserve Bank, for example, would not be in a position to
carry out the type of conversion required by the French
proposal. The accounts it held for its customers were all in
dollars. When a payment had to be made in a different currency,
that was a matter for the originator and the beneficiary to work
out.

75. Mr. GREGORY (United Kingdom) said that foreign
exchange was an extremely sensitive issue and had to be
handled carefully. He thought it implicit from the way in which
the Model Law had been drafted that it was addressing the
question of international credit transfers in a single currency.
Although the principle of the French proposal was perfectly
correct in so far as the basis of the Law was concerned, it would
present difficulties if it was stated explicitly. He considered it
preferable to leave article 7(2) as it stood.

76. Mr. NEWMAN (United States of America), replying to a
question by the CHATRMAN, said that, unless a United States
bank had made prior arrangements with another bank, all pay-
ment orders in foreign currencies were automatically converted
to dollars in his bank and in nearly every bank that he knew in
the United States. United States banks were not in the foreign
currency payment business. They used dollars, Multi-currency
accounts had been introduced into the United States in 1990
only and, as far as he knew, only two banks were offering that
service.

77.  Replying to another question by the CHAIRMAN, he said
that, if his bank had a French franc account and if it received a
payment order to credit it with French francs, it would of course
do so.

78. The CHAIRMAN said that, in such a case, its action
would be “consistent with the contents of the payment order”,
referred to in article 7(2).

79. Mr. BHALA (United States of America) said that the
problems involved in the United States were more than merely
operational and practical, Serious and sensitive central banking
issues were involved in the matter. When payment orders came
into United States banks, the Federal Reserve Bank might be
involved and, if the credit were to be effected in foreign

currency, the Federal Reserve Bank would be concerned about
the extension of credit in foreign currency and also about the
monetary policy of the country whose currency it was.

80. Mr. LE GUEN (France) said that the discussion was very
enlightening on the differences between banking systems. Multi-
currency arrangements were already quite common in Europe.
The trend was growing and a common European currency might
soon be in existence in Europe, parallel to existing national
currencies. It seemed to him desirable that the Model Law
should take such forthcoming developments into account,

81. He quite understood the concemn of central banks, which
were never particularly happy to see their national currencies
circulating in foreign countres. That was not, however, the
point at issue. The purpose of his delegation’s proposal was to
allow multi-currency payment systems to function where they
existed. If a bank did not have the facilities to effect payment
in a foreign currency, it could always refuse a payment order
and other arrangements could be made. Where such arrange-
ments did exisl, however, as they did in Europe, the Model Law
should not serve as a brake on them.

82. The arguments used against the proposal seemed contra-
dictory. It was difficult to argue that the purpose of the proposal
was already covered by article 7(2) and also that its implemen-
tation would place an extra burden on banks.

83. Mr. CRAWFORD (Canada) said that the Model Law
should be aimed at establishing a sustainable position that was
both practical and fair. The current difficulty appeared to be due
to rivalry between currencies that, in some spheres, might be
competing for the dominant role. All the Commission could do
for the moment was to try to draft a Model Law dealing objec-
tively with the basic needs of banks in dealing with international
credit transfers.

84. The two words, “consistent” and “appropriate” in article
7(2) seemed to him to provide ample scope for interpretation
and for the development of banking relations. All in all, the
article gave banks flexibility of operation and encouragement to
cooperate with other banks and he supported it.

85. The CHAIRMAN said that, while there was congiderable
sympathy for the French views and the reasoning behind them,
the Commission considered it advisable to refrain from men-
tioning foreign-exchange matters in the Model Law. It was
unable, therefore, to accept the French proposal, but agreed
that any failure to comply with an order for payment to be
effected in a specific currency or unit of account would consti-
tute a breach of the payment order under article 7(2) and,
more particularly, of the words “consistent” and “appropriate”™
therein.

86. Mr. LE GUEN (France) said that he would bow to the
will of the majority. He could not help wondering, however,
which countries’ problems the Model Law was intended to
solve.

87. Mr. BURMAN (United States of America) said that the
Model Law was, of course, intended to solve the general prob-
lems of as many countries as possible. While he was fully aware
of the problems encountered by France, and the problem under
discussion had been expressed in terms of payment order issues
between French sending banks and United States receiving
banks, the whole question of trading and providing credit in
foreign currencies was of concem to the central banks of most
countries.
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88. Mr. ABASCAL ZAMORA (Mexico) said he hoped that
the absence of agreement on the problem under discussion
would not jeopardize the Model Law. He also hoped that the
Commission would not view the issue as finally settled, but
would be ready to consider any formmulation submitted during

the days to come in an endeavour to meet the concerns of the
delegations of both the United States and France.

The meeting rose ar 12.35 p.m.

Summary record of the 454th meeting
Wednesday, 19 June 1991, at 2.30 p.m.

[A/CN.9/SR 454]

Chairman: Mr. SONO (Japan)

The meeting was called to order at 2.40 p.m.

International Payments: draft Model Law on International
Credit Transfers (continued) (A/CN.9/341, 344 and Corr.1,
346 and 347 and Add.l)

Article 7 (continued)

1. Ms. KOSKELO (observer for Finland) drew attention to her
Government's proposal for article 7(2) (A/CN.9/347, p. 21). Her
delegation contended that the problem of adequate cover for the
payment order was not solved by article 4(6). It took the view
that late execution of a payment order might not be the only
cause of delay to a payment order once a bank had accepted it.
Failing to take the necessary steps to provide funds for the next
receiving bank to implement the order was equally important. A
receiving bank which had accepted a payment order had a duty
to execute it, first by issuing and implementing the order, and
then by taking steps to provide funds for its acceptance by the
next receiving bank. Subparagraph (b) of the text proposed by
her Government contained the word “cover”, but she would not
insist on it being used; a formulation such as “other steps neces-
sary to implement the payment order” might be preferable.

2. Mr. DE BOER (Netherlands) supported the Finnish pro-
posal. The idea it embodied had been accepted in principle by
the Working Group and was in accord with the proposal of his
own Government for article 16 (A/CN.9/347, p. 45). It was
immaterial to him whether the idea was incorporated into ar-
ticle 7(2) or article 16.

3. Mr. BHALA (United States of America) opposed the Finn-
ish proposal. As worded, article 4(6) of the Model Law con-
tained an obligation to pay. Article 5 contained a clear definition
as o when payment was to be made. What was proposed was a
fundamental addition that would replace an obligation to pay by
an obligation to have paid. Such an obligation would lead on to
the thorny issue of what constituted cover. A basic objection to
it was that it would impinge on the credit decisions of the banks
involved. At present, an implementing payment order followed
on the original payment order throughout the chain from origi-
nator to beneficiary; whether the intermediary bank accepted the
payment order of the sending bank without funds was a credit
decision to be left to that intermediary bank. To require the
intermediary bank to have funds or the sending bank to send
funds would affect their freedom of decision, with which the
Model Law should not interfere. The consequences of such
interference would be temporary or permanent impediment to
the processing of many payment orders and obviously deleteri-
ous effects on high-speed credit transfers.

4.  Finally, underlying the proposal was the assumption that
the credit transfer system worked by matching payment orders

with covering payments. That was not the case; it was simply
not practical for every one of, say, 18,000 payment orders a day
to be matched with funds to see whether it was acceptable.

5. Mr. BURMAN (United States of America) endorsed the
arguments of the previous speaker. Reasonable though the
provision proposed by Finland might seem, it would conflict
with existing international banking practice and would seriously
interfere with a variety of transmission methods used by inter-
mediary banks, particularly those in third world countries that
did not have access at certain points of the transaction to
altemative funding sources.

6. Mr. ERIKSSON (observer for Sweden) agreed with the
delegation of Finland on the need for a rule on cover for pay-
ment orders.

7. Mr. GREGORY (United Kingdom) said that he was not at
all sure that he agreed with the analysis made by the United
States delegation of the consequences of the Finnish proposal.
The United States delegation had given two particular reasons
why the provision proposed by Finland would be incompatible
with current practice. The first was that it would interfere with
intermediary banks’ credit decisions; he was not certain that
would be the case. A sender had a duty to pay, and that did not
affect the decision of the receiver as to whether to accept a
payment order before obtaining payment. The credit decision
seemed to him to be one which the receiver had to take, and his
decision to accept and provide payment without waiting for
payment himself seemed to be separate from the question
whether his sender should send him payment.

8. The second point made by the United States delegation was
the procedural problem of matching funds with payment orders.
That did not seem to him to flow from the Finnish proposal,
which recognized the existence of netting systems and other
ways in which payment might be made, but said nothing of
making individual payments to cover individual payment orders;
all it required was that the bank which accepted the payment
order must take appropriate steps to provide cover for its imple-
menting payment order.

9. He agreed with the representative of the Netherlands that
the issue was one which the Working Group had felt needed to
be addressed in some way. It was closely related to article 4(6)
and he thought that the matter was covered by the United
Kingdom's written proposal to insert a reference to article 4(6)
in article 16 (A/CN.9/347, p. 63, para, 29), so that a bank late
in paying would incur an interest penalty. He put it forward as
an alternative to the Finnish proposal.
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10. Ms. KRAG JORGENSEN (Denmark) said that she had
found the United Kingdom explanation very helpful. Her dele-
gation nevertheless preferred the Finnish alternative.

11. Mr. CRAWFORD (Canada) said that in his view the
matter was one of drafting rather than of principle. He believed
that some sort of provision for cover should exist in the draft.
In his opinion, article 7(2) was reasonably clear as it stood. If
a close look was taken at its final clause, it could be construed
as providing everything needed to meet the requirements of the
Finnish delegation. A sending bank was already under a duty to
provide cover.

12.  Mr. HUANG Yangxin (China) agreed with the represen-
tative of the United Kingdom on the close link between the
Finnish proposal and article 4(6). The crux of the matter lay in
the point at which a receiving bank which sent out a payment
order itself became a sender, and the need to determine at what
point it should provide cover. Did the obligation to provide
funds arise when the payment order was issued or affer it had
been accepted? The logical step, if the Finnish proposal was
accepted, would be to bring article 4(6) into line with ar-
ticle 7(2).

13. Mr. ABASCAL ZAMORA (Mexico) recalled that the
Working Group on Intenational Payments had analysed at
length the obligation of a receiving bank on receiving a payment
order and had agreed on the present text on the understanding
that the key word was “appropriate”, unclear though that word
might be. The Commission would do better to leave the text as
it stood than to repeat the discussion which had taken place in
the Working Group.

14.  Mr. AZZIMAN (Morocco) said that in his view the two
obligations, that of issuing a payment order and that of covering
a payment order, were assumed by a bank as two separale but
complementary obligations. To that extent he supported the
position of the delegation of Finland.

15. As to the practical difficulties which, in the view of the
United States delegation, would result from acceptance of the
Finnish proposal, particularly in third world countries, he did
not think they would arise if the provision was couched in
general terms; problems would occur only if it included a great
deal of practical detail. His suggestion for the provision on
cover would be on the following lines: “the receiving bank is
required to take the necessary action to ensure coverage of a
payment order”, That would avoid the imposition of any con-
straints on the bank.

16. Mr. NEWMAN (United States of America) said that the
interests of ensuring consistency in the Model Law were best
served by adhering to the existing text.

17.  Mr. SKELEMANI (observer for Botswana) said that there
was no dispute as to the principle. In his view, the paragraph as
drafted highlighted what was essential. If that was not the
general view, he could agree to the paragraph being amended in
accordance with the proposal by Finland.

18.  Mr. GREGORY (United Kingdom) said that the obliga-
tion to provide cover existed under article 4(6). He reiterated his
view that the question of delay in providing it might be ad-
dressed in the context of article 16.

19. Ms. KOSKELO (observer for Finland) said that the fol-
lowing was an example of the problem her delegation was trying
to solve: if a sending bank which had received a payment order
execuled it on day one by sending its own payment order to
the next bank, but failed to make the funds available for the

payment until day five, the next bank might not accept the order
until day five; that would mean a delay of four days in dealing
with the transaction. As the draft was presently worded, how-
ever, the sending bank’s duty to pay arose only upon acceptance
of the payment order by the next bank in the chain. Her
Government's proposal did not affect the methods of payment
which banks used between themselves; those arrangements
depended on the relationship between the banks concerned. She
could not accept the Canadian view that the matter was catered
for by the last clause of the existing wording of article 7(2).

20. Mr. HUANG Yangxin (China) said that the possibility for
the Model Law to create the problem referred to by the observer
for Finland would persist unless article 4(6) was modified.

21. Mr. GRIFFITH (observer for Australia) said that his
delegation recommended approval of the existing text. Other-
wise, it would be difficult for the Commission to make further
progress without defining the notion of “cover”.

22. Mr. ABASCAL ZAMORA (Mexico) said that the obliga-
tion incumbent on the receiving bank to pay was implicit in the
terms of article 7(2).

23. Mr. IWAHARA (Japan) agreed with the previous speaker
and approved the existing text.

24.  Mr. BURMAN (United States of America) said that in his
view the problem was solved satisfactorily by reference to ar-
ticle 4(6).

25. The CHAIRMAN said it seemed to him that the discus-
sion indicated a majority acceptance of the approach suggested
by the United Kingdom for dealing with the problem raised by
the observer for Finland.

26. He invited the Commission to take up paragraph 3 of
article 7. It had before it two proposals for that paragraph: one
by the United Kingdom to remove the implication that the
receiving bank had a duty to detect misdirection (A/CN.9/347,
p- 58, sect. 10) and the other by Finland to delete the paragraph
(A/CN.9/347, p. 22).

27. Mr. BHALA (United States of America) supported the
Finnish proposal.

28. The CHAIRMAN said that, unless he heard an objection,
he would take it that the Commission adopted the Finnish pro-
posal to delete article 7(3).

29. It was so decided.

30, The CHAIRMAN invited the Commission to consider
article 7(4). In its written comments (A/CN.9/347, p. 58, para.
11), the United Kingdom had expressed the view that paragraph
4 was useful but too widely drawn, and had put forward an
alternative text.

31. Mr. BHALA (United States of America) suggested that
discussion was needed before the Commission could reach a
conclusion on the notification duties set out in paragraphs 4 and
5 of article 7. Due account must be taken of the time which a
bank needed to determine in what way a payment order was
insufficient and then to fulfil its duty of notification,

32.  Mr. NEWMAN (United States of America) explained that
in the inquiries department of United States banks most prob-
lems connected with transfers of funds could be processed
quickly, but he knew of no bank where they could be processed
on execution day. His own bank could do so within 24 hours if



Part Three.

Annexes 519

it did not have to contact a third party, but the largest bank in
the United States had a three-day standard for performance. He
therefore suggested that at least one further day should be al-
lowed for notification under article 7(4).

33. Mr, CRAWFORD (Canada) wondered whether the notion
of detection should not also be embodied in paragraph 4.

34. The CHAIRMAN said that the words “the receiving bank
shall give notice to the sender of the insufficiency” in ar-
ticle 7(4) might create implicit liability, the breach of which
would be subject to damages. If that was not the intention, the
text should be improved.

35. Mr. BHALA (United States of America) said that he had
difficulty with the words “appears to be intended"” in the United
Kingdom proposal. He was concerned with the possibility of a
wrongdoer sending instructions (o a receiving bank that ap-
peared to be intended as a payment order, so that he could
subsequently hold the receiving bank liable for failure to notify
him under article 7.

36. Mr. GREGORY (United Kingdom) said that the text
proposed by his Government might be made more explicit by
stating: “when a bank detects that an instruction appears to be
intended”. That would deal with the point raised by the Cana-
dian representative. As to the possibility of fraud mentioned by
the United States representative, under article 16(3), interest was
payable only on funds that had been received for the period
during which the bank retained the payment. It would be an
extraordinarily speculative act for a wrongdoer to send money to
a bank in the hope that it would fail to do something. On the
basis that where there were no funds there would be no penalty,
the Commission could safely accept the provision.

37. Mr. BHALA (United States of America) remarked that in
his experience such a fraud was not as unlikely as the United
Kingdom representative had suggested.

38. Mr. FELSENFELD (United States of America) said that
the Commission seemed to consider that if a penalty was re-
duced the bank had less of a responsibility to carry out the law
quite so assiduously. However, in the United States at least, the
very strict bank regulations simply did not allow banks to take
their legal obligations less seriously because the relevant penalty
was lower. Any provision in the Model Law that placed a re-
sponsibility on a bank must be taken seriously, since bank
regulators would see that it was enforced.

39. Mr. KAKOLECKI (observer for Poland) endorsed the
views expressed by the United States delegation. In practice, the
obligation laid down in article 7(4) would be difficult to carry
out without an extra day being allowed for the purpose.

40. Mr. ADEDIRAN (Nigeria) supported the United Kingdom
proposal.

41. The CHAIRMAN said that he took it that the Commission
agreed that an extra day should be allowed for compliance with
the obligation contained in paragraph 4 of article 7; and that the
United Kingdom’s written proposal, amended along the lines
suggested at the present meeting by its representative, should
form the basis of the paragraph.

42. It was so agreed,

43.  The CHAIRMAN invited the Commission to consider
article 7(5). Many delegations had made proposals for dealing
with the problem which that provision addressed, namely an
inconsistency in a payment order between the words and figures

describing the amount of money to be remitted. The Commis-
sion must therefore decide whether words or figures should
prevail,

44, Mr. ABASCAL ZAMORA (Mexico) said that where an
order was transmitted electronically, it was difficult to detect
mistakes because figures alone were used. Inconsistencies be-
came evident in a documented payment order given by the
originator to his bank. The Working Group had considered that
an adequate solution would be for a bank which had doubts
about the amount of the order to conduct an investigation if it
so wished, a position which took account of current banking
practice. The last sentence of the paragraph lefl open the possi-
bility for agreement on the subject between the parties.

45. Mr. SAFARIAN NEMATABADI (Islamic Republic of
Iran) thought that the inconsistency referred to in the paragraph
could be regarded as a lack of the necessary information. His
delegation favoured the existing wording.

46. Mr. AL-NASSER (observer for Saudi Arabia) said that,
having consulted banking circles in his country, his delegation
had been informed that it was sufficient, in the event of an
inconsistency, to rely upon words. Furthermore, if a transfer
operation was halted in order to contact the bank concerned
for verification, that would have an adverse effect on the
main advantage of electronic transfers, i.e. their speed. It was
clear that electronic transfer systems would continue to develop
and that traditional transfer operations would diminish in
number,

47. Mr LIM (Singapore) drew attention to the Secretariat’s
comment on the paragraph (A/CN.9/346, p. 14, para. 49, second
sentence) to the effect that the Working Group had expected that
paragraph 5 of article 7 would apply only between the originator
and the originator’s bank, in other words, only to paper-based
transfers.

48, Ms. KOSKELO (observer for Finland) said that the
Commission should consider what would happen if, instead of
conducting an investigation into an inconsistency in the payment
order between the words and the figures, the bank executed the
order. In order to avoid the problem which that would create, a
simple solution would be to establish a rule stating that either
words or figures would prevail

49,  Mr. NEWMAN (United States of America) sugpested that
the words “if there is an inconsistency"” should be amended to
read: “If the receiving bank has knowledge that there is an
inconsistency”. He made that suggestion because in any manual
transaction it should be the responsibility of the receiving bank
to detect the error and notify the sender.

50. Afier a discussion in which Mr. ABASCAL ZAMORA
(Mexico), Mr. CRAWFORD (Canada), Mr. POTYKA (Austria)
and Mr. NEWMAN (United States of Ametica) took part, Mr.
GREGORY (United Kingdom) said that the United States sug-
gestion did not solve the problem raised by Finland.

51. Mr. LE GUEN (France) warned the Commission against
establishing in article 7(5) a distinction between credit transfers
made through an electronic funds transfer system and credit
transfers effected manually. If the Commission introduced the
notion of an electronic funds transfer system into the aricle, it
would have to insert a definition of such a system in article 2.
As a consequence, the entire intellectual process on which the
Model Law was based would be brought into question. The
matter had been discussed at length in the Working Group,
which had not reached agreement on it, with the result that the
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present provision was a compromise. If that compromise was
now upset, the balance of the Model Law might be disrupted
completely.

52. The CHAIRMAN suggested that the problem might be
solved if the element of detection was incorporated into the

paragraph.

53. He noted from a show of hands that a fairly large majority
of the Commission favoured the text of article 7(5) with the
addition of wording incorporating that notion.

The meeting rose ar 5.35 p.m.

Summary record of the 455th meeting
Thursday, 20 June 1991, at 9.30 a.m.

[A/CN.9/SR.455]

Chairman: Mr. SONO (Japan)

The meeting was called to order at 940 a.m.

International Payments: draft Model Law on Intfernational
Credit Transfers (continued) (A/CN.9/341, 344 and Corr.1,
346 and 347 and Add.1)

Article 7 (continued)

1. The CHAIRMAN said that, at the previous meeting, the
Commission had completed its consideration of article 7(5).

2. Mr. BHALA (United States of America) said he thought
that the Commission had been close to reaching a decision at the
previous meeting on whether the Model Law should contain a
clear rule stipulating that either words or figures should prevail
when a payment order contained an inconsistency between the
two. Some confusion on the part of his own delegation had,
perhaps, prevented such a decision from being reached, and he
asked if the debate might be rcopened on article 7(5) and,
possibly, on article 9(3) as well.

3. The CHAIRMAN, observing that discussion of article 7(5)
might be linked with that of article 9(3) but not with that of
article 9(4), invited comments on the United States request.

4. Mr. GREGORY (United Kingdom) said that, in response to
the request made to him by the Chairman at the close of the
previous meeting, he had prepared a wording for article 7(5). He
had tried to meet the United States concem regarding the need
to detect a discrepancy and its desire that a bank's failure to
notice one and relying on the figures in a payment order would
not be in breach of the law and the Finnish concern regarding
the conflict arising between liability provisions if a bank did not
give notice but executed an order.

5. Mr. CRAWFORD (Canada) said that the procedure fol-
lowed at the previous meeting had been somewhat confusing. As
he understood the situation, the ad hoc drafting group presided
over by the United Kingdom representative had been invited to
report back to the Commission. In addition, he saw no reason
why the Commission should be precluded from reopening the
debate on discrepancies between words and figures in payment
orders when it came to consider article 9(3).

6. Mr. ABASCAL ZAMORA (Mexico) said that he had no
objection to the United States request. The Commission had not
reached a final decision at the previous meeting.

7. 'The CHAIRMAN recalled that the Commission had de-
cided to retain the original text with modifications to be submit-
ted by the United Kingdom representative.

8. He suggested that the Commission should decide not to
reopen the debate on article 7(5) for the moment and not to
discuss the same issue under article 9(3) or article 9(4) but to
reconsider the matter later in its session.

9. It was so decided.

10. The CHAIRMAN invited the Commission to consider
article 7(6). He drew attention to the changes proposed by
the Governments of Finland and the United Kingdom in docu-
ment A/CN.9/347 and by the Government of the United States
of America in document A/CN.9/347/Add.1. He noted that
the Government of Finland had proposed that the paragraph
should be relocated to follow paragraph 2 and asked for com-
ments on the United Kingdom's proposed new wording for the

paragraph.

11. Mr. NEWMAN (United States of America) said that what
he could only describe as an operational nightmare could occur
if a receiving bank were allowed to change an intermediary
bank. For example, if a bank instructed by the Bank of China to
credit a certain amount to the Chase Manhattan Bank for a
beneficiary paid that amount to Manufacturer’s Hanover Trust
Co. instead, the result would be that the account at Manufac-
turer's Hanover Trust Co. was long and the account at Chase
Manhattan short, because the Bank of China had already made
use of the funds. Thus no rule allowing for a change in interme-
diary bank without immediate notification or request for further
instructions should be permitted.

12. Changing a funds transfer system was less serious, since
the funds would eventually reach the bank for which they were
intended. Regarding changes in the means of transmission, a
bank should not be allowed to send funds by mail if instructed
to send them by cable, although the reverse would be in order.
A receiving bank must not, however, be allowed to disregard an
instruction of the sender specifying an intermediary bank.

13. He was unable to support the United Kingdom proposal.

14. Mr. CONOBOY (United Kingdom) said he failed to
understand the position of the United States delegation. He
shared that delegation’s concern that the original text of ar-
ticle 7(6) would allow a receiving bank to take a unilateral
decision to change an intermediary bank, thus disregarding the
sender’s instructions, and his Government's proposed amended
text was designed to prevent such a situation from occurring.
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15. Mr. POTYKA (observer for Austria) said that the United
Kingdom amended text was very clear and reflected, he thought,
the views of the majority.

16. Mr. IWNAHARA (Japan) said he could see little difference
between the standpoints of the United Kingdom and the United
States delegations. Their intentions seemed to be the same and
he found the United Kingdom text very clear.

17. Mr. CRAWFORD (Canada) said he supported the United
Kingdom proposal which would prevent a receiving bank from
changing an intermediary bank unless it had received fresh
instructions from the sender. The proposal included a reference
to “the time required by article 10" as did the existing text. He
asked the Chairman if his ruling concerning the extra day should
be carried through to all the other related paragraphs and, con-
sequently, to article 7(6).

18, The CHAIRMAN said that the Commission had agreed to
include a provision for an extra day in article 7(4) only. The
question might, if necessary, be raised again al a later stage.

19.  Mr. BHALA (United States of America) said that article
7(6) was concerned with changing the sender's instructions
regarding an infermediary bank, the funds transfer system or the
means of transmission. The United States problem concemed
the changing of an intermediary bank. The original text of ar-
ticle 7(6) left a receiving bank free to disregard the sender's
instructions regarding an intermediary bank to be used in a
given transaction.

20, 'The reason why the United States delegation believed that
a receiving bank could change the funds transfer system or the
means of transmission but not an intermediary bank was the
following: if a beneficiary's bank (or the beneficiary) relied
upon the receipt of funds at a designated intermediary bank and,
consequently, drew down on its account with the intermediary
bank in reliance upon that expected receipt, an overdraft might
be created and damages might result. A receiving bank should
not therefore be allowed unilaterally to disregard instructions on
the designation of an intermediary bank.

21, A receiving bank should not be prevented from changing
a funds transfer system or a means of transmission, without
seeking the sender’s agreement, if that would assist it to carry
oul a credit transfer order, but it should in no circumstances be
allowed to change an intermediary bank without seeking such
agreement.

22.  Mr. LE GUEN (France) said he could not understand the
objections raised by the United States representative. The defi-
nitions indicated that an intermediary bank was a receiving bank
other than the originator’'s bank or the beneficiary's bank.

23, Mr. BISCHOFF (observer for Switzerland) said he sup-
ported the United Kingdom proposal, according to which the
receiving bank could not unilaterally change a payment order
but could merely ask the sender for further instructions. He was
therefore at a loss to understand the United States objections to
that proposal.

24.  He was not sure whether the United Kingdom proposal
referred to a payment order that had been accepted but could not
be executed for routing reasons or to one that had not been
accepted and could not be executed for the reasons mentioned in
article 6.

25.  Mr. CONOBOY (United Kingdom) said that it was im-
plicit in his Government's proposal on article 7(6) that the
payment order had already been accepted. The purpose of the

reference to article 7(2) was to make it clear that, if the bank
issued the notice within the prescribed time-limit, it would not
be in breach of its obligation to execute appropriately following
acceptance.

26. Mr. NEWMAN (United States of America) said that his
delegation supported the existing text of article 7(6), apart from
the reference to an intermediary bank. According to the United
Kingdom proposal, a bank had to ask the sender for instructions
to change a funds transfer system. That would be unwise, as i
would result in loss of time. If a payment order specified noti-
fication by mail and it was known that mail would not arrive in
time, the bank should be permiited to transmit by cable; that
would not change the value passed on to the next bank in the
chain. On the other hand, if there was to be a change in the
intermediary bank, an inquiry should always be made if pay-
ment to the specified bank were impossible. However, that was
not permissible under the existing text.

27. 'The CHAIRMAN pointed out that the United Kingdom
proposal did not permit the receiving bank to change an inter-
mediary bank unilaterally.

28. Mr. NEWMAN (United States of America) said that,
while that was so, the United Kingdom proposal did not permit
a change in the funds transfer system or the means of transmis-
sion either, and that was wrong. All that was needed was a
provision that the intermediary bank could not be changed,
which could be achieved quite simply by deleting the words “an
intermediary bank” in paragraph 6.

29,  Mr. CONOBOY (Ugited Kingdom) said that, according to
his Govemment's proposal, the receiving bank would not be
allowed to change the inlermediary bank unilaterally, for if it
did so it would be in breach of article 7(2).

30. With regard to the funds transfer system and the means of
transmission, there might be a point of substance in the United
States view regarding the choice of the funds transfer system
and means of transmission. However, in an international en-
vironmenl, the choice of a funds transfer system might entail
routing through a particular country, whereas the sender might
have good reason not to wish funds to be routed through that
country. He would have to be reassured that such a situation was
very unlikely before he could accept the United States view
regarding the possibility that the receiving bank might change
the funds transfer system.

31. Mr. ERIKSSON (observer for Sweden) said that, if a bank
wished to change the first intermediary bank, and the first inter-
mediary bank, in its tumn, wished to change the second inter-
mediary bank, there would be two courses open to it. It could
either change the second intermediary bank or, if it were not
allowed to do so, it could reject the payment order. If it rejected
the payment order, the same problem that was of concern to the
United States delegation would seem to arise.

32. Mr. NEWMAN (United States of America) said that, in
practice, if his bank was unable to pay the designated inter-
mediary bank direct, because it did not have an account with
that bank, another intermediary bank would be chosen which
was a common correspondent to both the banks. That would not
change the ultimate purpose of the payment order. If that course
of action could not be taken, a payment order would not be
rejected as such bul new routing instructions would be re-
quested, and that would be tantamount to rejection.

33. Mr. CRAWFORD (Canada) said that, while he under-
stood the concern of the United States delegation, he did not
agree with the proposed sclution, for the mere deletion of three
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words would still leave a number of problems, It would not be
possible to permit the Model Law to empower a receiving bank
to choose a different funds transfer system.

34. The United States representative had said that it would
always be possible to substitute a more rapid means of transmis-
sion but the current drafting would, in fact, permit a slower
means. That was a problem that could not be resolved by a
minor drafting change.

35. The United States delegation appeared adamant that no
change of intermediary bank could be tolerated, but the argu-
ments it had advanced in favour of that proposition seemed
hardly convincing, for the beneficiary would have no interest in
the selection of the intermediary bank.

36. Al in all, he thought that the United Kingdom proposal
might be improved by including the possibility of substituting a
more expeditious means of transmission, with a provision for
referral back to the sender.

37. Mr. NEWMAN (United States of America) said that he
had been referring not to the beneficiary but to the beneficiary’s
bank. It was the normal practice for banks to draw funds before
they were credited. If his bank credited a foreign bank in, say,
China, the foreign bank would receive notice that a sum of
money would be available on a particular day. It would then
draw the money on the day in question but there might be no
funds available in the particular intermediary bank if it had been
possible to change the routing,

38.  With regard to the means of transmission and the related
question of delay, he pointed out that mailing would cause delay
while telex would not.

39. Mr. HUANG Yangxin (China) said that the discussion
seemed to be straying from the point. The problem could be
very simply resolved by assuming that a bank making an inquiry
was thereby giving notice of rejection.

40.  All delegations were of the opinion that a receiving bank
should not change a payment order unilaterally. If that order
specified transmission by telegram or mail, the receiving bank
had no right to change it. In accordance with the normal rules,
if a particular bank did not have an account with a designated
intermediary bank, it could use any bank, but that would not
change the payment order and would not, in essence, change the
intermediary bank designated in the payment order.

41. Mr. HERZBERG (observer for Israel) said that it might
be better to delete paragraph 6. According to the general rule of
law, a bank had a duty to approach the sender and obtain in-
structions in cases of doubt. The matter could be left to the
general rule of law.

42. Mr. NEWMAN (United States of America) said that the
statement by the representative of China seemed to indicate that,
if there were specific instructions to give advice by mail, it
would rule out use of the SWIFT procedure. He doubted
whether that was the intention of the Chinese delegation.

43.  Mr. HUANG Yangxin (China) said that if the payment
order specified dispatch by mail, such an order could be rejected
but its terms could not be changed, as there might have been
very good reasons for the instructions given.

44,  Mr. ABASCAL ZAMORA (Mexico) said thal it was
generally agreed that a receiving bank should not unilaterally
change the intermediary bank. As a possible compromise, he
suggested that the reference in the United Kingdom's proposal

to the means of transmission be deleted and replaced by wording
taken from the first sentence of article 7(6) in the existing text
of the Model Law.

45. If the receiving bank wished to change the means of
transmission in order to achieve faster transmission, then it
should not be required to request authority.

46.  Mr. LIM (Singapore) said that a decision should be
reached whether or not the receiving bank was to be allowed to
make a unilateral change in the designated funds transfer system
and means of transmission. While there seemed to be general
agreement that a bank should not be allowed to change the
intermediary bank without a prior inquiry, there seemed to be no
good reason why it should not change the funds transfer system
or means of transmission if the payment order were executed on
time.

47.  He agreed with the representative of Canada that it would
not be sufficient merely to delete three words from the existing
text of article 7(6). The article should explicitly state what
criteria were to be applicable to unilateral action. For example,
if the instructions stated that a payment order should be trans-
mitted by post and there was a postal strike, the receiving bank
should be allowed to transmit it by a more expeditious means.

48. Mr. BHALA (United States of America) said he com-
pletely agreed with the representative of Singapore. The Com-
mission should proceed on the lines that representative had
suggested.

49,  Mr. CONOBOY (United Kingdom) said that the concerns
of many delegations might be met by simply deleting the words
“means of transmission” from the text proposed by his Govern-
ment. There would be no liability under the Model Law for a
bank that speeded up transfers; however, if a bank unilaterally
chose a slower means of transmission that resulted in delays, it
would do so at its own risk and article 16 would apply.

50. Mr. KAKOLECKI (observer for Poland) said that he had
sympathy for the views expressed by the representatives of
Singapore, the United States and the United Kingdom. One
problem that still remained was that of the general rule which
specified that a payment order should be executed exactly ac-
cording to instructions. However, the Model Law should, per-
haps, specify that it was permissible for a bank to choose a more
expeditious way of transmilling payment orders,

51.  Mr. VASSEUR (Banking Federation of the European
Community) said that he could not agree that the receiving bank
should be able unilaterally to change a prescribed means of
transmission by substituting a more rapid means. In a major
French bank, transmission by post was the rule in about one
quarter of the cases. As the representative of China had rightly
said, if the originator had given instructions for transmission by
post, he had good reasons to do so. It was not permissible,
therefore, for a bank to choose a more expeditious means of
transmission without consulting the sender. As a general rule,
the instructions given should be obeyed.

52. The CHAIRMAN said that, if he heard no objection, he
would take it that the Commission wished to adopt the text of
article 7(6) proposed by the Government of the United Kingdom
(A/CN.9/347, p. 59), with the revision made orally by the
United Kingdom representative.

53. It was so decided.

54. The CHAIRMAN invited the Commission to consider
article 7(7).

P,
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55. Article 7(7) was approved.

Article 8 =

56. The CHAIRMAN invited the Commission to consider ar-
ticle B. He suggested that paragraph 1(a) of the article should be
redrafted to bring it into line with article 6. The square brackets
around “execution” would be deleted.

57. A decision regarding the square brackets in paragraph 2
would be taken when a satisfactory definition of “execution
date” had been agreed upon.

58. Mr. ERIKSSON (observer for Sweden) said that the refe-
rence to “a court” in subparagraph (g) was loo narrow. He sug-
gested the addition of “or another competent legal authority".

59. Secondly, subparagraph (g) gave the impression that
banks were always permitted to apply the credit to a debt of the
beneficiary, although under many legal systems that was not
allowed except by agreement with the beneficiary or by count
order. He suggested that the reference be deleted. Alternatively,
the words “if it is allowed"” could be inserted after “when the
bank" in order to clarify that it could be done only with the
agreement of the beneficiary or in accordance with the appli-
cable law,

60. Mr. GREGORY (United Kingdom) said that subpara-
graph (g) made no comment on the entitlement of a bank to
apply the credit to a debt of the beneficiary. It merely stated that
the fact of so doing constituted acceptance. The question of
entitlement would be decided by the applicable law,

61. Mr. KAKOLECKI (observer for Poland) said he was in
favour of adding the reference to a “competent authority”, since
there were authorities other than courts in his country capable of
deciding such matters,

62. He agreed with the United Kingdom representative's
comments on the entitlement of a bank to apply the credit to a
debt, The assumption underlying the Model Law must be that
banks would act in accordance with the applicable law, so there
was no need to state it explicitly.

63. Mr. ABASCAL ZAMORA (Mexico) said that article 9(1)
clearly accommodated the concem of the observer of Sweden by
stating that, upon acceptance of a payment order received, the
beneficiary's bank was cbligated to place the funds at the dis-
posal of the beneficiary.

64. Mr. ADEDIRAN (Nigeria) said that, if the list of earliest
times when a payment order was accepted by the beneficiary's
bank was intended to be exhaustive, the object could be
achieved by deleting subparagraphs (d), (¢) and (g), and deleting
the words “as instructed in the payment order” from subpara-
graph (f).

65. Mr. KOMAROV (Union of Soviet Socialist Republics)
said he was able to accept article 8(1) as it stood because it
established the minimum legal basis for acceptance or rejection
of a payment order. He agreed with the United Kingdom repre-
sentative that there was no need in the case of subparagraph (g)
to state expressly that the application of a credit to a debt was
subject to the agreement of the beneficiary or the applicable law.

66. The CHAIRMAN said that, if he heard no objection, he
would take it that the Commission wished to approve the exist-
ing text of subparagraphs (d), (¢), (f) and (g) of article 8(1), on
the understanding that the Drafting Group would expand the
term “court” in subparagraph (g) to include the idea of “any
competent authority”,

67. It was so decided.
Article 9

68. The CHAIRMAN suggested that the Commission, when
considering article 9, might wish to adopt the same approach
that it had used when dealing with article 7.

69. Mr. BHALA (United States of America) said that his
delegation had been given to understand, at an earlier stage in
the meeting, that the subject of discrepancies between words and
figures could be discussed under article 9(3).

70. The CHAIRMAN said that the Commission had decided
to postpone discussion of that problem until later in its session,
specifically mentioning that it would not be discussed under
article 9(3) or 9(4).

71.  After a procedural discussion in which Mr. BHALA
(United States of America), Mr. NEWMAN (United States of
America) and Mr. CRAWFORD (Canada) took pan, the
CHAIRMAN said that, while the Commission could hardly go
back on such a recent decision, the issue in question might be
tackled if time permitted.

72. Mr. POTYKA (observer for Austria) recalled that his
delegation had raised another problem under article 8 which, it
had been told, could be discussed under article 9. There seemed
to be an inconsistency between the two articles, in that ar-
ticle 9(1) stated that the beneficiary's bank was obligated, upon
acceptance of a payment order, to place the funds at the disposal
of the beneficiary although, under the conditions set forth in
article 8(1)(d), (e), (f) and (g), it might not be able to do so.

73. The CHAIRMAN said that the rules in article 8(1)(d), (),
(f) and (g) had nothing to do with execution. As he understood
it, the problem of the Austrian observer was covered implicitly
by the last part of article 9(1). The issues dealt with under
articles 8 and 9 were quite distinct and the Commission, like the
Working Group, had decided that article 9(1) was concemed
with the relationship between the beneficiary and the benefi-
ciary's bank, which was outside the scope of the Model Law.

74.  Mr. ABASCAL ZAMORA (Mexico) said that a bank had
to accept a payment order in accordance with article 8(1) and
execule it in accordance with article 9. There should be no
contradiction. While the concepts of acceptance and execution
were legally different, the fact that a bank expressed its willing-
ness to accept when it executed an order meant that, in practice,
execution was the same as acceplance.

75. Ms. KOSKELO (observer for Finland) said that the
Austrian observer's problem was probably a drafting one, stem-
ming from the wording of article 9(1), which referred only to
the placing of funds at the disposal of the beneficiary. That
wording was, in fact, too namrow because it gave the impression
that the beneficiary’s bank must always place the funds at the
disposal of the beneficiary, despite the provisions of ar-
ticle B(1)(d), (¢), (f) and {g). She suggested that the difficulty
might be resolved if the words “or otherwise apply the credit”
were inserted after the word “beneficiary™ in the second line of
article 9(1).

76. The CHAIRMAN said that, in his opinion, the words
“place the funds at the disposal of the beneficiary” covered the
situation referred to by the observer for Finland. It was a very
broad reading but, since article 9(1) referred to the payment
order and the applicable law, its purport was clear. All those
issues were left to the applicable law.

i
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77. Mr. LOJENDIO OSBORNE (Spain) said that article 9(1)
should be left as it stood. The problem referred to by the obser-
vers for Austria and Finland could be resolved by an appropriate
reference in article 16(6).

78. Mr. POTYKA (observer for Austria) explained that he
had raised the issue because of certain problems under Austrian
law. He would not press it, however, since it seemed that other
countries did not have the same problem.

79. Mr. CRAWFORD (Canada) said that he still had some
lingering doubts concerning the breadth of the interpretation of
the words “placing funds at the disposal of the beneficiary" in
article 9(1). The same words were used in article 8(1)(d)
and were rapidly acquiring an accepted meaning in the context
of the Model Law. Unless the suggestion by the observer for
Finland were accepted, there was a risk of conflict between
article 9(1) and article 8(1)(f), in view of the content of ar-
ticle 8(1)(d).

80. The CHAIRMAN said that atticle 8 should have no
implications for article 9(1), which was concemed with the
applicable law and not the Model Law. The representative of
Canada seemed to be confusing the two.

81. Mr. ADEDIRAN (Nigeria) said that he, too, found an
apparent contradiction between article 8 and article 9(1). He
supported the suggestion made by the observer for Finland.

82. The CHAIRMAN said that the intention of the Working
Group had been that the funds should be placed at the disposal
of the beneficiary in accordance with the payment order, all
other issues being subject to the applicable law. It was essential
that acceptance and execulion be kept separate.

83. Mr. GREGORY (United Kingdom) said he shared the
unease of the representative of Canada. If the problem was
really a drafting one, he could see no harm in the Finnish
suggestion which the representative of Nigeria had supported.

84, The CHAIRMAN said that, if he heard no objection, he
would take it that the Commission agreed that the issue was a
drafting one with no substantive implications and that the sug-
gestion by the observer for Finland should be submitted to the
Drafting Group.

85. Ir was so decided.

The meeting rose at 12.30 p.m.

Summary record of the 456th meeting

Thursday, 20 June 1991, at 2 p.m.
[A/CN.9/SR.456]
Chairman: Mr, SONO (Japan)

The meeting was called to order at 2.15 p.m.

International Payments: draft Model Law on International
Credit Transfers (confinued) (A/CN.9/341, 344 and Corr.1,
346 and 347 and Add.1)

Article 9 (continued)

I. The CHAIRMAN invited the Commission to consider
article 9(5). He said that in its written comments (A/CN.9/347,
p- 60, sect. 19) the United Kingdom had proposed that the words
"unless the payment order states otherwise” should be added at
the beginning of the paragraph.

2. Mr. BHALA (United States of America) said that he
opposed the proposal. He suggested the deletion of the
paragraph, on the ground that, in the case which it envisaged,
the beneficiary’s bank would either pay the beneficiary by
cheque or notify him that the funds had been deposited. It was
up to the originator to inform the beneficiary that funds had
been deposited with the beneficiary’s bank. The Model Law
should not attempt to regulate the relationship between the
beneficiary and the beneficiary’s bank, yet article 9(5) imposed
an obligation on the beneficiary’s bank in the situation in which
the beneficiary did not even have an account with that bank.
From a practical point of view, it should be remembered that
some banks received up to 3,000 payment orders falling into
that category each day.

3. Mr. GREGORY (United Kingdom) said that it would be
desirable to make provision for cases in which there was no
existing relationship between the bank and the beneficiary.

4. Mr. SCHNEIDER (Germany) said that, if paragraph 5 was
deleted, the effect would be to require the sender to inform the
beneficiary about the transaction. His delegation favoured the
retention of the paragraph.

5. Mr. IWNAHARA (Japan) said that it would be better to keep
the paragraph and to amend it in accordance with the United
Kingdom proposal.

6. Mr. CRAWFORD (Canada) said that his primary concern
was the lack of time available to the beneficiary's bank for
execution of a payment order. It ought to be permissible for the
beneficiary's bank to transmit a cheque to the beneficiary by
post.

7. Mr. GREGORY (United Kingdom) said that he would
favour the idea of allowing the beneficiary's bank a longer
period for giving notice.

8. Mr. POTYKA (observer for Austria) suggested that the
word “give” should be replaced by the word “send”.

9. The CHAIRMAN remarked that the aim of article 9 was to
establish a kind of “gentleman’s agreement” rather than a
criterion for compensation for non-performance within a given
time.

10,  Mr, GREGORY (United Kingdom) said that article 16(6)
provided for the liability of the beneficiary's bank for non-
performance under article 9. With that in mind, he saw merit in
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the Austrian suggestion. However, problems might anse if the
expression “send notice™ was used in one part of the Model Law
and the expression “gives notice” in another.

11. Mr. BERGSTEN (Secretary of the Commission) said that
there were precedents in other UNCITRAL documents for using
the word “send” in such a context.

12. Mr. ABASCAL ZAMORA (Mexico) said that the
implication of the existing text was surely that the parties were
bound until the moment of receipt. The pomt made by the
representative of the United Kingdom was important. If the
Austrian proposal was nevertheless accepted, that should be
done on the understanding that the same solution might not
apply in the case of rejection of a payment order.

13. Mr. GREGORY (United Kingdom) said that the solution
proposed might be valid for article 9(5), but prove unacceptable
in articles 6 and 8, which would require further discussion.

14.  Mr. NEWMAN (United States of America) said that the
intention of the Model Law should not be to change banking
practice, The obligation incumbent on the beneficiary 's bank to
make the funds available was implicit in the text, but it was for
the beneficiary's bank to determine the way in which that
obligation was fulfilled.

15. Mr. BURMAN (United States of America) suggested that
the word “shall” should be replaced by the words “should if

feasible".

16. Mr. KOMAROY (Union of Soviet Socialist Republics)
said that it was his understanding that, if a bank received a
payment order and the beneficiary had no account with that
bank, the latter should be free either to execute the order itself
or to find another bank with which the beneficiary did have an
account. In that case the transaction would be govemed by
article 7.

17. Mr. GREGORY (United Kingdom) said that, as he
understood it, the duty arising from paragraph 5 of article 9
was similar, although not identical, to that imposed by
paragraph 1 of the article. It was not a recommendation but a
rule of law.

18. Mr. ABASCAL ZAMORA (Mexico) expressed concern at
the contradiction inherent in imposing an obligation on the
beneficiary’s bank in the text while at the same time saying that
the obligation existing between the beneficiary’s bank and the
beneficiary was regulated by law. If it did that, the Commission
would be interfering in the law regulating the relationship
between the beneficiary and his bank, which would conflict with
its previous decisions.

19. Mr. ADEDIRAN (Nigeria) considered that in practice the
situation which the Commission was discussing was non-
existent, since il a beneficiary was expecting a payment he
would contact the sender to find out where it had been sent. It
would be dangerous to impose the obligation in article H5) on
a bank that had no relationship with the beneficiary.

20, The CHAIRMAN noted from a show of hands that a
majority of the Commission approved the existing text of ar-
ticle 9(5) with the addition of the words “unless the payment
order states otherwise” al the beginning of the paragraph, as
proposed by the United Kingdom. He also noted that the
Commission agreed that the question of the liability of the
beneficiary’s bank should be discussed in connection with
article 16.

21. He invited the Commission to take up article 9(4). He
said that the position of the United States and the Banking
Federation of the European Community, as set out in their
respective written comments (A/CN.9/347/Add.1, p. 16: A/
CN.9/347, p. 68), was that the account mumber should prevail in
cases of a discrepancy between words and figures. The Working
Group had taken a different view and its text was before the
Commission. In addition, the United Kingdom had proposed the
deletion of the reference to the originator’s bank (A/CN.9/347,
p- 60, sect, 18). He asked whether there was any support for the
idea that the accoun! number should prevail in cases of
uncertainty.

22. He noted from a show of hands that there was no support
for that idea and that the Commission preferred the existing text
with the amendment proposed by the United Kingdom.

23. Mr. DE BOER (Netherlands) said that in his view it was
impossible to lay down a general rule on discrepancies between
words and figures, since the situation differed according to
whether the payment order was electronic or paper-based.
Indeed the Model Law did not contain such a rule: the only rule
it did provide on the subject was that, when a discrepancy was
detected, notice must be given. If the discrepancy was not
detected, in his view article 4(5) would operate.

24. Mr. NEWMAN (United States of America) explained that
the Society for Worldwide Interbank Financial Telecommunica-
tions (SWIFT) system was used by some 85 States, including
most of the members of the Commission. Within the SWIFT
standard system there were fields identified by both name and
number. When automated receiving banks received SWIFT
payment instructions, most of them would examine only
numbers. Since they would not halt each transaction in order to
compare name and number, their procedure was not compatible
with the present wording of paragraph 4 of article 9 as to
identification of the intended beneficiary. Banks in countries
belonging to the SWIFT system would be unable to comply with
the rule set out in that paragraph.

25. The CHAIRMAN observed that a clear majority of the
Commission had indicated its support for the existing text of
paragraph 4 with the change proposed by the United Kingdom.

26. Mr. GREGORY (United Kingdom) said that, at a previous
meeting (A/CN.9/SR.454, para. 53), the Commission had
indicated its wish for the existing text of article 7(5) to
incorporate the notion of detection. He would therefore propose
a text for that provision which met the Commission's
requirement and also—since a number of the issues raised by
article 9(4) were similar to those raised by aricle 7(5)—a
corresponding text for article 9(4).

27. The CHAIRMAN suggesied that the Commission should
revert to article 9(4) when the United Kingdom text was
available.

Article 7 (continued)

28. 'The CHAIRMAN recalled that at a previous meeting the
Commission had decided (A/CN.9/SR.454, para. 42) that one
extra day should be provided for notification under article 7(4).
He asked whether it wished to allow the receiving bank an extra
day for compliance with its obligations under paragraphs 5 and
6 of article 7.

29.  Afier a short discussion in which Mr. GREGORY (United
Kingdom) and Mr. NEWMAN (United States of America) took
part, the CHAIRMAN said he took it that an extra day should
be provided for notification under article 7(5).
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30. [t was so agreed.

31. The CHAIRMAN said that it also seemed the wish of the
Commission to allow the beneficiary's bank an extra day for
compliance with its obligation under article 9(2).

Article 10 (continued)

32. The CHAIRMAN said that the following text had been
proposed by the United States delegation for paragraphs 2 and
3 of article 10:

“(2) A notice required to be given under article 7(4) or (5)
shall be given as soon as possible but not later than the
business day after the day the payment order is required to
be executed.

“(3) A notice required to be given under article 9(2), (3) or
(4) shall be given as soon as possible but not later than the
business day after the date specified in the payment order
when the funds are to be placed at the disposal of the
beneficiary."”

The proposals seemed to be of a drafting nature, in view of the
fact that the Commission had agreed to extend by one day the
periods referred to in article 10(4) and (5) and article 9(2) and
(3). It had also decided to do away with the words “payment
date” in article 10(3). That might make it possible to combine
paragraphs 2 and 3 of article 10.

33.  With regard to the Unifted States proposal for article
10(3), the words “when the funds are to be placed at the disposal
of the beneficiary” might be replaced by the words “if required
to be executed", because the Commission had expanded the
notion of execution to embrace execution by the beneficiary's
bank.

34, Mr. LE GUEN (France) said that the text proposed by the
United States for paragraph 2 of article 10 referred to the
business day after the day on which the payment order was
required to be executed. However, he wondered how it was
possible to speak only of a payment order in that paragraph,
since the Commission was setting a deadline for compliance
with article 7(4), which dealt in addition with an instruction
which was not a payment order. He would like to know how
such an instruction could give rise to a requirement of notice,
Likewise, the United States proposal for article 10(3) referred to
article 9(2), which also dealt with an instruction thaf was not a
payment order. It was not possible for instructions that were not
payment orders in articles 7(4) and 9(2) suddenly to become
payment orders in article 10(2) and (3). But the problem might
be only one of drafting.

35.  He found that the procedure of setting different deadlines
for different purposes was becoming complex and might not be
very practical for the staff of a medium-sized bank. It might be
preferable to have a single deadline such as the one laid down
in article 10(1); that would be clearer and help to improve the
operation of international trade and financial systems.

36. Mr. CONOBOY (United Kingdom) said that his
delegation would prefer the phrase “as soon as reasonable” to
the words “as soon as possible”. The word “possible” could give
rise to different interpretations.

37.  Mr, BHALA (United States of America) agreed with the
French representative that the question of the term “payment
order” was a matter of drafting. With regard to the question of
deadlines, he agreed on the need for clarity in the text but
stressed that they were important because they involved duties
of notification which gave rise to liability if they were not met.

His delegation could accept the replacement of the word
“possible” by the word “‘reasonable”.

38, Mr. CRAWFORD (Canada) recalled that the expression
“commercially reasonable” had caused problems when it had
been discussed in connection with article 4(3). A possible
alternative would be the word “promptly”.

39.  Mr. BURMAN (United States of America) concurred. He
reiterated his delegation’s view that the exact phraseology of the
provision should be left to the Drafting Group.

40. Mr. LE GUEN (France) disagreed, pointing out that the
Commission had not expressed a unanimous opinion on the
matter.

41. The CHAIRMAN feared that the inclusion in paragraphs
2 and 3 of article 10 of a qualifying phrase of the kind under
discussion could lead to disputes involving claims for breach of
contract and damages.

42, Unless he heard any objection, he would take it that the
Commission referred the United States proposal for paragraphs
2 and 3 of article 10 to the Drafting Group on the understanding
that they would not contain the qualifying phrase “as soon as
possible” but would allow an extra day for notice fo be given
without any element of delay.

43, It was so decided.

44.  Mr. BISCHOFF (observer for Switzerland) said that
whatever wording was finally decided on for article 1(0(2), it
should refer to paragraph 6 as well as paragraphs 4 and 5 of
article 7.

45, The CHAIRMAN ieplied that the Commission had
decided that an extra day should be allowed for notification
under paragraphs 4 and 5 of article 7 but not for action under
paragraph 6.

46. Ms. KOSKELO (observer for Finland) said that one point
on article 10(3) might not have been resolved, namely that of
the date to which it referred. In many cases, a payment order
would not contain a payment date; her preference would be to
see the date referred to as an “execution date”,

47, Mr. ABASCAL ZAMORA (Mexico) asked for
clarification of the relationship between article 10 and the
Commission’s decision not to allow an extra day for action
under article 7(6).

48, The CHAIRMAN repeated that in the discussion on
paragraphs 4 and 5 of article 7 the Commission had agreed to
provide for an extra day for notification. The decision in
regard to article 7(6) had been that no such extra time was
required.

49. M. LIM (Singapore) pointed out that article 7(6)
continued to refer to article 10. He wondered if that was a
drafting error.

50. The CHAIRMAN said that was a matter for the Drafting
Group.

51. Mr. CONOBOY (United Kingdom) said that the United
States proposal for article 10(2) referred to notice being given
not later than the business day after the day when the payment
order was required to be executed. However, reference back to
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the decision which the Commission had taken on article 10(1),
which dealt with the business day on which the payment order
was required to be executed, showed that not one but two days
were mentioned, namely the day on which the payment order
was received and the following day.

52, The Commission should decide, before referring the
paragraph to the Drafting Group, whether the time-limit for
notification should be based on the day on which payment was
received or the following day. He would like to know whether
the extra days contemplated in the United States proposal were
cumulative.

53. The CHAIRMAN said that he had assumed that the extra
day proposed by the United States was additional to what was
provided for under the rule in article 10(1). The reasoning
behind that was that the extra day was not intended for normal
business but was time required for investigation purposes. He
asked the Commission to agree that the wording could be
entrusted to the Drafting Group on that basis.

54, Ir was 50 decided.

55. The CHAIRMAN invited the Commission to take up
article 10(5). He drew attention to the proposal submitted by
Canada (A/CN.9/347, p. 10, para. XXXVIII).

56. Mr. BHALA (United States of America) objected that the
phrase “ordinary course of business” proposed by Canada was
not precise enough. His delegation felt that more than a mere
drafting matter was at issue in the Canadian proposal and
accordingly it could not support it.

57. The CHAIRMAN noted the absence of outright support
for the Canadian proposal. He would therefore take it that the
Commission approved the existing text.

58. It was so decided.

59. The CHAIRMAN invited the Commission to take up
article 10(6).

60. Mr. SCHNEIDER (Germany) said that he had some
difficulty in accepting the paragraph as it stood. He questioned
whether it would always be practical to treat branches and
separate offices of a bank in different States as separate banks.
He cited the example of a gronp which provided electronic

or bank-wide payment systems and had a central office in
another State than its head office as well as branch offices in
that same State; with the originator's branch and the
beneficiary’s branch in that same State, payment orders would
pass between the branches without there being, in the legal
sense, a contractual relationship between them. A bank in that
system would be in a position to retain monies for some time
without redress. He suggested that the question of regarding
separate offices as banks was more complicated than at first
appeared.

61. The CHAIRMAN said that his advice from the Secretaniat
was that branches were mentioned in the Model Law on the
assumption that they would conduct transfers independently. If
the representative of Germany was linking the branch to the
main office and regarding the two as conducting one operation,
his position seemed to be very different from that of the
Working Group.

62. Mr. SCHNEIDER (Germany) said that he would be
satisfied with a mention in the Commission’s report that the
relationship between a branch and its main office was not a
contractual relationship nor deemed to be such.

63. Mr. CRAWFORD (Canada) asked whether in that case
the text itself should remain as it was.

64. Mr. NEWMAN (United States of America) said that if the
representative of Germany sought it to be placed on record that
branches of the same bank were not separate banks, that clashed
fundamentally with paragraph 6. In the example which the
representative of Germany had given of two branches and a
main office, whether connected electronically or not, they were
still the same bank in the same State and the originating bank
which was one branch would pass a payment order to the head
office to pay another branch., The question was whether they
were three separate banks or not. If the answer was yes,
paragraph 6 should remain as it was; if not, paragraph 6 needed
amendment.

65. The CHAIRMAN said that Germany's difficulty appeared
to be with the general law of contract, but that had nothing to
do with the Model Law. He hoped that an accommodation could
be found between the views of the representative of Germany
and those delegations which could accept the paragraph as it
stood.

The meeting rose at 5.05 p.m.

Summary record of the 457th meeting

Friday, 21 June 1991, at 9.30 a.m.

[A/CN.9/SR.457]

Chairman: Mr. SONO (Japan)

The meeting was called to order at 945 a.m.

International Payments: draft Model Law on International
Credit Transfers (continued) (A/CN.9/341, 344 and Corr.1,
346 and 347 and Add.1)

Article 11

l. The CHAIRMAN invited the Commission to take up
paragraphs | and 2 of article 11 together, since they deall with

comparable situations. He suggested that, for the sake of
consistency with the wording of paragraph 2, the words “and the
beginning” in paragraph 1 should be replaced by the words “or
the beginning".

2. Mr. BHALA (United States of America) pointed out that in
practice in the commercial world there was an average of one
revocation order for every 30 amendments made to a payment
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order. He therefore suggested that a reference te amendments
should be inserted in paragraphs 1 and 2 of article 11.

3. Mr. GREGORY (United Kingdom) said that, in view of the
comment made by the United States representative, the Model
Law should in principle deal with amendments. If a reference to
amendments was inserted, however, it would be necessary to
state what an amendment was and what a bank did when it
received one. He suggested that, rather than embarking on such
a change at the present late stage, the Conunission should leave
the article as it was in that respect and note that the Model Law
did not deal with the question of amendments to payment
orders,

4. He approved the Chairman’s drafting suggestion. He drew
attention to his Government's proposal in its written comments
(A/CIN.9/347, p. 62, sect. 25) that the term “payment date” in
paragraph 2 should be replaced by the term “execution date”.
Since the meaning of the latler term had been extended to
include the beneficiary's bank, it would be appropriate to make
that change.

5. The United Kingdom proposal was adopied.

6. Mr. IWAHARA (Japan) agreed with the view expressed by
the representatives of the United Kingdom and the United
States of America that the Model Law should not overlook the
question of amendments to payment orders. Since lime was
short, however, it might be best to leave the maitter for
interpretation.

7. Mr. ADEDIRAN (Nigeria) concurred. The sender had the
right to amend a payment order before it was sent. At the
present juncture it would be best to allow for the exercise of that
right through interpretation of the Model Law.

8. Ms. BOUM (Cameroon) said that if amendments of
payment orders were more numerous than revocations, the
Working Group must have discussed them. She wondered why
the Working Group had not catered for them in the draft Model
Law.

9. Mr. ABASCAL ZAMORA (Mexico) expressed concern at
the idea that the problem should be left for interpretation. That
could be taken to mean, for example, that the Model Law simply
did not deal with amendments and that they were a matter for
national legislation. Alterpatively, the Commission might
consider stating, on the lines of article 7(2) of the United
Nations Convention on Contracts for the International Sale of
Guoods, that matters nol expressly dealt with in the Model Law
would be dealt with in conformity with the general principles on
which it wag based or, in the absence of such pnnciples, in
conformity with the law applicable by virtue of the rules of
private international law.

10.  Mr. BHALA (United States of America) said that, if the
Commission decided not to include a reference to amendments
in the Model Law, he would be satisfied if it was noted in a
commentary lo the instrument that the issue was important in
the commercial world: and that, although it was not dealt with
explicitly in the Model Law, the text contained nothing to
preclude amendments being made to payment orders and might
be considered to cover them.

11. The CHATRMAN suggested that, for the time being, the
Commission might proceed on the assumption that the Model
Law would not refer to amendments to payment crders.

12, Mr. LE GUEN (France) observed that the Commission
had rejected a proposal by the United States to insert a reference

to amendments in article 2(j) (A/CN.9/SR.443, para. 22). He
agreed with the view expressed on the subject by the United
Kingdom representative.

13.  Mr. HERZBERG (observer for Israel), referring to
patragraph 1, said that if a bank executed a payment order before
the date of execution, he did not see how it could act on a
revocalion order, unless it was able to pass it on to an
intermediate bank in the chain. It might be best if the paragraph
referred simply to execution.

14, Ms. KOSKELO (observer for Finland) suggested that it
might be necessary to set a limit on amendments to payment
orders. If an amendment entailed a very large increase in an
order, it might cause difficulties for the bank concerned.

15. Mr. GREGORY (United Kingdom) said that the observer
for Israel had 1aised an important point which deserved
consideration. The Commission had not yet reached agreement
on a definition of the term “execution date”, but since article 10
now provided that execution must take place on the day an order
was received or on the next day, the bank had a choice in the
matter. For most purposes it would make sense if the execution
date was defined as the date by which a bank was required to
execute the payment order, which effectively would mean the
later of the two days in question. That might, however, be
unsatisfactory in the case with which article 11 was concerned.
For example, a bank might execute a payment order on the day
of receipt and receive a revocation order cffected before the
later of the actual time of execution and the beginning of the
execution date; if the execution date was defined in the manner
he had just described, the later of the two days would be the
second day. Banks should not be discouraged from executing an
order on the day of receipt where possible, but the fact that they
might be required to act on a revocation order effected as late
as the second day could have that result. He was therefore
uncertain whether the mle in paragraphs | and 2 of article 11
was appropriate for the Model Law.

16.  Mr. LE GUEN (France) said that he did not entirely agree
with the United Kingdom representative’s reasoning. There was
nothing in article 11 to provide that a bank should automatically
carry out a revocation order. If a bank received a revocation
order before the execution date for the payment order, it would
be free to decide if it had a reasonable opportunity to acl or not.
If a bank which had executed a payment order on the first day
received a revocation order after execution, it could not
reasonably be expected to execute the revocation order. He
suggested that the problem might be solved simply by deleting
the words “and the beginning of the execution date™ at the end
of paragraphs 1 and 2.

17. Mr. GREGORY (United Kingdom) said that the reason
for the inclusion of the words “and the beginning of the
execution date” was to ensure that a revocation order received
before the beginning of the execution date was properly
effected. Otherwise a bank could claim that it had not had a
reasonable opportunity to act because it had already exccuted
the payment order.

18. Mr. ADEDIRAN (Nigeria) agreed with the representative
of France. The problem with revocation was that once a
payment order had been executed in fact, it could not be
revoked. If the payment order had been executed on the day it
was received or the following day, the revocation order would
not be valid. Tt would be better to provide simply that the
revocation would not be valid after the actual time of execution.

19. Mr. GREGORY (United Kingdom) said he felt sure that
the idea which the Commission wished to express was that the
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bank must have a reasonable opportunity to act before the later
of the actual time of execution of the payment order and the
earliest date on which it was required to execute it under ar-
ticle 10. That might be the day of receipt or, if the circum-
stances in subparagraphs (a) and (b) of article 10(1) applied, a
later date.

20. Mr. HUANG Yangxin (China) said that there was a close
link between paragraphs 1 and 2 of asticle 11 and paragraph 5
of the article. The reason for the mention of the actual time of
execution and the beginning of the execution date was that they
applied mainly to a fixed date for execution as stipulated in the
payment order. Under paragraph 5, if a receiving bank executed
a payment order before the stipulated payment date and then
received a revocation order, it would not be entitled to
reimbursement; even if it had made the payment before the
execution date, 1t would still have to execute the payment order.
It might therefore be advisable to consider wording which would
allow the receiving bank to execute a payment order early,
without a stipulated execution date; in other words, the actual
time of execution mentioned in paragraphs 1 and 2 would apply
only to payment orders which specified a future date of
execution.

21.  Mr. LOJENDIO OSBORNE (Spain) said that the French
representative had proposed the deletion from article 11 of the
reference to execution date. A receiving bank late in executing
a payment order was liable under article 16; if there was a
revocation order in those circumstances, his understanding was
that acceptance of the French proposal—leaving only the notion
of effective execution in article 1l—would mean that
consequences would arise under article 11(5).

22, Mr. CRAWFORD (Canada) considercd that the French
suggestion would upset the balance of article 11. The existing
text defended both the interests of the sender, in guarding
against premature execution, and the right of the receiving bank
to have a reasonable opportunity to take action.

23.  In response to a suggestion by the Chairman, the
Commission agreed to maintain the balanced approach to
revocation orders which was expressed in the existing text of
paragraphs 1 and 2 of article 11.

24. The CHAIRMAN called for comments on the use of the
term “execution date” in article 11.

25. Mr. SCHNEIDER (Germany) considered that the term
“execution date” meant the time when an obligation fell due, but
that in construing it a distinction should be drawn between that
time and the time when it was fulfilled. He therefore proposed
the replacement of the words “execution date” by the words
“time when a bank may execute”.

26. The CHAIRMAN said that in his view the German
suggestion was inconsistent with the decision which the
Commission had just taken.

27.  Mr. GREGORY (United Kingdom) thought that might not
be the case. Acceptance of the German suggestion would
exclude premature execution. It would mean that the latter part
of article 11(1) would indicate that the receiving bank should
have a reasonable opportunity to act before the later of the
actual time of execution and the earliest date when il was
permitted to execute under article 10. If the receiving bank had
not executed the payment order when the revocalion order
arrived, the point raised by Spain would be taken care of. If it
had executed the payment orders, the revocation would not be
applicable. If the payment order specified a later payment date,
the bank would not have been allowed to execute the payment

order on the day of receipt but would have been obliged to

execule it on the date specified. The solution seemed perfectly
satisfactory.

28. Ms. KOSKELO (observer for Finland) suggested that it
might be clearer to use the words "“the later of the actual time
of execution and the day on which the payment order should
have been executed under article 10(1)(a) or (b)".

29. Mr. HUANG Yangxin (China) suggested that the
paragraph might refer to the period between the time when the
receiving bank was entitled to execute the payment order and
the day on which it was obliged to execute it.

30. Mr. DE BOER (Netherlands) said he believed that banks
were always permitted to execute payment orders early if no
execution date was specified.

31. Mr. BHALA (United States of America) said that the
question being discussed was extremely technical and
consequently it was often difficult to understand the
implications of every proposal. He believed that the original text
catered in a perfectly satisfactory manner for the point under
discussion. To illustrate that, he had worked out a hypothetical
case involving a four-day period: on day one the receiving bank
received a payment order with an indication that day four should
be the execution date. On day two the receiving bank executed
the order—prematurely. On day three the sender semt a
revocation order, day four still being the execution date. With
the present wording of article 11, the revocation order would be
effective. Under article 10(1) as redrafted by the Commission, a
receiving bank was required to execute a payment order on the
day on which it received it or, at the latest, on the following day.
The hypothesis he had described would be valid with ar-
ticle 10(1) so worded.

32. Mr. GREGORY (United Kingdom) said that he was not
sure whether the final point made by the previous speaker was
correct. His delegation’s problem was with the term “execution
date”, which seemed inadequate for the situation in which an
order was received by a bank which wished to execute it on the
same day. If it did so and a revocation order arrived on the
second day, it was not clear to him if the beginning of the
execution date would be the first day or the second. If the term
“execution date” meant “date by which execution must take
place”, which would seem sensible, the time concemed would
be the end, not the beginning, of the period.

33.  Mr. SCHNEIDER (Germany) said that he wished the text
to embody the idea that a bank was permitied, but not obligated,
to execute the payment order during a given period.

34. Mr. YIN Tieou (China) proposed that the text of
paragraphs 1 and 2 of article 11 should remain as they were, If
no execution date was specified in the payment order, that date
should be the date of receipt of the payment order or the
following day. Either was legally acceptable.

35. The CHAIRMAN recalled the Commission’s decision, in
regard to article 10(1), that the day on which a payment order
should be executed was the day of its receipt or the following
business day. In principle, execution should take place on the
same day, not the “first” or the “second day™; it would, he
believed, weaken that principle if reference was made to the first
or the second day of execution in article 11.

36. Mr. GREGORY (United Kingdom) said that the matter
under discussion involved the whole concept of execution and
had implications for provisions of the text other than article 11.
He regretted that he could not agree with the Chairman’s view.
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37.  Mir. CONOBOY (United Kingdom) said that, if a bank
saw any possibility that it might receive a revocation order after
it would normally have executed the payment order, it would
delay execution; consequently, as his delegation had indicated
earlier in the meeting, acceptance of the rule in paragraphs 1 and
2 of article 11 would create a bias towards later execution. If a
bank executed a payment order on the day of receipt, and a
revocation order was received on the following day, the
revocation order would be ineffective.

38. Mr. CRAWFORD (Canada) said that, in considering the
meaning of the term “execution date”, the Commission must
take into account the need to adhere to the principle of same-day
execulion. He hoped that the comments by the United Kingdom
delegation did not imply that premature execution should be
encouraged.

39. Mr. LE GUEN (France) said that there was a substantial
difference between the English and French versions of ar-
ticle 11(1). He considered the French version more satisfactory.

40. M SOLIMAN (observer for Egypt) said that the French
version seemed to be much clearer than the English version, in
the light of the Arabic version.

41. The CHAIRMAN invited the Commission 1o consider the
following amendment to article 11(1): to replace the words
“before the later of the actual time of execution and the
beginning of the execution date” by the words “before the actual
time of execution or the beginning of the day on which the
payment order ought to have been executed under article
10(1)(a) or (b), if later”. Unless he heard any objection, he
would take it that the Commission accepted his suggestion and
referred article 11(1) to the Drafting Group as reproduced in
document A/CN.9/344, with that change.

42. It was so decided.

43. Mr. HEINRICH (Bank for International Settlements) said
that the Commission might have overlooked one question
relating to article 11, namely the principle, accepted by the
Working Group and mentioned in the Secrefariat’s commentary
(AJCN.9/346, p. 64, para. 2), that a payment order was irrevo-
cable. The Model Law should therefore limit the possibility of
revocation and make clear what the time-limit was for
revocation. One possibility mentioned by a central bank that had
submilted comments to the Bank for International Seftlements
was to state that revocation would no longer be possible afier
the account of the originator had been debited.

44. Mr. ABASCAL ZAMORA (Mexico), reverting to the
question of amendments to payment orders, said thal
UNCITRAL had a reputation for formulating viable legal
instruments. His delegation believed that the Model Law
would not fall into that category if it failed to refer to
amendments to payment orders. The Commission might analyse
the subject—which the Working Group had not done to any
great extent—and seek a suitable course of action; if it decided
that the Model Law would not deal with amendments, that
should be stated explicitly and it should be made clear that such
malters should be left to national legislation. It might, as he
had suggested earlier in the meeting, formulate a provision
along the lines of article 7(2) of the United Nations Convention
on Contracts for the Intemational Sale of Goods (the Vienna
Sales Convention). It would be regrettable, and bad law, if the
Model Law remained silent on the question of amendments. If
that proved to be the decision of the Commission, his
Government wished that view to be reflected in the
Commission’s report.

45. Mr. BURMAN (United States of America) said that he
associated himself with the views expressed by the
representative of Mexico. In the real world of banking,
amendments to payment orders were far more common than
revocations. Most of the fundamental matters related to credit
transfers were addressed in the Model Law, so there was no
reason to exclude amendments.

46. Mr. GREGORY (United Kingdom) agreed that a general
provision on interpretation similar to article 7(2) of the Vienna
Sales Convention would be a good way of dealing with the
matter, It should be included in article 18 or a later article. He
did not, however, see any need to include a specific reference to
amendments in article 11, since the general provision would
encompass amendments. The fact that a matter was not
explicitly addressed in the Model Law did not mean that it was
excluded from its operation; on the principle embodied in article
7(2) of the Vienna Sales Convention, the Model Law would
apply to all matters related to credit transfers. Such matters
clearly included amendments to payment orders. That could,
perhaps, be explained in the report of the Commission.

47. Mr. RENGER (Germany) said the question of
amendments to payment orders deserved full discussion. The
Commission must first decide whether or not the Model Law
should explicitly address the matter and, if not, whether it was
necessary to include in the Model Law a general rule similar to
article 7(2) of the Vienna Sales Convention.

48, Mr. POTYKA (observer for Austria) agreed that the
matter was important and deserved careful consideration, even if
the final decision was to leave the Model Law silent in respect
of amendments to payment orders.

49. Mr. KAKOLECKI (observer for Poland) endorsed the
views expressed by the representative of Mexico. He was also
impressed by the point made by the representative of the United
States of America about the greater frequency of amendments.
Why should the Model Law deal only with the less frequent

occurrence, revocation?

50. Mr. ADEDIRAN (Nigeria) wondered if the Commission
was trying to introduce too much detail into the Model Law.
Amendments to payment orders were a praclical problem
between sender and receiving bank. He saw nothing against
permitting amendments if they were reasonable and within the
power of the receiving bank to implement. He could accept a
provision to that effect if it was felt necessary.

51. Mr. KOMAROV (Union of Soviet Socialist Republics)
said that a provision similar to article 7(2) of the Vienna Sales
Convention would be a useful way of meeting the concems of
the representative of Mexico, as the representative of the United
Kingdom had demonstrated.

52. Mr. CRAWFORD (Canada) said that, to put matters in
perspective, while amendments might be more common than
revocations, payment orders as such were vastly more frequent
than amendments. The inclusion of a general provision similar
to article 7(2) of the Vienna Sales Convention was a good
suggestion, but he would prefer the Model Law to indicate
explicitly that amendments would be treated in the same way as
revocations.

53. Mr. PELICHET (Hague Conference on Private
International Law) watned the Commission of the risk implicit
in transposing a provision such as article 7(2) of the Vienna
Sales Convention from a convention to a model law, since the
circumstances envisaged in the two kinds of instrument were not
the same.
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54. Mr. FUJISHITA (Japan) said he preferred that the
Model Law should remain silent on the matter. Pethaps later
inclusion of a general provision on interpretation might be
discussed.

55. Mr. HEINRICH (Bank for Intemnational Settlements) said
that an amendment could be viewed as a revocation of a
payment order and the creation of a new one,

56. Mr. BOSSA (observer for Uganda) supported the explicit
reference suggested by the representative of Canada.

57. Ms. PETRE (Society for Worldwide Interbank Financial
Telecommunications) said that the practice in her organization,
SWIFT, was to treat amendments as both a revocation and a new
payment order.

The meeting rose at 12.45 p.m.

Summary record of the 458th meeting

Friday, 21 June 1991, at 2 p.m.

[A/CN.9/SR.458]

Chairman: Mr. SONO (Japan)

The meeting was called 1o order at 2.25 p.m.

International Payments: draft Model Law on International
Credit Transfers (continued) (A/CN.9/341, 344 and Corr.1,
346 and 347 and Add.1)

Article 11 (continued)

1. The CHAIRMAN said that there had been general
agreement in the Commission that there should be a specific
reference to amendments in the Model Law. Consequcnﬁy, he
suggested that the following new paragraph be added to ar-
ticle 11, subject to any editorial changes by the Drafting Group:
“The principles contained in this adicle will apply to the
amendment of a payment order.”

2. Following an indicative show of hands, he noted that most
members of the Commission were in favour of the text.

3. Mr. VASSEUR (Banking Federation of the European
Community) said he endorsed the Chairman's approach to the
problem but wondered if the text would cover all the possible
kinds of amendments, not all of which would necessarily take
the form of a revocation.

4. For instance, in the case of an originator who wished to
increase the amount of a payment order, no revocation would he
needed. I, however, he desired to decrease the amendment, the
earlier payment order would have to be revoked.

5. The CHAIRMAN said he thought that the proposal would
cover all interpretations.

6. Mr. ABASCAL ZAMORA (Mexico) requested that, time

permitting, the Commission should consider the adoption of a
general rule on interpretation.

7. The CHAIRMAN agreed to that request.

8. He drew attention to the Secretariat’s comments on
paragraph 3 of article 11 (A/CN.9/346, pp. 65-66) which implied
that the paragraph might be redundant. However, the Working
Group had considered it useful to retain it and there appeared to
be no objection in the Commission to its retention.

9. Inviting the Commission’s attention to article 11(4), he
recalled that it had decided to make an exception to the
anthentication rule in article 4(2), (3) and (4) and an amendment
to the revocation of payment order provision in article 4(1). It

had added the same reference to the revocation order in ar-
ticle 4(4). Since the reference to authentication had already been
made, he wondered whether article 11(4) was still needed.

10. Mr. CONOBOY (United Kingdom) said that it had
hitherto been considered that the provision in paragraph 4 was
a useful one. It was important to remember that there was no
provision in the Model Law for a bank to reject a revocation
order, whereas, if it had doubts about the authenticity of a
payment order, it could always reject it. There was thus some
merit in retaining the provision.

11.  The CHAIRMAN said he wondered whether, if a payment
order had been authenticated, a revocation order would have to
be authenticated in the same manner.

12. Mr. CONOBOY (United Kingdom) said that, since the
Working Group had not wished to insist that the method of
authentication should nccessarily be the same, paragraph 4 did
nol prescribe any rule for authentication.

13, Mr. BURMAN (United States of America) said he
thought that paragraph 4 should be deleted. However, if the
United Kingdom proposal were being considered, his delegation
would have to propose an amendment providing that a revo-
cation order must be authenticated if the payment order to which
it attached had also to be authenticated. It would be an
extraordinary restriction on commercial practice to require that
all revocation orders be authenticated when article 4 did not
provide that all payment orders had to be authenticated.

14.  Mr. SAFARIAN NEMATABADI (Islamic Republic of
Iran) said that, in view of the important consequences of
revoking a transfer, his delegation preferred to retain para-
graph 4 as it stood.

15. The CHAIRMAN inquired whether the retention of

article 11(4) would be compatible with the change made to ar-
ticle 4.

16. Mr. ABASCAL ZAMORA (Mexico) replied that there
was a slight difference in interpretation. He endorsed the view
of the United Kingdom representative.

17. He drew the atiention of the Drafting Group to a
translation error in the Spanish version of article 11(4), which
referred to a payment order instead of a revocation order.
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18. Mr. GREGORY (United Kingdom) said it was unclear o
him why the changes to article 4 made article 11(4)
unnecessary.

19. The CHAIRMAN replied that, on the assumption that the
same method had to be used for the revocation as for the
payment order, article 11(4) was inconsistent with asticle 4,
since authentication was no! required for the payment order.
However, if the same method was not required, the paragraph
could stand.

20.  Mr. POTYKA (observer for Austria) said that he thought
the Commission had decided that a handwritten signature would
not be considered to be an authentication. He asked whether, if
an ordinary customer had signed a payment order and then
wished to revoke it, he could do so by sending in a signed order
of revocation, even if article 11(4) was retained.

21. The CHAIRMAN, having answered the observer for
Aunstria in the affirmative, asked how many members of the
Commission were opposed to the retention of paragraph 4.

22. Mr. BURMAN (United States of America) said that, if the
paragraph was amended to make it more flexible, his delegation
would be able to accept it, but it still preferred to delete it.

23. Mr. LE GUEN ({(France) endorsed the United States
position that the paragraph should either be deleted or amended
to make it more flexible. In that connection, he drew attention
to the French Govemment proposal (A/C.9/347/Add.1, p. 4) that
article 11(4) should be redrafted to read: “When a revocation
order must be authenticated, this need not necessarily be done
by the same method as the payment order.”

24. Mr. ABASCAL ZAMORA (Mexico) said he agreed with
the representatives of the United Kingdom, United States and
France. He suggested that the Drafting Group be asked to revise
the paragraph to take account of the fact that a revocation order
need not necessarily be authenticated in the same way as a
payment order.

25. Mr. HUANG Yangxin (China) said that there was a
contradiction in that the Model Law did not provide that the
payment order must be authenticated. He suggested wording on
the following lines: “A revocation order which occurs after a
payment order has been authenticated must also be authenti-
cated”, If a payment order did not have to be authenticated, a
later revocation should not have to be authenticated either.

26. Mr. ABASCAL ZAMORA (Mexico) said that it was
necessary lo state that the revocation must be authenticated or
authorized, to reflect the view of the Working Group that more
flexibility with regard to revocation was needed.

27.  The CHAIRMAN said that he took it that the members of
the Commission agreed that paragraph 4 should be retained and
that the Drafting Group should be requested to clarify it, if
necessary, on the lines proposed by the French delegation.

28. It was so agreed.

29. The CHAIRMAN, inviting the Commission to consider
article 11(5) and (6), recalled that it had been proposed that
paragraphs 5 and 6 should be combined. He suggested that the
Drafting Group should be entrusted with the task of preparing an
appropriate combined text, If he heard no objection, he would
take it that the Commission wished to approve paragraphs 5 and
6 on that understanding.

30. It was so decided.

31. Mr. GREGORY (United Kingdom) said that his
Government's proposal for a mew paragraph to follow para-
graph 6 (A/CN.9/347, p. 61) was also related to article 13, since
both article 11 and article 13 dealt with a situation in which
there would be a refund either because the payment order or
credit transfer had been revoked or because the money-back
guarantee had been invoked under article 13.

32. In both articles, the refund was passed backwards along
the same chain as the original credit transfer in the forward
direction, resulting in the fact that the banks involved in the
forward direction were also involved one by one in the opposite
direction. His delegation believed that it was unduly restrictive
to insist that the refund had to be made in that manner. There
might well be circumstances in which a refund could be
provided directly to the originator and the Model Law should
permit a different route in the backward direction.

33. There might be good reasons why the backward
transaction should not take place in the same manner as the
forward transaction if, for example, one of the banks became
insolvent. Under anticles 11 and 13 as currently drafted, if such
an incident occurred, the operation of the chain was such that
the bank downstream from the insolvent intermediary would
have no choice but to pass on the refund to the insolvent bank.
That clearly would not be in the interest of the originator, who
wished to recover his money.

34.  During the Working Group's discussion of the question,
one objection to a provision whereby an insolvent bank could be
skipped had been that it could interfere with netting
arrangements in which the banks involved in the chain were
operating. He wished to make it clear that his delegation’s
proposal would not disturb any netling arrangements and he
drew atiention to the fact that it began with the words “Without
prejudice to obligations under any agreement that nets
obligations bilaterally or multilaterally . . .".

35. Mr. SCHNEIDER (Germany) said he fully supported the
United Kingdom proposal. He recalled the view expressed in the
Working Group that all the various types of banking procedures
should be covered.

36. Mr. BURMAN (United States of America) said that while
his delegation understood the good intentions of the United
Kingdom’s proposal, it found it unacceptable. It was not
realistic to use the expression “without prejudice to” netting
systems, while behaving as if they did not exist.

37. In banking transactions that made use of funds transfer
systems and engaged in multilateral or bilateral netting, the
rights of the parties might change. The United Kingdom
approach would not ensure the protection of the rights of the
parties, who might in various ways have acquired obligations
under a nefting system. It should not be forgotten that
insolvency provisions were dealt with under very separate legal
regimes,

38.  Mr. CONOBOY (United Kingdom) said that it was not
his delegation’s intention to alter insolvency law and he did not
believe that its proposal did so. In the real world, one of the
banks in the chain might well provide a refund to the criginator
by simply sending a cheque through the post, thereby avoiding
the refund chain of a particular forward transaction.

39.  Mr. GREGORY (United Kingdom) said it was true that
the existence of netting systems could not be ignored. Under his
delegation’s proposal, however, a bank was not required to take
advantage of the rule in guestion. In that connection, he drew
attention to the statement in the proposal that the bank “is
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discharged from that obligation to the extent that it makes the
refund direct to a prior sender”.

40. Not all payments were made through a netting system,
and a bank that was properly advised would be able to
determine whether there was any risk of a conflict with a netting
system. In short, it could take advantage of the rule in
circumstances when it deemed it appropriate to do so.

41.  Mr. BURMAN (United States of Amernica) said that the
United Kingdom proposal would authorize the skipping over of
what might be prior and structural arrangements with possible
legal implications. In his opinion, a Model Law that authorized
a “skip” would not find easy acceptance in the commercial
banking world.

42. Mr. DE BOER (Netherlands) suggested that the United
States objection to the United Kingdom proposal might be met
by amending the beginning of the text to read “Without
prejudice to any agreement that nets obligations bilaterally or
multilaterally . . .".

43.  Mr. SCHNEIDER (Germany) said that the Commission
was dealing not with insolvency law but rather with substantive
law. In his delegation's opinion, it was essential that the funds
should be returned to the orginator, The point of departure in
the Commission had always been that, as a general rule, the idea
of netting schemes should be excluded when stating that the
originator had a direct claim.

44,  Mr. CRAWFORD (Canada) said he supported the United
Kingdom proposal. While it was true that the Commission was
trying to avoid interfering in domestic insolvency law, it was
inevitable that the results of itz work could have an indirect
effect on such laws, which would look to the Model Law to
ascertain if money was owed to the insolvent bank.

45.  He had some difficulty with the opening words “Without
prejudice to its obligations”, as he thought that rights should,
perhaps, be included as well. The altemative was to make no
reference at all to netting agreements which, he agreed, were
largely irrelevant. Although money being refunded was thought
of as money going back into the system, the fact was that any
transaction that had been netted and settled was finished. The
refund was a new payment. Most schemes settled daily, so that
there was little danger of refunding an unsettled payment.

46.  As for the United Kingdom representative's suggestion
that a bank might send a cheque (o the originator, he was not
sure that the words “prior sender” in the proposed text would
permit that.

47.  Mr. BURMAN (United States of America) said he wished
to make sure that his delegation’s views on that fundamental
and significant topic were clearly understood. The Working
Group had discussed and rejected a similar proposal on the
grounds that it was disruptive, so some very strong reason
would be required for that decision to be reversed.

48.  He was not arguing the merits of the nelling system, but
endeavouring to contribute to a Model Law which would not be
ignored by people using high-volume netting systems. Where
there was a “skip rule”, there could not be netting and that
would mean that the Commission would be cutting itself off
from contemporary developments in banking. If such a decision
were taken, then his delegation would ask for its views to be
inserted as a statement in the final report,

49. Mr. BERGSTEN (Secretary of the Commission) recalled
the discussions on somewhat similar lines which had taken place

in the Working Group when a similar proposal, referred to as
the “skip rule”, had been studied. The arguments for faimess
were manifest: if a refund had to go back to an insolvent bank,
which was responsible for passing it on down the line, that
was clearly a serious matler. On that occasion also, the United
States delegation had expressed concem about netling
arrangements.

50. He had studied the literature relating to article 4A of the
Uniform Commercial Code and knew that a proposal on similar
lines had been analysed by the Federal Reserve Bank in the
United States in the context of CHIPS. In the context of netting
through CHIPS, the proposals had not worked. It had been
obvious that the matter would be raised again, and it was to be
hoped that the United States delegation would make available
not just its conclusions, but its background experience, such as
the Federal Reserve Bank studies he had mentioned.

51. The Working Group had been well aware of the problems
in the case of intercurrency transactions, where netting
arrangements might well be in the middle, and it had rejected
the proposal.

52. Mr. HEINRICH (observer, Bank for International
Settlements (BIS)) said that, at various meelings of the
Commission and the Working Group, BIS had raised a number
of matters of concern in regard to netting schemes and ils
preference that there should be no reference at all to such
schemes in the Model Law, The term “netting scheme” was far
too vague, the variations in operation from country to country
were too great and, for the concept to have any relevance at all,
distinctly more than a simple reference would be needed.

53. Mr. GREGORY (United Kingdom) said that he had found
the Secretary’s intervention very helpful. The discussion taking
place in the Commission at the moment did not in fact appear
to him to be a replica of that previously held in the Working
Group. In the Working Group, the United States delegation had
taken the same stand as it was currently doing in the Com-
mission. His own delegation’s response at that time had been lo
hold back, feeling it to be inappropriate to introduce a rule
which would not be implemented in the United States.

54. When, at a later stage, it had had an opportunity to study
the material supplied by the United States delegation and to
consider it in the light of the way banks operated in the United
Kingdom, his delegation had come to the conclusion that its
proposal was a feasible one.

55. If it would reassure those delegations which thought that
the opening words of his Govemment's proposal were loo
narrow, they could be revised to read “Without prejudice Lo any
rights and obligations™.

56. Mir. SCHNEIDER (Germany) said that the merit of the
United Kingdom proposal—which his delegation supported—
was the oplion it offered to a refunding bank to give money back
direct to the originator, instead of paying it to the receiver of an
insolvent bank. In theory, the originator could work fast to
obtain an injunction to stop payment (o the insolvent
intermediary bank, but he would probably not be quick enough
in practice and even then the injunction would confer no legal
right to his money.

57. Mr. CRAWFORD (Canada) said that the suggestion that
there should be no reference to netting seemed a sensible one.
However, if CHIPS could still not function within the Model
Law, even without such a reference, that would also make it
difficult for him to support the proposal.
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58. Mr. CONOBOY (United Kingdom), replying to a
question by the CHAIRMAN, said that, if his Govemment's
proposal were rejected, a bank which chose to make refunds
under article 11 or 13 in any way other than through the
chain would presumably have to rely on the contract-out
provision.

59. Following an indicative show of hands, the CHAIRMAN
concluded that, while more delegations were in favour of the
United Kingdom proposal than opposed to it, a large number of
members had not declared themselves either way. He asked the
delegations of the United Kingdom and the United States to
discuss the issue between themselves in an effort to arrive at a
compromise. Failing such a compromise, the United Kingdom
proposal would be adopted,

Article 13

60. The CHAIRMAN recalled that many delegations
appeared to feel that a scheme of absolute liability was
excessively harsh. That was particularly true of the first
sentence of paragraph 2, although even the rest of that paragraph
was widely thought to be too harsh. In fact, some delegations
would be unable to accept the paragraph as a matter of
fundamental principle, if no exceptions were provided.

61. Mr. SCHNEIDER (Germany) said he was glad to find that
the Commission was prepared to discuss the matter. While he
would support all efforts to find a compromise, his delegation
had its own proposal to make.

62. The procedure his delegation would prefer involved
focusing on the money-back guarantee in its legal environment.
It was most important to understand the whole environment in
relation to banking supervisory law, to deposit protection
schemes and to competition between banks. If the Commission
would first study the matter in that way, his delegation would
then explain its own proposal.

63. Mr. BERGSTEN (Secretary of the Commission) drew the
Commission's attention to a letter he had received from the

Secretary of the Basle Committee on Banking Supervision (A/
CN.9/347/Add.1, pp. 24-25), which was highly pertinent to its
consideration of article 13.

64. Mr. VASSEUR (Banking Federation of the European
Community) said that the Federation was far from happy with
the principle affirmed in paragraph 1, which it regarded as much
too strict and too rigid. The notion of a money-back guarantee
was itself open to question.

65. Mr. HEINRICH (observer, Bank for International
Settlements) said that it was his impression from the letter
referred to by the Secretary of the Commission that the Basle
Committee on Banking Supervision neither approved nor
disapproved of the concept of a money-back gnarantee.

66. Mr. ABASCAL ZAMORA (Mexico) said that, in the
Working Group, it had proved impossible to agree on any
exceptions. He would not, in principle, oppose any suggestions
in that regard but thought it unlikely that agreement could be
reached on possible exceptions, For that reason he was in favour
of retaining the article as currently drafted,

67. Mr. SCHNEIDER (Germany) said that the first sentence
of paragraph 2 could be retained if provision was made for
exceptions.

68, The CHAIRMAN suggested that the first sentence of
paragraph 2 might be amended to read “The provisions of
paragraph 1 may not be varied by agreement, except where a
prudent originator’s bank would not have otherwise accepted a
particular payment order because of a significant risk involved
in the execution of that payment order.”

69. Mr. VASSEUR (Banking Federation of the European
Community) said that he could go along with the wording
proposed by the Chairman on the understanding that, if there
was a high level of risk, the originator and his bank had the right
to reach an agreement whereby the originator would bear the
nisk.

The meeting rose at 5.05 p.m.

Summary record of the 459th meeting

Monday, 24 June 1991, at 9.30 a.m.

[A/CN.9/SR.459]

Chairman: Mr, SONO (Japan)

The meeting was called to order at 945 a.m.

International Payments: draft Model Law on International
Credit Transfers (continued) (A/CN.9/341, 344 and Corr.l,
346 and 347 and Add.1)

Article 13 (continued)

1. The CHAIRMAN reminded the Commission that at the
previous meeting it had begun considering the basic approach of
article 13 to the question of the money-back guarantee. He felt
that his suggestion that the first sentence of article 13(2) should
provide for an exception to the general rule was useful in
meeting the criticism expressed by the observer for the Banking

Federation of the European Community to the rigid nature of the
rule as presently worded.

2. Mr. SCHNEIDER (Germany) said he had three problems
with the article. Firstly, he was concemed at its implications for
the insolvency of a bank in the credit transfer chain. Secondly,
he was afraid that if credit transfers were perceived to be a high-
risk procedure, banks would advise their customers to use
cheques instead in order to escape the money-back guarantee
liability. That would negate the purpose of the Model Law,
which was to encourage international credit transfers. Finally, he
thought that the Model Law should be consistent with company
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and labour law. He could envisage a situation in which an
employee of a bank might be liable to reimburse to his employer
the amount of a payment order he had accepted, or in which a
director might be held to be in breach of his duty of care. The
element of discretion contained in the Chairman's sugpgestion
should therefore be incorporated into the article.

3. His delegation believed in the principle of freedom of
contract. The mandatory rule in article 13(2) should contain a
proviso which allowed the customer some possibility of choice
in the matter. Banks should be permitted to offer two credit
transfer services, one with and one without a money-back
guaraniee, Since the money-back guarantee involved risk to the
bank, it could charge for that risk. The customer could choose
whether or not to pay for the money-back guarantee.
Accordingly, on the assumption that the first sentence of
paragraph 2 of article 13 would read as suggested by the
Chairman at the previous meeting (A/CN.9/SR.458, para. 68),
he proposed the insertion after that sentence of a provision
reading along the following lines: “They may also be varied if
the receiving bank has offered to the originator to accept
payment orders including the duty to refund as laid down in
article 13, paragraph (1)."

4. Another concern of his delegation was the relationship
between the article and deposit insurance schemes, which were
national rather than international in their operation and related
only to non-bank claims, Under article 13(1), since the origina-
tor would have no direct claim to funds from an intermediary
bank, in the event of the latter’s insolvency those funds would
not be insured under the applicable deposit insurance scheme.
To address the situation where either one or more intermediary
banks were insolvent, he suggested the addition, after the last
senlence of article 13(1), of words expressing the idea that the
originator was entitled to the retumn of any funds which were in
the hands of an intermediary bank. That would allow him a
direct claim against an intermediary bank.

5. Mr. FELSENFELD (United States of America) said he
welcomed the original and construclive suggestion made by the
Chairman. He was also sympathelic to the need for freedom of
contract reflected in the first proposal made by the
representative of Germany. His delegation had problems with
both suggestions, however, because of the new ideas they
contained. Banks might oppose the idea of a money-back
guarantee as a continuing risk, while customers, whether
corporate entities or individuals, might regard it as limiting their
entitlement to damages. He therefore felt that the two
suggestions needed full discussion not only by the Commission
but by the parties affected.

6. Mr. CRAWFORD (Canada) said banks in his country had
no objection to the money-back guarantee, since they already
faced such a situation under article 4A of the Uniform
Commercial Code of the United States. His delegation’s
problem was that the suggested provisos would allow banks to
evade liability, In the case of the German proviso, banks could
price the money-back guarantee option at such a level that the
originator would be discouraged from using that option. In the
case of the Chairman's suggestion, receiving banks might, as a
matter of routine, stipulate a clause negating the money-back
guarantee in favour of the originating bank in circumstances
where a prudent organization might have declined to accept the
payment order. That would throw the onus on to the onginator
to demonstrate, in the courts, that exceptional circumstances did
not apply. Both provisos might thus have the effect of
frustrating the intention of the Model Law.

7. The Model Law was intended to encourage trust in the
banking system. That being so, there was no need for it to

provide for a money-back guarantee to an originator which was
a bank, since banks formed part of the system. Statistics showed
that the number of payments made vastly exceeded the number
of underlying commercial transactions, so the incidence of the
money-back guarantee would be greatly reduced.

8 Mr. ABASCAL ZAMORA (Mexico) preferred the text
prepared by the Working Group. Introducing a reference to a
prudent bank would create uncertainly in interpretation. It was
important to take account of the need to protect the customer. It
was the customer who would have to take action for the return
of his money, in some cases against an intermediary bank which
he did not know and with which he had no relationship. The
addition of the sentence suggested by the Secretariat in its
comments (A/CIN.9/346, p. 75, para. 22) deserved consideration.

9. Mr. JANSSON (observer for Sweden) said that in his
country banks operated the money-back guarantee and in
business circles it was regarded as an integral part of the Model
Law. He agreed with the representative of Canada aboul the
negative effects which might arise from putting a price on the
money-back guarantee. Accordingly, he could not support the
first proposal made by the representative of Germany.

10. The exception suggested by the Chairman would be
acceptable to his delegation, provided that it was worded in such
a way as to make it very clear that the money-back guarantec
would cease to apply only in exceptional individual
circumstances.

11. Mr. TCHERNYCHEV (Union of Soviet Socialist
Republics) said that article 13 as drafted by the Working Group
presupposed that the originator’s bank would pay the originator
in any event in which the transfer was not effected—even if the
intermediary bank could not pay. It seemed, however, that the
originator’s bank would not be so obligated in the event of the
bankruptcy of the intermediary bank. The proposal of the
representative of Germany on that subject therefore deserved
consideration.

12. Mr. GRIFFITH (observer for Australia) endorsed the
comments made by the observer for Sweden about the
Chairman's suggestion.

13. Mr. LOJENDIO OSBORNE (Spain) said that the
exception contained in the second sentence of article 13(2)
should be extended to include the case where the originator
specified an intermediary bank. In doing so, the orginator
assumed a risk and in that case the receiving bank should not be
liable to him for the consequences. The effect would be to
reduce the money-back guarantee.

14.  Mr. IWAHARA (Japan) said that he could nccept the
proviso suggested by the Chairman if it was modified to reflect
the comment made by the observer for Sweden. Basically the
money-back guarantee should be mandatory and ought to be a
matter of policy in any international payments system, but
certain exceplions to the obligation should be permissible. For
example, should an originator wish very strongly to make a
high-risk international credit transfer, the originator’s bank
should be entitled to contract out of its duty to refund rather than
have to refuse the payment order on the ground of its potential
liability.

15. Ms. KOSKELO (observer for Finland) submitted that
duty to refund would be an important confidence-building
element in any viable intemational credit transfer system,
especially where originators who were not banks were
concemed. She shared the doubts voiced by the representative of
Canada regarding the German proviso: there was a serious risk
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that the variant which included the money-back guarantee would
be priced prohibitively. She could accept the exception
suggested by the Chairman, the advantage of which would be
that the customer would truly understand what choice he was
being offered and appreciate the circumstances under which it
would be permissible for a bank to deviate from its duty to
refund. It should, however, be rendered explicit in the text
that for those circumstances to pertain, there must be an unusual
and significant risk involved in the credit transfer, by which
she meant at any stage of that process, and not just at the
outsel.

16. Ms. JAMETTI GREINER (observer for Switzerland) said
that her Government had expressed very serious reservations
about the duty to refund in its written comments (A/CN.9/347,
p- 52). Those reservations persisted, albeit in a somewhat
attenuated form as a consequence of the Chairman's suggestion.
The notion of a money-back guarantee was not compatible with
all banking systems. For what was, at best, to be only a Model
Law, all chances of securing reciprocity must be exploited to the
full, and for that reason she inclined towards acceptance of the
German proviso, which took account of differences in banking
systems and allowed for a certain flexibility in the rule without
affecting its prmary goal; it seemed to her to constitute a wise
compromise, opening the way for the customer to make an
informed choice.

17. Mr. GREGORY (United Kingdom) submitted that the
money-back guarantee constituted an important part of a bargain
whereby the provisions of the Model Law, while catering in
large measure for banking interests and concems, were also
expected to reflect what might appositely be termed the other
side of the coin. All questions of liability set aside, it was
integral to the structure of the draft that if interest were to go to
the beneficiary upon completion of the credit transfer, then the
subject-matter of the transfer should be retumed to the
originator in case of non-completion.

18. Nevertheless, the serious concemns voiced about the duty
to refund, in particular by the representative of Germany and the
observer for Switzerland, must be addressed squarely. The
United Kingdom delegation would be reluctant to see the
money-back guarantee weakened in the absence of adequate
safeguards; the appropriate course might be to accept the
proviso suggested by the Chairman, modified to take account of
the remarks made by the observer for Finland. The suggestion
conlained in the Secretariat’s commentary on article 13 (A/
CN.9/346, p. 75, para. 22) might also be indirectly of assistance
in ensuring that banks would not systematically contract out of
their duty to refund. He believed that only the originator and the
originator’s bank should be permitted to avail themselves of the
option which would be afforded by the proviso which he was
recommending. If they did not do so, it would make no sense for
intermediaries further down the chain to contract out of the duty
to refund.

19. Mr TARKO (observer for Austria) said that his views
were similar to those expressed by the representative of
Germany and the observer for Switzerland. He believed that
article 13 should provide exceplions to the mandatory duty to
refund. The proviso suggested by the Chairman might be
acceptable, but its present wording could lead to divergent
interpretations, whereas the German proviso had the merit of
offering parties the alternatives of a transfer with or without a
money-back guarantee.

20. Mr. DE BOER (Netherlands) agreed with the
representative of Canada that the cost to the customer of opting
for a money-back guarantee under the German proviso night be
prohibitively high, and that systematic evasion of their lLiability

by banks might be the resui’. He approved the text put forward
by the Chairman, with a modification along the lines which had
been suggested during the discussion.

21.  Mr. JOLEC (observer for Czechoslovakia) approved the
proviso suggested by Germany. It was consistent with the
principle of freedom of contract and reflected current banking
policy and practice in the matter of credit transfers.

22.  Mr. BURMAN (United States of America) said that the
basic proposition in article 13 was very close to that selected for
United States domestic law; it reflected a fundamental com-
promise with commercial users and was an element of what the
United Kingdom representative had referred to as a “bargain”.
Any exception which was provided to a guarantee, however
reasonable, obviously changed the nature of that guarantee. The
concerns voiced in the discussion indicated that the matter
required further careful scrutiny.

23. The CHAIRMAN noted from a show of hands that the
prevailing view seemed to be that the Commission should
continue to seek a text for paragraph 2 of article 13 in which the
first sentence of the paragraph would contain a more stringent
formulation of the proviso he had suggested at the previous
meeting (A/CN.9/SR.458, para. 68). Accordingly, he invited the
Commission to consider the following wording for that
sentence: “The provisions of paragraph (1) may not be varied by
agreement, except where a prudent originator’s bank would not
have otherwise accepted a particular order due to exceptional
circumstances because of an unusual risk involved in the credit
transfer.”

24. Inreply to a question put by Mr. CRAWFORD (Canada),
the CHAIRMAN exressed the opinion that the wording he had
just suggested would eliminate the risk of originator's banks
systematically including exculpatory clauses in their terms of
business for credit transfers: and that it would render further
reference to that eventuality superfluous.

25. Mr. BONELL (observer for Italy) said that he had some
difficulty in understanding the reference to prudence in the
Chairman's text and even greater difficulty in reconciling it with
the mention of exceptional circumstances and unusual risk.

26. Mr. SCHNEIDER (Germany) preferred the Chaimman’s
original suggestion for the first sentence of article 13(2).
Prudent banking was a concept relevant to the matter under
discussion; the new wording watered down the concept and
limited the possibility of interpreting it. Cases which could by
no means be qualified as exceptional might well occur in which
it would be imprudent to make international credit transfers.

27. He believed that the Canadian objection to his own
delegation’s proviso might be overcome by including in it a
reference to an adequate price.

28. Mr. CRAWFORD (Canada) said that in his view prudent
banking was not a generally recognized criterion but that a court
might equate it with reasonable conduct on the part of a bank.

29. He was not sure that it would be advisable, if the
Chairman's new wording was accepted, lo retain in article 13(2)
the exclusion which it contained at present.

30. Mr. ABASCAL ZAMORA (Mexico) shared the views
expressed by the observer for Italy. There might be several
different ways of interpreting the notion of prudence. He saw no
unambiguous definition of the term in law. The Model Law
must be quite clear on the matter of the duty to refund.
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31. Ms. JAMETTI GREINER (observer for Switzerland) said
that in her view the Chairman’s original suggestion had much to
recommend it.

32. The CHAIRMAN said that he would reintroduce his
original suggestion for the first sentence of paragraph 2 of
article 13 with a slight modification. It now read: “The
provisions of paragraph (1) may not be varied by agreement,
except where a prudent originator's bank would not have
otherwise accepted a particular payment order because of a
significant risk involved in the credit transfer”. The Commission
would note that the only change was the replacement of the
words “execution of that payment order” by the words “credit
transfer”.

33, Mr. GREGORY (United Kingdom) said he thought it
necessary, since the proviso no longer mentioned exceptional
circumstances and unusual risk, that the paragraph should
include a reference to the systematic use of the provisions of
paragraph 1 of the article,

34. Mr. FELSENFELD (United States of America) agreed.

35. Mr. GRIFFITH (observer for Australia) supported the
views expressed by the two previous speakers. He would be
prepared to support a text worded along the lines just indicated
by the Chairman, but he believed that the Drafting Group should

review it before the Commission considered it further.

36. Mr. ERIKSSON (observer for Sweden) said that the
addition to the modified form of the Chairman’s original proviso
of the words “due to exceptional circumstances” would make its
intention clearer. Without it, the text might suggest that a bank
could enter into arrangements varying its duty to refund in all
cases in which it was dealing with a particular country. In his
view, that should not be allowed.

37. Mr. SCHNEIDER (Germany) pointed out that the issue
was not simply a drafting problem but concerned the situation
in the European Economic Community, in which standard
contracts would most probably be introduced in the near future.

38. Mr. SOLIMAN (Egypt) observed that article 13 dealt with
the non-completion of a credit transfer; for example, because the
payment order was cancelled, because an error occurred or
because certain conditions were placed on it. Small banks were
the most likely to lose in such situations. The present drafting
of the text was very comprehensive and he found it perfectly
satisfactory.

39, Mr. BONELL (observer for ltaly) said that, in his
opinion, the second sentence of article 13(2) should be retained.
He suggested that the text of article 13 might be clearer if the
existing first sentence of paragraph 2 was deleted and a third
paragraph was added conceming the possibility of agreements
which varied the obligation to refund,

40. Mr. AL-NASSER (observer for Saudi Arabia) said that
the question of differences in exchange rates should be
mentioned in dealing with the topic under consideration.

41. The CHAIRMAN asked the Commission if it wished to
adopt, for addition to the first sentence of article 13(2) as
proposed by the Working Group, the modified formulation of
his original proviso for that sentence, namely the words “except
where a prudent originator's bank would not have otherwise
accepted a particular payment order because of a significant risk
involved in the credit transfer”.

42. It was so agreed.

43, Mr. VASSEUR (Banking Federation of the European
Community) said that the second sentence of article 13(2)
mentioned the suspension of payment or the prevention of a
refund by an intermediary bank. Since those steps might also be
the act of the beneficiary’s bank, the sentence should refer to the
beneficiary's bank as well.

44,  Another matter to which the Commission should de-
vote attention in considering article 13 was that a difficulty
could arise with a credit transfer, not as the result of a fault of
the originator, the intermediary bank or the beneficiary’s bank,
but simply owing to a failure of the message transmission
system.

45.  Mr. ABASCAL ZAMORA (Mexico) said that the change
suggested by the Banking Federation of the European
Community seemed to imply that article 13 offered no money-
back guarantee if an intermediary bank was unable to receive
funds from the beneficiary’s bank. In his view, that eventuality
might arise in two ways: first, if the intermediary bank sent
funds in advance to the beneficiary’s bank and for some reason
the money could not be refunded; and secondly, if the
intermediary bank sent the beneficiary's bank funds but a
revocation order supervened. Was the suggested amendment
intended to cover those two cases?

46. The CHAIRMAN said that it seemed logical that the
person who specified a beneficiary’s bank should bear the same
risk as the person who specified an intermediary bank.

47.  Mr. CRAWFORD (Canada) said that, though the second
sentence in article 13(2) might appear to support the Chairman’s
view, practical considerations might have more weight.

48,  Mr. FELSENFELD (United States of America) pointed
out that some of the questions under discussion would also arise
in connection with article 17. A form of words might possibly
be found to cater for the point mised by the Mexican
representative, but perhaps the best course would be to leave the
second sentence of article 13(2) as it was.

49, Mr. GREGORY (United Kingdom) shared the point of
view expressed by the Canadian representative. Aricle 13(1)
was capable of applying to the beneficiary's bank in very
limited circumstances, but article 13(2) should not so apply.

50. Mr. BOSSA (observer for Uganda) asked whether the
originator's bank mentioned in the first sentence of article 13(1)
and the receiving bank mentioned in the second sentence of
article 13(2) were one and the same.

51.  The CHAIRMAN pointed out that, under article 2(g}, the
term “receiving bank” included both the originator's bank and
the beneficiary's bank.

52. He asked the Commission whether it accepted the
suggestion to include a reference to the beneficiary's bank in the
second sentence of article 13(2).

53.  The suggestion was rejected.

The meeting rose at 12.35 p.m,
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Summary record of the 460th meeting

Monday, 24 June 1991, at 2 p.m.

[A/CN.9/SR.460]

Chairman: Mr. SONO (Japan)

The meeting was called to order at 2.10 p.m.

International Payments: draft Model Law on International
Credit Transfers (continued) (A/CN.9/341, 344 and Corr.1,
346 and 347 and Add.l1)

Article 13 (continued)

1. Ms. KOSKELO (observer for Finland), introducing her
Government's proposal (A/CN.9/347, p. 25) to replace the
second sentence of article 13(1) by the following words:
“However, a receiving bank that has issued a payment order
inconsistent with the payment order accepted by it is not entitled
to a return of funds from its receiving bank”, said that it was
connected with her Govemment's suggestion conceming article
17(1). It should be made clear that the credit transfer was
completed when the beneficiary's bank accepted a payment
order to the benefit of the beneficiary designated in the
originator's payment order. In other words, in the case of an
erroneous execution by a bank in the transfer chain whereby the
beneficiary who received the funds was not the beneficiary
designated by the originator, the situation should be treated as
one in which the transfer had not been properly completed and
the provisions of anticle 13 should apply.

2. However, in her delegation’s view, the money-back rule set
out in article 13 should operate in such a way that the bank
which had perpetrated the erroneous execution would be obliged
to refund the money to the sender. That bank would not be
entitled to any refund other than by way of recovery from the
person who had been erroneously given the funds.

3. M. GREGORY (United Kingdom) said that the Finnish
Govemnment's proposal raised some tricky questions. It was
necessary to distinguish between a situation in which the money
involved passed through the hands of a person or entity other
than a bank and that in which it passed through a bank.

4. If it passed through a bank which was not the beneficiary's
bank and was then lost, the risk of the money-back puarantee
seemed to rest with the last bank involved before the funds were
lost, a bank which might have had no way of knowing that it
was not the bank designated in the originator's payment order.
In such a situation, it might be that some shift of the risk would
be appropriate. On the other hand, he did not think that the
Finnish proposal was the solution, because it prevented the bank
which had made the mistake from ever obtaining a refund. That
was clearly inappropriate because, if the next bank in the chain
was able to refund the money, it should do so.

5. The Commission would appear to be introducing a further
element of fault-based liability that was not covered by article
16, which applied only when the transfer had been completed.
In that connection, it should not be forgotten that article 13
applied in cases where the transfer had not been completed.

6. Another situation that should be considered was one in
which the funds, having reached the beneficiary’s bank, were
credited to the wrong account, That raised a very difficult
question since, according to the Law, the acceptance of the order
by the beneficiary's bank completed the transfer.

7. Mr. SCHNEIDER (Germany) said that there were a number
of cases which were not covered by article 13. One such case
was that of a payment order which was passed to a bank which
refused to accept it. Another situation, where there was no
money-back guarantee, was that of an orginator who was
seeking to recover his funds from a second or third intermediary
bank.

8. Mr. ABASCAL ZAMORA (Mexico) said that the concern
expressed by the Finnish delegation might be met by inserting
a provision similar to that embodied in article 11(7) where, if
the credit transfer had been completed but a receiving bank had
executed a revoked payment order, the receiving bank had the
right to recover from the beneficiary the amount of the credit
transfer.

9. Mr. BURMAN (United States of America) said that the
Model Law, which was a delicately balanced proposal where
each article depended on the operation of others, worked under
the general concept of the money-back guarantee. Consequently,
where a transaction had not been completed, the funds were
returned to the originator who then had an opportunity to initiate
the transaction once again. The Commission could not possibly
provide for every conceivable situation and he thought that it
would be preferable to retain the original text.

10, In reply to a question by Mr. GREGORY (United
Kingdom), Ms. KOSKELO (observer for Finland) said that the
purpose of her Government’s proposal was to determine which
party within the credit transfer chain would have to bear the
burden of recovering funds from the wrong beneficiary.
According to the existing text, the bank that committed the
erroneous execution would itself be entitled to a refund from its
receiving bank and the burden would thus be borne by a bank
which, under article 7(2), was innocent.

11. Mr. BURMAN (United States of America) informed the
Commission that, with regard to netting schemes, his delegation
and that of the United Kingdom were seeking to achieve an
acceptable text, as the Chairman had asked them to do. It was
still his delegation’s conviction, however, that multilateral and
some bilateral netting systems would be unable to work with a
“skip” rule,

12.  Mr. GREGORY (United Kingdom}, having confirmed
that his delegation and that of the United States were still trying
to reach an accommodation on a "skip” rule text, said that the
same argument applied to the refund under article 13 as to
revocation under article 11 and there was no reason to use
different language.

13. The CHAIRMAN said that there were similarities
between the attitudes of members of the Commission to article
13 and article 11, as far as the United Kingdom proposal for the
go-called “skip rule” was concerned. Having taken an indicative
show of hands, he noted that, subject to any modification needed
with regard to netting, the United Kingdom proposal was
strongly supported.
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14. Mr. SCHNEIDER (Germany) said there might be other
ways of dealing with the problem which would arise in the
absence of a skip rule, whereby the originator might have no
means of getting his money back. He proposed the insertion in
article 13(1) of the words: “If a credit transfer cannot be
completed, the originator is entitled to the return of any funds
which the intermediary bank has received and not paid in
executing the payment order.” That would deal with the problem
of a lack of money-back guarantee where there were special
ciroumstances.

15. Mr. VASSEUR (Banking Federation of the European
Community) said that his Federation was concemed about a
situation which, though rare, was not unimportant, namely, the
case when a non-recoverable loss of funds occurred without the
originator, his bank, the intermediary bank or the beneficiary's
bank making any mistake whatsoever. Compensation would be
available through SWIFT, to a limited extent only, bul the
originator's bank would remain obligated to the originator for a
complete reimbursement of the funds. If the answer to his
question lay in article 13, it was not apparent to him.

16, The CHAIRMAN said that, in a sense, the banks would
surely be obligated.

17. Mr. VASSEUR (Banking Federation of the European
Community) said that the originator’s bank would be unable to
recover the funds, owing to the limitation of liability, and would
therefore be the loser. He suggested that the situation might be
brought closer to that covered by the second sentence of ar-
ticle 13(2), the case in which the originator's bank had chosen
the intermediary bank. A transfer order which was intended Lo
go through the SWIFT network, with the orginator’s bank's
knowledge, would carry some right to repayment.

18. The CHAIRMAN thought that that solution would be too
favourable to the originator's bank. Unless there were very
strong feelings among the members of the Commission in
favour of the insertion of some such provision in the Model
Law, he did not think it would be advisable, but a reference to
the problem might be included in the Commission’s report.

19. Mr. ABASCAL ZAMORA (Mexico) said that he was not
altogether happy at the prospect of interpretations of the Law
being consigned to a commentary, despite the undoubted
usefulness of the Secretariat’s comments (A/CN.9/346, pp. 74-
75, paras. 19-22), There were many excellent reasons why the
inclusion of a clause covering certain cases of exception in the
text of the Model Law itself should be considered.

20. The CHAIRMAN noted, after a show of hands, that there
was a substantial majority in favour of including a clause
covering certain cases of exception. He took it, therefore, that
the Commission approved, in principle, the inclusion of such a
clause.

21, It was so decided.

22. Mr. GREGORY (United Kingdom) said, in connection
with the point made by the representative for Germany and the
wording he had suggested to give an originator a direct right of
action, that the text for article 11 which his own delegation was
discussing with the delegation of the United States did not
appear to overlap with the German proposal. Success in the
discussions thercfore would not weaken the case for tackling
that problem.

23. To his way of thinking, the money-back guarantee had
always been regarded as additional to the ordinary rights of the
originator to get his money back. It was not a substitute for any

restitutionary remedies which the originator might have, should
he wish to go to the country concermned and pursue the bank
involved. The money-back guarantee had been intended as an
easier remedy, rather than an alternative one.

24. The sticking point was once again article 16(8), which
purported not only to cover the remedies contained in that
article for breach of provision but also to exclude all other
remedies, It was important that, when the Commission came to
consider that provision, it should not exclude ordinary
reslitutionary remedies, such as an originator might have against
a bank in any particular country should he wish to go there in
their pursuit.

25. While the Commission should be wary of giving any
general right to the originator without considering very carefully
what its nature would be, it was unclear whether the law of any
particular country would confer on the originator anything more
than a claim in damages. He might not be able to identify his
money. He might only have a claim against the bank concerned.
The matter required very careful thought.

26, Mr. FELSENFELD (United States of America) said he
could not agree that the money-back guarantee was an addition
to the rights otherwise existing under the law. To his mind, a
right as fundamental to the working of the Model Law as the
money-back guarantee was an independent right, separate from
other rights, designed to be exercised on its own terms with all
the benefits and supports and qualifications that the Model Law
conferred. He agreed that article 16 might provide the
opportunity to discuss the matter, which his delegation had not
intended to raise. Once it had been raised, however, it ought to
be settled.

Article 14

27. The CHAIRMAN said that the Government of Canada
had proposed a drafting change to the article (A/CN.9/347,
p- 12). If he heard no objection, he would take it that the
Commission wished to submit that proposai to the Drafting
Group.

28.  Ir was so decided.

20, The CHAIRMAN said that the observer for Finland had
suggested the insertion of a reference to the provision
concerning charges (article 17(3)) so as to ensure its application.

30. The CHAIRMAN said that there was a close connection
also between article 14 and article 7(2). Where correction for an
underpayment was needed, no additional charge should be
incurred. The Netherlands proposal that article 16(5) should be
deleted also had a bearing on article 14.

31.  Mr. GREGORY (United Kingdom) said it should be made
clear that the meaning of article 17(3) was that a credit transfer
was not to be regarded as completed if less than the right
amount was transferred, except where the difference was due to
charges.

32. Mr. FUJISHITA (Japan) said that his Government's pro-
posed amendment of article 14 (A/CN.9/347, p. 38) was promp-
ted by a similar concem regarding the partial completion of a
credit transfer. The opening words of the article: “If the credit
transfer is completed in accordance with article 1%1), .. ." were
unsatisfactory in that they implied that the credit transfer had
been completed and that, even if the final amount accepted by
the beneficiary's bank was less than the amount ordered by the
originator, the transfer would still be regarded as completed.
There seemed to be no way in which article 13 could be brought
to bear.
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33. The point was a very important one which could lead to
a loss of confidence in the original route of credit transfer
without the possibility of obtaining refund of the missing part
and trying another credit transfer by some other route.

34,  Mr. CRAWFORD (Canada) said that his delegation found
the reasoning behind the Japanese proposal (A/CN.9/347, p. 38)
to modify article 14 and article 16(5) quite convincing and thus
supported it. The proposal that they be deleted was going too
far.

35. The CHAIRMAN said that, if article 14 were deleted, the
effect would be that a receiving bank executing a payment order
erroneously was under an obligation to issue a new payment
order for the difference.

36, Mr. FELSENFELD (United States of America) said that
the topic was a complex one that should not be tackled with
undue haste. If article 14 was removed, it was not clear that it
would be incumbent upon the bank that had made the erroneous
transfer to provide the outstanding funds. At very least, there
should be a provision stating that the funds should be made
available within the original time period.

37. The CHAIRMAN said that it might be better to postpone
further discussion of article 14 until a later stage of the session,
in view of the fact that any decision would have implications for
article 16(5).

38. For the sake of consistency, however, he suggested that
the words “the credil transfer is completed in accordance with
article 17(1), but” should be deleted.

39. It was so decrded.

40. The CHAIRMAN informed the Commission that
agreement had been reached on article 10(6), following
consultation with the representative of Germany, and suggested
that the Commission proceed to consider article 15, which was
also the subject of a proposal for deletion. If it were deleted,
article 11(7) could also be eliminated as falling outside the
scope of the Model Law.

Article 15

41. Mr. GREGORY (United Kingdom) said that the issues
raised by articles 14 and 15 were different. Article 15 covered
the situation in which the beneficiary received more money than
he should have, whereas the situation envisaged in aricle 14
was one in which the transfer had not been completed because
the amount transferred was insufficient. It would be belter to
retain article 15, which was consonant with other references in
the Model Law to cut-off of the acceptance by the beneficiary's
bank.

42,  Ms. KOSKELO (observer for Finland) said that article 15
was oo narrow and should not cover solely the situation of
overpayment. It should be extended to cover the case in which
an erroneous execution by a bank had resulted in payment to the
WIONE Person.

43. Mr. CRAWFORD (Canada) said that he agreed with the
observer for Finland. Any proposal to delete arricle 15 must be
carefully considered in the light of the provision in article 16(8).

44,  Mr, BURMAN (United States of America) said that the
fundamental issue was whether there could be partial
completion, and that issue should be carefully considered in the
context of article 17 and elsewhere. The deletion of any one
article might have far-reaching implications for the text as a
whole.

45. It might help if it were understood what the banking
system could and could not do. If the originator owed the
beneficiary a specific amount and sent that amount, but payment
was received in a lesser amount, the Model Law stated that the
beneficiary had received that lesser amount: the relationship
between the originator and the beneficiary, who might decide to
accept the lesser amount as full or partial payment of the
obligation or to return that amount and retain the obligation,
however, was of much wider scope and embraced the whole

range of contractual obligations between originator and
beneficiary.

46. The CHATRMAN said that it was his understanding that,
when a beneficiary’s bank accepted the payment order, whether
the amount was insufficient, correct, or an overpayment had
been made, the credit transfer was regarded as complete: there
was thus no question of partial completion, He suggested that
article 15 should be retained in its existing form.

47. Mr. SCHNEIDER (Germany) said that the United
Kingdom representative had drawn attention to the differences
between articles 14 and 15. Article 15 raised important
questions of principle in that a beneficiary might not be aware
of an overpayment: for example, if there was an ongoing
business relationship between the originator and the beneficiary,
the latter might assume that there had been an advance payment
for delivery of goods. The article should therefore include a
provision stating that the beneficiary was obliged to repay only
if he was aware of the overpayment and was thereby enriched
without cause.

48. Mr. FELSENFELD (United States of America) said that
the German representative had touched upon an extremely
complex area of law., The issues of when an overpayment had
occurred or not and when payment might be retained or not had
no place in the Model Law. It would suffice to refer in article 15
to “remedies otherwise provided by law".

49, Mr. CRAWFORD (Canada) said that he was concemed at
the differing treatment of articles 14 and 15. Deletion of the
opening words of article 14 would give rise to the inference that
an underpayment was not completion, an inference reinforced
by the text of article 17(3). However, that inference was not in
keeping with the principle accepted by the Commission and the
Drafting Group should be asked to find a way of removing it.

50. Mr. GREGORY (United Kingdom) proposed, to deal with
the point raised by the representative of Germany, that the
wording of article 15 be amended to read *. . . it has such rights
to recover from the beneficiary the difference between the
amounts of the payment orders as may otherwise be provided by
law" instead of *. . . as are otherwise provided by law".

51.  The United Kingdom amendment was adopted,

52. Following an indicative show of hands, the CHAIRMAN
said he noted that most members of the Commission were in
favour of retaining the text of article 15 as amended. He took it,
therefore, that the Commission wished to approve article 15, as
amended.

53. It was so decided.
Article 11 (continued)

54, The CHAIRMAN invited the members of the
Commission to consider article 11(7) and suggested that the
United Kingdom amendment to atticle 15 should be applied to
the last line of that paragraph, which would then read *. . . as
may otherwise be provided by law".
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55. It was so decided.
Article 12

56. The CHAIRMAN recalled that the United Kingdom
Government had proposed (A/CN.9/347, p. 62) that the first line
of article 12 be amended to read “Until the credit transfer is
completed in accordance with article 17(1) . . .”, instead of “If
the credit transfer is not compleled in accordance with ar-
ticle 17(1)".

57. The Govermment of Japan had proposed that the content
of the cooperation should be further specified by including the
words “in particular by offering and gathering necessary
information such as the whereabouts of the funds" before the
words “in completing the credit transfer” (A/CN.9/347, p. 37).
It might be thought, however, that such action was already
implicit in article 12.

58. The Government of Canada had proposed that article 12
be made a mandatory rule (A/CN.9/347, p. 12), but delegations
were reluctant to make the article a heavy liability and,
especially since article 7(2) was not mandatory, they might find
the proposal hard to accept.

59. The Government of Canada had also proposed that the
expression “the next receiving bank™ in the third line of article
12 should be amended to read “its receiving bank™ (AJCN.9/347,
p- 11).

60. Mr. FUJISHITA (Japan) said that, in view of the
Chairman’s comment that the action requested by his
Government under article 12 was already implicit, his
delegation might be able to agree to the existing text if that
understanding was confirmed.

61. Mr. FELSENFELD (United States of America) proposed
that article 12 should be deleted. The text imposed on the banks
an obligation of unknown scope. It was normal business practice
for banks to assist in clearing up any imperfection in a credit
transfer: the service they offered was part of the competitive
process. However, the more a transfer cost a bank the more it
would have to charge its customers. The obligation under
article 12 was impossible to quantify or define and hence
impossible to enforce.

62. Mr. LIM (Singapore) said he supported the Japanese
proposal, but suggested that it be limited to assistance in the
form of information. That might meet some of the United States
concemns. In any case, with high-speed electronic systems, the
gathering of information should not be a problem.

63. The CHAIRMAN pointed out that the Working Group
had considered that the Model Law ought to refer to the kind of
assistance mentioned in article 12, even if it was obvious.
Moreover, no penalty was provided, since article 16(a) did not
refer to a breach of article 12. That point might meet the
concern of the United States representative.

64. Mr. DUCHEK (observer for Austria) said that the
provision was too vague and there was no sanction if the
obligation was not fulfilled, He therefore supported the proposal
that article 12 be deleted.

65. Mr. RENGER (Germany) said he thought that article 12
was essenlial and should be retained. Many intermediary banks
were involved in transferring money and there were no
contractual relations between an orginator and the receiving
banks further on in the chain. If the transfer was not completed,
the originator still had to fulfil his obligation to the beneficiary
and therefore needed the assistance of the banks involved,
particularly in international transfers.

66, Following an indicative show of hands, the CHAIRMAN
noted that there was a majority in favour of retaining article 12.

67. He asked whether the members of Commission agreed
that the type of assistance proposed by the Government of Japan
was implicil in the exisling text.

68. Mr. FELSENFELD (United States of America) said that
his delegation was unclear as to how such an understanding
would be recorded. It would have to be made clear in some way
or other that there would be no penalty for a breach of
article 12.

The meeting rose at 5.15 p.n.

Summary record of the 461st meeting

Tuesday, 25 June 1991, at 9.30 a.m,

[A/CN.9/SR.461]

Chatrman: Mr. SONO (Japan)

The meeting was called to order at 945 a.m.

International Payments: draft Model Law on International
Credit Transfers (continued) (A/CN.9/341, 344 and Corr.1,
346 and 347 and Add.1)

Article 12 (continued)

1. Mr. CONOBOY (United Kingdom), referring to his
Government’s proposal for an amendment to article 12 (A/CN.9/
347, p. 62, para. 27), said that the article as drafted might imply
that there would be a duty to assist only when the credit transfer
mechanism broke down. Replacing the words “if the credit

transfer is not completed” by the words “until the credit transfer
is completed” would make it clear that there was a continuous
duty to assist which was distinet from the money-back
guaraniee.

2. Mr. ADEDIRAN (Nigeria) said that the proposed
amendment might not cover a situation involving the recovery
of money when a credit transfer had to be aborted.

3. The CHAIRMAN explained that article 12 concerned the
duty of all parties to assist in completing a credit transfer.
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4. Mr, DE BOER (Netherlands) supported the proposed
amendment, since it was in keeping with the intention of the
article.

3. The proposal was adopted.

6. The CHAIRMAN anncunced that the proposal made by
Japan (A/CN.9/347, p. 37, para. 12) had been withdrawn on the
understanding that its substance was implicit in the article as
drafted.

7. Mr. FELSENFELD (United States of America) said he
understood that article 12 was generally acceptable to the
Commission. His delegation, however, objected to the amticle, on
the ground that it imposed on each receiving bank an obligation
to assist the originator and each subsequent sending bank,
whereas it was normal banking practice for a receiving bank to
assist only the bank that sent a transfer to it and the bank to
which it in turn sent that transfer. The duty to assist should
therefore be confined within those limits. There was also the
question of fhe penalty to be imposed for violation of the
obligation which the article laid down.

8. The CHAIRMAN said that the question of liability might
be discussed under article 16.

9. Mr. FELSENFELD (United States of America) said that the
principal point at issue was whether the obligation should exist
only towards the party sending the transfer.

10. M. SCHNEIDER (Germany) said that the article as
drafted left room for interpretation regarding the party to whom
the duty was owed and his right to ask for assistance. That was
also true in regard to liability for any legal costs which might
arise.

11.  Ms. GOLAN (observer for Israel) shared the United
States view that the article should reflect normal banking
practice and not impose new obligations on the parties. She
suggested that the term “obligated” might be amended in such
a way as o eliminate the implication that a contractual
obligation existed.

12.  Mr. FELSENFELD (United States of America) said that
he would have difficulty in accepting the view expressed by the
German representative, which seemed to indicate that a party
would be obligated without the creation of an obligation.

13.  The CHAIRMAN suggested that the wishes of the
observer for lsrael might be met if the provision referred to a
duty instead of an obligation.

14,  Mr. FELSENFELD (United States of America) welcomed
that suppestion.

15, Mr. ERIKSSON (observer for Sweden) said that the
article must take into account the interests of parties other than
banks. The rule as it stood favoured the originator. He shared
the United States view that it was necessary to define the
consequences of a breach of the duty which the article laid
down. He approved the fexl as il stood.

16. Mr. CRAWFORD (Canada) said that the differing
approaches of the United States and the German delegations to
the issue of the nature of the obligation might stem from
differences between civil law and common law, Under civil law,
the duty would be similar to a legal norm and therefore less
onerous than in a common law jurisdiction, where it would
be considered a statutory duty, the breach of which would be a
tort.

17. In response to the suggestion made by the ohserver for
lsrael, he proposed that the words “obligated to assist” in the
second line of the text should be replaced by the words
“obligated to use its best efforts to assist”, That change, he
thought, would address the problem in terms of a norm rather
than a legally enforceable duty and would suggest a reasonable
content of the duty.

18, Mr. SOLIMAN (Egypt) said that it would be
inappropriate for the article to refer to an obligation, particularly
in view of the absence of an attendant penally. He proposed that
the provision should refer to cooperation for the purpose of
assistance,

19.  Mr. ABASCAL ZAMORA (Mexico) said he believed that
the idea that a bank should use its best efforts to assist a party
would not satisfy some delegations, Since sanctions were to be
attached to many provisions of the draft, it was desirable to
postpone consideration of the wording until sanctions were
clearly defined under article 16. A difficulty in establishing
some sanctions was due to the fact that the Model Law was
based on fluctuating interests, which could pass from one party
to another; no real parameters existed for assessing the duty to
assist, for example.

20. The Commission should address the problem of the
different interpretations which a civil law jurisdiction and a
commeon law jurisdiction might place on article 12, In his view,
article 12 stated who bore the obligation, so that the obligation
would stem from the Model Law and not from a contract,

21. Mr. BONELL (observer for Italy) supported the
Chairman’s suggestion that the provision should refer fo a duty
to assist. It should be incorporated in the Model Law in that
form. The interpretation of the duty should be left to the

‘applicable law. 1t would be impractical for the article to attempt

to identify all the possible beneficiaries of the duty, or to define
in detail notions such as using best efforts.

22. Mr. KOMAROV (Union of Soviet Socialist Republics)
said that article 12 was generally satisfactory. To some extent it
reflected existing banking practice, since banks cooperated in an
attempt to assist their customers when difficulties arose. Perhaps
the title of the article or the way the obligation was described
should be chanped. It was necessary to balance a bank’s
obligations against the flexibility existing in current banking
practice. The Canadian propoesal concerned the criteria to be
used in measuring the scope of the duty and it deserved
consideration. Banks should be bound to assist parties to a
reasonable extent within the normal range of banking practice.

23, Mr. BURMAN (United States of America) welcomed the
approach taken by the representative of the Soviet Union, who
had emphasized the cooperation which existed in the banking
system. Unlike the representative of Italy, he himself thought
that it was important for article 12 fo define the obligations and
beneficiaries involved. Assistance could comprise many services
that might entail large amounts of money being spent on a credit
transfer which was for a small amount. It would be unwise for
the Model Law to create unlimited legal obligations in article 12
after having prescribed strictly limited obligations in respect of
prior stages of a credit transfer.

24. The CHAIRMAN wondered whether the concerns of the
delegation of the United States of America might be mitigated
if it were understood that article 12 constitited a statutory
obligation, not a contractual one. In that case, perhaps, liability
for damages would be excluded by the provisions of ar-
ticle 16(8).
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25.  Mr. BURMAN (United States of America) said that when
countries adopted the Model Law, they would do so on the
advice of banking supervisors, The article under discussion
would not be adopted if there was no legal penalty for a breach
of the obligation which it laid down. First, however, it was
necessary lo define the nature of the obligation, and who was
obligated to whom.

26.  UNYINYI THAN (observer for Myanmar) supported the
proposal made by the representative of Canada. It represented a
wise compromise in view of the fact that the Model Law was
intended to cover banking world-wide.

27. Mr. ADEDIRAN (Nigeria) said that the Model Law
should not impose obligations on banks that they would be
unable to discharge, Thinking in terms of the Canadian proposal,
he believed that for as long as the credit transfer was not
completed, banks should be enjoined to use their best
endeavours to assist in completing it. That would be the best
outcome from the originator's point of view,

28.  Mr. BONELL (observer for Italy) agreed with the United
States delegation that a duty without a sanction might prove
unacceptable. Although it was a somewhat unusual situation,
there were precedents for it in international instruments. For
example, the recently concluded United Nations Convention on
the Liability of Operators of Transport Terminals in Inter-
national Trade focused primarily on liability for loss or damage
to goods. In addition, however, it laid down ancillary duties
aimed at achieving a balance between the parties, such as the
duty to assist in fracing lost goods. It had not been possible to
define that duty in detail, but its inclusion in the Convention had
nevertheless been felt to serve a useful purpose. He thought that
in the present case the Canadian proposal to mention best efforts
was a fair compromise.

29. Mr. BOSSA (observer for Uganda) said that the
obligation to assist was already implicit in the various
obligations existing between the parties under other articles of
the Model Law. He therefore wondered if atticle 12 was really
needed.

30. Mr. PARKER (observer for Australia) said that article 12
clearly defined the parties to whom and by whom a duty was
owed, namely the originator, subsequent banks and the next
receiving bank. To some extent, he shared the concems of the
United States delegation regarding the extent of the duty. In his
view, the key to the provision lay in the words “in completing
the credit transfer”. The duty was thus limited to carrying out
normal banking procedures. In order to make the scope of the
obligation quite clear, that phrase might be expanded to read “in
completing the banking procedures of the credit transfer".

31. The CHAIRMAN suggested that article 12 might be
approved on the understanding that it laid down a statutory
obligation, and that the following changes might be made to it
in order to clarify the way in which the Commission understood
it: first, the reference to an obligation to assist would be
replaced by a reference to a duty to assist, thus attenuating the
force of the requirement; secondly, the suggestion of the
observer for Australia to refer explicitly to banking procedures
would be implemented, thus limiting the scope of the duty.

32. Mr. BURMAN (United States of America) said that the
Chairman’s suggestion went a long way towards accommo-
dating his delegation's concerns, but its basic objection to the
article remained.

33. The CHAIRMAN invited the Commission to approve
article 12 on the basis he had just suggested, with the wording

being left to an informal drafting group which would include the
representative of the United States of America and the observer
for Australia,

34. It was so decided.
Article 10 (continued)
Article 10(1) (AJCN.9/XXIV/CRP.6)

35.  The CHAIRMAN invited the Commission to consider the
proposal which Switzerland and the United States had made for
article 10(1) in document A/CN.9/XXIV/CRP.6. The proposed
wording was intended to give effect to the delicately balanced
decision taken by the Commission at its 452nd meeting (A/
CN.9/SR.452, para. 32) that while same-day execution of
payment orders should be a basic principle of the Model Law,

a day’s grace might be accorded to banks unable to comply with
that rule.

36. Mr. GRIFFITH (observer for Australia) submitted that the
understanding which the Commission had reached would be
reflected more accurately by words to the effect that the
receiving bank was required to execute the payment order, if
reasonably practicable to do so, on the business day it was
received, or otherwise on the business day after receipt. In his
view, the text under consideration gave the misleading
impression that first-day execution was no more than an option.

37. The CHAIRMAN said that the Commission had been at
great pains to avoid the use of terms, such as “reasonable”,
which could give rise to differences of interpretation or suggest
a requirement of justification. His own understanding was that
the Commission had agreed that while first-day execution
should—as he had said—be the general rule, execution on the
following day would be possible without sanctions. Perhaps the
concerns of the observer for Australia might be met through the
insertion of the words “in principle” after the words “payment
order™.

38. Mr. GRIFFITH (observer for Australia) said that he
would prefer the insertion of the word “normally” at that point.

39. In response to a comment made by Mr. ABASCAL
ZAMORA (Mexico), the CHAIRMAN said that any imprecision
in the draft in regard to the use of the terms “banking day" and
“business day” would have to be resolved by the Drafting
Group.

40. Ms. KOSKELO (observer for Finland) suggested that the
insertion in the text of the joint proposal of the word “feasible™
after the words “if not” might meet the concemn expressed by the
observer for Australia.

41, Mr. VASSEUR (Banking Federation of the European
Community) said that the Federation would be unwilling to
endorse the Finnish suggestion, since to introduce the notion of
feasibility would bring with it the need to consider where the
burden of proof lay, as well as the risk of challenge or even
litigation when first-day execution did not take place. His
preference was for the text proposed by Switzerland and the
United States of America.

42. Ms. JAMETTI GREINER (observer for Switzerland),
supported by U NYI NYI THAN (obscrver for Myanmar),
favoured the inclusion of a reference to principle rather than
feasibility.

43,  Mr. BOSSA (observer for Uganda) suggested that if the
basic understanding was that the delay in execution should
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under no circunmistances exceed two days, the text might read:
“The receiving bank is required to execute the payment order on
the business day it is received but in any case nol later than the
following business day.”

44, The CHAIRMAN asked whether, in the light of the
discussion, the Commission could endorse the following
wording: “The receiving bank is required to execute the
payment order in principle on the business day it is received
or, if not, at the latest on the business day after it is received,

unless . . "\

45. Mr. CRAWFORD (Canada) wondered whether the
principle itself might not be reinforced by making it the subject
of a shorter sentence, which would be followed by a second
sentence setting out the attendant liabilities or obligations,

46. The CHAIRMAN said that in the absence of any
objection, he would take it that the Drafting Group might be
entrusted with the preparation of a revised version of the joint
proposal for article 10(1) in document AfCN.9/XXIV/CRP.6:
and that at an appropriate place in the text, without any
modification of the substance of the provision, the notion of
principle might be inserted,

47. It was so agreed,
Artiele 10(1)(bis) (A/CN.9/XXIV/CRP.6)

48.  The CHAIRMAN invited the Commission to consider the
second part of the proposal in document A/CN.9/XXTV/CRP.6.
It called for the draft to contain an article 10(1)(bis) according
to which, irrespective of the day of execution of the payment
order, value must be given as of the date of receipt of the order.
He himself, in the interests of clarity, suggested that the final
phrase of the proposed text might read: *. . . the receiving bank
must account for value as of the date of receipt”.

49. Ms:. ABASCAL ZAMORA (Mexico) said that, at least in
the Spanish version, the final part of the proposal was
unintelligible. He asked whether it should not refer to interest
rather than to value.

50. The CHAIRMAN said that the problem alluded to by the
previous speaker was probably one of translation.

51.  Mr. BERGSTEN (Secretary of the Commission) remarked
that the point raised by the representative of Mexico had
substantive connotations, The words “value™ and “interest" were
not simply interchangeable; for example, the question of reserve
requirements might be involved.

52.  Mr. MORAN BOVIO (Spain) agreed that the matter was
more than one of mere drafting. He believed that he was not
alone in wondering whether the provision for the establishment
of value on the date of receipt was not related to the calculation
of interest for the period which might elapse between receipt
and transmission.

53.  The CHAIRMAN said that the proposal was intended to
ensure—no more and no less—that if the beneficiary's bank
delayed executing a payment order until the day following
receipt, the beneficiary would be credited as of the date of
receipt. The question whether interest would accrue to the
beneficiary would depend on the relationship between the
beneficiary and the beneficiary's bank.

54.  Mr. AL-NASSER (observer for Saudi Arabia) suggested,
on the basis of the Arabic version, that a generally acceptable
wording might be: "The receiving bank must execute the

payment order on the basis of its value on the date of receipt
even if it does so on the day following receipt.”

55. Mr. GRIFFITH (observer for Australia) asked whether the
text before the Commission implied that one day's interest
would be payable.

56. The CHAIRMAN said he believed that in ordinary cases
that might be so.

57. Mr. GREGORY (United Kingdom) submifted that the
reply to the question would depend on whether or not an
interest-bearing account was involved.

58. Mr. GRIFFITH (observer for Australia) said it was his
understanding that the Commission's original intention had been
to provide for a default consequence for the day's delay; the
provision would be largely meaningless if that consequence, in
the form of an obligation to pay interest, arose only when an
interest-bearing account was involved.

59. The CHAIRMAN said that there had been no question of
imposing a penalty. It was simply the expectation of the Model
Law that, since the subject-matter of the transfer had been
received, it must be credited at its value on the day of receipt.
One reason for that was to avoid difficulties which might arise
from the dating of a cheque drawn by the beneficiary. The
Model Law did not address the question of interest.

60. Mr. BERGSTEN (Secretary of the Commission) remarked
that although article 10(1) now required the beneficiary's bank
to execute a payment order by the day after receipt at the latest,
he doubted whether that had been the Commission’s specific
intention. Article 9(1) stipulated that the beneficiary's bank
must place the funds at the disposal of the beneficiary in
accordance with certain conditions, but it said nothing about the
time for doing so. That omission had of course been deliberate,
because it was an essential part of the policy underlying the
Model Law that it should not go into the relationship between
the beneficiary’s bank and the beneficiary. While that policy had
been breached on a number of occasions, and for very good
reasons, one of the questions deemed to lie completely outside
the purview of the Model Law was that of the moment when the
credit had to be placed at the disposal of the beneficiary: that
was a matter which lay at the heant of the relationship between
the beneficiary and the beneficiary's bank. Consequently, while
agreeing in great measure with the Chairman’s analysis of the
words before the Commission, he could not concur with his
conclusions as to what they were intended to convey.

Article 6 (continued)
Article 6(3) (AJCN.9/XXIV/CRP.T)

61. Ms. KOSKELO (observer for Finland) asked how the text
proposed for article 6(3) would affect the provisions conceming
deemed acceptance in article 6(2). What did the extra day
allowed for giving notice of rejection imply for the benefit that
a bank might derive from the “float”? If a bank knew that it
would always benefit from the “float” it would probably be
inclined to ignore article 10(1) and rely on the rules govemning
deemed acceptance.

62. Mr. GREGORY (United Kingdom) pointed out that the
Drafting Group had decided that the opening words of article
6(2)(a) as reproduced in the Working Group's text (A/CN.9/
344) should be amended to read: “when the time for giving
notice of rejection under paragraph (3) has elapsed without
notice having been given'.
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63. The question of “float” was a substantive issue which he
believed related to article 10(1)(bis). It did perhaps require
further consideration but it should not affect article 6(3).

64. Mr. CRAWFORD (Canada) said that the question of
“float™ was a complicated subject. The Commission should, he
believed, focus on the one aspect of it which the Model Law
should address, namely the time value of funds in the banking
system which were known by that name. As he understood it,
the Commission had decided that a bank should not be permitted
to derive bepefit from the “float” by delaying execution of a
payment order, That was the only point the Commission should
deal with; the question whether an account showed a credit or
a debil balance or whether it was interest-bearing was irrelevant.

65. Ms. KOSKELO (observer for Finland) suggested that it
might be advisable to include a new provision in article 10
stipulating that a payment order must be executed in the event
of deemed acceptance, so as to prevent banks from drawing
benefit from the extra day granied for execution.

66. Mr. GREGORY (United Kingdom) agreed.

67. The CHAIRMAN suggested that the Drafting Group
might prepare a text for that purpose.

68. Mr. SCHNEIDER (Germany) said that the allocation of
“float" was a very important question which affected not only
article 10 but other parts of the Model Law—the provisions
regarding rejection of payment orders, for example. He
wondered whether the proposed new provision should not be a
separate article rather than simply an addition to article 10.

69. The CHAIRMAN pointed out that some of the provisions
of article 16 already related to “float” and that 2 new proposal
for parts of that article had been put forward in document A/
CN.9/XXIV/CRP.10.

70. Ms. KOSKELO (observer for Finland) said she believed
that, as far as rejection of a payment order was concemned, the
matter would be covered by article 13(1).

71.  Mr. MORAN BOVIO (Spain) shared the views expressed
by the German representative. It seemed to him that the whole
question of float required further investigation.

72.  Mr. SCHNEIDER (Germany) pointed out that article 13
referred to the originator's bank. He reiterated his view that it
would be best to group all provisions conceming the allocation
of “float” in a single article.

The meeting rose at 12.45 p.m.

Summary record of the 462nd meeting

Tuesday, 25 June 1991, at 2 p.m.
[A/CN.9/SR.462]

Chairman: Mr. SONO (Japan)

The meeting was called to order at 2.12 p.m.

International Payments: draft Model Law on International
Credit Transfers (continued) (A/CN.9/341, 344 and Corr.1,
346 and 347 and Add.I)

Article 12 (contitied)

1. The CHAIRMAN said that the Australian delegation had
provided a new wording for the last five words of the article,
which was acceptable to the United States delegation. The
paragraph would accordingly end with the words: ™. . . in
completing the banking procedures of the credit transfer.”

2. 1If he heard no objection, he would take it that the
Commission wished to approve article 12, as thus amended.

3. It was so decided,

Article 6 (confinied)

Article 6(4) (continued) (A/CN.9/XXIV/CRP.7)

4. Mr. GREGORY (United Kingdom) said that the words "is
cancelled”, in the first line of the ad hoc drafting gmup*s

proposal (A/CN.9/XXIV/CRP.7), should be revised to read

“ceases to have effect”,

5. Mr. VASSEUR (Banking Federation of the European
Community) said that, on the basis of the French version of the
proposal, he could see no reason for the change.

6. The CHAIRMAN explained that, in other parts of the
Model Law, reference was made to revocation and cancellation.
The change was intended to avoid confusion.

7.  Mr. FELSENFELD (United States of America) said that he
had a small comment on the language of article 6(4), as it
appeared in A/CN.9/XXIV/CRP.7. He understood that some
further changes had been made by the ad hoc drafting group and
would assume that they were being taken into account.

8. Mr. GREGORY (United Kingdom) said that, while the
reference to the period being determined by law, agreement or
rule of a fund's tansfer system seemed to embody the
Commission's thinking, the second sentence of the paragraph
seemed to call for a policy decision by the Commission.

9.  Mr. BERGSTEN (Secretary of the Commission) said that,
when the words “before the expiry of any period determined by
law™ had been discussed, it had been assumed that no one knew
of any law other than the Model Law and, possibly, article 4A
of the Uniform Commercial Code which would cause the
payment order to be cancelled after such a short period of time.
If there was no such similar law, a statute of limitation or
prescription would apply but the period would run not for days
but for years. Variation by agreement was already dealt with in
article 3.

10. Tt had been acknowledged in the drafting group that the
question of the mle of a funds transfer system was somewhat
different, but the group had not been sure exactly how it went



546 Yearbook of the United Natlons Commission on International Trade Law, 1991, Vol. XXII

beyond an agreement. In any case, there had been a feeling that
the presence of the words “law, agreement efc. served no useful
purpose. The drafting group had therefore agreed on some
further changes, whereby the new proposed text would read “A
payment order is cancelled if it is neither accepted nor rejected
under this article on the fifth banking day before the close of
business following the latest day the order was required to be
executed.” The text in question would shortly appear in
document A/CN.9/XXIV/CRP.5/Add.2.

11.  The CHAIRMAN said that, if he heard no objection, he
would take it that the Commission wished to approve the text of
article 6(4), as orally revised by the Secretary, on behalf of the
drafting group.

12. It was so decided.
Article 7 (continued)
Article 7(5) (continued) (AJ/CN.9/XXIV/CRP.8)

13.  Mr. GREGORY (United Kingdom) said that the ad hoc
drafting group’s discussions had not gone beyond the first
sentence of the paragraph, since the remainder could not be
finally drafted until points of policy had been resolved.

14. Mr. CRAWFORD (Canada) said he noted the use of the
lengthy expression “the latest day the order was required to be
executed . . " in articles 3 and 4. He thought it would be needed
again in article 7(5), since a reference merely to the time
required by article 10 would be incomplete.

15. What the Commission would have to face was the fact
that it had created a period during which execution, though
proper, was not required unless the bank decided to accept the
payment order. He wondered whether there would be any
objection to asking the Drafting Group to find an expression
such as “execution period”, complete with a definition, to
simplify the communication of a basically very simple idea.

16. Mr. GREGORY (United Kingdom) said he doubted
whether the plenary meeting was the appropriate place to
discuss such technical drafting questions. On the point raised by
the Canadian representative, however, he pointed out that the
expression in the third line of the proposed text: “time required
under article 10" was a reference to article 10(2) and not to
article 10(1).

17. Mr, SCHNEIDER (Germany) said he would like some
clarification of the effect of the change made to article 7(5) on
detection. In particular, he wished to know what would happen
if a bank acted negligently and did not detect inconsistency.

18. The CHAIRMAN said that the change had come about
because, when the notion of detection had been introduced by
the delegation of the United Kingdom in article 7(3),
subsequently deleted, the word “detects” was held to entail no
obligation. The discussion and subsequent drafting had therefore
proceeded on the basis that failure to detect was not negligence,
and it had been agreed that the same technique should be used
with regard to article 7(4) and (5).

19. He noted that there was general agreement on the first
sentence of article 7(5), as drafted by the United Kingdom
representative, and asked the Commission whether, since the
first sentence of article 9(4) was substantially the same, he
might take it that that, too, was approved.

20. It was so decided.

21. Mr. FELSENFELD (United States of America) said that
the desire to accommodate varying views among the delegations
on what the Law should provide had led to one compromise
after another.

22. From the outset, his delegation had been concerned at a
tendency to concentrate unduly on the concept of consumer-
related and lower-speed transfers, entailing higher costs, rather
than on the type of high-speed, low-cost, clectronic transfers
that had come into general use. It firmly believed that the
burden on receiving banks should be kept as low as possible so
as to enable them to execute high-speed, low-cost transfers for
the small charges that had become so acceptable and agreeable
to the business community. Every burden on the receiving bank
necessarily slowed down transactions and increased costs.

23, The first sentence of article 7(5), as redrafted, placed an
obligation on the receiving bank to give notice of an
inconsistency if it detected one. That in itself was already a
compromise but it was a compromise with which his delegation
could live, It would not unduly upset high-speed transfers,
although it would tend in that direction. Nevertheless, violation
of the obligation to give notice carried a penalty, and he was
sure that that would give rise to further discussion later on.

24. Subject to more thorough study, he thought agreement
might be reached on the third and fourth sentences; the second
sentence went too far, however, and was compleiely
unacceptable to his delegation.

25, Mr. DE BOER (Netherlands) suggested that the
objections of the United States delegation could be met by
retaining the first sentence only. The aim should be to combine
consistency with practicality. It should be remembered that an

error, including a discrepancy, might be dealt with under
article 4.

26. The CHAIRMAN said that the last sentence of article 7(5)
was in keeping with a substantive decision of the Comumission,
which clearly indicated that the detection element would not
extend to fraud and thus would take care also of the concem
voiced by the representative of Germany.

27. Mr. CRAWFORD (Canada) said that, in effect, the
second sentence of the paragraph allowed a person execuling a
mandate to choose which part of that mandate he would execute,
namely, whether to pay the sum recorded in figures or in words,
and thus to pay a greater or lesser amount. The sentence thus
offered too little guidance, but he had difficulty in agreeing with
the United States delegation that it should be deleted because of
its unsuitability for high-speed transfers.

28. Mr. GREGORY (United Kingdom) said that the third and
fourth sentences might be sufficient to take care of the problem.

29, Mr. SCHNEIDER (Germany) said that his delegation had
a fundamental objection to the last sentence, which failed to
distinguish between degrees of inconsistency, some of which
might be glaring while others might be much harder to detect.
The sentence should either be deleted or reformulated.

30. Mr. DUCHEK (observer for Austria) said that he
understood the hesitation expressed by the representative of
Germany and the arguments put forward by the Canadian
representative. In his view, the current text of article 7(5) wouid
create a very unsatisfaclory regime.

31, The CHAIRMAN said that it had been agreed al a
previous meeting not to touch upon the question of
responsibility for detection. Article 7(5) related merely to the
fact of the detection, not to the scale of the inconsistency.
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32. Mr. FELSENFELD (United States of America) said that
the proposed text of the last sentence of the article was of
comparatively recent date, and its implications had not been
considered in depth. He suggested that it should be deleted.

33. The CHAIRMAN suggested that the best solution might
be to adopt aricle 7(5), as contained in document A/CN.Y/
XXIV/CRP.8, the second and fourth sentences being deleted.

34. It was so decided.
Article 9 (continued)
Article 9(4) (continued) (A/CN.9/XXIV/CRP.9)

35. Ms. KOSKELO (observer for Finland) said that her
delegation had some difficulty with the last sentence of
article 9(4) in the text proposed by the United Kingdom
representative, since it was not consistent with paragraph 1 of
the article, to which it referred. She accordingly suggested that
it be deleted.

36. Mr. FELSENFELD (United States of America) and
Mr. DE BOER (Netherlands) agreed with the suggestion by the

observer for Finland that the last sentence of the paragraph
should be deleted.

37. Mr. DUCHEK (observer for Austria) said that the need to
make progress in adopting the draft articles should not preclude
a thoroughgoing discussion of their substance, particularly since
the Commission was unlikely to complete its work at the current
session.

38. The CHAIRMAN said that, if he heard no objection, he
would take it thalt the Commission wished to adopt article 9(4),
as contained in document A/CN.9/XXIV/CRP.9, the last
sentence being deleted.

39. [t was so decided.
Article 11 (continued)
Article 11(6)(bis) (continued)

40, Mr, CONOBOY (United Kingdom) said that, with the
help of the United States delegation, he had drafted a revision
of the wording for a new article 11(6)(bis) originally proposed
by his Govermment (A/CN.9/347, p. 61). The new paragraph
would read:

“A bank that is obliged to make a refund to its sender under
paragraph (5) is discharged from that obligation to the extent
that it makes the refund direct to a prior sender; and any bank
subsequent to that prior sender is discharged to the same
extent. This paragraph does not apply to a bank if it would
affect the bank's rights or obligations under any agreement
or rules of a funds transfer system.”

41. The proposed wording could apply equally well to article
13, perhaps with minor drafting changes to reflect the context.

42. Mr. SCHNEIDER (Germany) said he wondered why, in
the United Kingdom proposal, the originator was nol given a
direct claim on the intermediary bank so that he would have the
right to bring an aclion against the intermediary in cases of
insolvency. Since all were agreed that the funds should go back
to the originator, the latter should have a direct claim.

43.  Another reason for including such a provision was to start
the process of defining the term “deposit”, in connection with
the insurance deposit scheme, discussion of which would shortly
begin in another forum.

44. Mr. ADEDIRAN (Nigeria) said he supported the German
proposal,

45. Mr. FELSENFELD (United States of America) said he
also supported that proposal, In a bankruptcy situation, a skip

payment would be facilitated if there could be a direct claim by
the originator.

46. The CHAIRMAN suggested that the representatives of
Germany, the United States and the United Kingdom should be
invited to draft a text for addition to the one orally proposed by
the representative of the United Kingdom.

47, It was so agreed.

48, The CHAIRMAN invited comments on article 11(8). The
Drafting Group should be asked to deal with the drafting
proposals that had been made regarding that paragraph. Since,
however, according to the definiions, “sender” included
“originator”, the words “or the originator” might be deleted.

49. Mr. BERGSTEN (Secretary of the Commission) said that,
while it was true that the originator was a sender, the word
“originator” in article 11(8) had a different connotation. If the
sender involved was the sender between the second and third
intermediary banks, the originator died before completion of the
credit transfer, and all the banks implementing the credit
transfer were agents or sub-agents of the originator, the agency
would die when the principal died. The word “originator” should
therefore be relained, since it would make it clear that death,
bankruptcy or incapacity did not terminate any authority,
however the relationship between an intermediary bank and the
originator was characterized,

50. The CHAIRMAN withdrew his suggestion.

51. Mr. CRAWFORD (Canada) said that that interpretation
would be reinforced by amending the second line of the
paragraph to read . . . operate to revoke a credit transfer or
payment order”.

52. Mr. GREGORY (United Kingdom) said he was not sure
that the concept of revoking a credit transfer existed.

53. Mr. VASSEUR (Banking Federation of the European
Community) said that the term “revoke” in paragraph 8 was an
inappropriate one, since article 11 envisaged revocation as an
initiative on the part of the sender. No initiative was involved in
death, bankruptcy or incapacity, and paragraph 8 should
therefore refer to “expiry".

54, Referring to the definition of the word “bankruptcy” in
the second sentence of the paragraph, he suggested that, since
entities other than individuals and companies could be declared
bankrupt, the wording ought to be “The word ‘bankruptey’
includes all forms of insolvency whether they affect legal or
physical persons™.

55. The CHAIRMAN said that he thought that the meaning of
“revoke” was clear and that the first sentence of paragraph 8 did
not need to be changed. The second point made by the observer
for the Banking Federation of the European Community would
be considered by the Drafting Group.

56. Article 1I1(8) was approved, subject fo possible
amendment by the Drafting Group.

57. The CHAIRMAN invited comments on article 11(9).
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58. Ms. KOSKELO (observer for Finland) said she considered
that the paragraph in question was too broadly worded. Its
application should be limited to article 11(1) and (2).

59. Mr. CRAWFORD (Canada) said that the concept of

branches as separate banks ought to apply to paragraphs 5 and
6 of the article also.

60. Mr. GREGORY (United Kingdom) said he fully agreed.
He wondered, however, if the paragraph might not be acceptable
as it stood on the understanding—already expressed—that the
reference in the Model Law to branches and separate offices of
a bank was not intended to convey any implication conceming
the relationship between a branch and its head office, and that
any question of financial liability that might exist between them
was not of concern to the Model Law.

61.  Arricle 11(9) was approved.
Article 17

62, The CHAIRMAN invited the members of the
Commission to comment on paragraph 1 of article 17 and
reminded them of the fact that the first sentence of the

paragraph constituted the basis on which the Commission had
discussed other issues.

63. The Commission would have to decide whether or not to

retain the second sentence, which should be considered in the
light of article 9(1).

64. Ms. KOSKELO (observer for Finland) said that it should
be made clear in the first sentence that the transaction was
completed when the beneficiary's bank accepted a payment
order for the benefit of the beneficiary designated in the
originator's payment order.

65. The CHAIRMAN recalled that, in the discussion on
articles 13 and 14, he had indicated that the Commission would
proceed on the assumption that, whether or not there was an
error in transmission, the time of acceptance was when a certain

sum was accepted by the beneficiary’s bank.

66. Mr. ADEDIRAN (Nigeria) said he agreed with the
observer for Finland. There were situations in which a credit
transfer might have been completed in accordance with article
17(1), but was not completed from the point of view of the
originator. Wording should therefore be included to make it
clear that a transfer was not taken to be completed until it was
completed in accordance with the content of the payment order
sent by the originator,

67. Ms. KOSKELQO (observer for Finland) said that her
suggestion was designed for the situation in which, through
some mistake during the credit transfer, the payment order
which reached the beneficiary’s bank indicated a beneficiary
other than the one designated by the originator. In that case, the
transfer should not be regarded as having been completed and
article 13 should also apply.

68, Mr. LIM (Singapore) said that the word “completion”
could mean different things to different people. He had iitially
thought that the word meant the discharge of the obligation.
However, as things stood, he realized that it related only to the
credit transfer itself and not to the discharge of the obligations
of the parties in the credit transfer. That was a point that ought
to be made clear in the article, lest it be thought that it also
meant that all obligations had been discharged.

69. The CHAIRMAN said that paragraph 1 of article 17 was
concerned with a credit transfer while paragraph 2 of the anticle
referred to the discharge of an obligation.

70. Mr. YIN Tieou (China) said that a credit transfer
originated with the onginator and ended when the beneficiary
received the funds. The wording of article 17(1) was not
consistent with that definition, however, because it did not
include the entire process. His delegation therefore supported
the views of the representative of Nigeria and the observer for
Finland.

71.  Mr. AL-NASSER (observer for Saudi Arabia), referring
to the point raised by the observer for Finland, said that, in his
experience, a credit transfer was always made by name.

72.  Mr. FELSENFELD (United States of America), referring
to the Finnish observer's statement, said he agreed that, where
the payment order accepted by the beneficiary’s bank was not to
the credit of the beneficiary designated by the originator, the
transfer should not be regarded as complete,

73.  With respect to the point made by the representative of
Nigeria, he said that, if the payment order was for a lesser
amount than that specified by the originator, the credit transfer
should be regarded as complete to the extent of the payment. In
that regard, a sentence could be included in paragraph 1 stating
that a credit transfer was completed to the extent that payment
had been made.

74. With regard to the statement by the representative of
Singapore, he wished to point out that paragraph 1 dealt only
with the completion by the banking system of the credil transfer.
Paragraph 2 concemed the discharge of obligation.

75. In response to the point raised by the representative of
Singapore, Mr. CRAWFORD (Canada) said that, according to
the Secretariat’s comments (A/CN.9/346, p. 90), the credit
transfer was completed when the beneficiary's bank accepted
the payment order. The concept of completion meant that the
payment order had reached the proper place at the proper time,
but not necessarily in the proper amount

76. In order to make it clear that the payment order had
reached the right place and was also in the proper amount, a
phrase such as that appearing in article 7(2) “consistent with the
contents of the payment order’” might, perhaps, be included in
the paragraph under consideration. It might also be possible (o
delete the second sentence of article 17(1), which had nothing to
do with the issue of time.

77.  Mr. ABASCAL ZAMORA (Mexico) said that the purpose
of article 17 was to establish the moment at which the credit
transfer was completed and the transfer process ended. There
was no reason for confusion with regard to the discharge of
obligation. Paragraph 2 made express reference to those cases
where the credit transfer was for the purpose of discharging an
obligation of the originator to the beneficiary that could be
discharged by a credit transfer to the account indicated by the
originator.

78. The applicable law determined the moment of payment,
which was when the beneficiary’s bank accepted the payment
order. He therefore saw no need to introduce any substantive
changes into the article, and thought that any difficulties could
be dealt with by the Drafting Group.

79. Mr. AL-NASSER (observer for Saudi Arabia) said he
thought that the point raised by the representative of Singapore
could be met by replacing the second sentence of paragraph 1 by
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the following text: "“When the transfer has been completed to the
beneficiary's bank, the latter is indebted to the beneficiary to the
extent of the value of the payment accepted.”

80. Mr. GREGORY (United Kingdom) said he was not
certain that the Saudi Arabian suggestion did not introduce an
entirely new concept into the article.

81. He had some misgivings about amending article 17, as
suggested by the Finnish observer, because he was not sure how
the change related to the concept of acceptance by the
beneficiary’s bank. In that connection, he said that the
beneficiary's bank was obligated, under article 9(1), once a
payment order received had been accepted, to place the funds at
the disposal of the beneficiary while, under article 17(1), it
became indebted to the beneficiary. Both those cases must, of
course, refer to the right beneficiary, the one specified in the
payment order.

82. Upon acceptance by the beneficiary's bank, as the Law
currently stood, the beneficiary's bank then owed the money to
the correct beneficiary and the ways in which the bank could
accept the payment order were set out in articles 8(1)(b) and
8(1)(c). Neither of those provisions had anything to do with
crediting an account or actually bandling the money, elements
that would have to follow acceptance.

83. 1If, after acceptance, the bank then credited the wrong
beneficiary, the real beneficiary was entitled to the money under
the law governing the relationship between the beneficiary and
his bank. If the Commission said that the transfer was not

complete until the bank had actually credited the right
beneficiary, that would give rise to difficulties with regard to
other provisions of the Model Law, where reliance was placed
on the concept of the transfer ending upon acceptance.

84.  Allin all, he thought that the Commission would have to
be very careful if it decided to proceed along the lines suggested
by the observer for Finland.

85. Mr. FELSENFELD (United States of America) said he
thought that, as it was currently drafted, the Model Law was
unworkable. It should be amended along the lines of the
Nigerian and Finnish suggestions.

86. In the case of article 17, the provision would be greatly
improved if it was decided to include wording to the effect that
the bepeficiary must be the beneficiary orginally designated,
and that the transfer was to the extent of the payment received.

87.  With respect to the point raised by the representative of
Singapore conceming the difficulties connected with the word
“completion”, he thought that, when paragraph 1 of article 17
was read in conjunction with paragraph 2, it became clear that
it referred to the duties of the banking system and thal discharge
referred to quite another matter. However, it might be possible
to meet the concern expressed by amending paragraph 1 to read:
“A credit transfer is completed when the funds are placed at the
disposal of the beneficiary.”

The meeting rose at 5.15 p.m.

Summary record (partial)* of the 465th meeting
Friday, 28 June 1991, at 9.30 a.m.
[A/CN.9/SR.465**]

Chairman: Mr. SONO (Japan)

The meeting was called to order at 10.05 am.

International Payments: draft Model Law on International
Credit Transfers (continued) (A/CN.9/341, 344 and Corr.1,
346 and 347 and Add.1)

Report of the Drafting Group (AJCN.9/XXIV/CRP.12)

l. The CHAIRMAN congratulated the Drafting Group on the
excellent work it had done in reflecting the Commission's
discussions and incorporating the relevant policy decisions in its
report.

2. Of the eighieen aiticles presented in the draft Model Law,
the Commission had completed its consideration of articles 1 to
15. It had held a preliminary discussion on article 17 and had
referred frequently to article 16. He felt sure that the work done
at the current session would lay a sound foundation for the
adoption of the Model Law at the next session.

3. He believed that there was no need for the Commission to
adopt the report of the Drafting Group article by article. He

*No summary record was prepared for the rest of the meeting.
**No summary records were prepared for the 463rd and 464th meet-
ings.

suggested that it should simply take note of the report, mention
that some technical adjustments might need to be made to it and,
possibly, include the proposal concerning article 16 submitted
by the United Kingdom and Finland in document A/CN.9/
XXIV/CRP.10 in the report of the Commission for consideration
at the next session.

4. Ms. JAMETTI GREINER (observer for Switzerland) said
that, in general, she supported the Chairman's suggestion
conceming the Drafting Group's report. She believed, however,
that there were changes other than technical modifications that
might be needed and that many of the points raised in decument
AJCN9/XXTV/CRP. 10 required debate.

5. The CHAIRMAN said that there was no reason why the
Commission should not discuss points of substance at ils
following session. His suggestion that document A/CN.9/XXIV/
CRP.10 be included in the report of the Commission was based
on the belief that it would be unfortunate to lose sight of it.

6. Ms. JAMETTI GREINER (observer for Switzerland) said
she was not certain that it was desirable to include that proposal,
which concerned a crucial article of the Law, in the report of the
Commission. She failed to see why it should be treated
differently from other proposals which had not been discussed.
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7. Mr. ABASCAL ZAMORA (Mexico) said he shared the
misgivings of the previous speaker regarding the advisability of
including the proposal in the report of the Commission, for that
might suggest that the Commission approved it in principle. He
saw no reason why its sponsors should not resubmit it to the
Commission at the following session. His own delegation had
also submitted a proposal which the Commission had been
unable to discuss,

8. Mr. SOLIMAN (Egypt) said he thought that the
Commission should take note of the Drafting Group's report and
thank the Group for its excellent work.

9. Mr. DUCHEK (observer for Austria) said that, while he
agreed with the previous speaker, he also believed that it would
be advisable to include document A/CN.9/XXIV/CRP.10 in the
report of the Commission.

10.  Mr. RENGER (Germany) said that, while supporting the
Chairman’s suggestion in general, he thought that, if the
proposal by the United Kingdom and Finland was included in
the report, the Mexican proposal should be included in it as
well.

11. Mr. GRIFFITH (observer for Australia) suggested as an
altemative that an amended version of document A/CN.9/XXTIV/
CRP.10 might be issued and made available to delegations
before the next session of the Commission.

12. Ms. BUURE-HAGGLUND (observer for Finland) said
she understood that, in general, the Commission agreed that the
original text of article 16 was obsolete. It would seem that the
only way of showing the degree of progress made in considering
article 16 was to incorporate the text of document A/CN.9/
XXIV/CRP.10 into the report of the Commission.

13. M. MORAN-BOVIO (Spain) said that it would hardly be
logical to put all proposals, those that had been discussed and
those that had not been discussed, on an equal footing. He
therefore proposed that those that had not been discussed should
be retained by the delegations that had submitted them and be
presented to the next session.

14.  Mr. FUJISHITA (Japan) said that it was not advisable to
include proposals that had not been discussed in the report of the

cutrent session. Furthermore, since several proposals had not
been discussed, it would be invidious to single out any single
one of them for such inclusion.

15. Mr. LIM (Singapore) said that the joint proposal of the
United Kingdom and Finland should be included in the report of
the Commission, with a statement that the Commission had not
had time to discuss it. The proposals of other delegations, that
were similarly pending, should also be incorporated.

16. Mr. BERGSTEN (Secretary of the Commission) said that
a form of words had been prepared in advance by the Secretariat
to take into account the eventuality that such a point might arise.
It was contained in document A/CN.9/XXIV/CRP.1/Add.17,
page 3, paragraph 11.

17. Mr. BURMAN (United States of America) said that,
while he welcomed the Secretary’s suggestion, he thought that
a clear distinction should be made between those articles that
had been discussed and those that had not been discussed.

18.  Incidentally, instead of the revised text being presented in
a separate annex, it should be presented together with the

original text.

19. Mr. BERGSTEN (Secretary of the Commission) said that
such a proposal would raise technical problems.

20. Mr. DUCHEK (observer for Austria) said that articles that
had been discussed and those that had not been discussed could,
perhaps, be incorporated in a single annex, with a clear
indication of the distinction between them.

21. The CHAIRMAN asked the Commission whether it
wished to indicate in its report that certain proposals concerning
article 16 had not been discussed by the Commission due to lack
of time; that indication, together with the proposed texts, would
be designed as a purely factual statement of what had occurred
during the session.

22, It was so agreed,

The discussion covered in the surmmary record
ended at 11.05 an.



II. BIBLIOGRAPHY OF RECENT WRITINGS
RELATED TO THE WORK OF UNCITRAL: NOTE BY
THE SECRETARIAT (A/CN.9/369)

CONTENTS

Page

L GENERAL. ....otttrtttittiaitins ittt ttsat e e aren 5514
IL  INTERNATIONAL SALEOQF GOODS . ...... ... ... .. ... ... ......... 755}
m. INTERNATIONAL COMMERCIAL ARBITRATION AND CONCILIATION ... 555
IV. INTERNATIONAL SHIPPING . . ... .. ...t it ier i iinnrann 558
V. INTERNATIONAL PAYMENTS .. ... ... ... . ... .. ... .. . ............. 559
VI CONSTRUCTION CONTRACTS .. ... it iiiireenenieenan, 560

L General Intemacional, Estudios de derecho comercial: Instituto de

Bibliographiy of recent writings related to the work of
UNCITRAL. International journal of lIegal information:
International Association of Law Libraries (Washington,
D.C) 19:3:218-243, winter [991.

This is a repreduction of UNCITRAL document A/CN.9/
339, 10 May 1990.

Bonell, M. J. Intemational uniform law in practice--—gr where
the real trouble beginge. American journal of comparative
law: American Association for the Comparative Study of
Law (Betksley, Calif.) 38:4:865-888, fall 1990

Goh, P. C. Twenity-third session of the United Nations Commis-
sion on Intemational Trade Law. Malaya law review: Natio-
nal University of Singapore Faculty of Law (Singapore,
Malaysia) 32:2:322-326, December 1990.

Goldstajn, A. Trgovacko ugovomno pravo: medunarodno i kom-
parativio. 4th ed. Zagreb: Narodne Novine, 1991, xx, 549 p.
(Biblioteka udzbenict; 171}

English title from back of title-page; The Jaw of commer-
cial contract. At foot of cover: Universitas Studiorum
Zagrebiensis, 1669.

In Croatian. Annex contains fext of United Nations Sales
Convention in Croatian, p, 494-513,

Bibliography, p. 517-330.

English summary: The law of commercial contract,
p. 547-549.

Katz, 8. UNCITRAL: El trabsjo de la Comisién de las Naciones
Unidas para la Unificacién del Derecho Mercantil Inter-
nacional en 1988, Anvaric de derecho marftimo: Instituto
Vasco de Administracién Pablica, Escuela de Administracidn
Marftima (Barcelona, Spain) 8:503-515, 1990.

Messuti de Zabala, A. Relacién entre una reorfa del derecho y
La Comisién de las Naciones Unidas para el Derecho Mercantil

Derecho Comerciat, Econémico y Etpresarial, Colegio de
Abpgados de San Isidro (Buenos Aires, Argentina) 7:81-91,
1991,

Reinisch, A. “Uncitral” entwickelt intemnationale: Recht von
morgen: die UN-Kommission brittet nun tiber der Verein-
heitlichung des Zahlungsverkehrs. Die Presse (Wien, Aus-
tria) 26. Juni 1991:17.

IO. Internatiomal sale of goods

Adame Goddaed, J. Reglas de imterpretacién de la Convencidn
sobre Compraventa Internacional de Mercaderfas. Diritte del
compercio internazionale: pratica infernazionale e diriito
interne (Milano, Italy) 4:1:103-125, gennaio-giugno 1990
(Giutispmdenza commerciale)

Azam, H. UN-Kaufrechtsithereinkommen im deutsch-itatieni-
schen Rechtsverkehr: merkung zur Entscheidung Landgericht
Stuttgart vom 31.8.1989. Recht der internationalen Wirt-
shaft: Betriebs-Berater international {Hetdelberg, Germany)
35:12:942-946, Dezember 19499,

This is a commentary 10 a decision of LG Stuttgart of 31
August 1989 on United Nations Sales Convention (1980);
see below under Germany.

Blodgett, P. C. The United Nations Convention ot the Sale of
Goods and the "battle of forms”. Colorade lawyer: Colorado
Bar Association (Denver, Colo.) 18:421-430, 198%.

Bonell, M. I. “Force majeure” ¢ “hardship” nel diritto uniforme
della vendita ternazionale. Diritto del comercio internazio-
nale: pratica internazionale ¢ dirvinto interno (Milano, Italy)
4;2:543-571, luglio-dicembre 1990, (Giurisprudenza com-
merciale)

SO N P VS TR PO




5582 Yearbook of the Unlted Nations Commisslon on Internatiopal Trade Law, 1991, Vel XXIT

The Vienpa Convention on International Sale of
Goods. In Formation of contracts and precontractual liabilivy.
Pars: ICC Publishing, 1990. p. 157-178. (ICC Publication
no. 440/9)

Boschiero, N, Il coordinamenty delle normme in materia di
vendita interazionale. Padova: CEDAM, 1990. xvi, 52¢ p.
(Studi e pubblicazioni defla rivista di diritto internazionale
private e processuale; 34)

Bucher, E., ed. Wiener Kaufrecht: der schweizerische Aussen-
handel unter dem UN-Uebereinkomimen tiber den inter-
nationalen Warenkeuf, Bem: Staempfli, 1991, 283 p.
(Bemer Tage fiir die juristische Praxig; 1990)

Bibliography, p. 9-12.
Contents!

Contributions to symposium on United Nations Sales
Convention { 1980) held at the University of Bern, 18 and
1% Qctober 1990:

—Ucberblick iiber die Meucrungen des Wicner Kauf-
vechts; dessen Verhgltnis zur Kaufrechtstradition und zam
nationalen Recht / E. Bucher, p. 13-52.

—aAnhang: Preisvereinbarung als Voraussetzung der Ver-
tragspiilligkeit beim Kauf: zum angeblichen Widerspruch
zwischen Art, 14 und Art. 55 des “Wiener Kaufrachis”,
p. 53-82—This 5 a short version of arnticle alrsady pub-
lished frt: F. Sturm, ed. Mélanges Paul Piotet, Beme,
Switzerland: Staempfli, 1990, p. 371-408.
—Anwendungsbereich des Wiener Kaufrechts: Kolli-
sionsrechtliche Probleme / G, Heremann, p. 83-99.
—Diskussion zu den Referaten Bucher und Herrmmann,
p. 100-102,

—Die Pflichten des Verkiufers und die Folgen ihrer
Verletzung, inshesondere beziiglich der Beschaffenheit
der Ware / P. Schlechiriem, p. 103-136. Diskussion,
p. 136-142,

—Die Pflichten des Kiufers und die Folgen ihrex Ver-
letzung / W. Wiegand, p. 143-163.
—Ventrageverletzungsfolgen:  Schadenersatz, Riickab-
wicklung, vertiagliche Gestaltungsmoglichkeiten / R. H.
Weber, p. 165-210, Diskussion, p. 211-214.
—Maglichkeiten der Vertragsgestaltung nech dem VN-
Kaufiechtsiibereinkommen / R. Herber, p. 215-236
Diskussion, p. 237-247.

—Die “Verragsmissigkeit der Ware™: Romanistische
Gedanken zu A11.35 und 45fF, des Wiener Kaufrechts / B.
Huwiler, p. 249-274.

—Liste der Signatarstaaten: Stand 1. April 1091, p. 275-
276.

Endetlein, F. Das UN-Verjthrungsiibereinkommen und seine
Geltung in Deutschland. fu B. Jayme and O. Furtak, ¢ds. Der
Weg zur deutschen Rechiseicheit: internationale und inteme
Avswirkungen im Privatrecht. Heidelberg: C. F. Miller,
1991. p. 63-81. (Motive Texte Materialien)

Reprint.

rom——  Die Verpflichtung des Verlkiufers zwr Einhaltung des
Lieferzeitraums und die Rechte des Kiinfers bei dessen Nich-
teinhalhung nach dem UN-Usbereinkommen iiber Vertrige
iber den intemationalen Warenkauf: zu AG Oldenburg in
Holstein, 24.4. 19905 C 73/89. [FRax: Praxis des interna-
tionalen Privai- und Verfatrensrechts (Bieleleld, Germany)
11:5:313-316, September/Okiober 1991
This is a commentary to a decision of AG Oldenburg
i.H. of 24 April 1990 on United Nations Sales Convention
(19807, sce below under Germany.

Inkrafitreten des UN-Kaufrechts (CISG/UNCITRAL)
firr die Bundesrepublik Deutschland. Zeitschrift fiir die
Anwaltspraxis; Ausgabe DDR: das Reclir der nenen Bundes-
fdnder (Heme, Germany) 2:9:263-270, 8. Mai 1991,

Intemationaler Handel auf einheitlicher
Rechtsgrundlage. Wirrschaftsrecht: Zeitschrife fiir Theorie
tnd Praxis (Berlin, Germany) 8:236-242, 1991,

Nene Rechtslage fiir den Ost-West-Handel: das UN-
Kaufrecht. Ostpanorama:  Gesellschaft  fiir Ost-  und
Siidostkunde (Linz, Austria) Sonderausgabe 1991:29-36.

Paper delivered at the Intemationales Ost-West-Handels-
Symposzium (24: 1991: Bad Ischi, Austria}

Enderlein, F. and B. Graefrath. Nochmals: dentsche Einheit und
infemationales Kaufrecht: Erwiderung zu Herber. BB-
Beilage 37 zu Heft 30/ 1990, Berrichs-Berater (Heidelberg,
Germany} 6:Beilage 6:8-13, 1991 (Deutsche Einigung—
Recht sentwicklung:; Folge 19).

Reply to article published by R. Herber in: Befrichs-
Berafer (Heidelberg, Germany) 30:Beilage 37:1-5, 1990
(Deutsche Eimgung—Rechisentwicklung; Folge 15); see
below,

Enderlein, F., D. Maskow and H. Strohbach. Internatio-
nales Kaufrecht: Kaufrechtskonvention, Verjituungskonven-
tion Vertretupgskonvention Rechtsanwendungskonvention.
1. Auflage. Berlin: Haufe, 1991. 448 p.

This is a commentary on United Mations Sales Conven-
tion (1980); Limitation Convention (1974); UMNIDROIT
Agency Convention (1983) and Hague Convention on the
Law Applicable to Sales {1983).

Erdem, H. E. La livraison des marchandises selon la Convention
de Vienne: Convention des Nations Unies sur les contrats de
vente itemmationale de marchandizes du 11 avril 1980
Fribonrg: Editions universitaires Fribourg Suisse, 1990. xix,
287 p. (Travaux de !a Faculté de droit de I"Université de
Fribourg Suvisse; 101)

In French with summaries in English, French and Ger-
man, p. 265-287.

Bibliography, p. xix-xxix.

Thesis (doctoral) —Université de Fribourg, Suisse, 1990.

Esser, M. Commercial letters of confirmation in inferational
trade: Austrian, French, German and Swiss law and uniform
law under the 1980 Sales Convention. Georgia jonrnal of
imternational and comparative law; University of Georgia
Law Schoel (Athens, Ga.) 18:3:427-460, 1988,

Feltham, J. . CIF. and F.O.B. contracts and the Vienna
Convention on Cotitracts for the Inteinational Sale of Goods.
Journal of business iaw {Loadon, Upited Kingdom) 9:413-
425, Scptember 199].

France. International Chamber of Commerce. Conmt af
Atbitration. {Arbitral Award on United Nations Sales Con-
vention, 1989, Egypt: Yugoslavia,] Convention de Vienne du
i1 avrl 1980 sur la vente intemnationale de marchandises:
sentence rendue dans Faffaire 6281 en 1939 (original en
langue anglaise); chronique / par D. Hascher. Journal du
droir international! Clunet (Paris, France) {18:4:1054-1039,
octobre-novembre-décembre 1991,

This is a summary of a court decision and commemntary
thereon dealing with the application of United Nations
Sales Convention (1980) and other international conven-
tionis in the case.




Part Three.

Annexes 553

Germany. Amitsgericht Frankfurt am Main.

[Court decision on United Nations Sales Convention,
31 Jaguary 1991. Italy.]

UN-Kaufrechtstibereinkommen At 45 Absatiz [ b, 71
Absatz 3: AG Prankfort a.M., Urteil vom 31.1.1991—32 C
1074/90-4] f mitgeteilt von H. L. Bauer; Anmerkung der
Redaktion (E. J.). IPRax: Praxis des internationalen Privat-
wnd Verfabrensrechts (Biclefeld, Germany) 11:5:345-346,
September/Olktober 1991.

Germany. Amtsgerichi Oldenburg in Holstein.

[Court decision on United MNations Sales Convention, 24
April 1990. Italy.]
YN-Kaufrechtsiibereinkommen Aat. 1, 33, 47, 49, 54, 59,
74, 78: AG Oldenburg i.H., Urteil vom 24.4.1990—5 C 73/
89 / [mitgeteilt] von F. Enderlein. fFRax: Praxis des infer-
nationalen Privat- und Verfahirensrechts (Bielefeld, Ger-
many} 11:5:336-338, September/Oktober 1991
Comments on this court decision by F. Enderlein, p. 313-
316; see above.

Gemany. Landgericht Aachen,

[Court decision on United Nations Sales Convention, 3 April
1990. Traly.]

Anwendbarkeit des UM-Uebereinkommens lber intematio-
nalen Warenkanf auf deutsch-itajierischen Kauf: LG Aachen,
Uiteil vom 3.4.1990—41 O 198/89. Rechr der internatio-
nalen Wireschaft: Betriebs-Berater international (Heidelberg,
Germany} 36:6:491-492, Jun 1990.

Germany. Landgericht Bielefeld.

[Court decision on njted Naticns Sales Convention, 23 June
1989. Italy.]
Einheitliches Kaufgesetz Arit. 2, 56, 83: LG Bielefeld, 6.
Kammer fiir Handelssachen, Urteil vom 23.6.1989—15 O
12/89 / mitgeteilt von W. Forsterling. IPRax: Praxis des
internationalen Privat- und Verfahwrensrechts (Bielefeld,
Germany) 10:5:315-316, September/Oktober 1990,
Comments on this court decision by (. Reinhast, p. 289-
292; see below,

Germany. Landgericht Frankfurt am Main.

[Court decision on United Nations Sales Convention,
16 September 1991, Italy.]

Deutsch-italienischer Kaufvertrag nach dem UN-Kaufrechts-
tibereinkommen: LG Frankfurt a.M., Urteil vom 16.9.1991--
3L O 391 Recht der fnternarionalen Wirtschaft: Betriebs-
Berater international (Heidelberg, Germany) 37:11:052.954,
November 1991.

Germany. Landgericht Hamburg.

[Court decision on United MNations Sales Convention, 26
September j99Q, Ialy.)

Anwendung des Wiener Kaufrechtsiibereinkommens auf
deutsch-italienischen Vertrag: L& Hamburg, Urteil vom
26.9.1990—3 O 543/88 [/ mitgeteilt von M. Asam. [fRax;
Praxis des internationalen Privat- and Verfafirensrechits
(Bielefeld, Germany) 11:6:400-403, November/Dezember
1991,

Comments on this cour decision by G. Reinhart, p. 376-
379, see below.

Court decision reproduced also in: Recht der invernation-
alenn Wirtschaft ; Betriebs-Berater international (Hei-
delberg, Germany) 36:12:1015-1019, Dezember 1990—
Europdische Zeitschrift fiir Wirtschaftsrecht (Miinchen,
Genmany) 6:188-192, 1991,

Germany. Landgericht Miinchen.

[Court decision on United Nations Sales Convention, 3 July
1989, ltaly.}

Wiener UN-Uebereinkommen Arntikel I, Absatz 1 b, 39,
74 ff.: LG Miinchen 1, 17. Kammer fir Handelssachen,
Unteil vom 3.7.1980—17 HKO 3726/80 / mitgeteilt von
H. Asam. IPRax: Praxis des inmternationalent Privat- und
Verfalhirensrechis (Bielefeld, Germany) 10:5:316-317, Sep-
tember/QOktober 1990,

Comments on this court decision by G. Reinhart, p. 289-
292; see balow,

Repraduced also m: Uniform law review: UNIDROIT
(Roma, Tialyy II:850-852, 1989, with summaries in Eng-
lish and French.

Germany. Landgericht Stutigart,

{Court decision on United Nations Sales Convention,
31 August 1989 Ttaly.]

Wiener UN-Ulebereinkommen Amrikel 1, Absatz 1 b, 7
Absatz 2, 38, 39, 49 Absatz [ a, 74: LG Swutigan, 3. Kammer
fir Handelssachen, Urtedl vom 31 .8,1989--3 KfH © 97/89 /
mitgeteilt von H. Asam, IPRax. Praxis des internationalen
Frivat- und Verfahrensrechrs (Bielefeld, Germany) 10:5:317-
318, September/Oktober 1990,

Comments on this court decision by G. Reinhart, p. 289-

292 zee below.

Reproduced also in: Uniform law review: UNIDROIT
(Roma, Italy)} I:853-856, 1989, with summates in
English and French—Jahrbuch fiir italienisches Recht
(Heidelberg, Germany) 3:192-194, 1990—Recht der in-
ternationalen Wirtschaft: Betriebs-Berater internarional
{Heidelberg, Germany) 35:12:984-985, Dezember 1989,
comments thereon /by H. Asam, p. 942-946; see above,

Germany. Oberlandesgericht Frankfurt am Main.

[Court decision on United Nations Sales Convention, 13 June
1991. France.]

Anwendbarkeit des UN-Kaufrechtsiibereinkommens auf
deutsch-franzésischen Vertrag: OLG Frankfurt aM., Urteil
vomn 13.6.1901—5 U 26190, Recht dev internationalen
Wirtschafi: Betriebs-Berater international (Heidelberg, Ger-
many) 37:7:591-592, Juli 1991

Germany. Oberlandesgericht Frankfurt am Main.

[Court decision on United Mations Sales Convention,
17 September 1991, Iraly.]

Anwendbarkeit des UN-Kaofrechtsiibereinkommens im
deutsch-italienischen Rechtsverkehr: OLG Fraokfurt a. M.,
Urteil vom 17.9.1991—3 U 164/90. Reche der infornafio-
ralen Wirtschaft: Betrichs-Berater international (Heidelberg,
Germany) 37:11:950-952, November 1991.

Grewal, 5. 3. Risk of loss in goods sold during transit. a

comparafive study of the United Nations Convention on
Conltracte for the Internatiopal Sale of Goods, the Uniform
Commercial Code, and the British Sale of Goods Act. Luyela
of Los Angeles international and comparative law journal:

Loyola Law School (Los Angeles, Calif)) 14:93-119, 1991.

Herber, R. Deutsche Finheit und internationales Kaufrecht.

Betrichs-Berater (Heidelberg, Germany) 30:Beilage 37:1-5,

1990 (Deutsche Einigung--Rechtsentwicklung; Folge 15).
Reproduced also in: Reckt der internationalen Wirtschaft:
Beiriebs-Berater international (Heidelberg, Germany)
36:11:Beilage 20:1-5, November 1990 (Deutsche
Einigung—Rechtsentwicklung; Folge 15).
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— Deutsche Einheit und internationales Kaufrecht: eine
Replik. Betriehs-Berater (Heidelberg, Germany) 18:Beilage
14:7-10, 1991 (Dentsche Einignng—Rechtsentwiclkdung;
Folge 23).

Rejoinder to asticle published by Enderlein and Graefrath
in: PBetrichs-Berater (Heidelberg, Germany) 6:Beilage
6:8-13, 1991 (Deutsche Einigung—Rechtzentwicklung;
Folge 19); see above.

Hofstetter, K. Nachwirkende MNebenpflichiten des schweizeri-
schen Exporteurs nach Absendung und Bezahlung der Ware?
Situation gemiiss schweizerischem Kauf und Werkver-
tragsrecht, sowie UN-Kaufrechtsiibersinkommen. Schweize-
rische Juristen-Zeitung: Schweizerischer Anwalisverband
{Zirich, Switzerand) 87:10:171-176, 1991,

Huodson, A. H. Exemptions and impossibility under the Vienna
Convention. fn E. McKendrick, ed. Force majeure and frus-
iration of contract. London: Lloyd's of London Press, 1991,
p. 175-194. °

Italy. Corte di Cassazione.
[Court decision on United Nations Sales Convention, 24
October 1988. Germany.]
United Nationg Convention of 1980 on Contracts for the
International Sale of Goods: Corte di Cassazione (S.U),
24 X 1988, n. 5739—S.a.5. Kretschmer GmbH & Co KG c.
Muratord. Uniform law review: UNIDROIT (Roma, Italy)
I1:857-862, 1989.
Other title of joumal in French: Reviee de droir uniforme.
Reprint from: Rivista di diritro internazionale privaie ¢
processuale (Padova, Tialy) 1:155-163, 1990,
In Italian; with sammaries in English and French.

Kabik, M. Through the locking glass: international (rade in the
“Wonderland™ of the United Nations Convention on Con-
tracts for the Intemational Sale of Goods. Fnternaréonal tax &
business lawyer: University of California School of Law
{Berkeley, Calif.) 9:2:408-430, winter 1992.

Karollug, M. UN-Kaufrecht: eine systematische Darstellung fide
Studium und Praxis. Wien: Springer, ¢1991. =xxiii, 273 p.
{Springers Kurzlehrblicher der Rechtswissenschafi)

Bibliography, p. xxi-xxiii.

Annex reproduces German version of United Nations
Sales Convention {(1980), p. 229-256.

Table of cases, p. 257.

Lee, W. Exemptions of contract liability under the 1980 United
Nations Convention. Dickinsen journal of international law;
Dickinson School of Law (Carlisle, Pa.} 8:3:375-394, spring
1990,

Lookofsky, J. Internationale koeb: United Nations Convention
on Contracts for the Intermational Sale of Goods. Koeben-
havn: Jurist- og Ockonomforbundets Forlag, ¢1989. 116 p.

In Danish.

Bibliography, p. 111-114,

Loose ends and contorts in international sales: prob-
lems in the harmonization of private law rules, American
Jowrnal of comparative law: American Association for the
Comparative Study of Law (Berkeley, Calif.) 39:2:403-416,
spring 1991,

Eatlier drafts of this paper were prepared as the Danish
National Report to the XIIIth International Congress of
Comparative Law (Montreal, August 1990).

Lurger, B. Die Anwendung des Wicner UNCITRAL-Kauf-
rechtsiibereinkommens 1980 auf den intemationalen Tausch-
vertrag und sonstige Gegengeschiifte. Zeitschrift fitr Rechrs-
vergleichung, internationales Privatrecht und Europarecht
(Wien, Austria) 32:6:415-431, 1991,

Manz, G. and 8. Padmann-Reich. Introduction of the United
Nations Convention on Internstional Sale of Geods in Ges-
many. International business lawyer: Intemnational Bar Asso-
ciation, Section on Business Law (London, United Kingdom)
19:6:300-305, June 1991,

Moecke, H.-J. Zur Aufstellang von Exportbedingungen nach
UNCITRAL-Kaufrecht: vergleichende Analyse international
verwendeter Musterformulierangen. Kéln: Bundesstelle fiir
Aussenhandelsinformation (BfAIY, 1991, xi, 162 p.
(Schriftenreihe Auslindisches Wirtschafts- vnd Steverrecht,
Reihe B: Gesamtdarstellungen: AWSt Nr. B 2/91)

Bibliography, p. 160.

Murphey, A. G., Jr. Consequential damages in contracts for the
intemational sale of goods and the legacy of Hadley. George
Washington journal of internationsl law and economics:
Geotge Washington University (Washington, D.C))
23:2:415-474, 1989,

This article examines the landmark British case concem-
ing the recovery of consequential damages—Hadley v.
Baxendale, 156 Eng. Rep. 145 (Ex. 1834), p. 414, fno. 5.

Ndulo, M. The United Nations Convention on Contracts for the
Intemnational Sale of Goods (Vienna, 1980): explanatory
documentation prepared for Commonwealth jurisdictions.
London: Commonwealth Secretariat, October 1991. vi, 60 p.

Annex reproduces text of United Nations Sales Conven-
tion (1980}, p. 39-39.

Niggemann, F. Die Bedentung des Inkraftiretens des UN-Kauf-
rechts fir den dewtsch-franzésischen Wirtschaftsverkehs.
Recht der internationalen Wirtschaft: Betriebs-Berater inter-
national (Heidelberg, Germany) 37:5:372-378, Mai 199).

Piltiz, B. UN-Kaufrecht; Wegweiser fiir dic Praxis. Bonm:
Economica, <1991, x, 129 p. (Intemationale Wirtschafts-
praxis; Bd. 2)

Bibliography, p. x.

Annex reproduces text of the United Nations Sales Con-
vention {1980) in English and German, as well as German
statute of implementation of the Convention and excerpts
from the German Civil Code, latter both in German only,
p 73123

Primak, L. 8. Computer software: should the United Nations
Convention on Contracts for the Intemational Sale of Goods
apply? A contextual approach fo the question. Computeriiaw
journal: University of Southern Califomia, Center for Com-
puter Law (Los Angeles, Calif.) 11:2:197-231, April 1991.

Piinder, H. Das UN-Kaufrechtsiibereinkommen—Chancen, fir
ein sinheitliches Weltkaufrecht. Juristischte Arbeitsbldtrer fiir
Ausbildung und Examen (Bielefeld, Germany) 8/3:270-273,
1991,

Reinhart, G. Entspriiche das Kaufrecht der Vereinten Nationen
den Erwartungen Emst Rabels? In Festschrift fiir Hubert
Niededdnder zum sichzigsten Geburtstag am 10. Februar
1991 / E. Jayme, et al,, eds. Heidelberg: Carl Winter, 1991.
p. 353-362.
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Filligkeitszinsen und UN-Kavfrecht: 2u Landgericht
Hamburg, 26.9.1990—5 O 543/88. IPRax: Praxis des inter-
nationafen Privat- wnd Verfahrensreches (Bielefeld, Ger-
many) 11:6:376-379, November/Dezember 1991.

This is a commentary to a decision ¢f LG Hamburg of
26 September 1990 on United Nations Sales Convention
(1980); see above under Germany.

Zum Inkrafttreten des UN-Kauafrechts fiir die Bun-
desrepublik Deutschland: erste Entscheidungen deutscher
Gerichte. [PRax; Praxis des internationalen Privar- und Ver-
Jahrensrechts (Bielefeld, Germany) 10:5:289-292, Septem-
ber/Oktober 1990,

Thig is » commentary to a decision of LG Minchen of
3 July 1989 and of LG Stuttgart of 31 August 1989 on
United Nations Sales Convention { 1980); see above under
Germany.

Siemralta Rios, A, La Convencidn de Viena de 1980 In HAis
Contratos de derecho internacional, Lima: Pontificia Univer-
stdad Catélica del Perii, Fondo Editorial, 1990, p. 147.201.

Song, G-E. A study on the formation of contracts for the
international sale of goods. Arbitration journal: Korean
Commercial Arbitration Board (Seoul, Republic of Korea).

Part I in 16:1:4-9, Janvary 1992;
Part 0 in 16:2:15-19, Febroary 1992;
Part ITT én 16:3:11-18, March 1992,
In Korean,

Title from English fable of contents.

Former title of journal: Journal of commercial arbitra-
ton.,

Sutton, J. S. Measuring damages under the United Nations
Convention on the International Sale of Goods. Qhiv stare
lew journal: Ohio State University College of Law (Colum-
bus, Ohioy 30:737-752, 1989,

TFao, J. Ler relations entre Ia Convention de Vienne sur les
contrats de vente internationsle et le droit chinois' analyse
préliminaire. Cahiers juridigues et fiscaux de I"exportation:
Centre frangais dn commerce cxtérieur {(Paris, France)
12:6:1773-1787, 1991,

Université de Lauwsanne. Faculié de droit. Journéde d'étude
{4 octobre 1990). Les contrats de vente internationale de
marchandizser /| W. Stoffel, ef of. E. Dessemontet, ed. Lau-
sanne: Centre du droit de ['entreprise de L'Université de
Lausaane, 1991. 304 p. (Publication CEDIDAC; 20)

Contents:

1. Pan (Ch. 1-3): Contributions to the workshop held at
the University of Lausanne, Centre du droit de I’entre-
prise (CEDIDAC):
—1IL e droit applicable aux contmts de vente interna-
tionale de marchandises / par W. Stoffel, p. 15-43.
—La Convention des Nartions Unies du L1 aviil 1980
sur les contrate de vents internationale de marchan-
dises / par F. Dessemontet, p. 47-82,
~—La gamntie des défauts de la chose vendue en droit
suisse et dans la Convention de Vienne sur les conirals
de vente intemationale de marchandises [/ par F.
Chaudet, p. 83-130,
—Les Incotenms 1990 / par C. Xueref, p. 131-155.
——Assurances et vente / par J. L. Bilat, p. 157-180.

2. Part (Ch, 6): Article-by-aticle commentary on the
United Nations Sales Convention (1980):

—Convention des Nations Unjes sur les contrats de
vente intemationale de marchandises: commentaire
(présentation et comparaison avec le droit suisse) / par
R. A, Lichisteiner, p. 181-294.

The German original of this commentary was first

published by Société snisse des constructeurs de ma-
chines {V.5.M.).

Velden, F. 3. A, van der. Ratifikation des Wiener Kaufrechis-
libereinkommens durch die Niederlande, IPRax: Praxis des
internavionalen Privat- wnd Verfahrensrechts (Bielefeld,
Germany)} 12:1:58-59, Januar-Februar 1992,

Het Weens Kooperverdrag: van Haagse eenvormige
Koopverdragen naar Weens Benvormig Koopverdrag, Neder-
tands Turisrenblad: Nederlands Juristen Yereniging (Zwolle,
Netherlands) 1663-1669, 1990,

Other subtitle: Nieuwe regels voor internationale
koopovereenskomsten en de problemen van overgangs-
recht daarbij,

In Duich.

Walt, 8. For specific performance under the United Nations
Sales Conventtion. Texas internationat law journal: Univer-
sity of Texas at Austin School of Law (Austin, Tex.)
26:2:211-251, spring 1991.

Walter, G. Die Reform des einheitlichen Kaufrechis: das Ueber-
einkommen der Vereinten Nationen iiber Vertrlige iiber den
internationalen Warenkauf vom 1. April 1980. In Aés Kauf-
recht, Para, 14, I, 3. Tiibingen: Mohr, 1987, p. 653-667,
697-713. (Handbuch des Schnldrechts; Bd. 6)

Annex reproduces German version of United Nations
Sales Convention (1980}, p. 697-713,

Will, M. R. Internationale Bibliographie zum UN-Kaufrecht. 3.
erweiterte Auflage. Koln: Bundessielle fiir Aussenhandels-
information, 1990. 104 p. (Auslindisches Wirtschafts- und
Steuerrecht. Reihe A: Gesetzestexte mnd Erlinterungen;
AWS1 Nr.A-13/90)

Ziegel, J. 8. Canada prepares to adopt the International Sales
Convention. Canadian business law jouwrnal {Agincourt,
Ont.) 18:1:1-16, May 1991.

Parallel title of jowrnal: Revuie canadienne du droit de
COTHHerce,

0O31. International commercial arbitration
and conciliation

Aaron, S. International arbitration. South African law jonrnal
(Kenwyn, South Africa),

Part I: Drafting an arbitration clause for international
comumercial contracts in 107:4:633-663, November 1990,
Part II; The main [arbitration] centres fn 108:1:93-117,
February 1991,
Part II: Choosing an arbitration institution and a set of
rules in 108:2:306-324, May 1991
Pant IV: Choosing an arbitration institution and a set of
rules (continmed) iz 108:3:503-523, August 1991.
This article focuses on UNCITRAL's work in the field.

American Bar Agsociation’s Artbitration Committee debates U.S.
adoption of UNCITRAL Model Law. World arbitration and
mediation report: Bureau of National Affairs International
(Washington, D.C.) 2:5:134-133, May 1991

ST SR




556 Yearbook of the United Nations Connission on International Trade Law, 1991, Yol XXII

Arbitraje comercial y laboral en Amégeca Ceatral. English
version. Commercial and labor arbitration in Central
Amerca { American Bar Association, Seclion of Inter-
national Law and Practice; genera) editer; A, M. Garro; asso-
ciate editor on, labor arbitration: M. E. Zelek; associate edilor
on commercial arbitration: L. C. Pugaich. Axdsley-on-
Hudson, N.Y.: Transnational Furis Publications, <1991, v,
514 p.

Contributions dealing with UNCITRAL Model Law:
—The UNCITRAL Model Law and the 1988 Spanish
Adbitration Act: a model for reform in Ceniral Amesica /
A, M. Gamro, p. 23-112.

Appendix: A comparative glance at some provisions from
the UNCITRAL Model Law, the 1988 Spanish Arbitration
Act and Central American arbitration laws, p. 76-112.
—The UNCITRAL Mode! Law on International Commer-
cial Asbitration / F. Mora Rojas, p. 203-215,
—Artbitration in Nicaragua: a comparison with the
UNCITRAL Model Law [ R. Aranz, p. 295-308,

This book is derived from the proceedings of the confe-
rences on Commercial and Labor Arbitration conducted
by the American Bar Association in 1987 and 1988,

Baker, 8. A. end M. D. Davis. Asbitral proceedings under the
UNCITRAL Rules: the experience of the Iran-United States
Claims Tribunal. George Washington journal of interna-
tianal law and ¢conomics: George Washington University
(Washington, D.C.) 23:2:267-347, 1989.

Aficle also published with title: Establishment of an
arbitral tribunal under the UNCITRAL Rules: the experi-
ence of the Iran-United States Claims Tribunal, én: frter-
national fawyer; American Bar Association, Section of
International Law and Practice (Chicago, I} 43:1:81-
135, spring 1989,

Bemardini, P. end A, Giardina. Strumenti arbitrali prodetd da
UNCITRAL. in their Codice deil’arbitrato, Paste seconda,
vezione IL. Milano: Giuffré, 1990. p. 274-312,

Reproduces UNCITRAL legal texts in English
UNCITRAL Ajbitration Ruoles (1976), p. 274-289—
UNCITRAL Conciliation Rules (1980), p. 293-299—
UNCITRAL Model Arbitration Law (1985), p. 249.312.

Bickstiegel, K.-H. Erfohrungen als Schiedsrichter mit der
UNCITRAL-Schiedsgerichisordnung.  Jahrbuch  filr  die
Praxis  der  Schiedsgerichtsbarkeit; Q. Glossner  and
Deutscher Ausschuss fiir Schiedsgerichtswesen (Heidelberg,
Gemany) 4:15-30, 1990

Bricitey, J. E. C. “Bquity and good conscience™ and amiable
composition in Canadian arbitration law, frt: Essays in hon-
our of Jacob S. Ziepel Canadian business law journal
{Agincount, Ont.) 19:461-484, 1991,

Parallel titte of journal: Revue canadienne du droit de
commerce,

Chin, K. J. Tendency 1o intemational arbitration law: the Japan
Commercial Arbitration Association procedures for cases
under the UNCITRAL Arbitration Rules. Jeurnal of comnier-
vial arbitration: Korean Commercial Arbitration Board
{Seoul, Republic of Korea) 15:9:30-33, September [994,

In Korean.

Title fromn English table of contents.

Conference on International Commercial Arbitration (1989:
Kuala Lumpur, Malaysia)
Conference on International Commercial Arbitration: confe-
rence papers; Kuala Lumpur, Malaysia, 4-5 July 1989 /

Regional Centre for Asbitration. Kuala Lumpur, Malaysia:
The Centre, [19897) 323 p.
Title from cover.

Sesgions of 4 Fuly 1982 dealing with UNCITRAL work on
international comunercial arbitration:

Session 1: The conduct of arbitration wnder UNCITRAL
Arbitration Rules:

—The Kuala Lumpur Cenwre: the cradle of
UNCTITRAL Arbitration Rules / by K. Sone, p. 8-15.

—The conduct of arbitration under UNCITRAL
Rules / by C. G, Weeramantry, p. 16-46.
—Arbitration under UNCITRAL Rules / H. E. P.
Cooray.

Sesston 2: UNCITRAL Model Law on Ioternational
Commercial Arbitration;
—The UNCITRAL Model Law on International Com-
meycial Arbitration: vniversal basis for harmonization
and improvement of laws / by G. Herrmann, p. 54-89.
Annex reproduces text of UNCITR AL Model Arbitra-
tion Law (1983), p. 77-89%.
—The UNCITRAL Medel Law: a third world view-
peint / by M. Somarajah, p. 90-104,

Esplugues Mota, C. A. La Ley Modelo de UNCITRAL sobre
Arbitraje Comercial desde la perspectiva lafinoamericana.
Estudios de derecho comercial: Instituto de Derecho Comer-
cial, Beondmico y Empresarial, Colegio de Abogados de San
Isidro (Bueaos Aires, Argenting) 7:37-65, 1991,

Garro, A. M. The UNCITRAL Model Law and the 1988 Spn.niah
Arbitration Act: models for reform in Central Ametica.
Americant review of international arbitration: Parker School
of Foreign and Comparative Law (New York, NY.) [:2:201-
244, Tuly 1990.

Garvey, J. and T, Heffelfinger, Towards federalizing United
States intemational commercial arbitration law. International
lawyer: American Bar Association, Section of International
Law and Practice (Chicago, Ul.) 25:1:209-221, spring 19%91.

Holtzmann, H. M. Dispute resoclution in Furope under the
UNCITRAL Conciliation Rules. f» D. Bardoonet, ed. The
peaceful settlement of international disputes in Europe:
fulure prospects. Workshop, The Hague, 6-8 September
1990. Dordrecht, Netherlands: Nijhoff, 1991, p, 293-303.

Hong Keng. Supreme Court,

[Court decision on UNCITRAL Model Arbitration Law,
2% October 1991, China.]

Fung Sang Tradiog Ltd v Kai Sun Sea Products & Food Co
Ltd: Supreme Court judgement delivered 29 Octaber 1991,
I D. A, Doyle and 1. P, Doyle, eds. Doyles dispute resolu-
tion practice: Asia, Pacific in | volume. Nopth Ryde, N.S,W.-
CCH International, The Information Professionals, ¢1990-.
Tab 80-036, p. 80.661-80,671.

Loose-leal release.

Headnote on decision by editors, p. 80, 661-80, 662.

See also:—What congtitutes an “'international” dispute:

Hong Kong. Doyles ADR update (Nonh Ryde, N.5.W.)

5:4-5, 28 February 1992,

—Comments on this cowrt decision by M. Pryles; see

below.

Japan Commercial Arbitration Association accepting arbitration
cases under UNCETRAL Rules. International arbitration re-
port (Wayne, Pa} 6:8:29-30, B1-B3, August 199,
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Text of JCAA Rules (Administralive and Procedural
Rules for Arbiteation under the UNCITRAL Arbitration
Rules (1991)}. p. B1-B3.

Japan Commercial Arbitration Association Administrative and
Frocedural Rules for Arbitration under the UNCITRAL Ar-
bitration Rules: {(effective I June, 1991), In I», A. Doyle and
1. P. Doyle, e¢ds. Doyles dispute resolntion practice: Asia,
Pacific in 1 volume. North Ryde, N.S.W.: CCH Inter-
national, The Information Professionals, ¢1990-. Tab 16-910,
p. 16,921-16 932,

Loose-leaf release reproducing the English version of the
JCAA Administrative and Procedural Rules for Arbitra-
tion nnder the UNCITR AL Arbitration Rules (1991).

Kaplan, N. The Hong Kong Arbitration Ordinance and the
UNCITRAL Model Law, Arbitration: Fournal of the Char-
tered [nstitute of Arbitrators (London, United Kinpdom)
57:2:110-116, May 1991.

Krause, H. G. and F. Bozenhardt, 1TN-Ausschuss: UNCITRAL-
Regeln. In Internationale Handelsschiedsgerichtsbarkeit: ein
Handbuch fir die Praxis mit Beispielen zur Verrags-
gestaltung. Stuttgmt: Poschel, 1990, p. 100-120,

Text of UNCITRAL Arbitration Rules (1976) in German
and English on facing columns, p. 102-120.

Lecuyer-Thicffry, C. and P. Thieffry. L'évolution du cadre
législatif de Parbitrage commercial intemational dans les
années 1980, Jowrnal du droir international: Cluner (Paris,
France) 118:4:947.074, octobre-novembre-décembre 1991,

Lionnet, K. Should the procedural law applicable to interna-
tionsl arbitration be denationalised or unified? The anszwer of
the UNCITRAL Model Law, Journai of international avbi-
fration (Geneva, Switzerland) 8:3:5-16, 1991,

Moser, M. J. and B. J. Fontaine. Hong Kong: a special report.
In Resolving disputes; an intemational guide to commercial
arbitration procedures. Jrternational financial law review
special supplements {London, United Kingdom)} 20-26, Sep-
tember 1991,

Mustill, M. J. Vers une nouvelle loi anglaisze sur [’arbitrage.
Revwe de I arbitrage: Bulletin du Comité frangais de |"arbi-
trage (Paris, France) 3:383-417, juillet-septembre 1991,

New Zealand set to adopt Model Law, fn D, A, Doyle and 1. P.
Doyle, eds. Doyles dispute resolution practice: Asia, Pacific
in 1 volume. Notth Ryde, N.5.W.: CCH Intemational, The
Information Prefessionals, c1990-, Tab 73-017. p. 63,097,

Loose-leaf release.

Nécker, T. Die Schiedsordnung des Centre d'Arbitrage Com-
mercinl National et International du Québec, Jahrbuch fiir
die Praxis der Schiedsgerichisbarkeir; ©. Glossner amnd
Deutscher Ausschuss fiir Schiedsgerichtswesen (Heidelberg,
Gemuany) 4:182-204, 1990,

Pryles, M. C. Hong Kong Supreme Count issues first decision on
Model Law. World arbitrarion & mediation report (London,
United Kingdom} 2:12:329-330, December 1991,

This is a commentary on Hong Kong Supreme Court
decision on UNCITRAL Model Arbitration Law delivered
29 October 1991; see above.

Romeu-Maita, X. E. New developments in iniemational com-
mercial arbitration: a comparative survey of new state
statutes and the UNCITRAL Model Law. American review of

international arbitration; Parker School of Foreign and
Comparative Law (New York, N.Y.} L:L:140-153, April
1990,

Sanders, P, The wtrodoction of UNCITRAL's Model Law on
International Arbitration into Gemman legislation. Jahtrbuch
fiir die Praxis der Scitfedsgericftsbarkeir: 0. Glossner and
Deutscher Ausschuss fiir Schiedsgerichtswesen (Heidelberg,
Geimany) 4:121-130, 1990,

Sekolec, J. UNCITRAL y su trabajo en el drea de arbitraje y
conciliacién, In Segundo Seminanio Iberoamericano de Arbi-
traje Comercial Internacional: memorias / realizado por el
Institute Centroamericanc de Derecho Arbitral (ICADA); en
colaboracién con el Banco lnteramertcano de Desarrollo
{BID). Gmatemala, CA.: ICADA, BID noviembre 1987,
p- 13E-162.

Semple, W. G. The UNCITRAL Model Law is enacted in
Scotland. Briefing note: London Court of International Arbi-
tration (Loadon, United Kingdom) 5:5-7, Apiil 1991.

Shifman, B. E. Developments in adoption of the 1985 UN-
CITRAL Model Law on International Commercial Arbitra-
tion. American review of internationa! arbitration: Parker
School of Foreign and Comparative Law (New York, N.Y.}
1:2:281-304, July 1990.

Silva Soures, G, F. Arbitragem comercial intexnacional e ©
projeto da UNCITRAL: Lei-modelo. Revista da Faculdade
de Direito: Universidade de Sio Paulo (Sao Paulo, Brazil)
§2:28-88, 1987.

Sumunery in French, p. 28,

BibHography, p. 41.

Annezesi—l.  Regulamento  do  Asbitragem  da
UNCITRAL, p. 43-60—2. Parecer: Projeto de Con-
vengio sobre Arbitragem Comercial Internacional (Lei-
Modelo da UNCITRAL), p. 61-68—3. Lei-Modelo sobre
Arbitragem Comercial, p. 6%-88.

Taki, H. Criteria for judgement under the law of international
commercial arbitration: with an emphasis on the UNCITRAL
Moedel Law on International Commescial Arbitration. JCA
Janaru: Japan Commercial Arbitration Association (Tokye,
Japan).

Part I in 38:11:2-G, 1991;
Part I in 38:12:8-14, 1991;
Part HI in 3%:1:9-15, 1992.
To be continued.

In Fapanese.

The UNCITRAL Model Law on International Commercial
Arbitration: a report / of the New York State Bar Associa-
tion, International Litigation Conmittes, Comunercial and
Federal Litigation Section. New York University journal of
international law and politics (New York, N.Y.} 23:1:87-
114, 1990,

Thomas, D. R. The UNCITR AL Mode! Law and a consideration
of some of the literature it has evoked., Arbitraiion tnreraa-
tional: London Court of Interiational Arbitration (London,
United Kingdom) 7:2:165-172, 1991.

This is a review of five books dealing with the
UNCITRAL Model Arbitration Law (1985)
~UUNCITRAL Model Law of [ie.: on] Intemational
Commercial Arbitration: legislative history documents /
compiled by 1. 1. Kavass and A. Liivak, p. I67-168,
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—A guide to the UNCITRAL Model Law on International
Commercial Asbitration: (legislative history and com-
mentary} [ by H. M. Holtzmann and J. E. Neuhaus,
p. 168-169,

—Commentary on the UNCITRAL Model Law on Inter-
national Commercial Arbitration / by A. Broches, p. 170.
~—Essays on International Comumercial Asbitration / ed.
by P. Sarcevic, p. 170-171.

~UNCITRAL Arbitration Model Law in Canada / ed. by
R. K. Paterson antd B, J. Thompson, p. 171-172.

Von Mehren, A. T. Die UNCITRAL Schiedsgerichtzordnung in
rechtsvergleichender Sicht. Jahrbuch fiir die Praxis der
Schiedsgerichisbarkeit: 0. Glosmner and  Deutscher
Augschusy filr Schiedsperichtswesen (Heidelberg, Germany)
4:86-96, 19990,

Ziade, N. G. References on fhe UNCITRAL Asbitration and
Conciliation Rules: bibliography. ICSID review: Foreign
investrtent law journal (Washington, D.C.) 5:2:363-366, fall
1990,

1IV. International shipping

Abascal Zamota, J. M. La Convencién de las Naciones Unidas
tobre la Respongabilidad de los Empresarios de Transporte
en ¢l Comercio Internacional. Revista de derecho privado:
Institnto de Investigaciones Juridicas (México, D.F.)
2:6:615-636, mayo-agosto 1990,

Annex reproduces Spanish text of United Nations Termi-
nal Operators Convension (1991), p. 627-636.

Australta. Commonwealth Patliament,
[Carriage of Goods by Sea Act 1991.]

Caminge of Goods by Sea Act 1991, No. 160 of 1991: an Act
relating to the camiage of goods by sea, and for refated
putposes [Assented to 31 Qctober 1991] Jn Acts of the
Parliament. Canberra: Printed by Authority by the Common-
wealth Gevernment Printer, 1991. ii, 32 p.
Loose-leaf release,
This Act provides that the Hamburg Rules (1978) are 1o
have the force of law i Australia after three years unless
Parliament decides otherwise.

Carbone, 5. M. Contratto di trasporto marittimo di cose. Milano:
Giufiré 1988. xxii, 534 p. (Trattato di diritto civile e com-
merciale; v.26, t.2, 1)

In lialian with some English and French,

Espinvza C., S. De las Reglas de La Haya a lay Reglas de
Hambuergo: nuevas formas de transporte marftimo n el dere-
cho comercinl chileno, Temas de derecho; Universidad
Gabriela Mistral, Departamento de Derecho (Santiago, Chile)
4:1:34-45, 1989,

Frederick, D. C. Political patticipation and legal reform in the
international maritime rulemaking process: from the Hague
Rules to the Hamburg Rules. Jowrnal of maritime law and
commerce {Cincinnati, Ohio) 22:1:81-117, January 1991.

Gast Pineda, A. Efectos legales y pricticos de las Reglas de
Hamburgo: ¢l punto de vista naviero, Bogotd, Colombia;
Armacel, 1989, 126 p.

Annexzes: 1. Reglas de La Haya de 1924: Convenio Inter-
nacional para la Unificacién de Ciertas Reglas en Materia

de Conocimienfo, firmade en Bruselas el 25 de agosto
de 1924, p. 79-80—2. Protocole de Bruselas de 1968:

Protocole por ¢l que se modifica el Convenio lnter-
naciona! para la Unificacién de Ciestas Reglas en Materia
de Conocimiento, firmado en Bruselas el 25 de agosto de
1924, p. 91-98—3. Reglas de Hamburgo: Convenie de las
Naciones Unidas sobte el Transporte Marftimo de Mer-
canclag-1978, p. 99-126.

Herber, R. and P. J. Harten. Die diplematische Konferenz der
Vercinten Nationen tiber die Haftung der Umschlagbetricbe
im internationalen Handelsverkehr, Tramsporrechr: Zeit-
schrift fiir das gesamte Recht der Giterbeférderung, det
Spedition, der Yersicherungen des Transports, der Personen-
befdrderung, det Reiseveranstaltung (Hamburg, Germany)
14:11/12:401-410, November/Pezember 1991,

Anpex reproduces English text of United Nations Termi-
nal Operators Convention (1991), p. 461-464.

Larsen, P. B. United Nations: Convention on the Liability of
Operators of Transport Terminals in International Trade,
done at Vienna, April 19, 1991: introductoty note. Interna-
tional legal materials: American Society of Intemmational Law
(Washington, D.C.) 30:6:1503-1516, November 1991.

Annex, reproduces English text of United Nations Termi-
nal Operators Convention (1991), p. 1506-1515,

Liiddeke, C. F. and A. Jolnson. A guide to the Hamburg Rules:
from Hague to Hamburg via Visby: an industry report,
Lendon: Lloyd's of London Press, 1991, xvi, 83 p.

Table of cases, p. ix.

Table of statutes, p. xi-xiv.

Table of the Hamburg Rules, p. xv-xvi.

Appendices: 1. Table of other conventions, p. 49—2. Text
of the Hamburg Rules, p. 51-61—Text of the Hague
Rules, p, 63-66—Texts of the Hague-Visby Rules and
UK COGSA 1971, p. 67-75—Text of USA COGSA,
p. 77-80.

Makins, B. UNCITRAL Draft Convention on Liability of Opera-
tors of Transport Terminals in International Trade: a critical
commentary. Sydney: [s.n], February 1989. p. 1-27.

Appendix reproduces text of Diaft Tenminal Operators
Conveation, p. 28-77,

Making, B. and P. MeQueen. Liability of the intemational ter-
minal vperator, current trends: being a discussion and com-
mentary on the preliminary Draft Convention on Operators
of Transport Terminals. [S.1.: s.n, 1984). 52, iv p.

At head of title: Maritime Law Association of Australia
and New Zealand eleventh Annual Conference, Chrisi-
church, Queenstown, 12-19 October 1984,

Mankabady, S. The Hamburg Rules on the Carriage of Goods by
Sea. Im his Intemational shipping law. Volume 11,
UNCTAD’s rules, accidents and incidents at sea. London:
Eunromoney, 1991. p. 27-68.

Portela, 1. J. El seminario de Lima sobre las “Reglas de Ham-
burgo”: posicién latinoamericana. Consulror: Centro de 1o-
formaciones del Transporte Intemacional (Buenos Aires,
Argentina) 5:21:115-121, septiembre 1979.

English title from table of contents: The Lima Seminar on
the "Hamburg Regulations™ [i.e.: Rules].

Ramberg, J. and E. Vincenzini. Convention on the Liability of
Operators of Transport Terminals in Intemnational Trade.
CMI news lester: Comité Maritine International (Antwerpen,
Belgium) 12-13, sumamer (September) 1989.
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Thir atticle highlights the more important features of the
Draft Tetminal Operators Convention, as adopted by
UNCITRAL at its 22nd annnal sesgion in June 1989,

Rueda Martinez, J.-A. La limitacién de la responsabilidad del
porteador en el transporte maritimo de mercancias: 7. Bn las
Reglas de Hamburgo. Amuario de devecho maritimo: Instituto
Vasco de Administracién Piblica, Excuela de Administracién
Maritima (Barcelona, Spain) 8:43-50, 1990.

Sea carriage: Hague Rules, Hague Visby Rules, Hamburg Rules,
Merchant Shipping Acts—Limitation. Ir J. ' W. Richardson,
ed. The merchants guide: a guide to liabilities & docu-
menfary problems, 5th ed. London: P&O Containers, 1991,
p- 32-35.

This title corresponds to excerpts from Section 8: Interna-
tional conventions relevant to combined transport.

Seminario sobre las “Reglas de Hamburgo” (198(0: Lima, Peni)
El seminario de Lima sobre las “Reglas de Hamburgo”: in-
formes de los gtupos de trabajo. Considtor: Centro de Infor-
maciones del Transporte Internacional (Buenos Aires, Argen-
tina) 5:23:125-131, marzo 1980.

Contents:

Summary records of the three working groups with fol-
lowing titles:

—Algunos aspectos de las Reglas de Hamburgo a la luz
del sistema juridico latinoameticano / P. Calmon Filho; L.
Belitrin Montiel, relntor, p. 126-128.

—undamentos de la responsabilidad / J. D. Ray; J. Roca
Marcos, relator, p. 128-129.

—FE! conccimiento de embargque / FJ.J. Caldwallader,
p. 130-131. :
English title from table of contents: The Lima Seminat on
the “Hamburg Rules™: the Working Groups reponis.

Sweency, J. C. New United Nations Convention on Liability of
Terminal Operators in International Frade. Fordham inter.
national faw journel: Foydham University School of Law
(New York, N.Y.) 14:4:1115-1138, 1990-1991.

Appendix reproduces text of United Nations Terminal
Operators Convention (1991}, p. 1124-1138,

UNCITRAL and the Hamburg Rules: the risk alloca-
tion problem in maritime transport of goods. Jowrnal of
niayitinie law and commerce (Cincinnati, Ohio} 22:3:511-
538, July-October 1991,

Tettey, W. The Hamburg Rules: a commentary. Lioyd's mari-
titte and comwmercial law quarterly (London, United
Kingdom} 1:1-20, Febrvary 1979

UNCITRAL: United Nations Convention on the Liability of
Operators of Transport Terminals in International Trade =
CNUDCI: Convention des Nations Unies sur la responsa-
bilité des exploitantz de terminaux de transport dins le
commerce international. CMI news letrer: Comité Maritime
Iniernational {Antwerpen, Belgium} 12:3-18, autumm (De-
cember) 1991,

Reproduces the text of the United Nationy Terminal
Operators Convention (1991) in English, p. 1-?, and in
French, p. 9-18.

United Nations Conference on Trade and Development. The
Economic and commercial implications of the entry into
force of the Hamburg Rules and the Multimodal Transport
Convention: report / by the UNCTAD Secretatiat. 1991. vi,
209 p. (TD/B/C.4/315/Rev. 1).

Sales No. E9111.D.8.

Available also in French. Wil be published in the other
United Nations official languages.

Contents:—Introduction, p. 1—Summary and conclu-
sions, p. 2-7—I. The histoxical background to the Ham-
burg Rules, p. 8-21—I1. The historical background to the
Multimodal Transport Convention, p. 22-28—IIT. Eco-
nomic and commercial implications of the entry into
force of the Hamburg Rules and the Multimodal
Transport Convention, p. 29-93—IV. Article-by-article
cominentary to the Hamburg Rules, .p. 94-152—V.
Article-by-atticle cormmentary to the Multimodal Trans-
port Convention, p. [53-203—VI. Implications of be-
coming contracting parties to the Hamburg Rules and the
Multimodal Transport Convention, p. 204-207—Annex:
Status of the Hamburg Rules and the Multimodal Trans-
port Convention, p. 208-209.

United Mations Convention on the Liability of Operators of
Transport Tetminals in Infernational Trade = Convention des
Nations Unies sur la responsabilité des exploitants de termi-
naux de transport dans le commerce international, In Trans-
port: intemational transport treaties / M. Schadee {from 1974
tifll 1982} and M. H, Claringbould, eds. Deventer: Kluver,
<1986-.

Supplement 15 (November 1991) reproduces United
Nations Terminal Operators Convention (1991) in Eng-
lish, p. VI/199-VI206 and French, p. YI/206-VI/215.
Loose-leaf release.

Waldron, A. J. The Hamburg Rules: a boondoggle for lawyers?
Fournal of business law (Londen, United Kingdom) 4:303-
319, July 1991.

V. International payments

Bergsten, E. E. The Draft UNCITRAL Model Law on Interne-
tional Credit Transfers. In P. Sarcevic and P. Volken, eds.
International contracts and payments. London: Graham &
Trotman, c1991. p. 33-50.

UNCITRAL Model Law on Infernational Credit
Transfers. Journal of international banking law (Oxford,
United Kingdom) 6:7:276-283, 1991.

Bemstorff, C. Graf von, Neuere Entwicklungen im intematio-
nalen Wechseltecht. Rechi der internationalen Wirtschaft:
Betrichs-Berater  international  (Heidelberg, (Germany)
37:11:896-901, November 1991.

Crawford, B. Intemational credit transfers: the influence of
article 4A on the Model Law. In: Essays in honour of Jacob
8. Ziegel. Canadian business law jowrnal (Agincourt, Ont.)
19:166-190, 1991,
Paralle]l title of journal: Revue canadienne du droit de
conmnerce,

Montage v. bvani: conflicts or harmonization of
laws? Case note and comments. Banking & finance law
review (Agincourt, Ont.) 7:85-109, 1992,

The author expresses the hope that consideration of cases
such as the one seported by him may accelerate the pro-
cess of adoption of the UINCITRAL Bills and Notes Con-
vention (198%).
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Hascher, D. and H. Le Guen. Le projet de loi modéle de {a
CNUDCI sur les virements intemationaux., Droit de [infor-
matique & des rélécoms (Paris, France) 4:95-106, 1990.

Heintich, G. Building a universal payments law? The
UNCITRAL Mode! Law on International Credit Transfers.
Payment systems worldwide (Washington, D.C.} 2:2:4-16,
summer 1991.

Annexes:

1. Text of Draft Model Law, p. 7-14—2Z. Bibliography,
P 15—3, Other international initiatives in the field,
p- 16.

Independent guarantees and stand-by letters of credit. Discus-
sion of further issues of a uniform law: fraud and other ob-
jeclions to payment, injunctions and other court measures:
note f by the [UNCTTRAL] Secretariat. Letter of credit up-
date: Govemument Information Services (Arlington, Va.)
7:8:25-43, August 1991,

Repreduction of UNCITRAL document A/CN.9/WG.70,
25 April 1991 (first of two parts).

Kim, $.-G, A discussion on the enactment of the Uaiform Law
on the Independent Guarantess and Stand-by Letters of
Credit of UNCTTRAL. Journal of commercial arbitration;
Korean Comumercial Arbitration Beard (Seoul, Republic of
Korea),

Part I én 15:8:20-23, August 1991:

Pant I in 15:9:15.21, September 1991,

Part III in 15:10/11:14.22  October-November 1991
Part TV in 15:12:10-14, December 1991.

In Korean.

Romamzation of Korean title: UNCITRAL vj dogripchog
pojeinggws pojoungsivongjange gwanhan tongirbeob-
jejeongnone.

Translation of title from English table of contents,

Lim, C, A. C, UNCITRAL's work on the Draft Convention on
International Bills of Exchange and International Premissory
Notes. Malayan law journal (Singapore, Malaysia) 3:)iji-
hviji, 25 November 1URS,

This entry appeared emroneously under Cheng, C. L. A. in
AfCN.9/326, section V.

Parra-Aranguren, G. La Convenci6n de lay Naciones Unidas
sobre Letras de Cambio Inlemmacionales y Pagarés Inter-
nacionates (1088). Revista de la Facultad de Derecho.
Universidad Catélica Andrés Bello (Caracas, Yenezuela)
41:11-235, enero-diciembre 1989, 1991 printing.

Annex reproduces Spanish text of UNCITRAL Bills and
Notes Convention (1988), p. 182-235,

VI Comstruction contracts

Piperkova, L. Rykovedarvoro na UNCITRAL of 1988 g za
systavyane na mezhdunacodni dogovori za stroitelstvo na
promishleni obekti. Dyrzhava | Pravo (Sofia, Bulgaria)
2:7:96-101, 1989,

In Bulgarian.

Book review of: UNCITRAL Legal Guide on Drawing Up
International Contracts for the Construction of Industrial
Works / prepared by the United Nations Commission on
International Trade Law (UMCITRAL). New Yok,
United Nations, 1938.
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A. List of documents before the Commisslon at its twenty-fourth session

A/CN.9/340
AfCN.9/341

AJCN.9/342

AJCN.9/343

AJCN.9/344

AfCN.9/345

AJCN.9/346

AJCN.9/347
and Add, 1

AJCN.9/348

AJCN.9/349

A/CN.9/350

AFCN.9/351

AJCN.9/A52

AJCN.9/353
AJCN9/354

1. General series
Provisional agenda

Repon of the Working Group on Intemational
Payments on the work of its twenty-first session

Report of the Working Group on International
Contract Practices on the work of its fourteenth
sEESION

Report of the Working Growp on the New
Intemational Econompce Order on the work of its
twelfih session

Report of the Working Group on Intemationat
Payments on the work of its twenly-second
session

Report of the Working Gronp on Intervational
Contract Practices on the work of its fiftcenth
segsion

Intemnational credit transfers: comments on the
draft Model Law on Intemational Credit
Transfers: report of the Secretary-General

Muodel Law on Intemational Credit Transfors:
compilation of comments by Governments and
international organizations

International Chomber of Commerce (ICC)
INCOTERMS

United Nations Decade of Intemational Law:
note by the Secretariat

Blectronic data interchange: report of the
Secretary-Ceneral

Training and assistance: note by the Secretariat
Cursent activities of international organizations
related fo harmornization and unification of

international trade law: note by the Secretariat

Statue of conventions: note by the Secretariat

Bibliography of recent writings relfated 1o the
work of UNCITRAL: note by the Secretarint

Note reproduced

Part two, I, C

Part two, I, A

Past two, I, A

Part two, I, E

Pant two, ITI, C

Part two, I, A

Part two, |, B

Part two, V, B
Part two, VIII
Part two, IV
Part two, VII

Part two, V, A

Part two, VI

Reproduced in
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Part three, I
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Lecation in

Dacumeni spmbol present volume

Title or description

2. Resiricted series

AJCN9/XXTV/CRP.1  Draft teport of the United Nations Commission  Not reproduced
and Add.1-17 on Intemational Trade Law on the wotk of its
twenty-foumth session o

ASCNIXXIV/CRE.2 Proposal of Finland and the United Kingdom of Not reproduced

Great Britain and Northern Ireland: articles 2
and 2 bis

A/CNY/XXIV/CRP.3  Proposal of Ad Hoc Drafting Group of Finland, Not reproduced
, Singapore, the United Kingdom of Great Britain
and Northemn Ireland and the United States of
America: article |

A/CN9/XXIV/CRP.4  TFext adopted by the Commission: article 2(m) Not reproduced

and Add.l and
Add.2Rev.1

A/CNYXXIV/CRP.5S  Preliminary report of the Drafting Group Not reproduce&

AJCNYXXAV/CRP.S  Proposal of Switzerland and the United States Not reproduced
of America: article 10(1) and (1){bis)

A/CNYXXIV/CRP.7  Proposal of Canada, Singapore, the United
Kingdom of Great Britnin and Northemn Ireland
- and the United States of America: article 6(3)
and (4)

Not reproduced

AJCHY/XXIV/CRP.8  Proposal by the United Kingdom of Great

Not reproduced
Biitain and Northern Ireland; article 7(5)

A/ICNYXXIVICRPO  Proposal by the United Kingdom of Great
Britain and Northein Ircland: article 5(4)

Not reproduced

AJCNOXXIV/CRP.10  Proposal by the United Kingdom of Great
Britain and Northemn Ireland: article 16

Not reproduced

AJCNOSOUIV/CRP.1I1  Proposal by Mexico on an afticle concerning Not reproduced
completion of the sense of the Model Law by
analogy

AJCNLYXXIV/CRP.12  Report of the Drafting Group Not reproduced
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AJCNOSXHTIV/INF. L/
Rev.1

3.  Information series

List of participants

Not reproduced

B. List of decuments before the Working Gronp on Infernatlonal Payments
at its twenty-flrst sesslon

1. Working papers

AJCNIYWGIV/WP.45  Provisional agenda Not reproduced

A/CNO/WGIV/WP.46  Intemnationa] credit transfers: comments on the Part two, [, D, 1
and Core. 1 draft Model Law on International Credit
Transfers: report of the Secretary-General

A/CN9/WGIV/WP.AT International credit transfers: proposal of the  Part two, I, D, 2
United States of America; note by the Secrstariat
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2. Restricted series

AJCNYWC.IV/ Diaft repoit of the Working Group on Not reproduced
XXI/CRP.Y/ International Payments on the work of its

Add.1-7 twenty-first sesgion

3. Information series
A/CNY/WGIV/XXI/  List of participants Not reproduced

INF.1

€. List of documents before the Working Group on International Payments
at its twenty-gsecond session

1. Working papers
AJCN.YWGIV/WP.48 Provisional agenda Not reproduced
ACN9WG.IV/WP.49 International credit transfers: comments on the  Pant two, L F

draft Model Law on Intemautional Credit
Transfers: report of the Secretary-General

2. Restricted series

A/CN.GWG.IV/ Dreaft report of the Working Group on Not reproduced
XXO/CRP.1/Add.1-7  International Payments on the work of its
and CRP.2-6 twenty-second session

3. Information series

ACNI/WGIV/XXI) List of participants Not reproduced
INF.1/Rev.1

D. List of documents before the Working Group on
the New International Economic Order at fts twelfth session

I. Working papers
ACNYWGV/WP.26  Provisional agenda Not reproduced

A/ICNOWG.V/WE2Y  Procurement: review of acts and decisions of, Part two, I, B, 1
and procedures followed by, the procuring entity
under the Model Law on Procurement: report
of the Secretary-General

A/ICNIWG.V/WE28  Procurement: second draft of atficles 1 to 35 of Part two, I, B, 2

Model Law on Procurement: report of the
Secretary-General

2. Resiricted series

ACNYWG VXTI Diaft report of the Working Group on the Not reproduced
CRF.1/Add.1-14 New International Economic Qrder on the work
and CRP.2 of its twelfth session

3. Information series

AJCNLOYWG. VXL List of participants : Not reproduced
INF.1/Rev.1 :
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E. List of documents before the Working Group on International Contract Practices
at its fourteenth session

1. Working papers
ACNIWOLWP.66 Provisional agenda Not reproduced

ACNIYWGIWP.67  Independent guamntees and stand-by Part two, IIT, B, 1
letters of credit: uniform law on intemational
guaranty letters: first droft of general provisions
and article on establishment: note by the
Secretariat

ACNIWGIWP.68 Independent guarantees and stand-by Part two, HI, B, 2
letters of credit; discussion of further issues of
a uniform law: amendment, transfer, expiry,
obligations of guarantor, lability and exemption:
note by the Secretariat

2. Resiricted series

ACNIWGI/XTV/ Draft report of the Working Group on Not reproduced
CRP.1/Add.)-7 Intemational Contract Practices on the work
and CRP.2 of its fourteenth session

3. Information series

AJCNIWG IYXTV/ List of participants Not reproduced
INF.1

F. List of documents before the Working Group on International Contract Practices
at 1¢s fifteenth session

1. Working papers
A/CHLYWGI/WP.69  Provisional agenda Not reproduced

ACN.YWG.IYWP.70  Independent guarantecs and stand-by letters of  Part two, I}, D, |
credit: discussion of further issues of a uniform
law: fraud and other objections to payment,
injunctions apd other court measures: note by
the Secretariat

A/CNY/WG.I/WP, 71 Independent gusrantees and stand-by letters of  Pant two, I, D, 2
credit: discussion of further issues of a uniform

law: conflict of laws and jurisdiction: note by
the Secsetariat

2. Restricted series
ACNHWGIVXY/ Drafi report of the Working Group Not reproduced

CRP.1/Add.1-6 on International Contract Practices on the work
of its fifteenth session

3. [Information series

ACN OWG /X V/ List of participants Not reproduced
INF.1
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1. Reports on the annual sessions of the Commission
2. Resolutions of the General Assembly

3. Reports of the Sixth Committee
4

. Extracts from the reports of the Tiade and Development Board, United Nations Confer-
efice on Trade and Development

5. Documents submitted to the Commission (including reportz of the mestings of Working
Groups)

6. Documents submitted to the Working Groups:
(7} Working Group L Time-Limits and Limitation (Prescription),
() Woiking Group IL Intemational Sale of Goods (1968 to 1978: first to eleventh
session; Intermational Contract Prectices (1981 to 1990: fourteenth to twenty-third ses-
gion),
{¢) Working Group MI: Intemational Legislation on Shipping;
{d} Working Group IV: International Negotiable Instruments (1974 to 1987: scventh to

twentieth session): International Payments (1988 to 1990: twenty-first to twenty-third
session);

{¢} Working Group V: New Intemational Economic Order
7. Summary records of discussions in the Commission
8. Texts adopted by Conferences of Plenipotentiaries
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Docuntent symbol

Volume, year Part, chapter Page

1. Reports on the annual sessions of the Commission

AST216 (first seszion) Volume I: 1968-1970 Part two, I, A 71
Af1618 (second session) Yolume I: 1968-1970  Part two, I, A 94
AT (third session) Volume It 1968-1970  Part two, HI, A 129
ASB417 (fourth session) Volume 1 1971 Part one, IT, A 9
AfRT1T (fifth session) Yolume TH: 1972 Part one, IO, A g
AM0L7 (sixth session) Volume [V: 1973 Part one, II, A 11
Af6LT (seventh session) Yolume V: 1974 Part one, I, A 13
A10017 (eighth session) Yolume VI: 1975 Part one, II, A 9
AT (nineth session) Yolume VII: 1976 Part one, 0, A ¢
Af32/17 (tenth seszion) Volume VI 1977 Pait one, I1, A 11
AT (eleventh session) Volume IX: 1978 Part one, I, A 11
AANT (twelfth session) Volume X: 1979 Part one, II, A 11
AfIS5/17 (thirteenth session) Yolume XI: 198} Part one, II, A 7
Af36/17 (fourtcenth session) Yolume XII: (981 Part one, A 3
A7 and Com.l (fifteenth segsion) Volume XIII: 1982 Part one, A 3
AT (sixteenth session) Yolume XIV: 1983 Part one, A 3
AS39Y1T (seventeenth session) Yolume XV: 1984 Part one, A 3
AJAOfLT (eighteenth session) Volume XVE 1985 Part one, A 3
AjAL1T (nineteenth sessioty) Volome XVI: 1086 Part one, A 3
AT (twentieth session) Volume XVIL: 1987  Part ome, A 3
AJAMNT (twonty-first session) Volume XIX: 1988 Part one, A 3
AfA4f17T (twenty-second session) Volume XX: 1989 Part one, A 3
A,'45!17 (twenty-third sesswn) Volume XXI: 1990 Part one, A 3
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202 (XX
2205 (XX
242 (XX
2502 (3av
2635 (200N
2766 (XXVD)
2928 (XXVID
2929 (XXVID)
3104 (XX VI
3108 (XXVIID)
3316 (XXIX)
3317 (XXX
3494 (X230
31/98

31/99

31100

32/145

32/438

33/2

33/93

34/142
344143
34/150
35/166

A5/51

35/52

36/32

36/107

364111
AN
¥t
ITNoe7
38/128
A8/
38/135

3%/82

40771

40/72

41717

42/152
427153
43/165 and annex
43/166

4433

45/42

AJ5728
Af6396
Af6594
Af7408
A7
Af8146
AJ8506
A/8896
AJ9408
Af9920
A9711
AJ10420
A/311390
Af32/402
A/33/349

Volume 1: 1968-1970
Volume I: 1968-1970
“Volume I 1968-1970
Volume I: 1968-1970
Volume II: 1971
Volume OI: 1972
Volume IV: 1973
Volume IV: 1673
Yolume V: 1974
Volome V: 1974
Volume VI: 1975
Yolume VI: 1975
Votame VII: 1976
Volume VIII: 1977
Yolume VIIT: 1977
Yolome VIIL; 1977 .
Volume D 1978
Volume IX: 1978
Yolume X: 1979
Volume X: 1979
Volume XI: 1980
Yolume XI. 1980
Velume XI: 1980
Yolume XI: {980
Yolume XI: 1980
Volume XI: 1980
Volume XIT: 1981
Volume XII: 1981
Volume XJI: 1981
Volume XIII: 1982
Yolume XHI: 1982
Volume XIE: 1982
Volame XIV: 1983
Yolume XIV: 1983
Volume XIV: 1983
Volume XV: 1984
Volume XYL 1985
Volume XVI: 1985
Volume XVI: 1986
Yolume XVIL 1987
Volume XVIO; 1987
Volume XIX:; 1988
Volume XIX: 1988
Volume XX: 1989
Volume XXX 1990

2. Resolutions of the Gengral Assembly

Part one, I, A 18
Pait one, 1, E 65
Part tweo, I, B, 3 92
Part two, H, B, 3 127
Part one, I, C 7
Part one, I, C 7
" Part one, I, C 8
Part one, [, C 8
Part one, I, C 16
Part one, I, C 10
Part one, 1, C G
Part three, I, B 297
Part one, I, C 7
Part one, I, C 7
Part one, I, C 7
Part one, I, C 7
Part one, [, C 8
Part ome, I, C 8
Part one, I, B 8
Part one, I, € 9
Pari one, I, C 4
Part one, I, C 4
Part three, I 166
Part three, IIE 166
Part oge, 11, D 1
Part one, II, D k3 |
Part one, D 20
Part three, I 269
Part three, II 270
Part three, T 425
Part one, I? 221
Part one, D 2l
Part three, ITT 275
Pat oge, D 21
Part one, D 21
Part one, D 23
Part one, D 47
Patt one, I 47
Part one, D 37
Part one, D 41
Part one, B 41
Part one, D 19
Part one, E 20
Part one, E 37
Part one, D : 18

Reports of the Sixth Committee

Yolume I 1968-1970
Volume I: 1968-1970
Volume I: 1968-1970
Volume I, 1968-1970
Volume I 1968-1970
Volume II: 1971
Yolume II: 1972
Volume IV: 1973
Volume ¥: 1974
Yolume Y 1975
Yolume V1: 1075
Volutne VII= 1976
Volume VI 1977
Volame IX: 1978
Volume X: 1979

Part one, [, A 5
Part one, I, B 18
Part one, I, D 58
Past two, [, B, 2 88
Part 1wo, I, B, 2 121
Part one, I, B

Part ope, I, B

Part one, I, B

Part one, 1, B

Part one, I, B i
Part three, I, A 29
Part one, 1, B

Part one, I, B

Part one, I, B

Part one, I, B
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Document symboi Volume, year Part, chapter Page
AS341780 Volume XI: 1980 Part one, I, B : 4
AJ3sf62T Volume XI: 1980 Part one, IE, C 30
Af36{669 - Volume XII: 198] Part one, C 20
Af3T1620 Yolume XIH: 1982 Part one, € 20
ASI8/667 Vohune XIV: 1983 Part one, C 20
AJIN698 Volune XV: 1984 Part one, C 22
Al40/935 Volume XV 1985 Part one, C 46
AJ41/861 Volume XVI: 1986 Pait one, C v
AJ42/836 . Volume XVHI: 1987  Part one, C 40
Af43/820 Yolume XTX: 1988 Part ope, C 18
AfC6/43..2 Volume XTX: 1988 Part three, IT, A - 187
A/A3/405 and Add:1-3 Volume X1X: 1988 Part three, I, B~ 188
A44/453 and Add.l Volume XX: (989 Part one, C 34
Apdarr23 : Volume XX: 1089 Part one, D C 38
Aj57736 Volume XXT: 1990 Part one, C 18

4. Exiracts from the reports of the Trade and Development Board,
United Nations Conference on Trade and Development

Af7214 Volhme I 1968-1970  Part two, I B, 1 86
AfT616 . Volume I [968-1970 Pantwo, I, B, 1 121
AfB015/Rev. 1 Volume O: 1971 Part one, I, A 3
TD/BC.4/86, annex 1 Volume O: 1971 Pant two, IV 137
A/B415/Rev. | Yolume IT: 1972 Part one, I, A 3
AfBT15MRev.1 Volume IV: 1973 Part one, I, A 3
APO15Rev.1 Volume V: 1974 Part one, I, A 3
AP615Rev.1 Volome VI 1975 Part one, E, A 3
AJ10015/Rev.1 . Volome VII: 1976 Part one, [, A 3
TD/B/617 Volume VIO: 1977 Part one, 1, A -3
TD/Bf664 Voelume IX: 1978 Part one, 1, A 3
AN LI Yolume X; (979 Part one, I, A 3
ABANSVol.IE “Volome XI: 1980 Part one, I, A 3
AS35115/Vol.l Volame XI: 1984 Part one, I, B 3o
A5 Voldl Yolume XII; 1981 Part one, B 19
TD/B/930 Volume X1 1982 Past one, B 20
TDROTI Volume XTV: 1983 Past one, B - 20
TD/B/ 1026 Yolume XV: 1984 Part one, B 22
TR/B/1077 Volume XVI: 1985 Part onte, B 46
TD/BA.RL0/ALL. S Volume XVII: 1986 Patt one, B 36
AA2/LS Yolume XYIH: 1987 Patone, B - 49
TD/Bf1193 Volume XIX: 1938 Part one, B 18

TD/B/1277Vol]l Volume XXI: 19903 Part one, B 18

£. Documents submitted to the Commission (including reports of
. the meetings of Working Groups)

ANC6/L5TL Volume I 1968-1970  Part one, L B 5
AfCOL.572 Volume I 1968-1970  Part one, I, C 13
AfCN.9/15 and Add.1 Vohime 1: 1968-1970  Part three, I, B 156
AJCM9/18 . Volume I: 1968-1970  Part three, [ C, 1 207
AfCN.9/19 Volume I: 1968-1970  Part three, HI, A, | 239
AFCN921 and Corr.] Yoelume It 1968-1970  Past three, IV, A 260
AfCN.9/30 Volume I: 1968-1970  Part three, I, D 218
AJCN.9/3I Yolume I: 1968-1970  Part thoee, I, A, 1 159
AJCN.9/33 Volume 1: 1968-1970  Part thuee, I, B 202
AJCN.O/34 . Volume I: 1968-1970 Pard three, I, C 2 216
AJCN.9A5 Volume I: 1968-1970 Part three, 1, A, 2 176
AJCN.9/38 Volume I: 1968-1970  Part thuee, I1, A, 2 243
AfCNI/L.19 Volume I: 1068-1970  Part three, V, A 285
AJCNO3R/AA. { : Voluine I: 1971 Part two, IL. 113
AJCNL9/41 . Yolume I 1968-1970  Pait thres, I1, 4 233
AJCN.9/48 _ Volume II: 1971 Part two, 11, 2. 114
AfCN.9/50 and annex TV VYolume IE 1971 Part two, I, C, 2 87
AJCN9/52 : Yolume O: 1971 Part iwo, [, A, 2 50
AfCN.9/54 Volume I 1971 Part two, I, B, 1 66
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AfCN.9/55 Volume II: 1971 Part two, IIT 133
AFCN.9/60 Yolume II: 1971 Part two, TV 139
AJCM.9/62 and Add.1 and 2 Volume IE: 1972 Part two, I, A, 5 T7
ASCN.9/63 and Add.] Volume I 1972 Part two, IV 251
ASCNL9/64 Yolume II: 1977 Part twao, IIT 193
A/CNLYf6T Volume II; 1972 Part two, I, 1 145
ACN.YT0 and Add.2 Volume II: 1972 Part two, L B, 1 96
A/CN93 Volume I: 1972 Part twe, I, B, 3 115
AfCN.9/74 and annex I Volume IV: 1973 Part two, IV, 1 137
AJON9SIS Volume IV: 1073 Patt two, I, A, 3 61
AfCN.9/76 and Add. 1 Volume IV: 1973 Part two, IV, Sand 4 200
ASCN9TT Yoluse IV: 1973 Part two, H, | 101
AJCN.9/TB Yolume IV: 1973 Part two, [, B 8o
AJCN.9T9 Volume IV: 1973 Part two, I, 1 129
ASCN.982 Yolhime IV: 1973 Part two, V 217
AJCN.9/86 Yolume V: 1974 Part two, O, 1 97
AJCN.9/87 Volume V: 1974 Pazt two, 1, 2 20
AJCN.9/87, annex. I-TV Volume V: 1974 Part two, 1, 2-5 51
AJCN.9/88 and Add, 1 Yolume V: 1974 Part two, III, 1 and 2 113
AJCN.991 Yolume V: 1974 Part two, IV 1"
AfCN.9/94 and Add.1 and 2 Yolume V: 1974 Part two, V 195
AJCN.9/96 and Add.1 Volume VI; 1975 Part two, IV, 1 and 2 187
A/CN.9/97 and Add.1-4 Volume VI: 1675 Part two, I 163
AJCN.998 Yolume VI: 1975 Part two, 1, 6 114
AJCN.9/99 Yolume VI: 1975 Part two, II, 1 121
A/CN9/100, annex I-IV Yolume VI: 1975 Part two, 1, 1-§ 49
ACN.9/10]1 and Add. 1 Volume VI: 1975 Part two, IL, 3 and 4 137
AJCN9/102 Yolume VI: 1975 Part two, II, 5 159
ACNY/ 103 Volume VI: 1975 Part two, V 255
AfCN.9/104 Yolume VI: 1975 Part two, VI 213
AJCN.9/105 Yolume VI: 1975 Part two, IV, 3 222
AJCN.9/10S, annex YVolume VI: 1075 Pat two, IV, 4 246
AJCNLY 106 Vohime VI: 1975 Pait two, VHI 283
AFCNY/ 107 Volume VI: 1975 Past two, VII 279
AJ/CN.9/10% and Add.1-2 Volume VII: 1976 Part two, IV, 1-3 193
AJCNY/110 Volume VII: 1976 Part two, IV, 4 263
AfCN9/112 and Add.1 Yolume VII: 1976 Part two, T, 1-2 157
AJCNO/113 Yolume VII: 1976 Part two, I, 3 181
AJCN9/114 Yolume VII: 1975 Part two, IH, 4 190
A/CN9/115 Yolume VI 1976 Part two, IV, 5 299
AfCN9/116 apd aonex 111 Yolume VIL: 1976 Part two, 1, 1-3 87
ACNONT Volume VIE 1976 Past two, I, 1 143
AfCN.9/119 Yolume VII: 1976 Part two, V1 35
AfCNO/121 Yolume VII: 1976 Part two, ¥V 303
AfCNIf125 and Add.1-3 Volume VII: 1977 Part two, L, D 109
A/CN.926 Yolume VII: 1977 Part two, I E 142
AJCNOf127 Volume VII: 1977 Part two, IO 233
AJ/CN.9/128 ond annex - Volume VII: 1977 Part two, I, A-C 73
ACN.9/129 and Add.1 Volume VII: 1977 Part two, VL Aand B 20]
A/CN9/131 Yolume VI 1977 Part two, 11, A 171
AJCN9/132 Volume VIII: 1977 Part two, II, B 222
AJCN.9/133 Volume VII: 1977 Part ewo, TV, A 235
AJCNI/135 Yolume VI 1977 Part two, L F 164
AJCN9/13T Volume VII: 1977 Port two, ¥ 289
AJCN.9/139 Volume VII: 1977 Part two, IV, B 169
AJCNIf141 Volume IX: 1978 Pant two, II, A 147
AJCN.9/142 Volume IX: 1978 Part two, 1, A 61
AJCN9/143 Volume IN: 1978 Part two, I, C 105
ACNY/ 144 Yolume IX: 1978 Part two, 1, D 106
AJCNLY/145 Volume IX: 1978 Part two, 1, B 121
ASCN.9/146 and Add. 14 Volume IX: 1978 Part two, I, F 127
ASCN.9/147 Yolume IX: 1978 Part two, I, B 160
AJCNL9/148 Yolume IX;: 1978 Part two, III 179
AJCN.Y/149 and Corr.1 and 2 Valume IX: 1978 Part two, IV, A 181
ACN9/151 Yolume IX: 1978 Part two, V 197
AJCNL9/155 Volume IX: 1978 Pait two, IV, B 195
AJCMNY/156 Volume IX: 1978 Part two, IV, C 196
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Document symbol Volunmte, year Part, chapter Page
AJCN.G/157 Velume X: 1970 Part two, I, A 6l
AJCN9/159 ’ Yolume X: 1979 Part two, I, A 37
AJCN.9160 Volume X: 1979 Part two, I, B 39
AMCNLY/161 Volume X: 1979 Payt two, [, C 40
AJCN.9/163 Yolume X: 1979 Part two, 11, B i)
A/CNI/64 Yolume X: 1979 Part two, 1, D 48
AJCN.9/165 Volume X: 1979 Part two, II, C 81
AJCN.9/ 166 Yolume X: 1979 Part two, I, A B89
AJCNO6T Volome X: 1979 Part two, 111, B 92
AJCNY/168 Volume X: 1979 Part two, I, ¢ 100
A/CN.9/169 Volume X: 1979 Part two, 11T, D 108
AJCNY1TO Yolume X: 1979 Part two, IIl, E 109
AJON9/1T] Volume X: 1979 Part two, IV 113
ASCNY/1T2 Volume X: 1979 Part two, V 123
A/CNY/ LTS Volume X: 1979 Part two, ¥I 131
AJCNY/1T76 Volome XI: 1980 Part two, ¥V, A 117
AJCNYNTT? Volume XI: 1980 Part two, 1T 39
AJCN.9/178 Volume XTI: 1980 Part two, 1T, A 43
AJCN9/1TO Yolume XI: 1980 Pant two, IV, A 97
AJCN9/180 Yolume XI: 1980 Part two, IV, B 100
A/CNY/181 and annex Yolume XI: 1980 Part two, III, B, C 53
A/CN.9/183 Volume XI: 1980 Part two, [ 37
AJCN9/186 Yolume X1: 1980 Part two, I, D 890
A/CNS/18T7 and Add, 1-3 Yolume XI: 1980 Part two, IV, C 108
AJCN.9/189 Volume XI: 1980 Part two, IV, D 114
AJCN.9/191 Volume XI: 1980 Part two, V, B 121
ACN.9/192 and Add.1-2 Yolume XI: 1980 Part two, VI 137
AJCN.9/193 Volume XI: 1980 Part two, V, C 135
AfCN.9/194 Velume XI: 1980 Part two, V. D 136
AJCN.9/196 Volume XII: 1981 Patt two, II, A 49
A/CNYN1Y7 Volume XII: 1981 Part two, I, A 25
AJCN.9/198 Volume XH: 1981 Part two, TV, A 93
AfCN.9/159 Yolume XII: 1981 Part two, I, B 70
AJCN.9200 Volums XII: 1981 Part two, 11, C 70
AJCN972018 VYolume XII: 1981 Part two, I, C 46
AJCNSL202 and Add.1-4 Volume XII: 1981 Part two, V, A 191
AJCNYS/H03 Volume XH: 1981 Part two, V., B 237
AfCNS/204 Yolume XI: 1981 Part two, VI 263
AJCNOROS5Rev.1 Volume XII: 1981 Part two, VI 257
AJCN.9/206 Volume XII: 1981 Part two, VI 259
AJCNS207 Yolume XH: 1981 Part two, 1 75
ASCH.9208 Volume XI: 1981 Part two, ¥V, C 235
AJCNS210 Volume XII: 1982 Part two, II, A, 1 43
AJCN9/21 Vohlime XII: 1982 Part two, I, A, 3 100
AJCNO22 VYolume XIII: 1982 Part two, II, A, 5 186
AJCN9/213 Volume XII: 1982 Part two, II, A, 4 122
AJCN.9/214 Yolume XIT: 1982 Part two, I, A, 6 197
AJCNL9/215 Voleme XIT: 1982 Part twe, II, B, | 252
AJCNYS216 Volume XIII: 1982 Part two, III, A 287
AJCN9217 Yolume XIOI: 1982 Part two, TV, A 315
A/CN9A218 Yolume XII: 1982 Part two, I, A 27
AfCN9/219 and Add.1 Volume XIII: 1982 Part two, I, B 34
ASCN.9/220 Volime XIIL: 1982 Part two, I, B, 3 270
AJCNLO221 Volume XIOI: 1982 Part two, I, C 272
A/CNS9222 Volume XIII: 1982 Part two, HI, C L3R
AJCNG223 : Volume XIH: 1982 Part two, I, A, 7 2514
A/CN.9224 Volume XIH: 1982 Pant two, V 31
AJCN.9S225 Volume XIH: 1982 Part two, VI, B 399
ASCN9226 Yolume XIIT; 1982 Part two, VI, A 397
AJCNS227 Volume XII: 1982 Part two, VII 413
AJCN.9228 Volime XII: 1982 Pant two, VIII 415
AJCN.9/229 Volume XITE: 1982 Pant two, VI, C 409
AJCN.9232 Yolume XIV: 1983 Part two, I, A 33
AJCNG233 Volume XIV: 1983 Part two, III, C 60
AJCN,9/234 Yolume XIV: 1983 Part two, IV, A 95
AJCN.97235 Volume XTV; 1983 Part two, | 27
A/CNY9236 Volume XIV: 1983 Pagt two, V, C 168
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Document symbof Volime. year Part, chapter Page
A/CN.9237 and Add.1-3 Volume XTV: 1983 Part two, V, B 134
AJCN.9/238 Volume XIV: 1983 Part two, ¥V, D 174
AfCN.9239 Yolime XIV: 1983 Part two, V, A 132
AJCN.9/240 Volume JIV: 1983 Part two, VI 192
AJCN.9/241 Yolume XIV: 1983 Part two, VI 18¢%
AJCN.9/242 -Yolume XIV: 1983 Part two, [ a2
AfCIN.9245 Volume XV; 1984 Part two, II, A, 1 155
AfCN.9/246 and annex Yolume XV: 1984 Part two, IIL B, 1 and 2 189
AJCN.9247T Volume XV: 1984 Part (wo, ITI, A 235
AfCN.9/248 Volume XV: 1084 Part two, I, A, | 27
AfCN.9/249 and Add.1 Volume XV: 1984 Part two, I, A, 2 106
AJCN.9250 and Add.1-4 Volume XY: 1984 Part two, I B 115
AJCN.Y251 Volume XV: 1084 Part two, V, B 315
A/CHN.9/252 and aonex I and 1T Yolume XV: 1984 Part two, IV, Aand B 287
AJCN9/253 Volume XY: 1984 Part two, ¥V, C 324
AJCN.9/254 Volume XV: 1984 Part two, V, DD 328
AJCN.9/255 Volime XV: 1984 Part two, V, A 313
AJCN.9256 Yolume XV: 1984 Part two, VI 335
AJCN.9/257 Volume XV: 1984 Part two, VI 333
AJCN.9/259 Volume XVI: 1985 Part two, II1, A, 1 199
AJCN,9/260 Vohume XYI: 1985 Part two, IV, A 327
AJCN.9261 Volume XVI: 1085 Part two, I, A 143
AfCN.9/262 Volume XVI: 1985 Part two, 11, B, 1 250
A/CN.9263 and Add.1-3 Volume XYL 1985 Part two, 1, A 53
AJCN.9/264 Volume XVI: 1985 Part two, I, B 104
AJCN.9/265 Yolume XVL 1985 Part two, V 351
AJCN.9/266 and Add.1-2 Volume XV 1985 Part two, 11, B 152
AJCN.9267T : Volume XVI: 1985 Part two, IX 387
ACN.9/268 Yolume XVI; 1985 Part twe, I, C 325
AJCN.97269 Volume XVI: 1985 Part two, VI 357
AfCN.9/270 Volume XVE 1985 Part two, VIl 385
AJCN.9/271 Volume XVI: 1985 Part two, VI 38t
AJCN.92T73 Yolume XVII; 1986 Part two, [, A, 1 41
AfCN.9/274 Volume XVILI: 1986 Part two, I, A, 2 58
AfCN.9275 Yolume XVII: 1986 Part two, IT1, A 179
AJCN.9/276 Yolume XVII: 1986 Part two, I, A 85
AJCN.9/2T7 Volume XVII: 1986 Part two, I, C 165
AJCN9/278 Yolume XVII: 1986 Part two, 1, B 81
AJCN9/279 Volume XVI: 1986 Part two, ¥V 237
AJCN.9/280 Volume XVII: 1986 Part two, IV 221
AJCN.9/281 Yolume XVII: 1986 Part two, VI 251
AJCN.9/282 Yolume XYIL: 1986 Part rwo, VIIL 297
AJCN.9/283 Volume XVII: 1986 Part two, V11 291
AJCN.9/285 Yolume XVII; 1986 Part two, |, A, 4 78
AJCIN.9/287 Volume XVIIL: 1987  Part two, I, A 111
AJCN.9/288 Volume XVII: 1987 Part two, I, 1 47
ASCN.9/289 Yolume XVIL: 1987 Part iwo, IL A, 1 101
AJCNL9/200 Volume XVIO: 1987  Part two, II, A, 4 107
ASCN.9291 Volume XVIII: 1987  Part two, I B 108
AJCN.9292 Volume XVII: 1987  Part wo. IV 135
AJUN.9/203 Volume XVIIL 1987  Part two, VI 145
AJCN.9/294 Volume XVIIL: 19837  Part two, V 139
ACN9297 Yolume XIX: 1988 Part two, I, A, | 25
AJCHN.9/208 Volume XIX: 1988 Part two, I, A 63
AfCN.9/299 Volume XIX: 1988 Part two, X, B 165
AJCN.9 ) Vohrme XIX: 1988 Part two, X, A 163
AJCN.9/301 Volume XIX: {988 Part two, I, B 46
ASCN9M2 Volume XIX: 1988 Part two, II 87
ASCN.9/300 Volume XIX: 1988 Part two, IX 149
AJCN.9/304 Volume XIX: 1988 Part two, VIL A - 125
AJCN.9/305 Volome XIX: 1988 Part two, VII, B 130
ACN.9/306 Volume XIX: 1988 Part two, IV <103
AJCN.9/307 Volume XIX: 1988 Part two, V, A 109
AJCN.9/308 Volome XIX: 1988 Part two, V, B 113
AJCN.9/309 Yolume XIX: 1988 Part two, VI 117
A/CNISAI0 Volume XIX: 1988 Part two, VII, D 140
AfCN9/31L Volume XIX: 1988 Part two, VII 143
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A/CN9/312 _ Volume XIX: 1988 - Part two, YII, C 136
AJCN.9/315 Volume XX: 1089 Part two, H, A 103
AJCNI/3L6 Volume XX: 1989 Part two, IV, A 183
A/CNOI3LT Yolume XX: 1989 Part two, I, A 41
AJCN.9/31R Yolume XX: 1989 Put twe, 1, C 69
AfCN.9319 and Add.1-5 Yolume XX: 1989 Part two, 1T, A 151
ASCN.9/320 Yolume XX: 1989 Part two, II, B 176
AJCN 9321 Volume XX 1989 Part two, III, C 181
AfCN9fIZ22 Volume XX: 1989 Part two, V . 207
ASCN9/323 Yolume XX: 1989 Part two, VII 249
AJCNO/IM Volume XX: 1989 Pant two, VI 217
AfCN.9A2S Volume XX: 1989 Part two, VII 243
AJCN.9/328 Vohlime XX1: 1990 Part two, I, A 23
AJCN.S/320 Volume XXE 1990 Part tweo, I, D 70
AfCN.9/330 Volume XXT: 1990 Part two, IV, A 27
ACN.9/33L Volume XX1: 1990 Part two, 11 117
A/CN.9/332 and Add.1-7 Yolume XXE 1990 Part two, III 185
AfCN.9/333 Volume XXI: 1990 Part two, V 253
ASCN.9/334 Yolume XXI: 1990 Part twe, VI 267
A/CN.93AS Volime XXI: 1990 Part two, IX 297
AfCNO9336 Volume XXI: 1990 Part two, VII 269
ASCN9IZT Volume XXL 1990 Part rwo, VIII 291
AJCNL9/338 Volame XX 1990 Part twa, X guli]|

6. Documents submitted to Working Groups

(a) Working Group I: Tine-limits and Limitation (Prescription)

ACNIWG.1/WP.9 Volume II: 1971

() Working Growp Il

(£) International Sale of Goods

ACNYWG.2/WP.1 Volume 1: 1968-1970
AfCNI/WG.2(WP.6 Yolume II: 1971
AJCNYWG.2/WP.8 Volume II: 1972
ACN.YWG.IWPO Volume ITI: 1972
A/CNSWG.2/WP.10 Volume II: 1972
AfCNIYWG.2IWP.11 Yolume 1II; 1972
AfCNIWG.2/WP. 15 Volume IV: 1973
AfCN.YWG.2Z/WP.16 Volume IV: 1973
AFCNOWG2IWP.15/Add. 1 Velume V: 1974
A/CNOWG2/WP.17/Add.1 Volume V: 1974
A/CNYWG.2/WE 1 7/Add.2 Volume V: 1074
A/CN.9WG.2IWP.20 Yolume YL 1975
A/CNYWG2/WP2] and Add.l-2 Volime VI 1975
ACNYWG.2/WP.26 and Add.1 Volume VII: 1977
and appendix |
AJCNOWG WP 2T Volume IX: 1978
AfCNYWG2/WP 28 Volume IX: 1978

Pant two, £, C, 1 74

Part three, I, A, 2 188
Part two, [ A, 1 37
Part two, I, A, 1 31
Part two, 1, A, 2 41
Part two, I, A, 3 54
Part two, I, A, 4 69
Part twa, I, A, 1 31
Part two, [, A, 2 36
Part two, I, 3 60
Part two, ], 4 a5
Part two, 1, 4 65
Part two, I, 4 88
Part two, I, 3 0
Part two, I, C 0
Part two, I, B 85
Part two, I, B 85

{ii) Invernational Conmrace Practices

AfCN9WG.2/WP.33 and Add.1 Yolume XII: 1981

A/CNYWG.II/WP.35 Volume XII: 1982
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