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INTRODUCTION

This is the twenty-third volume in the series of Yearbooks of the United Nations
Commission on International Trade Law (UNCITRAL).l

The present volume consists of three parts. Part one contains the Commission's report
on the work of its twenty-fifth session, which was held in New York from 4 to 22 May 1992,
and the action thereon by the United Nations Conference on Trade and Development
(UNCTAD) and by the General Assembly.

In part two most of the documents considered at the twenty-fifth session of the
Commission are reproduced. These documents include reports of the Commission's
Working Groups as well as studies, reports and notes by the Secretary-General and the
Secretariat. Also included in this part are selected working papers that were before the
Working Groups.

Part three contains the UNCITRAL Model Law on International Credit Transfers, the
Convention on the Limitation Period in the International Sale of Goods as amended by the
Protocol amending the Convention on the Limitation Period in the International Sale of
Goods, a bibliography of recent writings related to the Commission's work, a list of
documents before the twenty-fifth session and a list of documents relating to the work of the
Commission reproduced in the previous volumes of the Yearbook.
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Vienna International Centre

P.O. Box 500, A-1400 Vienna, Austria
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INTRODUCTION

1. The present report of the United Nations Commission on
International Trade Law covers the Commission's twenty
fifth session, held in New York from 4 to 22 May 1992.

2. Pursuant to General Assembly resolution 2205 (XXI) of
17 December 1966, this report is submitted to the Assembly
and is also submitted for comments to the United Nations
Conference on Trade and Development (UNCTAD).

I. ORGANIZATION OF THE SESSION

A. Opening of the session

3. The United Nations Commission On International
Trade Law (UNCITRAL) commenced its twenty-fifth ses
sion on 4 May 1992.

B. Membership and attendance

4. General Assembly resolution 2205 (XXI) established
the Commission with a membership of 29 States, elected
by the Assembly. By resolution 3108 (XXVIII), the Gen
eral Assembly increased the membership of the Commis
sion from 29 to 36 States. The present members of the
Commission, elected on 19 October 1988 and on 4 Novem
ber 1991, are the following States, whose term of office
expires on the last day prior to the beginning of the annual
session of the Commission in the year indicated: l

lPursuant to General Assembly resolution 2205 (XXI). the members of
the Commission are elected for a term of six years. Of the current mem
bership. 17 were elected by the Assembly at its forty-third session on
19 October 1988 (decision 43/307) and 19 were elected at its forty-sixth
session on 4 November 1991 (decision 46/309). Pursuant to resolution 311
99 of 15 December 1976. the term of those members elected by the As
sembly at its forty-third session will expire on the last day prior to the
opening of the twenty-eighth regular annual session of the Commission. in
1995, while the term of those members elected at its forty-sixth session
will expire on the last day prior to the opening of the thirty-first session
of the Commission. in 1998.

Argentina (1998), Austria (1998), Bulgaria (1995),
Cameroon (1995), Canada (1995), Chile (1998), China
(1995), Costa Rica (1995), Czechoslovakia (1998), Den
mark (1995), Ecuador (1998), Egypt (1995), France
(1995), Germany (1995), Hungary (1998), India (1998),
Iran (Islamic Republic of) (1998), Italy (1998), Japan
(1995), Kenya (1998), Mexico (1995), Morocco (1995),
Nigeria (1995), Poland (1998), Russian Federation (1995),
Saudi Arabia (1998), Singapore (1995), Spain (1998),
Sudan (1998), Thailand (1998), Togo (1995), Uganda
(1998), United Kingdom of Great Britain and Northern
Ireland (1995), United Republic of Tanzania (1998),
United States of America (1998) and Uruguay (1998).

5. With the exception of Togo, all members of the Com
mission were represented at the session.

6. The session was attended by observers from the fol
lowing States: Algeria, Australia, Belarus, Brazil, Colom
bia, Cote d'Ivoire, Cuba, Cyprus, Finland, Gabon, Ghana,
Haiti, Holy See, Indonesia, Latvia, Libyan Arab
Jamahiriya, Malta, Marshall Islands, Netherlands, Namibia,
Pakistan, Paraguay, Peru, Philippines, Republic of Korea,
Romania, Senegal, Swaziland, Sweden, Switzerland, Tuni
sia, Turkey, Venezuela and Viet Nam.

7. The session was also attended by observers from the
following international organizations:

(a) United Nations organs: International Monetary
Fund (IMF); United Nations Centre on Transnational Cor
porations;

(b) Intergovernmental organizations: Asian-African
Legal Consultative Committee (AALCC); European Com
munity (EC); Hague Conference on Private International
Law; International Institute for the Unification of Private
International Law (UNIDROIT);

(c) Other international organizations: Cairo Regional
Centre for International Commercial Arbitration; European
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Banking Federation; Inter-American Bar Association
(IABA); International Chamber of Commerce (ICC); Inter
national Maritime Committee (CMI).

C. Election of officers2

8. The Commission elected the following officers:

Chairman: Mr. Jose Maria Abascal Zamora
(Mexico)

Vice-Chairmen: Mr. Samir EI-Sharkawi (Egypt)
Mr. Abbas Safarian Neamat-Abad
(Islamic Republic of Iran)
Mr. Andrzej Olszowka (Poland)

Rapporteur: Mr. Alfred Duchek (Austria)

D. Agenda

9. The agenda of the session, as adopted by the Commis
sion at its 467th meeting, on 4 May 1992, was as follows:

1. Opening of the session.

2. Election of officers.

3. Adoption of the agenda.

4. International payments: draft Model Law on In
ternational Credit Transfers.

5. Draft Legal Guide on International Countertrade
Transactions.

6. Electronic data interchange.

7. New international economic order: draft Model
Law on Procurement.

8. International contract practices: draft Uniform
Law on International Guaranty Letters.

9. INCOTERMS 1990.

10. Case law on UNCITRAL texts.

11. Coordination of work.

12. Status of conventions.

13. Training and assistance.

14. General Assembly resolutions on the work of the
Commission.

15. Other business.

16. Dates and places of future meetings.

17. Adoption of the report of the Commission.

18. Congress on International Trade Law.

2The election of the Chairman took place at the 467th meeting, on
4 May 1992, and the election of the Vice-Chairmen and the Rapporteur
took place at the 478th meeting, on 11 May 1992. In accordance with a
decision taken by the Commission at its first session, the Commission has
three Vice-Chairmen, so that, together with the Chairman and the Rappor
teur, each of the five groups of States listed in General Assembly reso
lution 2205 (XXI), sect H, para. 1, will be represented on the bureau of
the Commission (see the report of the United Nations Commission on
International Trade Law on the work of its first session, Official Records
of the General Assembly, Twenty-third Session, Supplement No. 16 (N
7216), para. 14 (Yearbook of the United Nations Commission on Interna
tional Trade Law, vo!. 1: 1968-1970 (United Nations publication, Sales
No. E.71.V.1), part two, I, A, para. 14».

E. Adoption of the report

10. At its 483rd and 484th meetings, on 15 May 1992, the
Commission adopted the present report by consensus.

It DRAFT MODEL LAW ON INTERNATIONAL
CREDIT TRANSFERS

A. Introduction

11. The Commission, in conjunction with its decision at
the nineteenth session in 1986 to authorize the Secretariat
to publish the UNCITRAL Legal Guide on Electronic
Funds Transfers3 as a product of the work of the Secre
tariat, decided to begin the preparation of model rules on
electronic funds transfers and to entrust the task to the
Working Group on International Negotiable Instruments,
which it renamed the Working Group on International Pay
ments.4 The Working Group carried out its work at its six
teenth, seventeenth, eighteenth, nineteenth, twentieth,
twenty-first and twenty-second sessions (AlCN.9/297, AI
CN.9/317, AlCN.9/318, AlCN.9/328, AlCN.9/329, AI
CN.9/341 and AlCN.9/344). The Working Group com
pleted its work by adopting the draft text of a Model Law
on International Credit Transfers at the close of its twenty
second session after a drafting group had established cor
responding language versions in the six languages of the
Commission.

12. The text of the draft Model Law as adopted by the
Working Group at its twenty-second session was sent to all
Governments and to interested international organizations
for comment (AlCN.91347 and Add.1). The secretariat of
the Commission prepared a commentary on the draft text
(AlCN.9/346).

13. At its twenty-fourth session (1991), the Commission
considered articles 1 to 15 of the draft Model Law presented
by the Working Group. For lack of time, the Commission
suspended its discussion of article 17 and did not discuss
articles 16 and 18 ofthe draft Model Law. It was decided to
place the draft Model Law on the agenda of the twenty-fifth
session. The text of articles 1 to 15 as resulted from the work
of the Commission at its twenty-fourth session and the text
of articles 16 to 18 as resulted from the work of the Working
Group on International Payments at its twenty-second ses
sion are contained in annex I to the report of the Commis
sion on the work of its twenty-fourth session.5

14. At its current session, the Commission had before it a
note by the Secretariat containing suggestions for the final
review of the text (AlCN.9/367).

15. The Commission expressed its appreciation to the
Working Group on International Payments and its Chair
man, Mr. Jose Mana Abascal Zamora (Mexico), for having
prepared a draft Model Law on International Credit Trans
fers that was generally favourably received and regarded as
an excellent basis for the discussion in the Commission.

3United Nations publication, Sales No. E.87.V.9 (NCN.9/Ser.B/l).

·Official Records of the General Assembly, Forty-first Session, Supple
ment No. 17 (N41/17), para. 230.

sIbid., Forty-sixth Session, Supplement No. 17 (A/46117).
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B. Discussion of articles

Article 16

16. The text of draft article 16 as considered by the Com
mission was as follows:

"Article 16. Liability and damages

"(1) A receiving bank other than the beneficiary's
bank is liable to the beneficiary for its failure to execute
its sender's payment order in the time required by
article 10(1), if the credit transfer is completed under
article 17(1). The liability of the receiving bank shall be
to pay interest on the amount of the payment order for
the period of delay caused by the receiving bank's fail
ure. Such liability may be discharged by payment to its
receiving bank or by direct payment to the beneficiary.

"(2) If a receiving bank that is the recipient of interest
under paragraph (1) is not the beneficiary of the trans
fer, the receiving bank shall pass on the benefit of the
interest to the next receiving bank or, if it is the bene
ficiary's bank, to the beneficiary.

"(3) A receiving bank other than the beneficiary's
bank that does not give a notice required under article
7(3), (4) or (5) shall pay interest to the sender on any
payment that it has received from the sender under ar
ticle 4(6) for the period during which it retains the pay
ment.

"(4) A beneficiary's bank that does not give a notice
required under article 9(2) or (3) shall pay interest to the
sender on any payment that it has received from the
sender under article 4(6), from the day of payment until
the day that it provides the required notice.

"(5) A receiving bank that issues a payment order in
.an amount less than the amount of the payment order it
accepted shall, if the credit transfer is completed under
article 17(1), be liable to the beneficiary for interest on
any part of the difference that is not placed at the dis
posal of the beneficiary on the payment date, for the
period of time after the payment date until the full
amount is placed at the disposal of the beneficiary. This
liability applies only to the extent that the late payment
is caused by the receiving bank's improper action.

"(6) The beneficiary's bank is liable to the beneficiary
to the extent provided by the law governing the relation
ship between the beneficiary and the bank for its failure to
perform one of the obligations under article 9(1) or (5).

"(7) The provisions of this article may be varied by
agreement to the extent that the liability of one bank to
another bank is increased or reduced. Such an agree
ment to reduce liability may be contained in a bank's
standard terms of dealing. A bank may agree to increase
its liability to an originator or beneficiary that is not a
bank, but may not reduce its liability to such an origina
tor or beneficiary.

"(8) The remedies provided in this law do not depend
on the existence of a pre-existing relationship between
the parties, whether contractual or otherwise. These
remedies shall be exclusive, and no other remedy arising
out of other doctrines of law shall be available except

any remedy that may exist when a bank has improperly
executed a payment order or failed to execute a payment
order (a) with the intent to cause loss, or (b) recklessly
and with knowledge that loss might result."

17. It was noted at the outset that the liability regime set
forth in the article was based on the objective failure by a
receiving bank to execute a payment order and that it did
not rely on any concept such as fault or unjust enrichment
on the part of the receiving bank.

Paragraph (1)

18. The Commission recalled that, at its previous session,
a proposal was made, but not discussed, for replacing the
paragraph by the following provision:

"(1) A receiving bank other than the beneficiary's
bank that fails to comply with its obligations under
article 7(2) is liable to the beneficiary if the credit trans
fer is completed under article 17(1). The liability of the
receiving bank is to pay interest on the amount of the
payment order for the period of delay caused by the
receiving bank's failure. However, if the delay concerns
only part of the amount of the payment order, the liabil
ity shall be to pay interest on the amount that has been
delayed."

19. The discussion was based on the proposed text. It was
noted that the differences between the proposed text and
the text of paragraph (1) presented to the Commission by
the Working Group were mainly of a drafting nature. The
new third sentence was in substitution for paragraph (5)
(see paragraph 27 below).

20. It was suggested that the receiving bank that had been
in delay in the execution of a payment order should be
liable to the originator of the payment order in addition to
being liable to the beneficiary. It was noted that the inter
ests of the originator were already protected by article
13(1) when the credit transfer had not been completed.
Although that suggestion was not accepted, it was agreed
that the Model Law should allow an originator to recover
the amount of the interest that it had paid to the beneficiary
on the underlying obligation in case of late completion of
a credit transfer. It was recalled that a proposal to that
effect had been made, but not discussed at the previous
session of the Commission. The proposal read as follows:

"(2 ter) If the originator has paid interest to the bene
ficiary on account of a delay in the completion of the
credit transfer, the originator may recover such amount,
to the extent that the beneficiary would have been enti
tled to but did not receive interest in accordance with
paragraphs (1) and (2), from the originator's bank or the
bank liable under paragraph (1). The originator's bank
and each subsequent receiving bank that is not the bank
liable under paragraph (1) may recover interest paid to
its sender from its receiving bank or the bank liable
under paragraph (1)."

21. After discussion, the Commission adopted the sub
stance of the proposed paragraph (1) and referred it to the
drafting group. The Commission also requested the
drafting group to review the text of the proposed para-
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graph (2 ter) for consideration by the Commission at a later
stage of its deliberations (see paragraph 79 below).

Paragraph (2)

22. The Commission approved the substance of para
graph (2) and referred it to the drafting group.

23. The Commission recalled that at its previous session
a proposal was made, but not discussed, for adding the
following provision after paragraph (2):

"(2 bis) For the purpose of this law and notwithstand
ing article 4(6) a bank is considered to have failed to
comply with its obligation under article 7(2) if a delay
is caused by its failure to pay for a payment order.
Where payment is to be made by debiting the bank's
account with its receiving bank, failure to pay means
failure to put funds in the account sufficient to pay for
the order".6

24. It was noted that the proposed provision established
the responsibility of a receiving bank for any delay in the
completion of the credit transfer that resulted from the fail
ure of that bank to pay for the payment order sent by that
bank in execution of the payment order it had received.
Since such a delay could occur only if the receiving bank
had not paid for its payment order prior to acceptance of
that order by the next receiving bank, the obligation was
stated to be notwithstanding article 4(6), which provided
that payment was due from a sender only when the pay
ment order had been accepted. In opposition to the pro
posal it was stated that it had been decided at the twenty
fourth session of the Commission that it was sufficient for
the Model Law to establish (in article 4(6» an obligation of
the sender to pay the receiving bank upon the acceptance
by the receiving bank of the payment order. Furthennore,
it had been noted that "it was implicit in [article 7(2)],
which provided that a receiving bank had to issue a pay
ment order that 'contains the instructions necessary to im
plement the credit transfer in an appropriate manner', that
the receiving bank had to issue a payment order that had a
reasonable chance of being accepted by the next bank in
the credit transfer chain".? After deliberation, the proposed
provision was not accepted.

Paragraph (3)

25. A suggestion to merge paragraphs (3) and (4) was not
adopted. The Commission approved the substance of para
graph (3) and referred it to the drafting group. It was noted
that the reference in the paragraph to paragraph (3) of ar
ticle 7 should be deleted as a consequence of the decision
taken at the twenty-fourth session of the Commission.8

Paragraph (4)

26. The Commission approved the substance of the para
graph and referred it to the drafting group. It was noted
that, in line with the decision taken at the previous session
of the Commission on article 9,9 the paragraph should also
refer to paragraph (4) of article 9.

6Ibid., paras. 278 and 279.

7Jbid., para. 158.

"Ibid., para. 160.
9Ibid., paras. 187 and 188.

Paragraph (5)

27. It was noted that a receiving bank was liable under
paragraph (5) only to the extent that the late payment was
caused by the bank's improper action, whereas the bank's
liability for delay under paragraph (1) was objective. The
Commission decided that the standard of liability under
paragraph (5) should be the same as the standard of liabil
ity under paragraph (I). In view of its adoption of the sub
stance of the proposed revision of paragraph (I) (see para
graph 19 above), the Commission referred the matter to the
drafting group.

Paragraph (6)

28. The Commission approved the substance of the para
graph and referred it to the drafting group.

Paragraph (7)

29. The view was expressed that the paragraph should be
deleted. In favour of deletion, it was stated that, consistent
with the general principle set forth in article 3, no limita
tion should affect the freedom of the parties to deviate by
agreement from the liability regime contained in article 16.
It was also recalled that the definition of "interest" adopted
by the Commission at its previous session in article 2(n)
provided that it should be calculated "at the rate and on the
basis customarily accepted by the banking community for
the funds or money involved". It was stated that the method
of calculation was likely to result in uncertainty as to the
applicable rate. The view was further expressed that limi
tations to contractual freedom could only reflect considera
tions of consumer protection, a matter which should remain
outside the scope of the Model Law.

30. The prevailing view, however, was that the substance
of the paragraph should be maintained. It was noted that
the definition of "interest" in article 2(n) also provided that
the parties could agree on a different method of calculation.
The Commission recalled that, in the context of the discus
sion on the definition of "interest" at its previous session,
a concern had been expressed that the reference to the
parties' right to vary the provision by agreement could lead
to instances in which, in the name of varying interest pro
visions, a bank would reduce its liability to a non-bank
originator or beneficiary in violation of article 16(7). After
discussion, the Commission decided that it should be made
clear that a receiving bank could not reduce its liability to
a non-bank originator or beneficiary by contracting to pay
a low rate of interest. The matter was referred to the draft
ing group.

Paragraph (8)

31. The Commission approved the first sentence of the
paragraph.

32. As to the second sentence, divergent opinions were
expressed. Under one view, the sentence should be deleted,
thereby leaving to rules outside the Model Law the ques
tion of availability of other remedies. Some proponents of
that view stated that the Model Law should not preclude a
national court from granting a remedy other than a remedy
provided by the Model Law. A view was expressed that
exclusivity of the remedies would be contrary to judicial
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review found in certain systems of law and would therefore
be illegal. Under another view, it was necessary to retain
the principle of exclusivity of the remedies as well as the
exception to that principle contained in the second sen
tence. It was pointed out that the principle, which made it
easier for the banks to foresee the extent of their risk, pro
vided an appropriate balance to a number of provisions in
the Model Law that favoured customers of banks (e.g.,
article 13 on duty to refund, provisions restricting the free
dom of banks to limit by contract their liability, or provi
sions establishing a relatively short time period within
which a bank had to act upon a payment order). The pre
vailing view was to retain the principle of exclusivity as
contained in the second sentence.

33. The Commission considered the provision in the sec
ond sentence that provided an exception to the exclusivity
of remedies when the bank acted intentionally or reck
lessly. There were different views as to how the exception
should be expressed. In support of the current text it was
noted that the concepts of "recklessness" and "knowledge"
as expressed in paragraph (8) were used with satisfactory
results in international transport liability conventions such
as the United Nations Convention on the Carriage of Goods
by Sea, 1978 (Hamburg Rules). However, a view was ex
pressed that analogies to those conventions were inappro
priate, since credit transfers involved very high volumes of
transactions at high speed and in other ways were quite
different from transport of goods. In opposition to the cur
rent text it was further stated that the concepts of "reckless
ness" and "knowledge" were unclear and would lead to
difficulties and divergences in interpretation. In addition, it
was feared that minor mistakes or failures could be inter
preted as reckless acts, which would defeat the purpose of
the exclusivity of remedies. Furthermore, the concept of
"knowledge" might open a possibility that general informa
tion concerning the underlying transaction given to an
employee of the bank might lead to a presumption that the
bank had "knowledge that loss might result", a result that
was considered unacceptable.

34. Some of those who had objections against the word
ing of the exception suggested deleting the second sen
tence, thereby leaving the question of the availability of
other remedies to rules other than the Model Law. It was
also suggested that clause (b) of the second sentence should
be deleted. Others proposed including a wording to the
effect that the bank would be deemed to have "knowledge
that loss might result" only when specific information con
cerning the underlying transaction would be given to the
bank. The proposal that met with general agreement in the
Commission was to replace, subject to review by the draft
ing group, the word "intent" by the expression "specific
intent", to replace the word "knowledge" by the expression
"actual knowledge", and to replace the expression "knowl
edge that loss might result" by the expression "knowledge
that loss would be likely to result".

35. The question was raised whether the exclusivity of
remedies established by article 16(8) applied only to a
failure to perform an obligation dealt with in article 16 or
also to a failure to perform an obligation dealt with else
where in the Model Law (e.g., payment obligations under
articles 4(6) and 11(5) and (6». The Commission decided

that the Model Law should provide a rule on exclusivity of
remedies only with respect to obligations in article 16. The
drafting group was requested to reformulate article 16(8) so
as to implement the decision.

36. A suggestion was made that a receiving bank that
failed to execute its sender's payment order in the time
required by article 10(1) should, in addition to its liability
to pay interest on the amount of the payment order, be
liable to pay for the expenses incurred for issuance of a
new payment order and for reasonable costs of legal repre
sentation. It was recalled that those issues had been ad
dressed in earlier drafts of the Model Law. The view was
expressed that while the costs incurred for issuance of a
new payment order were of minor importance, costs of
legal representation might be more significant. After dis
cussion, it was generally felt that there was no need to
revise the current text, particularly in view of the fact that
it did not preclude national authorities from implementing
any law of procedure under which the receiving bank that
caused a delay in the execution of the credit transfer might
be held liable for costs of legal representation.

37. A proposal was made to exclude in article 16(8) the
liability of the bank when the failure to perform an obliga
tion was due to force majeure. The Commission did not
adopt the proposal since it considered that a bank that
failed to execute a payment order should pay interest irre
spective of the reason for the failure.

Article 17

38. The text of draft article 17 as considered by the Com
mission was as follows:

"Article 17. Completion of credit transfer and dis-
charge of obligation

"(1) A credit transfer is completed when the benefici
ary's bank accepts the payment order. When the credit
transfer is completed, the beneficiary's bank becomes
indebted to the beneficiary to the extent of the payment
order accepted by it.

"(2) If the transfer was for the purpose of discharging
an obligation of the originator to the beneficiary that can
be discharged by credit transfer to the account indicated
by the originator, the obligation is discharged when the
beneficiary's bank accepts the payment order and to the
extent that it would be discharged by payment of the
same amount in cash.

"(3) A credit transfer shall be considered complete
notwithstanding that the amount of the payment order
accepted by the beneficiary's bank is less than the
amount of the originator's payment order because one
or more receiving banks have deducted charges. The
completion of the credit transfer shall not prejudice any
right of the beneficiary under the applicable law to re
cover the amount of those charges from the originator."

Paragraph (1)

39. The view was expressed that the paragraph should be
deleted since, in order to be consistent with the definition
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of a "credit transfer" in article 2(a), completion of the
transfer should result from the placing of the funds at the
disposal of the beneficiary and not from the acceptance of
the payment order by the beneficiary's bank. It was stated
that, in a number of jurisdictions, a credit transfer was
considered to be completed only when the funds were
placed at the disposal of the beneficiary or credited to its
account. Support was also expressed in favour of the dele
tion of the paragraph on the basis of a concern expressed
at the previous session of the Commission that the notion
of "completion" of a credit transfer left room for confusion
with the question of discharge of the underlying payment
obligation due by the originator to the beneficiary.lO

40. In response, it was stated that the rule provided in the
paragraph was necessary to provide certainty as to the time
of completion of the credit transfer. It was also stated that,
while the time of acceptance of the payment order by the
beneficiary's bank was easily determinable, it would often
be more difficult to determine the time when the funds
were placed at the disposal of the beneficiary or credited to
its account since that time would depend on bank practice
and might vary with the individual agreements concluded
between the beneficiary and its bank. It was further stated
that the time when the funds were placed at the disposal of
the beneficiary or credited to its account was significant
only in the context of the underlying transaction for the
purpose of which the credit transfer had been made. It was
noted, however, that in other provisions of the Model Law,
for example, in articles 5, 6(2) and 8(1), one of the methods
provided for determining the time of payment or
acceptance of a payment order relied on the time when the
funds were placed at the disposal of the beneficiary. As
regards the concern that the paragraph might have an im
pact on the discharge of the underlying obligation, it was
stated that the purpose of paragraph (1) was merely to
establish the moment of completion of a credit transfer and
that the question of the discharge of the underlying pay
ment obligation, to the extent it was addressed in the Model
Law, was referred to in paragraph (2) (see paragraphs 43
to 47 below).

41. The prevailing view was that the paragraph should
remain unchanged. It was agreed that the distinction be
tween completion of the credit transfer and discharge of the
underlying obligation was sufficiently clear in the current
text. It was also agreed that any change in the current rule
regarding the time of completion of the credit transfer
would have undesirable repercussions on other provisions
of the Model Law, for example, the provision contained in
article 13 regarding the duty for the originator's bank to
refund to the originator any payment received from it in the
case where the credit transfer was not completed.

42. With a view to ensuring consistency between para
graph (1) of article 17 and the definition of "credit transfer"
contained in article 2(a), a proposal was made to add to the
paragraph the following words:

"Completion does not otherwise affect the relationship
between the beneficiary and the beneficiary's bank."

It was stated that the proposed sentence would make it
clear that the credit transfer was distinct from the underly-

IOIbid., para. 281.

ing transaction. After discussion, the Commission adopted
the proposal and referred the text of the paragraph to the
drafting group.

Paragraph (2)

43. A debate took place as to whether the Model Law
should address the issues arising from the underlying trans
action. The view was expressed that, as a general matter of
policy, the underlying transaction should be kept outside
the scope of the Model Law. It was stated that the Model
Law should treat a credit transfer as an abstract operation,
without regard to the purpose for which the transfer had
been made or the legal effect of the transfer on the under
lying transaction. Under that view, the paragraph should be
deleted since it was the only provision of the Model Law
that dealt with the underlying transaction. It was stated that
such a provision could be detrimental to the wide accept
ability of the Model Law. It was pointed out that interna
tional conventions concerning negotiable instruments, in
cluding the United Nations Convention on International
Bills of Exchange and International Promissory Notes, did
not contain any such provision. It was, however, pointed
out that a comparison with those conventions was inappro
priate because of the significant difference in the subject
matter and the content of the provisions. It was further
stated that, in view of the fact that the Model Law had been
drafted so as to protect banks against receiving funds at a
bank they might not approve of because of its credit risk,
a similar protection should be given to the beneficiary. In
opposition to that statement, it was noted that the Model
Law did not deal with credit risk matters. A further view
was that the current text might be interpreted as assuming
that the function of a credit transfer was to discharge a
monetary obligation. In that connection, it was recalled
that, while many legal systems already recognized the
credit transfer as an acceptable method of making payment,
it was a matter of policy of each State to decide whether a
monetary obligation could be discharged by a credit trans
fer. It was recalled that the Working Group at its twenty
first session had decided that the Model Law should not
attempt to deal with the issue of legal tender (AlCN.9/341,
para. 12).

44. In favour of the retention of the current paragraph, it
was stated that there existed a practical need to coordinate
the time of completion of the credit transfer and the time of
discharge of Ihe underlying obligation. Under that view,
the text was aimed at providing a solution for the difficul
ties that would arise if the time of completion of the credit
transfer and the time of discharge of the underlying obliga
tion were different. It was stated that the possible existence
of a time gap between the two would result in an unjust
situation where the originator who had accepted to pay by
credit transfer would bear the risk of any obstacle to pay
ment that might arise between the time when the credit
transfer had been completed and the time when the under
lying obligation was discharged. A related view was that,
although the Model Law should not contain a provision
providing that a credit transfer would constitute discharge
of an obligation, it was appropriate for the Model Law to
include a provision that governed certain aspects of the
discharge when the parties had agreed that the obligation
could be discharged by a credit transfer. In particular, the
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Model Law might provide certainty as to the time when
such a discharge took place. In that connection, it was
observed that the text of the paragraph did not create a new
mode of extinction of payment obligations but only pro
vided an operational rule for those cases where the appli
cable law permitted, and the parties agreed, that an obliga
tion could be discharged by means of a credit transfer.

45. A concern was expressed that the current text of the
paragraph might not indicate sufficiently clearly that the
beneficiary's bank should be designated by the beneficiary.
It was stated that, in the absence of such a designation by
the beneficiary, the provision could be interpreted as au
thorizing the originator to designate the beneficiary's bank.
It was also stated that, in view of the fact that the Model
Law had been drafted so as to protect banks against receiv
ing funds from sources they might not approve of, a similar
protection should be given to the beneficiary. Proposals
were made to redraft the text to that effect, for example, by
inserting a definition of the beneficiary's bank as "a bank
designated by the beneficiary to receive funds as a result of
a credit transfer". Another proposed solution was to pro
vide for the right of the beneficiary to reject the funds. In
response to the above-stated concern, it was suggested that,
in the current text, the words "can be discharged by credit
transfer to the account indicated by the originator" should
be interpreted as limiting the possibility of discharge to the
situation where the account had been indicated by the origi
nator with the agreement of the beneficiary. The Commis
sion agreed with that interpretation and decided to maintain
the current text.

46. A proposal was made to add the following words to
the text of paragraph (2):

"Payment under this paragraph is acceptance under
paragraph (1) of this article, unless the law applicable to
the underlying transaction provides for an earlier time of
payment."

The proposal was not adopted by the Commission.

47. Since no consensus was reached on the deletion or on
the retention of the paragraph, a suggestion was made that
the paragraph should be included in an annex to the Model
Law. It was indicated that such location of the paragraph
would emphasize its optional nature for national legisla
tors. After discussion, it was decided that the text of the
paragraph would be included in a footnote to article 17,
with an indication that national legislators might wish to
consider incorporating in the national enactment that provi
sion, which related to the discharge of the underlying ob
ligation. The matter was referred to the drafting group.

Paragraph (3)

48. A concern was expressed that the paragraph provided
for charges which it did not define. It was pointed out that
paragraph (3) did not give or deny the banks any right to
deduct charges, nor did it specify the kind of charges that
might be deducted.

49. A proposal was made that, after the words "applicable
law" in the second sentence of the paragraph, the words
"governing the underlying relationship" should be inserted

so as to make it clear that the law applicable was the law
governing the underlying relationship and not the law gov
erning the credit transfer. It was stated that the fact that it
was expressly provided in the second sentence of para
graph (3) that the right of the beneficiary to recover the
amount of the charges was not prejudiced by the comple
tion of the credit transfer might imply that other rights
arising from the underlying relationship for which no such
express provision was included in the Model Law might be
prejudiced.

50. The Commission approved the substance of paragraph
(3) with the proposed addition in the second sentence, and
referred it to the drafting group.

Pending issues in relation to article 14

51. The Commission recalled that, at its previous session,
it had postponed its final decision as to the text of article
14 until it had discussed the issues arising under article
17.11 At the current session, it was noted that if a bank
failed to issue a new payment order under article 14, the
originator would have the option of seeking enforcement of
article 14 under the applicable rules of national law or, if
the credit transfer was not completed, the originator could
claim a refund under article 13. The Commission decided
to maintain the text of article 14.

Pending issues in relation to article 5

52. The Commission recalled that, at its previous session,
it had postponed its final decision as to the text of
subparagraph (b)(ii) of article 5 until it had discussed the
issues arising under article 17.12 At that session, a view had
been expressed that the provisions of article 5 might be
inconsistent with the principles contained in article 17. For
example, where the sender paid the receiving bank through
a third bank, there might be an inconsistency between the
time when payment was made to the receiving bank under
article 5(b)(ii) and the time when the obligation was dis
charged under article 17(2).

53. At the current session, a view was expressed that no
conflict existed between those two provisions since they
dealt with different issues: article 5(b)(ii) dealt with the
time when the sender paid the receiving bank while article
17(2) dealt with the time when the originator discharged its
obligation to the beneficiary. It was also noted that in the
two articles two different credit transfers were involved
and the parties played different roles in each transfer.
Therefore, it was argued that no conflict existed between
the two articles and no change was necessary.

54. In order to avoid any possibility that the rules con
tained in subparagraph (b)(ii) of article 5 might be applica
ble concurrently with the rules contained in paragraph (2)
of article 17, a proposal was made to modify the opening
words of article 5 to the effect that article 5 would be
applicable only "for the purposes of articles 6 and 8". After
discussion, the Commission agreed that article 5 should be
modified and referred the matter to the drafting group (the

"Ibid., para. 272.
l%id., paras. 125 and 126.
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drafting group did not deal with the matter in view of the
fact that article 17(2) was placed in a footnote; see para-
graph 47 above). .

Misdirected payment order

55. The view was expressed that the provisions on com
pletion of a credit transfer contained in article 17 should
make it clear that a credit transfer was not complete where
a payment order had been misdirected so that the funds had
not reached the beneficiary's bank indicated in the payment
order issued by the originator. After discussion, the Com
mission approved the substance of the proposal and re
ferred the matter to the drafting group.

Article 18

56. The text of draft article 18 as considered by the Com
mission was as follows:

"Article 18. Conflict of laws

"(1) The rights and obligations arising out of a pay
ment order shall be governed by the law chosen by the
parties. In the absence of agreement, the law of the State
of the receiving bank shall apply.

"(2) The second sentence of paragraph (1) shall not
affect the determination of which law governs the ques
tion whether the actual sender of the payment order had
the authority to bind the purported sender for the pur
poses of article 4(1).

"(3) For the purposes of this article,
"(a) where a State comprises several territorial units

having different rules of law, each territorial unit shall
be considered to be a separate State, and

"(b) branches and separate offices of a bank in dif
ferent States are separate banks."

57. In discussing article 18, different views were ex
pressed as to whether or not a provision about the conflict
of laws was needed and desirable.

Paragraph (1)

58. The first sentence of the paragraph enjoyed wide sup
port. It was pointed out, however, that if, as a result of a
choice by parties, various payment orders comprising a
credit transfer were subject to different national laws, it
might become difficult to implement those provisions of
the Model Law that required a degree of congruence
among rules applicable to individual payment orders. One
such provision, for instance, was article 13, which, when
the credit transfer was not completed, obligated each bank
in the credit-transfer chain to refund funds to its sender
bank or to a prior sender.

59. As to the second sentence, divergent views were ex
pressed. Those who opposed retaining the sentence drew
attention to possible difficulties that might arise with re
spect to some provisions of the Model Law when receiving
banks participating in a credit transfer were in different
States and, as a result of the rule in the second sentence,
payment orders would be subject to different national laws
(e.g., article 13; see paragraph 58 above). It was said to be
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preferable to find conflict-of-Iaws rules that would deter
mine a single national law applicable to the whole credit
transfer. The elaboration of such conflict-of-Iaws rules
continued to be in the work programme of the Hague
Conference on Private International Law as a non-priority
item, and it was stated that it would be more appropriate to
await the outcome of that work than to retain a rule that
might in some situations lead to undesirable results. A
delay in establishing a conflict-of-Iaws solution was said to
be acceptable since few court disputes were reported
regarding conflict of laws in international credit transfers.
In addition, further consideration was necessary to deter
mine whether paper-based credit transfers and electronic
transfers, both of which were covered by the Model Law,
required different conflict-of-Iaws rules.

60. It was noted that the Working Group had considered
and rejected a "single-law" approach. Those who supported
the second sentence considered that, while the ideal solution
would be to have a rule determining a single national law for
the whole credit transfer, either such a "single-law" rule was
not feasible or it would take a long time before international
agreement could be reached on such a rule. Even if it were
possible to elaborate a single-law conflict-of-Iaws rule, the
applicability of the single law would not be achieved unless
all banks participating in a credit transfer were in States that
had adopted the conflict-of-laws rule. Until a good number
of States had the same or similar substantive law on credit
transfers, it was unlikely that many States would agree to a
single-law conflict-of-Iaws rule. With the growing accep
tance by States of the Model Law, however, any possible
difficulty that might arise from incongruous laws on indi
vidual payment orders would be reduced. It was therefore
considered useful to retain the second sentence, which pro
vided a workable conflict-of-laws rule. Without the rule in
the second sentence, it would be uncertain in many national
laws whether a given payment order should be subject to the
law of the sender or to the law of the receiving bank. An
other merit of the second sentence was that it reduced the
possibility of application of a national law that had little or
no connection with the case at issue.

61. Since no consensus was reached on the deletion or on
the retention of paragraph (1), as well as paragraphs (2)
and (3), the Commission decided to place article 18 ina
footnote in a form similar to the footnote to article 17 (see
paragraph 47 above). It was indicated that such location of
the article would emphasize its optional nature for national
legislators.

Paragraph (2)

62. The Commission approved the substance of the para
graph, subject to the deletion of the words "for the pur
poses of article 4(1)".

Paragraph (3)

63. The Commission approved the substance of the para
graph.

Other issues

64. When discussing the text of articles 1 to 15 of the
draft Model Law at its previous session, the Commission
had decided that a number of issues should be reconsidered
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after the entire text of the draft Model Law had been
considered. In addition, the Secretariat had reviewed the
articles already adopted by the Commission to identify
potential problems of a technical variety. The problems
identified by the Secretariat were discussed in a note con
taining suggestions for the final review of the draft Model
Law (A1CN.9/367). The Commission at its current session
proceeded with the review of those issues.

Definition of "beneficiary's bank"

65. The Commission recalled that, at its previous session,
it had agreed to consider the need for a definition of the
term "beneficiary's bank"Y While at the current session
some support was expressed for including in the Model
Law a definition of the term, the Commission decided that
there was no need for such a definition.

Rule of interpretation

66. The Commission recalled that, at its previous session,
it had deferred the decision on the possible insertion in the
Model Law of a general provision along the lines of article
7(2) of the United Nations Convention on Contracts for the
International Sale of Goods.14 After discussion at its current
session, the Commission decided not to insert such a pro
vision.

Drafting suggestions made by the Secretariat

67. The Commission referred drafting suggestions made
by the Secretariat (see A1CN.9/367, paras. 5, 8, 12, 15, 22,
33 and 35) to the drafting group.

Application of article 10(1) to the beneficiary's bank

68. The Commission proceeded with the discussion of the
question whether article 10(1) would apply to the benefici
ary's bank and, if it would not, whether there was a need
to define execution with regard to the beneficiary's bank
(see A1CN.9/367, paras. 16-20). Views were expressed in
favour of both the application and the non-application of
the article to the beneficiary's bank. After discussion, the
Commission decided that article 10(1) should apply to the
beneficiary's bank. Since the text of the paragraph cur
rently led to that result, it was decided to leave it un
changed, notwithstanding a view that the current text could
be interpreted as not being applicable to a beneficiary's
bank. In the context of that discussion, it was decided that
the definition of "execution" in article 2(1) should be
retained and the brackets should be removed. It was
pointed out, however, that the beneficiary's bank under
article 8 simply accepted or rejected a payment order and
then incurred the obligation set forth in article 9. The view
was expressed that the word "execution" was apt to cover
that situation.

69. It was noted that the value-date rule in article 10
(1 bis) applied to the beneficiary's bank, while the value
date rule in article 10(1 ter) did not apply to such a bank,
although differing views were expressed on the extent to
which those paragraphs were capable of being applied to
the beneficiary's bank.

llIbid., para. 84.

14Ibid" para. 222.

Other substantive proposals

70. It was proposed that a provision should be inserted in
the Model Law requiring the receiving bank to execute the
transfer in the currency or in the unit of account stipulated
by the sender. The purpose of the proposal was to clarify
that receiving banks were not allowed, without the consent
of the interested party, to convert the funds received into a
currency other than that in which the order was denomi
nated. The Commission recalled that the matter had been
discussed at its previous session. IS After discussion at its
current session, the Commission decided that the text of
paragraph (2) of article 7 should remain unchanged.

71. In view of the fact that paragraph (8 bis) of article 11
provided that the principles applicable to the revocation of
a payment order also applied to amendments of the pay
ment order, a proposal was made that, wherever a provi
sion of the Model Law addressed "payment order or revo
cation", it should also address the amendment. The Com
mission adopted the substance of the proposal and referred
the matter to the drafting group.

72. A view was expressed in connection with article 4(2)
that there was an uncertainty in the meaning of the expres
sion "comparison of signature" as to whether it included
also cases where both signatures and seals were compared.
That method was frequently used in the banking practice in
some States for the authentication of paper-based credit
transfers. In view of the fact that that method was widely
used in some States, it was said to be desirable to exclude
expressly that case from "comparison of signature". The
Commission, recalling the discussion of the issue at the
previous session,16 decided that the provision should re
main unchanged.

C. Report of the drafting group

73. After consideration of articles 16 to 18 of the draft
Model Law, the entire text of the draft Model Law was
submitted to a drafting group for implementation of the
decisions taken by the Commission and revision to ensure
consistency within the text and between language versions.
The Commission, at its 48lst and 482nd meetings, on 13
May 1992, considered the revised text of the draft Model
Law prepared by the drafting group.

74. It was noted that, pursuant to a decision by the Com
mission (see paragraph 61 above), the text of article 18 had
been placed by the drafting group in a footnote to the title
to chapter I and had been labelled article Y. With respect
to the opening words to that footnote, the Commission
noted that the reason for incorporating the text of article Y
into a footnote was the lack of a consensus on its inclusion
in the Model Law itself. The text had been placed in a
footnote as a drafting suggestion for those States that might
wish to consider adding a provision on conflict of laws
when enacting the Model Law. The Commission was
agreed therefore that the opening phrase of the footnote
should read: "The Commission suggests the following text
for States that might wish to adopt it".

"Ibid., paras. 154-156.

16Ibid., para. 108.
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75. In the context of the discussion of article Y, it was
noted that paragraph (3)(b) established the rule that
branches and separate offices of a bank in different States
were different banks. It was suggested that the implications
of such a rule, for example in the case of insolvency of a
bank having branches or offices in different States, might
be studied by the Commission at a later session. This issue
was stated to be an important banking supervisory concern
due to recent events concerning international banking prob
lems.

76. With respect to article 10(1 bis), a continuing concern
was expressed that the issue of value date should not have
been dealt with by the Model Law, but that it should rather
have been left for consideration by the parties in the con
text of their contractual relationships.

77. With respect to article 11(1), the view was expressed
that the text should state more clearly that a revocation
order should follow the same route as the payment order
that was intended to be revoked. After discussion, the
Commission was agreed that the text of the draft Model
Law was sufficiently clear in that respect.

78. With respect to article 12, the Commission recalled
the decision it had made at its previous session to indicate
that there would not be any sanction for breach of the duty
to assist. I7 After discussion, the Commission was agreed
that, in order to express more clearly the decision, the text
of the article should state that a receiving bank was "re
quested" to assist the originator and each subsequent send
ing bank in completing the banking procedures of the credit
transfer.

79. With respect to the proposed paragraph (2 ter) of ar
ticle 16, it was noted that the drafting group had placed the
paragraph between square brackets in view of the earlier
decision of the Commission to reconsider the issue after
review of the text by the drafting group (see paragraph 21
above). The proposal was objected to on the ground that it
might interfere with the underlying relationship between
the originator and the beneficiary. It was also stated that
such a provision might produce the unintended result of
encouraging a bank liable under paragraph (1) to delay
payment of interest until such time as the originator had
paid interest to the beneficiary in accordance with the un
derlying transaction. In favour of the proposal, it was stated
that the proposed paragraph (2 ter) did not interfere with
the underlying transaction since it did not establish an
obligation for the originator to pay interest but only estab
lished a mechanism by which the originator was
subrogated to the beneficiary in its rights against the liable
bank. After discussion, the Commission adopted the pro
posaL

80. With respect to paragraph (8) of article 16, it was
noted that the paragraph had been separated from the re
maining provisions of article 16 by the drafting group and
placed in a separate article entitled "Exclusivity of ~e~

edies". A drafting proposal was made that the exclUSIVIty
of remedies should be defined by reference to "non-com
pliance with the obligations dealt with in article 16" instead

17Ibid., para. 249.

of being defined by reference to "non-compliance with
articles 7 or 9", as suggested by the drafting group. After
discussion, the Commission agreed that the proposed word
ing would alter the scope of the provision. The Commis
sion adopted the text of the article as suggested by the
drafting group.

81. With respect to article 17, it was noted that, pursuant
to a decision by the Commission (see paragraph47 above),
the text of article 17(2) had been placed in a footnote. As
regards the opening words to that footnote, the Commis
sion was agreed that the reason for placing paragraph (2) in
a footnote was the lack of consensus on the inclusion of the
text of the paragraph in the Model Law itself. The text had
been placed in a footnote as a drafting suggestion for those
States that might wish to consider adding a provision re
lated to the discharge of the underlying obligation when
enacting the Model Law. The Commission was agreed
therefore that the opening phrase of the footnote should
read: "The Commission suggests the following text for
States that might wish to adopt it".

D. Adoption of the Model Law and
recommendation

82. The Commission, after consideration of the text of the
draft Model Law as revised by the drafting group,IS

18The articles of the draft Model Law as submitted to the Commission
by the Working Group were renumbered upon adoption of the Model Law
by the Commission. For the development of the draft articles in the
Working Group, see NCN.9/346.

No. of No. of No. of No. of
article in draft article article in draft article

Model Law before the Commission Model Law before the Commission

12(1) 11(1)
12(2) 11(2)

2(a) 2(a) 12(3) 11(3)
2(b) 2(b) 12(4) 11(4)
2(c) 2(c) 12(5) 11(5)
2(d) 2(d) 12(6) 11(6)
2(e) 2(e) 12(7) 11(6 bis)

2(f) 2(g) 12(8) 11(6 ter)

2(g) 2(h) 12(9) 11(6 bis)

2(h) 2(i) 12(10) 11(7)
2(i) 2(j) 12(11) 11(8)

2(j) new 12(12) 11 (8 bis)

2(k) 2(k) 12(13) 11(9)

2(l) 2(1)
2(m) 2(n) 13 12

3 2 bis 14 13

4 3 15 14

5 4 16 15

6 5 17(1) 16(1)
17(2) 16(2)

7 6 17(3) new
17(4) 16(3)

8 7 17(5) 16(4)
17(6) 16(6)

9 8 17(7) 16(7)

10 9 18 16(8)

11(1) 10(1) 19(1) 17(1)

11(2) 10(1 bis) 19(2) 17(3)

11(3) 10(1 ter)
11(4) 10(2) Y (note to

11(5) 10(4) chapter I) 18

11(6) 10(5)
11(7) 10(6) note to

article 19 17(2)
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adopted the following decision at its 484th meeting, on 15
May 1992:

The United Nations Commission on International
Trade Law,

Recalling its mandate under General Assembly reso
lution 2205 (XXI) of 17 December 1966 to further the
progressive harmonization and unification of the law of
international trade, and in that respect to bear in mind
the interests of all peoples, and in particular those of
developing countries, in the extensive development of
international trade,

Noting that an increasing number of payments in inter
national trade are carried out by means of credit transfers,
particularly as a result of the development of high-speed
international electronic funds transfer systems,

Recalling the publication of the Legal Guide on Elec
tronic Funds Transfers prepared by the Secretariat,3

Being of the opinion that the establishment of a model
law on international credit transfers that is acceptable to
States with different legal, social and economic systems
contributes to the development of harmonious interna
tional economic relations,

Being convinced that the UNCITRAL Model Law on
International Credit Transfers significantly contributes
to the establishment of a unified legal framework appli
cable to all international credit transfers, whether in
electronic or in paper-based form,

1. Adopts the UNCITRAL Model Law on Interna
tional Credit Transfers as it appears in annex I to the
report of its current session;

2. Requests the Secretary-General to transmit the
text of the UNCITRAL Model Law on International
Credit Transfers, together with the travaux prepara
toires from the twenty-fourth and twenty-fifth sessions
of the Commission, to Governments and other interested
bodies;

3. Recommends that all States give due considera
tion to the UNCITRAL Model Law on International
Credit Transfers when they enact or revise their laws, in
view of the current need for uniformity of the law appli
cable to international credit transfers.

Ill. INTERNATIONAL COUNTERTRADE

A. Introduction

83. At its twenty-first session, in 1988, the Commission
made a preliminary decision that it would be desirable to
prepare a legal guide on drawing up contracts in
countertrade transactions. 19

84. At its twenty-second session, in 1989, the Commis
sion considered the report entitled "Draft outline of the
possible content and structure of a legal guide on drawing

"Official Records of the General Assembly. Forty-third Session. Sup
plement No. 17 (A/43f17), paras. 32-35.

up international countertrade contracts" (NCN.9/322) and
decided to prepare such a legal guide.20

85. At its twenty-third session, in 1990, the Commission
considered several draft chapters of the legal guide (N
CN.9/332 and Add.1-7). The discussion in the Commission
is reflected in annex I to the report of the Commission on
the twenty-third session.21 There was general agreement in
the Commission with the overall approach taken in prepar
ing the draft chapters, both as to the structure of the legal
guide and as to the nature of the description and advice
contained therein.22 The Commission decided that the Sec
retariat should complete the preparation of the remaining
draft chapters and submit them to the Working Group on
International Payments.23

86. The Working Group on International Payments, at its
twenty-third session in September 1991, considered the
remaining draft chapters of the legal guide and draft illus
trative provisions (NCN.9IWG.IVIWP.51 and Add. 1-7).
The discussion in the Working Group is reflected in docu
ment NCN.9/357. The Working Group requested the Sec
retariat to revise the draft chapters of the legal guide and
present them to the Commission at the twenty-fifth session.

87. The Commission at its current session had before it
the following draft materials for the legal guide: the cover
ing report (NCN.91362); draft chapters "I. Introduction to
legal guide" (NCN.9/362/Add.l); "11. Scope and termi
nology of legal guide" (NCN.9/362/Add.2); "Ill. Contract
ing approach" (NCN.913621Add.3); "IV. Countertrade
commitment" (NCN.9/362/AddA); "V. General remarks
on drafting" (NCN.9/362/Add.5); "VI. Type, quality and
quantity of goods" (NCN.9/362/Add.6); "VII. Pricing of
goods" (NCN.9/362/Add.7); "VIII. Participation of third
parties" (NCN.9/362/Add.8); "IX. Payment" (NCN.9/
362/Add.9); "X. Restrictions on resale of countertrade
goods" (NCN.91362/Add.1O); "XI. Liquidated damages
and penalty clauses" (NCN.9/362/Add.1l); "XII. Security
for performance" (NCN.91362/Add.12); "XIII. Failure to
complete countertrade transaction" (NCN.9/362/Add.l3);
"XIV. Choice of law" (NCN.9/362/Add.14); "XV. Settle
ment of disputes" (NCN.9/362/Add.15); "Draft illustrative
provisions" (NCN.9/362/Add.16); and "Chapter summa
ries" (NCN.9/362/Add.17).

B. Discussion of text of draft Legal Guide

General discussion

88. The Commission expressed its appreciation to the
Working Group on International Payments and its Chair
man, Mc. MichaeI Joachim Bonell of Italy, for having pre
pared a draft text of a Legal Guide on International
Countertrade Transactions, which was generally favourably
received and regarded as an excellent basis for the discus
sion in the Commission.

20lbid., Forty-fourth Session, Supplement No. 17 (A/44fI7), paras. 245-

249.
2IIbid., Forty-fifth Session, Supplement No. 17 (A/45fI7).

22Ibid.. para. 16.
23Ibid., paras. 17 and 18.
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89. The Commission reiterated its conviction that the
Legal Guide, while not encouraging or discouraging the
conducting of international trade through countertrade,
would significantly assist parties from all regions of the
world to establish fair and balanced contractual relations
when they decided to engage in countertrade. The Commis
sion stressed the particular importance of the Legal Guide
for developing countries.

90. A number of observations were raised concerning the
translation of technical terms into languages other than
English. The Commission requested the Secretariat to re
view the text with a view to ensuring observance of usage
in current legal texts and international commerce. Where
translation of a term might be misunderstood, it was sug
gested to indicate in parentheses the term in the original
language. Where a term had a special meaning in one lan
guage only, it was said to be most appropriate to keep the
term in its original version. It was stressed that, as a general
policy, it was useful to follow the translations used in pre
vious UNCITRAL legal texts. The following examples of
terms whose translation should be reviewed were given:
barter (chapter 11, paragraph 14); goods (chapter 11, para
graph 28); standards (chapter VII, paragraph 11); joint ven
ture (chapter VII, paragraph 37); trust (chapter IX, para
graph 10); "swing" (chapter IX, paragraph 53); "best ef
forts" (chapter VIII, paragraph 19); termination (chapter
XI, paragraphs 18 and 28); "hold-harmless" clause (chapter
X, paragraph 24); liquidated damages and penalties (chap
ter XI); remedies (chapter XIII, sect. B).

Chapter I. Introduction to Legal Guide
(AlCN. 9/362/Add.l)

91. The Commission agreed to insert in paragraph 2, after
the third sentence, the following sentence: "Mr. Michael
Joachim Bonell of Italy served as chairman of the sessions
of the Commission and the Working Group devoted to the
drafting of the Legal Guide." Subject to that modification,
the chapter was approved.

Chapter II. Scope and terminology of Legal Guide
(AlCN.9/362/Add.2)

Section A

92. As a consequence of the Commission's decision to
insert in chapter VI three paragraphs concerning commit
ments to invest (see paragraph 99 below), the Commission
decided to insert in the third and fourth sentences of para
graph 2 a reference to investment. Subject to that modifica
tion, the Commission approved section A.

Sections R, C and D

93. The Commission approved the texts of the sections.

Section E

94. The Commission decided to include in paragraph 16
a reference to the fact that the supply of a production facil
ity usually required bank financing. Subject to that modifi
cation, the Commission approved section E.

Chapter Ill. Contracting approach (AlCN.9/362/Add.3)

95. The Commission adopted the proposal to refer in the
first sentence of paragraph 4 not only to the quantity of
goods but also to the quality of goods. Subject to that
modification, the Commission approved the chapter.

Chapter IV. Countertrade commitment
(AlCN.9/362/Add.4)

Sections A, R, C, D and F

96. It was decided to place the discussion contained in
section F, "Stage when commitment fulfilled", before sec
tion C, "Time period for fulfilment of the countertrade
commitment". Subject to that modification, the sections
were approved.

Section E

97. It was agreed to insert in paragraph 33, at the end of
the first sentence, text along the following lines: "or the
extent to which the components of the purchased goods
were produced locally ('local content' or 'local value
added')". Subject to that modification, the section was
approved.

Chapter V. General remarks on drafting
(AlCN. 9/362/Add.5)

98. The chapter was approved.

Chapter VI. Type, quality and quantity of goods
(AlCN.9/362/Add.6)

99. The Commission decided to add after paragraph 23
the following text:

"23 his. In some countertrade transactions, in particu
lar in some indirect offset transactions, it is agreed that
the exporter, i.e. the party committed to purchase goods,
may earn fulfilment credit by investment of capital.
Sometimes it is agreed that the exporter must fulfil a
specified part of the countertrade commitment through
investment.

"23 ter. It is advisable for the countertrade agreement
to define the type of investments that will count towards
fulfilment of the countertrade commitment. Eligible in
vestments may be defined, for example, by the size of
the capital and the form in which it is to be invested; the
jurisdiction in which the recipient of the investment
must be incorporated or have its place of business; the
type of business activities that must result from the in
vestment; the markets in which products or services of
the recipient of the investment are to be offered; the type
of technology to be used by the recipient of the invest
ment; or the ownership of the technology.

"23 quater. The parties may consider whether the ful
filment credit granted for an eligible investment is to
be equal to or different from the amount of the invest
ment (see chapter IV, 'Countertrade commitment', para-
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graphs 31 to 34). Furthennore, it may be considered
whether, in counting the amount of the investment to
wards fulfilment of the countertrade commitment, any
interest or dividend paid to a creditor or investor is to be
deducted."

100. Subject to the foregoing addition, the Commission
approved the chapter.

Chapter VII. Pricing of goods (AlCN.9/362/Add.7)

101. The Commission approved the chapter.

Chapter VIII. Participation of third parties
(AlCN.9/362/Add. 8)

102. The Commission approved the chapter.

Chapter IX. Payment (AlCN.9/362/Add.9)

103. The Commission approved the chapter.

Chapter X. Restrictions on resale of countertrade
goods (AlCN.9/362/Add.1O)

104. The Commission approved the chapter.

Chapter XI. Liquidated damages and penalty clauses
(AlCN.91362/Add.ll )

Title

105. A question was raised as to the appropriateness of
referring in the title to both liquidated damages clauses and
to penalty clauses. The concern behind that question was
that drawing a distinction between the two types of clauses
might be confusing to readers in legal systems that did not
distinguish between the two types of clauses. It was sug
gested that the title might be modified to read "Agreed sum
due upon failure of performance", based on the tenninol
ogy used by the Commission in the Uniform Rules on
Contract Clauses for an Agreed Sum due upon Failure of
Perfonnance. It was pointed out, however, that the present
title was intended to recognize the distinction made in
some legal systems between liquidated damages, as pre
assessments of the extent of damages due for failure to
perform, and penalty clauses as sanctions for failure to
perform. It was also noted that the same title was used in
the analogous chapter in the UNCITRAL Legal Guide on
Drawing up Contracts for the Construction of Industrial
Works (hereinafter referred to as the "Legal Guide on
Construction") and that uncertainty might arise from a di
vergence in this respect between the two legal guides.
Accordingly, after deliberation, the Commission decided to
retain the title in its present form.

Section A

106. No objections were raised to a proposal to invert the
order of paragraphs 1 and 2.

107. The Commission considered whether it would be ap
propriate to attempt to define and distinguish liquidated
damages and penalty clauses beyond what was contained in
paragraph 1. The generally held view was that this would
not be appropriate, in particular because a more extended
discussion of liquidated damages and penalty clauses
would be outside the focus of the Legal Guide, which was
confined to issues specific to countertrade.

108. It was suggested that mention should be made in
paragraph 6 of the possibility of compensating for non
perfonnance by the delivery of goods. Such an approach
might be helpful when the obligated party was short of
currency. The Commission was of the view that the gener
ally accepted function of liquidated damages and penalty
clauses was to provide monetary compensation. Neverthe
less, the Commission agreed that it would be useful for the
Legal Guide to point out that, in the event of a currency
shortage on the part of the party obligated to pay the agreed
sum, the parties were not precluded from agreeing that the
obligation to pay the agreed sum could be liquidated by
delivery of goods in an agreed quantity and quality.

109. The Commission agreed to a suggestion that men
tion should be added, in paragraph 7 or 12, of the require
ment in some legal systems that the amount stipulated in
the liquidated damages or penalty clause may not exceed
the amount of the underlying obligation, and of the prohi
bition in some legal systems of claims for damages for
failure to perform in cases covered by penalty clauses.

110. The Commission approved section A, subject to the
agreed-upon changes.

Sections B through F

111. The Commission approved sections B through F,
subject to the repositioning of paragraph 21 to follow para
graph 23.

Chapter XII. Security for performance
(AlCN.9/362/Add.12)

112. The Commission approved the chapter.

Chapter XIII. Failure to complete countertrade
transaction (AlCN.9/362/Add.13)

Sections A, C and D

113. The Commission approved the sections.

Section B

114. The Commission approved the section, subject to the
deletion of the last sentence of paragraph 9.

Chapter XIV. Choice of law (AlCN.9/362/Add.14)

Section A

115. The Commission agreed to reformulate paragraph 2
as follows: "Under the rules of private intemationallaw (in
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some legal systems referred to as 'conflict-of-Iaws' or
'choice-of-Iaw' rules) of most jurisdictions, the parties are
permitted by agreement to choose the applicable law.
Under some laws there are, however, some restrictions on
that choice. If the parties do not choose the applicable law,
the rules of private international law of the forum will
determine which law governs the legal relationship."

116. It was agreed to replace the second sentence of para
graph 5 by the following: "For example, most States do not
allow freedom of choice with respect to the question of
transfer of ownership of goods or disposition of funds held
in a bank."

117. Subject to the above changes, the Commission ap
proved the section.

Section B

118. The Commission agreed to delete in the sixth sen
tence of paragraph 10 the words "unless the parties have
chosen the applicable law". The Commission also agreed to
delete the penultimate sentence in paragraph 10.

119. The Commission decided to replace in the fourth
sentence of paragraph 12 the words "Under other systems"
by the words "Under most systems".

120. The Commission accepted the proposal to mention
in paragraph 15 that some States did not recognize the type
of agreement referred to in the first sentence of paragraph
15, and that under the law of those States the transaction
would be governed by the national law determined pursu
ant to the rules of private international law.

121. It was agreed to replace in the first sentence of para
graph 16 the words "In many national laws" by the words
"In most national laws".

122. Subject to the above changes, the Commission ap
proved the section.

Sections C and D

123. The Commission approved the sections.

Chapter xv. Settlement of disputes
(AlCN.9/362/Add.15)

Section A

124. The Commission agreed with the proposal to delete
in the fourth sentence of paragraph 2 the word "impartial".

125. The Commission agreed that the penultimate sen
tence of paragraph 17. should refer to paragraph 7, which
contained further discussion on rules in some States limit
ing the freedom of parties to enter into an arbitration agree
ment.

Sections Band C

126. The Commission approved the sections.

Section D

127. With respect to the discussion in the underlined sen
tence in paragraph 16, the Commission decided that the
sentence should be reformulated so as to avoid an errone
ous impression that an arbitral tribunal could enforce the
remedy of specific performance.

128. The Commission agreed to delete the words "In
general" at the beginning of the first sentence of para
graph 18.

129. The Commission agreed to add in the second sen
tence of paragraph 21, after the words "is not enforceable",
the words "as such", or words of the same meaning, so as
to make it clear that the award, while not being enforceable
in expedited proceedings similar to the proceedings for the
enforcement of judicial decisions, was binding on the par
ties as a contract.

130. As to the discussion in paragraph 36, it was pointed
out that article 1(3) of the Convention on the Recognition
and Enforcement of Foreign Arbitral Awards (New York,
1958) made it possible to limit the applicability of the
Convention to awards made in States parties to the Con
vention. The Commission was agreed that, in view of the
foregoing, the question whether a State was a party to the
Convention was one of the factors in choosing the place of
arbitration and that that factor should be reflected in para
graph 36.

131. The Commission decided that in paragraph 29
greater emphasis should be placed on the useful features of
the UNCITRAL Arbitration Rules.

132. Subject to the foregoing modifications, the Commis
sion approved the section.

Sections E and F

133. The Commission approved the sections.

Draft illustrative provisions (AlCN.9/362/Add.16)

134. The Commission decided to delete, in the text of the
footnote to paragraph 21 in chapter XIII, the words "physi
calor legal". Subject to that modification, the Commission
approved the draft illustrative provisions.

Chapter summaries (AlCN.9/362/Add.17)

135. The Commission requested the Secretariat to revise
the chapter summaries and reflect in them, where neces
sary, the changes made in the chapters of the Legal Guide.
Subject to those changes to be made, the Commission ap
proved the chapter summaries.

Index

136. The Commission noted that the Secretariat would
prepare an index to the Legal Guide.
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C. Decision of the Commission and recommendation
to the General Assembly

137. The Commission, at its 479th meeting on 12 May
1992, adopted the following decision:

The United Nations Commission on International
Trade Law,

Recalling its mandate under General Assembly reso
lution 2205 (XXI) of 17 December 1966 to further the
progressive harmonization and unification of the law of
international trade, and in that respect to bear in mind
the interests of all peoples, and in particular those of
developing countries, in the extensive development of
international trade,

Noting that an appreciable share of international trade
is carried out through countertrade transactions,

Being of the opinion that a legal guide on contractual
issues in international countertrade transactions will be
helpful to parties involved in such transactions, and in
particular to parties from developing countries,

1. Adopts the UNCITRAL Legal Guide on Interna
tional Countertrade Transactions;

2. Invites the General Assembly to recommend the
use of the Legal Guide for international countertrade
transactions;

3. Requests the Secretary-General to take effective
measures for the widespread distribution and promotion
of the use of the Legal Guide.

138. The Secretariat was requested to edit the text of the
Legal Guide adopted by the Commission and to publish it
expeditiously. The Commission expressed agreement with
statements emphasizing that, in view of the usefulness of
the Legal Guide in all regions of the world, the secretariat
of the Commission and other relevant units of the United
Nations Secretariat should take effective measures to pub
licize the Legal Guide worldwide.

139. The Commission decided that the publication con
taining the Legal Guide should set forth an invitation to
readers to communicate to the Secretariat their comments
on the Legal Guide.

IV. LEGAL PROBLEMS OF ELECTRONIC DATA
INTERCHANGE

140. At its twenty-fourth session, in 1991, the Commis
sion was agreed that the legal issues of electronic data in
terchange (ED!) would become increasingly important as
the use of ED! developed and that the Commission should
undertake work in that field. The Commission was agreed
that, given the number of issues involved, the matter
needed detailed consideration by a Working GroupY

141. At its current session, the Commission had before it
the report of the Working Group on International Payments
on the work of its twenty-fourth session (AlCN.9/360). As

"Ibid., Forty-sixth Session, Supplement No. 17 (N46/17). paras. 314
317.

requested by the Commission, the report contained recom
mendations for future work by the Commission with
respect to the legal issues of ED!. The report suggested that
any future work by the Commission in the field should be
aimed at facilitating the increased use of ED!. The report
also noted that the deliberations of the Working Group had
made it clear that there existed a need for legal norms to be
developed in the field of ED!. The report further suggested
that the review of legal issues arising out of the increased
use of ED! had also demonstrated that among those issues
some would most appropriately be dealt with in the form of
statutory provisions. Examples of such issues included:
formation of contracts; risk and liability of commercial
partners and third-party service providers involved in
ED! relationships; extended definitions of "writing" and
"original" to be used in an EDI environment; and issues
of negotiability and documents of title (AlCN.9/360,
para. 129).

142. The report also suggested that other issues arising
from the use of EDI were not ready for consideration in the
context of statutory provisions and would require further
study or further technical or commercial developments.
While it was generally felt by the Working Group that it
was desirable to seek the high degree of legal certainty and
harmonization provided by the detailed provisions of a
uniform law, it was also felt that care should be taken to
preserve a flexible approach to some issues where legisla
tive action might be premature or inappropriate. As an
example of such an issue, it was stated that it might be
fruitless to attempt providing legislative unification of rules
on evidence applicable to ED! messaging. It was stated in
the report that, on some such issues, the Commission might
deem it appropriate to undertake the preparation of legal
rules, legal principles or recommendations (AlCN.9/360,
para. 130).

143. The Working Group recommended that the Com
mission should undertake the preparation of legal norms
and rules on the use of ED! in international trade. The
Working Group was agreed that such norms and rules
should be sufficiently detailed to provide practical guid
ance to EDI users as well as to national legislators and
regulatory authorities. The Group also recommended that
the Commission, while it should aim at providing the great
est possible degree of certainty and harmonization, should
not, at that stage, make a decision as to the final form in
which those norms and rules would be expressed (AlCN.9/
360, para. 131).

144. As regards the possible preparation of a standard
communication agreement for worldwide use in interna
tional trade, the Working Group was agreed that, at least
currently, it was not necessary for the Commission to de
velop a standard communication agreement. However, the
Working Group noted that, in line with the flexible ap
proach recommended to the Commission concerning the
form of the final instrument, situations might arise where
the preparation of model contractual clauses would be re
garded as an appropriate way of addressing specific issues
(AlCN.9/360, para. 132).

145. The Working Group reaffirmed the need for close
cooperation between all international organizations active
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in the field. It was agreed that the Commission, in view of
its universal membership and general mandate as the core
legal body of the United Nations system in the field of
international trade law, should play a particularly active
role in that respect (NCN.9/360, para. 133).

146. At its current session, the Commission expressed its
appreciation for the work accomplished by the Working
Group. In line with the suggestions of the Working Group,
the Commission was agreed that there existed a need to
investigate further the legal issues of EDI and to develop
practical rules in that field. It was agreed, along the lines
suggested by the Working Group, that no decision should
be taken at this early stage as to the final form or the final
content of the legal rules to be prepared by the Commis
sion. In particular, it was agreed that, while some issues
would most appropriately be dealt with in the form of
statutory provisions, other issues might more appropriately
be dealt with through model contractual clauses.

147. After discussion, the Commission endorsed the
recommendation contained in the report of the Working
Group (NCN.9/360, paras. 129-133) and entrusted the
preparation of legal rules on EDI to the Working Group on
International Payments, which it renamed the Working
Group on Electronic Data Interchange.

148. The Commission also reaffirmed the need for active
cooperation between all international organizations active
in the field. The Commission decided that the Secretariat
should continue to monitor legal developments in other
organizations such as the Economic Commission for Eu
rope (ECE), the European Communities and the Interna
tional Chamber of Commerce (ICC), facilitate the ex
change of relevant documents between the Commission
and those organizations and report to the Commission and
its relevant Working Groups on the work accomplished
within those organizations.

V. PROCUREMENT

149. At its nineteenth session, in 1986, the Commission
decided to undertake work in the area of procurement as a
matter of priority and entrusted that work to the Working
Group on the New International Economic Order.25 The
Working Group commenced its work on the topic at its
tenth session (1988), and continued work at the eleventh,
twelfth, thirteenth and fourteenth sessions; the reports of
those sessions are contained in documents NCN.9/315, N
CN.9/331, NCN.9/343, NCN.9/356 and NCN.9/359, re
spectively.

150. At its current session, the Commission had before it
the reports of the Working Group on the work of its thir
teenth session, held in New York from 15 to 26 July 1991
(NCN.9/356), and of its fourteenth session, held at Vienna
from 2 to 13 December 1991 (NCN.9/359). The report of
the fourteenth session indicated that the Working Group
was nearing the completion of its work on the draft Model
Law (NCN.9/359, para. 248).

25Ibid., Forty-first Session, Supplement No. 17 (A/41117), para. 243.

151. The Commission noted with approval that it was the
intention of the Working Group to submit the draft Model
Law to the twenty-sixth session of the Commission in 1993
for finalization and adoption and that, in that light, the
Working Group expected to complete work on the draft
Model Law at its fifteenth session (scheduled to take place
in New York from 22 June to 2 July 1992). The Commis
sion agreed to a request from the Working Group to author
ize a sixteenth session of the Working Group, to be held at
Vienna from 5 to 16 October 1992, in the event that the
Working Group did not complete its work at the fifteenth
session. It was noted that, even if a sixteenth session were
to prove necessary, sufficient time would remain to circu
late the draft Model Law for comments prior to the twenty
sixth session of the Commission.

152. The Commission accepted the recommendation of
the Working Group that priority should be given to the
preparation of a commentary aimed at giving guidance to
legislatures preparing legislation based on the Model Law,
but that the preparation of that commentary should not
delay the completion of the Model Law. The Commission
also noted that the draft commentary would be prepared by
the Secretariat and that a small and informal ad hoc work
ing party of the Working Group would be convened to
review the draft commentary.

153. Noting that the preparation of a Model Law on pro
curement was particularly timely and urgently needed in
view of the fact that an increasing number of States were
considering reform of their procurement laws, the Commis
sion expressed appreciation for the work performed by the
Working Group so far and requested it to proceed with its
work expeditiously, with a view to consideration of the
draft Model Law by the Commission at its next session.

VI. GUARANTEES AND STAND-BY LETTERS
OF CREDIT

154. The Commission, at its twenty-second session, held
in 1989, decided that work on a uniform law on guarantees
and stand-by letters of credit should be undertaken, and
entrusted that task to the Working Group on International
Contract Practices.26

155. The Working Group had commenced its work on the
topic at its thirteenth session by considering possible issues
of a uniform law. At its fourteenth and fifteenth sessions,
the Working Group had examined draft articles 1 to 7 of
the uniform law and further issues to be dealt with in a
uniform law. The reports of those sessions of the Working
Group are contained in documents NCN.9/330, NCN.9/
342 and NCN.9/345.

156. At its current session, the Commission had before it
the reports of the Working Group on the work of its six
teenth and seventeenth sessions (NCN.9/358 and NCN.9/
361). The Commission noted that the Working Group had
during its sixteenth session examined draft articles 1 to 13
and during its seventeenth session draft articles 14 to 27 of
the unifonn law prepared by the Secretariat.

26Ibid., Forty-fourth Session, Supplement No. 17 (A/44/17), para. 244.
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157. The Commission noted that the Working Group had
requested the Secretariat to prepare, on the basis of the
deliberations and conclusions of the Working Group, a
revised draft of articles 1 to 27 of the uniform law. The
Commission further noted that, when discussing the appro
priateness of including provisions on conflicts of law and
jurisdiction in the uniform law, the Working Group had
requested the Secretariat to continue consulting with the
Hague Conference on Private International Law on possi
ble methods of cooperation in that field.

158. The Commission expressed its appreciation for the
progress made by the Working Group so far and requested
it to continue carrying out its task expeditiously.

VII. INCOTERMS 1990

159. At its twenty-fourth session, in 1991, the Commis
sion had considered a request from the Acting Secretary
General of the International Chamber of Commerce (ICC)
that the Commission should consider endorsing
INCOTERMS 1990 for worldwide use. In order to allow
consideration of that request, the Commission had before it
the text of INCOTERMS 1990 (NCN.9/348). It was
recalled that the Commission, atits second session in 1969,
had endorsed INCOTERMS 1953. Reference was made to
the importance of INCOTERMS as a widely used practical
tool and to the need for wider awareness of INCOTERMS.
Furthermore, appreciation was expressed for the efforts
made by ICC to revise INCOTERMS in order to stay
abreast of changes in transportation techniques and trade
documentation. However, while at the twenty-fourth ses
sion several delegations had indicated their desire to
endorse the text of INCOTERMS, some delegations had
indicated that, owing to the fact that late publication of
document NCN.9/348 had prevented them from carrying
out the consultations required prior to endorsement, they
had not been prepared to endorse the text of INCOTERMS
at that session. The Commission regretfully felt obliged to
postpone consideration of endorsement until the current
session.

160. At its current session, the Commission was agreed
that INCOTERMS 1990 succeeded in providing a modern
set of international rules for the interpretation of the most
commonly used trade terms in international trade. The
Commission noted with appreciation that the new method
of presenting INCOTERMS 1990 facilitated their reading
and understanding. Several delegations reported that
INCOTERMS 1990 were already widely used in their
countries. The Commission expressed its appreciation of
the continuing cooperation which the Commission had
enjoyed with ICC.

161. At its 480th meeting, on 12 May 1992, the Com
mission adopted the following decision endorsing
INCOTERMS 1990:

The United Nations Commission on International
Trade Law,

Expressing its appreciation to the International
Chamber of Commerce for having transmitted to it the
revised text of INCOTERMS, which was approved by

the Commercial Practices Commission of the Interna
tional Chamber of Commerce and entered into force on
1 July 1990, and for requesting the Commission to con
sider endorsing INCOTERMS 1990 for worldwide use,

Congratulating the International Chamber of Com
merce on having made a further contribution to the
facilitation of international trade by revising INCO
TERMS to take account of changes in transportation
techniques and to adapt the terms to the increasing use
of electronic data interchange,

Noting that INCOTERMS constitute a valuable con
tribution to the facilitation of international trade,

Commends the use of INCOTERMS 1990 in interna
tional sales transactions.

VIII. CASE LAW ON UNCITRAL TEXTS (CLOUT)

162. At its twenty-first session (1988), the Commission
decided to establish a system for collecting and disseminat
ing information on court decisions and arbitral awards re
lating to normative texts emanating from the work of the
Commission.27 At the current session it was reported that
the Secretariat had established the system. It was explained
that the system relied on national correspondents desig
nated by those States adhering to a Convention or having
enacted legislation based on a Model Law. The Commis
sion was informed that the features of the system were
explained in detail in the User Guide that would be pub
lished together with the first batch of abstracts of court
decisions, which related to the United Nations Convention
on Contracts for the International Sale of Goods (Vienna,
1980) and the UNCITRAL Model Law on International
Commercial Arbitration (1985).

163. The Commission noted with appreciation and satis
faction that the case collection system had been established
and congratulated the national correspondents and the Sec
retariat on the work that had been done so far in relation to
the establishment of the system. The Commission further
urged States to cooperate with the Secretariat in the opera
tion of the system, and in particular to appoint national
correspondents, on whose work the operation of the system
was dependent.

IX. COORDINATION OF WORK

164. The Commission had before it a note by the Secre
tariat on assistance by multilateral organizations and bilat
eral aid agencies in the modernization of commercial laws
in developing countries (NCN.9/364). The note reported
that a number of multilateral organizations and bilateral aid
agencies were involved in rendering assistance in activities
whose objective was the modernization of commercial law
in developing countries. The assistance rendered typically
took the form of the provision of experts, as well as of
funding to be used in the execution of projects. It was
further noted that those activities concentrated on the
modernization and development of legislation in the fol-

27Ibid., Forty-third Session, Supplement No. 17 (N43/17), paras. 98
109.
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lowing areas: investment laws; intellectual property law;
maritime legislation; and laws and regulations in areas such
as taxation, insurance, customs, procurement and export
and import trade.

165. The note by the Secretariat recommended that, in
view of the fact that the activities of multilateral organiza
tions and bilateral aid agencies could play a significant role
in the development of international trade law and that that
work had implications for the harmonization of interna
tional trade law, the Commission might wish to request the
Secretariat to continue to monitor the work of those organi
zations in that area. Further, the Commission might wish to
recommend to those multilateral organizations and bilateral
aid agencies thus far not involved in that kind of work to
consider taking a more active part in such activities and to
consider including such activities in the terms of reference
of their work. In addition, the Commission might wish to
urge that there should be greater cooperation and consulta
tion between UNCITRAL and the multilateral organiza
tions and bilateral aid agencies when those organizations
carried out projects designed to modernize commercial law
in developing countries.

166. A concern was expressed that the type of note before
the Commission should not mean that the Secretariat might
not in the future prepare reports on the current activities of
other organizations related to the harmonization and unifi
cation of international trade law such as those that had been
prepared in the past. It was explained that the preparation
of such "current activities" reports had taken place at inter
vals and that such a report would again be prepared in the
near future. It was noted that, in between such reports, the
Secretariat had in the past prepared reports that focused on
special issues and that the note before the Commission was
one such special report.

167. The Commission noted with appreciation the efforts
of the Secretariat to monitor the activities of multilateral
organizations and bilateral aid agencies relating to the
modernization of commercial laws in developing countries.

X. STATUS OF CONVENTIONS

168. The Commission considered the status of signatures,
ratifications, accessions and approvals of conventions that
were the outcome of its work, that is, the Convention on
the Limitation Period in the International Sale of Goods
(New York, 1974) ("the Limitation Convention"), the Pro
tocol amending the Limitation Convention (Vienna, 1980),
the United Nations Convention on the Carriage of Goods
by Sea, 1978 (Hamburg) ("the Hamburg Rules"), the
United Nations Convention on Contracts for the Interna
tional Sale of Goods (Vienna, 1980) ("the United Nations
Sales Convention"), the United Nations Convention on
International Bills of Exchange and International Promis
sory Notes (New York, 1988) ("the UNCITRAL Bills and
Notes Convention") and the United Nations Convention on
the Liability of Operators of Transport Terminals in Inter
national Trade (Vienna, 1991) ("the United Nations Termi
nal Operators Convention"). The Commission also consid
ered the status of the Convention on the Recognition and
Enforcement of Foreign Arbitral Awards (New York,

1958). In addition, the Commission took note of the juris
dictions that had enacted legislation based on the
UNCITRAL Model Law on International Commercial Ar
bitration ("the UNCITRAL Model Arbitration Law"). The
Commission had before it a note by the Secretariat on the
status of those Conventions and of the Model Law as at 23
April 1992 (NCN.9/368).

169. The Commission was pleased to note that, since the
report submitted to the Commission at its twenty-fourth
session (1991), Romania and Uganda had ratified the Limi
tation Convention and its amending Protocol. As a result of
those actions, 10 States were currently parties to the Limi
tation Convention as amended by the Protocol, while 3
States were parties to the unamended Convention.

170. The Commission took pleasure in noting that one
additional State, namely Zambia, had acceded to the Ham
burg Rules, bringing the total number of parties to 20. As
a result, the Convention would come into force for all
parties thereto on 1 November 1992.

171. With respect to the United Nations Sales Conven
tion, the Commission noted with satisfaction that Ecuador
and Uganda had become parties to the Convention, and that
Canada had, to this point, extended the application of the
Convention to all Provinces and Territories except Yukon.

172. The Commission noted with pleasure the accession
of Bangladesh, Latvia and Uganda to the Convention on
the Recognition and Enforcement of Foreign Arbitral
Awards.

173. The Commission noted with pleasure that the United
States of America had signed the United Nations Terminal
Operators Convention.

174. With respect to the UNCITRAL Arbitration Model
Law, the Commission noted with pleasure that legislation
based on the Model Law had been enacted in Finland.

175. Representatives and observers of a number of States
reported that official action was being taken with a view to
adherence to the United Nations Sales Convention, the
Limitation Convention as amended by the Protocol, the
Hamburg Rules, the UNCITRAL Bills and Notes Conven
tion, and to adoption of legislation based on the
UNCITRAL Model Arbitration Law.

XI. TRAINING AND ASSISTANCE

176. The Commission had before it a note by the Secre
tariat that set out the activities that had been carried out in
respect of training and assistance during the period be
tween the twenty-fourth and the current session of the
Commission as well as possible future activities in that
field (NCN.9/363). The note indicated that since the state
ment of the Commission at its twentieth session (1987),
"that training and assistance was an important activity of
the Commission and should be given a higher priority than
it had in the past",28 the Secretariat had endeavoured to

28Ibid., Forty-second Session. Supplement No. 17 (A/42/17), para. 335.
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devise a more extensive programme of training and assist
ance than had been previously carried out. In doing so the
Secretariat had kept in mind the decision of the Commis
sion at its fourteenth session in 1981, that a major purpose
of the training and assistance activities should be the pro
motion of the texts that had been prepared by the Commis
sion.29

177. As announced to the twenty-fourth session of the
Commission in 1991,30 a regional seminar on international
trade law, organized jointly by the UNCITRAL secretariat
and the South Pacific Forum secretariat, was held at the
Forum secretariat headquarters in Suva, Fiji, from 21 to 25
October 1991. The seminar was organized for the South
Pacific States. Sixteen participants, who were mainly sen
ior government officials and therefore well placed in their
respective countries to influence decisions relating to ac
ceptance of UNCITRAL texts, attended the seminar. They
were from the following States members of the South Pa
cific Forum: Australia, Cook Islands, Fiji, Kiribati, Micro
nesia (Federated States of), Nauru, Papua New Guinea,
Solomon Islands, Tonga, Tuvalu and Vanuatu.

178. The Forum secretariat provided the facilities neces
sary for the holding of the seminar, which was financed by
a grant from the Government of Australia and by funds
from the UNCITRAL Trust Fund for Symposia. Australia
further supported the seminar by providing two lecturers;
the other lecturers were a Canadian consultant, a lawyer
from the region and two members of the secretariat of the
Commission. The seminar considered the conventions and
other legal texts prepared by the Commission.

179. A seminar on international commercial arbitration
was held in Mexico City from 20 to 21 February 1992. The
seminar was jointly organized by the Mexican Ministry of
External Relations and the secretariat of the Commission.
Lectures were given by four Mexican experts, a consultant
and a member of the secretariat of the Commission. The
lectures were on various legal texts, including the
UNCITRAL Model Arbitration Law and the UNCITRAL
Arbitration Rules, and on various issues of international
arbitration practice. The seminar was attended by about 80
ministry officials, practitioners and law teachers.

180. The Commission was informed that the Secretariat
expected to intensify even further its efforts to organize or
co-sponsor seminars and symposia on international trade,
especially for developing countries. It was reported that, as
announced at the twenty-fourth session of the Commis
sion3l and in view of the interest shown in the Fourth
UNCITRAL Symposium and the advantages of holding
symposia in connection with the sessions of the Commis
sion when they were held at the location of the Commis
sion's secretariat at Vienna, it was intended to organize the
Fifth UNCITRAL Symposium on International Trade Law
on the occasion of the twenty-sixth session of the Commis
sion, in June 1993.

181. It was reported that the Secretariat had received re
quests to hold seminars from various States in Africa, Asia

29Ibid., Thirty-sixth Session, Supplement No. 17 (A/36/17), para. 109.

JOIbid., Forty-sixth Session, Supplement No. 17, para. 338.

"Ibid., para. 337.

and Latin America and that tentative plans had been made
for organizing in November 1992 a series of national semi
nars in Indonesia, the Philippines and possibly Malaysia
and Thailand. It was also reported that another such series
might next be organized in some countries of Latin
America. It was suggested that the Secretariat should con
sider extending that series of seminars to Africa. It was
explained that the Secretariat planned to extend such semi
nars to Africa depending on the availability of funds. It was
further explained that the Secretariat had held seminars in
Africa in previous years: Lesotho (1988), Guinea (1990)
and Cameroon (1991).

182. The Secretariat was of the view that country semi
nars were relatively cost-effective from a financial point of
view, since the only expense was normally the travel cost
of lecturers. However, country seminars required a signifi
cantly greater expenditure of time for each country than did
regional seminars. Therefore an appropriate balance be
tween regional seminars and country seminars would de
pend to some degree on the balance between the financial
resources available to the Secretariat and the amount of
time that could be devoted to the organization and holding
of such seminars.

183. The Secretariat reported that awareness of the
UNCITRAL legal texts among many countries, in particu
lar developing countries, was resulting in increasing re
quests for technical assistance from individual Govern
ments and regional organizations. The Secretariat had been
requested on a number of occasions to consult with indi
vidual countries during their consideration of UNCITRAL
texts. In addition, requests from regional organizations on
matters that ranged from review of laws of member States
with a view to harmonization and possible unification to
provision of a consultant had been received.

184. It was noted that the programme of training and
assistance, in particular the holding of regional seminars,
depended on the continued availability of sufficient finan
cial resources. It was pointed out that no funds for the
travel of participants and lecturers had been provided for in
the regular budget. As a result, expenses had to be met by
voluntary contributions to the UNCITRAL Trust Fund for
Symposia. The contributions made to the UNCITRAL
Trust Fund for Symposia on a multi-year basis had been ·of
particular value because they had permitted the Secretariat
to plan and finance the programme without the need to
solicit funds from potential donors for each individual ac
tivity. Such contributions had been received from Canada
and Finland. In addition, the annual contribution from
Switzerland had been used for the seminar programme.
Other financial contributions had been made by Australia
and France. A view was expressed that the Commission
should look at the possibility of raising funds from other
sources such as foundations and the private sector to sup
port its training and assistance programme. It was further
suggested that Governments in developing countries should
be encouraged to seek funding to supplement the efforts of
UNCITRAL.

185. The Commission expressed its appreciation to all
those who had participated in the organization of
UNCITRAL seminars, and in particular to those that had
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given financial assistance to the programme of seminars
and the UNCITRAL Trust Fund for Symposia. The Com
mission also expressed its appreciation to the Secretariat
for its efforts to conduct an expanded programme of semi
nars and symposia.

XII. RELEVANT GENERAL ASSEMBLY
RESOLUTIONS AND OTHER BUSINESS

A. General Assembly resolution on the work of the
Commission

186. The Commission took note with appreciation of
General Assembly resolution 46/56 of9 December 1991 on
the report of the United Nations Commission on Interna
tional Trade Law on the work of its twenty-fourth session.
In particular, the Commission took note of the request by
the General Assembly that the Fifth Committee, in order to
ensure full participation by all Member States, consider
granting travel assistance, within existing resources, to the
least developed countries that are members of.the Commis
sion, as well as, on an exceptional basis, to other develop
ing countries that are members of the Commission at their
request, in consultation with the Secretary-General, to en
able them to participate in the sessions of the Commission
and its working groups. The Commission further took note
of the recommendation of the General Assembly, ex
pressed in paragraph 3 of resolution 46/56 B, that the
Commission rationalize the organization of its work and
consider, in particular, the holding of consecutive meetings
of its working groups, and of the Assembly's request, in
paragraph 4 of the same resolution, that the Commission
submit a report on the implementation of the resolution to
the Assembly at its forty-seventh session.

187. The Commission considered the recommendation of
the General Assembly contained in paragraph 3 of resolu
tion 46/56 B. It was observed that the Commission had on
two previous occasions, at its twenty-first session (1988)
and at its twenty-third session (1990), considered the ra
tionalization of its working methods, including the issue of
whether the holding of consecutive meetings for its work
ing groups was practicable and whether it could result in
savings on the cost of the travel expenses for delegations to
UNCITRAL meetings. The Commission had concluded
that the holding of consecutive meetings for its working
groups was impracticable. It was noted that because of the
nature of the work assigned to each working group, delega
tions were normally composed of different experts. The
holding of consecutive working group meetings would not
result in a lesser number of experts travelling to such meet
ings and would not therefore result in savings on travel
costs for delegations. It was further observed that even
where the same experts might be able to travel to more than
one working group meeting, the length of time that the
experts might be required to be away from their duty sta
tions, if working group meetings were to be consecutive,
might be too long. Many experts might not be able to af
ford long periods of absence from their work. Moreover, it
was observed that such a practice might encourage States
to keep the same experts already attending one working
group meeting for the following one, notwithstanding that

those experts might not be the appropriate ones, to the
detriment of the work of the Commission.

188. The Commission further observed that the holding
of consecutive working group meetings would not result in
saving on staff travel costs since different members of the
UNCITRAL secretariat were normally assigned to service
each working group. The members of the secretariat were
customarily involved in the preparation of background re
search studies analysing various aspects of the subject un
der consideration by the working group to which they were
assigned. It was noted that it would be impracticable to
assign a member of staff who had not been involved in the
preparation of documents relating to a particular working
group to service that working group. The holding of con
secutive working group meetings would not therefore re
sult in a reduction in the number of members of the secre
tariat travelling to such meetings. It was suggested that the
Commission should continue to consider its working meth
ods and the rationalization of its work (see paragraph 187).

189. The Commission was in general agreement with ef
forts to find ways and means by which assistance could be
given to developing countries, in particular to the least
developed countries, as well as, on an exceptional basis, to
other developing countries that were members of the Com
mission, at their request, in consultation with the Secretary
General, to enable them to participate in the sessions of the
Commission and its working groups. The view was ex
pressed that such assistance would have to be considered in
the context of the overall budget. It was also stated that
recommendations on the subject might require considera
tion by the Fifth Committee of the General Assembly.

B. UNCITRAL Congress on International Trade
Law (New York, 18-22 May 1992)

190. The Commission recalled its decision taken at its
twenty-fourth session to entrust the Secretariat with the
task of organizing, in the context of the current, twenty
fifth, session of the Commission a Congress on Interna
tional Trade Law.32 The Commission also recalled that the
Congress was to be a contribution by the Commission to
the activities of the United Nations Decade of International
Law.

191. The Commission noted with appreciation the prepa
rations by the Secretariat for the Congress, which was
to take place during the third week of the Commission's
session, that is, from 18 to 22 May 1992. It was noted
that, after publishing the preliminary programme for the
Congress in January 1992 (NCN.9/1992/lNF.1), the Sec
retariat had published the final programme on 8 May
(NCN.9/1992/INF.2). The Commission was pleased that
participants had been invited to consider the accomplish
ments achieved in the progressive unification and harmo
nization of international trade law during the past 25 years
and the needs that could be foreseen for the next 25 years.
It was appreciated that over 60 speakers from different
regions and legal systems would present a panoramic view
of developments in major areas of international com-

32Ibid., paras. 343-349.



24 Yearbook of the United Nations Commission on International Trade Law, 1992, Vol. XXIII

mercial law, and the Commission expressed gratitude to
those speakers for their readiness to contribute to the Con
gress.

192. It was noted that the sessions of the Congress
would be devoted to the following areas: process and
value of unification of commercial law; sale of goods;
supply of services; payments, credits and banking; elec
tronic data interchange; transport; dispute settlement; and
the future role of UNCITRAL. The Commission approved
the practice-oriented approach of the Congress in that it
would provide to practising lawyers, corporate counsel,
ministry officials, judges, arbitrators, teachers of law and
other users of uniform legal texts: (a) up-to-date informa
tion and practical guidance concerning principal legal
texts of universal relevance; (b) an opportunity to express
their opinion on the current state of the unification of the
laws and rules governing world commerce; and (e) a
forum in which to voice their practical needs as a basis for
future work by the Commission and other formulating
agencies.

C. Time period for signing a convention

193. It was observed that, in the case of the United Na
tions Convention on the Liability of Operators of Transport
Terminals in International Trade (Vienna, 1991), States had
been given about one year within which to sign the Con
vention. It was further observed that signature of a conven
tion was in many States an important step leading towards
adherence to a convention. It was pointed out that the pro
cess of consultations that had to precede a signature often
required more time than one year and that, in future con
ventions, it would be preferable to provide for a longer
period, perhaps two years, for signing them. It was further
recommended that the Secretariat, several months before
the expiry of the time period for signature, should remind
the States of the approaching deadline. Such a reminder
might be useful in that it might accelerate the process of
consideration of the convention and increase the number of
States that would eventually adhere to the convention.

D. Bibliography

194. The Commission noted with appreciation the bibli
ography of recent writings related to the work of the Com
mission (NCN.9/369).

E. Date and place of the twenty-sixth session of the
Commission

195. It was decided that the Commission would hold its
twenty-sixth session from 7 to 25 June 1993 at Vienna.

F. Sessions of the working groups

196. It was decided that the Working Group on Interna
tional Contract Practices would hold its eighteenth session
from 30 November to 11 December 1992 at Vienna. As to
the nineteenth session of the Working Group, the Commis
sion expressed a preference for the session to be held from
19 to 30 April 1993 in New York, although the Commis
sion noted that it might be necessary to hold the session
from 12 to 23 April 1993 in New York.

197. The Commission noted that the Working Group on
the New International Economic Order would hold its fif
teenth session from 22 June to 2 July 1992 in New York.
The Working Group expected to complete its preparation
of the draft Model Law on Procurement at that session. It
was decided that the Working Group might hold its six
teenth session from 5 to 16 October 1992 at Vienna if, in
the judgement of the Working Group, its progress in re
spect of the preparation of the draft Model Law on Pro
curement so warranted.

198. The Commission, recalling its decision to rename
the Working Group on International Payments the Working
Group on Electronic Data Interchange to reflect the topic
currently being dealt with by the Working Group (see para
graph 147 above), noted that the Working Group would not
hold its session from 31 August to 11 September 1992 in
New York as originally planned; instead, the session would
be held from 4 to 15 January 1993 in New York.

ANNEX I

[Annex I, which contains the UNCITRAL Model Law on Inter
national Credit Transfers, is reproduced in part three, n, of this
Yearbook].

ANNEX 11

[Annex n, which contains the list of documents before the
Commission at its twenty-fifth session, is reproduced in part
three, VI, of this Yearbook.]

B. United Nations Conference on Trade and Development (UNCTAD):
extract from the report of the Trade and Development Board on the first

part of its thirty-ninth session (TD/B/39(1)/1S)

HB. Progressive development ofthe law ofinternational trade; twenty-fifth annual report
of the United Nations Commission on International Trade Law (agenda item 10(b)

"Action by the Board

"449. At its 809th meeting, on 29 September 1992, the Board took note of the report
of the United Nations Commission on International Trade Law on its twenty-fifth session
(N47/17), which had been circulated to the Board under cover of a note by the
UNCTAD secretariat (TD/B/39(l)/6)."
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C. General Assembly: report of the United Nations Commission on International Trade Law on the
work of its twenty-fifth session: report of the Sixth Committee (A/47/586)

I. INTRODUCTION

1. The item entitled "Report of the United Nations Com
mission on International Trade Law on the work of its
twenty-fifth session" was included in the provisional
agenda of the forty-seventh session of the General Assem
bly pursuant to Assembly resolutions 46/56 A and B of
9 December 1991.

2. At its 3rd plenary meeting, on 18 September 1992, the
General Assembly, on the recommendation of the General
Committee, decided to include the item in its agenda and to
allocate it to the Sixth Committee.

3. In connection with the item, the Sixth Committee had
before it the following documents:

(a) Report of the United Nations Commission on Inter
national Trade Law on the work of its twenty-fifth session;!

(b) Report of the Secretary-General on the granting of
travel assistance to least developed and other developing
countries that are members of the United Nations Commis
sion on International Trade Law (N47/454);

(c) Letter dated 6 October 1992 from the Chairman of
the Sixth Committee to the Chairman of the Fifth Commit
tee (NC.6/47/4);

(d) Letter dated 12 October 1992 from the Chairman of
the Fifth Committee to the Chairman of the Sixth Commit
tee (NC.6/4717).

4. The Sixth Committee considered the item at its 3rd to
5th, 9th and 37th meetings, on 23 and 24 September, 6
October and 19 November 1992. The summary records of
those meetings (NC.6/47/SR.3-5, 9 and 37) contain the
views of the representatives who spoke on the item.

'Official Records of the General Assembly, Forty-seventh Session,
Supplement No. 17 (A/47/17).

5. At the 3rd meeting, on 23 September, Mr. Jose Marla
Abascal Zamora (Mexico), Chairman of the United Nations
Commission on International Trade Law at its twenty-fifth
session, introduced the Commission's report on the work
of that session. At the 5th meeting, on 24 September, the
Chairman of the Commission made a closing statement.

. n. CONSIDERATION OF DRAFT RESOLUTION
NC.6/47/LA/REV.1

6. At the 37th meeting, on 19 November, the representa
tive of Austria introduced a draft resolution entitled "Re
port of the United Nations Commission on International
Trade Law on the work of its twenty-fifth session" (NC.6/
47/LA/Rev.l), sponsored by Argentina, Austria, Brazil,
Chile, Czechoslovakia, Denmark, Egypt, Finland, Greece,
Guinea, Hungary, Kenya, Morocco, Myanmar, Nigeria,
Norway, Poland, Spain, Sweden, Thailand, Turkey and
Uruguay, later joined by Belarus, Cyprus, Colombia,
France, Germany, India, Indonesia, Italy, Mexico and Rus
sian Federation.

7. At the same meeting, the Committee adopted draft
resolution NC.6/47/LA/Rev.1 without a vote (see para
graph 9).

8. The representative of Canada made a statement in ex
planation of position after the adoption of the draft resolu
tion.

Ill. RECOMMENDATION OF THE SIXTH
COMMITTEE

9. The Sixth Committee recommends to the General As
sembly the adoption of the following draft resolution:

[The text is not reproduced in this section. The draft reso
lution was adopted, with editorial changes, as General
Assembly resolution N47/34 (see Section D below)]

D. General Assembly resolution 47/34 of 25 November 1992

47/34. Report of the United Nations Commission on Inter
national Trade Law on the work of its twenty-fifth
session

The General Assembly,

Recalling its resolution 2205 (XXI) of 17 December
1966, by which it created the United Nations Commission
on International Trade Law with a mandate to further the
progressive harmonization and unification of the law of in
ternational trade and in that respect bear in mind the interests
of all peoples, in particular those of developing countries, in
the extensive development of international trade,

Reaffirming its conviction that the progressive harmoniza
tion and unification of international trade law, in reducing or
removing legal obstacles to the flow of international trade,

especially those affecting the developing countries, would
significantly contribute to universal economic cooperation
among all States on a basis of equality, equity and common
interest and to the elimination of discrimination in interna
tional trade and, thereby, to the well-being of all peoples,

Stressing the value of participation by States at all levels
of economic development and from different legal systems
in the process of harmonizing and unifying international
trade law,

Having considered the report of the United Nations
Commission on International Trade Law on the work of its
twenty-fifth session,l

'Official Records of the General Assembly, Forty-seventh Session, Sup
plement No. 17 (A/47/17).
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INTRODUCTION

1. At its twenty-fourth session the Commission consid
ered 15 of the 18 articles of the draft Model Law on Inter
national Credit Transfers that had been prepared by the

Working Group on International Payments. In preparation
for the completion of the consideration of the draft Model
Law by the Commission, the Secretariat has reviewed the
articles already adopted in the Model Law to identify
potential problems of a technical variety. In many cases the
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problems that have been identified are of a drafting nature.
In other cases they are of a substantive nature, at times
involving fundamental policy considerations.

2. The most important problems that the Secretariat has
identified relate to the various time periods established by
the Model Law. In order to make clear the issues involved,
part one of this note sets out the scheme for the time pe
riods in some detail and refers to problems with that
scheme that the Commission may wish to consider; in
some cases solutions for those problems are suggested.
Other problems identified by the Secretariat are set forth in
part two of this note.

I. TIME PERIODS

3. The Model Law establishes time periods during which
the receiving bank must perform a certain number of ac
tions. Those time periods are interrelated, which in many
cases makes them difficult to understand. The basic time
period from which other time periods must be calculated is
the "execution period".

A. Definition and length of execution period

1. Definition of "execution period", article 2(k)

4. As adopted by the Commission at its twenty-fourth
session, article 2(k) provides:

"'Execution period' means the period of one or two days
beginning on the first day that a payment order may be
executed under article 10(1) and ending on the last day
on which it may be executed under that article, on the
assumption that it is accepted on receipt."

5. The Commission may wish to attempt to find a clearer
formulation. For example, the execution period might be
said to end "at the end of' the last day on which it may be
executed. Secondly, the meaning of the last phrase, "on the
assumption that it is accepted on receipt", may not be clear
(see below, paragraphs 11, and 24 to 28).

6. The definition, like the obligation on which it depends
contained in article 10(1), encompasses three separate fact
situations dealt with below: (i) the payment order contains
no indication as to when it is to be executed and it is
accepted in normal course, (ii) the payment order is
deemed to be accepted under article 6(2)(e) or 8(l)(h), and
(iii) the payment order contains an indication as to when it
is to be executed.

2. Execution period of payment order accepted in
normal course

7. Article 1Q( 1) provides that a payment order that con
tains no indication as to when it is to be executed must be
executed not later than the banking day after the banking
day it is received. Thus, the normal execution period is two
banking days in length.

8. Although the current text was adopted by the Commis
sion at its twenty-fourth session, the rule that the normal
execution period would begin on receipt of the payment
order by the receiving bank dates from the earliest drafts of
the Model Law. The rule in article 10(1) does not specifi
cally take account of the fact that under article 7 a receiv
ing bank is obligated to execute the payment order only if
it has accepted the order. The Working Group was of the
view that it was understood that article 10(1) provided the
period of time during which execution had to occur only if
the payment order was accepted (NCN.9/346, comment 6
to article 10), a view that was apparently shared by the
Commission at the twenty-fourth session. The Commission
may wish to make explicit that interpretation of the text
(see suggested redraft, below, paragraph 36).

9. Length of execution period after acceptance pursuant
to article 6(2)(a) to (d). Since the execution period under
article 10(1) runs from the time of receipt and not the time
of acceptance, the period of time for execution subsequent
to acceptance varies depending on the way in which the
payment order is accepted. There are three basic situations.
First, since article 6(2)(c) provides that a receiving bank
that is not the beneficiary's bank accepts a payment order
by executing it, there would be no execution period after
acceptance and none would be needed. Second, where the
payment order is accepted upon receipt under article
6(2)(a), Le., where there has been a prior agreement that
the receiving bank would "execute payment orders from
the sender upon receipt", the bank would have up to two
banking days after acceptance to execute the payment order
if the normal rule of article 10(1) is held to apply. For
further discussion of this example and a suggestion that a
different rule should be understood to apply, see below,
paragraph 15. Third, if before the end of the banking day
after receipt acceptance occurs by one of the voluntary acts
set out in article 6(2)(b) or (d), the execution period expires
at the end of the banking day after receipt. Therefore, the
receiving bank will have an execution period after accept
ance that will range between a maximum of two full bank
ing days and a minimum of minutes.

3. Execution period for payment order
that is deemed accepted

10. The problems in determining when a payment order is
deemed to be accepted under article 6(2)(e) (or article
8(l)(h) in the case of the beneficiary's bank) are discussed
below, paragraphs 24 to 28. At this point it is sufficient to
note that articles 6(3) and 8(2) provide that a receiving
bank that has received payment for the payment order must
either accept the order or give notice of rejection by the end
of the second banking day after receipt. If it fails to do
either one, articles 6(2)(e) and 8(1)(h) provide that the
payment order is deemed to be accepted at that time.

11. Since article 10(1) provides that the payment order
must be executed by the end of the first banking day after
its receipt, at the moment of deemed acceptance the receiv
ing bank is already one day late in fulfilment of its obliga
tion to execute the order. That conclusion, which is the
consequence of a literal application of article 10(1), seems
to have been intended by the Commission. Any doubts are
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eliminated by the last clause of the current definition of
"execution period" in article 2(k), i.e., "on the assumption
that it is accepted on receipt." That clause was added by the
drafting group at the twenty-fourth session to overcome the
problem that the deemed acceptance rule in articles 6(2)(e)
and 8(1)(h) depends on the passage of the execution period
but the application of the execution period in article 10(1)
depends on the acceptance of the payment order by the
receiving bank. The difficulties in regard to the length of
the execution period in the case of deemed acceptance are
compounded when the sender pays for the payment order
after the end of the second banking day following the bank
ing day the receiving bank receives the payment order
(for a more complete discussion, see below, paragraphs 24
and 25).

4. Execution period for payment order that contains
instructions as to time of execution

12. Article 10(1)(a) provides that a payment order that
contains an instruction that the order is to be executed on
a date later than the banking day after the banking day of
receipt is to be executed on the indicated date. From a
literal application of the text, an instruction that the pay
ment order is to be executed on the day of receipt would be
of no effect; the execution period would end at the end of
the banking day after receipt. That consequence is the un
intended result of the change in the normal execution pe
riod from a same day rule, as it was in the draft prepared
by the Working Group, to a next day rule, as in the current
text adopted by the Commission at the twenty-fourth ses
sion. The change would appear to have been made without
an appropriate adjustment in the text of article 10(1)(a).
Such an adjustment is suggested in the redraft of article
1O(1)(a) (see below, paragraph 36).

13. Article lO(I)(b) provides a somewhat similar rule to
that provided in article 10(1)(a) but in respect of the situ
ation where the order specifies a date when the funds are
to be placed at the disposal of the beneficiary. However,
application of the current text of article 1O(1)(b) to a par
ticular payment order could lead to a requirement of execu
tion on the day of receipt and no change in the text seems
necessary.

14. Even if article 10(1)(a) is modified as suggested in
paragraph 36, or in the case of the current text of article
lO(1)(b), the receiving bank's obligation would not appear
to be clear when the application of the provision would
lead to an execution period that terminated prior to the day
of receipt of the payment order. Such a situation might
easily arise. Of course, the receiving bank could and should
reject the payment order or ask for further instructions. If
it does nothing, the current text might be interpreted to say
that the receiving bank has received "a payment order
[that] cannot be executed because of insufficient data" and
that the bank has a notification obligation under article 7(4)
or 9(2), or the current text might be interpreted to say that
failure to reject the payment order would lead to deemed
acceptance of it. In the view of the Secretariat the former
interpretation is preferable since the receiving bank does
not know the reason for the execution date, and the origi
nator may not wish the order to be accepted or executed at

all when it cannot be executed on the desired date. The
Commission may wish to consider whether any amendment
to the current text would be desirable in order to make clear
what the appropriate interpretation should be.

15. Sender and receiving bank have agreed that the bank
will execute payment orders from the sender upon receipt.
Articles 6(2)(a) and 8(1)(a) provide that, if the sender and
the receiving bank have agreed that the bank will execute
payment orders from the sender upon receipt, the payment
order is accepted upon receipt. Those provisions were
drafted with the specific situation of the Clearing House
Automated Payments Systems (CHAPS) in mind, though
they are expected to be applicable to a large number of
bilateral· and multilateral agreements among banks and
between banks and their customers. However, articles
6(2)(a) and 8(1)(a) govern only the acceptance of the pay
ment order, not the requirement to execute it, and article
10(1) does not anticipate this situation. For a payment or
der to be subject· to an execution period other than the
normal two days ending on the banking day after receipt,
the payment order itself would have to say so. While it is
true that an agreement such as the one under discussion
could be understood to be an agreement under article 3 that
varied the rights and obligations of parties to a credit trans
fer, it would be preferable to anticipate this particular type
of agreement in article 10(1) as well (see the proposed text
in paragraph 36).

B. Application of article 10 to the
beneficiary's bank

16. It would appear not to be clear whether article 10 is
intended to apply in general to the beneficiary's bank. In
favour of applying article 10 generally to the beneficiary's
bank is the fact that the definition of "receiving bank" in
article 2(g) includes a beneficiary's bank. Therefore, unless
an individual paragraph in article 10 explicitly excluded its
application to the beneficiary's bank, it would automati
cally apply.

17. It appears that two specific provisions of article 10
were expected to apply to the beneficiary's bank. First,
article 8(2) requires a beneficiary's bank that has received
payment for a payment order but that does not accept it "to
give notice of rejection no later than on the banking day
following the end of the execution period". Since the ex
ecution period is defined in article 2(k) in terms of the
time-limits in article 10(1), article 8(2) could be applied
only if article 10(1) was applicable to the beneficiary's
bank. Second, article 10(2) contains time-limits for giving
notices that are to be given only by the beneficiary's bank.

18. A textual argument against the general application of
article 10 to the beneficiary's bank is that the term "execu
tion" as defined in article 2(1) does not clearly include the
actions to be taken by the beneficiary's bank, although, as
pointed out in paragraph 43, the definition of "execution"
is drafted in such a way as to indicate that the term also
applies to the beneficiary's bank, without indicating in
what way. More importantly, the general policy of the
Model Law is that it does not affect the relationship
between the beneficiary and the beneficiary's bank. That
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policy would seem to indicate that, contrary to what was
said in paragraph 17, the time-limit for execution of the
payment order in article 10(1) should not apply to the
beneficiary's bank. See in particular article 10(1 fer), dis
cussed in paragraph 19, and article 9(1), which provides:

"The beneficiary's bank is, upon acceptance of a pay
ment order, obligated to place the funds at the disposal
of the beneficiary, or otherwise to apply the credit, in
accordance with the payment order and the law
governing the relationship between the bank and the
beneficiary".

19. Paragraph (1 fer), relative to the date as of when the
receiving bank must execute for value, specifically does
not apply to the beneficiary's bank. It can be presumed that
the drafting group at the twenty-fourth session of the Com
mission, where paragraph (1 fer) was drafted, was of the
opinion that it was not necessary to set out a rule in respect
of the beneficiary's bank. Since paragraph (1 fer) does not
apply to the beneficiary's bank, it would appear that para
graph (1 bis) should also not apply to the beneficiary's
bank.

20. Since the question of the application of article 10 to
the beneficiary's bank appears not to have been resolved,
the Secretariat's proposed redraft of article 10(1) in para
graph 36 makes no change to the existing text in that re
spect. The Commission, however, may wish to consider
each of the paragraphs in article 10 to determine whether
it should or should not apply to the beneficiary's bank.

C. Interpretation of term "banking day"

21. The term "banking day" is used in articles 5(b)(i) and
(ii), 6(3) and (4), 8(2) and (3) and 10(1), (1 bis) and (2) to
indicate the day on which certain actions must be done.
The term is not defined and there is no indication in the
report of the twenty-fourth session, when it was decided to
use the term, as to what days would be banking days (N
46117, para. 203). It might be thought that a banking day
would be a day on which the bank in question performed
the type of action under consideration in the provision in
question. Under such an interpretation, in a given State all
banks might have the same banking days or banking days
might differ from one bank to another or even in regard to
different activities in the same bank. This interpretation
would be in line with the terminology currently found in
article 10(4) and (5), which refer to "the day the bank
executes that type of payment order" or "performs that type
of action" without using the tenn "banking day".

22. It is therefore suggested that the term "banking day"
be defined as follows: "Banking day" means a day on
which the bank performs the type of banking operation in
question.

23. If the Commission adopts this definition of "banking
day", the term might be used in article 10(4) and (5) as
well. However, the suggested individualized definition of
"banking day" might make the provision in paragraph (5)
redundant.

D. Time for giving notice of rejection and
consequences of failing to do so

1. Receiving bank other than the beneficiary's bank

24. Where the receiving bank never receives payment for
the payment order and the bank neither accepts nor rejects
the order, article 6(4) provides that the order ceases to have
effect at the close of business on the fifth banking day
following the end of the execution period, Le., at the close
of business on the sixth banking day after the banking day
of receipt.

25. Article 6(3) provides that a receiving bank that re
ceives payment for a payment order (prior to the end of the
sixth banking day after the banking day of receipt) but does
not accept the order pursuant to article 6(2)(a) to (d) is
required to give notice of rejection no later than on the
banking day following the end of the execution period. The
expected operation of the provision is easiest to understand
if it is assumed that the receiving bank receives the pay
ment order and payment for it at the same time. According
to article 2(k) the execution period ends on the last day on
which it may be executed under article 10(1), "on the as
sumption that it is accepted on receipt", Le., the execution
period ends at the end of the banking day after the banking
day of receipt. Therefore, the receiving bank would be
required to give notice of rejection no later than the second
banking day after the banking day of receipt. Having failed
to give the required notice of rejection, the receiving bank
is deemed to have accepted the payment order pursuant to
article 6(2)(e) at that time, i.e., the end of the second bank
ing day after the banking day of receipt. As noted above in
paragraph 11, under article 10(1) the bank would be re
quired to execute the order by the end of the first banking
day after the banking day of receipt, i.e., the day prior to
its deemed acceptance.

26. The appropriateness of the execution period and the
time-limits for giving notice of rejection would seem to be
particularly questionable where the receiving bank receives
payment for the payment order subsequent to its receipt of
the order. For example, if the payment was received on the
third banking day following the banking day of receipt of
the payment order, the payment order would still be effec
tive.

27. If the bank promptly accepted the order by sending its
own payment order to an appropriate intermediary bank or
to the beneficiary's bank (article 6(2)(c), Le., by executing
the order (article 2(1», it would have done so on the third
banking day after receipt of the payment order, two days
after it was required to execute the payment order under
article 10(1). Similarly, the receiving bank would already
be in breach of its obligations as to time of execution under
article 10(1) if it immediately accepted the payment order
under article 6(2)(b) or (d). The problem does not arise
when acceptance takes place under article 6(2)(a); the situ
ation under article 6(2)(e) is discussed immediately below.

28. If the bank did not accept the payment order, it would
be required to give notice of rejection no later than on the
banking day following the end of the execution period. As
noted above in paragraph 25, the notice of rejection must
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be given not later than the second banking day after receipt
of the payment order, i.e., the day prior to the receipt of the
payment in the example given. Article 6(2)(e) further pro
vides that the payment order is accepted when the time for
giving notice of rejection has elapsed without notice having
been given, i.e., the day prior to the receipt of the payment
in the example given. Therefore, in the example given, not
only would the time for execution under article 10(1) have
expired, but the literal application of the current text would
make the deemed acceptance retroactive.

29. It should be noted, however, that a separate rule exists
in article 10(1 ter) in regard to the day as of which the
receiving bank must give value when it has accepted a
payment order by virtue of article 6(2)(e). See paragraph 36
below.

30. The Commission may wish to consider whether it
regards these results to be appropriate and, if it does not,
the changes in the Model Law it might wish to make.

2. BenefICiary's bank

31. Although, as indicated above in paragraph 17, it is
unclear whether article 10(1) is intended to apply to the
beneficiary's bank, the time-limit for giving a notice of
rejection is the same for the beneficiary's bank under arti
cle 8(2) as it is for other receiving banks under article 6(3).
Therefore, the discussion in paragraphs 25 and 26 is fully
applicable to the time-limit for giving the notice of rejec
tion by the beneficiary's bank under article 8(2) and to the
"deemed acceptance" of the payment order under article
8(1)(h). The questions raised about the time-limit for ex
ecution by the beneficiary's bank would also be applicable
if the time-limits for execution in article 10(1) apply to the
beneficiary's bank.

E. Time as of when value must be given

32. As part of the decision to extend the normal execution
period to the banking day following the day of receipt of
the payment order, a new paragraph (1 bis) was added to
article 10, which, subject to exceptions that will be consid
ered below in paragraph 34, provides that:

"If the receiving bank executes the payment order on the
banking day after it is received, ... the receiving bank
must execute for value as of the day of receipt."

33. Although i't is apparent that the Commission wished to
adopt a general policy that, in the normal case where a
receiving bank accepts a payment order by executing the
order, value must be given as of the banking day of receipt,
the provision does not say so. By its terms the provision
applies neither to the case where the payment order is ex
ecuted on the day of receipt, nor to the case where the
payment order is executed on the second day after receipt
(for a proposed redraft see below, paragraph 36).

34. Article 10(1 bis) provides that it does not apply if the
payment order contains a specific date when the payment
order is to be executed or a specific date when the funds
are to be placed at the disposal of the beneficiary. Presum
ably the receiving bank must give value as of the day the

receiving bank is required to execute the payment order
under article lO(1)(a) or (b), and the proposed redraft of
article 10(1 bis) in paragraph 36 so provides.

35. Article 10(1 ter), rather than article 10(1 bis), applies to
a receiving bank that is not the beneficiary's bank when that
bank has accepted the payment order under article 6(2)(e) by
failing to give a required notice of rejection. In such a case
the receiving bank must execute for value as of the date
when it received payment, i.e., the day when its obligation to
accept or reject the payment order began (except in the rare
case when payment was made prior to receipt of the pay
ment order by the receiving bank; compare also the possible
retroactive acceptance of the payment order as described in
paragraph 26). The provision appears to work properly, ex
cept for the situation in which payment is made before the
payment order is received, for which case a minor amend
ment is proposed in paragraph 36. As noted above in para
graph 19, article 10(1 ter) does not apply to the beneficiary' s
bank, presumably because it was thought that the question
falls outside the scope of the Model Law.

F. Proposed redrafted article 10(1), (1 his)
and (1 ter)

36. The following redraft of paragraphs (1), (1 bis) and
(1 ter) of article 10 is suggested in accordance with the
discussion above:

"Article 10

"(1) In principle, a receiving bank that is obligated to
execute a payment order under article 7(2) [or article
9(1)1 is obligated to do so on the banking day it is re
ceived. However, if it does not, it shall do so on the
banking day after the payment order is received, unless

"(a) a different day is specified in the payment order
or in a separate agreement between the sender and the
receiving bank, in which case the payment order shall be
executed on that date, or

"(b) the order specifies a date when the funds are to
be placed at the disposal of the beneficiary and that date
indicates that later execution is appropriate in order for
the beneficiary's bank to accept a payment order and
execute it on that date.

"(1 bis) A receiving bank that is obligated to execute a
payment order must execute for value as of the day of
receipt, except when complying with subparagraph (a)
or (b) of paragraph (I), in which case it must execute for
value as of the first day of the execution period as so
indicated, or when paragraph (1 ter) is applicable.

"(1 ter) A receiving bank that becomes obligated to
execute a payment order by virtue of accepting the pay
ment order under article 6(2)(e) must execute for value
as of the later of the day on which the payment order is
received and the day on which

"(a) where payment is to be made by debiting an
account of the sender with the receiving bank, there are
sufficient funds available in the account to pay for the
payment order, or

"(b) where payment is to be made by other means,
payment has been made."
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11. OTHER MATIERS

A. Branches and separate offices of a bank

37. The Working Group at its eighteenth session decided
that the definition of "bank" should no longer contain the
statement that branches of a bank were considered to be
separate banks but that consideration should be given in
each of the substantive provisions as to whether branches
should be treated as banks. Consequently, provisions to
that effect are found in articles 1(3), 7(6), 10(6), 11(9) and
18(3).

38. It is suggested in A/CN.9/346, comment 43 to article
2, that the issue might arise in other provisions, such as
articles 12 to 14. There is no provision in the Model Law
that appears to the Secretariat to raise special policy issues
that would suggest that a branch or separate office of a
bank should not be considered to be a separate bank.
Therefore, the Commission may wish to consider whether
it would wish to have a general rule to that effect and
delete the five separate provisions.

B. Definition of "credit transfer", article 2(a)

39. The first two sentences of the definition of "credit
transfer" adopted by the Working Group and submitted to
the Commission were:

"'Credit transfer' means the series of operations, begin
ning with the originator's payment order, made for the
purpose of placing funds at the disposal of a beneficiary.
The term includes any payment order issued by the orig
inator's bank or any intermediary bank intended to carry
out the originator's payment order."

40. At the twenty-fourth session of the Commission, the
first part of the first sentence was changed to read:

"'Credit transfer' means one or more payment orders,
beginning with the originator's payment order, ...."

41. The report of the twenty-fourth session indicates that
the purpose of the change in the text was to contribute to
a more precise definition and to meet the concern underly
ing a proposal to delete the second sentence of the defini
tion (A/461l7, para. 28). It is submitted that the prior text
was more accurate. A credit transfer consists of a number
of operations, including the issue of payment orders and
the payment for them. That sense is better reflected in the
first sentence of the prior text than in the first sentence of
the current text.

42. The Commission may also wish to consider whether
the concerns expressed at the twenty-fourth session might
not be better met by referring in the first sentence of the
former definition as set forth in paragraph 39 to "the issue
of the originator's payment order" and in the second sen
tence to "the issue of any payment order by the originator's
bank or any intermediary bank intended to carry out the
originator's payment order". Such a change might be con
sidered to better reflect the words "series of operations" in
the first sentence of the former definition.

c. Definition of "execution", article 2(1) .

43. The definition of "execution" in article 2(1), which is
in square brackets, refers only to the actions to be taken by
a receiving bank other than the beneficiary's bank. How
ever, the definition indicates that the term may apply also
to a beneficiary's bank, without indicating in what way (for
the discussion of this question at the twenty-fourth session,
see A/46/17, paras. 75-81).

44. As regards a receiving bank other than the benefici
ary's bank, a payment order is executed when "a payment
order intended to carry out the payment order received by
the receiving bank" is issued. Therefore, the payment order
received would be "executed" even though an improper
payment order was issued or a payment order was issued to
an improper bank. That definition seems to come from
article 6(2)(c), where the issue is whether the receiving
bank has accepted the payment order received. However, in
most provisions of the Model Law where the word "ex
ecute" or "execution" is used it is used in relation to the
receiving bank's obligation under article 7(2). In that pro
vision the receiving bank must issue a payment order that
is consistent with the payment order received. Only in ar
ticles 15 and 16(8) is it clear that the payment order may
have been improperly executed, and those two provisions
speak of the consequences of such improper execution. The
Commission may wish to consider whether a payment
order should be considered to be "executed" when it does
not carry out the payment order received, even though it
was intended to do so.

D. Definition of "interest", article 2(n)

45. It has been suggested that the "banking community"
to which reference is to be made to calculate the amount of
interest owed may not be clear. That would not matter if
interest rates for a given currency were the same in all
markets. It may be doubted whether interest rates are the
same in all markets for currencies that are not widely used
in international trade and finance. It may also be ques
tioned of currencies that are widely used in international
trade and finance. If the Commission were to decide that
the relevant banking community should be more specifi
cally designated, it might choose between the banking
community of the currency, the banking community of the
defaulting bank and the banking community of the bank to
which the interest will be paid.

E. Obligations of sender, article 4

1. Article 4(2)

46. Literally, "a mere comparison of signature" pursuant
to article 4(2) would consist of nothing more than the com
parison of the signature on the payment order with a
sample in the possession of the receiving bank. Where the
authentication procedure consisted of "a mere comparison
of signature", the traditional rule would apply that the bank
would be responsible for a false or fraudulent transfer. If
the authentication required any other procedure, such as the
showing of an identity or guarantee card to the bank
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employee, it would not be a mere comparison of signature.
The Commission may wish to consider whether this
interpretation of what is meant by a mere comparison of
signature is correct and to adjust the text if that seems
called for.

2. Article 4(3)

47. Article 4(3) does not appear to be drafted sufficiently
clearly. It is suggested that it would more clearly state its
purpose if formulated as follows:

"The parties are not permitted to agree that a purported
sender is bound under paragraph (2) if the authentication
is not commercially reasonable in the circumstances."

3. Article 4(5)

48. In the report of the Secretariat to the twenty-fourth
session of the Commission it was suggested that the word
"error" should be understood to include all discrepancies
between the payment order as it was intended and the pay
ment order as it was received, whatever the source of the
discrepancy (A/CN.9/346, comment 24 to article 4). The
Commission took the view that "paragraph (5) covered
errors in transmission of a payment order, and did not
cover . . . fraudulent alterations of a payment order by a
third person" (A/46/17, para. 118).

49. The Commission may wish to further consider the
Secretariat's suggestion. It would appear to the Secretariat
that the issue in paragraph (5) is whether the sender and the
receiving bank have agreed upon a procedure for detecting
erroneous duplicates or errors in a payment order and
whether use of that procedure by the receiving bank would
have revealed the erroneous duplicate or the error. It is
understood that paragraph (5) will come into play only if
the authentication procedure referred to in article 4(2) veri
fies only the source of a payment order but not its content.
There is nothing in the procedure envisioned in paragraph
(5) that depends upon the reason for the error or duplicate.
It may have been a mistake on the part of the sender, a
transmission error, or fraud by a third person. It is submit
ted that the criterion for application of paragraph (5) is the
same in all cases, i.e., "use of the procedure by the receiv
ing bank revealed or would have revealed the erroneous
duplicate or the error".

50. Especially in the light of the interpretation given to
paragraph (5) at the twenty-fourth session, it is suggested
that the word "discrepancy" should be substituted for the
word "error".

F. Payment to receiving bank, article 5

1. "For the purposes of this law"

51. While the opening words of article 5 were adopted by
the Commission at the twenty-fourth session with a view to
excluding application of article 5 to issues outside the
Model Law itself, such as the insolvency of either the

sender or the receiving bank (A/46/17, para. 124), it is
difficult to see that they will have the desired result (see
comments of Finland to the twenty-fourth session, A/CN.9/
347, pp. 18-19). It might well be seen to be incongruous to
apply article 5 to determine whether the sender had ful
filled its obligations to the receiving bank under the Model
Law but not to apply article 5 to determine whether the
receiving bank had a claim against the sender in insolvency
proceedings of the receiving bank.

2. Time when availability of credit leads to
payment, article 5(b)(i) and (ii)

52. The concerns raised by Finland in its comments to the
twenty-fourth session referred to in paragraph 49 related
primarily to payment pursuant to article 5(b)(i) and (ii).
The Commission may wish to consider a different ap
proach to those problems. The reason why payment is not
considered to be made to the receiving bank under article
5(b)(i) and (ii) until the receiving bank uses the credit or a
period of time has passed after the receiving bank has
learned of the credit is that the receiving bank should not
be forced to accept credit at the sending bank or at the third
bank, as the case may be, even if it has an account at that
bank. If payment is final at the time the credit is entered to
the account, the receiving bank would have no means to
control its credit exposure to that bank. An alternative ap
proach would be to consider the payment as having been
made at the time the receiving bank's account was credited
but to give the bank a period of time to reject the credit. It
may be noted that the credit would, in any case, be rejected
automatically if the receiving bank rejected the payment
order under article 6(3) or 8(2) within the requisite period
of time. If this approach were to be taken, it would have
consequences for the various time-limits that arise out of
the deemed acceptance rule.

53. If the Commission does not wish to follow the ap
proach suggested above, it would appear to be necessary to
re-examine the drafting of the current text. The two
subparagraphs, which are identical in all pertinent respects,
provide that payment is considered as having been made to
a receiving bank "on the banking day following the day on
which the credit is available for use and the receiving bank
learns of that fact". In practical terms, that means that the
relevant event is that the receiving bank has learned that the
credit is available for use. Therefore, it must be assumed
that the banking day in question is the banking day of the
receiving bank. It must also be assumed that the payment
is made to the receiving bank at the end of that banking day
rather than at some time during the day. Otherwise there
would be no fixed time when payment was made.

54. These questions were discussed by the Working
Group at its twenty-second session without any firm con
clusions having been reached (A/CN.9/344, paras. 72-80).
If the Commission is in agreement with the conclusions of
the Secretariat, the last clause of the two subparagraphs
might be redrafted to read:

"at the end of the banking day following the banking day
on which the receiving bank learns that the credit is
available for use."
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3. Time when credit to an account is used, article
S(b)(i) and (ii)

55. In the same discussion the Working Group noted that
in most cases the credit would not be withdrawn, Le.,
"used", in specific terms, since the credit and any debit that
might be considered to represent the withdrawal would be
part of a continuous series of transactions through the ac
count (A/CN.9/344, para. 71). That leaves a question as to
how to determine whether the receiving bank has used a
specific credit. As article 5 is currently drafted, that deter
mination would have to be made according to otherwise
applicable law. The Commission may wish to consider
adding a provision to state that credits to an account are
considered to have been withdrawn in the order in which
they were made to the account.

G. Revocation, article 11

1. Paragraphs (1) and (2)

56. It is suggested that the two paragraphs would read
more easily if the last two words "if later" were deleted

and the pertinent parts of the provisions were drafted as
follows:

"... before the later of the actual time of execution and
the beginning of the day on which ..."

and

"... before the later of the time the credit transfer is com
pleted and the beginning of the day when ..."

2. Paragraph (6)

57. It is suggested that, for the sake of clarity, the words
"to the previous sender" should be replaced by the words
"to its sender".

H. Duty to assist, article 14

58. It should be recalled that the Commission at its
twenty-fourth session "decided to postpone its final deci
sion regarding the article until it had discussed the issues
arising under articles 16(5) and IT' (A/46/17, para. 272).
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1. The Commission, at its nineteenth session (1986), in
the context of its discussion of a note by the Secretariat
entitled "Future work in the area of the new international
economic order" (A1CN.91277), considered the topic of
countertrade. There was considerable support in the Com
mission for undertaking work on the topic, and the Secre
tariat was requested to prepare a preliminary study on the
subject.'

2. At its twenty-first session (1988), the Commission had
before it a report entitled "Preliminary study of legal issues
in international countertrade" (NCN.9/302). The Commis
sion made a preliminary decision that it would be desirable
to prepare a legal guide on drawing up countertrade con
tracts. In order for the Commission to decide what further
action might be taken, the Commission requested the Sec
retariat to prepare for the twenty-second session of the
Commission a draft outline of such a legal guide (see N43/
17, paras. 32-35).

3. At its twenty-second session (1989), the Commission
considered the report entitled "Draft outline of the possible

lReport of the United Nations Commission on Intemational Trade Law
on the work of its nineteenth session, Official Records of the General
Assembly, Forry1irst Session, Supplement No. /7 (N41117), para. 243.

content and structure of a legal guide on drawing up inter
national countertrade contracts" (NCN.9/322). It was de
cided that such a legal guide should be prepared by the
Commission, and the Secretariat was requested to prepare
for the next session of the Commission draft chapters of the
legal guide (see N441l7, paras. 245-249).

4. At its twenty-third session (1990), the Commission
considered the following materials prepared by the Secre
tariat: a proposed structure of the legal guide (NCN .9/332,
para. 6); an outline of the introductory chapter to the legal
guide (NCN.9/3321Add.I); draft chapter II, "Scope and
terminology of legal guide" (NCN.9/3321Add.I); draft
chapter m, "Contracting approach" (NCN.9/3321Add.2);
draft chapter IV, "General remarks on drafting" (NCN.9/
3321Add.3); draft chapter V, "Type, quality and quantity of
goods" (NCN .9/332/Add.4); draft chapter VI, "Pricing of
goods" (NCN.9/3321Add.5); draft chapter IX, "Payment"
(NCN.9/332/Add.6); and draft chapter XII, "Security for
performance" (NCN.9/332/Add.7). Draft chapter VII,
"Fulfilment of countertrade commitment" (NCN.9/332/
Add.8), was submitted to but not considered by the Com
mission. A summary of the discussion in the Commission
on the draft chapters (NCN.9/3321Add.I-7) is contained in
annex I to the report of the Commission on the work of its
twenty-third session (N451l7).
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5. There was general agreement in the Commission with
the overall approach taken in preparing the draft chapters,
both as to the structure of the legal guide and as to
the nature of the description and advice contained therein
(N45/I7, para. 16). The Commission decided that the
remaining draft chapters, which it requested the Secretariat
to prepare, should be submitted, together with draft chapter
VII, "Fulfilment of countertrade commitment" (NCN.9/
332/Add.8), to the Working Group on International Pay
ments. The Commission also requested the Secretariat to
redraft the chapters considered by it at its twenty-third ses
sion and the chapters to be submitted to the Working
Group on International Payments in the light of the discus
sion at those sessions. The Commission decided that the
final text of the legal guide should be submitted to its
twenty-fifth session, to be held in 1992 (see N45/17,
paras. 17 and 18).

6. The Working Group on International Payments com
menced its work on the draft legal guide at its twenty-third
session held at United Nations Headquarters in New York
from 3 to 10 September 1991. The Group was composed of
all States members of the Commission. The session was
attended by representatives of the following States mem
bers: Bulgaria, Canada, Chile, China, Cuba, Cyprus,
Czechoslovakia, Egypt, France, Germany, India, Iran
(Islamic Republic of), Iraq, Italy, Japan, Kenya, Libyan
Arab Jamahiriya, Mexico, Morocco, Pakistan, Spain, Un
ion of Soviet Socialist Republics, United Kingdom of Great
Britain and Northern Ireland, United States of America and
Yugoslavia.

7. The session was attended by observers of the following
States: Austria, Bahamas, Brazil, Burkina Faso, Indonesia,
Lebanon, Malaysia, Oman, Poland, Sweden, Switzerland,
Syrian Arab Republic, Uganda, United Republic of Tanza
nia and Venezuela.

8. The sessinn was attended by observers from the fol
lowing international organizations:

(a) United Nations organization: Centre on Transna
tional Corporations;

(b) Intergovernmental organizations: Asian-African
Legal Consultative Committee, Inter-American Develop
ment Bank, Preferential Trade Area for Eastern and South
ern African States;

(c) Tnternational non-governmental organizations: Ar
gentine-Uruguayan Institute of Commercial Law, Intenla
tional Bar Association, International Chamber of Com
merce,

9. The Working Group elected the following officers:

Chairman: Mr. Joachim Bonell (Italy)

Rapporteur: Mr. Abbas Safarian (Islamic Republic of
Iran)

10. The following documents were submitted to the ses
sion:

(a) Provisional agenda (NCN.9/wG.IVfWP.50);

(h) Draft legal guide on drawing up contracts in inter
national countertrade transactions (NCN.9/WG.IV/
WP.5I), report of the Secretary-General;

(c) Draft chapter VII, "Fulfilment of countertrade
commitment" (NCN.9/332/Add.8), which was originally
submitted to tbe Commission and which the Commission
referred to the Working Group;

(d) Draft chapter VIII, "Participation of third parties"
(NCN.9/WG.IV/WP.5l/Add.I);

(e) Draft chapter X, "Restrictions on resale of goods"
(NCN.9/WG.IV/WP.5l/Add.2);

(j) Draft chapter XI, "Liquidated damages and penalty
clauses" (NCN.9/WG.IV/WP.51/Add.3);

(g) Draft chapter XIII, "Failure to complete counter
trade transaction" (NCN.9/WG.IV/WP.5I/Add.4);

(h) Draft chapter XIV, "Choice of law" (NCN.9/
WG.IV/WP.51/Add.5);

(i) Draft chapter XV, "Settlement of disputes" (N
CN.9/WG.IV/WP.5l/Add.6);

(j) Draft illustrative provisions (NCN.9/WG.1V/
WP.51/Add.7).

11. The following documents considered by the Commis
sion at its twenty-third session in 1990 were made available
at the session:

(a) Draft legal guide on drawing up contracts in inter
national countertrade transactions (NCN.9/332), report of
the Secretary-General;

(h) Outline of chapter I, "Introduction to legal guide",
and draft chapter 11, "Scope and terminology of legal
guide" (NCN.9/332/Add.I);

(c) Draft chapter Ill, "Contracting approach" (NCN.9/
332/Add.2);

(d) Draft chapter IV, "General remarks on drafting"
(NCN.9/332/Add.3);

(e) Draft chapter V, "Type, quality and quantity of
goods" (NCN.9/332/AddA);

If) Draft chapter VI, "Pricing of goods" (NCN.9/332/
Add.S);

(g) Draft chapter IX, "Payment" (NCN.9/332/Add.6);

(h) Draft chapter XII, "Security for perfonnance" (N
CN.9/332/Add.7);

(i) Report of the United Nations Commission on Inter
nalionaI Trade Law on the work of its twenty-third session,
New York, 25 June-6 July 1990 (N45/17).

I. DELIBERATIONS AND DECISIONS

12. The Working Group considered draft chapters VII,
"Fulfilment of cQuntertrade commitment"; V1II, "Participa
tion of third parties"; X, "Restrictions on resale of goods";
Xl, "Liquidated damages and penalty clauses"; XIII, "Fail
ure to complete countertrade transaction"; XIV, "Choice of
law"; and XV, "Settlement of disputes", as well as draft
illustrative provisions. The report of the deliberations and
decisions of the Working Group is set forth below.

13. The Working Group requested the Secretariat to re
vise the draft chapters and illustrative provisions in the
light of its deliberations and decisions and to present them
to the Commission at its twenty-fifth session.
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II. CONSIDERAnON OF DRAFr CHAPTERS OF
LEGAL GUIDE ON INTERNATIONAL

COUNTERTRADE

General discussion

14. The Working Group considered whether it would be
desirable to shorten the present title of the draft legal guide.
In favour of retaining the present title it was stated that the
title accurately reflected the contents of the legal guide and
that it would be in line with the type of title used for the
UNCITRAL Legal Guide on Drawing Up International
Contracts for the Construction of Industrial Works. Diffi
culties cited with the present title, aside from the imprac
ticality of its length, included that the reference to "drawing
up contracts" might not be a precise enough fornlUlation in
view of the fact that the legal guide did not focus on con
tracts that were involved in a countertrade transaction but
on the countertrade agreement, which raised issues specific
to countertrade. The prevailing view was that a shorter title,
along the lines of "Legal Guide on International
Countertrade Transactions", was preferable because it was
more practical and adequately conveyed the subject-matter
of the legal guide.

15. It was agreed that, in order to facilitate use of the legal
guide, chapter summaries should be included at the begin
ning of each chapter and that a subject-matter index should
be drawn up.

16. The observation was made that the use of the term
"supplier" to refer to a party supplying goods on either side
of a countertrade transaction might not by precise enough
in all cases. The Secretariat was requested to review the use
of that term in view of that observation.

17. The view was expressed that the legal guide should
contain some reference to insurance aspects of countertrade
transactions and should devote more attention to financing
issues. It was agreed that references to insurance and fi
nancing aspects should be incorporated in the existing
chapters of the legal guide.

VII. Fulfilment of countertrade commitment

(AjCN.9j332jAdd.8)

A. Ge/ural remarks

18. No changes were suggested to section A of draft
chapter VII.

B. Defining eligible supply COl/tracts

19. The view was expressed that the techniques of iden
tifying eligible supply contracts by geographical origin
(paragraph 6) and by identity of the supplier (paragraph 7)
might conflict with rules adopted pursuant to the General
Agreement on Tariffs and Trade and with mandatory rules
of competition law. It was agreed that the paragraphs in
question should refer to the need for provisions dealing
with eligibility to be consistent with such rules of law.

C. Stage when commitment fulfiUed

20. The Working Group noted that two approaches were
presented with respect to the point of time at which fulfil
ment of the countertrade commitment might be deemed
fulfilled. It was generally felt that the second approach,
under which fulfilment would be deemed to be achieved
upon the occurrence of some event after the conclusion of
a supply contract, was more complicated and fraught with
risk for the parties than the first approach, under which
fulfilment would be deemed to be achieved simply upon
the conclusion of a supply contract. It was pointed ou~ as
an example of this greater complexity, that the second
approach might result in uncertainty when exempting im
pediments affected the ability of a party to take the steps
necessary in the performance of a supply contract to
achieve fulfilment of the countertrade agreement. It was
further suggested that the use of the second approach
would necessitate additional provisions specifically dealing
with such possible implications. The Working Group
agreed that the legal guide should warn parties about the
greater complexity of the second approach and, because of
that complexity, advise parties to opt for the first approach.

D. Amoul/t of fulfilment credit

21. A question was raised as to whether the intended
import of paragraph 14 was that the technique of variable
rates of fulfilment credit was used predominantly in indi
rect offset transactions. In that connection, the view was
expressed that the inclusion of such a provision in the
countertrade agreement would be of limited relevance in a
bilateral countertrade transaction since, in such a transac
tion, the parties to a supply contract, being the same parties
as the parties to the countertrade agreement, could alter in
a supply contract any provisions on fulfilment credit set
forth in the countertrade agreement. It was stated in re~

sponse that, while such a variable rate technique was more
likely to be used in a multi-party, offset transaction in
which there were a number of potential suppliers and types
of goods, such a technique might also be used in a two
party transaction. It was agreed that this should be made
clear in paragraph 14.

E. Time period for fulfilment of corlllter/rade
commitment

22. The Working Group recognized the need for the legal
guide to refer to situations in which, due to a variety of
circumstances, it may be necessary to agree to extend the
fulfilment period stipulated in the countertrade agreement.
However, a number of concerns were expressed as 10 the
precise formulation used in draft chapter VII, in particular
with regard to the reference in paragraph 25 to demonstra
tion of "good faith efforts" as a prerequisite to obtaining an
extension.

23. One concern was that the inclusion of the reference to
"good faith efforts" raised questions as to the nature of the
countertrade commitment envisaged in the legal guide. It
was suggested that the use of such an expression might
suggest that the legal guide was addressing countertrade
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commitments involving only a commitment to expend
"best efforts" to conclude a supply contract, rather than a
commitment to actually conclude a supply contract. In re
sponse to that concern, it was pointed out that at issue in
paragraph 25 was an extension of the fulfilment period and
not a release from the countertrade commitment on the
ground that "best efforts" expended to fulfil the commit
ment had been unavailing.

24. Another concern was that the term "best efforts" was
ambiguous and likely to lead to disputes. A suggestion for
dealing with that concern was that the reference to a re
quirement of demonstrating good faith efforts should be
deleted in its entirety since the extension of the fulfilment
period could be regarded as essentially a matter to be left
to be negotiated by the parties. In response to that view, it
was stated that a certain degree of ambiguity was inherent
in transactions of the type in question and that therefore the
term did not have to be modified. It was also pointed out
that removal of the mention of good faith efforts might
suggest that a party that had not made any effort to fulfil
the countertrade commitment should nevertheless be enti
tled to claim an extension. Another suggestion for dealing
with the ambiguity involved in the current formulation was
to replace the term "good faith efforts" by the term "rea
sonable efforts". However, it was not generally felt that the
use of that term would substantially diminish the problem
of ambiguity.

25. Misgivings were also expressed as to the example of
demonstrating good faith efforts contained in the third sen
tence of paragraph 25, namely, the showing of a "certain
number of contacts" with potential suppliers in search of
suitable countertrade goods. It was suggested that the term
"contacts" was not sufficiently precise, particularly since
the example was intended to refer to situations in which
suppliers rejected or were unable to satisfy offers to pur
chase countertrade goods. It was further stated that under
the general contract law of a number of legal systems, the
mere showing of "contacts" would not be sufficient to
excuse delay in fulfilment of a contractual obligation.

26. Another difficulty cited with respect to the example
was that the expression "a certain number of contacts"
might be read as suggesting that the countertrade agree
ment should specify a number of unsuccessful contacts that
would have to be shown in order to obtain an extension. It
was suggested that such advice would be unduly rigid and
might not take account of differing circumstances encoun
tered in different transactions. Parties following it might
encounter difficulties when, for example, the number of
potential suppliers was fewer than the number of unsuc
cessful contacts required for an extension.

27. After deliberation, the Working Group agreed to re
tain the basic approach taken with regard to extension of
the fulfilment period. However, it was also agreed that the
chapter should make it clear that demonstration of efforts
to fulfil the countertrade commitment, be those efforts
called "good faith" or "reasonable", raised practical diffi
culties of proof and that clearer reference should be made
to the role of negotiation in such extensions. It was further
agreed that the example in the third sentence should be
modified to address the concerns that had been raised by

the Working Group and to make clear that parties contem
plating inclusioo of a provision on extension would have to
find appropriate language to fit the particular circumstances
of each transaction.

F. Monitoring and recording fulfument of
countertrade commitment

28. A question was raised as to the import of the use of
the tenn "shipments of goods" in paragraph 38 to describe
the type of information to be recorded in an evidence ac
count. It was pointed out that the use of that term might
create uncertainty in view of the earlier discussion of the
different possible points of time, such as the conclusion of
a supply contract or some event in the perfonnance of the
supply contract, at which the countertrade commitment
might be deemed to be fulfilled (see paragraph 20 above).
In that light, the use of the term "shipment of goods" might
be read as excluding the recording of the conclusion of
supply contracts in an evidence account. The Working
Group noted that the term had been intended to be read in
a general sense, and not in relation to the point of time at
which fulfilment was to be deemed achieved. The Secre
tariat was requested to select a more precise formulation.

29. It was proposed that the mention in paragraph 43 of
the possibility that the parties might agree to the periodic
verification of information entered into evidence accounts
should be transformed into a recommendation to that ef
fect. In support of that proposal it was stated that the ear
liest possible verification of information was a crucial ele
ment in the successful operation of an evidence account.
The Working Group agreed that verification of inforn1ation
was useful, irrespective of the particular structure or ad
ministration of the account.

VIII. Participation of third parties

(A/CN_9{WG.IV{WP.51/Add.l)

A. General remarks;

B. Purchase of countertrade goods

30. The Working Group was agreed that in sections A and
B a clearer distinction should be made between the cases in
which the involvement of a third party required consent by
the supplier and cases in which the involvement of a third
party did not require such consent. It was pointed out that,
according to general principles of contract law. a contract
party was entitled to involve a third party in the perfonn
ance of a contractual obligation without having to obtain
the consent of the party entitled to the performance. Con
sent, however, was required under those general principles
if, in the circumstances of the case, the party entitled to the
performance had a legitimate reason to insist that the obli
gation should be performed by the party originally commit
ted. Such a legitimate reason might exist in particular
when, because of special properties or capabilities of the
obligated party, the performance of the obligation by a
third party would in some way diminish the value of the
performance. It was also pointed out that according to the
principles of contract law consent by the party entitled to
the performance was required when the party originally
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committed ceased to be responsible for the fulfilment of the
contractual obligation as a result of a transfer or assignment
of the contractual obligation to a third party.

31. The Working Group noted that the involvement of
third parties in the fulfilment of a countertrade commitment
was in some legal systems governed by mandatory rules.
Such rules might make the participation of third parties
subject to consent by the supplier of the goods, or subject
to approval by an authority, even if according to the gen
eral principles of contract law consent by the supplier
would not have been necessary.

32. It was agreed that the legal guide should discuss the
position of the parties to the countertrade agreement in the
situation in which the countertrade agreement did not ad
dress the possible participation of a third party in the ful
filment of the countertrade commitment. It was also agreed
that the legal guide should advise the parties to address the
possible participation of a third party, in particular when
the parties might have differing expectations as to whether
the party originally committed was free to involve a third
party of its choice in the fulfilment of the countertrade
commitment.

33. It was suggested that paragraph 5 should make it clear
that, while the third party's agreement with the supplier to
enter into a future contract might address the same types of
issues as were addressed in the countertrade agreement
between the supplier and the party originally committed,
the content of the contractual solutions in the two agree
ments would not necessarily be the same. Different solu
tions might be adopted, for example, as to security for
performance, liquidated damages or a penalty, the applica
ble law or the settlement of disputes.

34. As to paragraph 9, it was suggested that mention
should be made of the desire to ensure proper implemen
tation of the countertrade transaction as a frequent reason
for mandatory rules referred to in that paragraph.

35. It was suggested to replace, in the third sentence of
paragraph 12, the expression "It is advisable to indicale" by
another expression such as UThe parties may indicate".

36. As to the advice given in paragraph J7, it was noted
that when the party originally committed assigned the
countertrade comntitmenlto the third party, the third party
would be responsible to the supplier under the same terms
as the party originally committed.

37. With respect to the discussion of the third party's fee
(paragraphs 28 to 32), it was noted that when a governmen
tal agency was engaging a third party to purchase goods or
when a governmental agency was being engaged to pur
chase goods, in some legal systems such a governmental
agency might not be free to pay a fee to the third party or
to receive a fee. Payment of fees by or to governmental
agencies for such a purpose might be subject to mandatory
restrictions and it was considered appropriate to draw the
attention of the parties to the existence of such restrictions.

C. Sl/pply of cOl/lllerlrade goods

38. No changes were suggested to section C.

D. Multi-party coulIlerlrade

39. It was observed thai, in the event of a failure to con
clude or to perform one of the supply contracts in a multi
party countertrade transaction, the whole countertrade
transaction ntight be affected. The Working Group was
agreed that section D should discuss briefly the question of
interdependence between contracts fanning part of the
transaction.

X. Restrictions on resale of countertrade goods

(AjCN.9{WG.IV{WP.51/Add.2)

A. Gelleral remarks

40. It was agreed that mention should be made in the
general remarks of the possibility of including in the
countertrade agreement restrictions on the supplier of
goods that would protect the purchaser's ability to resell
the countertrade goods or would otherwise make the
countertrade transaction more profitable for the purchaser.
For example, a purchaser of goods in a countertrade trans
action might be given exclusive distributorship rights with
respect to those goods, and the countertrade agreement in
such a case would include clauses restricting sales by the
supplier that might infringe on the purchaser's exclusive
rights. While it was recognized that such restrictions on the
supplier would be less relevant to the many countertrade
transactions that were of a one-off nature, it was also rec
ognized that there might be transactions involving trade
mark goods in which restrictions on the supplier would be
relevant.

41. A view was expressed that paragraph 3 should be
broadened to refer to judicial decisions as a source of inter
pretation of rules governing restrictive business practices.

42. A proposal was made to delete paragraph 4 on the
ground that the economic effect of imposing resale restric
tions was a purely economic matter beyond the scope of
the legal guide. In favour of retaining paragraph 4, it was
stated that its retention would cause no harm and would
provide a useful glimpse at the economic context of
countertrade. It was suggested that, for readers without
extensive experience in countertrade, guidance of the type
provided in paragraph 4 and other portions of the legal
guide referring to economic considerations and conse
quences would be particularly useful and would help to
make the legal guide less abstract. It was further suggested
that there was no apparent reason for deleting paragraph 4
while retaining other portions of the guide that touched on
economic considerations. However, it was suggested that a
basis might be found for distinguishing paragraph 4 from
such other references in the legal guide on the ground tha~

unlike those other portions of the legal guide, which
referred to economic reasons for a particular contractual
provision, paragraph 4 dealt with the economic effects of a
contractual provision. After deliberation, the Working
Group decided to retain paragraph 4, but at the same time
to include a somewhat less categoric warning as to the
possible economic implications of resale restrictions.

43. It was agreed that paragraph 5 should be modified to
state that, where third-party purchases were subject to a
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resale restriction, it was advisable for the supplier to ensure
that a third'party purchaser was aware that its purchases
would be subject to the restriction.

B. Duty to inform or consult

44. No changes were suggested to section B.

C. Territorilll and related restrictions

45. No changes were suggested to section C.

D. Resale price

46. No changes were suggested to section D.

E. Packaging and marking

47. It was generally felt that additional information
should be provided concerning the statement in the first
sentence of paragraph 21 concerning compliance with the
law applicable in the place of resale. In particular, it was
suggested that mention should be made of mandatory rules
requiring origin marking, prohibitions against clandestine
modification of marking and packaging, and requirements
derived from consumer protection and environmental law.

F. Application to third-party purchasers

48. No changes were suggested to section F.

G. RetJiew of restrictiolls

49. It was agreed that paragraph 24 should be modified so
as to make it clear that, even in the absence of a contractual
provision concerning review of resale restrictions in the
event of major changes in the underlying circumstances,
under some legal systems a review would be available in
such circumstances. It was stated that such a change would
be in line with other references in the legal guide to appli
cable law and would remove the unintended implication
that, without a contractual provision on review. no review
would be available.

XI. Liquidated damages and penalty clauses

(A/CN.9jWG.IVjWP.Sl/Add.3)

A. Gmeral remarks

50. It was suggested that the general remarks should al
lude to the fact that the discussion in chapter XI was not
directly relevant to countertrade transactions such as barter
in which goods were exchanged without the transfer of
currency. Such an approach was said to have the advantage
of recognizing that in countertrade transactions carried Ollt

in the context of cash shortages the parties would be more
likely to agree on non-monetary means for dealing with the
risk and effects of non-performance.

51. It was observed that there might be an apparent incon
sistency between paragraph 2, which limited the scope of
the chapter to clauses supporting fulfilment of countertrade
commitment and excluded clauses supporting performance
of supply contracts, and paragraph 3, which indicated that,
in cases in which tbe countertrade commitment was
deemed fulfilled only upon the performance of the supply
contract, the obligation to pay an agreed sum for non-ful
filment of the countertrade commitment would be triggered
by a failure to perform the supply contract. One suggestion
for alleviating the inconsistency was the deletion of the
second sentence of paragraph 2. The Secretariat was
requested to review paragraphs 2 and 3 in light of the ob
servations that had been made.

52. A view was expressed that there was duplication be
tween chapter XI and paragraphs 10 to 13 of chapter XIII,
which addressed monetary compensation in the case of
breaches of contractual obligations and also mentioned
liquidated damages and clauses. It was suggested that such
duplication might cause confusion, and all discussion of
liquidated damages and penalties should therefore be
centred in chapter XI, with only a cross reference to chap·
ter XI remaining in chapter XII!.

53. It was noted that payment under liquidated damages
or penalty clauses was often through guarantees required to
be posted to support the payment obligation. In that regard.
it was pointed out that, when liquidated damages or penalty
clauses were supported by first-demand independent guar
antees, there was a risk of unjustified drawing under the
guarantee. One method for dealing with that risk that was
suggested was to link liability under the liquidated damages
or penalty clause to the dispute-settlement provisions in the
countertrade agreement. For example. it might be agreed
that payment of the agreed sum would be due only upon an
arbitral decision, which would be supported by an acces
sory rather than an independent guarantee. The utility of
discussing arrangements involving accessory guarantees
was considered in the light of their limited use in
countertrade and in the light of the focus of chapter Xli on
independent guarantees. The Working Group decided that
the general remarks should allude to the use of guarantees
to support liquidated damages and penalty clauses and that
mention should be made in the chapter of the fact that there
were alternatives 10 independent guarantees, without advo
cating the use of accessory guarantees. It was felt that the
addition of language to that effect, with a cross-reference to
chapter XII. would be in line with the general agreement in
the Working Group that the legal guide should focus on
independent guarantees.

54. It was suggested that the third sentence of paragraph
7 needed to be reformulated since in its current form ;t
might suggest that there was a positive rule in the United
Nations Convention on Contracts for the International Sale
of Goods (Vienna, 1980) on release from the obligation to
pay the agreed sum in the event of an exempting impedi
ment. (Hereafter. this Convention will be referred to as the
United Nations Sales Convention.)

55. Reference was made to the need to draw a clearer
distinction between the discussion in paragraph 8 of
clauses providing alternative obligations. which could
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result in release from the countertrade commitment, and the
discussion in paragraph 12 of the effect of payment under
liquidated damages or penalty clauses, which also could
result in release from the countertrade commitment. The
distinction that drew particular attention was that under
clauses providing for alternative obligations it was the
obligated party who had the option of either perfornling or
paying the agreed sum, while under liquidated damages or
penalty clauses it was the party to whom lhe performance
was owed that had the option.

56. It was suggested thal the general remarks should draw
the attention of the reader to the distinction between liqui
dated damages or penalty clauses covering non-fulfilment
of the countertrade commitment and clauses covering delay
in fulfilment.

57. A view was expressed that liquidated damages or
penalties were only one method among a variety of meth
ods in dealing with non-fulfilment of countertrade agree
ments and that the legal guide should not recommend the
use of liquidated damages and penalty clauses.

B. Relationship of recovery of agreed sum
to recovery of damages

58. No changes were suggested to section B.

C. Effect of payment

59. A concern was expressed that paragraph 12 appeared
not to take adequate account of the fact that under the
applicable law the effect of payment of the agreed sum
might vary, depending in particular on whether the transac
tion involved only goods, or services or technology, or
some combination, and whether any services could only be
provided by lhe obligated party. It was also pointed out that
there might be cases in which the liquidated damages or
penalty clause did not cover the entire countertrade com
mitment. To address the concern as to services, it was
agreed to add language to the effect that performance of an
obligalion to provide services might be unenforceable in
some jurisdictions and might therefore have to be covered
by damages.

D. Amount of agreed SI/m

60. The Working Group noted that the main focus of
chapler Xl was on liquidated damages and penalty clauses
for non-fulfilment of the countertrade commitment, rather
than for delay and that that focus reflected the predomi
nance in countertrade of liquidated damages and penally
clauses for non-fulfilment. At the same time, the view was
expressed that it was not clear which type of clause para
graphs 15 to 18 concerned. In that regard, the reference in
paragraph 18 to the extent of the risk that the counlertrade
commitment would remain unfulfilled as a factor in deter
mining the sum was said to be unclear.

61. A question was raised as to the need to retain the last
sentence of paragraph 15, concerning the reduction of the

guarantee amount to track reductions in the liquidated dam
ages or penalty amount. In support of deletion of the sen
tence, il was stated that in some legal systems such a reduc
tion in the guarantee amount would be automatic. It was
pointed out, however, that, while such reductions might be
taken for granted in the case of accessory guarantees, inde
pendent guarantees of the type that were the focus of the
legal guide could not be considered la reduce aulomati
cally. The Working Group agreed that it would be useful to
recall to the reader that the last sentence assumed the use
of an independent guarantee and that a reference to acces
sory guaranlees for the purpose of clarity would not run
counter to the approach taken in paragraph 5 of chapter xn
(see also paragraph 53 above).

62. It was agreed that paragraph 17 should be aligned
with paragraph 6 by replacing the words "is likely to be
viewed" by the words "might be viewed", and by inserting,
after the words "the parties should bear in mind that", the
words "in some legal systems".

E. Obtaining agreed sum

63. It was observed that the use of the term "deduction"
in paragraph 22 appeared to be intended to cover both
deduction from available funds and seloff. It was generally
felt that a distinction had to be drawn between those two
techniques. It was suggested that attention should be drawn
to the existence of legal rules covering their use. One such
rule found in a number of legal systems was that a setoff
was possible only if the claims to be set off arose from the
commercial relationship between the parties.

XIII. Failure to complete countcrtrade transaction

(A/CN_9/WG.IV/WP.51/Add.4)

A. General remarks

64. The Working Group considered that chapter XII1
should, in order to clarify the scope of the discnssion of
chapter XIlI, mention the types of countertrade commit
menls la which the chapter referred. At the same time, it
was felt that it would be useful to refer briefly also to
countertrade agreements that did not constitute a finn com
mitment to conclude a supply contract and that fell outside
the scope of the chapter. The Working Group recalled that
the Commission decided at its twenty-third session, in dis
cussing draft chapter III (Contracting approach), that the
legal guide should focus on counlertrade agreements in
volving a firm countertrade commitment and that the legal
guide should not address itself to countertrade agreemenls
containing a lower degree of commitment (e.g., a commit
ment merely to negotiate or to exercise "best efforts" to
conclude a supply contract) (see N45/17, annex 1, paras. 9
and 24).

B. Release from part or all of countertrade
commitment

65. It was suggested to include in the enumeration of the
cases in which a party might be released from lhe
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countertrade commitment the case mentioned in the last
sentence of paragraph 19 of draft chapter XI (Liquidated
damages and penalty clauses).

66. The Working Group considered that a party might be
released from the countertrade commitment in the circum
stances discussed in paragraph 6 even if no clause to that
effect had been included in the countertrade agreement.
That should be made clear in paragraph 6 so as to avoid
giving the wrong impression that, for a party to be released
from the countertrade commitment, a specific contractual
provision was necessary.

67. Suggestions were made that the recommendation in
paragraph 13 for the parties to agree on liquidated damages
or a penalty was too strong since the advisability of the
decision to include a liquidated damages or penalty clause
in a countertrade agreement depended on a number of com
mercial circumstances. The description in draft chapter Xl
of the advisability of agreeing on liquidated damages or a
penalty was considered more appropriate (see also para
graph 57 above).

C. Monetary compensalion

68. It was observed that the question of monetary com
pensation in barter contracts gave rise la particular consid
erations arising from the fact such contracts did not involve
a commitment to enter into a future contract and that the
purpose of using barter might be to avoid transfers of cur
rency. The Working Group noted that its discussion of that
question in the context of chapter XI (Liquidated damages
and penalty clauses) (see paragraph 50 above) should be
taken into account in chapter XIII (see also paragraph 52
above.)

D. Exemptillg impedimellls

69. The Working Group basically agreed with the discus
sion in paragraph 16 of the freedom of the parties to allo
cate by agreement the risk that a particular type of event
impeding fulfilment of the countertrade commitment might
occur. It was, however, considered necessary to mention in
paragraph 16 that in some legal systems there were manda
tory limits to the freedom of a party to waive its right to
rely on legal mles on exempting impediments.

70. The Working Group discussed the question of the
inability of a party to carry out a countertrade commit
ment as a result of a refusal by a State organ to grant the
required licence. Under one view it was appropriate to
advise the parties, as it was done in paragraph 35 of draft
chapter XIII, to agree in the countertrade agreement that
the party who had a duty to obtain a licence should bear
the consequences of the absence of the licence. Such ad
vice was appropriate in view of the possibility that a party
might be able to avoid a contractual obligation by not
taking all the steps necessary to obtain the licence, and
that it might be difficult for the aggrieved party to estab
lish whether the licence was refused despite reasonable
efforts to obtain it. The prevailing view, however, was

that the discussion in paragraph 35 should differentiate
between various situations. On the one hand, there were
the situations where the refusal of the licence was due to
insufficient efforts by the party who had to obtain the li
cence or to reasons relating to the particular transaction.
On the other hand, there were the situations where the
Government imposed a licence requirement after the con
clusion of the countertrade agreement or where the licence
was refused because of a supervening change in the gen
eral policy of the Government. In those latter situations it
would not be equitable to place the risk on the party who
had to obtain the licence but was unable to do so despite
good faith efforts.

71. It was noted that if the event impeding the fulfilment
of the commitment met the requirements of the applicable
law (such as that the event was unforeseeable and unavoid
able) the parties would be released from the commitment
even if they had not included an exemption clause in the
countertrade agreement. It was agreed to make that clear in
section 0, in particular in paragraph 22.

72. It was considered that the discussion of elements of a
general definition of exempting impediments in paragraph
22 should refer to article 79 of the United Nations Sales
Convention.

73. With respect to paragraph 26, it was observed that,
when an exhaustive list of impediments was combined by
a definition of criteria which the impediments must meet in
order to be regarded as exempting impediments, the defini
tion should not be termed as general. The Working Group
noted that the discussion of the various methods of defin
ing exempting impediments was modelled on the
UNCITRAL Legal Guide on Drawing Up International
Contracts for the Construction of Industrial Works and that
it was desirable not to depart from the structure of that
Legal Guide, but that it might be appropriate to review the
language of paragraph 26, and possibly also paragraph 27,
in light of the observation.

74. It was observed that the contractual provision sug
gested in the last sentence of paragraph 32 regarding strikes
and similar labour actions was controversial and was likely
to cause disagreements in its application. Reference was
made to a national legal system in which the interpretation
of a rule similar to the one mentioned in the last sentence
of paragraph 32 gave rise to difficulties. It was pointed out
that it might be difficult to establish whether a strike arose
from labour relations between the party and its employees
or whether the reasons for the strike concerned a group of
companies or the whole industrial sector. The Working
Group agreed that the advice given in the last sentence of
paragraph 32 should be deleted.

75. It was observed that the obligation to mitigate losses,
which was discussed in paragraphs 36 and 37, obtained
under the general principles of contract law, even if the
parties had not agreed on an obligation to give a written
notice of the impediment. The Working Group agreed that
a reference to those general principles of contract law
should be the starting point for the discussion in paragraphs
36 and 37.
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E. Effect on counteTlrade transaction of failure to
conclude or perform supply contract

76. It was suggested to mention in section E, and possibly
also elsewhere in chapter XIII. negotiations as an alterna
tive to tennination of a supply contract or of a countertrade
commitment.

XIV. Choice of law

(A/CN.9/WG.IV/WP.Sl/Add.S)

A. General remarks

77. The Working Group agreed with the approach taken
in the draft chapter, advising parties to address the question
of the law applicable to the various component contracts of
the countertrade transaction. It was noted favourably that
the draft chapter did not advise parties to decide at the
outset of the transaction to subject all the component con
tracts to one law, but that such an approach might be one
option for the parties to select in the appropriate circum
stances.

78. The Working Group considered both the utility and
the content of the definition in paragraph I of the expres
sion "private international law". One view was that the
definition was unnecessary since it was a widely under
stood term of art and that it injected an abstract or theoreti
cal element into the paragraph. It was also suggested that
the present definition was too narrow relative to the estab
lished understanding of the term. In response, it was stated
that there would be readers who would be unfamiliar with
the expression and that therefore the definition would be
useful. The Working Group did not subscribe to a sugges
tion that the reference should be made simply to "law",
thereby obviating the need for a definition. It was decided
to retain use of the tenn "private international law", since
it was a widely known tenn and, in view of the objections
that had been raised, to delete the definition.

79. It was suggested that the focus of the chapter, as de
scribed in paragraph 3, should be expanded so as to encom
pass contractual arrangements entered into between a party
to a countertrade agreement and a third party engaging the
third party to purchase or supply goods within the frame
work of the countertrade transaction, since some of the
discussion in the chapter might be relevant to such contrac
tual arrangements.

80. Consideration was given to the manner in which
paragraph 6 treated the question of the applicability of the
United Nations Sales Convention to countertrade agree
ments. It was suggested that the legal guide should recog
nize that, if the countertrade agreement was enforceable as
a sales contract because it contained all the essential terms
of a supply contract, the Convention would apply. Addi
tional clarity might be achieved by referring to the
substance of the provisions of the Convention concerning
its scope of application. It was said that any uncertainty
that remained as to the applicability of the Sales Conven
tion had to do with countertrade agreements that did
not contain all the essential terms of a supply contract.
Questions were also raised as 10 the necessity of charac-

t~rizing countertrade agreements as "pre-contractual",
slllce a countertrade agreement might be enforceable as a
contract.

B. Choice of applicable law

81. It was proposed that mention should be made of des
ignating an international convention, such as the United
Nations Sales Convention, as the applicable law, as well as
non-legislative rules formulated by international organiza
lions. 1l was generally felt that the right of parties from
States that were not parties to a convention to designate
that convention as the applicable law should be recognized.
To this end, reference might be made to article 1(1)(b) of
the United Nations Sales Convention, which provided for
the application of the Cnnvention by parties from States in
which the Convention was not in force. At the same time
the legal guide might point out that a convention that was
in force in a State formed part of the law of that State.

82. The view was expressed that, in order to emphasize
the advisability of choosing an applicable law, paragraph 8
should refer to the difficulties sometimes encountered in
applying criteria applied by rules of private international
law to determine the applicable law.

83. The Working Group noted that in some jurisdictions
the choice of the law of a third country, in the absence of
a link between the transaction and the State whose law had
been selected, might not be upheld on the ground that there
was no connection with the selected jurisdiction (sometimes
referred to as the "nexus rule"). The view was expressed
that the legal guide should point out to parties selecting the
law of a third country that they should include a clause to
the effect that the nexus rule should not be applied to their
choice-of-law clause. It was pointed out that such clauses
would not necessarily be upheld in all legal systems and it
was suggested that paragraphs 12 and J3 should indicate
that the likelihood that such clauses would be upheld would
be greater in arbitration proceedings.

C. Choosing more thall one Ilational legal system to
govern countertrOOe agreement and supply contracts

84. No changes were suggested to section C.

D. Ma/ldatory legal rules of public /lature

85. No changes were suggested to section D.

XV, Settlement of disputes

(A/CN.9/WG.IV/WP.SJ/Add.6)

A. Geueral remarks

86. 1l was proposed that paragraph 5 should be expanded
to encompass contractual arrangements between the parties
to the countertrade agreement and third parties engaging
those third parties to act as purchasers or suppliers of
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countertrade goods. A view was expressed that considera
tion might be given to strengthening the recommendation
made in the third sentence that all of the supply contracts
as well as the contractual agreement should be subject to
one dispute settlement clause.

87. It was observed that the draft chapter did not contain
a warning that special circumstances and difficulties with
respect to dispute settlement might result when one of the
contract parties is a State or an entity of a State. Reasons
adduced for not addressing such issues included that a
State, when it engaged in commercial activities, normally
was regarded as having waived its sovereign immunity for
the purposes of legal disputes arising out of those activi
ties and that a discussion of the question was beyond the
scope of the legal guide. It was further suggested that rec
ommending the inclusion of contractual clauses on waiver
of sovereign immunity might be interpreted as suggesting
that in the absence of such contractual clauses, there was
no waiver of sovereign immunity by a State engaging in
commercial activities. The prevailing view was iliat the in
volvement of States as contracting parties had important
implications for dispute settlement and that it would be
useful for the legal guide to make a brief mention of the
existence of the problem and the need for parties to inves
tigate dispute settlement aspects in such cases. It was sug
gested that reference might be made, for example, to the
restrictions applicable to participation in arbitration by the
governmental entities of some States. It was also sug
gested that reference should be made to the Convention on
the Settlement of Investment Disputes between States and
Nationals of Other States (Washington, 1965).

B. Negotiatioll

88. The view was expressed that it was not immediately
clear from the title of section B whether it referred to the
negotiation of contractual terms at the outset of the trans
action or to negotiation to settle a dispute. It was sug
gested that the difficulty might be solved, without altering
the substance of section B. by modifying the title to read
"amicable settlement" or "consultations". However, recall
ing that the present formulation was based on the
UNCITRAL Legal Guide on Drawing Up Contracts for
the Construction of Industrial Works, the Working Group
hesitated to modify the title of section B since to do so
might inadvertently suggest that some substantive ele
ments had been introduced. The Working Group also
noted that the use of the term "negotiation" raised prob
lems in only some language versions. It was further noted
that understanding of the meaning of the title of section
B might be enhanced by a more elaborate introduction in
the general remarks of the concept of negotiation as a
dispute settlement mechanism.

C. COllciliatioll

89. [t was suggested that reference should be made to the
possibility of commencing conciliation proceedings even
after the commencement of arbitral or judicial dispute set
tlement proceedings.

D. Arbitratioll

90. It was suggested that the differences in the remedies
that were available from arbitration, as opposed to judicial
dispute settlemen~ should be added to the list of factors to
be considered in deciding whether to select arbitration as a
dispute settlement mechanism.

E. Judicial proceedillgs

91. No changes were suggested to section E.

F. Multi,colltract alld multi-party dispute set/lemellt

92. No changes were suggested to section F.

Draft illustrative provisions

(A/CN.9/WG.IV/WP.51/Add.7)

93. The Working Group noted that the Commission had
not made a definitive decision as to whether the legal
guide should contain illustrative contract provisions (see
N45/17, annex I, para. 6) and therefore the Working
Group engaged in a discussion on the utility of illustrative
provisions in the legal guide. Reservations were expressed
as to the appropriateness of attempting to illustrate the dis
cussion in the legal guide by suggesting contract formula
tions. It was pointed out that an illustrative provision
could have undesirable consequences if it was not in har
mony with other contract provisions. Furthermore, the fact
that an illustrative provision was contained in a publica
tion of the United Nations might be perceived as an en
dorsement of the provision. In addition, the parties might
include the text of an illustrative provision in their
countertrade agreement without completing properly the
missing elements. While the proponents of the reserva
tions recognized that an appropriate warning would be
included in chapter I (Introduction to Legal Guide) (para
graph 4 of NCN .9/WG.lVIWP.51 /Add.7), they pointed
out that a reader might not read the introductory chapter
before using an illustrative provision. 1t was therefore
suggested that, if illustrative provisions were to be
included in the legal guide, in each illustrative provision a
reference should be made to the relevant explanation in
the introductory chapter.

94. The prevailing view was that the legal guide should
include a limited number of illustrative provisions. Such
provisions usefully complemented the discussion in the
legal guide. Support was expressed for the selection of the
issues in the legal guide to be covered by illustrative pro
visions.

Draft chapter V, "Type. quality alld quantity of goods"

Footnote to paragraph 13

95. No changes were suggested to the illustrative provi
sioll.
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Draft chapter VI, "Pricing of goods"

Footnote to paragraph 37

96. It was suggested to include in the illustrative provi
sion, and in the accompanying text, a warning that the
clause might not operate in the intended way if the ex
change rate of the currency of payment and the reference
currency was subject to administrative regulations.

Draft chapter VUI, "Participation of third parties"

Footnote to paragraph lO

97. The Working Group requested the Secretariat to re
vise the four illustrative provisions so as to ensure that the
various scenarios for the involvement of a third-party pur
chaser discussed in the legal guide were illustrated.

Draft chapter XIll, "Failure to complete countertrade
transaction ..

98. No changes to the illustrative provisions were sug
gested.

Draft chapter XIV, "Choice of law"

Footnotes to paragraph 20, second and fourth seltlences

99. It was suggested that an illustrative provision should
be added to cover the situation in which the parties agreed

to settle the question of the law applicable to the various
component contracts of a countertrade transaction by a
single clause in the countertrade agreement. Such an ap
proach might be used, in particular, when the countertrade
agreement was concluded prior to the conclusion of the
supply contracts in the two directions.

100. It was suggested that the illustrative provisions for
chapter XlV should be expanded so as to reflect the dis
cussion by the Working Group on the choice by the par
ties of international conventions and of non-legislative
rules (see paragraph 81 above). As to the reference to
international conventions, it was suggested that language
illustrating the choice of an international convention, in
cluding the selection of the United Nations Sales Conven
tion, could be added, either by expanding the existing
illustrative provision or by including an additional pro
vision.

Draft chapter XV, "Selllement of disputes"

Footnotes to paragraphs I2 and 28

101. It was suggested that the illustrative proVIsions
should be broadened so as to indicate that a number of
different conciliation and arbitration rules existed. Merely
modifying the text of the relevant paragraphs in the legal
guide to indicate that different rules were available was
not considered sufficient if the illustrative provisions were
not also modified.

B. Working papers submitted to the Working Group on International Payments at its twenty-third
session: draft chapters of legal guide on drawing up contracts in international countertrade

transactions: sample chapters:* report of the Secretary-General

(A/CN.9/332/Add.8 and A/CN.9/WG.IV/WP.51 and Add.1-7)
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A. General remarks B. Defining eligible supply contracts

1. The countertrade agreement should address several
questions related to the fulfilment of the countertrade com
mitment. One question concerns the types of supply con
tracts that are eligible to be counted towards fulfilment
(paragraphs 2 to 9 below). Another question is whether the
countertrade commitment is fulfilled at the moment when
the parties enter into a supply contract or at some subse
quent point during the performance of the supply contract
(paragraphs 10 to 12 below). A further question is whether
an amount equivalent to the price payable under a supply
contract, or a greater or lesser amount, is to be subtracted
from the outstanding countertrade commitment (paragraphs
13 to 16 below). Yet another question concerns the period
of time during which the countertrade commitment is to be
fulfilled (paragraphs 17 to 30 below). The parties may also
wish to establish procedures for monitoring and recording
fulfilment (paragraphs 31 to 44 below).

2. The parties normally define the supply contracts that will
be counted towards fulfilment of the countertrade commit
ment ("eligible supply contracts") by indicating in the
countertrade agreement the type of goods to be purchased
under those future supply contracts. In some cases, the parties
include in the countertrade agreement additional criteria re
lating to the geographical origin of the goods, the identity of
the supplier, or the identity of the purchaser. When the parties
are not in a position to indicate the type of goods in the
countertrade agreement, some of these criteria may be in
cluded for the purpose of defining eligible supply contracts.

1. By type of goods

3. When the parties define the contracts eligible to be
counted towards fulfilment by indicating the type of goods
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to be purchased, it is advisable that they do so with as
much precision as possible. Precision is particularly advis
able when the goods to be purchased exist in different
varieties. (For a discussion of clauses in the countertrade
agreement concerning the type of goods, see chapter V,
"Type, quality and quantity of goods", paragraphs 2 to 11.)

4. Sometimes the parties provide in the countertrade
agreement that, in addition to the purchase of the
countertrade goods, other related items are to be counted
towards fulfilment of the countertrade commitment. Such
ancillary items may be, for example, purchase of samples
and prototypes in the course of selecting the countertrade
goods, local contracting of labor, local purchase of goods
and services essential for carrying out a supply contract,
unbilled activities by the purchaser in the supplier's coun
try (e.g., recruitment of personnel, training programs, se
condment of staff and other forms of technical assistance),
purchase from the supplier of transportation services, or
performance by the purchaser of after-sales service on the
countertrade goods. The countertrade agreement may pro
vide that only a limited portion of the countertrade commit
ment may be fulfilled through such items.

5. When the purchaser has made prior purchases from the
supplier, the countertrade agreement may provide that sup
ply contracts must meet an "additionality" requirement in
order to be counted toward fulfilment (see chapter V, para
graphs 26 and 27).

2. By geographical origin

6. Eligibility of supply contracts may be defined by a
stipulation that countertrade goods must be produced in a
particular geographical area. Stipulations of this type are
sometimes found in indirect offset transactions where the
importer wishes to channel the counter-purchases to a par
ticular region. Furthermore, the countertrade agreement
may stipulate a required minimum level of local content.
Such stipulations may provide that particular components
of the goods must be locally produced or that the value of
local components must constitute a certain percentage of
the total value. Local content requirements are sometimes
found in governmental regulations.

3. By identity of supplier

7. The parties may agree that the exporter is to fulfil the
countertrade commitment by purchasing goods from per
sons other than the importer. This is typically the case in
indirect offset (see chapter 11, paragraph 13). In such cases,
it is advisable that eligible supply contracts be defined by
identifying the suppliers from whom the goods are to be
purchased. The countertrade agreement may list eligible
suppliers or may stipulate criteria to be observed by the
purchaser in selecting a supplier. It may be provided, for
example, that a selected supplier must be from a particular
economic sector, be of a certain size, have a particular
production programme, be located in a particular region, or
be locally owned. Where several eligible suppliers are
identified, the purchaser may be left free to distribute pur
chases among various suppliers or a particular structure of

purchases from the identified suppliers may be stipulated.
The identification of eligible suppliers does not necessarily
mean that those suppliers have made a commitment to
make countertrade goods available. In some cases the im
porter may provide an assurance that the eligible suppliers
are prepared to negotiate the conclusion of a supply con
tract or promise to assist the purchaser in identifying a
supplier who is willing to conclude a supply contract. (For
a discussion of the participation of third persons as suppli
ers, see chapter VIII, paragraph _.) The countertrade
agreement may indicate the effect on the countertrade com
mitment if none of the eligible suppliers are prepared to
conclude a supply contract.

4. By identity of purchaser

8. A restrictive element sometimes found in the definition
of eligible supply contracts concerns the identity of the
purchaser. For example, the countertrade agreement may
provide that only purchases made by the party committed
to purchase goods or by specified third persons (e.g., third
persons from a particular country or geographical region)
are to be counted towards fulfilment. For a discussion of
restrictions on the participation of third persons as
purchasers, see chapter VIII, paragraph _.

5. Non-conforming purchases

9. The parties may agree that under certain circumstances
purchases that do not conform to the eligibility require
ments in the countertrade agreement would be counted
towards fulfilment of the countertrade commitment. For
example, non-conforming purchases could be counted if
the good faith efforts of the purchaser to locate suitable
goods from the eligible suppliers or in the geographical
regions or economic sectors identified in the countertrade
agreement were unsuccessful. A provision of that type
could call upon the purchaser to provide evidence of efforts
to make purchases of the type required by the countertrade
agreement (for a discussion of the analogous case of a
party requesting an extension of the fulfilment period, see
paragraphs 23 to 26 below). It could be agreed that the
specific prior consent of the party to whom the commit
ment is owed would be necessary for the purchases not
meeting the eligibility requirements to be counted towards
fulfilment. In order to foster efforts to comply with origin
requirements, the countertrade agreement could limit the
availability of an exception to the later stages of the fulfil
ment period. Furthermore, the parties may agree that pur
chases counted towards fulfilment that fall outside the eli
gibility provisions are to be counted at less than the full
value of the purchases (see paragraphs 14 and 15 below).

C. Stage when commitment fulfilled

10. It is advisable that the countertrade agreement indicate
the specific events that must occur in order for the
countertrade commitment to be fulfilled. The parties may
chose between two basic approaches. Under one approach,
the countertrade commitment is deemed to be fulfilled once
a supply contract is concluded. In such cases, a breach of
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an obligation under the supply contract would be subject to
remedies available under the supply contract. The parties
may agree that, if the supply contract is not performed due
to a reason imputable to one party, the amount of the
unperformed contract could, at the option of the other
party, be reinstated in the countertrade commitment.

11. Under the other approach, the commitment is deemed
to be fulfilled at an agreed stage in the performance of the
supply contract. For example, it may be agreed that the
commitment of the purchaser is fulfilled when the letter of
credit is opened or when the funds have been transferred to
the supplier and the corresponding commitment of the sup
plier is fulfilled when the goods are delivered or placed at
the disposal of the purchaser in the agreed manner. In such
cases, in the event of a breach of the supply contract, the
non-breaching party might be able to invoke remedies not
only for breach of the supply contract, but also for breach
of the countertrade agreement if the countertrade commit
ment remained unfulfilled.

12. The parties may wish to address the effect on the
countertrade commitment of a failure to conclude or per
form a supply contract. It may be agreed, for example, that
when the reason for such a failure is imputable to one of
the parties, the outstanding countertrade commitment of the
other party may, at the option of that other party, be
deemed fulfilled in the amount of the unaccepted contract
offer or unperformed contract (see chapter XIII, "Interde
pendence of obligations", paragraph _).

D. Amount of fulfilment credit

13. In many countertrade transactions, the full purchase
price of a supply contract is deducted from the outstanding
countertrade commitment (the amount deducted from the
outstanding countertrade commitment is hereinafter re
ferred to as "fulfilment credit"). Sometimes the parties
agree that the fulfilment credit granted for a supply contract
is to be an amount different than the purchase price. One
reason for such an approach may be that the parties wish
to give fulfilment credit for certain costs (e.g., transporta
tion and insurance) not included in the purchase price or to
exclude from the fulfilment credit certain costs included in
the purchase price. The supplier may agree to the crediting
of such cost elements if, for example, they involve the
purchase in the supplier's country of services related to the
performance of the supply contract.

14. The countertrade agreement may provide that pur
chases are to be credited towards fulfilment of the
countertrade commitment at different rates depending upon
the type of goods purchased. For example, fulfilment credit
could be granted at the rate of 50 per cent of the purchase
value for one type of goods and 150 per cent for another.
Such a variable rate of fulfilment credit could be desirable
for a supplier who wishes to promote the purchase of cer
tain types of goods. In an offset transaction, the
countertrade agreement may provide that investments or
technology transfer will be credited at more than the capital
contribution of the investment or the monetary value of the
technology transfer (e.g., 150 per cent). In direct offset, as
well as in buy-back, the countertrade agreement may pro-

vide that a certain amount of fulfilment credit will be
granted for export sales, other than those to the counter
importer, generated by the production facility supplied by
the exporter. Credit may also be granted for a percentage of
the value of sales to buyers in the counter-exporter's country.

15. The countertrade agreement may also provide for dif
ferent rates of fulfilment credit depending upon the identity
ofthe supplier, the geographical origin of the goods or the
identity of the purchaser. The rationale behind such a pro
vision is to steer the activities of the purchaser towards
particular suppliers or regions, or to introduce the goods in
certain markets.

16. The rate of fulfilment credit may also be made to vary
according to the point of time when a purchase is made.
Under a scheme of this type, the purchaser could fulfil the
countertrade commitment by the purchase of a smaller
quantity of goods if a supply contract was concluded at an
early stage of the period for the fulfilment of the
countertrade commitment. This approach is designed to
give the purchaser an incentive for fulfilling the commit
ment earlier rather than later in the fulfilment period. In
such a case it is particularly important that the countertrade
agreement specify the point when fulfilment credit is to be
given (e.g., when an order is placed or when payment is
made).

E. Time period for fulfilment of countertrade
commitment

1. Length of fulfilment period

17. The parties should specify in the countertrade agree
ment the length of time to be allowed for fulfilment of the
countertrade commitment (hereinafter referred to as the
"fulfilment period"). The countertrade agreement may de
termine the length of the fulfilment period by stipulating
that the fulfilment period is to commence upon a fixed date
and to expire on a fixed date.

18. Another method is to make the commencement of the
fulfilment period contingent upon an event specified in the
countertrade agreement and to set the length of the fulfil
ment period. Such an approach may be desirable in a va
riety of circumstances. For example, when the conclusion
of the countertrade agreement precedes the entry into force
of the export contract, the parties may agree that the fulfil
ment period will not begin until the export contract has
entered into force. When there is uncertainty at the time of
the conclusion of the countertrade agreement about the
availability of countertrade goods or about the ability of the
purchaser to utilize or market them, the parties may agree
that the fulfilment period will commence upon the comple"
tion of certain preparatory activities (e.g., identification of
goods, inspection by purchaser, certification of the techni
cal capability of the factory producing the goods, agree
ment with a third-party purchaser or completion of joint
marketing research). Where the exporter wishes to ensure
that performance of the export contract is at an advanced
stage or completed before performance of the countertrade
commitment commences, the parties may stipulate in the
countertrade agreement that commencement of the fulfil-
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ment period is to be triggered by an event in the perform
ance of the export contract such as the opening of the letter
of credit, delivery of a specified portion of the goods or
payment. In a buy-back transaction, an appropriate moment
might be the beginning of production of buy-back products
by the facility supplied under the export contract. In order
to avoid uncertainty as to whether the conditions for com
mencement of the fulfilment period have been met, it is
advisable that the countertrade agreement state those con
ditions and the related obligations of the parties as pre
cisely as possible.

19. In determining the length of the fulfilment period the
parties should consider a number of factors. One factor is
the size and type of the transaction being contemplated. For
example, where the countertrade commitment is large and
involves a series of shipments, more time would normally
be needed for fulfilment of the countertrade commitment
than if the transaction were relatively small. Where the
countertrade agreement defines the countertrade goods in
broad terms, it may be that a longer fulfilment period
would be needed in order to allow time for identifying
suitable countertrade goods. The quality of the countertrade
goods may affect the length of the fulfilment period. The
better the quality, the more likely it will be that the pur
chaser will either be able to market or use them in-house,
thus allowing a shorter fulfilment period.

20. In some cases, the length of the fulfilment period is
set so that it extends beyond the date when payment is due
under the export contract. Such an approach would allow
the exporter time to fulfil the countertrade commitment
after payment under the export contract is due. In such a
case it is in the interest of the importer to include in the
countertrade agreement effective sanctions for breach of
the countertrade commitment.

21. The parties may agree that the fulfilment period for
the shipment in one direction is to be of the same length as
the fulfilment period for the shipment in the other direc
tion. Such an approach may be appropriate when no par
ticular importance is attached to the order of the shipments
in the two directions (e.g., countertrade carried out within
the framework of a setoff account (chapter IX, "Payment",
paragraphs 35 to 52) or an evidence account (paragraphs
38 to 44 below». Such an approach may also be appropri
ate in a counter-purchase transaction in which the counter
importer is prepared to begin fulfilling the countertrade
commitment without waiting to be paid under the export
contract.

22. The fulfilment period should be of a sufficient length
to take into account difficulties the supplier may encounter
in making the countertrade goods available. If the goods
are not made available in time, the purchaser could object
to the exercise by the' supplier of remedies for non-fulfil
ment of the countertrade commitment by claiming that
non-fulfilment was due to unavailability of the goods. If
the purchaser is entitled to select the goods from a list of
eligible countertrade goods, the length of time needed to
make available each of the different goods listed should be
taken into account calculating the length of the fulfilment
period.

2. Extension of fulfilment period

23. The parties may require more time to fulfil the
countertrade commitment than provided by the
countertrade agreement. For example, a purchaser may
encounter unanticipated difficulties in utilizing or reselling
the goods to be purchased. A supplier may have difficulties
in making agreed upon goods available on schedule.

24. The law applicable to the countertrade agreement
may provide for an extension of the time allowed for the
performance of a party's contractual obligations in the
event that the possibility of performance is affected by cir
cumstances beyond the control of that party. The parties
may wish to include in the countertrade agreement clauses
addressing such situations (see chapter XIII, paragraphs
_ to -. for a discussion of exemption and hardship
clauses).

25. The countertrade agreement may provide that an ex
tension would be granted if the party seeking an extension
has made good faith efforts to fulfil the commitment. It is
advisable that such a provision indicate how the purchaser
could demonstrate good faith efforts. For example, in an
indirect offset, it may be provided that the purchaser would
have to show a certain number of contacts with potential
suppliers in search of suitable countertrade goods. The
countertrade agreement may also provide that a supplier
who was unable to make goods available due to circum
stances specified in the countertrade agreement would be
entitled to an extension. Such circumstances may include,
for example, lateness of the purchaser's order or changes in
the purchaser's specifications. The parties may agree that a
party could request an extension of the fulfilment period
only if that party had fulfilled a portion of the countertrade
commitment.

26. If the fulfilment of the countertrade commitment is
supported by a guarantee, it is advisable that the parties
provide that the period of the guarantee should be extended
to cover an extension of the fulfilment period (see chapter
XII, "Security for performance", paragraphs 33 and 34).

3. Subperiods within fulfilment period

27. Where fulfilment of the countertrade commitment in
volves many shipments over a long period of time, the
parties may wish to divide the fulfilment period into
subperiods. For example, a five year fulfilment period
could be divided into five annual subperiods, with a speci
fied portion of the total commitment to be fulfilled during
each subperiod. Such an approach assists the parties in
planning delivery and marketing of the countertrade goods,
and helps to ensure that fulfilment does not fall so far
behind that the parties would be unable at the latter stages
of the fulfilment period to fulfil the outstanding
countertrade commitment.

28. The countertrade agreement may allow flexibility in
dealing with shortfalls in the fulfilment of the commitment
assigned to individual subperiods by permitting the carry
over of all or a portion of a shortfall to the next subperiod.
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In such a case, the purchaser would have, in the following
subperiod, to fulfil the portion of the commitment allocated
to that subperiod, as well as to fulfil the portion of the
commitment carried over from the the preceding period.
The portion not carried over would be subject to sanctions
for failure to fulfil the countertrade commitment (see chap
ters XI, "Liquidated damages and penalty clauses", and
XII, "Security for performance"). Such flexibility would
allow the purchaser to adjust the quantity to be purchased
in a given subperiod in response to circumstances such as
short term market fluctuations. However, a high degree of
flexibility might adversely affect the interests of the sup
plier if the proceeds of sales in each subperiod are to be
used for payments under the supply contract in the other
direction.

29. To address the possibility that the fulfilment achieved
in a given subperiod exceeds the required level, the parties
may agree that some or all of the extra purchases would be
credited to the commitment due in the following subperiod.
Alternatively, the parties may agree that the excess fulfil
ment in one subperiod would not affect the level of the
commitment due in the following subperiod.

30. The parties may wish to set deadlines within the ful
filment period for completion of different actions related to
fulfilment of the countertrade commitment. For example,
the parties could stipulate deadlines for providing samples
of countertrade goods, placing orders, shipping goods or
opening letters of credit.

F. Monitoring and recording fulfilment of
countertrade commitment

31. The parties may wish to consider establishing proce
dures for monitoring and recording the progress made in
fulfilment of the countertrade commitment. Such arrange
ments may be particularly useful in long term countertrade
transactions with multiple shipments in one or both direc
tions.

1. Exchange of information

32. The parties may wish to establish procedures for ex
change of information on progress in the fulfilment of the
countertrade commitment. Such procedures may be useful,
in particular, in "indirect offset" transactions (chapter 11,
"Introduction", paragraph 13), since the countertrade com
mitment is owed to a person who does not act as the sup
plier of the countertrade goods and the potential suppliers
are, therefore, not parties to the countertrade agreement. A
system of exchange of information may also be useful
when the parties are engaged in a large volume of mutual
trade, especially when only a part of that trade stems from
the countertrade agreement.

33. The parties may include in the countertrade agreement
guidelines concerning the contents, frequency and timing
of the information to be exchanged. The required informa
tion could cover, for example, contracts that have been
concluded that are eligible to be counted towards fulfilment
(especially when concluded with a third person), shipments

that have been made, payments effected in accordance with
agreed upon procedures and purchases planned for an
upcoming subperiod of the fulfilment period. Furthermore,
the parties to the countertrade agreement sometimes find it
useful to meet periodically to assess the progress that is
being made towards fulfilment. Such meetings could be
used to review the status of concluded contracts and those
under negotiation and to consider possible modifications of
the countertrade agreement. The countertrade agreement
could address questions such as the frequency and location
of meetings and the representation of the two sides.

34. In particularly complex transactions that require ongo
ing monitoring and coordination, the parties may wish to
establish in the countertrade agreement a joint coordination
committee. It is advisable that the parties address issues
such as the frequency and location of meetings, represen
tation of the two sides, the manner in which the results of
the meetings will be reported and the mandate of the com
mittee. The mandate of such a committee would typically
be to assess progress in the implementation of the transac
tion, analyse difficulties and consider possible solutions,
establish working groups for specific problems, and con
sider proposals to amend the countertrade agreement.

2. Confirmation of fulfilment of countertrade
commitment

35. The parties may agree that the purchaser has a right to
obtain from the party to whom the countertrade commitment
is owed a written confirmation of the fulfilment of the
countertrade cOl11l11itment. Such a confirmation may take the
form of a statement from the supplier (sometimes referred to
as a "letter of release"). The parties may agree that the letter
of release is a condition for payment under the supply con
tract concluded in fulfilment of the countertrade commit
ment (e.g., the letter of credit terms may specify that the
letter of release is to be among the documents presented to
the bank in order to obtain payment). Fulfilment of the
countertrade commitment may also be confirmed by a
clause in the supply contract stating that the contract is con
cluded in fulfilment of the countertrade commitment.

36. Written confirmation of fulfilment is intended to avoid
disagreements, which may occur after a particular supply
contract has been performed, as to whether the contract counts
towards fulfilment of the countertrade commitment. Written
confirmation may also be helpful to a party who wishes to
demonstrate (e.g., in negotiating other countertrade agree
ments) a record of fulfilling countertrade commitments.

37. Where written confirmations are envisaged in a
multiparty transaction (see chapter VIII, "Participation of
third parties", paragraphs _ to _), it is advisable that the
countertrade agreement indicate whether the fulfilment of
the commitment is to be confirmed by the supplier of the
goods or by the party to whom the commitment is owed.
Absent such an indication, a disagreement may arise be
tween the purchaser and the party to whom the commit
ment is owed as to the significance of a statement by a
third-party supplier that a supply contract fulfils the
countertrade commitment, or of a clause in a supply con
tract with a third-party supplier to that effect.
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3. Evidence accounts

38. The parties may agree that their mutual shipments of
goods are to be recorded in a ledger kept by themselves, by
a bank or by a controlling authority. Such a ledger is re
ferred to herein as an "evidence account", a term frequently
used in practice. An evidence account is not a payment
mechanism. Rather, it is used only for recording the con
clusion, performance and value of supply contracts, with
financing and payment being arranged independently. With
an evidence account, the parties undertake a countertrade
commitment of a given value and then conclude supply
contracts in the two directions without having to negotiate
a countertrade commitment for each individual supply con
tract. Evidence accounts may accommodate multiple par
ties on one or both sides. An evidence account may be
particularly useful in a long-term countertrade transaction
to monitor the cumulative value of the purchases in the two
directions and thereby to assist the parties in dealing with
imbalances that may develop.

39. The use of an evidence account may be subject to
governmental regulations. Such regulations may determine
the manner in which an evidence account is to operate and
require administration of the account by a controlling au
thority such as the central bank or foreign trade bank. An
evidence account administered by a controlling authority
may provide the purchaser access to a wider variety of
countertrade goods and trading partners than might be
available without an evidence account administered by the
controlling authority. Government regulations may also
require authorization of evidence accounts. It may be pro
vided that such authorization would be given only for
countertrade transactions exceeding a minimum turnover
and to parties with an established presence in a given coun
try. In some cases, an evidence account is authorized with
the restriction that purchases by third parties will not be
counted towards fulfilment of the countertrade commit
ment; such a restriction may be imposed when the motive
for permitting an evidence account is to establish a long
term trading relationship with a particular party. The
countertrade goods may be limited to those agreed upon by
the parties or those that the controlling authority has an
interest in promoting.

40. When the parties are free to establish an evidence
account, they may decide to administer the account them
selves or to engage a bank or banks to do so. A variety of
structures are possible depending on whether the account is
administered by one or both of the parties or by one or two
banks engaged by the parties. For example, parallel ac
counts could be established by a party or a bank on each
side of the transaction in which supplies are credited and
purchases are debited. Each parallel account could in turn
consist of two ledgers, one listing contracts concluded in
each direction and the other recording payments. If banks
are to administer the evidence account, the parties may
wish to use the banks that handle payment for the supply
contracts.

41. The countertrade agreement should specify the docu
mentation required for triggering entries in the evidence
account (e.g., copies of contracts, evidence of letters of
credit, or shipping documents). Such documentary require-

ments should be in line with the provIsIOns in the
countertrade agreement concerning the stage when the
countertrade commitment is deemed fulfilled (see para
graphs 10 to 12 above). In order to minimize administrative
burden, the parties may wish to align to the degree possible
the documentary requirements for the evidence account
with those of any governmental authority monitoring the
countertrade transaction.

42. It is advisable that the parties address in the
countertrade agreement deviations from the agreed upon
ratio between the values of the shipments to be made in the
two directions. It is advisable to agree that during the ful
filment period the values of the shipments may deviate
from the agreed ratio, with the agreed upon ratio to be
achieved upon the conclusion of the fulfilment period or at
specified points in the fulfilment period. The parties may
further agree that deviations during the fulfilment period
must remain within a specified range. For example, during
the fulfilment period the value of the shipments in one
direction should be not less than 60 and not more than 120
per cent of the value of the shipments in the other direction.
It may be agreed that failure by a party to conclude the
supply contracts necessary to achieve the agreed upon ratio
may be subject to sanctions (see chapters XI, "Liquidated
damages and penalty clauses", and XII, "Security for per
formance"). It is advisable to define in the countertrade
agreement small deviations from the ratio that would be
tolerated.

43. In order to minimize errors or discrepancies in the
evidence account, the parties may agree to verify at fixed
points of time the information entered in the account.

44. Where two banks are involved in administering the
evidence account, the technical details of the account may
be the subject of an interbank agreement. The countertrade
parties have an interest in the contents of the interbank
agreement, though they are not normally parties to it. It is
therefore advisable that the parties consult with the banks
to ensure that the evidence account established by the
banks is acceptable to the parties.

[NCN.9/WG.IV/WP.51]

INTERNATIONAL COUNTERTRADE: DRAFT
CHAPTERS OF LEGAL GUIDE ON DRAWING UP

CONTRACTS IN INTERNATIONAL
COUNTERTRADE TRANSACTIONS: REPORT OF

THE SECRETARY-GENERAL

1. The Commission, at its nineteenth session (1986), in
the context of its discussion of a note by the Secretariat
entitled "Future work in the area of the new international
economic order" (NCN.91277), considered its future work
on the topic of countertrade. There was considerable sup
port in the Commission for undertaking work on the topic,
and the Secretariat was requested to prepare a preliminary
study on the subject.!

IReport of !he United Nations Commission on International Trade Law on
the work of its nineteenth session, Official Records a/the General Assembly,
Forty-first Session, Supplement No. 17 (AI4I/17), para. 243.
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2. At its twenty-first session (1988), the Commission had
before it a report entitled "Preliminary study of legal issues
in international countertrade" (NCN.9/302). The Commis
sion made a preliminary decision that it would be desirable
to prepare a legal guide on drawing up countertrade con
tracts. In order for the Commission to decide what further
action might be taken, the Commission requested the Sec
retariat to prepare for the twenty-second session of the
Commission a draft outline of such a legal guide (N43/17,
paras. 32-35).

3. At its twenty-second session (1989), the Commission
considered the report entitled "Draft outline of the possible
content and structure of a legal guide on drawing up inter
national countertrade contracts" (NCN.9/322). It was de
cided that such a legal guide should be prepared by the
Commission, and the Secretariat was requested to prepare
for the next session of the Commission draft chapters of the
legal guide (N44/17, paras. 245-249).

4. At its twenty-third session (1990), the Commission
considered the following materials prepared by its secre
tariat: a proposed structure of the legal guide (NCN.9/332,
para. 6); an outline of the introductory chapter to the legal
guide (NCN.9/332/Add.1); draft chapter 11, "Scope and
terminology of legal guide" (NCN.9/3321Add.l); draft
chapter Ill, "Contracting approach" (NCN.9/332/Add.2);
draft chapter IV, "General remarks on drafting" (NCN.9/
332/Add.3); draft chapter V, 'Type, quality and quantity of
goods" (NCN.9/332/Add.4); draft chapter VI, "Pricing of
goods" (NCN.9/332/Add.5); draft chapter IX, "Payment"
(NCN.9/332/Add.6); and draft chapter XII, "Security for
performance" (NCN.9/332/Add.7). Draft chapter VII,
"Fulfilment of countertrade commitment" (NCN.9/332/
Add.8), was submitted to the Commission but was not
considered by the Commission.2

5. There was general agreement in the Commission with
the overall approach taken in preparing the draft chapters,
both as to the structure of the legal guide and as to the
nature of the description and advice contained therein (N
45/17, para. 16).

6. The Commission decided that the Secretariat should
complete the preparation of the remaining draft chapters
and submit them, together with draft chapter VII, "Fulfil
ment of countertrade commitment" (NCN.9/332/Add.8),
to the Working Group on International Payments. The
Commission also decided that the Secretariat should redraft
the chapters considered by it at its twenty-third session and
the chapters to be submitted to the Working Group on
International Payments in the light of the discussion at
those sessions. The Commission also decided that the final
text of the legal guide should be submitted to its twenty
fifth session, to be held in 1992 (N45/17, paras. 17
and 18).

7. Addenda 1 to 6 to the present document contain draft
chapters VIII, X, XI, XIII, XIV and XV, prepared pursuant
to the above decision of the Commission. Addendum 7

2A summary of the discussion in the Commission on the draft chapters
(AlCN.9/3321Add.I-7) is contained in annex I to the report of the Com
mission on the work of its twenty-third session (N45/17).

contains sample draft illustrative provisions that may be
used in drawing up a countertrade agreement; such illustra
tive provisions are expected to be set forth in footnotes to
chapters of the final text of the legal guide. In preparing
those draft chapters and sample draft illustrative provi
sions, the Secretariat has taken into account a broad range
of relevant documents, contracts, books and articles. In
addition, the Secretariat has benefited from the comments
of an expert group that was convened by the Commission's
secretariat at Vienna from 12 to 15 December 1989.

8. The Working Group may wish to consider the structure
of these chapters, whether they cover the relevant issues,
whether the statements made appropriately take into
account the needs of countertrade practice and whether
advice given is appropriate.

9. The proposed structure of the legal guide is as follows:

I. Introduction to Legal Guide. This draft chapter,
which will describe the origin, purpose, approach
and structure of the legal guide, will be prepared
for the twenty-fifth session of the Commission
(an outline of this draft chapter is contained in N
CN.9/332/Add.l).

11. Scope and terminology of Legal Guide (NCN.9/
332/Add.l)*

Ill. Contracting approach (NCN.9/3321Add.2)*

IV. General remarks on drafting (NCN.9/332/
Add.3)*

V. Type, quality and quantity of goods (NCN.9/
332/Add.4)*

VI. Pricing of goods (NCN.9/332/Add.5)*

VII. Fulfilment of countertrade commitment. This
draft chapter, contained in NCN.9/332/Add.8,
the Commission referred to the Working Group
on International Payments.

VIII. Participation of third parties (addendum 1 to the
present document)

IX. Payment (NCN.9/332/Add.6)*

X. Restrictions on resale of countertrade goods
(addendum 2 to the present document)

XI. Liquidated damages and penalty clauses (adden
dum 3 to the present document)

XII. Security for performance (NCN.9/332/Add.7)*

XIII. Problems in completing countertrade transaction
(addendum 4 to the present document)

XIV. Choice of law (addendum 5 to the present docu
ment)

XV. Settlement of disputes (addendum 6 to the present
document).

*This draft chapter. submitted to the twenty-third session of the Com
mission (1990), will be revised in the light of the discussion at that session
and any observations made at the twenty-third session of the Working
Group on International Payments (1991), and will be submitted to the
twenty-fifth session of the Commission in 1992.
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A. General remarks

1. This chapter deals with cases in which a party, instead
of itself purchasing or supplying goods in a particular di
rection, engages a third party to do so. Section B discusses
the case in which a party originally committed to purchase
goods engages a third party to make those purchases. Sec
tion C discusses the case in which a third party is desig
nated to supply goods. This chapter also discusses cases in
which a supplier of goods in one direction does not assume
a commitment to purchase goods in the other direction, but
instead a third-party purchaser assumes such a commitment
from the outset of the transaction; such cases are dealt with
in section D. Section D also discusses cases in which a
purchaser of goods in one direction does not assume a
commitment to supply goods in the other direction, but
instead a third-party supplier assumes such a commitment
from the outset.

2. The Legal Guide does not discuss the case in which a
party committed to purchase goods engages a third person
only to locate persons to whom the goods could be resold
or to represent the committed party in the resale of the
goods. In such cases the third person does not purchase the
goods in its own name. The use by the purchaser of such
services by third persons is not discussed since the consent
of the supplier is normally not required and such involve
ment of third persons therefore does not have to be ad
dressed in the countertrade agreement.

3. Cases in which the party committed to purchase goods
makes those purchases itself and then resells the goods are
not within the subject-matter of this chapter. Various re
strictions that may be placed on the resale of countertrade
goods are discussed in chapter X.

B. Purchase of countertrade goods

4. A party committed to purchase goods frequently can
not use the goods to be purchased, or lacks the marketing
capacity or knowledge necessary to resell them. In these
cases the party committed to purchase may wish to engage

one or more third parties to make the purchases necessary
to fulfil the commitment. The third party may be, for exam
ple, an end-user of the goods or a trading company special
izing in the purchase and resale of certain types of goods.

5. A third-party purchaser who agrees to become in
volved in the countertrade transaction makes a commitment
to the party originally committed (i.e., only to the party
who engages the third party) to purchase goods from the
supplier within an agreed period of time. In some cases, the
third party also makes a commitment to the supplier to
enter into future contracts. Since the third party's commit
ment relates to the conclusion of future contracts, that com
mitment would address issues such as the type, quality,
quantity and price of the goods to be the subject of the
future contracts, period for fulfilment of the commitment,
restrictions on resale of the goods, security for perform
ance, liquidated damages or a penalty, and settlement of
disputes. (Implications of the commitment by the third
party are discussed below in paragraphs 15 and 16; the
terms of the third party's commitment are discussed below
in paragraph 20.)

6. When a third-party purchaser is to be engaged, it is
often the case that payment obligations under the supply
contracts in each direction are to be settled independently.
Such cases do not raise payment issues specific to
countertrade. It may be agreed, however, to link payment
in the two directions so that the proceeds of the supply
contract in one direction are used to pay for the supply
contract in the other direction. For a discussion of such
linked payment mechanisms, see chapter IX, "Payment",
paragraphs 61 to 67.

7. Sometimes the parties to the countertrade agreement
agree that the party making purchases beyond what is re
quired to liquidate its outstanding countertrade commit
ment will be allowed to have the excess fulfilment credit
counted towards fulfilment of countertrade commitments
that the purchaser may have to assume in the future. Al
ternatively, a purchaser accumulating such excess fulfil
ment credit may be permitted to transfer the excess fulfil
ment credit to a third party (for a discussion of fulfilment
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credit, see chapter VII, "Fulfilment of countertrade com
mitment", paragraphs 13 to 16). The transfer of the fulfil
ment credit to a third party would entitle that third party
to sell goods to the party who originally granted the fulfil
ment credit and to reduce any countertrade commitment
by the amount of the transferred fulfilment credit. Such a
transfer may involve the payment of a fee by the third
party to the transferor of the fulfilment credit. In some
countries, the right of transfer of countertrade credit is
regulated by law.

1. Countertrade agreement

8. When the parties at the outset of the transaction fore
see the possibility that the party committed to purchase
will wish to engage a third-party purchaser, it is advisable
to address that possibility in the countertrade agreement.
Absent a provision authorizing the engagement of a third
party, a disagreement may arise as to whether the party
originally committed is entitled to engage a third party to
fulfil the countertrade commitment. The party originally
committed to purchase goods may consider that the com
mitment is not a personal obligation and that, even with
out the consent of the supplier, the commitment may be
fulfilled by purchases made by a third party engaged by
the party originally committed. The supplier, on the other
hand, may take the position that the purchases must be
made by the party originally committed to purchase the
goods. The supplier may be prompted to take such a posi
tion, for example, by a belief that the resale of the goods
by the party with whom the countertrade agreement has
been concluded would establish a place for the goods in
the market or maintain the market image of the goods.

9. The participation of third parties in the fulfilment of
countertrade commitments may be subject to mandatory
rules. Such rules may impose guidelines as to the
acceptability of third parties or require governmental
authorization of third-party participation. A frequent reason
for such restrictions is the desire to prevent the marketing
of the goods in traditional export markets of the State in
question.

(a) Selection of third party

10. Clauses in the countertrade agreement permitting the
engagement of third parties may be formulated in such a
way that the party originally committed to purchase goods
is free to select the third party. In such clauses it is advis
able to provide that notice of the engagement of a third
party must be given to the supplier in advance of the pur
chases by the third party.

11. Sometimes the countertrade agreement limits the free
dom of the party originally committed to purchase goods to
select the third party. Various types of limitations may be
used. For example, the countertrade agreement may name the
third party, list acceptable third parties, or stipulate the cri
teria to be followed in selecting the third party. Where the
countertrade agreement names the third party or contains a
short list ofpotential third parties, the countertrade agreement
may provide for the selection of another party if the identified
third parties are not in a position to purchase the goods.

12. Another way of limiting the freedom to select a third
party is to provide that the party originally committed to
purchase goods is not permitted to engage a third party with
out the consent of the supplier. To expedite the designation
of the third party, it may be agreed that the supplier will be
deemed to have consented to the designation unless an objec
tion is raised within a specified period of time. It is advisable
to indicate in the countertrade agreement the type of infor
mation about a proposed third party that the party originally
committed to purchase is obligated to furnish to the supplier
(e.g., financial standing of the proposed third party and type
and quantity of goods to be purchased). In order to limit the
discretion of the supplier, the countertrade agreement may
identify the types of objections that would be acceptable.
Such acceptable objections might be, for example, that the
proposed third party is already the supplier's trading partner,
that the third party is selling goods produced by competitors
of the supplier, or that the third party previously has failed to
meet an obligation owed to the supplier or has been involved
in a dispute with the supplier.

13. The supplier may have various reasons for wishing to
limit the freedom of the party originally committed to pur
chase in the selection of a third party. One category of
reasons is aimed at preventing the selection of certain third
parties. For example, restrictions may be designed to pre
vent sales to existing customers from being counted to
wards fulfilment of the countertrade commitment, to pre
vent the engagement of persons active in a particular mar
ket (e.g., because of existing distributorship agreements in
the market or because of rules applicable to trade with that
country), or to ensure that goods requiring special precau
tions in their use are not purchased by parties not trained to
handle them. The other category of reasons is aimed at
bringing about the selection of certain third parties. For
example, a restriction may be designed to obtain the selec
tion of a third party from a particular country or market or
of a third party with experience in particular products or
markets (e.g., because the supplier wishes to introduce the
goods in a market).

14. The parties should bear in mind, however, that a limi
tation on the purchaser's freedom to select a third party
may have disadvantages. For example, the party originally
committed to purchase goods might have to factor into the
costs of the transaction the risk that the fee charged by the
third party in connection with the purchase of the
countertrade goods (see paragraphs 28 to 31 below) might
be higher than fees charged by other third parties or the
risk that the third party will fail to make the purchases. The
parties may agree that some of these risks will be assumed
by the supplier who insists on the selection of a particular
third party. For example, it may be agreed that the liability
of the party originally committed under the liquidated dam
ages or penalty clause would be reduced to the amount that
that party could recover from the third party.

(b) Liability for fulfilment of countertrade commitment

15. It is advisable for the parties to the countertrade
agreement to consider the question of who would be liable
to the supplier in the event of a failure by the third party
to make the purchases needed to fulfil the countertrade
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commitment. The answer to that question depends on
whether the third party has made a commitment to pur
chase goods only to the party engaging the third party or
whether the third party has also made a commitment to the
party who is to supply the goods (see paragraph 5 above).

16. When the third party's commitment is made only to the
party originally committed, the party originally committed
remains liable to the supplier for its countertrade commit
ment even though the third party has been engaged. When,
however, the third party makes the commitment both to the
party originally committed and to the supplier, two ap
proaches with respect to the commitment of the party origi
nally committed may be considered. One approach is to
stipulate in the countertrade agreement that the commitment
of the party originally committed to purchase is to be main
tained; in such a case, both the party originally committed
and the third party will be liable to the supplier for the ful
filment of the commitment, and, ultimately, the party origi
nally committed and the third party would settle the question
of responsibility between themselves pursuant to their con
tract. Such an approach might be appropriate where the third
party's commitment to the supplier to conclude future pur
chase contracts is not supported by the same guarantees as is
the countertrade commitment of the party originally com
mitted, or where the supplier has had no experience or has
had unsatisfactory experience in dealing with the third party.
The other approach is to stipUlate that, upon the assumption
of the commitment by the third party, the party originally
committed will be released from the countertrade commit
ment, leaving only the third party liable to the supplier for
the conclusion of future contracts. In order to implement
such a substitution of the party liable to the supplier, the
parties may agree on a transfer of the countertrade commit
ment from the party originally committed to the third party.
The general contract law of most countries contains rules on
transfers of contractual obligations that would be relevant to
a transfer of a countertrade commitment. An alternative
method of substituting the party liable to the supplier would
be for the party originally committed and the supplier to
agree to terminate their countertrade commitment at the
moment the third party assumes a commitment to conclude
future contracts with the supplier. To ensure that the original
countertrade commitment is not terminated before the third
party's commitment becomes effective, it is advisable to
stipulate in the countertrade agreement that the termination
would not take effect until the third party's commitment had
become effective.

17. As noted in paragraph 20 below, third parties some
times limit their commitment to a promise to exercise "best
efforts" to make the purchases. When the third party is to
replace the party originally committed as the party liable to
the supplier, it is advisable that the countertrade agreement
stipulate that the commitment of the third party to the sup
plier should be a commitment to actually purchase goods
rather than a "best efforts" type of commitment. If the third
party were to make only a "best efforts" commitment, the
supplier would have limited assurance that the conclusion
of the supply contract would take place.

18. Guarantees issued to support fulfilment of
countertrade commitments are normally formulated in such
a way that they cover only the obligation of the party origi-

nally committed. Therefore, if the supplier wishes to have
the third party's commitment secured, it is advisable that
the countertrade agreement require that the guarantee be
modified or that a new guarantee be issued. It is also ad
visable that there be an indication of the consequences if
the guarantee cannot be modified or· an appropriate new
guarantee cannot be procured.

2. Contractual relationship between party originally
committed and third party

(a) Third party's commitment to purchase goods

19. When the party originally committed to purchase in
tends to engage a third party to make the purchases, those
two parties should reach an understanding as to the type of
commitment to be made by the third party.

20. Two types of commitment by third parties to parties
originally committed are used in practice. One type is a
promise that, subject to the terms of the engagement of the
third party, the countertrade goods will actually be pur
chased. The other type of commitment is a promise by the
third party that an effort will be made to purchase goods
without an assurance that the effort will be successful. The
third party may not be willing to make a full commitment
because of uncertainty as to whether an end-user for the
goods could be found or whether the purchase price of the
goods would be competitive. Such a promise only to make
an effort may be described by terms such as "serious inten
tion", "best efforts", or "good-faith efforts" or by a clause
to the effect that the third party will purchase the goods if
an end-user for the goods can be found. If the third party
fails to purchase the goods, it can exonerate itself from the
consequences of the failure merely by showing a good faith
effort to carry out its mandate. The party originally com
mitted to purchase the goods may find the participation of
the third party on a "best efforts" basis acceptable if there
is reason to expect that the third party will fulfil the man
date (e.g., because of the third party's record or because the
anticipated purchase and resale prices are likely to make
the purchase commercially attractive).

21. Sometimes the terms of the contract engaging the
third party require the third party to make a commitment
directly to the supplier to conclude future contracts (see
paragraphs 5 and 15 above).

22. The terms under which the third party is engaged
should be coordinated with the terms of the countertrade
agreement. The need for coordination. exists in particular
with respect to the type, quality, quantity and price of the
countertrade goods. A problem may arise, for example, if
the third party commits itself to purchase goods of a
standard quality at a world market price, while the
countertrade agreement specifies a different level of quality
or price. In such a case, it may occur that the supplier
makes available goods that conform to the countertrade
agreement but that the third party is justified in refusing to
purchase because the goods do not conform to the terms of
the contract between the party originally committed and the
third party. That would leave the party originally commit
ted to purchase liable to the supplier for non-fulfilment of
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the countertrade commitment without the possibility of
indemnification from the third party.

23. Furthermore, a problem may arise when the
countertrade agreement does not contain an assurance as to
the availability of the goods but the third party, relying on
its contract with the party originally committed, expects the
goods to be made available. When such inconsistency ex
ists, the party engaging the third party may be liable to the
third party for a failure on the part of the supplier to make
the goods available.

24. When the countertrade agreement and the terms of the
engagement of the third party both contain an assurance as
to the availability of goods, the party originally committed
may be liable to the third party for a failure by the supplier
to make the goods available. In such a case, it would be in
the interest of the party originally committed to obtain the
agreement of the supplier to pay liquidated damages or a
penalty or to provide a guarantee to support the assurance
of the availability of the goods.

25. It is advisable for the contract by which the third party
is engaged to reflect any restriction on the resale of goods
set out in the countertrade agreement. Otherwise, the party
originally committed to purchase may be liable for a resale
of the goods by the third party in violation of a restriction
set out in the countertrade agreement without the benefit of
indemnification from the third party.

26. In some cases, the party originally committed may
wish to have an opportunity to make alternative arrange
ments to fulfil the countertrade commitment in the event
that the third party fails to make the necessary purchases.
This could be achieved by setting a deadline for purchases
to be made by the third party that precedes the deadline for
the fulfilment of the countertrade commitment that is bind
ing upon the party originally committed. If the party origi
nally committed wishes to have such an opportunity, it
would be advisable, in negotiating the countertrade agree
ment, to ensure that the fulfilment period is of a sufficient
length so as to allow the third party adequate time to make
the purchases, as well as to allow the party originally com
mitted to make alternative arrangements should the third
party fail to make those purchases.

27. It is advisable to make it clear in the contract for the
engagement of the third party whether it is up to the third
party to carry out all aspects of the negotiation with the
supplier relating to the conclusion of the future contract, or
whether the party originally committed to purchase the
goods should participate in some way in the conclusion or
performance of the contract. It may be provided, for exam
ple, that the party originally committed to purchase must
approve or at least be informed of a particular aspect of the
purchase of the goods (e.g., the price or the destination of
the goods).

(b) Third party's fee

28. In return for the third party's commitment to purchase
goods, the party originally committed may have to pay a
fee to the third party. A fee is normally required when the
price of goods to be purchased by the third party is not

competitive and the resale of the goods would therefore not
be profitable to the third party without the payment of a
fee. Such a fee is referred to in practice by expressions
such as "commission", "disagio", "subsidy", "discount",
"premium", or "compensation". The amount of the fee
would depend in particular on the expected difference be
tween the purchase price and the resale price of the goods.
The amount of the fee may also be affected by the cost of
any guarantee that the third party would have to procure to
cover its liability either to the party originally committed or
to the supplier, or to both, for a failure to make the neces
sary purchases.

29. The fee may be calculated as a percentage of the price
of the purchases to be effected by the third party or as an
absolute amount per unit or quantity of goods. Sometimes
a combination of the two methods is used. If the fee is
calculated as a percentage of the price of the goods, it is
advisable for the parties to be clear as to the amount on the
basis of which the fee is to be calculated (e.g., whether any
transport or insurance costs form part of that price).

30. At the time the third party is engaged to conclude the
future supply contracts, it may be difficult, due to price
fluctuations, to predict the resale price. The parties may
therefore provide for a variable fee, to be determined on the
basis of the actual difference between the prices, increased
by an agreed percentage or amount to cover the third par
ty's costs. Depending upon the underlying commercial cir
cumstances, the parties may wish to considerthe possibility
that the resale price might rise to a level at which the resale
of the goods is profitable for the third party. If this possi
bility is taken into account, the third party would have to
pay an amount to the party originally committed to pur
chase the goods corresponding to the extent to which the
actual resale price increased above the anticipated resale
price. Such an amount due from the third party is some
times referred to as a "negative disagio".

31. It is advisable to specify the point of time when the
fee becomes due. It may be provided, for example, that the
fee becomes due when the third party is engaged, upon the
conclusion of the supply contract between the supplier and
the third party, upon the opening of a letter of credit on the
instructions of the third party in favour of the supplier, or
at the time of payment by the third party to the supplier.
Sometimes it is agreed that specified percentages of the fee
are payable at different points of time. For example, it may
be agreed that a certain percentage of the fee is payable
upon the engagement of the third party, a certain percent
age upon the conclusion of the contract between the third
party and the supplier, and the remainder upon payment by
the third party for the goods. When the fee is to be paid
subsequent to the conclusion of the contract between the
party originally committed and the third party, the third
party may request a bank guarantee to secure the obligation
to pay the fee.

32. It is advisable for the contract engaging the third party
to stipulate whether the contractual relationship between the
third party and the party originally committed would be af
fected by a termination or reduction of the countertrade
commitment of the party originally committed. A termina-
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tion or reduction of the countertrade commitment may re
sult, for example, from the termination of the export contract
(see chapter XIII, "Problems in completing countertrade
transaction", paragraph _). The third party may be inter
ested in completing the purchase and earning the fee irre
spective of the fate of the countertrade commitment of the
party originally committed, particularly when expenses have
been incurred in locating an end-user, when an end-user has
been promised the goods or when the goods have actually
been purchased and resold. The party engaging the third
party, on the other hand, may be interested in being able to
terminate the engagement of the third party in the event that
the countertrade commitment is terminated.

(c) "Hold-hannless" clause

33. The party originally committed to purchase goods
may be liable to the party to whom that commitment is
owed when the third party fails to make the anticipated
purchases (see paragraphs 15 and 16 above). A party origi
nally committed to purchase goods engaging a third party
may therefore wish to include in its contract with the third
party a "hold-harmless" clause. According to such a clause,
the third party would have to indemnify the party originally
committed to purchase for any liability to the supplier re
sulting from non-fulfilment of the countertrade commit
ment for reasons imputable to the third party. The parties
may also stipulate that the "hold-harmless" clause would
protect the party originally committed to purchase goods in
the event ora violation by the third party of a restriction on
the resale of the goods set out in the countertrade agree
ment and reflected in the contract engaging the third party.
It may be agreed that the party originally committed to
purchase the goods is to give the third party notice when a
claim is raised that may result in the third party's liability
under the "hold-harmless" clause.

(d) Exclusivity of third party's mandate

34. It is advisable for the party originally committed and
the third party to indicate in their contract whether the third
party is to be the only party engaged or whether the party
originally committed reserves the right to engage an addi
tional third party for the purpose of fulfilling the same
countertrade commitment. A third party could be given an
exclusive mandate with respect to all the purchases to be
made in fulfilment of the countertrade commitment or ex
clusivity could be given only with respect to a particular
type of goods, a particular supplier, or a particular territory
where the goods are to be purchased or resold.

35. When the third party is given an exclusive mandate,
the party originally committed may wish to reserve the
right to declare the mandate as non-exclusive if by a speci
fled time before the end of the fulfilment period the third
party has not purchased an agreed quantity of goods.

36. When the quantity of goods to be purchased is par
ticularly large, it might be agreed that during a specified
period of time the third party is not to be permitted to
purchase the same type of goods from other sources. A
rationale for such a restriction may be the desire to avoid

a temporary oversupply in the market in which the third
party plans to resell the goods, or a desire to compel the
third party to concentrate its efforts on the fulfilment of the
commitment in question.

c. Supply of countertrade goods

37. Sometimes, a party who purchases goods in one direc
tion does not supply goods in the other direction. Instead,
one or more third parties are designated to supply the
goods. There are two types of transactions in which such
an approach may be used. One type is a transaction in
which the party purchasing goods in one direction assumes
a commitment for the supply of goods in the other direc
tion, but because of difficulties in making the agreed goods
available designates a third party to supply the agreed
goods. The other type is an indirect offset transaction as
described in chapter 11, "Scope and terminology of Legal
Guide", paragraph 13. In indirect offset transactions it is
foreseen at the time of the conclusion of the export contract
and of the countertrade agreement that the importer (often
a governmental agency) will not counter-export goods and
that the party committed to counter-import will have to
locate third parties willing to supply goods. Those third
parties are normally not bound by any commitment to con
clude supply contracts with the counter-importer.

38. In a transaction involving a third-party supplier, pay
ment obligations under the supply contracts in the two di
rections are often settled independently. Payment in such a
manner does not raise issues specific to countertrade. How
ever, issues specific to countertrade do arise when the par
ties decide to link payment in the two directions so that the
proceeds of the supply contract in one direction are used to
pay for the supply contract in the other direction. For a
discussion of such linked payment mechanisms, see chap
ter IX, "Payment", paragraphs 61 to 67.

39. When the possibility exists that a third party may be
involved in the supply of goods, it is advisable for the
countertrade agreement to address the means by which the
third-party supplier is to be selected and the consequences
of a failure by the third party to make the agreed goods
available.

40. Different approaches may be used for the selection of
the third-party supplier. One approach is for the counter
trade agreement to name the third party. Another approach
is for the countertrade agreement to stipulate that the third
party supplier is to be agreed upon at a later date. Yet
another approach is to leave the selection of the third-party
to one of the parties to the countertrade agreement.

41. It often occurs in offset transactions that the selection of
the third-party supplier is left to the party committed to pur
chase. That selection may be restricted by guidelines estab
lished in the countertrade agreement requiring the selection
of suppliers from particular geographical regions or indus
trial sectors, or of suppliers of specific types of products or
services. Such guidelines are referred to in chapter VII, "Ful
filment of countertrade commitment," paragraph 7.

42. When the party committed to purchase is to select the
third-party supplier, it is advisable to clarify in the
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countertrade agreement the effect of a failure by a potential
third-party supplier to conclude a supply contract. When
the selection is to be made from a large number of potential
suppliers, it may be stipulated that the refusal by a potential
third-party supplier would not result in a release from the
commitment to purchase. When the third-party supplier is
to be selected from a list of identified suppliers, it may be
agreed that a refusal by all the suppliers on the list to con
clude a supply contract in conformity with the terms of the
countertrade agreement would release the party committed
to purchase from its commitment. (For a further discussion
of release from the countertrade commitment, see chapter
XIII, "Problems in completing countertrade transaction",
paragraphs _.)

43. In some cases, the selection of third-party suppliers is
left to the party who has a right under the countertrade
agreement to supply goods. This may be the case when the
party purchasing goods in one direction does not engage in
the sale of goods (e.g., when a government agency pur
chases goods in an offset transaction), does not have goods
of interest to the party committed to purchase, or is uncer
tain as to whether it will have suitable goods at the time the
supply contract is to be concluded and therefore wishes to
have the option of designating a third-party supplier.

44. When the selection of the third-party supplier is left to
the party who is to supply goods under the countertrade
agreement, it is advisable to provide that the third party must
be in a position to make available goods that conform to the
terms of the countertrade agreement. It is also advisable for
the countertrade agreement to be clear as to the conse
quences of a failure by the third party to make the agreed
goods available. It may be agreed that such a failure would
release the party committed to purchase from the
countertrade commitment to the extent that the third party
failed to make goods available, or it may be agreed that a
new supplier would be selected. When the obligation of the
party originally committed to supply is supported by a liqui
dated damages or penalty clause, or by a guarantee, it may
be agreed that a failure by the third party to make the goods
available would entitle the party committed to purchase to
payment under the liquidated damages or penalty clause or
under the guarantee. Alternatively, an obligation to pay
liquidated damages or a penalty in case of a failure to make
goods available, or to obtain a guarantee to cover such an
eventuality, would be assumed by the third-party supplier.

D. Multi-party countertrade

45. There are three types of countertrade transactions that
involve more than two parties but are distinct from the
transactions covered in sections Band C of this chapter.

46. One type is a tripartite transaction in which a party
who supplies goods in one direction does not, at any point
in the transaction, make a commitment to purchase goods
in the other direction; instead, that commitment to purchase
is assumed from the outset by a third party. By contrast,
section B covers cases in which a party, after having as
sumed a commitment to purchase goods, engages a third
party to make those purchases. A tripartite structure of this
first type may be used, for example, in a buy-back transac-

tion in which the exporter of the production facility does
not wish to become involved in the purchase of the resul
tant products and there is a need, in order to secure financ
ing, to have, at the outset, a third party committed to pur
chase those products. A tripartite transaction of this type
may be initiated through the conclusion by the three parties
of an agreement stipulating their commitments to enter into
the future supply contracts and then to conclude the supply
contracts in the two directions. Another approach is for the
exporter and the importer to conclude a contract for the
supply of goods in one direction, while at the same time the
third-party purchaser (counter-importer) and the counter
exporter enter into a commitment to conclude a future
contract for the supply of goods in the other direction.

47. A second type of multi-party transaction is a tripartite
arrangement in which a party who purchases goods in one
direction does not, at any point in the transaction, assume
a commitment to supply goods in the other direction; in
stead, a third-party supplier assumes, at the outset, a com
mitment to supply goods. This type of tripartite transaction
is distinct from two types of transactions covered in section
C: transactions in which a party, after having assumed a
commitment to supply goods, designates a third party to
supply those goods, and indirect offset transactions, in
which the counter-importer makes a commitment to the
importer to negotiate supply contracts with potential sup
pliers who have not made a commitment to conclude sup
ply contracts with the counter-importer. One contractual
approach for this type of tripartite transaction is for the
three parties to conclude an agreement stipulating their
commitments to enter into the future supply contracts and
then to conclude the supply contracts in the two directions.
Another approach is for the exporter and the importer to
conclude a contract in one direction simultaneously with
the assumption by the third-party purchaser (counter
importer) and the counter-exporter of a commitment to
conclude a future contract for the supply of goods in the
other direction.

48. In many cases, a feature of the tripartite transactions
described in paragraphs 46 and 47 is the linkage of pay
ments for the supply contracts in the two directions. The
use of such linked payment mechanisms is discussed in
chapter IX, "Payment", paragraphs 61 to 67.

49. In a third type of multi-party transaction, the supply
contract in one direction is concluded by one set of parties
and the supply contract in the other direction is concluded
by two other parties. Such a four-party countertrade trans
action may be established when the parties to a contract for
the supply of goods in one direction are not themselves in
a position to conclude a supply contract in the other direc
tion but are interested in the conclusion of such a supply
contract. There may be interest in such an arrangement
because the conclusion of the second supply contract
would enable the parties to link payments for the contracts
in the two directions so as to avoid or reduce cross-border
currency transfers (linkage of payments in four-party trans
actions is discussed in chapter IX, "Payment", paragraphs
61 to 67). Another reason for being interested in such an
arrangement may be that the supply of goods in one direc
tion is subject to a mandatory requirement of a purchase of
goods in the other direction.
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A. General remarks

1. Sometimes the parties agree in the countertrade agree
ment or in a supply contract to restrictions on the resale of
all or of a portion of the goods purchased pursuant to the
countertrade commitment. The agreed restrictions may, for
example, limit the territory where the purchaser may resell
goods, set a minimum resale price, or prescribe packaging
and marking of goods to be resold. Such restrictions may
be applied to the resale of the goods within the country of
the purchaser or to the re-export of the goods. A
countertrade agreement or supply contract may contain a
combination of different types of resale restrictions.

2. Resale restrictions of this type are not particular to
countertrade transactions. However, such restrictions are
dealt with in the legal guide because they may take on a
special importance in countertrade. Resale restrictions may
be part of the strategy of a supplier of countertrade goods
or of a government that has mandated countertrade when
the purpose of requiring the countertrade commitment was
to increase the volume of exports to a particular market or
to develop new markets for the goods without affecting
adversely existing markets for those goods.

3. The parties should be aware that many legal systems
contain mandatory rules on restrictive business practices,
and the parties should ensure that a resale restriction they
contemplate using is not in contravention of those rules.
Such mandatory rules may be set forth in a statute, and in
various types of administrative regulations. The mandatory
rules of more than one country may apply. Mandatory rules
of this type may contain generally worded prohibitions
against practices that unduly restrain competition and
thereby put competitors or consumers at an unfair disad
vantage or harm the national economy. Furthermore, there
often exist specific prohibitions against particular types of
restrictive business practices. For example, many legal sys
tems provide that agreements restricting the right of resale
are prohibited or may be invalidated if the supplier impos
ing the restriction has a dominant market position, if the
restriction has the effect of limiting access to markets or
otherwise unduly restraining competition or if the restric
tion has or may have other adverse effects on trade or

economic development. Agreements setting a mllllmum
price are prohibited outright in some legal systems. In other
legal systems, minimum price agreements may be permit
ted only for certain types of goods (e.g., brand-name or
luxury goods) or if specified conditions are met (e.g., the
price-setting agreement is approved by the competent au
thority or it is shown that buyers have sufficient possibility
to obtain the same or similar goods at prices not subject to
a price-setting agreement).

4. In negotiating a restriction on the resale of countertrade
goods the parties should be aware that such a restriction
may lower the price that the countertrade party purchasing
and reselling countertrade goods will be able to offer to the
countertrade party supplying the goods. Such is likely to be
the effect of a clause prohibiting the resale of the goods in
the most attractive market, or of a clause requiring resale
terms that result in additional costs to the party reselling the
goods.

5. When a resale restriction is contemplated, it is advis
able to be as specific as possible in the countertrade agree
ment as to the content of the restriction. Absent a provision
in the countertrade agreement on resale restrictions, a de
mand that the purchase of countertrade goods be subject to
a resale restriction may complicate negotiation of a supply
contract and may make it difficult to attribute to one of the
parties responsibility for a failure to conclude a supply
contract. When it is possible that a third party will be en
gaged to make the purchases necessary to fulfil the
countertrade commitment, the supplier may wish to ensure
that the third party is aware that the purchases made by the
third party will be subject to that restriction (see paragraphs
22 and 23 below).

6. The degree to which the countertrade agreement can be
specific depends on factors such as whether the type of
goods to be purchased has been identified, the nature of the
restriction, or the length of time during which the supply
contracts will be concluded, and the possibility of third
parties being involved in the resale of the goods. In some
cases it may be possible to formulate in the countertrade
agreement the resale restriction clause that would apply to
all purchases made pursuant to the countertrade agreement.
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In other cases the supplier may not have the necessary
information at the time of the conclusion of the
countertrade agreement to determine whether a resale re
striction would be desirable, but would not wish to be pre
cluded from raising the question of resale restrictions at a
later stage. In such cases, the countertrade agreement may
identify only the type or commercial purpose of a resale
restriction being contemplated. For example, it may be
agreed that the parties would negotiate a limitation of the
territories in which the purchaser is permitted to resell
goods in order to avoid sales of the goods in the supplier's
existing markets.

7. In some exceptional circumstances, the countertrade
agreement may contain a stipulation that the purchaser may
only use the goods in-house and may not resell them. Such
a restriction may be imposed, for example, when the goods
are supplied on preferential terms (e.g., in order to help the
purchaser in a hardship situation) or when the supplier is
under an obligation to restrict distribution of the goods
because of their particularly sensitive nature or when the
resale of the goods would entail disclosure of information
that the supplier wishes to keep under its control.

B. Duty to inform or consult

8. The countertrade agreement may provide that the party
purchasing goods under the countertrade agreement is to
inform the supplier as to certain aspects of the resale of the
goods, such as the territory of resale, resale price, or pack
aging or marking of the goods. Information of this kind
may be useful to the supplier in monitoring compliance
with resale restrictions binding upon the purchaser, in de
termining whether resale of the goods by the purchaser is
achieving the goal of introducing the goods into new mar
kets, in deciding whether to continue to offer those goods
in countertrade transactions, in deciding whether the goal
of opening new markets or the goal of increasing sales in
traditional markets would be served by engaging in further
countertrade transactions with the purchaser, or in planning
its own marketing or production of the same or similar type
of goods. Such an obligation to inform may be agreed upon
also when the parties do not agree on a specific resale
restriction because the type of goods to be purchased has
not been specified at the time of the conclusion of the
countertrade agreement.

9. The countertrade agreement should be clear as to
whether an obligation to inform or consult is limited to
giving information or is intended to provide an opportunity
for consultations between the purchaser and the supplier
prior to the resale. It is advisable to stipulate the point of
time when the supplier is to be informed. If the parties
intend to allow for consultations prior to resale, it should be
made clear that the purchaser must inform the supplier in
sufficient time to allow consultations to take place.

C. Territorial and related restrictions

10. The parties to a countertrade transaction sometimes
agree on restrictions as to the territory where the party
purchasing goods under the countertrade agreement may

resell the goods. A territorial restriction may be based on
the supplier's desire, for example, to generate sales in new
markets, to protect the supplier's existing markets, to en
sure that the goods comply with the rules applicable in the
markets in which they are to be resold, or to avoid violating
restrictions arising from patents held by third persons or
from licensing arrangements between third persons and the
supplier for technology used to produce the countertrade
goods. A further reason may be to prevent interference
with exclusive distributorships granted by the party supply
ing goods under the countertrade agreement. If the supplier
has granted an exclusive distributorship in a particular ter
ritory, it is inherent in such an arrangement that the sup
plier would be under a duty not to enter into contractual
arrangements that undermine the exclusive distributorship.
Sometimes exclusive distributorship agreements provide
that the exclusive distributor is entitled to a commission if
goods in question are sold in the restricted territory. In such
cases the parties to the countertrade agreement might re
quire the purchaser to pay a commission to the exclusive
distributor.

11. Identification of the territories where the goods may
be resold can be done either by specifying the territories
where the goods are not permitted to be resold or by speci
fying those territories where the goods are permitted to be
resold. A provision specifying territories where the goods
may be resold should make clear that resale is prohibited in
territories that are not listed. The parties should pay atten
tion to the need to use precise terminology. General expres
sions such as "Caribbean States", "Latin America", "Pa
cific region", or "Westem Europe" may be interpreted dif
ferently and therefore may be inadequate. The territory in
which the goods are permitted to be resold may also be
limited to those territories in which after-sale service is
available either from the purchaser or some other source. In
drafting clauses concerning territories of resale, the parties
should bear in mind that the right to resell in particular
territories is distinct from the question whether the right to
resell in those territories is exclusive or non-exclusive.

12. In some cases, the countertrade agreement may pro
vide that only a specified quantity of goods is permitted to
be resold in particular territories or that only a specified
quantity of goods is permitted to be resold without restric
tion as to territory. Such an approach may be motivated, for
example, by the existence of governmental import quotas,
by a desire to avoid oversupply in existing markets or by
a desire to introduce the goods into new markets.

13. When the countertrade transaction is likely to result in
the resale of goods in markets in which the supplier usually
does not sell, the supplier may wish to permit the resale of
the goods only in territories in which the goods are covered
by product liability insurance for claims arising from per
sonal injury or property damage caused by the goods. It
may be agreed that the party purchasing the goods under
the countertrade agreement and reselling them is to obtain
the insurance. Such insurance may be in the interest of the
supplier because claims for damage resulting from the use
of the goods may be made against the supplier. A clause
permitting the resale of the goods only in territories in
which the goods are covered by product liability insurance
may be considered in particular when the products pur-
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chased under the countertrade transaction are to be resold
in a market where the standard of liability or the level of
compensation awarded under product liability laws is con
siderably higher than in the markets in which the products
are traditionally sold.

14. Suppliers sometimes prohibit purchasers from selling
to particular customers or classes of customers. Such re
strictions may be motivated by a desire on the part of the
supplier to retain certain customers for itself (e.g., bulk
buyers). An aim of this type of restriction may be to pre
vent competition in the supply of the goods that might
result in a lowering of the price. It should be noted that
such resale restrictions may violate mandatory rules men
tioned in paragraph 3 above, prohibiting certain types of
restrictive business practices. Another possible motivation
for such restrictions may be the prevention of resale of
goods of a sensitive or hazardous nature to certain buyers.

15. The parties sometimes agree that the resale of goods
requires the consent of the supplier. This approach might
be taken, for example, when the nature of the goods re
quires a restriction on their transfer (e.g., hazardous sub
stances or equipment whose use requires special training)
or when the supplier contemplates granting exclusive dis
tribution rights in the future and therefore wishes to retain
the right to restrict the resale of the goods by the purchaser
once those distributorships have been granted. The require
ment of consent may be limited to specified territories or to
specified classes of customers. The exercise by the supplier
of the right to withhold consent may be made subject to
objective criteria. It may be agreed, for example, that con
sent may be withheld only where the goods are to be resold
in a market in which an exclusive distributorship has been
established, or where existing sales of the goods in ques
tion by the supplier or its distributors have reached a speci
fied threshold.

D. Resale price

16. Sometimes countertrade agreements contain provi
sions concerning the minimum resale price of the goods.
As pointed out in paragraph 3 above, the parties should
bear in mind that in many States, under mandatory rules
relating to restrictive business practices, setting a minimum
resale price is permitted only in limited circumstances.

17. The supplier may wish to set a minimum resale price
when the goods to be supplied pursuant to the countertrade
agreement are of such a quantity that their resale might
destabilize or depress the price for goods of that type.
While in many countertrade transactions the quantities of
goods involved are such that they would not adversely
affect the market price, there are countertrade transactions
that result in an abrupt and large increase in the supply of
goods of a particular type and that may therefore cause
price instability. Minimum resale prices may also be in
tended to prevent sales at discount prices that might harm
the image of a product.

18. A minimum resale price may be stipulated in the
countertrade agreement or it may be agreed that a mini
mum resale price is to be set at a time subsequent to the

conclusion of the countertrade agreement (e.g., at the time
of the conclusion of the supply contract or after a specified
volume of the goods have been resold). In the case of a
long-term countertrade transaction, the parties may agree
that a minimum resale price is to be set periodically. The
countertrade agreement should be clear as to the charges
and costs that are to form part of the stipulated minimum
resale price (e.g., transportation costs, insurance premiums,
or taxes). If the minimum price is to be set subsequent to
the conclusion of the countertrade agreement, the parties
may wish to link the determination of the minimum to an
objective standard of the type used in setting a price for the
goods as between the parties to the countertrade agreement.
Such standards include the price quoted in a market of
goods of the type in question, competitor's price or the
price charged to the supplier's most favoured customer (see
chapter VI, "Pricing of goods", paragraphs 11 to 20).

19. The parties may not wish to set a specific minimum
resale price in the countertrade agreement when the goods
are of a standardized quality, such as commodities, that are
sold in public markets because of the possibility that the
market price may fall below a specific minimum resale
price set in the countertrade agreement. A purchaser bound
by a minimum resale price higher than the market price
would find it difficult or impossible to resell the goods. In
order to avoid such difficulties, the parties may wish to
provide that the minimum resale price is to trace move
ments in the market price for the goods in question. This
could be done by linking the determination of the minimum
price to objective standards of the type referred to in the
preceding paragraph.

E. Packaging and marking

20. The countertrade agreement may contain require
ments as to the type ofpackaging or marking to be used in
reselling the goods. Such requirements may obligate the
purchaser to repackage or re-mark the goods or to resell the
goods with their original packaging or marking. The ques
tion of packaging and marking may be important because
a goal of many countertrade transactions is to introduce
goods in non-traditional markets. The packaging and mark
ing of the goods may be intended to affect the marketabil
ity of the goods in those markets, or to comply with legal
rules governing packaging and marking. For example, the
countertrade agreement may require that the goods be sold
under the supplier's trade name, that the goods be sold in
a particular form of packaging, that the packaging list the
ingredients and composition of the goods, that the packag
ing indicate the origin of the goods, or that packaging in
clude instructions for use and that the instructions be in a
particular form.

21. The parties should ensure that any packaging or mark
ing requirements in the countertrade agreement do not con
flict with legal rules applicable where the goods are to be
resold. Even when the countertrade agreement does not
prescribe repackaging or re-marking, the purchaser may
have to repackage or re-mark the goods when packaging
and marking of the goods by the supplier do not conform
to the rules applicable in the country where the goods are
to be resold.
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F. Application to third-party purchasers

22. When it is possible that the party committed to pur
chase goods will engage a third party to make the purchases,
the supplier may be interested in seeing that a resale restric
tion stipulated in the countertrade agreement will be ob
served by the third party. For that purpose, the supplier may
wish to include in the countertrade agreement a provision
obligating the party originally committed to purchase goods
to incorporate the resale restriction in the contract through
which the party originally committed engages the third
party. Furthermore, it is advisable that the supplier include
that resale restriction in the supply contract concluded with
the third party or in the agreement with the third party by
which the third party makes a commitment to the supplier to
conclude a future supply contract (see chapter VIII, "Partici
pation of third parties", paragraphs 15 and 16). In this way
the third party would be responsible directly to the supplier
for compliance with the resale restriction.

23. As noted in chapter VIII, "Participation of third par
ties", paragraph 25, the party originally committed to pur
chase may be liable under the countertrade agreement for
a resale of the goods by the third party in violation of a
restriction set out in the countertrade agreement. Therefore,
the party originally committed would itself have an interest
in reflecting in the contract with the third party any resale
restriction set out in the countertrade agreement. Further
more, the party originally committed to purchase goods
may wish to include in its contract with the third party a
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"hold-harmless" clause committing the third party to in
demnify the party originally committed to purchase for any
liability to the supplier resulting from a violation by the
third party of a resale restriction (for a discussion of "hold
harmless" clauses, see chapter VIII, paragraph 33).

G. Review of restrictions

24. Large-scale countertrade transactions often involve
purchase and resale of goods over a long period of time
during which the underlying commercial circumstances
and interests of the parties may change significantly. The
possibility of such changes may make it appropriate to
provide in the countertrade agreement for a review of
agreed upon resale restrictions. A periodic review or a re
view upon the request of a party may be agreed upon.
When the review is to be upon the request of a party, the
countertrade agreement may identify the types of changes
in the underlying circumstances that would entitle a party
to a review.

25. The extent to which a review procedure is advisable
would depend upon the nature of the resale restriction in
question. For example, a restriction as to the territory or
price of resale linked to a particular type of goods may
entail a greater need for possible future modification than
a restriction of a less stringent sort such as a requirement
that the purchaser consult with the supplier prior to
reselling the goods.
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A. General remarks

1. Liquidated damages clauses and penalty clauses provide
that a failure by a party to perform a specified obligation en
titles the aggrieved party to receive from the party failing to
perform a sum of money agreed upon at the time the parties
establish their contractual relationship. The agreed sum may
be intended to stimulate performance of the obligation, or to
compensate for losses caused by the failure to perform, or
both. t

'Studies on the nature and operation of liquidated damages and penalty
clauses in international contracts are contained in Yearbook of the United

Nations Commission on International Trade Law, volume X: 1979, part
two, I, C, and ibid., volume XII: 1981, part two, I, B, 1. "Uniform Rules
on Contract Clauses for an Agreed Sum due upon Failure of Performance"
(hereinafter referred to as "Uniform Rules") adopted by the Commission
are set forth in the Report of the United Nations Commission on Interna
tional Trade Law 011 the work of its sixteenth session, Official Records of
the General Assembly, Thirty-eighth Session, Supplement No. I7 (A/381
17), 'annex I (also reproduced in Yearbook of the United Nations Commis
sion on International Trade Law, volume XIV: 1983, part one, I, A). By
its resolution A/RES/38/135 of 19 December 1983, the General Assembly
recommended that States should, where appropriate, implement the Uni
form Rules in the form of either a model law or a convention. The Uni
form Rules may be used to assist in resolving certain issues that arise in
regard to liquidated damages and penalty clauses.
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2. This chapter focuses on liquidated damages and pen
alty clauses included in countertrade agreements to cover a
failure to fulfil the countertrade commitment. Such a fail
ure may take the form of non-fulfilment or delayed fulfil
ment of the countertrade commitment. This chapter does
not address directly the use of liquidated damages or pen
alty clauses to support performance of supply contracts that
form part of a countertrade transaction. Liquidated dam
ages and penalty clauses are frequently used in sales con
tracts and other types of supply contracts, and the presence
of such clauses in supply contracts that form part of a
countertrade transaction does not raise issues specific to
countertrade. Nevertheless, the discussion in this chapter of
the general characteristics of liquidated damages and pen
alty clauses is relevant to the use of such clauses in supply
contracts.

3. Since liquidated damages or penalty clauses in
countertrade agreements stipulate that the agreed sum is
payable in case of a failure to fulfil the countertrade com
mitment, the obligation to pay the agreed sum is deter
mined with reference to the provisions in the countertrade
agreement stipulating the actions that must be taken in
order to fulfil the countertrade commitment. For example,
if the countertrade agreement provides that the countertrade
commitment is to be deemed fulfilled upon the conclusion
of a supply contract, failure to conclude the supply contract
will result in liability under the liquidated damages or pen
alty clause in the countertrade agreement. If the
countertrade commitment is to be fulfilled upon payment
for the supply contract, failure to pay for the supply con
tract will result in liability under the liquidated damages or
penalty clause in the countertrade agreement. (Concerning
clauses in the countertrade agreement stipulating actions
that must be taken in order to fulfil the countertrade com
mitment, see chapter VII, "Fulfilment of countertrade com
mitment", paragraphs 10 and 11.)

4. The purchaser's commitment to purchase goods may
be covered by a liquidated damages or penalty clause in the
countertrade agreement, as may be the supplier's commit
ment to make goods available. In many countertrade trans
actions it is only the party who has exported and is com
mitted to counter-import whose commitment is covered by
such a clause. That is because that party may be primarily
interested in exporting its own goods and may not have the
same degree of interest in purchasing goods in return.
However, when the party committed to purchase has a
particular interest in obtaining the goods, it may be agreed
that the party committed to supply the goods would pay an
agreed sum in the event that the party committed to supply
fails to conclude a supply contract. When both the party
committed to purchase and the party committed to supply
have a strong interest in the future conclusion of a supply
contract, it may be agreed that the commitments of both
parties are to be subject to a liquidated damages or penalty
clause.

5. Agreement on a sum to be paid upon a failure to fulfil
the countertrade commitment has certain advantages.
Firstly, the sum constitutes agreed compensation for such a
failure, thereby allowing the parties to avoid the difficulties
and expenses that might be involved in proving the extent

of resulting losses. Those expenses might be considerable,
especially if the aggrieved party had to establish the losses
in judicial or arbitral proceedings. Furthermore, the amount
of damages that might be awarded in judicial or arbitral
proceedings may be uncertain (see chapter XIII, "Failure to
complete countertrade transaction", paragraphs 12 and 13).
An agreed sum is certain, and this certainty may be of
benefit to both parties in assessing the risks to which they
are subject under the countertrade agreement. Secondly, the
agreed sum may serve as the limit to the liability for a
failure to fulfil the countertrade commitment. The party
whose commitment is covered by the clause is assisted by
knowing in advance the maximum liability likely to be
incurred in the event of its failure to fulfil the countertrade
commitment (see, however, the discussion in paragraph 11,
below, as to the possibility of a claim for damages in ex
cess of the agreed sum).

6. Many legal systems have rules regulating liquidated
damages and penalty clauses, and those rules will often
restrict what the parties may achieve through those clauses.
Under some legal systems, clauses fixing an agreed sum to
stimulate performance are invalid, and the party who fails
to perform is liable only for the damages recoverable under
the general law. Those legal systems recognize only
clauses by which the parties, at the time of contracting, fix
an agreed sum payable as compensation for losses caused
by a failure to perform. Under other legal systems, how
ever, clauses fixing an agreed sum payable as compensa
tion, or fixing an agreed sum to stimulate performance, or
fixing a sum which has both those purposes, are in princi
ple valid. The courts may have the power to reduce the
agreed sum in specified circumstances, in particular if the
amount is grossly excessive in the circumstances or if there
has been part performance. The courts may also have the
power to award additional damages when the actual dam
ages exceed the agreed sum. In those legal systems the
parties may not be permitted to derogate from the power of
the court to reduce the agreed sum or to award additional
damages.

7. A committed party may fail to fulfil its countertrade
commitment due to a permanent or temporary impediment
for which it is not responsible (for a discussion of such im
pediments, see chapter XIII, "Failure to complete
countertrade transaction", paragraphs 14 to 37). The rule in
many legal systems is that the agreed sum is not due if the
failure to perform the obligation in question is caused by a
permanent impediment for which the obligated party is not
responsible. Such an approach is followed in the United
Nations Convention on Contracts for the International Sale
of Goods (Vienna, 1980), article 79 (see also Uniform Rules
on Contract Clauses for an Agreed Sum Due upon Failure of
Performance, article 5 (see note 1). If an impediment pre
vents performance of an obligation only temporarily,
according to a rule found in many legal systems, the time
period for performance of the obligation is extended. In the
case of temporary impediments, payment under the liqui
dated damages or penalty clause would be due only for the
countertrade commitment remaining unfulfilled after the
lapse of the extended fulfilment period. The countertrade
agreement may maintain the applicability of those rules and
may contain provisions defining exempting impediments
and providing a rule for determining when an impediment is
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deemed permanent (see chapter XIII, "Failure to complete
countertrade transaction", paragraphs 18 to 35).

8. Liquidated damages or penalty clauses should be dis
tinguished from two other types of clauses, i.e. clauses lim
iting the amount recoverable as damages, and clauses pro
viding alternative obligations. A clause limiting the amount
recoverable as damages fixes a maximum amount payable
if liability is proved. A plaintiff must prove the amount of
its losses, and, if the amount falls below the maximum,
only the amount proved is recoverable. In the case of liq
uidated damages or penalty clauses, the agreed sum is re
coverable without proof of loss. A clause providing an al
ternative obligation gives the obligated party the option
either of performing a specified obligation or paying an
agreed sum. By exercising either option, the obligated
party discharges the obligation. Under liquidated damages
or penalty clauses in countertrade agreements, the parties
do not usually intend that the committed party has the
option of paying the agreed sum in place of fulfilling the
countertrade commitment. If there is any doubt as to
whether the committed party would have such an option, it
is advisable that the question be settled in the clause.

9. Clauses discussed in this chapter should also be distin
guished from provisions in countertrade agreements estab
lishing the obligation to liquidate through cash payments
imbalances in the flow of trade in barter contracts or where
countervailiug claims for payment are to be set off. Such
payments to liquidate imbalances serve the function of
payment for goods delivered in one direction that were not
compensated by deliveries in the other direction. Further
more, the amounts of such payments are not set. in advance
as is the case with liquidated damages or penalties. (For a
discussion of clauses concerning the settlement of imbal
ances in barter, see chapter Ill, "Contracting approach",
paragraph 6, and in setoff arrangements, see chapter IX,
"Payment", paragraphs 50 to 52.)

10. As discussed in chapter VIII, "Participation of third
parties", the countertrade party committed to purchase or to
supply goods may have the right to engage a third party to
fulfil that commitment. In some of those cases, it is agreed
that the party originally committed is to remain liable for
fulfilment of the countertrade commitment. When this is
the case, the contract by which the third party is engaged
may provide that the third party is to pay liquidated dam
ages or a penalty to the party originally committed in the
event of a breach of the third party's commitment to pur
chase or to supply goods. The purpose of payment of the
agreed sum would be to indemnify the party originally
committed for its liability for non-fulfilment of the
countertrade commitment due to reasons imputable to the
third party. The indemnification by the third party of the
party originally committed could also take the form of a
"hold-harmless" clause of the type discussed in chapter
VIII, paragraph 33. Any commitment to conclude future
supply contracts that is made by the third party directly to
the countertrade party with whom those supply contracts
are to be concluded may also be covered by a liquidated
damages or penalty clause. (For a related discussion of the
engagement of third parties, see chapter VIII, "Participa
tion of third parties", paragraphs 5, 15 and 16 (third-party
purchasers), and paragraph 44 (third-party suppliers).)

B. Relationship of recovery of agreed sum
to recovery of damages

11. Legal systems often regulate the relationship between
the recovery of the agreed sum and the recovery of dam
ages. Since one of the objectives of a liquidated damages
or penalty clause is to avoid the difficulties of an inquiry
into the extent of recoverable damages (see paragraph 5
above), under some legal systems the party to whom the
agreed sum is owed is not permitted, in cases where recov
erable damages under the rules relating to damages exceed
the agreed sum, to waive the agreed sum and claim dam
ages. Nor is the party owing the agreed sum permitted, in
cases where the amount recoverable as damages is less than
the agreed sum, to assert that that party should only be
liable for damages. Under other legal systems, however,
the party to whom the agreed sum is owed is permitted to
prove that the losses exceed the agreed sum. In those legal
systems the aggrieved party can, in addition to the agreed
sum, recover damages to the extent that the loss exceeds
the agreed sum, either unconditionally or subject to satisfy
ing certain conditions (for example, that the failure of per
formance was negligent, or was committed with an inten
tion to cause loss, or that there was an express agreement
that damages for the excess are to be recoverable). In view
of such disparities among legal systems, and the differing
perspectives from which a liquidated damages clause may
be interpreted, it is advisable that the parties, to the extent
permitted by the applicable law, settle in the clause the
question whether the aggrieved party would be entitled to
any damages beyond the agreed sum (Uniform Rules, arti
cle 7 (see note I). (For further discussion of monetary
compensation for failure to fulfil the countertrade commit
ment, see chapter XIII, "Failure to complete countertrade
transaction", paragraphs 12 and 13.)

C. Effect of payment

12. An important question for the parties to consider is
whether the payment of the agreed sum has the effect of
releasing the obligated party from the countertrade commit
ment. Often the intention of the parties is that payment of
the agreed sum terminates the countertrade commitment.
However, since sometimes the parties intend that the
agreed sum is to be payable for delay in fulfilment of the
countertrade commitment and that the obligated party is
not to be released from the countertrade commitment upon
payment of the agreed sum, it is advisable for the liqui
dated damages or penalty clause to contain a clear provi
sion on the effect of payment of the agreed sum. Absent
such a provision, the effect of payment would be deter
mined by the applicable law. In some legal systems, absent
an express provision by the parties on the effect of pay
ment, a determination of the effect of payment may be
made on the basis of circumstances that indicate the intent
of the parties (e.g., the amount of the agreed sum) (Uni
form Rules, article 6 (see note 1».

13. The parties may wish to provide for payment of an
agreed sum for delay when it is particularly important for
the countertrade commitment to be fulfilled by a specified
date or for portions of the countertrade commitment to be
fulfilled according to an agreed time schedule. The supplier
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may be interested in such a clause, for example, when the
timely fulfilment of the countertrade commitment in one
direction is essential for its ability to meet its payment
obligations under the supply contract in the other direction.
The purchaser may be interested in such a clause, for ex
ample, when a commitment has been made to resell the
goods by a particular date. (Concerning the amount of the
agreed sum payable for delay, see paragraphs 18 and 19
below.)

14. The question of the effect of payment of an agreed
sum would also arise when payment is due for a failure to
fulfil the portion of a countertrade commitment allocated to
a subperiod of the fulfilment period. In such cases it is
advisable to make clear whether any payment is due under
the liquidated damages or penalty clause for any unfulfilled
portion of the countertrade commitment that is not carried
over or that remains unfulfilled upon the expiry of the
overall fulfilment period, or whether any payment is due
for any unfulfilled portion of the countertrade commitment
that is carried over from one subperiod to the next.

D. Amount of agreed sum

15. The amount of the liquidated damages or penalty may
be expressed as an absolute amount or as a percentage of
the value of the outstanding commitment. Calculating the
amount on the basis of a percentage of the outstanding
commitment has the advantage of automatically reducing
the amount as the countertrade commitment is fulfilled. If
there is a guarantee to secure payment of the agreed sum
(see paragraph 23 below), it is advisable for the terms of
the guarantee to provide that any reduction in the amount
of the agreed sum is to result in a corresponding reduction
in the amount of the guarantee (see chapter XII, "Security
for performance", paragraphs 23 and 24).

16. Determining the appropriate amount for the agreed
sum presents certain difficulties. In a long-term
countertrade transaction, it may be difficult to estimate at
the time of the conclusion of the countertrade agreement
the losses that may be suffered at the time of a breach of
the countertrade commitment, and accordingly it may be
difficult to quantify the amount of the agreed sum that
would make it either truly compensatory, or adequate to
stimulate performance. From the point of view of the ben
eficiary of the liquidated damages or penalty clause, the
agreed sum should not be fixed at such a low level that the
beneficiary will suffer serious uncompensated losses upon
a failure of the other party to fulfil the countertrade com
mitment. Furthermore, a sum that is less than what the
obligated party would save by failing to fulfil the
countertrade commitment would not serve as a stimulus to
fulfil properly and on time. Indeed, it may serve as a stimu
lus not to do so.

17. In setting the amount of the agreed sum, the parties
should bear in mind that the amount of the agreed sum is
likely to be viewed by a court as an important factor in
determining whether the obligation to pay the agreed sum
is intended to compensate for damages or to stimulate per
formance (see paragraph 6 above).

18. If the applicable law so permits, the beneficiary of the
liquidated damages or penalty clause may find it useful for
the countertrade agreement to fix an agreed sum at an
amount that provides both reasonable compensation and a
moderate pressure to fulfil the commitment. In determining
what sum is reasonable, parties may consider such factors as
the price the supplier would obtain in a substitute sale, the
price the purchaser would have to pay in a substitute pur
chase, losses that might result from non-fulfilment of the
countertrade commitment, the extent of the risk that the
countertrade commitment will remain unfulfilled and the
fact that the sum should be substantial enough to induce
performance. Excessive sums should be avoided, as they
may deter some potential trading partners from entering into
a countertrade agreement. Excessive sums may also make it
more difficult to find a third party willing to become in
volved in the fulfilment of the countertrade commitment
subject to a "hold-harmless" clause (see paragraph 10
above, as well as chapter VIII, "Participation of third par
ties", paragraph 33). An excessive sum may also have no
special deterrent effect if it can be predicted that in all like
lihood it will be declared invalid or reduced in legal pro
ceedings (see paragraph 6 above). Furthermore, a party
committed to purchase goods and requested to accept an
agreed sum set at a particularly high level may as a counter
balance seek a lower price for the goods that party is to pur
chase, or that party may seek a higher sale price for its own
goods. Where the applicable law permits an agreed sum to
serve only as compensation, parties should attempt to esti
mate as accurately as possible the losses the purchaser is
likely to suffer. Any records relating to the basis of the esti
mate and the calculations should be preserved as evidence
that the sum was not fixed arbitrarily. In addition, the parties
may wish to include a statement in the countertrade agree
ment that the amount set in the clause represents a good faith
estimate of the damages that would be suffered as a result of
non-fulfilment of the countertrade commitment.

19. When the clause for the payment of liquidated dam
ages or a penalty covers delay, an agreed sum to be paid is
often fixed by way of increments, a specified amount being
due for a specified time unit of delay. In such cases it is
advisable that a limit be placed on the cumulative amount
of the increments. The parties may wish to address the
possibility that the failure to fulfil the commitment would
continue after the limit is reached. One approach would be
to provide that the beneficiary of the liquidated damages or
penalty clause is not entitled to recover either further incre
ments in the liquidated damages or penalty, or damages for
losses suffered as a result of non-fulfilment of the
countertrade commitment after the date on which the limit
was reached. Under another approach, after the limit is
reached, the beneficiary of the liquidated damages or pen
alty clause is still entitled to claim fulfilment of the com
mitment. In this case the parties may agree that if the com
mitted party fails to fulfil the countertrade commitment
within an agreed period after the cumulative limit has been
reached, the beneficiary of the liquidated damages or pen
alty clause is entitled to claim an additional agreed sum for
non-fulfilment of the commitment. Under either approach
it is advisable to provide that the beneficiary of the liqui
dated damages or penalty clause is entitled to terminate the
countertrade commitment once the cumulative amount of
the payments for delay is reached.
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E. Obtaining agreed sum

20. The parties may wish to provide that the aggrieved
party loses the right to claim the agreed sum if a claim is
not made within a specified period of time following the
expiry of the fulfilment period (e.g., thirty days). The pur
pose of such a provision is to resolve questions of liability
for non-fulfilment of the countertrade commitment within
a reasonable period of time following the expiry of the
fulfilment period. The period of time for making a de
mand should be sufficient to permit the parties to deter
mine whether fulfilment of the countertrade commitment
has taken place. This would be of particular importance
where actions fulfilling the countertrade commitment
might be taken shortly before the close of the fulfilment
period or where supply contracts are to be concluded with
persons other than the party to whom the commitment is
owed.

21. In the case of a fulfilment period divided into
subperiods, it is advisable that the countertrade agreement
indicate whether payment of the agreed sum is due follow
ing each subperiod in which there has been a failure to
fulfil or only at the end of the entire fulfilment period. If
payment is due following each subperiod, a period of time
following the expiry of each subperiod could be provided
during which payment of the agreed sum could be claimed
(see the preceding paragraph).

22. Legal proceedings that might be necessary to recover
the agreed sum often entail time and expense. The need to
institute legal proceedings may be reduced if the
countertrade agreement authorizes the beneficiary to de
duct the agreed sum from funds of the other party in the
hands of the beneficiary or from funds due by the benefi
ciary to that party. For example, when it is agreed that the
proceeds of the export contract are to be held to pay for the
counter-export contract, it may be agreed that the counter
exporter may withhold an amount equivalent to the agreed
sum if the counter-importer fails to honour its commitment
to enter into a contract for the purchase of counter-export
goods (see chapter IX, "Payment", paragraphs 9 and 57).
Where the beneficiary of the liquidated damages or penalty
clause does not retain the proceeds of a shipment in such
a manner, the objective of securing payment of the agreed
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sum may be achieved by authorizing deduction from funds
or claims that are unrelated to the countertrade transaction
in question. It may be noted, however, that under some
legal systems provisions authorizing deductions are regu
lated by mandatory rules. Furthermore, a deduction might
later be invalidated if the agreed sum deducted was later
held by a court to be excessive, and was reduced.

23. The beneficiary of the liquidated damages or penalty
clause may wish to include a provision in the countertrade
agreement requiring the other party to arrange for a finan
cial institution to give a guarantee in respect of the agreed
sum. The beneficiary could then claim the agreed sum from
the financial institution according to the terms of the guar
antee (possible terms of a guarantee securing payment of
the agreed sum are discussed in chapter XII, "Security for
performance").

F. Termination of countertrade commitment and
clauses for payment of agreed sum

24. Parties may wish to provide that, where an agreed
sum for delay is payable by way of increments with a limit
on the cumulative amount recoverable (see paragraph 19
above), the countertrade commitment may not be termi
nated until the limit is reached on the ground of the failure
to fulfil for which the agreed sum is provided.

25. The parties may also wish to provide that termination
after the limit is reached is not to affect any obligations to
pay liquidated damages or penalties that became due prior
to the termination. This would avoid the ambiguity that
may result due to the rule in some legal systems that the
termination of a contract affects obligations that became
due prior to the termination of the contract. If, however, the
countertrade commitment is terminated before the limit is
reached (e.g., when the beneficiary of the liquidated dam
ages or penalty clause terminates the countertrade commit
ment for a failure other than the one for which the agreed
sum has been stipulated), the parties may wish to provide
that the termination does not affect the right to recover an
agreed sum due on the date of termination, but that no
amount becomes due as the payment of an agreed sum after
the termination.
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A. General remarks

1. This chapter discusses remedies for non-fulfilment of
the countertrade commitment (sections B and C). It also
discusses circumstances in which a party would be exoner
ated from liability for a failure to fulfil the countertrade
commitment (section D). A further issue discussed in the
present chapter is the effect of a failure to fulfil the
countertrade commitment or of the failure to perform a
supply contract in one direction on the obligations of the
parties to conclude or perform supply contracts in the other
direction (section E). Not discussed are remedies for non
performance of a supply contract concluded pursuant to the
countertrade agreement, since such remedies are of a type
available under contract law generally and therefore do not
raise issues specific to countertrade.

2. Failure by a party to fulfil its obligations under the
countertrade transaction could have serious repercussions
for the other party. The repercussions may be, for example,
that a prospective supplier will not earn convertible funds
planned to be used for purchase of other goods, that a
prospective supplier will be hampered in carrying out its
plan to introduce countertrade goods into new markets, or
that a prospective purchaser will not receive goods to be
resold in order to pay for goods shipped in the other direc
tion.

3. It is advisable that the countertrade agreement stipulate
the remedies for a failure to fulfil the countertrade commit
ment. National legal systems generally do not contain rules
specifically tailored to countertrade, and general rules ap
plicable to contractual obligations may not provide satis
factory answers when problems occur in fulfilling the
countertrade commitment. The remedies that the parties
might wish to address in the countertrade agreement in
clude release from the countertrade commitment and liqui
dated damages or a penalty (see paragraphs 5 to 13 below).
It is also advisable that the countertrade agreement define

the circumstances in which a party would be exonerated
from liability for a failure to fulfil the countertrade commit
ment (see paragraphs 14 to 37 below).

4. The remedies for non-fulfilment of the countertrade
commitment that the parties have decided to include in a
countertrade agreement may not be appropriate in every
circumstance. Therefore, while a party has the right to in
sist upon the remedies set forth in the countertrade agree
ment, the parties may find it desirable to negotiate in the
light of the available remedies before resorting to the pro
cedures available to enforce them (see discussion on nego
tiation in chapter XV, "Settlement of disputes", paragraphs
_to_).

B. Release from part or all of countertrade
commitment

5. There are different circumstances in which a party may
be released from its obligations under the countertrade
commitment. Such a release can result from a payment of
liquidated damages or a penalty stipulated in the
countertrade agreement for non-fulfilment of the
countertrade commitment (see paragraph 10 below, as well
as chapter XI, "Liquidated damages and penalty clauses",
paragraph _). A release of a party may also result when
an action or omission by the other party causes the failure
to fulfil the commitment (see paragraph 6 below). A further
ground for a release may be the occurrence of circum
stances that the applicable law or the countertrade agree
ment defines as exempting impediments (see paragraphs 14
to 37 below). Yet another situation in which a party may be
released is when the supply contract in the other direction
is terminated (see paragraph 48 below). A party may be
released from all of the unfulfilled countertrade commit
ment or from only a portion thereof. If the circumstances
that give rise to the release affect only a portion of the
unfulfilled countertrade commitment, the remaining por
tion of the countertrade commitment remains in effect.
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6. The parties may wish to agree that, if the party com
mitted to supply breaches its obligation to make available
a portion or all of the goods in accordance with the terms
of the countertrade agreement, the party committed to pur
chase is released from an equivalent portion or all of the
countertrade commitment. Similarly, the parties may wish
to agree that, if the party committed to purchase breaches
its obligation to purchase a portion or all of the goods made
available in accordance with the terms of the countertrade
agreement, the party committed to supply is released from
an equivalent portion or all of the countertrade commit
ment. When the parties so agree, they may wish to estab
lish a notice requirement. Such a requirement might specify
that the aggrieved party has to deliver a notice to the party
in breach specifying the breach and informing the party in
breach that the aggrieved party would be released from its
obligations under the countertrade commitment to the ex
tent that the breach was not remedied within a period of
time specified in the notice or in the countertrade agree
ment. The period of time should be of a sufficient length to
allow the remedying of the breach. The parties may wish to
provide that the period of time commences to run from the
date of the delivery of the notice. The parties may wish to
consider whether it would be desirable to provide that, for
the release to take effect, a second written notice would
have to be delivered by the party claiming release.

7. Sometimes the countertrade agreement sets subperiods
within the fulfilment period in which specified portions of
the countertraqe commitment must be fulfilled (for a dis
cussion of such subperiods, see chapter VII, "Fulfilment of
countertrade commitment", paragraphs 27 to 29). Such
schemes often provide that a committed party that fails to
fulfil the commitment allocated to a given subperiod may
carry over a portion of the unfulfilled commitment to the
following subperiod and that the party in breach must pay
liquidated damages· or a penalty on the unfulfilled portion
that is not carried over. In such cases it may be provided
that the party in breach is to be given an additional period
of time, after the expiry of the subperiod, to remedy the
breach (see the preceding paragraph).

8. It should be noted that some legal systems contain
special requirements for the termination of a contract as a
result of a breach. For example, it may be required that
additional time be granted to remedy the breach, that notice
of intent to terminate be given, or that judicial consent be
given. Were a release from a countertrade commitment to
be interpreted as falling under those rules, such require
ments might be applicable.

9. The countertrade agreement may provide that, if a re
lease results from circumstances not attributable to either
party (e.g., an exempting impediment), each party is to bear
its own expenses and losses.

C. Monetary compensation

10. The countertrade agreement may provide that a breach
by a party of the countertrade commitment entitles the ag
grieved party to receive from the party in breach an agreed
sum as liquidated damages or a penalty (liquidated damages
and penalty clauses are discussed in chapter XI). It is desir-

abl~ that. th~ countertrade agreement specify whether a party
paymg hqUldated damages or a penalty is released from the
obligations under the countertrade commitment (for a dis
cussion of the effect of payment of liquidated damages or a
penalty, see chapter XI, paragraphs _ to _).

11. Liquidated damages and penalties should be distin
guished from the obligation found in legal systems gener
ally to pay damages as compensation for loss suffered due
to a breach of a contractual obligation. Liquidated damages
or a penalty involve an amount agreed upon at the time the
contractual obligation is entered into and are payable by a
party who failed to perform the obligation without proof of
loss by the aggrieved party (chapter XI, paragraph _). By
contrast,. damages are assessed after the failure to perform
a contractual obligation so as to compensate for the losses
proved to have been suffered by the aggrieved party.

12. It might be possible for the party who suffered loss as
a result of a failure to fulfil a countertrade commitment to
claim, on the basis of legal rules generally applicable to a
breach of a contractual obligation, damages from the party
who failed to fulfil the commitment. The problem of liabil
ity for failure to fulfil a countertrade commitment raises the
question of pre-contractual liability. The answer to this
question is often not clear in legal systems, the approaches
to the question differ under various legal systems, and the
law of pre-contractual liability is undeveloped in some
countries. A further source of uncertainty is the basis on
which the extent of the damages would be calculated. If the
important terms of the future supply contract (in particular
type, quality and price of goods) are not sufficiently de
fined in the countertrade agreement, there would be an
insufficient basis on which to calculate damages resulting
from a failure to conclude that contract.

13. It is therefore advisable that the parties not leave the
question of damages for non-fulfilment of the countertrade
commitment to the applicable law. Instead, it is recom
mended that the parties include in the countertrade agree
ment a clause on liquidated damages or a penalty (see
chapter XI, "Liquidated damages and penalty clauses").

D. Exempting impediments

14. During the course of the period for fulfilment of the
countertrade commitment, events may occur that impede a
committed party to conclude an envisaged supply contract.
An impediment may be of a legal nature, such as a change of
regulations in the purchaser's or the supplier's country pro
hibiting the import or export of certain types of goods. An
impediment may also be of a physical nature, such as a natu
ral disaster preventing the production, transport or taking
delivery of countertrade goods. Such impediments may pre
vent fulfilment of the countertrade commitment permanently
or only temporarily. The party who fails to fulfil its
countertrade commitment due to an impediment may, sub
ject to the applicable law and to the provisions of the
countertrade agreement, be granted additional time to fulfil
the commitment or be released altogether from the
countertrade commitment, and be exonerated from liability
to pay damages. Impediments that give rise to such an ex
emption are referred to in the Legal Guide as "exempting
impediments".
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15. Many legal systems contain rules concerning exempt
ing impediments. However, those rules may lead to results
that are incompatible with the circumstances and needs of
international countertrade transactions or do not allocate
the risk of occurrence of exempting impediments as desired
by the parties. Therefore, the parties may wish to include
in their countertrade agreement an exemption clause defin
ing exempting impediments and specifying the legal conse
quences of those impediments. It is advisable for the par
ties to select terminology that is, in the light of the appli
cable law, consistent with their intentions (see chapter IV,
"General remarks on drafting", paragraph 6).

16. In the negotiation of the clause in the countertrade
agreement on exempting impediments, it is in the interest of
each party to have included in the clause the types of ex
empting impediments that could affect the ability of that
party to take the actions required to fulfil the countertrade
commitment. For example, the party committed to purchase
would be interested in covering impediments such as import
restrictions and physical impediments to the taking of deliv
ery or the use of the goods. The party committed to supply
goods would be interested in covering impediments such as
restrictions on goods permitted to be exported in
countertrade transactions and other export restrictions and
certain impediments affecting the ability to produce the
goods. It should be noted that, under the generally accepted
principle of freedom of contract, the parties have latitude to
agree on which of the parties is to bear the risk that a particu
lar type of event impeding performance may occur. Accord
ingly, they would be free to exclude from the list of exempt
ing impediments events that would be treated as exempting
impediments by the applicable law and to include other
events that would not be so treated by the applicable law.

17. The treatment in various legal systems of the subject
of exemption differs with respect to the conceptual under
pinnings of the subject and the terminology used. In rela
tion to exemptions in the context of sales contracts, those
differences have been bridged by the United Nations Con
vention on Contracts for the International Sale of Goods
(Vienna, 1980), article 79.1 The approach adopted in that
Convention has been designed to take into account the
particular circumstances and needs of international trade.
The parties may find that approach to be a useful guide in
formulating an exemption clause in a countertrade agree
ment. The discussion in this chapter of the legal conse
quences of exempting impediments and the definition of
exempting impediments (sections 1 and 2 below, respec
tively) is based upon the approach taken in the Convention.

1. Legal consequences of exempting impediments

18. The parties may wish to provide that, when fulfilment
of the countertrade commitment is prevented by exempting
impediments not exceeding a specified duration (e.g., 6
months), the fulfilment period would be extended for a
period of time corresponding to the duration of the impedi-

'Official Records of the United Nations Conference on Contracts for
the International Sale of Goods (document A/CONF.97/18, annex 1);
Yearbook of the United Nations Commission on International Trade Law,
vol. XI:1980, part three, B.

ment. The purpose of such a provision would be to ensure
that exempting impediments of a limited duration would
not release the parties from the countertrade commitment.
The parties may wish to stipulate in the countertrade agree
ment that, if an exempting impediment invoked by a party
lasts longer than a specified duration, the other party may
claim release from the countertrade commitment, or it may
be agreed that either party may do so. The parties may wish
to include in such a stipulation the obligation to engage in
negotiations aimed at modifying the countertrade agree
ment in order to preserve the countertrade commitment.

19. As discussed in chapter XI, "Liquidated damages and
penalty clauses", paragraph _, in order to eliminate any
uncertainty, the parties may wish to provide expressly that
a party failing to fulfil the countertrade commitment due to
an exempting impediment is exempt from the payment of
liquidated damages or penalties, or of any damages that
would otherwise be due under the applicable law.

2. Defining exempting impediments

20. The parties may wish to include in the countertrade
agreement a definition of exempting impediments. The
parties may wish to adopt one of the following approaches:
(a) providing only a general definition of exempting im
pediments; (b) combining a general definition with a list of
exempting impediments; (c) providing only an exhaustive
list of exempting impediments.

(a) General definition

21. A general definition of exempting impediments would
enable the parties to ensure that all events having the charac
teristics set forth in the definition would be considered as
exempting impediments. The purpose of a general definition
is also to exclude events that do not meet those characteris
tics. This approach would avoid the need to compile a list of
exempting impediments, and would avoid the risk of omit
ting from the list events that the parties would have consid
ered as exempting impediments. On the other hand, it could
be difficult in some cases to determine whether or not a
particular event was covered by the general definition.

22. The parties may wish to include in the definition the
stipulation that fulfilment of the countertrade commitment
must be prevented by a physical or legal impediment (see
paragraph 14 above), and not, for instance, only made in
convenient or more expensive. It should be noted, how
ever, that a change in circumstances may occur that makes
fulfilment of the countertrade commitment, while still
physically possible, excessively costly, beyond what a
party could be expected to have foreseen and to have to
bear. Such an extreme change in circumstances may be
regarded under the applicable law as an exempting
impediment. In addition, the parties may wish to provide
that the impediment must be beyond the control of the
party failing to fulfil a countertrade commitment and that
that party could not reasonably be expected to have taken
the impediment into account at the time the countertrade
agreement was entered into or to have avoided or overcome
the impediment or its consequences.
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23. Contractual clauses on exempting impediments some
times merely list a number of exempting impediments and
indicate that other similar events would also be considered
as exempting impediments. In such a clause, the listed
events serve as an indication whether an event not included
in the list should be regarded as an exempting impediment.
Nevertheless, inclusion of a general definition in the clause
is likely to reduce uncertainty whether an event not in
cluded in the list should be regarded as an exempting im
pediment.

(b) General definition with list of exempting
impediments

24. A general definition of exempting impediments might
be followed by either an illustrative or exhaustive list of
events that are to be regarded as exempting impediments.
This approach would combine the flexibility afforded by a
general definition with the certainty arising from the speci
fication of exempting impediments.

(i) General definition with illustrative list

25. Examples of exempting impediments to be included
in an illustrative list may be chosen so as to clarify the
scope of the general definition. Such an approach could
give guidance as to the intended scope of the general defi
nition and ensure that the events set forth in the list would
be treated as exempting impediments if they meet the cri
teria set forth in the general definition.

(ii) General definition with exhaustive list

26. A general definition of exempting impediments might
be followed by an exhaustive list of events that are to be
regarded as exempting impediments if they meet the crite
ria contained in the general definition. An exhaustive list
may be inadvisable unless the parties are certain that they
can foresee and list all events which they would wish to be
regarded as exempting impediments.

(iii) General definition with list of exempting
impediments whether or not they come within
definition

27. A general definition of exempting impediments might
be followed by a list of events that are to be regarded as
exempting impediments whether or not they come within
the general definition. This approach may be useful where
parties choose a narrow general definition of exem~ti~g
impediments, but wish certain events that do not fall Wlt?lll
the scope of that definition to be regarded ~s exemptlllg
impediments. Since those events would constitute .e.xempt
ing impediments independently of the ge~eral defimtlOn, the
remarks in paragraph 28 below, concemlllg safegua~ds th~t
may be adopted when providing a list of exempting Impedi
ments without a general definition, are also applicable here.

(c) Exhaustive list of exempting impediments without
general definition

28. It is possible for an exemption clause simply t? pro
vide an exhaustive list of events that are to be considered

exempting impediments, without a general definition. This
approach has the disadvantage of not providing general
criteria in a definition that the listed events must meet in
order to be regarded as exempting impediments. Since such
general criteria are not provided, it is advisable for the
parties to describe the exempting impediments on the list as
precisely as possible. The advantage of such precision is
certainty as to the allocation of risk between the parties.

(d) Possible exempting impediments

29. If the parties set forth in the exemption clause a list of
events that are to be considered exempting impediments,
with or without a general definition, they may wish to
consider whether it is desirable to include events such as
fire, explosion, and trade embargo. Furthermore, the parties
may wish to narrow the scope of the events listed below.

30. Natural disasters. Natural disasters such as storms,
cyclones, floods or sandstorms may be normal conditions
at a particular time of the year at the relevant location. In
such cases, the countertrade agreement might preclude a
party from invoking them as exempting impediments if
they were foreseeable and if effective counter-measures
could have been taken (see paragraph 23 above).

31. War (whether declared or not), other military activity
or civil unrest; It may be difficult to determine when a war,
other military activity or civil unrest can be considered as
preventing performance of an obligation. For instance,
hostilities may be taking place in the country of a party,
but, if commercial activities by that party continue, the
hostilities may not actually prevent a party from fulfilling
the countertrade commitment. If the countertrade agree
ment does not contain a general definition of exempting
impediments, it may be desirable to specify clearly when a
war, other military activity or civil unrest is considered to
prevent fulfilment of a countertrade commitment.

32. Strikes, boycotts, go-slows and occupation offactories
or premises by workers. The parties may wish to consider
whether and the extent to which these events are to be
considered as exempting impediments. On the one hand,
such events could in a real sense prevent a party from
fulfilling its commitment. On the other hand, the parties
might consider that it would not be advisable for a party to
be exempted from the consequences of a failure to fulfil a
commitment when the failure resulted from the conduct of
its own employees. In addition, it may be difficult to deter
mine whether or not strikes by employees and other labour
disputes are avoidable by a party, and what meas~res the
party might reasonably be expected to take to aVOId or to
end the strike or dispute (e.g., meeting the strikers' de
mands). In that connection, the parties may wish to provide
that only strikes that do not arise from labour relations
between the party and its employees (e.g., sympathy
strikes) are to be regarded as exempting impediments.

33. Shortages of raw materials needed in production. The
parties may wish to consider whether this i~ to be consid
ered as an exempting impediment. They might, for exam
ple, consider that i.t is the obligation of a party to p~ocure

raw materials in time and, therefore, preclude a claim for
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an exemption if the raw materials had not been procured.
In some cases, the party may fail to have the materials
available on time due to a delay by its supplier. For those
cases, however, it would be advisable for the party to en
sure that the contract with its supplier of the materials pro
vides for damages for failure to supply the materials.

(e) Exclusion of impediments

34. Whichever approach to defining exempting impedi
ments is adopted, the parties may wish further to clarify the
scope of an exemption clause by expressly excluding some
events. For example, the parties may wish to exclude from
exempting impediments events that occur after a breach of
the countertrade commitment by a party and that, but for
the breach, would not have prevented fulfilment of the
commitment by that party.

35. The parties may wish to consider whether certain acts
of a State or of State organs are to be regarded as exempt
ing impediments. A party may be required to secure a li
cence or other official approval for the conclusion of a
supply contract. The countertrade agreement might provide
that if the licence or approval is refused by a State organ,
or if it is granted but later withdrawn, the party that was
required to obtain the licence or approval cannot rely on
the refusal or withdrawal as an exempting impediment. The
parties might consider that it is equitable for the conse
quences of the absence of the licence or approval to be
borne by the party that had the duty to obtain it, since that
party undertook the countertrade commitment knowing of
the necessity to obtain the licence or approval and the
possibility of its being refused. Moreover, it might be dif
ficult for the other party to determine whether the measures
taken to obtain the licence or approval were reasonable (see
paragraph 23 above).

3. Notification of impediments

36. It is desirable for the countertrade agreement to obli
gate a party invoking an exempting impediment to give
written notice of the impediment to the other party without
undue delay after the party invoking the impediment
learned or could reasonably have been expected to learn of
the occurrence of the impediment. This notification could
facilitate the taking of measures by the other party to miti
gate any loss. It may be required that the notice specify
details of the impediment, together with evidence that the
fulfilment of a countertrade commitment by the party is
prevented or is likely to be prevented, and, if possible, the
anticipated duration of the impediment. The party invoking
the exempting impediment might also be required to con
tinue to keep the other party informed of all circumstances
that may be relevant for an ongoing appraisal of the im
pediment and its effects, and to notify the other party of the
cessation of the impediment. It may be provided that a
party who fails to notify the other party in time of the
exempting impediment loses the right to invoke the ex
empting impediment. Alternatively, it may be provided that
a party who fails to give the required notification in time
remains entitled to invoke the clause, but is liable to com
pensate the other party for losses resulting from the failure.

The countertrade agreement might also provide that an
exempting impediment, or certain types of exempting im
pediments, must be verified, for example, by a public au
thority, notary public, a consulate or chamber of commerce
in the country where the impediment occurred.

37. Further, the parties may wish to provide that, upon
notification of an exempting impediment, they are to meet
and consider what measures to take in order to prevent or
limit the effects of the impediment, and to prevent or miti
gate any loss that may be caused by it. These measures
might include renegotiation of the countertrade agreement
(see paragraph 18 above).

E. Effect on countertrade transaction of failure to
conclude or perform supply contract

38. A feature of a countertrade transaction is the link
between the supplies of goods in the two directions in that
the conclusion of the contract for the supply of goods in
one direction is conditioned upon the conclusion of the
contract for the supply of goods in the other direction (see
chapter 11, "Scope and terminology of legal guide", para
graph 1). In view of this link, a question may arise whether
a failure to conclude a supply contract or a failure to per
form an existing supply contract in one direction should
have an effect on the obligation to conclude a supply con
tract or to perform an existing supply contract in the other
direction. For example, if in a counter-purchase transaction
the export contract is terminated, the question may arise
whether the exporter is entitled to be released from its
obligations to purchase goods pursuant to the countertrade
commitment. Similarly, if in a counter-purchase transaction
the exporter fails to take the action necessary to fulfil the
countertrade commitment, the question may arise whether
the counter-exporter is entitled to suspend payment under
the export contract or to terminate the export contract.

39. Many national legal systems contain general rules of
contract law that provide an answer regarding interdepen
dence of obligations incorporated in one contract. The gen
eral principle usually expressed in those rules is that non
performance by one party of its contractual obligations
under a contract authorizes the other party not to perform
its obligations under that contract, and that in some circum
stances the other party is authorized to terminate the con
tract. Usually non-performance of one's own contract ob
ligations and termination of the contract is not authorized
when the failure of the other party is not sufficiently seri
ous. National legal systems normally do not provide a spe
cific answer to the question of interdependence of obliga
tions involved in various types of countertrade transactions
and also do not clarify to what extent the above-mentioned
general principles of contract law can be applied in a
countertrade transaction.

40. It is often suggested that the particular contract struc
ture of the countertrade transaction is an important element
in determining the interdependence of obligations in
countertrade transactions. If the obligations in a
countertrade transaction are merged into a single contract,
it is generally considered that the mutual obligations are
likely to be considered as interdependent (the single-
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contract approach is discussed in chapter Ill, "Contracting
approach", paragraphs 2 to 9). If, however, separate con
tracts are used for the shipments in the two directions, it
has been suggested that in many legal systems the two sets
of obligations would likely be regarded as independent,
except to the extent specific contract provisions establish
interdependence (the separate-contracts approach is dis
cussed in chapter III, "Contracting approach", paragraphs
10 to 21) [Note to the Working Group: paragraphs 9, and
16 to 18, of chapter III would have to be aligned with the
present text.] On the other hand, it has been suggested that
despite the use of separate contracts, the obligations in a
countertrade transaction could be regarded as interdepen
dent on the ground that those obligations embodied in
separate contracts are commercially interrelated and thus
form part of a single transaction.

41. Because there is a dearth of judicial and arbitral deci
sions on the question of interdependence of obligations in
countertrade transactions, generalizations cannot be made.
The extent of interdependence will depend on the circum
stances and contractual provisions of each case. In order to
avoid disagreements as to whether a party is entitled to
withhold fulfilment of its obligation as regards the supply
of goods in one direction on the ground that the other party
has failed to fulfil its obligation as regards the supply of
goods in the other direction, the parties might wish to in
clude in the countertrade agreement specific provisions
indicating the extent of interdependence of obligations.
Provisions determining the extent of interdependence of
obligations may be included to address in particular the
following problems in the fulfilment of the countertrade
transaction: (i) failure to conclude a supply contract as
stipulated in the countertrade agreement, (ii) termination of
a supply contract, (iii) failure to meet a payment obligation
under a supply contract, and (iv) failure to deliver goods
under a supply contract.

1. Failure to conclude supply contract

42. In transactions in which the parties first conclude the
supply contract in one direction (export contract) and leave
the conclusion of the supply contract in the other direction
(counter-export contract) to a later time (see chapter III,
"Contracting approach", paragraphs 12 to 18), the parties
may wish to consider whether the failure of the exporter
(counter-importer) to take an action necessary to fulfil the
countertrade commitment should entitle the importer to
suspend payment for the imported goods, or even to termi
nate the export contract. Such interdependence may be
viewed favourably by an importer whose ability to meet
payment obligations under the export contract depends on
the proceeds of the counter-export contract to be concluded
pursuant to the countertrade agreement.

43. In considering whether to establish such interdepen
dence between the countertrade commitment and the export
contract, the parties may wish to take into account the
possible amount of the counter-exporter's lo~s arising from
the failure to fulfil the countertrade commitment and the
possible amount of the exporter's loss arising from the
suspension of payment under the export contract or fr~m
the termination of the export contract. It may not be deSlf-

able to allow a problem in the fulfilment of the
countertrade commitment to disrupt the performance of the
export contract. The parties may make such an assessment
when the price to be paid under the export contract or the
possible loss from the termination of the export contract is
considerably higher than the possible loss from the failure
by the counter-importer to fulfil the countertrade commit
ment. Furthermore, interdependence may not be desirable
because of the possibility that the parties would disagree as
to responsibility for the failure to conclude a supply con
tract. The possibility of suspension of payment under the
export contract until the resolution of such a disagreement
might introduce an unacceptable degree of uncertainty in
the transaction. Moreover, the risk of non-payment under
the export contract because of a problem in the fulfilment
of the countertrade commitment may make it difficult for
the exporter to find a financial institution to finance the
export or to insure a non-payment risk. A reason for the
financial institution's reluctance may be the fact that a
possible difficulty the exporter may face in fulfilling the
countertrade commitment is a circumstance extraneous to
the export contract and difficult for the financial institution
to assess. For reasons discussed in paragraphs 39 to 41
above, the parties may wish to express in the countertrade
agreement such independence of the export contract from
the fulfilment of the countertrade commitment.

44. However, in order to protect the interests of the coun
ter-exporter, it may be appropriate to provide in the
countertrade agreement for compensation of the loss ex
pected to be suffered as a result of a failure to conclude the
counter-export contract. The obligation to provide such
compensation may be established by a liquidated damages
or penalty clause in the countertrade agreement (see para
graphs 10 to 13 above, as well as chapter XI, "Liquidated
damages and penalty clauses", and chapter XII, "Security
for performance"). Furthermore, the countertrade agree
ment may grant the counter-exporter the right to deduct
from payments due under the export contract the amount of
liquidated damages or a penalty due for the failure to fulfil
the countertrade commitment (see chapter IX, "Payment",
paragraphs 9 and 57, and chapter XI, "Liquidated damages
and penalty clauses", paragraph -).

45. In transactions in which a countertrade agreement is
concluded before the conclusion of supply contracts in ei
ther direction (see chapter Ill, "Contracting approach",
paragraph 19), the parties may not find it useful to entitle
a party to suspend performance of, or to terminate, a con
cluded supply contract in one direction in response to a
failure by the other party to take an action necessary to
conclude a supply contract in the other direction. In such
transactions, the countertrade agreement often provides for
the conclusion of a series of supply contracts in both of the
two directions. Making the performance of contracts that
have already been concluded in one direction dependent on
the conclusion of contracts in the other direction may dis
rupt rather than stimulate orderly implementation of suc~ a
countertrade transaction. Accordingly, for reasons diS
cussed above in paragraphs 39 to 41, the parties may wish
to indicate expressly in the countertrade agreement that the
obligations under the supply contracts in one direction are
independent from the fulfilment of the countertrade com
mitment in the other direction.
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46. In some cases the countertrade agreement may pro
vide that a failure by a party to conclude supply contracts
in one direction entitles the other party to suspend conclu
sion of contracts, or to suspend shipment of goods, in the
other direction. Such an approach may be used in particular
when it is agreed that during the course of the countertrade
transaction the value of the goods supplied in one direction
should not exceed the value of the goods supplied in the
other direction by more than an agreed amount or percent
age. This approach may be agreed upon when the parties
stipulate that their mutual payment claims arising from the
supply contracts in the two directions are to be set off and
that the imbalance in the value of goods shipped in the two
directions should not exceed an agreed limit (see chapter
IX, "Payment", paragraphs 35 to 52, in particular para
graph 49). In order to monitor the level of trade between
the parties and to specify the situations in which a party is
entitled to suspend conclusion of contracts or supplies of
goods, the parties might agree that their mutual supplies of
goods are to be recorded in an "evidence account" (see
chapter VII, "Fulfilment of countertrade commitment",
paragraphs 38 to 44).

47. When the countertrade agreement provides that the
countertrade commitment in one direction should not affect
obligations under existing supply contracts in the other
direction, the countertrade agreement may nevertheless
establish sanctions for the failure to fulfil the countertrade
commitment. For example, in transactions in which
countervailing claims for payment for the supply of goods
in the two directions are to be set off, the countertrade
agreement may provide that a party that receives more
goods than it ships is to liquidate the imbalance either
through cash payments or through the shipment of addi
tional goods (see chapter IX, "Payment", paragraphs 49 to
51). When the goods supplied in the two directions are to
be paid for independently, the countertrade agreement may
contain a liquidated damages or penalty clause or provide
for the issuance of a bank guarantee or stand-by letter of
credit covering non-fulfilment of the countertrade commit~

ment (see chapter XI, "Liquidated damages and penalty
clauses", and chapter XII, "Security for performance").

2. Termination of supply contract

48. A supply contract may be terminated, for example, as a
result of a breach of the contract by one party or as a result
of an exempting impediment. For reasons discussed in para
graphs 39 to 41 above, the parties may wish to clarify in the
countertrade agreement whether such a termination of a sup
ply contract in one direction is to affect the obligations of the
parties to conclude a future supply contract in the other di
rection or to perform an existing supply contract in the other
direction. Various solutions can be considered:

(i) not to allow the termination of a supply contract in
one direction to affect the countertrade commit
ment stipulating the conclusion of a supply con
tract in the other direction, or any obligations un
der an existing supply contract in the other direc
tion;

(ii) to provide that termination of a supply contract in
one direction is to release the parties from the

countertrade commitment stipulating the conclu
sion of a supply contract in the other direction, but
that, if a supply contract in the other direction has
already been concluded, that supply contract is not
to be affected;

(Hi) to provide that termination of the supply contract
in one direction is to result in the release from the
countertrade commitment to conclude a supply
contract in the other direction as well as in the
termination of any existing supply contract in the
other direction, unless specified actions for per
formance of the existing supply contract have al
ready been taken (e.g., goods have been prepared
for shipment or have been shipped).

49. The solution under (i) may be appropriate in transac
tions in which the countertrade agreement provides for the
conclusion of a series of supply contracts in both direc
tions. In counter-purchase and buy-back transactions, it
may also be appropriate to provide that the termination of
a given counter-export contract should not affect the export
contract. In these cases it may be possible for the parties to
conclude a substitute supply contract for a terminated sup
ply contract (see paragraph 54 below). Because of this
possibility, as well as the possibility of exercising remedies
available under the terminated supply contract, the parties
may not wish that the termination of a given supply con
tract in one direction should affect the conclusion or per
formance of contracts in the other direction.

50. As to the possible effects of the termination of the ex
port contract in a counter-purchase, buy-back or indirect
offset transaction, the solution under (i) may be preferred by
the importer (counter-exporter). An important objective of
the importer for engaging in countertrade is often to find an
outlet for its goods, and the need to find such an outlet would
usually not be diminished by termination of the export con
tract. This solution may also be favoured by a third-party
purchaser engaged by the exporter to fulfil the exporter's
countertrade commitment; the third-party purchaser may be
interested in the countertrade commitment remaining effec
tive in order to be able to earn the fee agreed upon with the
exporter or in order to recoup expenses incurred in anticipa
tion of the purchase and resale of the countertrade goods
(see chapter VIII, "Participation of third parties", paragraph
32). The exporter (counter-importer), on the other hand, is
likely to favour solution (ii), in particular if the exporter
does not expect a profit through the purchase and resale of
the countertrade goods. In these types of transactions the
exporter usually assumes a countertrade commitment in or
der to be able to export its own goods and would therefore
not wish to remain subject to the countertrade commitment
upon termination of the export contract, but at the same time
would not wish to terminate existing counter-export con
tracts. In indirect offset transactions there is an additional
reason for adopting the solution under (ii), namely, that the
exporter (counter-importer) concludes counter-import con
tracts with third-party suppliers and it would be undesirable
to terminate those contracts due to circumstances that do not
concern those third parties.

51. The question may arise whether, despite the release
from the countertrade commitment, pursuant to the solution
in (ii), of the party originally committed to purchase, a
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third-party purchaser engaged by the exporter (counter
importer) would continue to be entitled to receive a fee
from the exporter (counter-importer) for purchases made
from the counter-exporter after the release. As discussed in
chapter VIII, "Participation of third parties", paragraph 32,
it is advisable that the parties provide an express answer to
this question in the countertrade agreement.

52. The solution under (iii) might be adopted when the
parties consider that the countertrade transaction cannot pro
ceed if a supply contract in one direction is terminated. This
might be the case, for example, when the parties agree to
link their payment obligations so that the proceeds of the
supply contract in one direction would be used to pay for the
supply contract in the other direction (chapter IX, "Pay
ment"), or when, as in a direct offset transaction, the goods
supplied by one party are to be incorporated in the goods to
be supplied in the other direction. The solution under (iii)
would also be indicated in buy-back transactions in which
the possibility of fulfilling the countertrade commitment is
contingent upon the performance of the export contract.

53. When solution (ii) or (iii) is adopted, the parties may
wish to clarify in the countertrade agreement that a party
would be released from its obligations under the
countertrade commitment or an existing counter-export
contract on the basis of the termination of the export con
tract only if that party was not responsible for the termina
tion of the export contract. The countertrade agreement
may further provide that when one of the parties is respon
sible for the termination of the export contract (e.g., be
cause of delivery of defective goods, because of a failure to
obtain administrative approval for the contract, or because
of the failure to obtain the issuance of a letter of credit), the
other party has an option either of maintaining in effect the
countertrade commitment or the counter-export contract or
of being released from its obligations thereunder.

54. Paragraphs 48 to 54 above addressed the question
whether a termination of a supply contract in one direction
is to affect the obligations of the parties to conclude or
perform a supply contract in the other direction. The parties
may also wish to consider whether the termination of a
supply contract in a given direction should obligate the
parties to conclude a substitute supply contract in that same
direction. An obligation to conclude a substitute supply
contract may be considered appropriate in particular when
the countertrade agreement provides for the conclusion of
multiple supply contracts or when the countertrade agree
ment lists different types of countertrade goods.

3. Failure to pay

55. In many countertrade transactions it is agreed that
payment under the supply contract in one direction is to be
made independently from payment under the supply con
tract in the other direction. For example, if under a counter
purchase or buy-back transaction the importer would delay
its payments to the exporter, the exporter (counter
importer) would not be entitled to withhold payment under
the counter-import contract or to set off its claim under the
export contract against its payment obligation under the
counter-import contract. Similarly, if the counter-importer
would delay payment to the counter-exporter, the counter-

exporter (importer) would not be entitled to withhold pay
ment under the export contract or to set off the payment
claims in the two directions. It is advisable that such agree
ment on independence of payment obligations be expressed
in the countertrade agreement.

56. It may be agreed, however, that, if a su.pplier has not
been paid for goods delivered in one direction, that supplier
is entitled to withhold payment for goods delivered in the
other direction up to the amount of the outstanding claim
or to set off the two countervailing claims.

57. The advantage of independence of payment obliga
tions is that the risk of non-payment under a supply con
tract in one direction is not increased by making the pay
ment obligation under that contract dependent on the suc
cessful performance of a supply contract in the other direc
tion. With such an approach, financing for a supply con
tract may be easier to obtain because the financing institu
tion, in assessing the risk of non-payment, would not have
to take into account circumstances extraneous to the supply
contract to be financed (see also paragraph 43 above).

58. The advantage of making the payment obligations
interdependent is that of additional security to a party who
does not receive payment for the goods it has supplied. If
that party withholds payment or sets off the claims for
payment under the supply contracts in the two directions,
the result would be similar to a linked payment mechanism
discussed in chapter IX, "Payment" (i.e., retention of funds,
blocking of funds or setoff of countervailing claims for
payment). The difference is that in the case discussed in
this section the withholding of payment or setoff of claims
is a fall-back right given to a party who does not receive
payment, whereas under the linked payment mechanisms
discussed in chapter IX, the linkage of payments is the
anticipated method of payment.

59. When it is agreed that a party is entitled to withhold
payment or to set off the two countervailing payment ob
ligations, it is sometimes also stipulated that the party who
delivered goods first (exporter) is entitled to take posses
sion of the goods that are to be delivered by the other party
(importer). Taking possession of the goods would enable
the exporter, who is holding the outstanding claim, to ob
tain value and establish a payment obligation that could be
set off against the outstanding claim. Such a stipulation is
possible where the countertrade agreement specifies the
goods that are to be counter-exported. In order to imple
ment such an approach, it is advisable to identify clearly
the goods and their location and to consider taking such
additional measures as granting the exporter a security in
terest in those goods and giving the exporter an express
right to claim their possession. A further measure may be
for the countertrade parties to agree that the counter
exporter is to deposit the goods with a third person and to
provide for the release of those goods to the counter
importer under specified conditions.

4. Failure to deliver goods

60. The parties may wish to clarify in the countertrade
agreement the consequences for the countertrade transaction
of a failure to deliver, delayed delivery, or delivery of non-
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conforming goods under a supply contract in one direction.
For delivery problems that result in the termination of a sup
ply contract in one direction, the parties may wish to clarify
In the countertrade agreement, as discussed in paragraphs 48
t? 54 above, whe.ther t~e termination is to affect the obliga
tions of the parties with respect to the conclusion or per
formance of supply contracts in the other direction. For de
livery problems under a supply contract in one direction that
do not result in termination of that supply contract, the par-

[NCN.9/WG.IV/WP.51/Add.5]

ties may wish, for reasons explained in paragraphs 39 to 41
above, to provide expressly in the countertrade agreement
t~at t~ere should be no effect on the obligations of the par
ties With ~espect to the.con~lusion or performance of supply
con.trac.ts III th~ other directIOn. Such an independence of the
obhgatlQns With respect to the shipments in the two direc
tions may not be appropriate in buy-back transactions in
which the counter-export of goods is contingent upon the
proper implementation of the export contract.

XIV. CHOICE OF LAW
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A. General remarks

1. The legal rules that govern the contractual obligations
of the parties involved in a countertrade transaction are
referred to in the legal guide as the "applicable law". Under
the rules of private international law of many national legal
systems, the parties are permitted to choose the applicable
law by agreement, though under some of those systems
there are certain restrictions on that choice. (The term "pri
vate international law" refers to the body of rules of a State
that determine which national legal system is to apply to a
contractual relationship having an international character.
In some legal systems, rules of private intemationallaw are
referred to as "conflict of laws" or "choice of law" rules.)
If the parties do not choose the applicable law, the appli
cable law is determined by the application of the rules of
private international. law.

2. It should be noted that by choosing the applicable law
the parties are not making a choice as to jurisdiction for
settlement of any disputes. Issues relating to jurisdiction
are discussed in chapter XV, "Settlement of disputes".

3. This chapter focuses on the choice by the parties to the
countertrade transaction of the law applicable to the
countertrade agreement and the supply contracts in the two
directions. This chapter does not discuss the law applicable
to other related arrangements in which a person who is not
a party to the countertrade transaction is involved. Such
other arrangements may include a guarantee supporting
fulfilment of a countertrade commitment, an agreement
between countertrade parties and their banks concerning
linked payment arrangements, and an interbank agreement
between banks involved in carrying out payment arrange-

ments. Certain aspects of the law applicable to such ar
rangements are discussed in chapter XII, "Security for per
formance", paragraphs 3, 5 and 13, and chapter IX, "Pay
ment", paragraphs 4, 7, 16, 18, 19, 24 and 37.

4. Whatever be the law applicable to the countertrade
agreement or the supply contracts, particular aspects of the
countertrade transaction may be affected by mandatory le
gal rules of an administrative or other public nature in force
in the countries of the parties and in the country where their
obligations are to be performed. Those mandatory legal
rules may regulate certain matters in the public interest, for
example, international transfers of funds, the types of
goods that may be traded in countertrade transactions, and
restrictive business practices (see section D, paragraphs 29
to 32 below).

5. In addition, the extent to which the parties may desig
nate particular issues to be governed by the chosen law
may be limited. For example, regardless of the choice by
the parties, the law of the State where goods are situated
may govern the transfer of ownership of those goods, and
the law of the State in which the bank holding funds is
located may govern disposition of the funds. The question
of which national legal system's procedural law is to gov
ern arbitral or judicial proceedings for the settlement of
disputes arising in connection with the countertrade trans
action is discussed in chapter XV, "Settlement of disputes".

6. The question might arise as to the relevance to
countertrade agreements of the United Nations Convention
on Contracts for the International Sale of Goods (Vienna,
1980). The Convention applies to contracts of sale of goods
when the parties have their places of business in different
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States and those States are parties to the Convention, or
when the rules of private international law lead to the appli
cation of the law of a Contracting State (article 1).
Countertrade agreements that commit the parties to the fu
ture conclusion of a sales contract are pre-contractual ar
rangements that often do not set out the contractual terms
governing a sale of goods with the same degree of definite
ness as would be necessary for a sales contract. There is a
divergence of opinion as to whether pre-contractual arrange
ments fall within the scope of application of the Convention.
However, when the countertrade agreement specifies all the
essential terms of the supply contract to be concluded, the
possibility exists that in some legal systems such an agree
ment would be regarded as a sales contract subject to the
Convention (see chapter Ill, "Contracting approach", para
graph _). [Note for the Working Group: it is suggested that
chapter Ill, paragraphs 43 to 48, contain a discussion of the
implications of setting forth in the countertrade agreement
the essential terms of the contract to be concluded. That dis
cussion would note that, under some legal systems, when a
countertrade agreement committing the parties to conclude a
sales contract contains the essential terms of the contract to
be concluded, the countertrade agreement may be regarded
as a sales contract. The parties would be advised, when con
cluding a countertrade agreement that contains the essential
terms of the future contract, to stipulate clearly whether a
separate contract is to be executed pursuant to the
countertrade agreement.]

7. For a discussion of contract drafting in the light of
applicable law, see chapter IV, "General remarks on draft
ing", paragraph 6.

B. Choice of applicable law

8. It is desirable for the parties to choose expressly the
applicable law to govern the countertrade agreement and
the supply contracts. Such an identification of the applica
ble law is useful because it enables the parties to gear the
actions they take to fulfil their contractual obligations, or
the actions taken pursuant to their contractual rights, to the
requirements found in the applicable law. If the parties do
not choose the applicable law, the result provided by rules
of private international law may not be sati.sfactory to the
parties. For example, absent a contrary chOice by the par
ties, sales contracts in a counter-purchase or offset transac
tion are likely to be, according to the rules of private inter
national law, subject to the law of the seller. If in such a
transaction the countertrade agreement is not subject by the
rules of private international law to the same law as the
sales contract to be concluded pursuant to that countertrade
agreement, contractual terms common to both the
countertrade agreement and the supply contract may not be
given the same meaning (see paragraph 24 below).

9. An express choice of the law applicable. to t~e
countertrade agreement and the supply contracts I~ adVIS
able also to avoid uncertainty as to what law apphes. Un
certainty in the absence of a choice of law may arise from
two factors.

10. First, the applicable law is determined by t~e applica
tion of rules of private international law of a natlonallegal

system. When a dispute arises concerning the countertrade
agreement or a supply contract that is to be settled in judi
cial proceedings, the rules of private international law ap
plied by the court settling the dispute will determine the
applicable law. A court will apply the rules of private in
ternational law of its own country. If there is no exclusive
jurisdiction clause agreed upon by the parties (see chapter
XV, "Settlement of disputes", paragraph _), the courts of
several countries may be competent to decide the dispute
(e.g., the countries in which the parties to the dispute have
their places of business or the country in which the obliga
tion in question is to be performed). There may therefore
be several possible systems of private international law that
could determine the law applicable to the countertrade
agreement or the supply contract. When disputes are to be
settled in arbitral proceedings, the arbitral tribunal will
determine what law is applicable, unless the parties have
chosen the applicable law. Usually, the arbitral tribunal will
determine the applicable law according to the private inter
national law rules that it considers appropriate. Since the
arbitral tribunal may decide that the appropriate private law
rules are not those of the place of arbitration, it may some
times be difficult to predict which private international law
rules the arbitral tribunal will consider to be appropriate.

11. The second factor producing uncertainty as to the
applicable law is that, even if it is known which system of
private international law will determine the applicable law
to govern the countertrade agreement and the supply con
tracts, the rules of that system may be too general or vague
to enable the parties to predict with reasonable certainty
which law will be determined to be applicable. This diffi
culty is compounded in the case of countertrade agree
ments because of possible uncertainty as to the legal nature
of the countertrade agreement and the consequent uncer
tainty as to which rule of private international law should
determine the applicable law.

12. The extent to which the parties are allowed to choose
the applicable law will be determined by the rules of the
system of private international law being applied. Under
some systems of private international law, the autonomy of
the parties is limited and they are permitted to choose only a
national legal system that has some connection with the con
tract, such as the legal system of the country of one of the
parties or of the place of performance. Si?ce a .court t~at is
to settle a dispute will apply the rules of pnvate lOternatlOnal
law in force in its country, the parties should agree upon a
choice of law that would be upheld by the rules of private
international law in the countries whose courts might be
competent to settle their disputes. If the parties are consi~er
ing an exclusive jurisdiction clause,they should pay 'pa~tl~u

lar attention to whether courts in the contemplated JunsdIc
tion would uphold their choice of law.

13. Under other systems of private international law, the
parties are permitted to choose the applicable law to gov~rn

the countertrade agreement and the supply contracts WIth
out those restrictions. If a dispute is settled in arbitral pro
ceedings, the law chosen by the parties will normally be
applied by the arbitral tribunal.

14. When choosing the law to govern the counte~trade
agreement or the supply contracts, it is in general adVIsable
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for the parties to choose the law of a particular country.
The rules of private international law of a country where
legal proceedings may be instituted in the future may not
recognize the validity ofa choice of general principles of
law or of principles common to several legal systems (e.g.,
of the countries of both parties). Even if such a choice
would be valid, it may be difficult to identify principles of
law that could resolve disputes of the type arising in con
nection with a countertrade agreement or a supply contract.
Nevertheless, such a choice may be feasible in certain cir
cumstances.

15. In many national legal systems a choice-of-Iaw clause
is interpreted as not to include the application of the rules
of private international law of the chosen legal system even
if the clause does not expressly so provide. However, if
that interpretation is not certain, the parties may wish to
indicate in the clause that the substantive legal rules of the
legal system they have chosen are to apply. Otherwise, the
choice of the legal system may be interpreted as including
the private international law rules of that legal system and
those rules might provide that the substantive rules of an
other legal system are to apply.

16. The parties may wish to choose as the applicable law
the law of the country of one of the contracting parties.
Alternatively, they may prefer to choose the law of a third
country which is known to both parties and which deals in
an appropriate manner with the legal issues arising from
the countertrade agreement or from the supply contract. If
the countertrade agreement or a supply contract provides
for the exclusive jurisdiction of the courts of a particular
country to settle disputes between the parties, the parties
may wish to choose the law of that country as the applica
ble law. This could expedite judicial proceedings and make
them less expensive, since a court will normally have less
difficulty in ascertaining and applying its own law than the
law of a different country.

17. In the case of countries where there are several legal
systems applicable to contracts (as in some federal States),
it is advisable to specify which one of those legal systems
is to be applicable in order to avoid uncertainty.

18. The parties may also wish to take the following fac
tors into consideration in choosing the applicable law: (a)
the parties' knowledge of, or possibility of gaining knowl
edge of, the law; (b) the capability of the law to settle in an
appropriate manner the legal issues arising from the con
tractual relationship between the parties (for example, the
parties may wish that their countertrade commitment to
enter into future contracts would be given effect under the
chosen law); (c) the extent to which the law contains man
datory rules that would prevent the parties from settling by
agreement questions that arise in their contractual relation-

ship.

19. Changes legislated in the law chosen by the parties to
govern the countertrade agreement and the supply contract
mayor may not affect contracts in existence at the time
those changes are made. If the parties wish that only the
legal rules in force at the time the countertrade ag:e~ment
or supply contracts are entered into are to apply, It IS ad
visable that they expressly so provide. However, parties
should be aware that such a restriction will not be effective

if the application of the changes in the legislation to exist
ing contracts is mandatory.

20. Different approaches are possible with respect to the
drafting of a choice-of-law clause. One approach may be
merely to provide that the contract is to be governed by the
chosen law. This approach may be sufficient if it is clear that
the body chosen to settle disputes between the parties will
apply the chosen law to all the issues that the parties desire
to be regulated by it. A second approach may be to provide
that the chosen law is to govern the contract in question (i.e.,
countertrade agreement or supply contract), and also to in
clude an illustrative list of the issues that are to be governed
by that law. This approach may be useful if the parties con
sider it desirable to ensure that the issues contained in the
illustrative list in particular will be governed by the chosen
law.

21. Under the systems of private international law of
some countries a choice-of-Iaw clause may be considered
to be agreement separate from the rest of the contract be
tween the parties. Under those systems, the choice-of-Iaw
clause may remain valid even if the rest of the contract is
invalid, unless the grounds for invalidity also extend to the
choice-of-Iaw clause. Where the contract is invalid but the
choice-of-Iaw clause remains valid, the formation, the lack
of validity, and consequences of the invalidity of the con
tract will be governed by the chosen law.

22. Under most systems of private international law the
chosen law may govern the prescription of rights, while
under some systems rules relating to prescription (limita
tion of actions) are of a procedural character and cannot be
chosen by the parties in their contract; in those cases the
procedural rules of the place where the legal proceedings
are brought will apply. The Convention on the Limitation
Period in the International Sale of Goods (New York,
1974) provides in its article 3 that, unless the Convention
provides otherwise, the Convention applies irrespective of
the law which would otherwise be applicable by virtue of
the rules of private international law. As discussed in para
graph 6 above, it may be uncertain whether countertrade
agreements committing the parties to the future conclusion
of a sales contract fall within the scope of application of the
United Nations Convention on Contracts for the Interna
tional Sale of Goods. Similarly, it may be uncertain
whether such countertrade agreements fall within the scope
of application of the Convention on the Limitation Period
in the International Sale of Goods.

23. The parties may include in the countertrade agreement
a choice-of-Iaw clause that will designate the applicable
law not only for the countertrade agreement but also for the
future supply contracts to be concluded pursuant to the
countertrade agreement. In this way the parties may settle
in the countertrade agreement an issue that they would
otherwise address in each supply contract.

C. Choosing more than one national legal system to
govern countertrade agreement and supply contracts

24. In making an express choice of the applicable law, the
parties may wish to consider whether the countertrade
agreement and any future supply contracts to be concluded
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in one direction or in both directions pursuant to that
countertrade agreement should be made subject to a single
national legal system or to different legal systems. The ap
plication of a single legal system may be desirable when the
countertrade agreement stipulates terms of the future supply
contracts and the parties wish to ensure that the legal mean
ing of terms stipulated in the countertrade agreement would
remain the same when those terms are subsequently incor
porated in a supply contract. Consistency of legal meaning
may be desirable in particular with regard to terms concern
ing payment mechanisms (see chapter IX, "Payment", para
graph 16), quality of the goods, and terms of delivery.

25. If the parties have structured their obligations in such
a way that their obligations arising from the supply con
tracts in the two directions are interrelated to a high degree,
they may find it appropriate to subject all their mutual
rights and obligations to a single national legal system. The
obligations of the parties are closely interrelated, in particu
lar, in barter transactions (see chapter Ill, "Contracting
approach", paragraphs 3 to 7) and in direct offset transac
tions (see chapter Il, "Scope and terminology of Legal
Guide", paragraph 13). The application of more than one
legal system to such transactions may lead to inconsistency
between obligations of the parties.

26. In the case of counter-purchase, buy-back and indirect
offset transactions, the obligations of the parties arising, on
the one hand, under the supply contract in one direction
(export contract) and, on the other hand, under the
countertrade agreement and the supply contract in the other
direction (counter-export contract) are usually not inter
related to the same degree as the obligations are interrelated
in barter or direct offset transactions. In these cases, no
generally valid advice can be given as to whether it would
be preferable for the parties to subject their obligations to
one national legal system or to different national legal sys
tems. In some of these cases, the parties may wish to sub
ject all their obligations to one law. They may wish to do
so since it may be simpler to administer the countertrade
transaction and to obtain the necessary legal advice with a
view to a single legal system rather than to have to take
into account more than one legal system. There may, how
ever, be situations in which the parties decide to subject the
export contract to one law and the counter-export contract
to another law. The parties might choose different laws
when, on the one hand, there are special reasons for mak
ing one of the contracts subject to the law of a particular
State and, on the other hand, the parties do not wish to
subject the entire transaction to that law. Such special rea
sons concerning one of the contracts may be, for example,
mandatory rules of a State of a party requiring certain types
of contracts to be subject to the laws of that State, trade
practice according to which one of the contracts is tradi
tionally made subject to a particular legal system, or the
conclusion of the contracts by different sets of parties. If
the parties decide to subject the supply of goods in the two
directions to different legal systems, the parties may wish
to consider, as noted in paragraph 24 above, to subject the
countertrade agreement and the supply contract to be con
cluded pursuant to it to the same law.

27. When the party originally committed to purchase en
gages a third party to fulfil that commitment, the party

originally committed and the third party may wish to sub
ject the contract by which the third party is engaged to the
law governing the countertrade agreement. Such a choice
would help to ensure that terms found both in the
countertrade agreement and the contract engaging the third
party would be given the same meaning. (The need for
coordination between the contract engaging a third party
and the countertrade agreement is discussed in chapter
VIII, "Participation of third parties", paragraphs 22 to 25.
Certain other aspects of the law applicable to participation
by third parties are mentioned in paragraphs 7, 9,13 and 16
of chapter VIII.)

28. When the countertrade agreement is incorporated in
an export contract (see chapter Ill, "Contracting approach",
paragraph 16), a choice-of-Iaw clause in the export contract
would, absent a contrary provision, cover the clauses mak
ing up the countertrade agreement.

D. Mandatory legal rules of public nature

29. In addition to the applicable law, mandatory rules of an
administrative or other public nature in force in the countries
of the parties and in other countries (e.g., the country of a
third-party purchaser or of a third-party supplier or the coun
try in which the proceeds of the supply in one direction are
being held) may affect certain aspects of the countertrade
transaction. These mandatory rules may be addressed to
residents or citizens of the State that issued the rules, or to
certain business activities being carried out or having an
effect in the territory of the State. They may be enforced
primarily by administrative officials. Their purpose is to
ensure compliance with the economic, social, financial or
foreign policy of the State. The parties should take these
mandatory rules into account in drafting the countertrade
agreement and the supply contracts. (Mandatory govern
mental regulations are also discussed in chapter 11, "Scope
and terminology of Legal Guide", paragraphs 27 and 28.)

30. Such rules may be of a general nature, applicable to
various types of commercial transactions, or they may be
specific to countertrade. Rules of a general nature often re
late to safety requirements, environmental protection, health
and labour conditions, consumer protection, employment of
local personnel, restrictive business practices (see chapter X,
"Restrictions on resale ofcountertrade goods", paragraph 3),
customs duties, taxes, and restrictions on exports, imports,
transfer of technology and payment of foreign exchange.

31. Mandatory rules specific to countertrade may provide,
for example, that: (a) specified types of countertrade trans
actions require governmental approval; (b) importing of cer
tain types of goods may be carried out only within the
framework of specified forms of countertrade; (c) only cer
tain types of goods are permitted to be offered in a
countertrade transaction (see chapter V, "Type, quality and
quantity of goods", paragraphs 2 and 28); (d) goods pur
chased in fulfilment of a countertrade commitment must
meet origin requirements (see chapter V, paragraph 3, and
chapter VII, "Fulfilment of countertrade commitment",
paragraph 6); (e) evidence accounts are permitted to be used
only under specified conditions (see chapter VII, paragraph
39); (j) the purchase of certain types of goods is to be cred-
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ited towards the fulfilment of the countertrade commitment
at specified rates (see chapter VII, paragraphs 13 to 16);
(g) prior governmental authorization is required for linked
payment arrangements restricting foreign currency pay
ments into the country (see chapter IX, "Payment", para
graphs 5 and 18); (h) specified financial institutions must be
used for payment (see chapter IX, paragraphs 24 and 37).

32. The parties may wish to address in the countertrade
agreement the possibility that fulfilment of the countertrade
commitment would be impeded by the promulgation or
modification of a mandatory rule after the conclusion of the
countertrade agreement. Such clauses are discussed in
chapter XIII, "Problems in completing countertrade trans
action", paragraphs _ to _.
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A. General remarks

1. Disputes may arise in a countertrade transaction with
respect to the countertrade agreement, and with respect
to the supply contracts concluded pursuant to the
countertrade agreement. It is advisable that the parties
agree on the manner in which any future disputes arising
out of the countertrade agreement and the related supply
contracts are to be settled.

2. In general, it is desirable for the pal'1;ie~ initially to .at
tempt to settle their disputes through negotlatlon (s~e sec~IOn

B below). If negotiation is not successful, the parties might
wish to refer their dispute to an independent conciliator, who
is to make recommendations to the parties on how to settle
the dispute (see section C below). If those methods o~dispute
settlement fail, there are basicaIly two methods avatlable of
obtaining an enforceable decision: arbitrati.on and )udicial
proceedings. Arbitration is a process by which parties refer
disputes that might arise between th~m or ~hat have already
arisen for binding decision by an arbitral tnbunal composed
of one or more impartial persons (arbitrators) selected by
them (see section D below). Generally, arbitral proceedings
may be initiated only on the basis of an arbitration agre~
ment. In general, the parties are obligated to accept the d~ci
sion of the arbitral tribunal (arbitral award) as final and bmd
ing. The arbitral award is usually enforceable in a ~an?er
similar to a court decision. In the absence of an arbitratIOn

agreement, disputes between the parties will have to be set
tled in judicial proceedings (see section E below).

3. This chapter does not deal with procedures agreed
upon by the parties for determining terms of a supply con
tracts to be concluded that have been left open in the
countertrade agreement. Such methods include procedures
to be observed by the parties in negotiating supply contract
terms, standards and guidelines to be used in setting the
terms, designation of a third person to determine a contract
term, or authorizing one of the parties to determine a co.n
tract term within agreed parameters. Such methods are diS
cussed generally in chapter III, "Contracting approach",
paragraphs 39 to 61, and with respect t~ specific typ.es of
contract terms in chapter V, "Type, quality and quantlty of
goods", paragraphs 13,20,25, and 27, chapter VI, ".:ricing

of goods", paragraphs 11 to 36, and chapter VII, Fulfil
ment of countertrade commitment", paragraph 25.

4. The implementation of a countertrade transacti~>ll usu
ally includes ongoing discussions .between the. parties that
may permit many problems and misunderstandmg to b~ re
solved without recourse to dispute settlement proceedmgs.
The parties may wish to require that, if~ party intends to have
recourse to dispute settlement proceedmgs other t~an n~go

tiation. that party must notify the other party of that mtentIOn.

5. When the parties embody all of their contractual obli
gations in the two directions in a single contract (see chap-
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ter 1Il, "Contracting approach", paragraphs 2 to 9), a
broadly worded dispute settlement clause in that contract
would, absent a contrary provision, govern all disputes
arising from the contract. However, it is usually the case
that the parties embody their obligations in the two direc
tions in more than one contract (see chapter 1Il, paragraphs
10 to 21). In multi-contract countertrade transactions, the
parties may wish to agree that all of the supply contracts,
as well as the countertrade agreement, are subject to one
dispute settlement clause. When the countertrade agree
ment provides for the future conclusion of supply con
tracts, the parties may stipulate in the countertrade agree
ment that all of those contracts are to be subject to a par
ticular method of dispute settlement. In this way the
countertrade agreement may settle an issue that would
otherwise be addressed in each supply contract.

B. Negotiation

6. The most satisfactory method of settling disputes is
usually by negotiation between the parties. An amicable set
tlement between the parties reached through negotiation
may avoid disruption of their business relationship. In
addition, it may save the parties the considerable cost and
the generally greater amount of time that are normally
required for the settlement of disputes by other means.
Furthermore, negotiation may be a particularly attractive ap
proach in long-term countertrade transactions in which the
countertrade agreement indicates the terms of the future sup
ply contracts in a general rather than in a specific manner.

7. Even though the parties may wish to attempt to settle
their disputes through negotiation before invoking other
means of dispute settlement, it may not be desirable for the
dispute settlement clause to prevent a party from initiating
other means of settlement until a period of time allotted for
negotiation has expired. If the clause stipulates that other
dispute settlement proceedings may not be initiated during
the negotiation period, it is advisable to permit a party to
initiate other proceedings even before the expiry of that
period in certain cases, e.g., where a party states in .the
course of negotiations that it is not prepared to negotIate
any longer, or where the initiation of arbitral or judicial
proceedings before the expiry of the negotiatio? ~eriod is
needed in order to prevent the loss or prescnptIOn of a
right. It is advisable to require a settlement reached through
negotiation to be reduced to writing.

8. Since the outcome of a dispute between two parties to
a countertrade transaction might affect the interests of a
third party, it might be provided that a third party, .though
not directly involved in a dispute, may be permItted to
participate in the negotiations. Such a situation may arise
when a third party is engaged to purchase countertrade
goods and the dispute occurs betwee.n.the third pa~y and
the supplier. In this case the party ongmally commItted to
purchase goods may be liable for payment of an agre.ed
sum in the event that the intended purchase by the thIrd
party fails to take place and the countertrade commitment
is not fulfilled. Similarly, a party committed to supply who
engages a third-party supplier may be interested .in the
outcome of the dispute between the third-party supplIer and
the purchaser. The right to such participation in t?e ne~o

tiation of a settlement may be limited to the case m WhICh

the party that engages the third party remains liable for the
fulfilment of the countertrade commitment.

9. In long-term countertrade transactions, the parties may
establish a joint committee to coordinate and monitor im
plementation of the countertrade transaction (see chapter
VII, "Fulfilment of countertrade commitment", paragraph
34). Such committees may permit the parties to detect
possible sources of difficulties and disputes at an early
stage and may be appropriate vehicles for settling disputes
through negotiation.

C. Conciliation

10. If the parties fail to settle a dispute through negotia
tion, they may wish to attempt to do so through conciliation
before resorting to arbitral or judicial proceedings. The
object of conciliation is to achieve an amicable settlement
of the dispute with the assistance of a neutral conciliator
respected by both parties. In contrast to an arbitrator or
judge, the conciliator does not decide a dispute; rather, the
conciliator assists the parties in reaching an agreed settle
ment, often by proposing solutions for their consideration.

11. Conciliation is non-adversarial. Consequently, the
parties are more likely to preserve the good business rela
tionship that exists between them than in arbitral or judicial
proceedings. Conciliation may even improve the relation
ship between the parties, since the scope of the conciliation
and the ultimate agreement of the parties may go beyond
the strict confines of the dispute that gave rise to the con
ciliation. Conciliation may also permit the participation in
the settlement of the dispute of parties that are not directly
involved in the dispute but who have an interest in the
outcome of the dispute. On the other hand, a potential
disadvantage of conciliation is that, if the conciliation were
to fail, the money and time spent on it might have been
wasted. That disadvantage might be reduced to some extent
if the contract did not require the parties to attempt concili
ation prior to initiating arbitral or judicial proceedings. It is
advisable that, before initiating conciliation, the parties
consider carefully whether there there exists a real likeli
hood of reaching a settlement.

12. If the parties provide for conciliation, they will have
to settle a number of issues for the conciliation to be effec
tive. It is not feasible to settle all of those issues in the body
of the countertrade agreement; rather, the parties may in
corporate into their agreement by reference a set of concili
ation rules prepared by an international organization, such
as the UNCITRAL Conciliation Rules. 1

'Report of the United Nations Commission on International Trade Law
on the work of its thirteenth session (1980), Official Records ofthe General
Assembly, Thirty-fifth Session, Supplement No. 17 (N351l7}, para. 106
(also reproduced in Yearbook of the United Nations C.0mmiss~on 011 lll~er

national Trade Law, vo!. XI: 1980, part one, H, A (UUlted NatIOns pubhca
tion, Sales No. E.81.V.8». The UNCITRAL Conciliation Rules have also
been reproduced in booklet form (United Nations pu?li~ation, Sales ~o.
E.81.V.6). Accompanying the Rules is a model concihalion clause, whl~h
reads: "Where, in the event of a dispute arising out of or relatl~g to thIS
contract, the parties wish to seek an amicable settlement of t~at dispute by
conciliation, the conciliation shall take place in accordance With the UNCI
TRAL Conciliation Rules as at present in force". The use of the UNCI
TRAL Conciliation Rules has been recommended by the United Nations
General Assembly in its resolution 35/52 of 4 December 1980.
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13. When the parties have referred a dispute to conciliation
and arbitral or judicial proceedings are thereafter initiated,
they might still find it useful to continue with the conciliation.

D. Arbitration

14. There are various reasons why arbitration is frequently
used for settling disputes arising in countertrade transactions.
Arbitral proceedings may be structured by the parties so as to
be less formal than judicial proceedings and better suited to
the needs of the parties and to the specific features of the
disputes likely to arise under the countertrade agreement. The
parties can choose as arbitrators persons who have expert
knowledge of the subject-matter in dispute. The parties may
choose the place where the arbitral proceedings are to be con
ducted. They may also choose the language or languages to
be used in the arbitral proceedings. In addition, the parties can
choose the law applicable to the contract in question, and that
choice will almost always be respected by the arbitral tribu
nal; the same is not always true of judicial proceedings (see
chapter XIV, "Choke oflaw", paragraphs 12 and 13). Where
parties agree to arbitration, neither party submits to the courts
ofthe country of the other party. Arbitral proceedings may be
less disruptive of business relations between the parties than
judicial proceedings. The proceedings and arbitral awards
can be kept confidential, while judicial proceedings and deci
sions usually cannot. Arbitral proceedings tend to be more
expeditious and, in some cases, less costly than judicial pro
ceedings. It may be noted, however, that some legal systems
provide for summary judicial proceedings for certain type~ of
disputes (e.g. those involving a sum ofm?ney not e~C~edI~g
a certain amount), although most dIsputes arIsmg In
countertrade transactions will not qualify for settlement un
der such proceedings. Finally, as a result of international con
ventions that assist in the recognition and enforcement of
foreign arbitral awards, those awards are ~req~en.tly reco~

nized and enforced more easily than foreIgn JudIcial deCI
sions. On such convention to which many States are parties is
the Convention on the Recognition and Enforcement of For
eign Arbitral Awards (New York, 1958).2

15. On the other hand, an arbitral award may be set a~ide
in judicial proceedings. The initiation of those proceedmgs
will delay the final settlement of the dispute. However,
under many legal systems, an arbitral award may be set
aside only on a limited number of grounds, f?r exam~le
that the arbitral tribunal lacked authority to deCIde the dIS
pute, that a party could not present its case in ~e arbitral
proceedings, that the rules applicable to the appoIntment. of
arbitrators or to the arbitral procedure were not comphed
with, or that the award was contrary to public P?li.cy. It
may also be noted that, in some legal system~, It IS n?t
possible for parties to preclude courts from setthng certam
types of disputes.

1. Scope of arbitration agreement and mandate
of arbitral tribunal

16. In general, arbitral proceedings may be. conducte~
only on the basis of an agreement by t?e pa.rtles to ~rbl
trate. The agreement may be reflected eIther m an arbItra-

ZUnited Nations, Treaties Series, vol. 330, No. 4739 (1959), p. 38.

tion clause included in the countertrade agreement or sup
ply contract, or in a separate arbitration agreement con
cluded by the parties before or after a dispute has arisen.
Since it may be more difficult to reach an agreement to
arbitrate after a dispute has arisen, it is advisable to enter
into an arbitration agreement at the outset of the
countertrade transaction. However, under some legal sys
tems, an agreement to arbitrate is procedurally and
substantively effective only if it is concluded after a dispute
has arisen.

17. The arbitration agreement should indicate what dis
putes are to be settled by arbitration. For example, the ar
bitration clause may stipulate that all disputes arising out of
or relating to the countertrade agreement or the breach,
termination or invalidity thereof are to be settled by arbitra
tion. In some cases, the parties may wish to exclude from
that wide grant of jurisdiction certain disputes that they do
not wish to be settled by arbitration.

18. If permitted under the law applicable to the arbitral
proceedings, the parties may wish to authorize the arbitral
tribunal to order interim measures pending the final settle
ment of a dispute. However, under some legal systems
arbitral tribunals are not empowered to order interim meas
ures. Under other legal systems where interim measures of
protection can be ordered by an arbitral tribunal, they can
not be enforced; in those cases it may be preferable for the
parties to rely on a court to order interim measures. Under
many legal systems a court may order interim measures
even if the dispute is to be or has been submitted to arbi
tration.

19. It is desirable for the arbitration agreement to obligate
the parties to implement arbitral decisions, includin? deci
sions ordering interim measures. The advantage of lOclud
ing such an obligation in the agreement is that under soO?e
legal systems, where an arbitral award is not enf~rceable In
the country of a party, a failure by the party to ImpleO?ent
an award when obligated to do so by the agreement mIght
be treated in judicial proceedings as a failure by the party
to perform a contractual obligation.

20. If judicial proceedings are i.nstitu~ed ~n respect of a
dispute that is covered by a vahd arbItratIOn agreement,
upon a timely request the court will normally ref~r the
dispute to arbitration. However, the court .may retam the
authority to order interim measures and ~Ill normall~ be
entitled to control certain aspects of arbItral proceedmgs
(e.g., to decide on a challenge to arbitrators) and to set
aside arbitral awards on certain grounds (see paragraph 15
above).

21. Parties that are considering authorizing the arbitral
tribunal to decide disputes ex aequo et bono or to. act as
amiable compositeur should bear in mind that arbItrators
are not permitted to do so under so~e legal sy~tem.s. In
addition, such authorizations may be Interpreted In dIffer
ent ways and lead to legal insecu~ity. For ex~mple,.the
terms might be interpreted as auth~nz.mg the ar~ltral tn.bu
nal to be guided either only by prmcIples of ~a~rness, JUs
tice or equity, or, in addition, by those prOVIsIons of the
law applicable to the contract regarded in the legal syst~m
of that law as fundamental. If the parties wish to authonze
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the arbitral tribunal to decide disputes without applying all
legal rules of a State to the agreement, they may wish to
specify the standards or rules according to which the
arbitral tribunal is to decide the substance of the dispute. In
order to avoid any misunderstanding, the parties may wish
to make it clear that the arbitral tribunal is to decide in
accordance with the terms of the contract and the relevant
usages of trade applicable to the transaction.

2. Type of arbitration and appropriate
procedural rules

22. The parties are able to select the type of arbitration
that best suits their needs. It is desirable that they agree on
appropriate rules to govern their arbitral proceedings.
There is a wide range of arbitration systems available, with
varying degrees of involvement of permanent bodies (e.g.,
arbitration institutions, courts of arbitration, professional or
trade associations and chambers of commerce) or third
persons (e.g., presidents of courts of arbitration or of cham
bers of commerce). At one end of the spectrum is the pure
ad hoc type of arbitration, which does not involve a perma
nent body or third person in any way. This means, in prac
tical terms, that no outside help is available (except, per
haps, from a national court) if, for example, difficulties are
encountered in the appointment or challenge of an arbitra
tor. Moreover, any necessary administrative arrangements
have to be made by the parties or the arbitrators them
selves. At the other end of the spectrum there are arbitra
tions fully administered and supervised by a permanent
body, which may review terms of reference and the draft
award and may revise the form of the award and make
recommendations as to its substance.

23. Between these two types of arbitration there is a con
siderable variety of arbitration systems, all of which in
volve an appointing authority but differ as to the adminis
trative services that they provide. The essential, although
not necessarily exclusive, function of an appointing author
ity is to compose or assist in composing the arbitral tribu
nal (e.g., by appointing the arbitrators, deciding on chal
lenges of an arbitrator or replacing an arbitrator). Admin
istrative or logistical services, which may be offered as a
package or separately, could include the following: for
warding written communications of a party or the arbitra
tors; assisting the arbitral tribunal in establishing and noti
fying the date, time and place of hearings and other meet
ings; providing, or arranging for, meeting rooms for hear
ings or deliberations of the arbitral tribunal; arranging for
stenographic transcripts of hearings and for interpretation
during hearings and possibly translation of documents; as
sisting in filing or registering the arbitral award, when re
quired; holding deposits and administering accounts relat
ing to fees and expenses; and providing other secretarial or
clerical assistance.

24. Unless the parties opt for pure ad hoc arbitration, they
may wish to agree on the body or person to perform the
functions that they require. Among the factors worthwhile
considering in selecting an appropriate body or person are
the following: willingness to perfonn the required func
tions; competence, in particular in respect of international
matters; appropriateness of fees measured against the ex-

tent of services requested; seat or residence of the body or
person and possible restriction of its services to a particular
geographic area. The latter point should be viewed in con
junction with the probable or agreed place of arbitration
(see paragraphs 33 to 37 below). However, certain func
tions (e.g., appointment) need not necessarily be performed
at the place of arbitration, and certain arbitral institutions
are prepared to provide services in countries other than
those where they are located.

25. In most cases, the arbitral proceedings will be gov
erned by the law of the State where the proceedings take
place. Many States have laws regulating various aspects of
arbitral proceedings. Some provisions of these laws are
mandatory; others are non-mandatory. In selecting the place
of arbitration (see paragraph 33 to 37 below), the parties
may wish to consider the extent to which the law of a place
under consideration recognizes the special needs and fea
tures of international commercial arbitration and, in particu
lar, whether it is sufficiently liberal to allow the parties to
tailor the procedural rules to meet their particular needs and
wishes while at the same time ensuring that the proceedings
are fair and efficient. A recent trend in this direction, dis
cernible from modem legislation in some States, is being
enhanced and fortified by the UNCITRAL Model Law on
International Commercial Arbitration.3 The UNCITRAL
Model Law is becoming increasingly accepted by States of
different regions and different legal and economic systems.

26. Since the procedural rules in the arbitration laws of
some States are not necessarily suited to the particular fea
tures and needs of international commercial arbitration, and
since, in any case, those laws do not contain rules settling
all procedural questions that may arise in relation to arbitral
proceedings, the parties may wish to adopt a set of arbitra
tion rules to govern arbitral proceedings under their agree
ment. When the parties choose to have their arbitrations
administered by an institution, the institution may require
the parties to use the rules of that institution, and may
refuse to administer a case if the parties have modified
provisions of those rules that the institution regards as fun
damental to its arbitration system. Most arbitral institu
tions, however, offer a choice of two or sometimes more
sets of rules and usually allow the parties to modify any of
the rules. If the parties are not required by an institution to
use a particular set of arbitration rules or to choose among
specified sets of rules, or if they choose ad hoc arbitration,
they are free to choose a set of rules themselves. In select
ing a set of procedural rules, the parties may wish to con
sider its suitability for international cases and the accept
ability of the procedures contained in them.

27. Of the many arbitration rules promulgated by interna
tional organizations or arbitral institutions, the UNCITRAL

3Report of the United Nations Commission on International Trade Law
on the work of its eighteenth session (1985). Official Records of the
General Assembly, Fortieth Session, Supplement No. 17 (N40/17), para.
332 and annex I (also reproduced in Yearbook of the United Nations
Commission on International Trade Law, vol. XVI: 1985, part three, I
(United Nations publication, Sales No. E.87.V.4». The United Nations
General Assembly, in its resolution 40/72 of 11 December 1985, recom
mended "that all States give due consideration to the Model Law on In
ternational Commercial Arbitration, in view of the desirability of uniform
ity of the law of arbitral procedures and the specific needs of international
commercial arbitration practice".
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Arbitration Rules4 deserve particular mention. These Rules
have proven to be acceptable in the various legal and eco
nomic systems and are widely known and used in all parts
of the world. Parties may use them in pure ad hoc arbitra
tions as well as in arbitrations involving an appointing
authority with or without the provision of additional ad
ministrative services. A considerable number of arbitration
institutions in all regions of the world have either adopted
these Rules as their own institutional rules for international
cases or have offered to act as appointing authority in con
junction with the use of those Rules. Most of them will
provide administrative services in cases conducted under
the UNCITRAL Arbitration Rules.

28. Where a model clause accompanies the arbitration
rules to govern arbitrations under the countertrade agree
ment or is suggested by an arbitral institution, adoption of
that clause by the parties may help to enhance the certainty
and effectiveness of the arbitration agreement. Some model
clauses, such as the one accompanying the UNCITRAL
Arbitration Rules, invite the parties to settle certain practi
cal matters by agreement. These include the involvement of
an appointing authority, as well as the number of arbitra
tors (see paragraphs 29 to 31 below), the appointment of
arbitrators (see paragraph 32 below), the place of arbitra
tion (see paragraphs 33 to 37 below) and the language or
languages to be used in the arbitral proceedings (see para
graphs 38 and 39 below).

3. Number of arbitrators

29. The parties may wish to specify in the arbitration
clause the number of arbitrators who are to comprise the
arbitral tribunal. If the parties fail to do so, the chosen
arbitration rules or, in some cases, the law applicable to the
arbitral proceedings will either specify that number or the
manner by which it is to be determined. Agreement by the
parties on the number of arbitrators will enable the parties
to ensure that the number conforms to their particular needs
and wishes, and will provide certainty in respect of that
aspect of the appointment process. However, parties should
be aware that some national laws restrict their freedom to
agree upon the number of arbitrators by, for example, pro
hibiting an even number of arbitrators.

30. Other than the possible legal restriction just referred
to, the considerations that may be relevant to the question
of the number of arbitrators are essentially of a practical
nature. In order to ensure the efficient functioning of the
arbitral proceedings and the taking of decisions, it is usu
ally desirable to specify an uneven number, i.e. one or
three, although in practice parties sometimes specify two
member panels, coupled with a mechanism for calling in a
third arbitrator, "umpire" or "referee", to overcome any
impasse between the two.

'Report of the United Nations Commission on International Trade Law
on the work of its ninth session (1976), Official Records of the General
Assembly, Thirty-first Session, Supplement No. 17 (N31/17), para. 57
(also reproduced in Yearbook of the United Nations Commission on Inter·
national Trade Law, voI. VII: 1976, part one, 11, A (United Nations pub.
lication, Sales No. E.77.V.6». The use of the UNCITRAL Arbitration
Rules has been recommended by the United Nations General Assembly in
its resolution 31/98 of 15 December 1976.

31. As to whether one or three arbitrators should be speci
fied, the parties may wish to consider that arbitral proceed
ings conducted by a sole arbitrator are generally less costly
and tend to be more expeditious than proceedings where the
fees of three arbitrators have to be paid and where three time
schedules have to be accommodated. On the other hand,
three arbitrators may bring a wider range of expertise and
background to the proceedings. Since the desirable expertise
and background can be of different types, different methods
of appointing the arbitrators may be envisaged.

4. Appointment of arbitrators

32. On the one hand, in an international case, each party
may want to have one arbitrator of its choice who would be
familiar with the economic and legal environment in which
that party operates. Therefore, the parties might agree on a
method by which each party appoints one arbitrator and the
third arbitrator is chosen by the two thus appointed or by
an appointing authority. On the other hand, in complex
disputes involving legal, technical and economic issues, it
may be of considerable advantage to have arbitrators with
different qualifications and expertise in the relevant fields.
Where parties attach particular importance to this aspect,
they may wish to entrust an appointing authority with the
appointment of all three arbitrators and, possibly, specify
the qualifications or expertise required of the arbitrators.

5. Place of arbitration

33. The parties may wish to specify in the arbitration
agreement the place where the proceedings are to be held
and where the arbitral award is to be issued. The selection
of an appropriate place of arbitration may be crucial to the
functioning of the arbitral process and to the enforceability
of the arbitral award. The following considerations may be
relevant to the selection of the place of arbitration.

34. Firstly, the parties may consider it desirable to choose
a place of arbitration such that an award issued in that place
would be enforceable in the countries where the parties
have their places of business or substantial assets. In many
States, foreign awards are readily enforceable only by vir
tue of multilateral or bilateral treaties, and often only on the
basis of reciprocity. In some States enforcement is avail
able on the basis of legislation providing for the reciprocal
enforcement of awards made in certain other States. The
parties may thus wish to choose a place of arbitration in a
State that is in such a treaty relationship, or has reciprocal
legislative arrangements, with the States where enforce
ment might later be sought.

35. Secondly, the parties may consider it desirable to
choose a place where the arbitration law provides a suitable
legal framework for international cases. Some arbitration
laws might be inappropriate because, for example, they
unduly restrict the autonomy of the parties or fail to pro
vide a comprehensive procedural framework to ensure ef
ficient and fair proceedings.

36. Considerations of a more practical nature include the
following: the convenience of the parties and other persons
involved in the proceedings; the availability of necessary
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facilities, including meeting rooms, support services and
communication facilities; the availability of administrative
services of an arbitral institution or chamber of commerce,
if so desired by the parties; relevant costs and expenses,
including expenses for travel, accommodation, meeting
rooms and support services; the ability of the parties' coun
sel to represent the parties without the need to retain local
lawyers. Another relevant consideration is that it may be
advantageous for the arbitral proceedings to be held in a
place which is near to the subject·matter in dispute.

37. Yet other considerations often lead parties to agree on
a place other than in the States where they have their places
of business. For example, the parties may select a third
State because each party may have misgivings about arbi
trating in the other party's country; a party in whose State
the proceedings are conducted might be thought by the
other party to benefit from a familiar legal and psychologi
cal environment and from other circumstances facilitating
the presentation of the case.

6. Language of proceedings

38. The parties may also wish to specify the language to be
used in the arbitral proceedings. The choice of the language
may influence the efficiency with which the proceedings are
conducted and the cost of the proceedings. Whenever possi
ble, it is desirable to specify a single language, such as the
language in which the contract is written. When more than
one language is specified, the costs of translation and inter
pretation from one language to the other are usually consid
ered to be part of the costs of arbitration and apportioned in
the same way as the other costs of arbitration.

39. The parties may wish to specify the types of documents
or communications that must be submitted in or translated
into the specified language. They may, for example, require
the written pleadings, oral testimony at a hearing, and any
award, decision or other communication of the arbitral tribu
nal to be in the specified language. The tribunal may be
given the discretion to decide whether and to what extent
documentary evidence should be translated. Such discretion
may be appropriate in view of the fact that documents sub
mitted by the parties may be voluminous and that only a part
of a document may be relevant to a dispute.

E. Judicial proceedings

40. Disputes that are not settled through negotiation or
conciliation will, if the parties do not agree to arbitration,
have to be settled in judicial proceedings. Courts of two or
more countries may be competent to decide a given dispute
between the parties, and in some cases the manner in which
a dispute is decided may depend upon which court decides
the dispute. For example, the validity and effect of a choice
by the parties of the applicable law will depend upon the
rules of private intemationallaw in the country of the court
deciding the dispute (see chapter XIV, "Choice of law",
paragraphs 12 and 13).

41. The uncertainties that arise when more than one court
is competent to decide a dispute may be reduced by an ex-

clusive jurisdiction clause, obligating the parties to submit
disputes that arise between them to a specified court in a
specified place in a specified country. However, the parties
should bear in mind that, under many legal systems, a clause
conferring exclusive jurisdiction on a court is valid only if
the selected court is competent to decide the types of dis
putes that are submitted to it under the clause. Therefore, in
selecting a court, the parties should ascertain that the court is
legally competent to decide the types of disputes that are to
be submitted to it. It is advisable for the clause to specify a
court in the selected country, rather than to refer simply to a
competent court in that country, in order to avoid questions
as to which court was to decide a given dispute. The clause
may stipulate the types of disputes that are subject to it in a
manner similar to the specification in an arbitration agree
ment (see paragraph 17 above).

42. In referring disputes to the courts of a particular State,
the parties should bear in mind the extent to which judicial
decision made in that State would be enforceable in the
countries of the parties, or in any other country in which
enforcement may be sought (see paragraph 34 above).

43. While an exclusive jurisdiction clause may reduce
uncertainties with respect to matters such as the law appli
cable to the contract and the enforceability of a decision,
and may facilitate the multi-party settlement of disputes
(see paragraphs 48 and 49 below), it may also have certain
disadvantages. If a court in the country of one of the parties
is given exclusive jurisdiction, and the exclusive jurisdic
tion clause is invalid under the law of the country of the
selected court, but valid under the law of the country of the
other party, difficulties may arise in initiating judicial pro
ceedings in either of the countries. Difficulties connected
with initiating judicial proceedings may be magnified if the
parties confer exclusive jurisdiction on a court in a third
country.

F. Multi-contract and multi-party dispute settlement

44. Countertrade transactions often involve several con
tracts in the two directions, in addition to the countertrade
agreement. In such multi-contract transactions, the parties
may wish to consider whether it would be desirable to
agree on a single body for the settlement of all disputes that
may arise in the transaction, Le., the same conciliator,
arbitral tribunal or court. If disputes are to be settled judi
cially, the parties may wish to confer exclusive jurisdiction
on a particular court (see paragraphs 41 to 43 above). If the
parties opt for arbitration or conciliation, they may wish to
agree that the arbitral tribunal or conciliator appointed to
settle the first dispute that arises will also be appointed to
settle any subsequent disputes that may arise in the
countertrade transaction.

45. The selection of a single body to settle disputes would
be useful when the disputes to be resolved raise similar
questions of fact or law. This may ma~ promote ec?no~y

and efficiency in dispute settlement, facIhtate consohda!I~n
of dispute settlement proceedings, and lessen the pOSSIbIl
ity of inconsistent decisions. Even if disputes that m,ay
arise under the countertrade transaction do not all raIse
similar questions of law or fact, the selection of a single
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dispute settlement body may be advantageous because it
may allow the parties to reduce the cost of legal advice and
facilitate administration of the transaction.

46. There may, however, be circumstances in which the
parties agree to the submission of disputes under a given
supply contract to a particular dispute settlement body, but
decide to submit disputes under other contracts to a different
body. Such circumstances may exist, for example, when it is
customary in the practice of the parties or in the trade, or it
is required by mandatory rules, that a particular supply con
tract be submitted to a particular dispute settlement method
or body, and the parties do not wish to submit the other con
tracts in the transaction to that same method or body.

47. The possibility of disputes under more than one con
tract involving similar questions of fact or law may exist in
a number of situations. One such situation is when the
subject-matter of the supply contracts in one direction is
related to the subject-matter of the supply contracts in the
other direction. This may be the case in a buy-back trans
action in which, for example, a dispute as to the quality of
the counter-export goods manufactured by equipment sup
plied under the export contract is related to a dispute as to
the quality of that equipment. Similarly, in a direct offset
transaction, in which the goods supplied in one direction
are incorporated into the goods supplied in the other direc
tion, a dispute as to the quality or timeliness of delivery of
the goods in one direction may be related to a dispute as to
the quality or timeliness of delivery of the goods in the
other direction. Another situation in which related disputes
may arise is when the countertrade agreement establishes a
linked payment mechanism through which proceeds gener
ated by the shipment of goods in one direction are to be
used to pay for the shipment of goods in the other direction
(see chapter IX, "Payment"). For example, when the im
porter, in accordance with the countertrade agreement, re
tains the proceeds of the export contract, a dispute as to the
responsibility for a failure to conclude a counter-export
contract may lead to a related dispute concerning the trans
fer of proceeds of the export contract to the exporter. When
the countertrade agreement provides for the setoff of pay
ment claims for supply contracts concluded in the two di
rections, a dispute as to settlement of imbalances may in
volve questions of fact or law pertaining to supply con
tracts in either direction. Yet another· situation in which
related disputes may arise is when the countertrade agree
ment provides that a problem in the conclusion or perform-

[AlCN.9IWG.IVIWP.51/Add.7]

ance of supply contracts in one direction is to have an
effect on the obligations of the parties with respect to the
conclusion or performance of supply contracts in the other
direction (see chapter XIII, "Failure to complete
countertrade transaction", paragraphs 38 to 60).

48. Disputes may arise in a countertrade transaction that
involve or affect not only the exporter and the importer, but
other parties as well, in particular third persons engaged in
the transaction as purchasers and suppliers of countertrade
goods. For example, when there is a dispute between the
counter-exporter and the counter-importer as to whether
liquidated damages are payable for a failure to purchase
goods, a third-party purchaser engaged by the counter
importer to purchase those goods would have an interest in
the dispute if a "hold-harmless" clause has been agreed
upon between the third-party purchaser and the counter
importer (see chapter VIII, "Participation of third parties",
paragraph 33). Similarly, the counter-importer would be
interested in the outcome of a dispute between a third-party
purchaser and the counter-exporter if the counter-importer
remains liable for the fulfilment of the countertrade com
mitment despite the engagement of the third-party pur
chaser. A further example of a multi-party dispute would
be when both the party originally committed to purchase
and the third-party purchaser are liable to the supplier for
the fulfilment of the countertrade commitment and the sup
plier decides to pursue a claim against both of them.

49. In the types of cases referred to in the preceding para
graph, it may be desirable to settle all related issues in the
same dispute settlement proceedings. This could prevent
inconsistent decisions, facilitate the taking of evidence, and
reduce costs. However, multi-party proceedings tend to be
more complicated and less manageable, and a party may
find it more difficult to plan and present its case in such
proceedings. Many legal systems provide a means for dis
putes involving several parties to be settled in the same
multi-party judicial proceedings. In order to enable dis
putes involving several parties to be settled in multi-party
judicial proceedings, it may be desirable for related con
tracts to contain a clause conferring exclusive jurisdiction
on a court that has the power to conduct multi-party pro
ceedings (see paragraphs 41 to 43 above). It is more diffi
cult to structure multi-party arbitration proceedings be
cause, under most legal systems, all the participating par
ties have to agree to the submission of their disputes to the
same panel of arbitrators.
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Introduction

!. At the twenty-third session of the Commission (1990),
It was suggested that illustrative contract provisions should
be included in the legal guide in order to facilitate its use
(N45/17, annex I, para. 6). The present addendum has
been prepared pursuant to that suggestion.

2. The preparation of the illustrative provisions contained
in the present addendum has been influenced by the follow
in~ con~iderations .. Firstly, the draft chapters of the legal
gmde dISCUSS poSSIble contractual solutions in such a way
that the reader can derive from the draft chapters guidance to
drafting clauses for a countertrade agreement. Secondly, il
lustrative provisions must of necessity be drafted in a gen
eral manner and may therefore not take into accountthe ac
tual circumstances in a given countertrade transaction.
These considerations reduce the number of illustrative pro
visions that can usefully be added to the legal guide.

3. The Working Group may wish to consider the advis
ability of including in the legal guide illustrative provisions
such as the ones presented here.

4. If the Working Group decides that illustrative provi
sions should be included in the legal guide, it is suggested
that they be presented in footnotes to the text of the legal
guide, and that the following explanation be included in
chapter I, "Introduction to Legal Guide":

"Illustrative provisions

"Some chapters of the Legal Guide contain one or
more 'illustrative provisions' set forth in footnotes. They
are included in order to make issues discussed in the text
of a chapter easier to understand. They also serve to
illustrate how certain solutions discussed in the text
might be structured. Illustrative provisions have not been
included where an understanding of an issue and guid
ance to drafting is clearly obtainable from the text of the
chapter, or where a provision cannot be drafted in isola
tion from the particular countertrade transaction.

"It is emphasized that illustrative provisions should
not necessarily be regarded as models for inclusion in
particular agreements entered into by the parties. The
precise content of a clause and language to be used in it
is likely to vary with each countertrade transaction. In
addition, there is usually more than one possible solution
to an issue, even though only one of those possible so
lutions is presented in an illustrative provision. It is
therefore important that parties who draft a provision
based upon an illustrative provision carefully consider
whether the provision fits harmoniously within their
countertrade transaction."

Chapter V. Type, quality and quantity of goods

Footnote to paragraph 13

Assuming that "X Company" is the supplier and "Y
Company" is the party committed to purchase, the clause
may read as follows:

"Goods offered for purchase under the countertrade
agreement must:

"(a) be fit for the purposes for which goods of the
same description would ordinarily be used;

. ''(?) be fit for any particular purpose expressly or
Imphedly made known to X Company at the time of the
conclusion of the countertrade agreement;

"(c) possess the qualities which X Company has
held out to Y Company as a sample or model;

"(d) be contained or packaged in the manner usual
for such goods or, where there is no such manner, in a
manner adequate to preserve and protect the goods."

(The clause is modelled on article 35 of the United
Nations Convention on Contracts for the International Sale
of Goods (Vienna, 1980».

Chapter VI. Pricing of goods

Footnote to paragraph 37

Assuming that the currency of payment is the Austrian
schilling and that the reference currency is the Swiss franc,
the clause may read as follows:

"If, on the date of actual payment, the exchange rate
between the Austrian schilling and the Swiss franc is at
variance from the exchange rate ... [specify exchange
rate prevailing at a particular place] as it was on the date
of conclusion of the countertrade agreement by more
than ... [e.g, 5 per cent, or some other percentage speci
fied by the parties], the price in Austrian schillings shall
be increased or decreased so that that price, as converted
into Swiss francs, would remain unchanged from the
price as expressed in Swiss francs on the date of conclu
sion of the countertrade agreement."

Chapter VIII. Participation of third parties

Footnote to paragraph 10

Assuming that "Y Company" is the party committed to
purchase, the clause may read as follows:



Part Two. Studies and reports on specific subjects 89

"Y Company is authorized to engage a third-party
purchaser to make the purchases necessary to fulfil the
countertrade commitment. In the event of such an en
gagement of a third party, Y Company remains liable for
the fulfilment of the countertrade commitment."

Footnote to paragraph 16

Assuming that "Y Company" is the party committed to
purchase, the clause may read as follows:

"Upon the engagement of a third-party purchaser, and
upon the assumption by the third-party purchaser of the
commitment to make the purchases necessary to fulfil
the countertrade commitment as set forth in the counter
trade agreement, Y Company will be released from lia
bility for fulfilment of the countertrade commitment."

Footnote to paragraph 21

Assuming that "Z Company" is the third-party pur
chaser, "Y Company" is the party originally committed to
purchase, and "X Company" is the supplier, the clause may
read as follows:

"Z Company agrees to make the purchases necessary
to fulfil the countertrade commitment set forth in the
countertrade agreement between Y Company and X
Company, a copy of which is attached to this contract. Z
Company agrees to be bound by all the terms and con
ditions of that countertrade agreement, and in particular
Z Company agrees to pay the liquidated damages stipu
lated in the countertrade agreement in the event Z Com
pany fails to make the purchases necessary to fulfil the
countertrade commitment."

The parties may wish to include the above provision in
an agreement concluded by the party originally committed
to purchase, by the third-party purcha~er an~ by the sup
plier, in which the countertrade commIt",lent IS transferred
to the third-party purchaser and the supplIer consents to the
transfer and to the release of the party originally committed
from the countertrade commitment (see chapter VIII, para
graph 16). In such cases, the consent of.the supplier to the
release may be expressed in the followmg form:

"X Company consents to the assumption of the obliga
tions under the countertrade agreement by Z Company
and, when the assumption of those obligations beco~es
effective, to the release of Y Company from those oblIga-

tions."

Chapter X. Restrictions on resale of
countertrade goods

Footnote to paragraph 9

Assuming that "Y Company" is the party purchasing
goods pursuant to the countertrade agreement and that "~
Company" is the supplier, the clause may read as follows.

"Y Company must inform X Company [alternativ~A:]
of the resale of those goods; the infomlation shall be gIven
within ... days after the conclusion of the resale contract.
[alternative B:] of the negotiations for the resale of the
countertrade goods; Y Company shall give X Co~pany
[... days] [sufficient time] to make any observatIons or

suggestions on the intended resale, and Y Company shall
refrain from concluding the resale contract under negotia
tion before the expiry of that time period. [Both alterna
tives:] The information to be given must indicate ... [in
clude some or all of the following: country, region within
a country, or city to which the countertrade goods are to be
shipped; place ofbusiness of the person to whom the goods
are being resold; resale price; whether the countertrade
goods have been re-marked or repackaged prior to resale
and, if so, what packaging or marking has been used.]"

Chapter XI. Liquidated damages and
penalty clauses

Footnote to paragraph 5

Assuming that "X Company" is the supplier, "Y Com
pany" is the party committed to purchase, and the Austrian
schilling the currency of payment, the clause may read as
follows:

[For failure to purchase goods]

"(1) If Y Company fails to make the purchases neces
sary to fulfil the countertrade commitment before the
expiry of the period stipulated for the fulfilment of the
countertrade commitment, Y Company will be obligated
to pay to X Company an amount in Austrian schillings
equivalent to ... per cent of the unfulfilled portion of the
countertrade commitment. Upon payment of that
amount, Y Company will be released from the portion of
the unfulfilled countertrade commitment for which the
agreed sum was claimed.

"(2) To the extent that the failure by Y Company r~

sults from a failure by X Company to make goods avaIl
able in conformity with this countertrade agreement,
paragraph (1) will not apply."

[For failure to supply goods]

"(1) If X Company fails to make the goods available
for the fulfilment of the countertrade commitment before
the expiry of the period stipulated for the fu~filment ~f
the countertrade commitment, X Company WIll be oblI
gated to pay to Y Company an amount in Austrian
schillings equivalent to ... per cent of the unfulfilled
portion of the countertrade commitment. Upon payment
of that amount, X Company will be released. from the
portion of the unfulfilled cou~tertrade commItment for
which the agreed sum was claImed.

"(2) To the extent that the failure by X .Comp.any
results from a failure by Y Company to fulfil Its obliga
tions under this countertrade agreement, paragraph (I)

will not apply."

Footnote to paragraph 12 (provision that could be
added to any liquidated damages or penalty clause)

"No damages are recoverable in addition t~ the agree?,
sum for the failure for which the agreed sum IS payable.

Footnote to paragraph 22 (provision that could be
added to any liquidated damages or penalty clause)

"If payment of the agreed sum becomes due in accord
ance with paragraph (I), the party entitled to claim the
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~greed sum has the right to deduct that sum, in whole or
m ~art, from any payment due by that party to the party
oblIgated to pay the agreed sum under [the following
contracts only: ...] [any contract between the parties]."

Chapter XIII. Failure to complete
countertrade transaction

Footnote to paragraph 6

Assuming the "Y Company" is the party committed to
purchase and that "X Company" is the supplier, the clause
may read as follows:

[For release without additional period]

"If the X Company fails to accept a purchase order
made by Y Company in accordance with this counter
trade agreement [or a purchase order made by a third
party purchaser engaged by Y Company pursuant to this
countertrade agreement], Y Company is entitled to de
clare the amount of the outstanding countertrade com
mitment reduced by the amount of the purchase order
that was not accepted."

[For release with additional period]

"(1) [Same text as above]

"(2) In order to avail itself of the right in paragraph (1)
to declare the outstanding countertrade commitment re
duced, Y Company must give X Company written notice
specifying that the failure to accept the purchase order
constituted a breach of the countertrade commitment and
that the outstanding countertrade commitment will be
reduced by the amount of the unaccepted purchase order
if X Company does not make the goods available within
the additional period of [e.g., 30 days]."

Footnote to paragraph 22

Assuming the "Y Company" is the party committed to
purchase and that "X Company" is the supplier, the clause
may read as follows:

"( I) [Y Company] [X Company] is exempt from the
payment of damages, or of an agreed sum, in respect of
a failure to fulfil its obligations under the countertrade
agreement if that party proves that the failure was due to
a physical or legal impediment beyond its control and
that the party could not reasonably be expected to have
taken the impediment into account at the time of the
conclusion of the countertrade agreement or to have
avoided or overcome it or its consequences.

"(2) The period for the fulfilment of the countertrade
commitment will be extended by a period of time corre
sponding to the duration of the impediment. If the im
pediment lasts longer than [e.g., six months], [the party
against which the impediment is claimed] [either party]
may terminate the countertrade agreement by written
notice."

Footnote to paragraph 24

[General definition ofexempting impediment followed by
illustrative or exhaustive list]

"~1) [Same text as in para. (1) of the illustrative provi
sIon to paragraph 22]

"(2) [Illustrative list:] The following are examples of
events that. are to be regarded as exempting impedi
ments: proVIded that those events satisfy the criteria set
forth I? paragraph (1): .... [Exhaustive list:] Only the
~olloW1Og ev~nts are to be regarded as exempting imped
Iment~, proVIded that those events satisfy the criteria set
forth m paragraph (1)."

Footnote to paragraph 43

. Assuming that "Y Company" is the exporter (counter
Importer) and that "X Company" is the importer (counter
exporter), the clause would read as follows:

"~ failure by Y Company to purchase goods pursuant
to thIS countertrade agreement does not entitle X Com
pany to suspend or withhold payment due by X Com
pany to"Y Company under the contract for the supply
of ....

Footnote to paragraph 49, first sentence

"If a contract for the supply of goods in one direction
is terminated, neither party is entitled, irrespective of the
cause for the termination, to suspend conclusion of con
tracts in the other direction or to suspend or withhold
performance of obligations under concluded contracts in
the other direction."

Footnote to paragraph 49, second sentence

"If a contract for the supply of goods by X Company
to Y Company concluded pursuant to this countertrade
agreement is terminated, neither party is entitled, irre
spective of the cause for the termination, to suspend or
withhold performance under the contract for the supply
of goods by Y Company to X Company."

Chapter XIV. Choice of law

, Footnote to paragraph 20, second sentence (illustrative
provision for the countertrade agreement and for a
supply contract)

"The law of . .. (specify a country or a particular
territorial unit) [as in force on ... (specify date the coun
tertrade agreement or the supply contract is entered
into)] is to govern this ... (specify countertrade agree
ment or supply contract). [The rules of private interna
tional law of ... (specify the same country or territorial
unit as above) do not apply.]"

Footnote to paragraph 20, fourth sentence (illustrative
provision for the countertrade agreement and for a
supply contract)

[Same as in footnote to paragraph 20, second sen
tence, with the addition, after the first sentence, of the
following:] "The selected law governs in particular the
formation of and validity of the contract and the conse
quences of its invalidity."
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Chapter XV. Settlement of disputes

Footnote to paragraph 12

The following model clause is recommended in the
UNCITRAL Conciliation Rules:

"Where, in the event of a dispute arising out of or
relating to this contract, the parties wish to seek an
amicable settlement of that dispute by conciliation, the
conciliation shall take place in accordance with the
UNCITRAL Conciliation Rules as at present in force."

Footnote to paragraph 28

The following clause is recommended in the
UNCITRAL Arbitration Rules:

"Any dispute, controversy or claim aris ng out of or
relating to this contract, or the breach, t rmination or
invalidity thereof, shall be settled by arbi ration in ac
cordance with the UNCITRAL Arbitratio Rules as at
present in force. .

"Note-Parties may wish to consider a ing:

"(a) The appointing authority shall be .. (name of
institution or person);

"(b) The number of arbitrators shall b .. , (one or
three);

"(c) The place of arbitration shall be .. (town or
country);

"(d) The language(s) to be used in the arbitral pro
ceedings shall be ..."

C. International countertrade: draft chapters of legal guide on international countert ade
transactions: report of the Secretary-General

(A/CN.9/362 and Add.I-I7) [Original: English]
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[NCN.9/362]

DRAFT CHAPTERS OF LEGAL GUIDE ON
INTERNATIONAL COUNTERTRADE
TRANSACTIONS: REPORT OF THE

SECRETARY-GENERAL

1. The Commission considered its possible work on the
topic of countertrade at its nineteenth session (1986) in the
context of the discussion of a note by the Secretariat en
titled "Future work in the area of the new international
economic order" (NCN.9/277). There was considerable
support in the Commission for undertaking work on the
topic, and the Secretariat was requested to prepare a pre
liminary study on the subject (N41117, para. 243).

2. At its twenty-first session (1988), the Commission had
before it a report entitled "Preliminary study of legal is
sues in international countertrade" (NCN.9/302). The
Commission made a preliminary decision that it would be
desirable to prepare a legal guide on drawing up
countertrade contracts. In order for the Commission to
decide what further action might be taken, the Commis
sion requested the Secretariat to prepare for the twenty
second session of the Commission a draft outline of such
a legal guide (N43/17, paras. 32-35).

3. At its twenty-second session (1989), the Commission
considered the report entitled "Draft outline of the possible
content and structure of a legal guide on drawing up inter
national countertrade contracts" (NCN.9/322). It was de
cided that such a legal guide should be prepared by the
Commission, and the Secretariat was requested to prepare
for the twenty-third session of the Commission draft chap
ters of the legal guide (N44/17, paras. 245-249).

4. At its twenty-third session (1990), the Commission
considered an outline of the introductory chapter to the
legal guide, and draft chapter 11, "Scope and terminology
of legal guide" (both in NCN.9/332/Add.l), as well as the
following draft chapters: Ill. "Contracting approach"

(Add.2); IV. "General remarks on drafting" (Add.3); V.
"Type, quality and quantity of goods" (AddA); VI. "Pric
ing of goods" (Add.5); IX. "Payment" (Add.6); and XII.
"Security for performance" (Add.7). The discussion in the
Commission is reflected in N45/17, annex I. There was
general agreement in the Commission with the overall ap
proach taken in preparing the draft chapters, both as to the
structure of the legal guide and as to the nature of the
description and advice contained therein (N45/17, para.
16). The Commission decided that the Secretariat should
complete the preparation of the remaining draft chapters
and submit them to the Working Group on International
Payments. It was also decided that the final text of the legal
guide should be submitted to the twenty-fifth session of the
Commission in 1992 (N45/17, paras. 17 and 18).

5. The Working Group on International Payments, at its
twenty-third session in September 1991, considered draft
chapters VII. "Fulfilment of countertrade commitment" (N
CN.9/332/Add.8); VIII. "Participation of third parties" (N
CN.9/WG.IV/WP.511Add.l); X. "Restrictions on resale of
countertrade goods" (Add.2); XI. "Liquidated damages and
penalty clauses" (Add.3); XIII. "Failure to complete
countertrade transaction" (AddA); XIV. "Choice of law"
(Add.5); XV. "Settlement of disputes" (Add.6); and draft
illustrative provisions (Add.7). The discussion in the
Working Group is reflected in document NCN.9/357. The
Working Group requested the Secretariat to revise the draft
chapters and illustrative provisions in the light of the
Working Group's deliberations and decisions and to
present them to the twenty-fifth session of the Commission
(NCN.9/357, para. 13).

6. Addenda 1 to 17 to the present document contain the
following revised draft chapters and other materials relat
ing to the Legal Guide:

I. "Introduction" (Add. 1)

11. "Scope and terminology of Legal Guide" (Add.2)

Ill. "Contracting approach" (Add.3)
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IV. "Countertrade commitment" (AddA) (draft chap
ter IV incorporates revised earlier draft chapter
VII, "Fulfilment of countertrade commitment"
and revised section C of earlier draft chapter Ill,
"Contracting approach")

V. "General remarks on drafting" (Add.5)

VI. "Type, quality and quantity of goods" (Add.6)

VII. "Pricing of goods" (Add.?)

VIII. "Participation of third parties" (Add.8)

IX. "Payment" (Add.9)

X. "Restrictions on resale of countertrade goods"
(Add.IO)

XI. "Liquidated damages and penalty clauses"
(Add. 11)

XII. "Security for performance" (Add.12)

XIII. "Failure to complete countertrade transaction"
(Add. 13)

XIV. "Choice of law" (Add.l4)

XV. "Settlement of disputes" (Add.I5)

Draft illustrative provisions (Add.16)

Chapter summaries (Add. I?)

Index (Add.18)a

[A/CN.9/362/Add.1]

I. INTRODUCTION

A. Origin and purpose of the Legal Guide

1. This Legal Guide was prepared by the United Nations
Commission on International Trade Law (UNCITRAL)
and by its Working Group on International Payments. In
addition to representatives of member States of the Com
mission, representatives of many other States and of a
number of international organizations participated actively
in the preparatory work.

2. The Commission considered work to be undertaken in
the area of countertrade in 1986, in the context of the dis
cussion of the Commission's work in the field of the new
international economic order. 1 In 1989 the Commission
decided to prepare a legal guide on international
countertrade transactions and requested the Secretariat to
prepare draft chapters of such a guide.2 The draft chapters
were discussed at the twenty-third session of the Commis
sion in 1990,3 and at the twenty-third session of the Work-

"Addendum 18 was not issued.
'Report of the United Nations Commission on International Trade Law on

the work of its nineteenth session, Official Records ofthe General Assembly,
Forty-first Session, Supplement No. 17 (Al41117), paras. 235-243.

'Report of the United Nations Commission on International Trade Law
on the work of its twenty-second session, Official Records of the General
Assembly, Forty-fourth Session, Supplement No. 17 (Al44/17), para. 249.

'Report of the United Nations Commission on International Trade Law
on the work of its twenty-third session, Official Records of the General
Assembly, Forty-fifth Session, Supplement No. 17 (Al45117), paras. 11-18
and annex I.

ing Group on International Payments in 1991.4 [The Com
mission reviewed the revised draft chapters and approved
the Legal Guide at its twenty-fifth session in 1992, subject
to editorial modifications left to the Secretariat.5]

3. In preparing draft materials for consideration by the
Commission and the Working Group, the Secretariat con
sulted with practitioners and other experts in the field of
international countertrade. In addition, it examined model
contract forms, general contract conditions and individual
contracts from various parts of the world. Such sources are
too numerous to be acknowledged individually; however,
recognition is hereby given to their contribution in the
preparation of the Legal Guide.

4. The preparation of the Legal Guide was motivated by
an awareness that parties engaging in countertrade may
lack relevant legal knowledge and experience, and that as
a result they may not find optimal contractual solutions to
legal issues that may arise in countertrade transactions.
Those issues arise in particular from the fact that
countertrade transactions are composite transactions en
compassing the supply of goods in two directions, that
there is a contractual link between those supplies of goods
and that countertrade transactions often contain commit
ments of parties to enter into future contracts. Contractual
solutions are particularly important in this area because
national legislations often do not contain provisions spe
cific to countertrade. Legal difficulties in this area may
adversely affect many parties from developing countries, as
well as parties from industrially developed countries, in
particular if they do not regularly engage in countertrade.

5. The Legal Guide seeks to assist parties negotiating in
ternational countertrade transactions by identifying the legal
issues involved, discussing possible approaches to the solu
tion of the issues and, where appropriate, suggesting solu
tions that the parties may wish to agree on. The discussion in
the Guide takes into account disparities among national
laws. It is hoped that one result of the Guide will be to
promote the development of an international common un
derstanding as to the identification and resolution of legal
issues arising in connection with countertrade transactions.

6. The Legal Guide has been designed to be of use to
persons involved at various levels in negotiating and draw
ing up contracts in international countertrade transactions.
It is intended for use by lawyers as well as by participants
in countertrade who do not have a legal background. The
Guide is also intended to be of assistance to persons who
have overall managerial responsibility, and who require a
broad awareness of the structure of those transactions and
the principal legal issues to be covered by them. It is em
phasized, however, that the Legal Guide should not be
regarded by the parties as a substitute for obtaining legal
advice from competent advisers.

7. It should be noted that the various solutions discussed
in the Legal Guide will not govern the relationship between

4Report of the Working Group on International Payments on the work
of its twenty-third session (AlCN.9/357).

[SReport of the United Nations Commission on International Trade Law
on the work of its twenty-fifth session, Official Records of the General
Assembly. Forty-seventh Session, Supplement No. 17 (Al47/17), paras. 83
139.)
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the parties unless they expressly agree upon such solutions,
or unless the solutions result from provisions of the appli
cable law. In addition, the Legal Guide is not intended to
be used for interpreting agreements or contracts in
countertrade transactions.

B. Arrangement of the Guide

8. Chapter 11 defines the scope of the Legal Guide by
describing transactions covered by it and by explaining the
focus of the discussion and the types of issues addressed.
Since a prevailing terminology has not developed in
countertrade practice, particular notice should be taken of
chapter 11, section E, which sets out certain terms specific
to countertrade that are used throughout the Guide.

9. Chapter III describes possible contracting approaches
to structuring a countertrade transaction. Chapter III also
sets out possible types of contract clauses that parties may
use, depending on the contracting approach chosen. Those
types of clauses are discussed in chapters IV to XV. The
discussion in the Legal Guide is restricted to those types of
clauses that are specific to or of special importance for
countertrade transactions.

10. Some of the clauses discussed in the Legal Guide are
essential for establishing a countertrade transaction. Other
clauses discussed in the Guide, while not necessarily essen
tial, may be useful in the context of the particular commercial
circumstances. In view of the great variety of circumstances
in which countertrade transactions are concluded, the Legal
Guide does not contain a general suggestion as to the types of
clauses that parties should agree upon. It is for the parties to
each transaction to judge the extent to which the issues con
sidered in the Guide are relevant to their transaction.

C. Recommendations in the Guide

[The following paragraph, except for the modifications
in italics, appeared in document AlCN.9/332/Add.l, under
the title "1. Introduction to Legal Guide".]

11. Where appropriate, the Legal Guide contains sugges
tions as to how certain issues in a countertrade transaction

[NCN.9/362/Add.2]

might be settled. Three levels of suggestion have been used.
The highest level is indicated by expressions to the effect
that the parties "should" take a particular course of action.
Such expressions are used sparingly in the Guide and only
when a particular course ofaction is a logical or legal neces
sity. An intermediate level is used when it is "advisable" or
"desirable", but not logically or legally required, that the
parties adopt a particular course of action. The lowest level
ofsuggestion is expressed by formulations such as "the par
ties may wish to consider" or "the parties might wish to pro
vide", or the agreement by the parties "might" contain a
particular solution. The wording used for a particular sug
gestion may be, for drafting reasons, varied somewhat from
that just indicated; however, it should be clear from the
wording what level of suggestion is intended.

D. Illustrative provisions

[The following two paragraphs, except for the modifica
tion in italics, have been taken from document AlCN.9/
WG.IV/WP.51/Add.7, para. 4.]

12. Some chapters of the Legal Guide contain one or
more "illustrative provisions" set forth in footnotes. They
are included in order to make issues discussed in the text
of a chapter easier to understand. They also serve to illus
trate how certain solutions discussed in the text might be
structured. Illustrative provisions have not been included
where an understanding of an issue and guidance to draft
ing is clearly obtainable from the text of the chapter, or
where a provision cannot be drafted in isolation from the
particular countertrade transaction.

13. It is emphasized that illustrative provisions should not
necessarily be regarded as models for inclusion in particu
lar agreements entered into by the parties. The precise
content and formulation of a clause may vary with each
countertrade transaction. In addition, there is usually more
than one possible solution to an issue, even though only
one of those possible solutions is presented in an illustra
tive provision. It is therefore important that parties who
draft a provision based upon an illustrative provision care
fully consider whether the provision fits harmoniously
within their countertrade transaction.

11. SCOPE AND TERMINOLOGY OF LEGAL GUIDE
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[Editorial note: The present draft chapter 11 is a revision
of draft chapter III bearing the same title and published in
document AlCN.9/332/Add.1. The note in square brackets
at the beginning of each paragraph indicates either the
number under which the paragraph appeared in document
AlCN.9/332/Add.1 or that the paragraph is new. The revi
sions of paragraphs that appeared in AlCN.9/332/Add. I are
in italics. An asterisk indicates the place where text has
been deleted without adding new language.]

A. Transactions covered

1. [I] Countertrade transactions covered by the Legal
Guide are those transactions in which one party supplies
goods, services, technology or other economic value to the
second party, and, in return, the first party purchases from
the second party an agreed amount of goods, services,
technology or other economic value. A distinctive feature
of these transactions is the existence of a link between the
supplies in the two directions in that the conclusion of the
supply contract or contracts in one direction is conditioned
upon the conclusion of the supply contract or contracts in
the other direction. When the parties enter into contracts in
opposite directions without expressing such a link between
them, the contracts, as regards contractual rights and obli
gations of the parties, cannot be distinguished from
straightforward independent transactions. Therefore, the
Legal Guide deals only with transactions that express in a
contractual form such a link between the contracts consti
tuting the countertrade transaction.

2. [new paragraph] For the sake of simplicity, the Legal
Guide refers only to "goods" as the subject-matter of
countertrade transactions. However, the dicussion in the
Guide on transaction, involving goods is generally applica
ble also to transactions involving services. The Guide can
be used as a broad guidance also for transactions involving
technology. In some instances the Guide makes particular
reference to services or to technology.

3. [new paragraph] The Legal Guide discusses primarily
countertrade transactions in which the goods are delivered
across national boundaries. Countertrade transactions in
domestic trade may have features that are not considered in
the present Guide. Nevertheless, to the extent domestic
transactions fall within the varieties of countertrade trans
actions described herein, the Legal Guide can be used by
parties to those transactions.

4. [2] Countertrade transactions take a variety offorms
and display differing features depending upon the particu
lar circumstances of the transaction. The differences con
cern such matters as the contractual structure of the trans
action (i.e., the number and sequence of the component
contracts), whether goods supplied in one direction are to
be used in the production of goods to be supplied in the
other direction, the manner of payment, and the number of
parties involved in the transaction.

[3] *

[4] *

5. [5] Another aspect of the variety of countertrade trans
actions is the degree of interest the parties may have in the
different segments of a countertrade transaction. In many
transactions one of the parties is interested primarily in the
export of its own goods rather than in acquiring goods
from the other party. In other transactions, the parties con
sider the supply of goods in the two directions as being in
their mutual interest. There are also transactions in which,
at the outset of the transaction, a party perceives a commit
ment to conclude future contracts as a concession to the
other party, but subsequently comes to regard that commit
ment as a benefit. *

6. [new paragraph] In most instances, the dicussion in
the Legal Guide is relevant generally to various types of
countertrade. However, in some contexts the discussion
indicates that it is only relevant to a particular type of
countertrade.

B. Focus on issues specific to conntertrade

[Editorial note: in draft chapter 11 as it appeared in AI
CN.9/332/Add.l, this section appeared as section C, para
graphs 24 to 26. Some of the substance of paragraphs 25
and 26 (AlCN.9/332/Add.l) was moved to draft chapter
Ill, "Contracting approach" (AlCN.9/362/Add.3).]

7. [new paragraph] The Legal Guide focuses on the
drawing up of contractual clauses that are specific to or of
particular importance for international countertrade. Such
clauses are contained in an agreement of the parties that
establishes a link between the supply of goods in one direc
tion and the supply of goods in the other direction. That
agreement is, as explained below in paragraph 24, referred
to in the Legal Guide as the "countertrade agreement".

8. [24] As a rule, the Legal Guide does not deal with
the content of the contracts for individual supplies ofgoods
under a countertrade transaction since those contracts gen
erally resemble contracts concluded as discrete and inde
pendent transactions. In some cases, however, the content
of a contract is affected by the fact that it forms part of a
countertrade transaction. For example, when the proceeds
of a contract in one direction are to be used to pay for the
contract in the other direction, the two supply contracts
may contain payment provisions particular to countertrade.
To the extent clauses specific to countertrade may be in
serted in those contracts, the Legal Guide considers them.

C. Governmental regulations

[Editorial note: in draft chapter II as it appeared in
AlCN.9/332/Add.l, this section appeared as section D,
paragraphs 27 and 28.]

9. [27] In some countries countertrade is subject to gov
ernmental regulations. Such regulations, which may derive
from international agreements, are closely linked with na
tional economic policies and as a result vary from country
to country and are likely to be changed more often than
rules of contract law. Governmental regulations may pro
mote or restrict countertrade in a variety of ways. For ex-
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ample, it may be provided that certain types of imports
must be paid for only through a countertrade arrangement,
that state trading agencies are to explore the possibility of
countertrade when negotiating certain types of contracts,
that certain types of local products are prohibited from
being offered in countertrade, or that an exporter of goods
and the foreign purchaser are not free to agree that the
resulting payment claim will be settled in a way other than
by transferring foreign currency to the exporter's account.
Other such rules may relate to exchange controls or to the
authority of an administrative organ to approve a
countertrade transaction. Some regulations may be specifi
cally oriented to countertrade; others may be more general,
but with an impact on countertrade (e.g., competition law,
export and import regulations, foreign exchange rules).
Some regulations are directed to one contracting party only
and do not directly affect the content or the legal effect of
the contract concluded by that party. In other instances the
regulation may limit the parties' freedom of contract.

10. [28] The Legal Guide advises parties to take into
account such governmental regulations. Since the regula
tions are disparate and are often changed, advice is given,
where appropriate, in the form of a caveat rather than in
any detailed discussion of the substance of the applicable
regulations. Further discussion on mandatory governmen
tal regulations is contained in chapter XIV, "Choice of
law", paragraphs _ to_.

D. Universal scope of Legal Guide

[Editorial note: in draft chapter 11 as it appeared in
NCN.9/332/Add.1, this section appeared as section E,
paragraph 29.]

11. [29] Private law questions involved in international
countertrade transactions and the motives for engaging in
countertrade do not reveal regional particularities. To the
extent there exist regional differences in contract practices,
they concern in particular the frequency of use of certain
commercial types of countertrade and the elaborateness
and refinement of contractual solutions. Consequently, the
Legal Guide treats the legal issues arising from
countertrade at the universal level.

E. Terminology

[Editorial note: in draft chapter 11 as it appeared in
NCN.9/332/Add.1, this section appeared as section B,
paragraphs 8 to 23.]

12. [29] Terminology used in practice and in writings to
describe countertrade transactions and the parties involved in
them varies greatly. A prevailing terminology has not devel
oped. The following paragraphs establish a terminology used
in the Legal Guide for different varieties of countertrade
transactions, parties and contracts in countertrade.

1. Varieties of countertrade

13. [new paragraph] The terms used in the Legal Guide
to denote different types of countertrade are explained be
low. Countertrade transactions are distinguished in the

Legal Guide on the basis of their commercial or technical
features and their contractual structure. It should be noted
that classifications other than the one explained below
exist.

14. [10] Barter. In practice the term "barter" is used
with different meanings. The term may refer, for example,
to countertrade transactions in general, to an intergovern
mental agreement addressing mutual trade in particular
goods between identified partners, or to countertrade in
which trans-border flow of currency is eliminated or re
duced or where a single contract governs the mutual ship
ments of goods. The Legal Guide uses "barter" in a strict
legal sense to refer to a contract involving a two-way ex
change of specified goods in which the supply of goods in
one direction replaces, entirely or partly, the monetary
payment for the supply of goods in the other direction.
Where there is a difference in value in the supply of goods
in the two directions, the settlement of the difference may
be in money or in other economic value.

15. [11] Counter-purchase. This term is used to refer to
a transaction in which the parties, in connection with the
conclusion of a purchase contract· in one direction, enter
into an agreement to conclude a sales contract in the other
direction, Le., a counter-purchase contract. Counter
purchase is distinguished from buy-back in that the goods
supplied under the first purchase are not used in the pro
duction of the items sold in return.

16. [12] Buy-back. This term refers to a transaction in
which one party supplies a production facility, and the
parties agree that the supplier of the facility, or a person
designated by the supplier, will buy products resulting
from that production facility. The supplier of the facility
often provides technology and training and sometimes
component parts or materials to be used in the production.

17. [13] Offset. Transactions referred to in the Legal
Guide as offsets normally involve the supply of goods of
high value or technological sophistication and may include
the transfer of technology and know-how, promotion of
investments and facilitating access to a particular market.
Two types of offset transactions may be distinguished.
Under a "direct offset" the parties agree to supply to each
other goods that are technologically or commercially re
lated (e.g., component parts or products that are marketed
together). A direct offset can contain features ofa buy-back
transaction (i.e., transfer of production equipment and
technology, and purchase by the transferor of the resulting
products). The difference between such a direct offset and
a buy-back transaction is that in a direct offset both parties
commit themselves to purchase over a period of time goods
from each other, whereas under a buy-back transaction the
party that has supplied the production facility commits it
self to purchase goods resulting from the production facil
ity. Such direct offsets are sometimes referred to as indus
trial participation or industrial cooperation. The expression
"indirect offset" typically refers to a transaction where a
governmental agency that procures, or approves the pro
curement of, goods of high value requires from the supplier
that counter-purchases are made in the procuring country
or that economic value is provided to the procuring country
in the form of investment, technology or assistance in third
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markets. The counter-export goods are not technologically
related to the export goods (i.e., they are not components of
the export goods, as in direct offset, and they are not result
ant products of the facility provided under the export con
tract, as in buy-back). The governmental agency often
stipulates guidelines for the offset, for example, as to the
industrial sectors or regions that are to be assisted in such
a way. However, within such guidelines, the party commit
ted to counter-purchase or to providing such assistance is
normally free to choose the contracting partners. A
countertrade transaction may involve elements of both di
rect and indirect offset transactions.

2. Parties to countertrade transaction

18. [18] Purchaser, supplier or party. The Legal Guide
frequently uses the term "purchaser", "supplier" or "party"
to refer to parties purchasing and supplying goods in a
countertrade transaction. These terms are employed when
the discussion in the Guide is relevant both to a situation
in which contracts are to be concluded in a particular se
quence (chapter Ill, "Contracting approach", para
garaphs 13 to 19) and to the situation in which the parties
agree to conclude contracts in the two directions without
stipulating a particular sequence of conclusion (chapter
Ill, paragraphs 20 and 21). This terminology is also used
when the contracts for the supply of goods in the two di
rections are concluded concurrently. * When reference is
made to a party who is committed to purchase or supply
goods but has not yet done so, the Legal Guide may use the
terms "party committed to purchase goods" and "party
committed to supply goods" to make it clear that a con
tract has not been concluded yet.

19. [14] Exporter or counter-importer. The term "ex
porter" or "counter-importer" is used for the party who
is-under the first contract to be concluded-the supplier,
i.e., the exporter, of goods, and who has entered into a
commitment with the other party to purchase, i.e., to coun
ter-import, other goods in return. One or the other term is
used depending on the context in which the party is men
tioned. It should be noted that in some countertrade trans
actions the exporter and the counter-importer are the same
party, while in others the exporter and counter-importer are
different parties.

20. [15] Importer or counter-exporter. The term "im
porter" or "counter-exporter" is used for the party who is
under the first' contract to be concluded-the purchaser,
i.e., the importer, of goods, and who has entered into a
commitment with the other party to supply, i.e., to counter
export, other goods in return. One or the other term is used
depending on the context in which the party is mentioned.
As in respect of the exporter and the counter-importer, in
some countertrade transactions the same party is the im
porter and the counter~exporter. Sometimes, however, one
party imports and another party counter-exports.

21. [16] In some writings on countertrade the term "ex
porter" is used to denote the party from an economically
developed country, who often supplies goods of techno
logical content that normally cannot be obtained in the
other party's country. The term is used in those writings

irrespective of whether the "exporter" supplies first and
agrees to purchase later or whether the "exporter" makes an
"advance purchase" from the other party in order to enable
that other party to raise funds needed for a subsequent
purchase of goods from the "exporter". The term "im
porter" is used in those writings to denote the party from
a developing country. To underline that meaning, such
writings may use terms such as "primary" or "western
exporter" or "developing country importer".

22. [17] A distinction based on economic or regional
considerations is not used in the present Legal Guide. One
reason is that the guide covers both intraregional and
interregional countertrade. Thus, distinctions used in discus
sions of interregional countertrade, in which the issues tend
to be considered primarily from the perspective of one of the
parties, would not be suitable since the Legal Guide advises
both parties whatever may be their relative economic
strength or background. Furthermore, terms based on the
time sequence of the conclusion of contracts are more suit
able since, for the purpose of discussing the contractual role
and interests of parties, the question of primary significance
is whether the party has already sold its goods and has prom
ised to purchase goods from the other party, or whether the
party, having purchased goods, has not sold its goods yet.

3. Countertrade transaction and its elements
[change of title]

23. [23] Countertrade transaction. This term is used to
refer to the whole countertrade arrangement containing the
related supply contracts in the two directions and any
countertrade agreement. The terms "countertrade agree
ment" and "supply contract" are explained below.

24. [19] Countertrade agreement. The countertrade
agreement is the term used in the Legal Guide for the basic
agreement which sets forth stipulations concerning the man
ner in which the countertrade transaction is to be imple
mented. In practice, agreements setting forth such stipula
tions are referred to by a variety of names, such as "frame
agreement", "countertrade protocol", "umbrella agree
ment", "memorandum of understanding", "letter of under
taking", or "counterpurchase agreement". In many counter
trade transactions the main purpose of the countertrade
agreement is to set out the commitment of the parties to
enter into the future contracts required to fulfil the objective
of the transaction ("countertrade commitment", see the
following paragraph). In addition to the countertrade com
mitment, the countertrade agreement is likely to contain
clauses dealing with the terms of the contract to be con
cluded and clauses designed to support the fulfilment of the
countertrade commitment; such clauses may address issues
such as the type, quality and quantity of the goods, price of
the goods, time period of fulfilment of the countertrade com
mitment, payment, restriction on resale of goods, participa
tion of third persons in the transaction, liquidated damages
or penalties, security for performance, failure to complete
the countertrade transaction, choice of law, and settlement
of disputes. The countertrade agreement may be embodied
in a discrete instrument or it may be included in a contract
for the shipment of goods. When the parties agree simulta
neously on the terms governing the supply of all the goods
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in both directions, the countertrade agreement would con
tain a stipulation expressing the link between the concluded
contracts and possibly other stipulations, but would not con
tain a countertrade commitment.

25. [20] Countertrade commitment. This term is used to
refer to the commitment of the parties to enter into a future
contract or contracts. Depending on the circumstances, those
future contracts may relate only to the shipment in one direc
tion or to the shipments in both directions. The degree to
which the countertrade commitment is definite depends on
the amount of detail contained in the countertrade agreement
concerning the terms of the future contracts.

26. [22] Supply contracts. This term is used to refer ge
nerically to contracts for the supply of goods in one or in
both directions. It may be used where no clear criterion
exists for distinguishing between the "exporter" and "im
porter", where the discussion does not make it necessary to
take into account a particular sequence of conclusion of
contracts between the parties, or where the context re
quires a general reference to a contract for the supply of
goods in either direction.

[NCN.9/362/Add.3]

27. [21] Export, import, counter-export, and counter
import contracts. When the Legal Guide discusses transac
tions in which the parties can be referred to as "exporter",
"importer", "counter-exporter" or "counter-importer"
(see above, paragraphs 19 and 20), the supply contracts
forming part of the transaction would be referred to by
names consistent with the names of the parties, Le., "ex
port" or "import" contract for the first contract entered into,
and "counter-export" or "counter-import" contract for the
contract entered into subsequently. The contracts in each
direction might be referred to in the singular even though
there may be several such contracts on both sides of the
countertrade transaction.

28. [new paragraph] Goods. The subject-matter of a
transaction may include various types of merchandise (such
as manufactured goods or raw materials), services (such as
maintenance, repair, transport, construction, tourist ser
vices, consulting, training), transfer of technology, or in
some cases, a combination of these elements. As men
tioned above in paragraph 2, for the sake of brevity, the
Legal Guide generally refers only to "goods" as the sub
ject-matter of countertrade transactions.

Ill. CONTRACTING APPROACH
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[Editorial note: The present draft chapter III is a revision
of the draft chapter bearing the same title and published in
document NCN.9/332/Add.2. The note in square brackets
at the beginning of each paragraph indicates either the
number under which the paragraph appeared in document

NCN.9/332/Add.2 or that the paragraph is new. The revi
sions of paragraphs that appeared in NCN.9/332/Add.2 are
in italics. An asterisk indicates the place where text has
been deleted without adding new language. The whole
section C is new.]



Part Two. Studies and reports on specific subjects 99

A. Structure of countertrade transaction
[change of title]

1. [1] A preliminary question the parties have to ad
dress is the contract structure of the countertrade transac
tion. The parties may embody the obligations in regard to
the shipments of goods in the two directions in one contract
or they may embody those obligations into separate con
tracts. (For the discussion of the structure of the
countertrade transaction and related insurance and financ
ing considerations, see below, paragraphs 8 and 9, and
section C.)

1. Single contract

2. [2] Under a single-contract approach the parties con
clude one contract for the supply of goods in the two direc
tions. Such a single contract may take the form of a barter
contract (below, paragraphs 3 to 8) or the form of a
merged contract (below, paragraphs 9 and 10).*

(a) Barter contract

3. [3] As noted in chapter n, "Scope and terminology of
Legal Guide", paragraph 14, the Legal Guide uses the term
barter in its strict legal sense to refer to a transaction in
volving an exchange of goods for goods, so that the supply
of goods in one direction entirely or partly replaces the
monetary payment for the supply of goods in the other
direction. In a barter contract there is no need for a
countertrade commitment since the parties agree at the
outset of the transaction on all the contract terms for the
shipments in the two directions. If the goods to be supplied
in one direction are agreed to be of the same value as the
goods to be supplied in the other direction, no monetary
payment would be made. If the values are agreed to be
different, the difference may be settled by monetary pay
ment or by delivery ofadditional goods. The parties mayor
may not express the value of the goods in monetary terms.
If they do so, the attachment of a price to the goods serves
to compare the value of the deliveries. The parties may
have to express the value of shipments in monetary terms
due to customs or other administrative requirements.

[5] *

4. [7] Under a barter contract the quantity of goods to
be shipped in one direction is often measured by the quan
tity of goods to be shipped in the other direction, rather
than in terms of the market price for each shipment. The
absence of a price in a barter contract or the use of prices
that do not reflect the market prices might cause a difficulty
when non-conforming goods are delivered under a barter
contract. If in such a case monetary compensation is re
garded as the appropriate relief, the absence in the contract
of a market price, or' of any price at all, could lead to
disagreement over the amount of the compensation due.
The stipulation of a price other than the market price may
also give rise to a difficulty in calculating customs duties
when they are based on the market value of the goods.

5. [4] A factor that is often the main reason for using
barter is that the use of barter eliminates or reduces the

need for currency transfers. It may be noted, however, that
the avoidance of currency transfers may also be achieved
through the use of other contractual forms, namely, the
parties may conclude separate sales contracts in each direc
tion and agree to set off their payment claims under the
contract (such setoff of mutual claims is discussed in chap
ter IX, "Payment", paragraphs _ to _).

6. [6] A possible difficulty in a barter contract may be
a risk that the party who has shipped goods does not re
ceive the agreed goods from the other party. Payment
against the presentation of shipping documents or the open
ing of a documentary letter of credit, devices used with
other types of contracts to address an analogous risk in
other types of contracts, cannot be used in barter since
neither delivery is payable in money. One way of address
ing this risk may be to agree that the deliveries are to be
made simultaneously, to the extent it is practical for the
parties to coordinate ther deliveries in this way. If simul
taneous deliveries are agreed upon, the contract may
clarify that, if one of the parties is not prepared to deliver
on schedule, the other party would be entitled to withhold
its delivery or to terminate the contract if the delay exceeds
a specified period of time. The contract may also provide
that the party who has breached its obligation to deliver at
the agreed time must compensate the other party for loss
arising from the delay or termination of the contract. The
parties may address in the contract the question of which
outlays or losses are to be compensated (e.g., warehousing
costs, costs related to transportation, or a specified amount
of overhead costs).

7. [6] The risk that the other party will not ship the
agreed goods may also be overcome by providing for an
independent guarantee to assure the party who has shipped
of compensation in the event that the other party fails to
ship (the use of guarantees for this purpose is discussed in
chapter XII, "Security for performance", paragraphs _
and _). If a party finds it costly or is unable to provide
such a guarantee, it may be agreed that that party is to
deliver goods first. Insurance might be another possible
means of limiting the risk that affect the party who has
shipped first and thus "prepaid" the goods to be delivered
subsequently by the other party (see below, paragraph 52).

8. [new paragraph] If the right of a party to receive
goods in return for its delivery is not sufficiently secured,
in particular by an independent bank guarantee, that party
may find it difficult to obtain financing for the transaction
from a bank or from a governmental credit agency. The
entity providing financing may be reluctant to provide fi
nancing to the extent the profitability of the transaction and
the ability of the party seeking credit to repay the credit
depends on an unsecured obligation to deliver goods of the
agreed quality.

(b) Merged contract

9. [8] The term "merged contract" is used to describe
the case in which the two contracts, one for the delivery of
goods in one direction and the other for the delivery of
goods in the other direction, are merged into one compre
hensive contract. The merged contract thus embodies all
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the tenns covering the obligations of the parties to ship
goods to each other and to pay for the goods they have
received. The difference between a barter contract and a
merged contract is that, under a barter contract, the deliv
ery of goods in one direction constitutes payment for the
delivery of goods in the other direction, while, under a
merged contract, each delivery of goods gives rise to a
monetary payment obligation. If the parties agree to set off
their claims for payment under a merged contract, the dif
ference between a merged contract and a barter contract *
would be diminished in that in either case no transfer of
money takes place or only the balance of the values of the
deliveries in the two directions is transferred. As in barter,
there is no need in a merged contract for a countertrade
commitment since the deliveries to be made in the two
directions are covered by definite contract tenns.

10. [9] It appears that many legal systems are likely to
give weight to a merger of the mutual obligations in deter
mining the degree of interdependence between contract
obligations for the deliveries of goods in the two direc
tions. * Unless the parties provide in the contract that cer
tain obligations regarding delivery in one direction are to
be performed irrespective of non-performance of an obli
gation regarding delivery in the other direction, the mutual
obligations are likely to be considered interdependent. The
consequence of such interdependence would be that non
performance ofan obligation such as non-delivery, refusal
to take delivery, or non-payment relating to a shipment in
one direction might be invoked as a reason for suspending
or refusing performance in the other direction. Further
more, tennination of an obligation in one direction,
whether or not a party is responsible for the tennination,
may be interpreted as entitling a party to tenninate an ob
ligation in the other direction. (Such interdependence of
obligations may affect the ability of a party to insure the
payment claim arising from its delivery of goods and to
obtain financing for the delivery, see below, paragraph
51). If the parties using a merged contract approach wish to
keep the obligation to ship goods in one direction and the
corresponding payment obligation independent from the
obligations relating to the shipment in the other direction,
they should use unambiguous language to that effect. A
related discussion ofpossible interdependence between the
export contract and the countertrade agreement is con
tained below in paragraphs 17 to 19. Further discussion on
the question of interdependence of obligations is found in
chapter XIII, "Failure to complete countertrade transac
tion", paragraphs _ to _.

2. Separate supply contracts

[change of title]

11. [10] When the parties use separate contracts for the
shipments in the two directions, they would use one of the
following approaches:

(a) the export contract and the countertrade agreement
are concluded simultaneously and the counter-export con
tract is concluded subsequently;

(b) the countertrade agreement is concluded prior to
the conclusion of any definite supply contracts;

(c) the separate supply contracts for the shipment in
each direction and the countertrade agreement establishing
a relationship between them are concluded simultaneously.

12. [11] The obligation to ship goods in a particular
direction in a countertrade transaction may be fulfilled by
two or more different contracts, which may involve differ
ent buyers and sellers. While such a situation affects the
contractual structure of a given transaction, it does not af
fect the nature of the discussion in this chapter. Therefore,
references in the singular to a supply contract, as well as to
an export or counter-export contract, also cover the situa
tion in which more than one contract is concluded for the
shipment of goods in a particular direction.

(a) Export contract and countertrade agreement
concluded simultaneously

13. [12] The parties often finalize a contract for the
shipment in one direction (export contract) before they are
able to reach agreement on the contract for the shipment in
the other direction (counter-export contract). Parties using
this contracting approach may face a broad range of issues
specific to countertrade. In order to ensure conclusion of
the counter-export contract, the parties conclude, simulta
neously with the conclusion of the export contract, a
countertrade agreement containing the commitment to con
clude the counter-export contract. The primary purpose of
the countertrade agreement in such cases is, in addition to
stating the countertrade commitment, to outline the tenns
of the future contract and to establish procedures for con
cluding and carrying out supply contracts. Possible issues
to be addressed in such a countertrade agreement are enu
merated below in paragraphs 29 to 33.

14. [13] The contents of the countertrade agreement
would be influenced by the degree to which the parties are
able to define the tenns of the future contract. It is advis
able that the countertrade agreement be as definite as pos
sible concerning the tenns of the future contract, in particu
lar regarding the type, quality, quantity and price of the
countertrade goods, in order to increase the likelihood that
the countertrade commitment will be fulfilled. To the ex
tent that the parties are not in a position to settle the tenns
of the counter-export contract in the countertrade agree
ment, they are advised to establish guidelines within which
the terms are to be agreed upon and to lay down procedures
for negotiation (for the discussion on the definiteness of the
countertrade commitment see chapter IV, paragraphs 38 to
60). In any case, it is advisable to settle in the countertrade
agreement the time period within which the countertrade
commitment should be fulfilled (see chapter IV, paragraphs
7 to 20).

15. [14] The content of the countertrade agreement
would also be influenced by the degree of interest the par
ties have in the shipments in the two directions. In many
cases the exporter is primarily interested in the conclusion
of the export contract, and the countertrade commitment
results primarily from a desire to secure the export con
tract. In other cases, the importer purchases goods from the
exporter in order to enable the exporter to finance the coun
ter-import. In yet other cases, each side is particularly in
terested in obtaining the goods being offered by the other
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side. Because the interests of the parties vary in such a
manner, the content of the countertrade agreement may
vary from case to case with respect to issues such as sanc
tions for non-fulfilment of the countertrade commitment,
payment mechanisms, procedures for concluding the future
contract and for monitoring fulfilment of the countertrade
commitment, and interdependence of obligations.

16. [15] The simultaneous conclusion of an export con
tract and a countertrade agreement is an approach frequently
used in counter-purchase, buy-back or offset transactions. In
the case of the counter-purchase transaction, the parties may
not yet know what type of goods would be counter
exported. In the case of a buy-back, the parties may not be
able to agree on such terms as price or quantity because of
the long time period between the conclusion of the contract
for the export of the production facility and the beginning of
production of resultant products. In an offset transaction, the
parties may not know what type of goods will be counter
exported or the identity of the counter-exporters.

17. [16] The use of this contracting approach raises the
question whether to include the terms of the ·countertrade
agreement in the export contract or to embody those terms in
a separate instrument. The choice of the parties in this regard
may have an effect on the degree to which the obligations
stipulated in the export contract and the obligations set forth
in the countertrade agreement are considered to be interde
pendent. When there is such interdependence, a delay in the
fulfilment or non-fulfilment of the countertrade commit
ment may provide the importer with a justification for sus
pending payment of the amounts due under the export con
tract or for deducting corresponding damages from the pay
ment due under the export contract. Similarly, the exporter
may regard a delay in payment for the export contract as a
ground for delaying fulfilment of the countertrade commit
ment. Furthermore, delayed payment under the counter
export contract might prompt the importer to delay payment
under the export contract. (Such interdependence ofobliga
tions may affect the ability of the exporter to insure its pay
ment claim under the export contract and to obtain financ
ing; see below, paragraphs 51 and 53.)

18. [17] If the export contract and the countertrade
agreement are embodied in separate contractual instru
ments, it appears that many legal systems would consider
the two sets of obligations to be independent, except to the
extent specific contract provisions establish interdepen
dence. In other legal systems the export contract and the
countertrade agreement may, despite the use of separate
instruments, be considered to be interdependent on the
ground that the obligations of the parties embodied in the
two instruments form part of a single transaction. When the
parties wish to avoid interdependence of obligations be
tween the export contract and the countertrade agreement,
or when they wish to limit interdependence to particular
obligations, it is advisable that they embody the export
contract and the countertrade agreement in separate instru
ments. When, despite the use of separate instruments, it is
uncertain whether the obligations under the export contract
and the countertrade agreement would be considered inde
pendent, it is advisable that the independence of the two
sets of obligations be clearly expressed in the countertrade
agreement.

19. [18] The parties may wish to establish, by express
contract clauses, an interrelationship between particular
obligations arising out of the export contract and out of the
countertrade agreement, while keeping other obligations
independent. The parties may, for example, agree that * the
termination of the export contract permits the exporter to
terminate the countertrade agreement, and that non-fulfil
ment of the countertrade commitment by the counter
importer entitles the counter-exporter to deduct an agreed
amount as liquidated damages or penalty from payments
due under the export contract. Further discussion on the
question of interdependence is found in chapter XIII,
"Failure to complete countertrade transaction", para
graphs _ to _.

(b) Countertrade agreement concluded prior to
conclusion of definite supply contracts

20. [19] The conclusion of a countertrade agreement
may be the first step in the transaction prior to the conclu
sion of any definite supply contracts in either direction.
The aim of the countertrade agreement in such a case is to
express the commitment of the parties to conclude supply
contracts in the two directions and to establish procedures
for concluding and implementing those contracts.

21. [19] In order to achieve the envisaged level of ship
ments in the two directions, it is advisable that the
countertrade agreement be as definite as possible concern
ing the terms of the contracts to be concluded in the two
directions (see chapter IV, "Countertrade commitment",
paragraphs 38 to 60). The parties may also wish to estab
lish mechanisms for monitoring and recording the progress
made in achieving the agreed upon level of trade (chapter
IV, paragraphs 61 to 74) and to provide sanctions for a
failure to fulfil the countertrade commitment (chapter Xl,
"Liquidated damages and penalty clauses" and chapter
XII, "Security for peiformance"). The need for sanctions
may be diminished if the parties agree that their
countervailing claims for payment for the shipments in
each direction will be set off rather than paid for individu
ally (see chapter IX, "Payment", paragraphs _ to _).
Such a payment mechanism would provide an incentive to
both parties to order goods from each other and thereby
attain the level of trade envisaged in the countertrade
agreement. The incentive is derived from the fact that a
party who has shipped goods will be stimulated to order
goods from the other party in order to be compensated for
its own deliveries. Furthermore, the parties may wish to
address in the countertrade agreement the question of
independence of the contracts in the two directions (see
chapter XIII, paragraphs _). These and other issues that
the parties may wish to address in a countertrade agreement
entered into prior to the conclusion of any supply contract
are set out below in paragraphs 29 to 39.

(c) Export contract, counter-export contract and
countertrade agreement concluded simultaneously

22. [20] When the parties simultaneously conclude a
contract for the supply of goods in one direction and an
other contract for the supply of goods in the other direc-
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tion, and there is no indication in the contracts that there is
a relationship between them, the contracts would appear on
their face to be independent of one another even if one
party or both parties regarded the conclusion of one con
tract as a condition for the conclusion of the other contract.
When, however, the parties wish to give contractual effect
to an intention that the conclusion of one contract be con
ditioned upon the conclusion of the other, i.e., when they
wish to structure the contracts in the two directions as a
countertrade transaction, the parties should conclude a
countertrade agreement expressing that relationship.

23. [21] This contracting approach raises a limited
number of issues since it does not involve a countertrade
commitment. The main issue in this contracting approach is
the manner in which the obligations of the parties with
respect to the shipments in the two directions are to be
linked by provisions in the countertrade agreement. There
is no need to deal in the countertrade agreement with vari
ous issues related to the fulfilment of the countertrade com
mitment (in particular the type, quality, quantity or price of
the countertrade goods, time schedules of fulfilment of
countertrade commitment, security of performance or liqui
dated damages or penalties supporting the countertrade
commitment). The issues that the parties may wish to ad
dress in a countertrade agreement concluded simultane
ously with the definite supply contracts in the two direc
tions are set out below in paragraphs 40 to 42.

B. Contents of countertrade agreement

24. [new paragraph] Matters of particular importance for
the structure and implementation for countertrade transac
tions are dealt with in the countertrade agreement. While the
Legal Guide concentrates on issues to be addressed in the
countertrade agreement, where necessary, reference is made
in the Guide to drawing up a provision in a supply contract
that is influenced by the fact that the contract is part of the
countertrade transaction. The following subsections 1 and 2
provide an outline of a possible content of a countertrade
agreement, depending upon whether or not the countertrade
agreement includes a countertrade commitment.

25. [new paragraph] A countertrade agreement with a
countertrade commitment is used when the parties envisage
concluding in the future one or more counter-export con
tracts, or when the parties envisage concluding in the future
supply contracts in the two directions (cases (a) and (b)
referred to above in paragraph 11). A countertrade agree
ment without a countertrade commitment is used when the
parties have entered, at the outset of the transaction, into
the contracts for the supply of goods in the two directions
and there is therefore no need for a countertrade commit
ment (case (c) referred to above in paragraph 11).

26. [new paragraph] The content of a countertrade agree
ment involving a countertrade commitment is usually more
complex and gives rise to more negotiation and drafting
difficulties than a countertrade agreement without a
countertrade commitment. The reason for the complexity
and difficulty is that usually the parties, at the time of
agreeing that they will in the future conclude a supply
contract, are usually not in a position to specify, with suf-

ficient definiteness, all the terms of the future contract.
Lack of definiteness may make it difficult for the parties to
draw up a countertrade agreement that will provide a suf
ficient assurance that the negotiations for the conclusion of
a supply contract, containing terms acceptable to both par
ties, will be successful. The question of the definiteness of
the countertrade commitment is discussed in chapter IV,
paragraphs 38 to 60.

27. [Based on para. 26 of draft chapter lI, AlCN.9/332/
Add.1] Some of the issues listed below and discussed in
the following chapters of the Legal Guide are essential in
establishing a countertrade transaction that involves a
countertrade commitment. For example, the parties would
have to choose a contracting approach, express their com
mitment to engage in reciprocal trade, specify the extent of
the commitment and the time frame within which the com
mitment should be fulfilled.

28. [Based on para. 26 of draft chapter ll, AlCN.9/332/
Add.1] Solutions to certain other issues listed below and
dealt with in the Legal Guide, while not necessarily essen
tial, would help to ensure proper implementation of the
transaction. The parties will have to judge whether and to
what extent various contractual issues discussed in the
Legal Guide are relevant to the circumstances of the given
case. Generally, it is advisable to settle in the countertrade
agreement issues that the parties consider relevant since
national legislations are likely not to have rules on issues
specific to countertrade.

1. CountertrOOe agreement with countertrOOe
commitment

29. [22] Countertrade commitment. The essential fea
ture of a countertrade commitment is a stipulation by which
the parties undertake to * conclude one or more supply
contracts in one or in the two directions. In order to add
definiteness to the commitment and increase the likelihood
of its fulfilment, parties often include in the countertrade
agreement provisions concerning terms of the anticipated
contract, sanctions for the failure to conclude the suppLy
contract, and other provisions to ensure the proper carrying
out of the countertrade transaction. Various aspects of the
countertrade commitment are discussed in chapter IV.

30. [23] Type, quality and quantity of goods. In order
for the countertrade commitment to be meaningful, it is
particularly important that the countertrade agreement be as
specific as possible as to the type, quality and quantity of
the countertrade goods. Clauses in the countertrade agree
ment addressing these issues are discussed in chapter V.

31. [24] Pricing of goods. Since the parties are often not
in a position to set the price of the countertrade goods at
the time the countertrade agreement is concluded, they may
establish guidelines and procedures for setting the price at
a later date. Such provisions help to prevent delays in the
conclusion of supply contracts and provide pricing flexibil
ity in long-term countertrade transactions. Issues relating to
pricing clauses are addressed in chapter VI.

[25] *
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32. [26] Participation of third parties [change of head
ing). The parties may wish to involve third parties, either
as suppliers or purchasers, or both, of countertrade goods.
In such cases it is advisable that the countertrade agree
ment contain provisions concerning participation by third
parties. Those provisions could determine the manner in
which a third party would be selected, whether the third
party is to become bound to fulfil the countertrade commit
ment and the legal effect of the involvement of the third
party on the obligations undertaken by the parties to the
countertrade agreement. Issues to be dealt with in the
countertrade agreement relating to participation of third
parties are discussed in chapter VIII.

33. [27] Payment. When payments for the shipments in
each direction are kept independent, no payment issues
specific to countertrade are raised. However, when the
parties wish to link the payments for the shipments in the
two directions so that the proceeds of the contract in one
direction are used to pay for the contract in the other direc
tion, they would have to include in the countertrade agree
ment provisions on the manner in which payment is to be
linked. A discussion of contractual aspects of various types
of linked payment mechanisms is found in chapter IX.

34. [28] Restrictions on resale ofgoods. The freedom of
a party to resell goods purchased in a countertrade transac
tion may sometimes be restricted by contractual agreement
between the supplier and the purchaser of the goods. The
purchaser may be restricted, for example, as to the territory
of resale, * resale price or packaging. Clauses in the
countertrade agreement concerning such resale restrictions,
as well as the question of the legality of such clauses, are
discussed in chapter X.

35. [29] Liquidated damages and penalties. In order to
limit disagreements as to the extent of damages resulting
from a breach of the countertrade commitment, the
countertrade agreement may stipulate a sum of money,
specified as liquidated damages or a penalty, due from a
party upon failure to fulfil the commitment to purchase or
make available countertrade goods. The use of such clauses
in a countertrade agreement is addressed in chapter XI. In
paragraph _ of that chapter it is pointed out that the use
of a penalty, as opposed to liquidated damages, is not
permitted in a number of legal systems.

36. [30] Security for performance. The parties may use
guarantees to support fulfilment of the countertrade com
mitment, as well as the proper performance of individual
supply contracts concluded pursuant to the countertrade
commitment. The use of guarantees to support the fulfil
ment of the countertrade commitment, or the obligation to
pay under a liquidated damages or penalty clause, raises
issues to be addressed in the countertrade agreement. In
transactions in which the parties limit payments in cash by
exchanging goods for goods or setting off countervailing
payment claims, the countertrade agreement may stipulate
the use of guarantees to cover liquidation of an imbalance
in the flow of trade. Issues to be addressed in the
countertrade agreement when the parties wish to use guar
antees to support fulfilment of the countertrade commit
ment and liquidation of an imbalance in trade are discussed
in chapter XII.

37. [31] Failure to complete countertrade transaction.
The parties may wish to deal in the countertrade agreement
with various issues relating to the possibility ofa failure to
complete the transaction. These issues include possible
release of a party from its obligations under the counter
trade commitment, monetary compensation, exempting im
pediments and interrelationship of obligations. Provisions
of this type are examined in chapter XIII.

38. [32] Choice of law. It is advisable that the parties
agree upon the law to be applied to the countertrade agree
ment and to the supply contracts. Provisions of this nature
are discussed in chapter XIV.

39. [33] Settlement of disputes. It is advisable that the
parties address in the countertrade agreement the manner
in which disputes are to be settled. Chapter XV examines
issues to be considered in preparing dispute settlement
clauses.

2. Countertrade agreement without countertrade
commitment

40. [34] When the parties simultaneously conclude
separate contracts for the entire supply of goods in the two
directions, there is no need for a countertrade agreement
containing either a countertrade commitment to conclude
future contracts, or clauses on the type, quality, quantity or
price of the goods, liquidated damages or penalties to be
paid for failure to conclude supply contracts, or guarantees
to support the countertrade commitment.

41. [35] The primary purpose of the countertrade agree
ment in this case would be to establish a link between the
contracts in the two directions, namely, that the conclusion
of a contract in one direction is conditioned upon the con
clusion of a contract in the other direction. The
countertrade agreement may provide that a problem in the
performance of one contract would have an effect on the
obligation to perform the contractual obligations in the
other direction (clauses establishing a link of this type are
discussed in chapter XIII). The parties may also establish a
link between the contracts by structuring payment for the
two contracts in such a way that the proceeds of the ship
ment in one direction would be used to pay for the ship
ment in the other direction. Linked payment mechanisms of
this type are discussed in chapter IX.

42. [36] In addition, the countertrade agreement may
address issues such as restrictions on the resale of counter
trade goods (chapter X), participation of third persons in
the countertrade transaction (chapter VIII), choice of law
(chapter XIV) and settlement of disputes (chapter XV).

C. Insurance and financing considerations

[Editorial note: the whole section C is new.]

43. Criteria and procedures relevant to obtaining export
credit insurance or financing are largely the same for a
contract forming part of a countertrade transaction as they
are for a straightforward export transaction. Therefore, the
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Legal Guide does not discuss comprehensively export
credit insurance and financing. However, to the extent
credit-insurance and financing considerations are relevant
to the structure of countertrade transactions, this subsection
discusses those considerations.

44. In many countries a party exporting goods, services or
technology may obtain insurance against the risk that the
payment claim arising from the export will not be paid. In
some countries such insurance schemes are run or sup
ported by State owned entities. In addition, many private
insurance companies engage in such insurance. Insurance
coverage usually starts when the exporter ships the goods.
If the exporter is to manufacture goods designed specifi
cally for the buyer, some insurers might also be prepared to
cover the risk that the buyer will fail to take delivery of the
goods when they are manufactured and made ready for
delivery.

45. Insurable commercial risks might include the insol
vency of the importer, repudiation by the importer of the
contract prior to the shipment of the goods, and refusal of
the importer to take delivery of the goods. Insurable non
commercial risks might include import restrictions by the
State of the importer; exchange control regulations in the
importer's country that prevent payment to be made or
prevent use of the agreed currency; cancellation of import
licence that had been properly issued; war, civil insurrec
tion or similar conditions in the buyer's country that pre
vent the performance of the contract; other causes that are
outside the control of the exporter and importer and that
arise from events outside the exporter's country.

46. Insurance cover may be negotiated for a specific
transaction or, on a broader basis, for all contracts for a
certain type of merchandise concluded over a specified
period of time by the exporter or by a group of exporters.
The latter approach, based on turnover of goods, has the
advantage of spreading the risk over a number of contracts
and thereby reducing the premium.

47. Several salient principles, which are related to princi
ples found in insurance generally, may be noted with re
spect to export credit insurance. One principle is that ex
port credit insurance is a risk sharing scheme. The insurer
will typically assume only a portion of the non-payment
risk, while the rest of the risk must be borne by the insured
exporter. The insurable portion of the risk depends on the
type of risk involved and, if the insurer is a State agency,
on the extent to which the State wishes to stimulate ex
ports. Another principle is that the exporter is obligated to
inform the insurer, to the best of its knowledge, of all facts
that may affect the degree of the non-payment risk. A fur
ther principle is that the insured exporter must take all steps
in its power to ensure that the contract for the export of
goods is validly concluded and that it remains valid and
enforceable.

48. Yet another principle is that, if the importer fails to
pay the insured claim or if the enforceability of the claim
becomes doubtful, the exporter must take all steps to mini
mize loss and to secure or enforce the payment claim. The
insurer will typically require that it be informed of any
difficulty that has arisen or is imminent regarding payment

to be made under the insured contract. In addition, the
insurer will usually require that it be consulted about steps
to be taken to secure or enforce the payment claim and that
it be entitled to approve certain steps. The readiness of the
insurer to provide insurance cover and the amount of the
premium will depend on the security that the importer is
ready to provide in support of its payment obligation. Such
security may be, for example, an irrevocable documentary
letter of credit, a bill of exchange or a promissory note,
with a third party guaranteeing payment of the bill or note,
or an independent bank guarantee.

49. The objective of securing the insured payment claim
may be achieved in a countertrade transaction by linking
the insured claim to the claim arising from the supply con
tract in the other direction. As discussed in chapter XIII,
"Failure to complete countertrade transaction", para
graph -. in some countertrade transactions it is agreed
that the exporter, if the importer fails to make payment
under the export contract, is entitled to take possession and
sell the goods that are to be delivered by the importer
(counter-exporter) to the exporter (counter-importer). The
proceeds of the sale are used to cover the exporter's out
standing claim. Since such an arrangement may reduce the
risk of non-payment under the export contract, it may be
easier for the exporter to obtain insurance and financing for
the export contract. When a bank has provided financing to
the exporter, it may be agreed, in order to provide security
to the bank for the financing provided to the exporter, that
the bank itself is to obtain a security interest in the counter
export goods.

50. A further principle applicable to the export credit in
surance is that the insurer must be satisfied that in the
normal course of events, Le. if the exporter meets its obli
gations under the export contract, the importer will have no
reason to refuse to pay the amount due under the export
contract. Insurers wish to avoid situations where payment
under the insured contract may become dependent on an
event that is extraneous to the insured contract and that
may be difficult for the insurer to assess.

51. The principle referred to in the previous paragraph is
relevant to the case when the insured export contract forms
part of a countertrade transaction. The question may arise
whether the payment obligation under the export contract
depends only on the performance of the export contract or
whether the importer can suspend or withhold payment
because of a failure of the exporter to conclude or perform
a supply contract in the other direction. A source of par
ticular concern is the possibility that payment may be sus
pended or withheld even if the exporter (counter-importer)
claimed that the reason for the failure to conclude or per
form a counter-import contract was one for which the ex
porter was not responsible. For example, the exporter may
refuse to conclude a counter-import contract because the
quality or the price of the offered countertrade goods is not
acceptable in light of what was stipulated in the
countertrade agreement. The possibility of such disagree
ment over the responsibility for non-fulfilment of the
countertrade commitment is increased when the parties to
the countertrade transaction have not included in the
countertrade agreement definite terms of the contract to be
concluded (see chapter IV, "Countertrade commitment",
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paragraph 39). In a further example, the exporter may
refuse to take delivery of the countertrade goods if the
tendered goods do not conform to the agreed standards of
quality. In order to avoid the possibility that the insured
payment claim might be brought into question in such a
situation, the insurer will usually require that steps be taken
to make that payment claim independent from any disa
greement concerning conclusion or performance of the
contract in the other direction. Such independence can be
established by using the separate-contract approach and by
including in the countertrade agreement specific provisions
indicating the independence of obligations (for a discussion
on how the parties may wish to deal in the countertrade
agreement with the relationship between their obligations,
see chapter XIII, "Failure to complete countertrade transac
tion", paragraphs _ to _).

52. In the case of a barter contract, the party who is to
deliver goods first is subject to the risk that the other party
will fail to deliver its goods in return (see above, para
graphs 6 and 7). Some private insurers and, in some cases,
governmental insurance agencies may be prepared to insure
that risk. The case covered by such insurance would usu
ally be limited to the bankruptcy of the party who failed to
deliver and to certain political risks such as governmental
restrictions or prohibitions that prevent the fulfilment of the
contract. Insurance cover may be easier to obtain if the
other party provides sufficient security for its obligation to
deliver goods. Such security may be provided in the form
of an independent bank guarantee. Another possible secu
rity may be an agreement giving the party who has deliv
ered goods a right to take possession of the goods to be
delivered in the other direction (see above, paragraph 49).

53. Parties often require financing in order to be able to
carry out the transaction. The ability of a party to insure its
credit risk is an important factor in the consideration by the
financial institution whether to grant the requested financ
ing. Financing may be in the form of a supplier credit or a
buyer credit.

54. In the case of a supplier credit, the exporter delivers
goods to the importer under a deferred payment arrangement
and, in order to enable the exporter to enter into such an
arrangement, a bank in the exporter's country provides fi-
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nancing to the exporter. Such financing may be, for exam
ple, in the form of a loan to the exporter or in the form of an
undertaking by the bank that the bank will purchase the bills
of exchange or promissory notes signed by the buyer in fa
vour of the exporter. By purchasing the bills or notes, the
bank, as the endorsee, would become the creditor of the for
eign buyer. Ifno discounting of bills or notes takes place, the
bank may require the exporter to assign the payment claim
under the export contract to the bank. In addition, the bank
may require the exporter to assign to it the benefits of the
credit insurance policy. Such an assignment is often com
bined with an undertaking by the insurer to the effect that, if
the buyer fails to pay under the export contract, and the fail
ure falls within the risks covered by the insurance policy, the
insurer will reimburse the bank. By becoming the benefici
ary of the insurance policy, the bank is exposed to the risk
that the exporter would breach the export contract and as a
result the buyer would justifiedly fail to pay under the export
contract. In such a case the bank would have recourse only
to the exporter. The bank is also exposed to the risk that the
reason for the buyer's failure constitutes a risk that is not
covered by the insurance policy. In order to ameliorate the
position of the bank, and in order to make it easier for ex
porters to obtain financing, some export credit insurers
might be prepared, against a fee payable by the exporter, to
issue to the bank providing financing to the exporter an un
conditional guarantee supporting the bank's repayment
claim against the exporter.

55. Under a buyer credit, the exporter arranges for a bank
in the exporter's country to provide financing to the im
porter for the purchase of goods from the exporter. The
bank in the exporter's country typically provides financing
to a bank in the importer's country, which in turn extends
financing to the importer. The bank in the exporter's coun
try receives from the export credit insurer an undertaking
whereby the insurer agrees to reimburse the bank if the
buyer or its bank fail to repay the credit. Such an undertak
ing is issued on the application of the exporter and against
payment by the exporter of an agreed premium. In case of
failure by the buyer or its bank to repay the credit, the
insurer who has reimbursed the bank that gave the credit
has recourse to the exporter only if the exporter has failed
to perform the obligations under the contract for the export
of goods.
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[Editorial note: The present draft chapter IV incorpo
rates revised draft chapter VII, "Fulfilment of countertrade
commitment" as it appeared in NCN.9/332/Add.8, revised
paragraphs 26 and 27 from draft chapter V, "Type, quality
and quantity of goods" as it appeared in NCN.9/332/
Add.4, and revised section C of draft chapter Ill, "Con
tracting approach", as it appeared in NCN.9/332/Add.2.
The revisions of paragraphs are in italics. The note in
square brackets at the beginning of some paragraphs indi
cates that those paragraphs are new. An asterisk indicates
the place where text has been deleted without adding new
language.]

A. General remarks

1. [new paragraph] A countertrade commitment, a
commitment to conclude a future contract, is an essential
feature present in two types of countertrade transactions.
The first type is when the parties at the outset of the trans
action finalize a contract in one direction (export contract)
and then commit themselves to conclude a counter-export
contract (see chapter Ill, paragraphs 13 to 19); the second
type is when the parties commit themselves at the outset of
the transaction to conclude a series of supply contracts in
the two directions (see chapter Ill, paragraphs 20 and 21).
The term countertrade commitment is explained in chapter
11, paragraph 25.

2. [new paragraph] The degree to which parties may
commit themselves to enter into a future contract may
range from a "firm" commitment to enter into a supply
contract to a more limited "serious intention" type of com
mitment (referred to also as "best efforts" or "good faith"
commitments). Under a firm countertrade commitment, the
parties undertake to conclude a contract in accordance with
the terms set out in the countertrade agreement, without
retaining a discretionary right to refuse to conclude a con
tract. Under a serious-intention type of commitment, the
undertaking is limited to an obligation to negotiate in good
faith, with a party retaining the right to refuse to enter into

a contract if none of the contract offers is acceptable to it.
Under the latter commitment, any sanctions for failing to
comply with the commitment can apply only in the limited
cases when the party fails to participate in negotiations or
does not negotiate in good faith. The Legal Guide focuses
on firm countertrade commitments. It does not deal with
serious-intention type of commitments since such commit
ments do not provide sufficient assurance to the parties that
the objectives of the countertrade transaction will be
achieved.

B. Extent of countertrade commitment

3. [new paragraph] The extent of a countertrade com
mitment is frequently expressed in a monetary value. In
counter-purchase, buy-back or indirect offset transactions,
in which the parties conclude first a supply contract in one
direction (export contract) (see chapter Ill, paragraphs _),
the extent of the countertrade commitment is often ex
pressed as a percentage of the value of the goods delivered
under the export contract. In countertrade transactions in
which the parties conclude the countertrade agreement
prior to concluding an unspecified number of contracts in
the two directions (see chapter Ill, paragraphs 20 and 21),
the extent of the purchases to be made in the two directions
is often defined by an absolute monetary amount. Some
times, however, the countertrade commitment is quantified
by reference to a specific quantity of a given type of goods.
It should be noted that the extent of the countertrade com
mitment may be subject to governmental regulations.

4. [new paragraph] In countertrade transactions with
successive deliveries (e.g., buy-back transactions), in long
term transactions, or in transactions where the counter
exporter's financing costs are uncertain at the time of the
conclusion of the countertrade agreement (e.g., because of
a floating-rate credit arrangement), clauses are sometimes
found providing for an increase or a decrease of the
countertrade commitment depending upon movement in
prices of the goods in question or in financing costs. In the
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case of capital goods, it may be agreed that the commit
ment will be increased in proportion to expenses for spare
parts or technical assistance.

5. (from AlCN.9/332/AddA, para. 26] When the pur
chaser has made prior purchases from the supplier of a
given type of goods, the provisions in the countertrade
agreement regarding quantity may contain a concept often
referred to as "additionality". According to this concept,
only those purchases that exceed the usual quantities pur
chased will be considered as fulfilling the countertrade
commitment. The parties would normally be able to estab
lish the threshold of additionality by agreeing on the quan
tity that is to be regarded as the usual or traditional pur
chase. When the parties do not identify the type of goods
in the countertrade agreement, they may include a general
stipulation that if the goods ultimately selected are of a type
that the purchaser is already buying, only those purchases
above existing levels would be counted towards fulfilment
of the countertrade commitment.

6. (from AlCN.9/332/Add.4, para. 27] Where the ar
rangement allows the purchaser to choose from a number
of eligible suppliers other than the party to whom the
countertrade commitment is owed (e.g., in an indirect off
set transaction), the additionality threshold would not be
based on previous trade volume between the parties to the
countertrade agreement, but on the trade volume with the
suppliers selected or on the volume of previous purchases
by the committed party in the suppliers' country. In defin
ing the additionality threshold, the parties may, for exam
ple, agree on an amount ofpurchases that is to be consid
ered as the usual or traditional amount of purchases,
which would not be counted towards fulfilment of the
countertrade commitment. The parties may also stipulate
that purchases from specified types of suppliers or from
certain specified suppliers, or purchases from those suppli
ers that do not exceed an agreed amount, are to be re
garded as the usual or traditional purchases. In some
cases, the parties may wish to apply an additionality
threshold only to certain types of goods. The parties may
provide in the countertrade agreement that the party com
mitted to purchase can count its purchases towards the
fulfilment of the countertrade commitment after it has been
established in an agreed manner that purchases agreed to
be regarded as usual or traditional have been made.

c. Time period for fulfilment of
countertrade commitment

[The present section C incorporates, with modifications
in italics, paragraphs 17 to 30 of draft chapter VU, "Ful
filment of countertrade commitment" as it appeared in
document AlCN.9/332/Add.8.]

1. Length of fulfilment period

7. The parties should specify in the countertrade agree
ment the length of time to be allowed for fulfilment of the
countertrade commitment (hereinafter referred to as the
"fulfilment period"). The countertrade agreement may de
termine the length of the fulfilment period by stipulating

that the fulfilment period is to commence upon a fixed date
and to expire on a fixed date.

8. Another method is to make the commencement of the
fulfilment period contingent upon an event specified in the
countertrade agreement and to set the .length of the fulfil
ment period. Such an approach may be desirable in a va
riety of circumstances. For example, when the conclusion
of the countertrade agreement precedes the entry into force
of the export contract, the parties may agree that the fulfil
ment period will not begin until the export contract has
entered into force. When there is uncertainty at the time of
the conclusion of the countertrade agreement about the
availability of countertrade goods or about the ability of the
purchaser to utilize or market them, the parties may agree
that the fulfilment period will commence upon the comple
tion of certain preparatory activities (e.g., identification of
goods, inspection by purchaser, certification of the techni
cal capability of the factory producing the goods, agree
ment with a third-party purchaser or completion of joint
marketing research). Where the exporter wishes to ensure
that performance of the export contract is at an advanced
stage or completed before performance of the countertrade
commitment commences, the parties may stipulate in the
countertrade agreement that commencement of the fulfil
ment period is to be triggered by an event in the perform
ance of the export contract such as the opening of the letter
of credit, delivery of a specified portion of the goods or
payment. In a buy-back transaction, an appropriate moment
might be the beginning of production of buy-back products
by the facility supplied under the export contract. In order
to avoid uncertainty as to whether the conditions for com
mencement of the fulfilment period have been met, it is
advisable that the countertrade agreement state those con
ditions and the related obligations of the parties as pre
cisely as possible.

9. In determining the length of the fulfilment period the
parties should consider a number of factors. One factor is
the size and type of the transaction being contemplated. For
example, where the countertrade commitment is large and
involves a series of shipments, more time would normally
be needed for fulfilment of the countertrade commitment
than if the transaction were relatively small. Where the
countertrade agreement defines the countertdlde goods in
broad terms, it may be that a longer fulfilment period
would be needed in order to allow time for identifying
suitable countertrade goods. The quality of the countertrade
goods may affect the length of the fulfilment period. The
better the quality, the more likely it will be that the pur
chaser will either be able to market or use them in-house,
thus allowing a shorter fulfilment period.

10. In some cases, the length of the fulfilment period is
set so that it extends beyond the date when payment is due
under the export contract. Such an approach would allow
the exporter time to fulfil the countertrade commitment
after payment under the export contract is due. In such a
case it is in the interest of the importer to include in the
countertrade agreement effective sanctions for breach of
the countertrade commitment.

11. The parties may agree that the fulfilment period for
the shipment in one direction is to be of the same length as
the fulfilment period for the shipment in the other direc-



108 Yearbook of the United Nations Commission on International Trade Law, 1992, Vol. XXIII

tion. Such an approach may be appropriate when no par
ticular importance is attached to the order of the shipments
in the two directions (e.g., countertrade carried out within
the framework of a setoff account (chapter IX, "Payment",
paragraphs _) or an evidence account (paragraphs 68 to
74 below». Such an approach may also be appropriate in
a counter-purchase transaction in which the counter
importer is prepared to begin fulfilling the countertrade
commitment without waiting to be paid under the export
contract.

12. The fulfilment period should be of a sufficient length
to take into account difficulties the supplier may encounter
in making the countertrade goods available. If the goods
are not made available in time, the purchaser could object
to the exercise by the supplier of remedies for non-fulfil
ment of the countertrade commitment by claiming that
non-fulfilment was due to unavailability of the goods. If
the purchaser is entitled to select the goods from a list of
eligible countertrade goods, the length of time needed to
make available each of the different goods listed should be
taken into account calculating the length of the fulfilment
period.

2. Extension of fulfilment period

13. The parties may require more time to fulfil the
countertrade commitment than provided by the
countertrade agreement. For example, a purchaser may
encounter unanticipated difficulties in utilizing or reselling
the goods to be purchased. A supplier may have difficulties
in making agreed upon goods available on schedule.

14. The law applicable to the countertrade agreement may
provide for an extension of the time allowed for the per
formance of a party's contractual obligations in the event
that the possibility of performance is affected by circum
stances beyond the control of that party. The parties may
wish to include in the countertrade agreement clauses ad
dressing such situations (see chapter XIII, paragraphs -.
for a discussion of exemption * clauses).

15. The countertrade agreement may provide that the par
ties will negotiate an extension if the party seeking an
extension has made reasonable efforts to fulfil the commit
ment. Alternatively, the parties might agree that, if the
party made reasonable efforts to fulfil the commitment, that
party would be entitled to an appropriate extension of the
fulfilment period. It may be left to the parties to agree on
the new fulfilment period. The countertrade agreement
might indicate how the purchaser could demonstrate rea
sonable efforts. For example, in an indirect offset, it may
be provided that the purchaser would have to show that it
had made reasonable offers to potential suppliers to pur
chase goods, or that it had contacted a reasonable number
of potential suppliers in search of suitable countertrade
goods, or that potential suppliers had indicated that they
would be willing to enter into supply contracts some time
after the expiry of the fulfilment period. Evidence of such
reasonable, but unsuccessful, efforts are sometimes in
practice referred to as "negative files". The countertrade
agreement may also provide that a supplier who was unable
to make goods available due to circumstances specified in

the countertrade' agreement would be entitled to an exten
sion. Such circumstances may include, for example, late
ness of the purchaser's order or changes in the purchaser's
specifications. The parties may agree that a party could
request an extension of the fulfilment period only if that
party had fulfilled a portion of the countertrade commit
ment.

16. If the fulfilment of the countertrade commitment is
supported by a guarantee, it is advisable that the parties
provide that the period of the guarantee should be extended
to cover an extension of the fulfilment period (see chapter
XII, "Security for performance", paragraphs _).

3. Subperiods within fulfilment period

17. Where fulfilment of the countertrade commitment in
volves many shipments over a long period of time, the
parties may wish to divide the fulfilment period into
subperiods. For example, a five-year fulfilment period
could be divided into five annual subperiods, with a speci
fied portion of the total commitment to be fulfilled during
each subperiod. Such an approach assists the parties in
planning delivery and marketing of the countertrade goods,
and helps to ensure that fulfilment does not fall so far
behind that the parties would be unable at the latter stages
of the fulfilment period to fulfil the outstanding
countertrade commitment.

18. The countertrade agreement may allow flexibility in
dealing with shortfalls in the fulfilment of the commitment
assigned to individual subperiods by permitting the carry
over of all or a portion of a shortfall to the next subperiod.
In such a case, the purchaser would have, in the following
subperiod, to fulfil the portion of the commitment allocated
to that subperiod, as well as to fulfil the portion of the
commitment carried over from the preceding period. The
portion not carried over would be subject to sanctions for
failure to fulfil the countertrade commitment (see chapters
XI, "Liquidated damages and penalty clauses", and XII,
"Security for performance"). Such flexibility would allow
the purchaser to adjust the quantity to be purchased in a
given subperiod in response to circumstances such as short
term market fluctuations. However, a high degree of flex
ibility might adversely affect the interests of the supplier if
the proceeds of sales in each subperiod are to be used for
payments under the supply contract in the other direction.

19. To address the possibility that the fulfilment achieved
in a given subperiod exceeds the required level, the parties
may agree that some or all of the extra purchases would be
credited to the commitment due in the following subperiod.
Alternatively, the parties may agree that the excess fulfil
ment in one subperiod would not affect the level of the
commitment due in the following subperiod.

20. The parties may wish to set deadlines within the ful
filment period for completion of different actions that pre
cede fulfilment of the countertrade commitment. For exam
ple, the parties could stipulate deadlines for providing sam
ples of countertrade goods, selecting goods from a list of
possible countertrade goods, placing orders, shipping
goods or opening letters of credit.
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D. Defining eligible supply contracts

[The present section D incorporates, with the addition of
two new paragraphs, paragraphs 2 to 9 of draft chapter
VII, "Fulfilment of countertrade commitment" as it ap
peared in AlCN.91332/Add.8.]

21. The parties normally define the supply contracts that
will be counted towards fulfilment of the countertrade com
mitment ("eligible supply contracts") by indicating in the
countertrade agreement the type of goods to be purchased
under those future supply contracts. In some cases, the parties
include in the countertrade agreement additional criteria re
lating to the geographical origin of the goods, the identity of
the supplier, or the identity of the purchaser. When the parties
are not in a position to indicate the type of goods in the
countertrade agreement, some of these criteria may be in
cluded for the purpose of defining eligible supply contracts.

1. By type of goods

22. When the parties define the contracts eligible to be
counted towards fulfilment by indicating the type of goods
to be purchased, it is advisable that they do so with as
much precision as possible. Precision is particularly advis
able when the goods to be purchased exist in different
varieties. (For a discussion of clauses in the countertrade
agreement concerning the type of goods, see chapter VI,
"Type, quality and quantity of goods", paragraphs 3 to 23.)

23. Sometimes the parties provide in the countertrade
agreement that, in addition to the purchase of the
countertrade goods, other related items are to be counted
towards fulfilment of the countertrade commitment. Such
ancillary items may be, for example, purchase of samples
and prototypes in the course of selecting the countertrade
goods, local contracting of labour, local purchase of goods
and services essential for carrying out a supply contract,
unbilled activities by the purchaser in the supplier's coun
try (e.g., recruitment of personnel, training programmes,
secondment of staff and other forms of technical assist
ance), purchase from the supplier of transportation serv
ices, or performance by the purchaser of after-sales service
on the countertrade goods. The countertrade agreement
may provide that only a limited portion of the countertrade
commitment may be fulfilled through such items.

24. When the purchaser has made prior purchases from
the supplier, the countertrade agreement may provide that
supply contracts must meet an "additionality" requirement
in order to be counted towards fulfilment (see above, para
graphs 5 and 6).

25. [new paragraph] It should be noted that stipulations
on eligibility of supply contracts based on the geographical
origin of goods might conflict with mandatory rules of
competition law and rules adopted pursuant to the General
Agreement on Tariffs and Trade (GAIT).

2. By geographical origin

26. Eligibility of supply contracts may be defined by a
stipulation that countertrade goods must be produced in a

particular geographical area. Stipulations of this type are
sometimes found in indirect offset transactions where the
importer wishes to channel the counter-purchases to a par
ticular region. Furthermore, the countertrade agreement
may stipulate a required minimum level of local content.
Such stipulations may provide that particular components
of the goods must be locally produced or that the value of
local components must constitute a certain percentage of
the total value. Local content requirements are sometimes
found in governmental regulations.

27. [new paragraph] As in the case referred to above in
paragraph 25, stipulations requiring a party to purchase
goods from identified suppliers might conflict with manda
tory rules of competition law and provisions adopted pur
suant to the General Agreement on Tariffs and Trade
(GAIT).

3. By identity of supplier

28. The parties may agree that the exporter is to fulfil the
countertrade commitment by purchasing goods from per
sons other than the importer. This is typically the case in
indirect offset (see chapter 11, paragraph 17). In such
cases, it is advisable that eligible supply contracts be de
fined by identifying the suppliers from whom the goods
are to be purchased. The countertrade agreement may list
eligible suppliers or may stipulate criteria to be observed
by the purchaser in selecting a supplier. It may be pro
vided, for example, that a selected supplier must be from a
particular economic sector, be of a certain size, have a
particular production programme, be located in a particu
lar region, or be locally owned. Where several eligible
suppliers are identified, the purchaser may be left free to
distribute purchases among various suppliers or a particu
lar structure of purchases from the identified suppliers
may be stipulated. The identification of eligible suppliers
does not necessarily mean that those suppliers have made
a commitment to make countertrade goods available. In
some cases the importer may provide an assurance that the
eligible suppliers are prepared to negotiate the conclusion
of a supply contract or the importer may promise to assist
the purchaser in identifying a supplier who is willing to
conclude a supply contract. (For a discussion of the par
ticipation of third persons as suppliers, see chapter VIII,
paragraph _.) The countertrade agreement may indicate
the effect on the countertrade commitment if none of the
eligible suppliers are prepared to conclude a supply con
tract.

4. By identity of purchaser

29. A restrictive element sometimes found in the defini
tion of eligible supply contracts concerns the identity of the
purchaser. For example, the countertrade agreement may
provide that only purchases made by the party committed
to purchase goods or by specified third persons (e.g., third
persons from a particular country or geographical region)
are to be counted towards fulfilment. For a discussion of
restrictions on the participation of third persons as purchas
ers, see chapter VIII, paragraph _ .
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5. Non-conforming purchases

30. The parties may agree that under certain circum
stances purchases that do not conform to the eligibility
requirements in the countertrade agreement would never
theless be counted towards fulfilment of the countertrade
commitment. For example, non-conforming purchases
could be counted if the good faith efforts of the purchaser
to locate suitable goods from the eligible suppliers or in the
geographical regions or economic sectors identified in the
countertrade agreement were unsuccessful. A provision of
that type could call upon the purchaser to provide evidence
of efforts to make purchases of the type required by the
countertrade agreement (for a discussion of the analogous
case of a party requesting an extension of the fulfilment
period, see above, paragraphs 13 to 16). It could be agreed
that the specific prior consent of the party to whom the
commitment is owed would be necessary for the purchases
not meeting the eligibility requirements to be counted to
wards fulfilment. In order to foster efforts to comply with
origin requirements, the countertrade agreement could limit
the availability of an exception to the later stages of the
fulfilment period. Furthermore, the parties may agree that
purchases counted towards fulfilment that fall outside the
eligibility provisions are to be counted at less than the full
value of the purchases (see paragraphs 32 and 33 below).

E. Rate of fulfilment credit [change of title]

[The present section E incorporates, with modifications
in italics, paragraphs 13 to 16 of draft chapter VU, "Ful
filment of countertrade commitment" as it appeared in AI
CN.9/332/Add.8.]

31. In many countertrade transactions, the full purchase
price of a supply contract is deducted from the outstanding
countertrade commitment (the amount deducted from the
outstanding countertrade commitment is hereinafter re
ferred to as "fulfilment credit"). Sometimes the parties
agree that the fulfilment credit granted for a supply contract
is to be an amount different from the purchase price. One
reason for such an approach may be that the parties wish
to give fulfilment credit for certain outlays not included in
the cost of the goods themselves (e.g., transportation and
insurance) or to exclude from the fulfilment credit certain
costs included in the purchase price. The supplier may
agree to the crediting of such cost elements if, for example,
they involve the purchase in the supplier's country of ser
vices related to the performance of the supply contract. The
rate offulfilment credit might also be prescribed by man
datory provisions of law (chapter XIV, "Choice of law",
paragraphs _).

32. The countertrade agreement may provide that pur
chases are to be credited towards fulfilment of the
countertrade commitment at different rates depending upon
the type of goods purchased. For example, fulfilment credit
could be granted at the rate of 50 percent of the purchase
value for one type of goods and 150 per cent for another,
or that investments or technology transfer will be credited
at more than the capital contribution of the investment or
the monetary value of the technology transfer (e.g., 150 per
cent). Such a variable rate of fulfilment credit may be used

in particular in indirect offset transactions, in which the
exporter concludes contracts with third parties, and the
importer wishes to promote the purchase of certain types of
goods. * In direct offset, as well as in buy-back, the
countertrade agreement may provide that a certain amount
of fulfilment credit will be granted for export sales, other
than those to the counter-importer, generated by the pro
duction facility supplied by the exporter. Credit may also
be granted for a percentage of the value of sales to buyers
in the counter-exporter's country. A variable rate offulfil
ment credit might also be used in transactions in which the
supply contracts are to be entered into between the parties
to the countertrade agreement, in particular if the pur
chaser has a choice between several types of goods; in
such a case the variable rate may serve as a stimulus to
purchase a certain type of goods.

33. The countertrade agreement may also provide for dif
ferent rates of fulfilment credit depending upon the identity
of the supplier, the geographical origin of the goods or the
identity of the purchaser. The rationale behind such a pro
vision is to steer the activities of the purchaser towards
particular suppliers or regions, or to introduce the goods in
certain markets.

34. The rate of fulfilment credit may also be made to vary
according to the point of time when a purchase is made.
Under a scheme of this type, the purchaser could fulfil the
countertrade commitment by the purchase of a smaller
quantity of goods if a supply contract was concluded at an
early stage of the period for the fulfilment of the
countertrade commitment. This approach is designed to
give the purchaser an incentive for fulfilling the commit
ment earlier rather than later in the fulfilment period. In
such a case it is particularly important that the countertrade
agreement specify the point when fulfilment credit is to be
given (e.g., when an order is placed or when payment is
made).

F. Stage when commitment fulfilled

[The present section F incorporates, with modifications
in italics, paragraphs 10 to 12 of draft chapter VU, "Ful
filment of countertrade commitment" as it appeared in AI
CN.9/332/Add.8.]

35. It is advisable that the countertrade agreement indicate
the specific action that must be taken in order for the
countertrade commitment to be fulfilled. The parties may
choose between two basic approaches. Under one ap
proach, the countertrade commitment is deemed to be ful
filled once a supply contract is concluded. In such cases, a
breach of an obligation under the supply contract would be
subject to remedies available under the supply contract.
The parties may agree that, if the supply contract is not
performed due to a reason imputable to one party, the
amount of the unperformed contract could, at the option of
the other party, be reinstated in the countertrade commit
ment.

36. Under the second approach, the commitment is
deemed to be fulfilled at an agreed stage in the perform
ance of the supply contract. For example, it may be agreed
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that the commitment of the purchaser is fulfilled when the
letter of credit is opened or when the funds have been
transferred to the supplier and that the corresponding com
mitment of the supplier is fulfilled when the goods are
delivered or placed at the disposal of the purchaser in the
agreed manner. In such cases, in the event of a breach of
the supply contract, the aggrieved party might be able to
invoke remedies not only for breach of the supply contract,
but also for breach of the countertrade agreement if the
countertrade commitment remained unfulfilled. A disad
vantage of this second approach is that it is more compli
cated and uncertain than the first approach, under which
fulfilment is deemed achieved simply upon the conclusion
of a supply contract. The second approach might result in
uncertainty when exempting impediments affect the ability
ofa party to take the steps necessary in the performance of
a supply contract to achieve fulfilment of the countertrade
commitment. In order to avoid this uncertainty, additional
provisions would be required in the countertrade agree
ment on the effect of such impediments.

37. The parties may wish to address the effect on the
countertrade commitment of a failure to conclude or per
form a supply contract. It may be agreed, for example, that
when the reason for such a failure is imputable to one of
the parties, the outstanding countertrade commitment of the
other party may, at the option of that other party, be
deemed fulfilled in the amount of the unaccepted contract
offer or unperformed contract (see chapter XIII, "Failure
to complete countertrade transaction", paragraph -).

G. Defining terms of future supply contracts

[The present section G is a restructured section C, para
graphs 37 to 61, of draft chapter Ill, "Contracting ap
proach" as it appeared in AlCN.9/332/Add.2. Paragraphs
39 to 42 of the earlier section C, AlCN.9/332/Add.2, enti
tled "Negotiation procedures", have been included at the
end of the present subsection 6.]

1. Terms of future supply contracts

38. [paragraph 43 in AlCN.9/332/Add.2] Commitments
to enter into supply contracts often do not stipulate in a
definite manner all the terms of the contracts to be con
cluded. Sometimes the parties have not decided yet on the
type of goods that will be the subject of the future supply
contracts or what the terms of delivery will be. Even if the
parties are able to set out in the countertrade agreement
terms of the future supply contract, they sometimes forego
doing so because they expect each party to live up to the
commitment to conclude a future contract, though the
terms of that contract may not be defined in great detail in
the countertrade agreement.

39. [new paragraph] A lack of definiteness of the
countertrade commitment may result in delays or uncer
tainties in negotiating a supply contract in view of the
potentially broad scope of the negotiations. It is therefore
advisable that the parties, to the extent feasible, include in
the countertrade agreement the terms of the future contract
or provide for means for subsequent determination of those

terms (see paragraphs 44 to 56 below). In addition, the
parties may wish to address in the countertrade agreement
procedures to be followed in their negotiations (see para
graphs 57 to 60 below). This will facilitate negotiations,
increase the likelihood that a supply contract will be con
cluded and increase the possibility that the party interested
in the conclusion of the contract would be able to hold the
other party responsible for refusing to conclude the con
tract. If, for example, the countertrade agreement specifies
the goods that a party is committed to purchase, or at least
contains a list of goods as a basis of negotiations, the coun
ter-exporter may be able to show that the refusal of the
counter-importer to purchase any goods constitutes a
breach of the countertrade commmitment. If the goods are
specified, it is also advisable to provide a mechanism for
determining the price; this is particularly important when
the countertrade goods are not of a standard type and it
may be open to disagreement what is a fair market price.

40. [paragraph 46 in AlCN.9/332/Add.2] As the
countertrade agreement becomes more definite in specify
ing the terms essential for the existence of an enforceable
contract, the agreement approaches the point at which the
parties have settled all the terms of the supply contract and
postponed only the act of concluding the contract. When
the countertrade agreement embodies the essential terms of
the future contract for the purchase ofgoods, in some legal
systems the possibility exists that such a countertrade
agreement could be relied upon as an enforceable sales
contract. In order to avoid disagreements, it is advisable
that the parties, when concluding a countertrade agree
ment that contains the essential terms of the contract to be
concluded, stipulate clearly whether a separate contract is
to be executed pursuant to the countertrade agreement.

41. [paragraph 47 in AlCN.9/332/Add.2] Many legal
systems contain rules to which the parties may resort in
order to provide definiteness to a contract clause. For ex
ample, numerous legal systems provide a solution when the
parties have not settled the price of the goods; the solution
may be, for instance, that the price should be the one "gen
erally charged at the time of the conclusion of the contract
for such goods sold under comparable circumstances in the
trade concerned" (article 55 of the United Nations Conven
tion on Contracts for the International Sale of Goods).
Another example may be the rule on the quality of the
goods to be delivered under the contract when the contract
has not settled that issue; the rule in article 35(2)(a) of the
above-mentioned Convention is that the goods should be
"fit for the purposes for which goods of the same descrip
tion would ordinarily be used". In some legal systems the
parties may, within certain limits, resort to a court for the
purpose of determining such a contract element. In other
legal systems, however, the courts are not competent to
intervene in this manner in a contractual relationship.

42. [paragraph 48 inAlCN.9/332/Add.2] Although such
means for contract supplementation exist in many legal
systems, they normally do not provide a solution in all
cases of indefiniteness. The contract elements left indefi
nite in the countertrade agreement may not lend themselves
to being made definite by reference to the applicable law.
For example, if the parties have not agreed on the type of
goods to be counter-exported, it would probably be impos-



112 Yearbook of the United Nations Commission on International Trade Law, 1992, Vol. XXIII

sible to determine the type on the basis of the applicable
law. Where the type of goods has been settled, the criteria
provided in the applicable law concerning the price of the
goods may not lead to a clear solution. Furthermore, such
contract supplementation is subject to uncertainty arising
out of divergencies among legal systems as to the tech
niques of supplementation, the role of the courts or arbitral
tribunals in determining the missing term, the role of the
parties, or as to the judicial control over the result of the
supplementation. * As a result, the parties may wish to
consider the contractual means discussed below for provid
ing definiteness to a contract term left open in the
countertrade agreement.

43. [paragraph 49 in AlCN.91332/Add.2] The terms that
are often left indefinite in the countertrade agreement and
with respect to which contractual means for completing
indefinite terms may be particularly useful are the type,
quality, price and quantity of the countertrade goods. The
contractual means that the parties may consider for com
pleting anyone or more of those terms are discussed in a
general manner in subsections (a) through (c) below. In
other parts of the Legal Guide, these contractual means will
be referred to in specific contexts.

(a) Standards or guidelines

44. [paragraph 50 in AlCN.9/332/Add.2] The parties
may wish to provide standards or guidelines to be used in
determining particular contract terms. The use of a standard
would allow the parties to determine a contract term by
computation or by some other objective method not de
pendent upon the discretion of the parties. Examples of
such standards include a formula, tariff, quotation, rate,
index, statistic, or some other criterion not influenced by
the will of either party. For example, the price of the
countertrade goods may be deternlined by reference to the
price at which goods of the same type are sold in a
particular market or exchange, or the quality of the
countertrade goods may be defined by reference to a
particular national or international quality standard. Many
legal systems recognize as valid a provision that the price
or other contract term should be determined by reference to
a standard.

45. [paragraphs 50 and 45 in AlCN.91332/Add.2] Guide
lines, on the other hand, set parameters within which a
contract term is to be determined and involve a degree of
latitude in arriving at a contract term. For example, the
countertrade agreement may set a range within which the
parties are to negotiate the price or it may be agreed that
the price must be "reasonable" (such price clauses are fur
ther discussed in chapter VII, "Pricing of goods", para
graphs _). [The following text in italics has been taken
from paragraph 45 of AlCN.9/332/Add.2:] Sometimes the
parties are not in a position to be more definite about the
terms of the anticipated supply contract than to provide
that the contract terms should be fair or in accordance
with the prevailing market conditions. Such provisions may
be helpful when countertrade goods of a standard quality
are agreed upon, thereby enabling a fair price to be ascer
tained. If, however, the type of countertrade goods is not
settled or if the countertrade goods are products that do

not have a standard price, such a "fair terms" commitment
may not substantially enhance the position of the party
interested in the conclusion of the contract. In such cases
opinions may differ as to what contract terms are fair,
thereby protracting the negotiations and making uncertain
the success of a claim against the party refusing to con
clude the contract. If the type of goods has not been deter
mined, the parties may agree on a list of goods on which
the negotiations should focus or to which it should be lim
ited (such lists are discussed in chapter VI, "Type, quality
and quantity of goods"). As to other terms of the future
contract, such as delivery, the parties may agree that the
supply contract should be negotiated on the basis of pre
vailing market conditions. Where reference is made to
market conditions, it is advisable that the parties refer to a
specific market.

46. [paragraph 52 in AlCN.91332/Add.2] Because of the
discretion left to the parties, the inclusion of a guideline
in the countertrade agreement for a particular term in the
future contract does not ensure the finalization of that
term. Nevertheless, a narrow range within which agree
ment should have been achieved, or clear guidelines limit
ing the latitude available to the negotiators, will not only
make it more likely that a contract will be concluded but
will also make it easier to show that a party refusing a
given contract offer is in breach of the countertrade com
mitment.

(b) Determination of contract term by third person

47. [paragraph 53 in AlCN.9/332/Add.2] Sometimes the
parties agree that a particular contract term will be deter
mined by a third person. While such an approach provides
a high degree of certainty that the term will be made defi
nite, its infrequent use may be attributable to a reluctance
by parties to relinquish their control over a contract term.
When such a method is used, it is usually to determine the
price of goods (see chapter VII, paragraphs _ and -).
The parties might be willing to agree on such a method of
determining a contract term if clear, and preferably nar
row, guidelines are established within which the third per
son is to decide or if the third-person intervention is the last
resort after other agreed mechanisms (e.g., negotiation,
application of an agreed standard) have failed. If the parties
do not wish to entrust the decision on a contract term to a
third person, but still want the benefit of the opinion of a
third person, it may be agreed that the determination by the
third person will only be a recommendation.

48. [paragraph 54 in AlCN.9/332/Add.2] A number of
legal systems recognize the right of the parties to entrust a
third person with determining a contract term. In particu
lar, reference by the parties to a third person for the deter
mination of the price is a question frequently addressed in
legal systems. There are, however, variations among the
systems. For example, while some legal systems recognize
that an arbitral tribunal or even a court may be entrusted
with the determination of a contract term, others permit
such a determination only if it is not performed as part of
arbitral or judicial proceedings. Legal systems also differ
as to the consequences of a failure by the parties to agree
on the third person or of a failure by the third person to
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act. Under some legal systems, the parties would have no
recourse to a procedure for designating or replacing the
person, and would have to accept the consequences of the
contract term being left undetermined. In other systems, if
the third person was to determine the price, the case may
be treated as if the parties had agreed on a reasonable
price. There are also differing approaches to the availabil
ity and extent of judicial review of a decision by a third
person.

49. [paragraph 55 in AlCN.9/332/Add.2] The issues that
the parties may wish to address in a stipulation empower
ing a third person to determine a contract term are dis
cussed in the following paragraphs.

50. [paragraph 56 in AlCN.9/332/Add.2] Person to re
quest determination of term. The parties may wish to ad
dress the question whether, at the time when the parties fail
to agree on the term, either party would be entitled to re
quest the third person to determine the term or whether the
third person may act only upon the request of both parties.

51. [paragraph 57 in AlCN.9/332/Add.2] The identity
of the third person or the appointment procedure. The
parties may wish to name in the countertrade agreement
the person who is to determine the contract term. In this
case, the parties may also wish to provide an appointment
procedure to be used in the event that the named person
fails to act or is unable to act. If the parties do not wish
to name the person who is to determine the contract term,
it may be advisable for the parties to agree that they will
appoint the third person at such time as they are unable
themselves to reach agreement on the contract term. In
such a case the parties may wish to agree on an appoint
ment procedure, which is to become operative if the par
ties cannot reach agreement on the appointment of the
third person.

52. [paragraph 58 in AlCN.9I332/Add.2] Guidelines or
standards to be observed by third person. The parties are
advised to delimit the mandate of the third person by pro
viding guidelines or standards to be observed in determin
ing the contract term. Such guidelines and standards are
discussed generally above, paragraphs 50 to 52, and, as to
price, in chapter VII, "Pricing of goods", paragraphs 
to _.

53. [paragraph 59 in AlCN.9/332/Add.2] Nature of de
cision of third person. The parties may agree that the de
cision by the third person would be binding as a contractual
stipulation of the parties. Another approach may be to pro
vide that the determination of the third person would be
treated as a recommendation to be considered by the parties
in good faith.

54. [paragraph 60 in AlCN.9/332/Add.2] Procedure for
challenging decision by the third person. In some situa
tions, for example, where the binding determination by the
third person involves a question of particular economic
significance, the parties might wish to provide an opportu
nity for the decision to be challenged by resort to another
person, a panel of persons, or an institution. As to the
nature of the decision on the challenge, it may be provided
that the decision would bind the parties or only be a recom-

mendation. The parties may wish to stipulate the mandate
that would be given to the person deciding on the challenge
(i.e., to uphold or reject the challenge, or to modify the
challenged decision). The parties may wish to indicate
how, in the event the challenged decision is set aside, the
decision on the contract term is to be made (e.g., by the
parties themselves or by the same or a different third
person).

(c) Determination of contract term by contract party

55. [paragraph 61 in AlCN.9/332/Add.2] Sometimes the
countertrade agreement leaves the determination of a con
tract term to one of the parties to the countertrade agree
ment. Utmost caution is advisable in agreeing on such a
solution, which leaves the determination of the contract
term to a person who has an interest in the outcome of the
determination.

56. [paragraph 61 in AlCN.9I332/Add.2] The parties
should be aware that a clause empowering a contract party
to determine a contract term is in many legal systems not
enforceable. Where such a clause is recognized, it is sub
ject to strict conditions. If the subject of the determination
is the price, a number of systems would recognize such a
right given to a party if its exercise is limited by such
standards as reasonableness, good faith or fairness. Some
of these systems would construe an agreement not ex
pressly referring to such a standard as implicitly referring
to it. Other legal systems require the freedom to determine
the price to be limited by a more definite standard such as
objectively ascertainable market prices, price averages or
absolute limits stipulated by the parties. Analogous restric
tions apply to the determination of terms such as the quan
tity of goods to be delivered under a contract or the time
of contract peiformance.

2. Negotiation procedures

57. [paragraph 39 in AlCN.9/332/Add.2] Countertrade
agreements may set forth with varying degrees of proce
dural detail the manner in which negotiations are to be
carried out. Specifying the negotiation procedures increases
the probability that the negotiations will lead to a success
ful outcome. This would be particularly true where the
nature of the negotiations is likely to be complicated, either
because of the subject-matter of the eventual contracts or
because of the number of persons who might be involved
in those negotiations.

58. [new paragraph] Care should be taken to make ne
gotiating procedures a part of a firm undertaking to con
clude a supply contract. If the undertaking is limited to a
mere obligation to negotiate, the parties, as noted above in
paragraph 2, will have little assurance that the objectives of
the transaction will be achieved. Even if negotiating proce
dures are combined with a firm countertrade commitment,
such procedures alone do not ensure that negotiations will
be successful. The most effective way to increase the like
lihood of succeeding in the negotiations would be either to
stipulate in the countertrade agreement the terms of the
future contract or, if this is not possible, to agree on means
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for providing definiteness to the countertrade commitment.
Such means are discussed above, in particular in para
graphs 44 to 56.

59. [paragraph 40 in AlCN.9/332/Add.2] At a mlDl
mum, the countertrade agreement might provide that a
party would be obligated to respond to contract proposals
by the other party. More specific procedures would address
issues such as: the party who is to submit a contract offer;
questions to be covered by a contract offer; time periods
for submitting it; the form, means or frequency of commu
nication; the time period for reply; the time within which
an agreement must be reached, and beyond which negotia
tions will be deemed to have failed. Furthermore, the par
ties may provide that in certain circumstances a party
would be relieved of the duty to negotiate (e.g., when that
party has made an offer meeting the agreed conditions and
it has not been accepted, or, if the other party was to make
the offer, when no such offer has been made).

60. [paragraph 41 in AlCN.9/332/Add.2] The stipula
tion of negotiation procedures such as those mentioned in
the previous paragraph may * increase the possibility that
a party who has not negotiated in good faith could be held
responsible for the failure to conclude a contract. Such
procedures could enable an aggrieved party to demonstrate,
for example, that the other party refused to negotiate, im
posed conditions to negotiate that the party could not prop
erly impose, used unfair dilatory tactics, reopened discus
sion on issues already agreed upon, negotiated with other
parties when it was improper to do so, or prematurely
broke off negotiations.

H. Monitoring and recording fulfilment of
countertrade commitment

[The present section H incorporates, with some modifi
cations in italics, paragraphs 31 to 44 ofdraft chapter VU,
"Fulfilment of countertrade commitment", as it appeared
in AlCN.9/332/Add.8.]

61. The parties may wish to consider establishing proce
dures for monitoring and recording the progress made in
fulfilment of the countertrade commitment. Such arrange
ments may be particularly useful in long term countertrade
transactions with multiple shipments in one or both direc
tions.

1. Exchange of information

62. The parties may wish to establish procedures for ex
change of information on progress in the fulfilment of the
countertrade commitment. Such procedures may be useful,
in particular, in "indirect offset" transactions (chapter 11,
paragraph 17), since the countertrade commitment is owed
to a person who does not act as the supplier of the
countertrade goods and the potential suppliers are, there
fore, not parties to the countertrade agreement. A system of
exchange of information may also be useful when the par
ties are engaged in a large volume of mutual trade, espe
cially when only a part of that trade stems from the
countertrade agreement.

63. The parties may include in the countertrade agree
ment guidelines concerning the contents, frequency and
timing of the information to be exchanged. The required
information could cover, for example, contracts that have
been concluded and are eligible to be counted towards
fulfilment (especially when concluded with a third person),
shipments that have been made, payments effected in
accordance with agreed upon procedures and purchases
planned for an upcoming subperiod of the fulfilment
period. Furthermore, the parties to the countertrade agree
ment sometimes find it useful to meet periodically to
assess the progress that is being made towards fulfilment.
Such meetings could be used to review the status of con
cluded contracts and those under negotiation and to con
sider possible modifications of the countertrade agreement.
The countertrade agreement could address questions such
as the frequency and location of meetings and the repre
sentation of the two sides.

64. In particularly complex transactions that require on
going monitoring and coordination, the parties may wish
to establish in the countertrade agreement a joint coordina
tion committee. It is advisable that the parties address
issues such as the frequency and location of meetings,
representation of the two sides, the manner in which the
results of the meetings will be reported and the mandate
of the committee. The mandate of such a committee
would typically be to assess progress in the implementa
tion of the transaction, analyse difficulties and consider
possible solutions, establish working groups for specific
problems, and consider proposals to amend the
countertrade agreement.

2. Confirmation of fulfilment of countertrade
commitment

65. The parties may agree that the purchaser has a right to
obtain from the party to whom the countertrade commit
ment is owed a written confirmation of the fulfilment of the
countertrade commitment. Such a confirmation may take
the form of a statement from the supplier (sometimes re
ferred to as a "letter of release"). The parties may agree that
the letter of release is a condition for payment under the
supply contract concluded in fulfilment of the countertrade
commitment (e.g., the letter of credit terms may specify
that the letter of release is to be among the documents
presented to the bank in order to obtain payment). Fulfil
ment of the countertrade commitment may also be evi
denced by a clause in the supply contract stating that the
contract is concluded in fulfilment of the countertrade com
mitment.

66. Written confirmation of fulfilment is intended to
avoid disagreements, which may occur after a particular
supply contract has been performed, as to whether the con
tract counts towards fulfilment of the countertrade commit
ment. Written confirmation may also be helpful to a party
who wishes to demonstrate (e.g., in negotiating other
countertrade agreements) a record of fulfilling countertrade
commitments.

67. Where written confinuations are envisaged in a
multiparty transaction (see chapter VIII, "Participation of
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third parties", paragraphs _ to _), it is advisable that
the countertrade agreement indicate whether the fulfilment
of the commitment is to be confirmed by the supplier of the
goods or by the party to whom the commitment is owed.
Absent such an indication, a disagreement may arise be
tween the purchaser and the party to whom the commit
ment is owed as to the significance of a statement by a
third-party supplier that a supply contract fulfils the
countertrade commitment, or of a clause in a supply con
tract with a third-party supplier to that effect.

3. Evidence accounts

68. The parties may agree that the supply contracts in the
two directions are to be recorded in a ledger kept by them
selves, by a bank or by a controlling authority. Such a
ledger is referred to herein as an "evidence account", a
term frequently used in practice. Other terms used in prac
tice include "record account" and "trade account". An
evidence account is not a payment mechanism. Rather, it is
used only for recording the conclusion, performance and
value of supply contracts, with financing and payment
being arranged independently. With an evidence account,
the parties undertake a countertrade commitment of a given
value and then conclude supply contracts in the two direc
tions without having to negotiate a countertrade commit
ment for each individual supply contract. Evidence ac
counts may accommodate multiple parties on one or both
sides. An evidence account may be particularly useful in a
long-term countertrade transaction to monitor the cumula
tive value of the purchases in the two directions and
thereby to assist the parties in dealing with imbalances that
may develop.

69. The use of an evidence account may be subject to
governmental regulations. Such regulations may determine
the manner in which an evidence account is to operate and
require administration of the account by a controlling au
thority such as the central bank or foreign trade bank. An
evidence account administered by a controlling authority
may provide the purchaser access to a wider variety of
countertrade goods and trading partners than might be
available without an evidence account administered by the
controlling authority. Government regulations may also
require authorization of evidence accounts. It may be pro
vided that such authorization would be given only for
countertrade transactions exceeding a minimum turnover
and to parties with an established presence in a given coun
try. In some cases, an evidence account is authorized with
the restriction that purchases by third parties will not be
counted towards fulfilment of the countertrade commit
ment; such a restriction may be imposed when the motive
for permitting an evidence account is to establish a long
term trading relationship with a particular party. The
countertrade goods may be limited to those agreed upon by
the parties or those that the controlling authority has an
interest in promoting.

70. When the parties are free to establish an evidence
account, they may decide to administer the account them
selves or to engage a bank or banks to do so. A variety of
structures are possible depending on whether the account is

administered by one or both of the parties or by one or two
banks engaged by the parties. For example, parallel ac
counts could be established by a party or a bank on each
side of the transaction in which supplies are credited and
purchases are debited. Each parallel account could in turn
consist of two ledgers, one listing contracts concluded in
each direction and the other recording payments. If banks
are to administer the evidence account, the parties may
wish to use the banks that handle payment for the supply
contracts.

71. The countertrade agreement should specify the docu
mentation required for triggering entries in the evidence
account (e.g., copies of contracts, evidence of letters of
credit, or shipping documents). Such documentary require
ments should be in line with the provisions in the
countertrade agreement concerning the stage when the
countertrade commitment is deemed fulfilled (see above,
paragraphs 35 to 37). In order to minimize administrative
burden, the parties may wish to align to the degree possible
the documentary requirements for the evidence account
with those of any governmental authority monitoring the
countertrade transaction.

72. It is advisable that the parties address in the
countertrade agreement deviations from the agreed upon
ratio between the values of the shipments to be made in
the two directions. It may be agreed that, while the agreed
upon ratio must be achieved upon the conclusion of the
fulfilment period or at specified points in the fulfilment
period, the values of the shipments may deviate from the
agreed ratio during the fulfilment period or between the
specified points in the fulfilment period. The parties may
further agree that deviations during the fulfilment period
must remain within a specified range. For example, during
the fulfilment period the value of the shipments in one
direction should be not less than 60 and not more than 120
per cent of the value of the shipments in the other direc
tion. It may be agreed that, if a party fails to conclude the
supply contracts necessary to achieve the agreed upon
ratio, the other party is entitled to suspend conclusion of
contracts, or to suspend shipment of goods, in the other
direction until the ratio is achieved (see also chapter XIII,
"Failure to complete countertrade transaction", para
graph _). A failure to achieve the agreed ratio may also
be made subject to sanctions (see chapters XI, "Liquidated
damages and penalty clauses", and XII, "Security for per
formance"). It is advisable to define in the countertrade
agreement small deviations from the ratio that would be
tolerated.

73. In order to minimize errors or discrepancies in the
evidence account, it is advisable for the parties to agree to
verify at fixed points of time the information entered in the
account.

74. Where two banks are involved in administering the
evidence account, the technical details of the account may
be the subject of an interbank agreement. The countertrade
parties have an interest in the contents of the interbank
agreement, though they are not normally parties to it. It is
therefore advisable that the parties consult with the banks
to ensure that the evidence account established by the
banks is acceptable to the parties.
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[Editorial note: The present draft chapter V is a revision
of draft chapter IV bearing the same title and published as
document NCN.9/332/Add.3. Where the numbering of a
paragraph has changed, the earlier paragraph number ap
pears in square brackets at the beginning of the paragraph.
The revisions of paragraphs that appeared in NCN.9/332/
Add.3 are in italics.]

A. General remarks

1. A countertrade transaction is usually the result of ex
tensive written and oral communications between the par
ties. Each party may find it desirable to establish a check
list of the necessary steps to be taken in negotiating and
drawing up contracts constituting the transaction (the
countertrade agreement and the supply contracts). Such a
checklist could reduce the possibility of omissions or errors
occurring in the steps taken prior to entering into the con
tracts. A party may also wish to consider seeking legal or
technical advice in drawing up the contracts. While
countertrade transactions can be expected to become rou
tine for parties experienced in countertrade, even simple
countertrade transactions may pose difficulties for new
comers to countertrade calling for legal or technical advice.
For complex transactions, even experienced parties may
require advice.

2. The process of establishing a countertrade transaction
could be facilitated if the parties agree that, before a first
draft of the countertrade agreement and any supply contract
is prepared, negotiations on the main technical and com
mercial issues are to take place. Thereafter, one of the
parties could be asked to submit a first draft reflecting the
agreement reached during the negotiations. A first draft
may then be discussed and elaborated, resulting in a pre
liminary set of contract documents, which, after review and
finalization, will govern the relationship between the par
ties.

3. The legal rules applicable to the countertrade agree
ment may require that a countertrade agreement be in writ
ten form. Even when written form is not required, it is
recommended that the parties express their agreement in
writing to avoid later disputes as to what terms were actu
ally agreed upon. If the parties decide that modifications of

the countertrade agreement are to be in writing, it is advis
able that this be stated in the countertrade agreement. How
ever, even if such a provision has been included in the
countertrade agreement, there may be situations in which
a modification can be made otherwise than in writing. A
number of legal systems have rules, comparable to article
29(2) of the United Nations Sales Convention, according to
which a party may be precluded by its conduct from assert
ing a contract provision that any modification or termina
tion of the contract must be in writing to the extent that the
other party has relied on that conduct.

4. It is desirable that the parties clarify the relationship
between the contract documents, on the one hand, and the
oral exchanges, correspondence and draft documents which
came about during the negotiations, on the other. The par
ties may wish to provide that those communications and
draft documents are not part of the contract. They may
further provide that those communications and draft docu
ments cannot be used to interpret the contract, or, alterna
tively, that they may be used for this purpose to the extent
permitted by the applicable law. Under the law applicable
to the contract, oral exchanges, statements and conduct of
a party and correspondence may be relevant to the interpre
tation of the contract even if they occur after the contract
is entered into.

5. The parties should ensure that the contract terms as
expressed in writing are unambiguous and will not give rise
to disputes, and that the relationship between the various
documents comprising the transaction is clearly estab
lished. Such precision may be of particular importance in
countertrade transactions that are carried out over a long
period and may have to be administered by persons who
have not participated in the negotiations at the outset of the
transaction (e.g. buy-back or offset transactions). Each
party may find it useful to designate one person to be pri
marily responsible for supervising the preparation of the
contract documents. It is advisable for that person to be a
skilled draftsman familiar with international countertrade
transactions. To the extent possible, it is advisable for that
person to be present during important negotiations. Each
party may find it useful to have the final contract docu
ments scrutinized by a team having expertise in the subject
matter reflected in the documents in order to ensure accu
racy and consistency of style and content.
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6. The applicable legal rules may also contain rules on the
interpretation of contracts and presumptions as to the
meaning of certain expressions such as "reasonable price"
(chapter VII, "Pricing of goods", paragraph 24), "trust" and
"compte jiduciaire" (chapter IX, "Payment", paragraph
16), and "penalty" (chapter XI, "Liquidated damages and
penalty clauses", paragraph _). The parties are advised to
select contract wording in light of the applicable law in
order to ensure that the expressions used reflect the in
tended meaning. One approach is for the applicable law to
be determined at a very early stage of the relationship be
tween the parties (e.g., at the commencement of negotia
tions). The countertrade transaction may then be negotiated
and drawn up taking that law into account. Another ap
proach is for the parties to determine the applicable law
only after negotiations have taken place on the main tech
nical and commercial issues and have resulted in a measure
of accord between the parties. They may thereafter review
the first drafts relating to the transaction, which reflect that
accord, in the light of the applicable law to ensure that the
terms of the draft take account of that law. The advisability
ofstipulating the law applicable to the countertrade agree
ment and the related supply contracts is discussed in chap
ter XN.

7. The parties should take into account the mandatory
legal rules of an administrative, fiscal or other public na
ture in the country of each party that are relevant to the
countertrade transaction. They should also take into ac
count such mandatory legal rules in other countries when
those rules are relevant to the transaction. Certain rules
may concern the technical aspects of the countertrade
agreement (e.g., safety standards for the countertrade goods
or rules relating to environmental protection), and the terms
of the countertrade agreement should not conflict with
those rules. Other rules may concern export, import and
foreign exchange restrictions (e.g., it may be provided that
certain rights and obligations are not to arise until export or
import licences, approvals for payments or for the use of
particular payment mechanisms have been granted). Legal
rules relating to taxation may be a factor, and the parties
may wish to include in the countertrade agreement provi
sions dealing with liability for tax. Mandatory provisions
are also considered in chapter XIV, "Choice oflaw", para
graphs _ to _.

8. The parties may wish to consider whether the
countertrade agreement is to contain introductory recitals.
The recitals may set forth representations made by one or
both parties which induced the parties to enter into the
agreement. The recitals may also set out commercial objec
tives to be achieved through the transaction or describe the
context in which the countertrade agreement was entered
into. The extent to which recitals are used in the interpre
tation of the terms of the agreement introduced by the re
citals varies under different legal systems, and their impact
on the interpretation may be uncertain. Accordingly, if the
contents of recitals are intended to be significant in the
interpretation or implementation of the countertrade agree
ment, it may be preferable to include those contents in the
operative provisions of the countertrade agreement.

9. The parties may find it useful to examine standard
forms of countertrade agreements, general conditions,

standard clauses, or previously concluded countertrade
agreements to facilitate the preparation of contract docu
ments. Such an examination may clarify for the parties the
issues that should be addressed in their negotiations. How
ever, it is inadvisable to adopt provisions appearing in
those documents without critical examination. Those provi
sions may, as a whole, reflect an undesirable balance of
interests, or those provisions may not accurately reflect the
terms agreed to by the parties. The parties may find it
advisable to compare the approaches adopted in the forms,
conditions or countertrade agreements examined by them
with the approaches recommended in the present Legal
Guide.

B. Language

10. The contracts constituting the countertrade transaction
(i.e., the countertrade agreement and the individual supply
contracts) may all be drawn up in only one language ver
sion (which may, but need not be, the language of either of
the parties), or in the two languages of the parties where
those languages differ, or the countertrade agreement may
be drawn up in one language and the supply contracts in
another language. Where the conclusion of the countertrade
agreement precedes the conclusion of the supply contracts
in the two directions (chapter Ill, "Contracting approach",
paragraph 19), or where it precedes the conclusion of the
counter-export contract (chapter Ill, paragraphs 12 to 18),
it is advisable that the countertrade agreement specify the
language of the contracts. The specification of the language
before the commencement of negotiations on a supply con
tract may facilitate preparations of the parties for the nego
tiations and avoid a disagreement.

11. Drawing up a contract in only one language version
will reduce conflicts of interpretation in regard to its pro
visions. Drawing up all the contracts constituting the
countertrade transaction in the same language will reduce
conflicts between two contracts of related content. On the
other hand, each party may understand its rights and obli
gations more easily if one version of the contract is in its
language. In addition, where extensive or complex working
instructions to personnel of one or both parties are derived
directly from the contract, it may be of particular impor
tance that the contract is in the language in which the in
structions are to be given. The parties may decide that
certain annexes to the countertrade agreement or a supply
contract (e.g., those setting out technical specifications)
will be drawn up in or translated into a particular lan
guage. If translations are envisaged, it is advisable to settle
the question of who should bear the translation costs. If
only one language is to be used, the parties may wish to
take the following factors into account in· choosing that
language: that it is advisable for the language chosen to be
understood by the senior personnel of each party who will
be implementing the contract; that it might be advisable for
the contract to be in a language commonly used in interna
tional commerce; that the settlement of disputes is likely to
be facilitated if the language chosen is the language in
which proceedings would be conducted or if the language
chosen is the language or one of the languages of the coun
try of the applicable law.
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12. If the parties do not draw up the contracts in a single
language version, it is advisable to specify in the contracts
which language version is to prevail in the event of a con
flict between the two versions. For example, if the negotia
tions were conducted in one of the languages, the parties
may wish to provide that the version in the language of the
negotiations is to prevail. A provision that one of the lan
guage versions is to prevail might induce both parties to
clarify as far as possible the prevailing language version.
The parties may wish one language version to prevail in
respect of certain segments of the transaction or in respect
of certain contract documents (e.g. countertrade agreement
or technical documents related to the countertrade agree
ment or a supply contract) and another language version in
respect of the remainder of the contracts or documents.
Where the parties provide that both language versions are
to have equal status, the parties should attempt to provide
guidelines for the settlement of a conflict between the two
language versions. The parties may provide, for example,
that the agreement is to be interpreted according to prac
tices that the parties have established between themselves
and usages regularly observed in international trade with
respect to the agreement in question. The parties may also
wish to provide that where a term of the contract in one
language version is unclear, the corresponding term in the
other language version may be used to clarify that term.

C. Parties to transaction

13. Where a contract involved in the transaction (the
countertrade agreement or a supply contract) consists of
several documents, the parties may wish to identify and
describe themselves in a principal document designed to
come first in logical sequence among the documents that
incorporate that contract. The document should set forth, in
a legally accurate form, the names of the parties, indicate
their addresses, record the fact that the parties have entered
into a contract, briefly describe the subject-matter of the
contract, and be signed by the parties. It should also set
forth the date on which, and the place where, the contract
was signed, and the time when it is to enter into force.
Subsequent reference in the contract to the parties may be
facilitated if the principal document would specify that in
the subsequent text and in the subordinate documents the
parties would be referred to by agreed abbreviations or by
expressions such as exporter, importer, counter-exporter,
counter-importer, trading house. A party may have several
addresses (e.g., the address of its head office, the address
of a branch through which the contract was negotiated) and
it may be preferable to specify in the document the address
to which notifications directed to a party should be sent.

14. Parties to countertrade transactions are usually legal
persons. In such cases the source of their legal status (e.g.
incorporation under the laws of a particular country) may
be set out in the contract. There may be limitations on the
capacity of legal persons to enter into contracts. Therefore,
unless satisfied of the other party's capacity to enter into
the contract, each party may wish to require from the other
some proof of that capacity. If a party to the contract is a
legal person, the other party may wish to satisfy itself that
the official of the legal person signing the contract has the
authority to bind the legal person. When a governmental

agency is a party to the countertrade transaction, special
authorization may be necessary for the conclusion of the
countertrade agreement or the supply contract. Special
authorization may also be required for. a governmental
agency to enter into an arbitration agreement and to in
clude in that agreement a clause by which the agency
agrees to carry out the award made by the arbitral tribu
nal.

15. [paragraph 14, last sentence] If the contract is
entered into by an agent on behalf ora principal, the name,
address and status of the agent and of the principal may be
identified, and evidence of authority from the principal ena
bling the agent to enter into the contract onits behalf may be
annexed.

D. Notifications

16. [15] In a countertrade transaction a party frequently
has to notify the other party of certain events or situations.
Such notifications may be required, for example, to initiate
negotiations for the conclusion of a supply contract, to
facilitate cooperation in the performance of the contract, to
enable the party to whom notification is given to take ac
tion, as the prerequisite to the exercise of a right, or as the
means of exercising a right. The parties may wish to ad
dress and resolve in their contract certain issues which arise
in connection· with such notifications.

17. [16] In the interests of certainty, it is desirable to
require that all notifications referred to in the countertrade
transaction be given in writing, although in certain cases
requiring immediate action the parties may wish to provide
that notification can be given orally in person or by tele
phone, to be followed by confirmation in writing. The
parties may wish to define "writing" (see paragraph 21
below) and to specify the acceptable means of conveying
written notifications (e.g., surface mail, airmail, telex, tele
graph, facsimile, electronic data interchange (EDI». How
ever, care should be taken not to so limit the means of
notification that, if the means specified is not available, no
valid notification could be given. The parties may also
wish to specify the language in which notifications are to
be given (e.g., the language of the contract).

18. [17] With regard to the time when a notification is
to be effective, two approaches may be considered. One
approach is to provide that a notification is effective upon
its dispatch by the party giving the notification, or after the
lapse of a fixed period of time after the dispatch. Alterna
tively, the parties may provide that a notice is effective
only upon delivery of the notification to the party to whom
it is given (see paragraph 21 below). Under the former
approach, the risk of a failure to transmit or an error by the
transmitting agency in transmission of the notification rests
on the party to whom the notification is sent, while under
the latter approach it rests on the party dispatching the
notification. The parties may find it advantageous to select
a means of transmitting the notification which provides
proof of the dispatch or delivery, and of the ti1lle of dis
patch or delivery. Another approach may be to require the
party to whom the notification is given to acknowledge
receiving the notification. It may be convenient for the
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contract to contain a general provision to the effect that,
unless otherwise specified, one or the other approach with
respect to when a notification becomes effective (on dis
patch or delivery) is to apply to notifications referred to in
the contract. Exceptions to the general approach adopted
may be appropriate for certain notifications.

19. [new paragraph] The parties may wish to specify
the addresses of company departments or of representatives
of the parties to which notifications should be sent. Differ
ent addressees might be specified for different kinds of
notifications.

20. [18] The parties may wish to specify the legal con
sequences of a failure to notify. The parties may also wish
to specify the consequences of a failure to respond to a
notification that requires a response. For example, when
the parties envisage a series of shipments in one or in the
two directions, they may provide that if the supplier noti
fies the purchaser of a proposed shipment of a given quan
tity of the goods on a particular date, the purchaser is
deemed to have agreed unless an objection is made.

E. Definitions

21. [19] It is advisable to define certain key exptessions
or concepts that are frequently used in the countertrade
agreement or in the supply contract. Definitions are par
ticularly useful in contracts between parties from different
countries, even if they use the same language, because of
the increased possibility that certain expressions or con
cepts may be used differently in the two countries. Defini
tions are also useful when the contracts are in two lan
guages since they tend to reduce the likelihood of errors in
translation. A definition ensures that the expression or con
cept defined is understood in the same sense whenever it is
used in the agreement or the contract, and dispenses with
the need to clarify the intended meaning of the expression
or concept on each occasion that it is used. A definition is
advisable if an expression which needs to be used is am
biguous. Such definitions are sometimes made subject to
the qualification that the expressions defined bear the
meanings assigned to them, "unless the context otherwise
requires". Such a qualification takes into account the pos-

[NCN.9/362/Add.6]

sibility that an expression which has been defined has in
advertently been used in a context in which it does not bear
the meaning assigned to it in the definition. The preferable
course is for the parties to scrutinize the contract carefully
to ensure that the expressions defined bear the meanings
assigned to them wherever they occur.

22. [20] Since a definition is usually intended to apply
throughout an agreement or contract, a list of definitions
may be included in the controlling document. Where, how
ever, an expression that needs to be defined is used only in
a particular provision or a particular section of the agree
ment or contract, it may be more convenient. to include a
definition in the provision or section in question.

23. [21] Examples of expressions that parties may wish
to define include "countertrade agreement", "writing", "dis
patch of notification", and "delivery of notification". The
parties may wish to consider the following examples:

Countertrade agreement. "Countertrade agreement"
consists of the following documents, and has that mean
ing in all the said documents: (a) the present document;
(b) list of possible countertrade goods; (c) ....

Writing. "Writing" includes statements contained in a
telex, telefax, telegram or other means of telecommuni
cation which provides a record of the content of such
statements.

Dispatch of a notification. "Dispatch of a notifica
tion" by a party occurs when it is properly addressed and
conveyed to the appropriate entity for transmission by a
mode authorized under the contract.

Delivery ofa notification. "Delivery of a notification"
to a party occurs when it is handed over to that party, or
when it is left at an address of that party at which, under
the contract, the notification may be left, irrespective of
whether the notification is brought to the attention of the
individual responsible to act on the notification.

24. [22] The parties may find it useful, when formulat
ing their own definitions, to consider the descriptions con
tained in the present Guide of the various concepts com
monly used in countertrade transactions. Those descrip
tions can be located by the use of the index to this Guide.

VI. TYPE, QUALITY AND QUANTITY OF GOODS
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A. General remarks

1. [new paragraph] As noted in chapter 11, paragraph 2,
the discussion concerning "goods" in the Legal Guide is
broadly applicable to services and technology. Where nec
essary, the present chapter makes reference to certain spe
cial issues concerning services and technology.

2. [1] The parties may either identify in the
countertrade agreement the type of goods that will be the
subject of the future supply contract, possibly stating only
broad categories of goods, or not stipulate the type of
goods. The more precise the countertrade agreement is with
respect to the type of goods, the greater the possibility is of
stipulating in the countertrade agreement the quantity and
quality of the goods. Precision as to type, quality and quan
tity increases the likelihood that the intended supply con
tract will be concluded. Sometimes, even though the type
of countertrade goods is identified in the countertrade
agreement, the exact quality and quantity of the goods are
left for later determination because the conditions on which
the parties wish to base their decision on quantity and
quality are not yet fully known. *

B. Type of goods

1. General remarks

3. [2] Various considerations may enter into the selec
tion of the type of goods. The supplier would prefer that
the goods be those that could easily be made available or
those that the supplier wishes to introduce in a new market,
while the purchaser would like to purchase goods that are
needed or could be resold easily. The freedom of the par
ties to agree on the type of goods to be supplied in one or
both directions may be affected by government regulations
dealing specifically with the types of goods that may be
involved in countertrade transactions. For example, in
some countries government regulations exclude certain

types of goods from being offered for purchase in a
countertrade transaction if the price of the goods is not paid
in foreign currency to the the exporter's account. * Gov
ernment regulations may also provide that the import of
certain types of goods is permitted only if the exporter
agrees to purchase goods in return.

4. [3] The choice of the parties as to the type of goods
may also be restricted by government regulations requiring
that the countertrade goods must originate in the country,
or in a particular region of the country, or must be pur
chased from a particular economic sector or group of sup
pliers. Such restrictions on origin and source are particu
larly likely to be encountered when the party requiring
a countertrade commitment is a governmental entity. *
Clauses in the countertrade agreement concerning origin
and source restrictions are discussed in chapter IV,
"Countertrade commitment", paragraphs 26 to 28, and
chapter VIII, "Participation of third parties", paragraphs
_ to _. In addition to regulations specific to
countertrade referred to in the previous two paragraphs,
there may exist restrictions generally applicable to the ex
port or the import ofgoods which could affect the freedom
of the parties to select the types of goods to be traded
under the countertrade transaction.

5. [new paragraph] Parties may wish to be assured,
prior to entering into the countertrade transaction, that, if
the prescribed conditions are met, there are in principle no
obstacles to obtaining the required export and import li
cences. Such an assurance, which may be given by a party
to the transaction or by a third person, may be appropriate,
for example, in countertrade transactions that require com
mitting large portions of production capacity or disclosure
of technological information. In such transactions the de
nial of a licence could pose greater difficulties than a simi
lar denial in a simple sales transaction.

6. [new paragraph] If a governmental restriction on the
export or import of goods is imposed after the parties have
agreed on the type of goods, the parties would be impeded
in the carrying out of the countertrade commitment or of a
supply contract. Such impediments are discussed in chapter
XIII, "Failure to complete countertrade transaction", para
graphs _.

2. List of possible goods

7. [4] When the parties conclude a countertrade agree
ment without determining the type of goods, they may wish
to include in the countertrade agreement a list of possible
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countertrade goods, the purchase of which would count
towards fulfilment of the countertrade commitment. Where
the countertrade agreement is concluded prior to the supply
contracts pertaining to deliveries in both directions (chapter
III, "Contracting approach", paragraphs 20 and 21), there
may be two lists, one fOf each direction in which goods
will be shipped. The product list may be attached to the
countertrade agreement at the time of signature or may be
agreed upon later.

8. [5] The countertrade agreement should be clear as to
the nature and extent of the undertaking of the parties with
respect to a list of possible countertrade goods. The sup
plier may undertake to make available all the types of
goods on the list. In such a case the purchaser would be
free to choose from among different types of goods appear
ing on the list, unless the countertrade agreement restricts
the purchaser's choice. For example, there may be a limit
on the number of different types of goods that may be
purchased or there may be minimum or maximum levels
set for the purchase of certain types of goods.

9. [6] The undertaking of the supplier as to availability
may be limited to certain specified types of goods on the
list. In such a case, the purchaser would be free to choose
from among the goods that are identified in the
countertrade agreement as being available. The possibility
of purchasing any of the other types of goods, whose avail
ability is not assured, would be left to subsequent negotia
tion.

10. [7] It may be agreed that the purchaser's commit
ment is to be reduced to the extent the supplier fails to
make available those types of goods that are identified in
the countertrade agreement as being available (see chapter
XIII, "Failure to complete countertrade transaction", para
graphs _). In addition, the supplier's commitment to
make available goods appearing on a list may be supported
by a liquidated damages or penalty clause (see chapter XI,
"Liquidated damages and penalty clauses") or a guarantee
(chapter XII, "Security for performance").

11. [8] When the supplier does not make an undertaking
as to the availability of any particular type of goods appear
ing on the list, the determination of the types of goods
actually available will occur in the course of the subsequent
negotiations. If the supplier fails to make available any of
the goods on the list, the purchaser would not be liable for
the failure to fulfil the countertrade commitment (see chap
ter XIII, "Failure to complete countertrade transaction",
paragraphs _).

12. [9] The parties may wish to state in the countertrade
agreement that the purchaser is obligated to supply within
a specified time period the specifications necessary to es
tablish accurately the purchaser's requirements with respect
to the goods to be purchased and to enable the supplier to
make a corresponding offer. The countertrade agreement
may indicate that specifications will be provided by a third
party (e.g., a trading house engaged to purchase the goods,
or an end-user).

13. [10] Because countertrade agreements are often en
tered into for the purpose of developing new exports or

new markets for existing exports, selection of the
countertrade goods could be conditioned on a requirement
that the goods be a non-traditional export of the supplier
or, if they are a traditional export, that they be resold in a
new market. Where the purchaser has made prior pur
chases from the supplier or has a prior commitment to
purchase goods from the supplier, the countertrade agree
ment may stipulate that the purchase is to be of a new
type of goods and must result in a level of sales higher
than established levels in order to be counted towards ful
filment (see also chapter IV, paragraphs 5 and 6, concern
ing "additionality" as a factor in setting the extent of the
countertrade commitment). It is advisable that the
countertrade agreement define the requirements as to new
products or markets, either by identifying products and
markets considered new or identifying those not consid
ered new.

14. [11] Establishing a procedure in the countertrade
agreement for making decisions on the type of countertrade
goods may be helpful, particularly in a long term
countertrade transaction or one involving multiple parties.
For example, the parties may wish to form a joint commit
tee that would meet at regular intervals to identify
countertrade goods and to monitor fulfilment of the
countertrade commitment. Procedures established for iden
tifying countertrade goods should be coordinated with
deadlines in the fulfilment schedule. (See chapter IV,
"Countertrade commitment", paragraphs 17 to 20; for a
general discussion of negotiation, see chapter IV, para
graphs 56 to 60). Such a joint committee might also be
utilized to settle the price of the goods (see chapter VII,
"Pricing of goods", paragraph _).

3. Services

15. [new paragraph] When services are to be a subject
matter of a supply contract, it is advisable that the
countertrade agreement be as specific as possible in de
scribing them. Even if certain aspects of the envisaged
service cannot be agreed upon at the time of entering into
the countertrade agreement, the parties may facilitate sub
sequent negotiations and increase the likelihood of con
cluding the intended contract if they describe in the
countertrade agreement those aspects of the service that
they are in a position to agree on. The descriptions will
depend on the type of the service envisaged. For example,
if transport is the subject-matter of the future contract, the
issues that the parties might be able to address in the
countertrade agreement include the following: the routes,
type of vehicles or vessels to be used, any special equip
ment that the carrier must have available, types of goods to
be transported, special considerations concerning danger
ous goods, any permits that may be necessary to effect the
transport and the party responsible to obtain the permits. If
maintenance of industrial equipment is the service in ques
tion, the countertrade agreement might, for example, out
line certain of the elements of a maintenance programme,
including the level of efficiency at which the equipment is
to be maintained. Such elements could include, for exam
ple, periodic inspection of the equipment; maintenance
manual and procedures; cleaning; adjustment and lubrica
tion; replacement of defective or worn-out parts; the period
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of time during which maintenance is to be provided; main
tenance schedules; maintenance records; obligations of the
parties with respect· to unforeseen breakdowns and repairs;
manner of calculating the price of the service.

4. Technology

16. [new paragraph] Countertrade transactions may in
volve the transfer of technological processes necessary for
the manufacture of products or the transfer of knowledge
and skills necessary to use particular industrial equipment.
The communication of these processes, knowledge and
skills is often referred to as the transfer of technology.
When the transfer of technology is involved in a
countertrade transaction, it is usually part of the export
contract, i.e., the contract that is entered into at the outset
of the countertrade transaction together with the
countertrade agreement stipulating the conclusion of a
counter-export contract. For example, export contracts in
buy-back and indirect offset transactions include the trans
fer of technology. In some countertrade transactions, how
ever, the countertrade agreement envisages technology to
be transferred in connection with a supply contract to be
concluded.

17. [new paragraph] The transfer of technology may
occur in different ways. It may occur through the grant of
licences to use industrial products or processes that are the
subject of different forms of industrial property. Most legal
systems provide for the registration, subject to certain
conditions, of inventions of industrial products or processes
which are thereby recognized and protected under the law
relating to industrial property in force within the territory
of the country in which the registration takes place. The
owner of the industrial property obtains the exclusive right
to exploit the products or processes that are the subject of
the industrial property. A common form of industrial prop
erty protection consists of patents. Once a patent is granted,
for a limited period determined by law, the invention that
is the subject-matter of the patent can be exploited in the
country that granted the patent only with the consent of the
patent holder. A person can apply in more than one country
for the grant of. a patent. There exist international treaties
according to which the registration of an invention with the
designated international office provides national patent
protection in the States members of the treaty; such treaties
are, for example, the European Patent Convention of 1973
and the treaty establishing the African Intellectual Property
Organization of 1962 and 1977. Most legal systems also
recognize other forms of industrial property. For example,
a distinctive sign used to identify goods and indicate their
origin (e.g., as coming from a particular manufacturer) may
be protected through registration as a trade mark. A pro
tected trade mark cannot be used without the consent of the
registered owner of the trade mark. The transfer of technol
ogy may occur in conjunction with a licence for the use of
a trade mark. A patent holder or the owner of a trade mark
may license the use of the patent or trade mark (Le., permit,
subject to the conditions of the licence, to use the subject
matter of the patent, or the trade mark, in return for remu
neration). Some legal systems recognize additional forms
of industrial property, such as utility models and industrial
designs.

18. [new paragraph] When the purchaser requires a par
ticular technology, it is advisable that the countertrade
agreement contain as precise as possible a description of that
technology. In some cases, however, the purchaser may pre
fer the obligations of the supplier of the technology to be
defined primarily in terms of certain performance para
meters to be achieved by the use of the technology (e.g., pro
duction of goods of a quantity and quality stipulated in the
contract). In such cases, a general description of the technol
ogy may be sufficient for the countertrade agreement, and
the supplier may be required to provide the detailed descrip
tion upon the conclusion of the supply contract.

19. [new paragraph] Certain industrial processes may
be known only to one or a few enterprises. These enter
prises might not wish, or may have been unable, to protect
the industrial processes through registration in accordance
with the law relating to industrial property. They may, in
stead, keep this knowledge confidential. In such cases, the
transfer of technology may occur through the supply of this
knowledge (generally called "know-how"). Such transfer
of know-how may be subject to conditions as to the main
tenance of confidentiality by the party to whom the know
how has been transferred. The information and skills nec
essary for the operation and maintenance of a plant may be
communicated through the training of personnel or through
documentation. A given transaction may involve the trans
fer of technology through one or more of the methods
described in this and the previous paragraph.

20. [new paragraph] The supplier of know-how will
usually require the know-how to be kept confidential. Con
fidentiality may be required at two stages. Firstly, the sup
plier may provide some information relating to the know
how during negotiations for the conclusion of the
countertrade agreement in order to enable the purchaser to
decide whether it wishes to enter into a countertrade agree
ment, and to make proposals as to contract terms. The
supplier will wish the purchaser to keep this know-how
confidential. Secondly, when a supply contract is entered
into pursuant to the countertrade agreement, the supplier
will require the additional know-how supplied thereafter to
be kept confidential. To achieve these results, it may be
necessary under some legal systems for the parties, prior to
the commencement of negotiations, to conclude an agree
ment under which the purchaser undertakes to maintain
confidentiality with regard to know-how supplied during
negotiations, and thereafter to include provisions on confi
dentiality in the countertrade agreement and in the supply
contract. Under other legal systems, however, the obliga
tion of the purchaser to maintain confidentiality results
from the obligation of the parties to observe good faith
during negotiations. The supplier may wish to consider
whether it is necessary to supplement by an express stipu
lation any obligation to maintain confidentiality imposed
by law.

21. [new paragraph] The extent to which contractual
provisions may impose obligations as to confidentiality on
the purchaser may be regulated by mandatory legal rules.
Issues to be addressed by such contractual provisions may
include clear identification of the know-how to be kept
confidential, the duration of the confidentiality and the
extent of permissible disclosure (e.g., disclosure being per-
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missible in specified circumstances, or to specified per
sons). The parties might seek to provide that once the
know-how to be kept confidential becomes available to the
public, the obligation of confidentiality terminates, as does
the obligation to pay royalties. The parties may also wish
to provide, for example, that a person engaged by the pur
chaser to advise the purchaser in connection with the sup
ply contract is to be allowed access to such of the know
how as is necessary for the exercise of the advisory func
tions. They may further wish to provide that if the
countertrade agreement or the supply contract is terminated
because of a failure on the part of the supplier, and the
purchaser wishes to achieve the objective of the supply
contract by engaging another supplier, the purchaser may
disclose to the other supplier such part of the know-how as
is necessary for achieving that objective. The purchaser
may, however, be obligated to obtain from its adviser or
the other supplier prior to the disclosure of the know-how
an undertaking that the adviser or the other supplier will
not disclose the know-how to others.

22. [new paragraph] An obligation of confidentiality
may need to be imposed on the supplier of the technology,
for example, when the purchaser is to have exclusive use of
the technology, or when the supplier of the technology is to
receive improvements to the technology made by the pur
chaser. In formulating a contractual provision for this pur
pose, the discussion in the previous two paragraphs may be
useful.

23. [new paragraph] This Legal Guide does not deal
comprehensively with contract negotiation relating to the
licensing of industrial property, or the supply of know
how, since this subject is not specific to countertrade and
has been dealt with in detail in publications issued by
United Nations bodies.!

C. Quality of goods

24. [12] The question of quality of countertrade goods
raises two main issues that the parties may wish to address
in the countertrade agreement. The first involves specifying
the level of quality that the goods must meet; the second
involves establishing procedures to ascertain, before the
conclusion of a supply contract, that goods being offered
meet the specified level of quality (pre-contractual inspec
tion). Agreement on both aspects of quality may help the
parties to avoid disagreements over such questions as

'The negotiation and drafting of contracts for the licensing of industrial
property and the supply of know-how is dealt with in detail in World Prop
erty Organization, Licensing Guide for Developing Co~ntries ~WIPO ~u~li

cation No. 620(e), 1977). The main issues to be considered m negOtlatmg
and drafting such contracts are set forth in Guidelines for Evaluation of
Transfer of Technology Agreements, United Nations Industrial Development
Organization, Development and Transfer of Technology Series, No. l~ (IDI
233, 1979), and in the Guide for Use in Drawing Up Contracts Relatlll~ to
the International Transfer of Know-How in the Engineering Industry (United
Nations publication, Sales No. E.70.II.E.l5). Other relevant pu.blications ~e
the Handbook on the Acquisition of Technology by Developlllg Countries
(UNCTADfITIAS/5, 1978) and Guide to Guarantee and Warranty Provi
sions in Transfer-oJ-Technology Transactions, United Nations Industrial
Development Organization (prepared jointly by the secretariats ~f the United
Nations Industrial Development Organization and the InternatIOnal Center
for Public Enterprises in Developing Countries) (ID1355, 1989~. A ma~lllal
on technology transfer is currently under preparation by the Umted Nations
Industrial Development Organization.

whether the party committed to purchase countertrade
goods is obligated to purchase particular goods offered by
the supplier or whether the goods are worth the price at
which they are offered.

1. Specifying quality

25. [13] If the type of goods is not identified in the
countertrade agreement, or is identified only by broad cat
egories, precise statements of quality cannot be made. In
such cases, the parties may only be able to state quality
requirements in general terms such as "export", "prime" or
"marketable" quality. When the type of goods is identified,
it is advisable to be as precise as possible with respect to
quality. If the goods are commodities or semi-manufac
tured goods with standardized levels of quality (e.g., wire,
steel sheets or petro-chemical products), it may be suffi
cient to use general statements of quality or descriptors of
a particular grade of quality. In the case of manufactured
goods, it is advisable to define the quality in a more spe
cific way, for example, by referring to a quality standard,
the purpose for which the goods must be fit, packaging, or
safety and environmental requirements.

26. [new paragraph] It should be noted that the quality
of goods may be subject to standards of various kinds.
There may be mandatory regulations prescribing certain
measurable standards that goods must meet. In addition,
the level of quality to be expected from goods may be a
matter of trade usage in a particular market or industrial
sector. Furthermore, quality standards may be enunciated
in court decisions, for example, when a producer of a prod
uct is held liable for damage caused to the user of the
product because in view of the court the design of the
product was not safe. Moreover, there may exist non-man
datory quality standards or recommendations adopted by
bodies such as trade associations, chambers of commerce
or associations of users or consumers. Non-mandatory
standards may also be established by governmental agen
cies entrusted with formulating and updating standards for
commercial goods and services. Quality standards emanat
ing from the foregoing sources may differ among countries
or markets. M~or differences may exist in particular with
regard to consumer goods or services. In order to avoid
disagreements, it is advisable that the countertrade agree
ment specify the standards that the countertrade goods
must meet and, if the understanding of a quality standard
may vary, it is advisable to link it to a particular country or
market.

27. [new paragraph] When a particular type of service
will be a subject-matter of a future supply contract, it is
desirable that the countertrade agreement specify the qual
ity standards to be observed in performing the service. If
norms established by professional bodies are available, the
quality of the service may be described by reference to
those norms. Where such norms are not available, the
countertrade agreement may stipulate that the service is to
be effected in accordance with the standards that would be
observed by a professional providing that kind of service.
If professional standards differ, it is advisable that the par
ties specify the country whose professional standards
should apply.
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28. [14] The parties may wish to address in the
countertrade agreement, i.e., prior to the conclusion of a
supply contract, the remedies of the purchaser in the event
that goods delivered under supply contracts concluded sub
sequently do not meet quality standards stipulated in the
countertrade agreement or in the individual supply contract.
By including such provisions in the countertrade agreement,
the parties could avoid negotiating the question of the pur
chaser's remedies each time a supply contract is concluded.

2. Pre-contractual quality control

29. [15] This section deals with pre-contractual quality
control, i.e., quality control carried out before the conclu
sion of a supply contract by the party committed to pur
chase in order to establish whether the goods offered con
form to the quality standards set in the countertrade agree
ment. If several shipments of goods are intended, the par
ties may agree that pre-contractual quality control will be
carried out on all goods intended to be the subject-matter
offuture supply contracts or only on some portions ofthose
goods. Pre-contractual quality control is likely to reduce the
possibility that, after a supply contract is concluded, the
goods are discovered not to meet the agreed quality stand
ards. It may be noted that a supply contract itself may
provide for a quality inspection before the goods are
shipped by the supplier ("pre-shipment inspection"). Such
pre-shipment inspection, which relates to the performance
of a concluded supply contract, is not specific to
countertrade and is therefore not discussed in the Legal
Guide.

(a) Identity of inspector

30. [16] The pre-contractual quality control may be
conducted by an inspector designated either by the party
committed to purchase or by the parties jointly. When the
inspector is to be designated jointly, the parties may wish
to stipulate in the countertrade agreement criteria for the
selection of the inspector. When the type of goods has been
identified, the parties are in a better position to name the
inspector since the subject-matter in which the inspector
would need expertise is known to the parties.

(b) Inspection procedures

31. [17] It is advisable that the parties agree on various
aspects of the inspection procedure such as: the location
and time of inspection; the time-frame for inspection; the
manner of notifying the parties of the inspection results;
the mandate of an inspector to be designated jointly;
whether, in the case of an inspector designated by the pur
chaser, the supplier will be informed of the inspector's
mandate; the inspector's duty of confidentiality; deadlines
for submission of the inspector's report; a requirement that
reasons be stated for a finding that the goods are non
conforming; whether sampling and testing procedures cus
tomarily used in a particular trade suffice or whether ad
hoc procedures need to be established; additional inspec
tions or tests when the result of an inspection is contested
(e.g., it may be agreed that a party could request a further

inspection to be conducted by a second inspector, that in
the interest offinding a quick solution the second inspec
tion should be carried out within short time-limits, that an
experienced and independent quality arbitrator be engaged
for this purpose, and that the second inspection would be
controlling); and cost of inspection.

(c) Effect of inspector's finding

32. [18] It may be agreed that the inspector's finding
would be regarded as a statement of opinion on the basis
of which the parties would consider what steps to take.
Alternatively, it may be agreed that a finding by the inspec
tor as to the quality of the goods would directly affect the
contractual relationship of the parties. For example, it may
be agreed that in the event that the inspector finds that the
goods conform to the quality standard stipulated in the
countertrade agreement, and if the parties have agreed on
the essential terms of a supply contract, the parties are
deemed to have concluded the supply contract. In the event
of a negative finding, the supplier's offer to conclude a
supply contract would be deemed not accepted and the
rejection of the goods in question would not constitute a
breach of the countertrade commitment. The parties might
agree that a negative finding and the rejection ofthe goods
do not affect the extent of the countertrade commitment.
Alternatively, it might be agreed that in the case ofa nega
tive finding, or in the case that two consecutive offers of the
same type of goods are rejected as a result of a negative
finding, the party committed to purchase would be released
from the countertrade commitment up to the value of the
goods refused (see also chapter XlII, "Failure to complete
countertrade transaction", paragraph [6]). Where the
countertrade agreement envisages various levels of quality,
it may be agreed that the inspector's finding as to quality
would be used in a formula for determining the price of the
goods.

D. Quantity of goods

33. [19] When the countertrade commitment refers to
goods of one specified type, the quantity of goods to be
purchased may be stipulated in the countertrade agreement
or left to be determined at the time of the conclusion of the
supply contracts *. When the parties express the counter
trade commitment as a monetary amount, rather than as a
quantity of goods to be purchased, they may wish to post
pone determining the quantity until the conclusion of the
supply contract. Such a postponement would allow fluctua
tions in the unit price of the goods to be taken into account.
An increase in the unit price would mean a reduction in
the quantity of goods to be purchased, while a drop in the
unit price would mean an increase in the quantity to be
purchased. When the countertrade commitment is ex
pressed in terms of the number of units to be purchased, the
parties may wish to stipulate a minimum monetary amount
so that, in the event of a drop in the unit price, additional
units would have to be purchased.

34. [20] When the countertrade agreement provides for
several possible types of goods, the quantity of each type
of goods that will be purchased may be left to be deter-
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mined at the time of the conclusion of the supply contracts.
The overall value of the purchases would have to be in
conformity with the extent of the commitment set in the
countertrade agreement. The countertrade agreement may
specify the minimum and maximum percentages of the
countertrade commitment that may be fulfilled by purchase
of each type of goods.

35. [21] Where the parties are not in a position to deter
mine quantity in the countertrade agreement, it may be
useful for the countertrade agreement to set a deadline for
agreement on quantity. The parties may refer to a specific
date (e.g., 30 days before the close of a subperiod of the
fulfilment period) or to an event in the contract in the other
direction (e.g., in a buy-back transaction it may be agreed
that quantity is to be determined upon the start-up of the
plant delivered under the export contract).

36. [22] It may also be agreed that, at specified points in
the period for the fulfilment of the countertrade commit
ment, a party committed to purchase would be obligated to
provide an estimate of the quantities of goods expected to
be purchased in the upcoming period of time. Similarly, a
party committed to supply goods may agree to periodically
provide an estimate of the quantity of goods expected to be
made available. The parties may wish to agree on a permit
ted deviation between the estimated quantities and the
quantities actually purchased or made available.

37. [23] When the proceeds of the export contract are to
be used to pay for the counter-export contract, it is advis
able that the parties ensure that the quantity purchased
under the export contract is such that the proceeds of the
export contract would cover payment for the counter
export contract. Payment mechanisms used in such cases
are discussed in chapter IX.

supplier is to be the purchaser's single source for the goods
and whether the purchases are to fall within a range speci
fied in the countertrade agreement. The quantity of the
goods may also be determined on the basis of the supplier's
output of a given product. This approach may be used, for
example, in a buy-back transaction. In this case too, the
parties may wish to stipulate that the purchases are to fall
within a range set in the countertrade agreement.

[Two paragraphs on "additionality", which appeared in
the earlier draft chapter entitled "Type, quality and quan
tity of goods" (NCN.9/332/AddA, paragraphs 26 and 27),
were moved to chapter IV, "Countertrade commitment"
(NCN.9/362/AddA) paragraphs 5 and 6.]

E. Modification of provisions on type, quality
and quantity

40. [28] A need for a review of provisions on type,
quality or quantity of goods may arise due to the unavail
ability of goods specified in the countertrade agreement,
the desire to place additional products on a list, a change in
the commercial conditions underlying the transaction, a
shift in the commercial objectives of the parties or a gov
ernmental regulation affecting the choice of countertrade
goods. It could be agreed, particularly in long term trans
actions, that the parties would review the provisions on
type, quality and quantity of goods either at regular inter
vals or in response to changes in circumstances stipulated
in the countertrade agreement (e.g., a change beyond a
certain threshold in the price of the goods). The review
could be carried out within the framework of a mechanism
for monitoring and coordinating fulfilment of the
countertrade commitment (see chapter IV, "Countertrade
commitment", paragraphs 61 to 74).

38. [24] If the parties foresee the possibility of pur
chases of quantities beyond those stipulated in the
countertrade agreement, they may wish to consider whether
the purchaser's additional orders will be granted any pref
erence over other potential buyers. A related issue is
whether the additional quantities would be supplied on the
same terms as the original quantities envisaged in the
countertrade agreement.

39. [25] The parties may leave the quantity of goods to
be determined on the basis of the purchaser's requirements.
In such cases, the parties may wish to consider whether the

41. [29] In order to avoid a modification procedure, the
parties may wish to provide that under certain conditions
fulfilment credit would be earned by the purchase of goods
other than those agreed upon in the countertrade agreement
or appearing on a list of possible countertrade goods. For
example, it might be required that the purchases in question
meet an additionality test (chapter IV, "Countertrade com
mitment", paragraphs 5 and 6), or it may be stipulated that
they would earn fulfilment credit at a reduced rate (for
further discussion of clauses allowing non-conforming pur
chases to be counted toward fulfilment of the countertrade
commitment, see chapter IV, paragraph 30).

[NCN.9/362/Add.7]

VII. PRICING OF GOODS
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[Editorial note: The present draft chapter VII is a revi
sion of draft chapter VI, "Pricing of goods", published as
document NCN.9/332/Add.5. The note in square brackets
at the beginning of each paragraph indicates either the
number under which the paragraph appeared in document
NCN.9/332/Add.5 or that the paragraph is new. The revi
sions of paragraphs that appeared ill document NCN.9/
332/Add.5 are in italics.]

A. General remarks

I. [1] It is advisable that the parties specify in the
countertrade agreement the price of the goods that will be
the subject-matter of the future supply contract. When the
parties are not able to set the price in the countertrade
agreement, it is advisable to provide a method according to
which the price will be determined at the time the supply
contract is to be concluded. When contracts are to be con
cluded in both directions, methods for price determination
may be agreed for contracts in each of the two directions.
This chapter deals with methods for determining the price
after the countertrade agreement has been concluded. It
also deals with certain questions encountered in the spe
cific contexts ofsupplying services and the transfer oftech
nology. In addition, the chapter discusses the currency in
which the price is expressed and revision of price.

2. [2] The parties may need to defer setting the price,
for example, because the specific type of goods has not
been identified at the time of the conclusion of the
countertrade agreement or because there is to be a long
interval between the conclusion of the countertrade agree
ment and the conclusion of a given supply contract. Such
an interval may prompt the parties to defer setting the price
because of the possibility of price fluctuation or of a
change in the underlying economic conditions during the
interval. In some cases, the parties may set the price of an
initial shipment, but leave the determination of the price of
subsequent shipments for a later time. Providing a method
for determining the price may help the parties avoid differ-

ences over what the appropriate price should be, which
may delay or prevent the conclusion of supply contracts.
Such differences may be compounded when a party expects
a supply contract in one direction not to be profitable and
wishes to offset the expected loss in setting the price for the
contract in the other direction.

3. [3] In a barter transaction, it may not be necessary to
include a provision on price because the goods shipped in
one direction constitute payment for the goods shipped in
the other direction. Nevertheless, pricing issues may arise
in a barter transaction if the parties decide to measure the
relative value of their shipments in monetary terms, rather
than merely in terms of volume and quality, or if the ship
ments are of different values and the imbalance is to be
settled in money. Pricing would also be necessary when
customs regulations require that goods entering a country
indicate a monetary value.

4. [4] In setting the price of the countertrade goods, it is
advisable that the parties specify whether or not the price
includes costs ancillary to the costs of the goods them
selves, such as transportation or insurance, testing, or cus
toms duties and taxes. Some of the elements of the price
may be indicated by using an appropriate trade term such
as those defined in INCOTERMS 1990 of the International
Chamber of Commerce.

5. [5] The parties may wish to stipulate the point of
time when the price is to be calculated, particularly in the
case of goods whose price may fluctuate. When the
countertrade transaction involves a single shipment or a
number of shipments within a relatively short period of
time, and the price is to be determined only once, a speci
fied date may be agreed upon. In some cases, the price
setting mechanism may be set in motion by an event such
as the start-up of a plant under a buy-back transaction or
the placing of an order. When multiple shipments are
spread out over a longer period of time, several dates for
determination of price may be agreed upon or the
countertrade agreement may provide a mechanism for revi
sion of the initial price.
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6. [6] The parties should bear in mind that there may be
mandatory rules that affect the level at which the price may
be set. For example, if the price is set at a low level in
relation to the market price, the goods may be subject to
anti-dumping import duty.

B. Currency of price

7. [7] The currency in which the price is to be paid may
involve certain risks arising from the fluctuation in ex
change rates between that currency and other currencies. If
the price is to be paid in the currency of the supplier's
country, the purchaser bears the consequences of a change
in the exchange rate between that currency and the cur
rency of the purchaser's country. The supplier, however,
will bear the consequences of a change in the exchange rate
between the currency of the supplier's country and the
currency of another country in which the supplier has to
pay for equipment, materials or services needed in the pro
duction of the goods. If the price is to be paid in the cur
rency of the purchaser's country, the supplier bears the
consequences of a change in the exchange rate between this
currency and the currency of the supplier's country. If the
price is to be paid in the currency of a third country, each
party bears the consequences of a change in the exchange
rate between this currency and the currency of its respec
tive country. Where a financing institution has granted the
purchaser a loan for the purchase of the goods, the pur
chaser may prefer the price to be paid in the currency in
which the loan is granted.

8. [8] In stipulating the currency in which the price is to
be paid, the parties should take into consideration foreign
exchange regulations and international treaties in force in
the countries of the supplier and the purchaser, which may
mandatorily govern this question. The parties should also
take into account that under some legal systems the price in
an international contract must be paid in the currency in
which it is denominated, while other legal systems may
permit, or even require, payments in the currency of the
place of payment, even if the price is denominated in a
convertible currency.

9. [9] The counte.rtrade agreement may denominate the
price in a currency that the parties consider to be stable or
in a unit of account that is not a national currency, but
provide that it is to be paid in another currency. The effects
of such an approach are similar to those achieved by a
currency clause (see paragraphs 48 to 50 below), and re
strictions imposed by the applicable law in respect of cur
rency clauses may also apply to such provisions. If this
approach is used, it is advisable to agree in the countert.r~de

agreement that the exchange rate is to be the one prevalhng
at a specified place on a specified date.

10. [10] It is not advisable for the contract to denomi
nate the entire price in two or more currencies, and allow
either the debtor or the creditor to decide in which currency
the price is to be paid. Under such a clause, only the party
having the choice is protected, and the choice may bring
the party having the choice unjustified gains.

C. Determining price after conclusion of
countertrade agreement

1. Standards

11. [11] The countertrade agreement may provide for a
determination of the price through the use of a standard (see
chapter IV, "Countertrade commitment", paragraph 44).
Such a method provides a price at the time of the conclusion
of the supply contract in an objective manner not influenced
by the will of the parties.

12. [12] The parties may wish to include a procedure to
apply in the event a standard they select proves to be un
workable (e.g., because a market price is not available as
expected). For example, the parties may provide that the
price is to be determined through the use of an alternate
standard or that the price is to be determined by a third
person.

(a) Market prices for goods or services of standard
quality [title modified]

13. [13] When goods identified in the countertrade
agreement are commodities or semi-finished products
(e.g., grains, oil, metals, wool) for which prices are regu
larly reported, the parties may agree to link the price of
the countertrade goods to the reported price. Such a link
age to a standard price can also be used for determining
the price of services if the service is standard and if there
exists a reported price for the service. Such standard ser
vices may be, for example, transport; harvesting, cleaning,
sorting or packing certain types of goods; or painting of
standard surfaces such as ships. Where the price of goods
or services is quoted in several markets, the parties are
advised to specify a particular market or exchange to
which reference will be made. In order to protect against
price fluctuations, the standard may call for an average of
the prices reported at several agreed points of time (e.g.,
the prices reported on the first business day of the month
for the six months preceding the date of the determination
of the price).

(b) Production cost

14. [14] The parties may agree that the price is to be
based on the supplier's cost of producing the goods, plus
an amount to cover the supplier's overhead and profit.
Such an approach may be selected when the exact cost of
various inputs cannot be anticipated at the time the
countertrade agreement is concluded. In order to limit the
purchaser's risk of having to pay an excessive price, it is
advisable that, where possible, the parties stipulate in the
countertrade agreement the quantity of inputs (e.g., raw
materials, energy and labour) that will be required for the
production of one unit of the goods. The parties may also
wish to stipulate that the supplier should maintain records
reflecting production costs in accordance with forms and
procedures required by the purchaser, and that the pur
chaser shall have acceSs to those records. This approach
might be used when the contract to be concluded involves
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a technological solution that has not been fully developed
yet and the exact cost of its development cannot be fore
seen.

(c) Competitor's price

15. [15] The price may be determined on the basis of
the price charged by an identified competitor producing the
same type of goods as those that will be delivered under the
supply contract. If the countertrade agreement does not
identify the competitor, it may establish criteria for the
selection of a competitor (e.g., geographical criteria or cri
teria related to the volume of production of the same type
of goods). Because the competitor may sell a product at
different prices in different geographical regions and mar
kets, it is advisable that the countertrade agreement identify
the market to which reference will be made. The price '
clause could also indicate how the price information will be
obtained and the date as of which the competitor's price is
to be determined. Furthermore, the parties may agree to
exclude specially discounted prices charged to certain cus
tomers (preferential prices). For example, the standard may
exclude prices charged for the goods when they are pur
chased by disaster relief organizations or by employees of
the supplier.

16. [16] A competitor's price may not be relevant, with
out adjustments, if it is based on a significantly larger or
smaller quantity than the quantity intended to be purchased
under the countertrade agreement. A competitor's price
may also not be appropriate if the competitor's goods are
of a different quality, if the competitor's price is based on
payment conditions (e.g., deferred payment) not being of
fered by the supplier of the countertrade goods, or if the
amount of transportation costs or insurance and public
charges contained in the competitor's price differs from
what is to be included in the price of the countertrade
goods. It is therefore advisable to stipulate that the standard
should take into account only prices for shipments that are
comparable in quantity, quality, delivery and payment con
ditions to the future supply contract, or that amounts should
be added to or subtracted from the competitor's price in
order to compensate for differences.

17. [17] The parties may agree that the price is to be
determined on the basis of several competitors' prices.
Such a clause may identify the competitors or it may pro
vide that each of the parties is to obtain quotations from a
specified number of competitors. If the competitors are not
identified, it is advisable that a clause of this type specify
the countries or regions from which the parties are to ob
tain the quotations. It is also advisable that the countertrade
agreement indicate the manner in which the price is to be
calculated (e.g., whether by calculating a mean or a median
price). The parties may wish to specify the period of time
during which the quotations are to be obtained. In doing so,
the parties should take into account the length of time nec
essary to obtain the quotations as well as the need to base
the calculation on current prices.

18. [18] When the party committed to purchase goods
manufactures the same type of goods, the parties may agree
that the price will be determined on the basis of the price

charged by the purchaser or on the basis of the purchaser's
own cost of manufacture. Such an approach might be used,
for example, in a buy-back transaction in which a producer
of a certain type of goods sells a facility that produces that
type of goods and agrees to buy back the resultant products.

(d) Most-favoured-customer clause

19. [19] It may be agreed that the price of the
countertrade goods will be based on the lowest price at
which goods of the same type are supplied by the supplier to
other customers. In some cases, the parties may restrict the
clause to a limited category of customers (e.g., customers in
a particular country or customers identified in the
countertrade agreement). The parties may wish to indicate
the means to be used to identify the most-favoured cus
tomer. For example, the supplier could be required to pro
vide specified types of information indicating the prices
charged by the supplier to other customers. It is also advis
able to ensure that the most-favoured-customer price is rel
evant to the shipments to be made pursuant to the
countertrade agreement (see above, paragraph 16). The par
ties may also wish to specify the date as of which the most
favoured-customer price is to be determined. The parties
may wish to specify any specially discounted prices (prefer
ential prices) offered by the supplier to certain customers
that should not be taken into account (see above, paragraph
15). The scope of the most-favoured-customer clause may
be broadened by agreeing that the price will be determined
on the basis of the lowest price charged by the supplier or by
other specified suppliers of the same type of goods.

(e) Use of more than one standard

20. [20] The countertrade agreement may provide that
the price is to be determined by a formula involving two or
more standards. For example, the price may be determined
by averaging the prices derived from the selected stan
dards. Another possibility is for the price derived from a
particular standard to be compared with prices derived
from one or more other standards. If the difference between
the price derived from the selected standard and the prices
from the comparator standards does not reach a specified
threshold, the price derived from the selected standard
would apply. If the difference exceeds a specified thresh
old, the final price would be, for example, the average of
the price derived from the standards. Such techniques may
be useful when it is desired to avoid the possibility that the
price derived through the use of a single standard might not
reflect the market value of a given, product at the time the
purchase is to be made.

2. Negotiation

21. [21] The parties may stipulate in the countertrade
agreement that the price to be paid under the future supply
contract will be negotiated at a time subsequent to the
conclusion of the countertrade agreement. It is advisable
that, to the degree possible, the parties agree on guidelines
for the determination of the price. (For a discussion on
procedures for the negotiations. and on guidelines for the
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determination of the price, see chapter IV, "Countertrade
commitment", paragraphs 44 to 46, and 57 to 60).

22. [22] Guidelines for the determination of the price
may establish minimum and maximum limits within which
the price is to be negotiated. In establishing such limits, the
parties may use price standards of the type described above
in paragraphs 11 to 20. For example, it may be agreed that
the price should not be more than 5 per cent higher or more
than 5 per cent lower than the price charged by a competitor.

23. [23] Alternatively, guidelines may merely provide a
reference price to be taken into account in negotiations. In
formulating a guideline of this type, the parties may use
price standards such as those described above in para
graphs 11 to 20. For example, it may be agreed that the
price will be negotiated taking into account the price of a
particular competitor.

24. [24] A negotiation guideline may also take the fonn
of a statement that the price of goods is to be "competi
tive", "reasonable", or at a "world market" level. Such a
clause might be acceptable when the goods are of a stan
dard quality. A guideline of this type may be made more
precise by specifying, for example, whether the price
should be based only on prices paid to the supplier by other
buyers or should also be based on prices charged by other
suppliers, the period of time the parties should refer to in
determining what is a "competitive", "reasonable" or
"world market" price, and, if there are variations in prices
in different markets, which markets, types of buyers or
geographical territories are referred to.

3. Determination of price by third person

25. [25] Sometimes the parties provide for the price to
be set by an independent third person (e.g., a market spe
cialist in the goods in question). For a discussion of deter
mination of contract terms by third persons, see chapter IV,
"Countertrade commitment", paragraphs 47 to 54. Such an
approach may be used in combination with a clause on
price setting by negotiation so that the determination of the
price would be entrusted to a third person in the event that
the parties failed to negotiate a price.

26. [26] The countertrade agreement should delimit the
mandate of the third person by providing guidelines of the
type discussed 'with respect to negotiation (above, para
graphs 21 to 24). The parties may wish to establish dead
lines for referral of the matter to a third person, so that the
price could be set in time to allow conclusion of contracts
as planned.

4. Determination of price by one party

27. [27] Sometimes it is agreed that the price will be
determined by one of the parties to the countertrade agree
ment. Utmost caution is advisable in agreeing on such a
solution, since it leaves the determination of the price to a
person who is interested in the outcome of the determina
tion. In many legal systems an agreement of this type is not
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enforceable. (For further discussion, see chapter IV,
"Countertrade commitment", paragraphs 55 and 56.)

D. Pricing of services

28. [new paragraph] When the parties determine in the
countertrade agreement a service as the subject-matter of
the future supply contract (e.g., maintenance, repair, trans
port, construction services), it is advisable for the parties to
settle in the countertrade agreement, to the extent possible,
certain questions relating to the price of the services. By
doing so, the parties may facilitate negotiations for the
conclusion of the envisaged supply contract.

29. [new paragraph] Various approaches may be used
in setting the price for services. One approach is to agree
on unit rates for units of work processes involved. The
units may be, for example, a quantity unit of the result
(e.g., a square metre of paint work, kilometre of transport
of goods, cubic metre of excavated material, hour of la
bour). This approach may be appropriate when the services
in question are of a routine character or when the quantity
of the services needed cannot be envisaged accurately at
the time of entering into the countertrade agreement. If
there is no provision for a revision of the unit price in the
event of changes in unit costs, the risk of increases in costs
and benefits arising out of decreases in costs are divided
between the parties. The supplier bears the risk of an in
crease of the costs of materials and labour for each unit or
receives the benefit of a decrease in those costs.

30. [new paragraph] Another approach is for the price
to be expressed as a lump sum payable for the specified
service. Under this method, the purchaser knows the total
price of the service, and the supplier bears the risk of in
creases in the cost of the service and benefits if the cost
turns out to be lower than anticipated. Since the lump-sum
price may include an amount to compensate the supplier
for bearing the risk of cost increases, the price may be
higher in some cases than if the cost-reimbursable pricing
method were used for the same service (see the following
paragraph). In addition, the lump-sum pricing method re
quires a precise specification in the contract of the scope of
the service. It might be advisable for the purchaser to ad
dress in the countertrade agreement the manner of monitor
ing the performance by the supplier to ensure that the con
tractor does not reduce its costs by using substandard ma
terials or working methods.

31. [new paragraph] Yet another approach may be to
stipulate that the supplier of the service is to be paid a fee
to cover its overhead and profit, and that the supplier is to
be compensated for its expenses on a cost-reimbursable
basis. It is desirable for the countertrade agreement to
specify clearly which costs are reimbursable and which are
to be borne by the supplier out of its fees. Reimbursable
expenses might be, for example, wages of personnel di
rectly involved in the performance of the contract, routine
items of materials or equipment used in performing the
service, or costs incurred in employing specified types of
subcontractors. Usually, the solution providing each party
a better opportunity to foresee its costs is to enumerate the
costs to be reimbursed and to provide that all other costs
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are to be borne by the supplier; sometimes, however, the
parties decide to enumerate the costs that are not
reimbursable and provide that all other reasonable costs are
to be reimbursed.

E. Pricing of technology transfer

32. [new paragraph] Sometimes the countertrade agree
ment envisages the future conclusion of a supply contract
that includes the transfer of technology (see chapter VI,
"Type, quality and quantity of goods", paragraphs 16 to
23). In such cases, it is advisable for the parties, to the
degree possible, to address in the countertrade agreement a
variety of questions particular to the pricing of technology.
Settling such questions in the countertrade agreement may
facilitate finalization of the supply contract involving the
transfer of technology. Those questions, discussed in the
following paragraphs, are analysed in publications dealing
with transfer of technology generally.!

33. [new paragraph] The two principal forms of pricing
of technology transfers are the lump-sum payment or pay
ment of royalties. In the lump-sum method, the total price
is detennined at the outset. Among the key questions raised
by this method are the time of payment and whether it is
to be paid in one payment or in instalments. Under the law
of some countries, the use of the lump-sum method may be
subject to certain conditions. These conditions may, for
example, restrict the types of transfers (e.g., purchase of
patent rights or specified types of technical services and
assistance) or sectors in which the lump-sum method may
be used; they may also prescribe the basis on which the
lump sum is be calculated and require a special govern
mental authorization.

34. [new paragraph] If the royalty method is used, the
price payable (Le., the royalty) is fixed by reference to
some economic result of the use of the transferred technol
ogy. The law of some countries mandates the use of the
royalty method of payment in certain types of industrial
property licenses or technology transfer agreements). The
royalty is typically linked to the production, sales, or prof
its arising from the use of the technology. Where the
volume of production is used as the reference factor, the
royalty may be determined, for instance, as a fixed amount
per unit or quantity (e.g., per ton or per litre) produced. The
law of some countries restricts the freedom of parties to
agree on royalties based on production. For example, it
may be required that for certain types of licences or
technology transfers royalties should be linked to sales
volume.

35. [new paragraph] The linkage of royalties to sales
has the advantage of not imposing on the transferee of the
technology liability for payment of royalties for goods that
have been produced but not sold. Parties wishing to use
this approach must decide whether the royalty is to be
based on the gross or on the net selling price. The latter

'The different methods of determining the price payable for technology
are considered in detail in the Licensing Guide for Developing Countries
(WIPO) and in Guidelines for Evaluation of Transfer of Technology
(UNIOO); see footnote 1 in chap. VI, "Type, quality and quantity of
goods".

method provides the possibility of excluding from the cal
culation of the royalty a number of items that are included
in the sales price but which are unrelated to the technol
ogy or already have been a source of profit for the
transferor. These might include, for example, packing ex
penses, taxes, transport and insurance costs, cost of raw
materials, and the percentage of the price covering the
royalties. The law of some countries may define the per
missible range of elements that may be included in the net
selling price. Furthennore, the parties may wish to stipu
late that the royalty is to be based on the fair market price
of the product. Such an approach may be used to guard
against a diminution in the level of the economic return
achieved by the transferor that would result were the
transferee to sell the products in question at a low price to
a party with whom the transferee had a special relation
ship. Various methods exist in turn for defining the fair
market price. Other questions raised by the linking of roy
alties to sales include the point of time when the product
is deemed sold and the time when the remittance of the
royalty becomes due.

36. [new paragraph] Another basis for the calculation
of royalties is to link royalties to profits obtained by the
transferee from the exploitation of the technology trans
ferred. Other approaches to the calculation of royalties in
clude minimum royalty arrangements, in which a minimum
payment is due irrespective of whether a given level of
production, sales or profits has been achieved, decreasing
royalty arrangements, in which the amount of the royalty
decreases as production or sales increase, and maximum
limits on the amount of royalties due. The use of certain of
these arrangements may, in some cases, be mandated, and,
in other cases, restricted, under the law of some countries.
For example, in some countries, minimum royalty arrange
ments may not be permitted when royalties are linked to
production, sales or profit, decreasing royalties might be
mandated, and maximum royalty limits imposed for certain
types of technology transfers. The attention of the parties
should also be directed to the question of which of the
parties is to be liable for payment of taxes on the royalties.
It should be noted that the laws of some countries regulate
this question (e.g., the parties may be required to stipulate
in the contract for the transfer of technology who is to pay
taxes).

37. [new paragraph] When considering whether to use
the lump-sum or the royalty method, the parties should
bear in mind, in addition to provisions of the applicable
law, that each method of price calculation may have certain
advantages and disadvantages in the light of the type of
transaction and the economic circumstances involved. If,
for example, royalties are payable over a long time, eco
nomic circumstances may change during this period affect
ing the volume of sales, and consequently the roya~ties

payable; in a joint venture in which the transferor IS a
partner, it might be considered that a royalty linked to sales
would be preferable to a lump-sum arrangement because of
the added motivation provided to the transferor to develop
sales. In some cases, it may be desirable to combine the
two methods (e.g., an initial lump-sum payment followed
by payment of royalties). The particular manner in which a
royalty arrangement is structured would likewise hav~ to
reflect the economic circumstances and contractual obhga-



Part Two. Studies and reports on specific subjects 131

tions involved. For example, if the licensor or technology
transferor is to assist in sales of the products resulting from
the transfer of the technology, caution might be advisable
in applying a decreasing royalties arrangement since such
an arrangement might have the unintended effect of dis
couraging the transferor from expending fully its efforts in
the direction of increasing sales. Where royalties are to be
paid, the parties would typically agree on a method of re
porting the variable data (e.g., volume of production, sales
or profits) which serve as the basis for calculating the roy
alty. Provision is usually made for the transferee to keep
certain records and for the transferor to be given an oppor
tunity to review those records.

38. [new paragraph] In negotiating the technology pric
ing clause, the question might arise whether any separate
fees should be payable for specific technical services and
assistance to be provided by the transferor of technology.
Such services and assistance may include, for example,
training programmes for the personnel of a patent or trade
mark licensee, technical experts furnished by the licensor
or transferor, various technical services relating to the pur
chase of capital goods, and management, planning, re
search and development services. Some countries have
provisions relating to that question.

F. Revision of price

39. [28] When multiple shipments are spread out over a
period of time, there may be a need to revise the price in
order to reflect changes in the underlying economic condi
tions. It may be agreed that a revision would occur at speci
fied points of time. Those points of time should be coordi
nated with the schedule for the fulfilment of the
countertrade commitment (e.g., the revision is to take place
four weeks prior to the commencement of a subperiod).

40. [29] Under another approach, it may be agreed that
a revision would take place in response to specified
changes in underlying economic conditions (e.g., an ex
change rate fluctuation beyond a certain percentage from a
reference rate in effect on the date the countertrade agree
ment was concluded or changes beyond an agreed thresh
old in specified components of production cost such as raw
materials or labour). Contractual provisions concerning
price revision due to a change in the value of the currency
in which the price is to be paid are mandatorily regulated
under some legal systems. The parties should, therefore,
examine whether a clause which they intend to include in
the countertrade agreement is permitted under the law of
the country of each party.

41. [30] Yet another approach is to provide for a price
revision at regular intervals (e.g., every six months), as
well as for unscheduled revisions in response to specified
changes in underlying economic conditions. In order to
limit the frequency of price revision, it could be agreed that
an unscheduled review could not take place within a speci
fied period of time following a review, or within a speci
fied period of time preceding a scheduled review. Yet an
other approach would be to set the price revision procedure
in motion upon the delivery of a specified portion of the
total quantity of goods to be purchased.

42. [31] The countertrade agreement might provide for
the price revision clause to apply only in cases where its
application would result in a revision exceeding a certain
percentage of the price.

43. [32] When the countertrade agreement contains a
price revision clause, the parties may wish to specify the
shipments to which the revised price is to apply. It may be
agreed, for example, that the applicable price for a given
shipment is the price in effect on the date the goods are
ordered or on the date the letter of credit is issued.

1. Reapplication of price clause

44. [33] The parties may stipulate in the countertrade
agreement that the price is to be revised through the use of
the same method as was employed to determine the initial
price (standards (paragraphs 11 to 20), negotiation (para
graphs 21 and 24), determination of price by a third person
(paragraphs 25 and 26) or determination of price by one
party (paragraph 27)).

2. Index clause

45. [34] The purpose of index clauses is to revise the
price of the countertrade goods by linking the price to the
levels of the prices of certain goods or services prevailing
on a certain date. Usually the linkage is to the price of raw
materials or services used in the production of the
countertrade goods. A change in the agreed indices auto
matically effects a change in the price. In formulating an
index clause, it is advisable to use an algebraic formula to
determine how changes in the specified indices are to be
reflected in the price. Several indices, with different
weightings given to each index, may be used in combina
tion in the formula in order to reflect the proportion of
different cost elements (e.g., materials or services) to the
total cost of the goods. Different indices may be contained
in a single formula to reflect the costs of different types of
materials and services. When the sources of the same cost
element (e.g., labour or energy) are in different countries,
different indices may be found in a single formula for that
cost element.

46. [35] Several factors may be relevant in deciding on
the indices to be used. The indices should be readily avail
able (e.g., they should be published at regular intervals).
They should be reliable. Indices published by recognized
bodies (such as chambers ofcommerce, or governmental or
intergovernmental agencies), may be selected. The parties
should exercise caution in using indices based on different
currencies in a formula, as changes in the relationships
between the currencies may affect the operation of the
formula in unintended ways.

47. [36] In some countries, particularly in developing
countries, the range of indices available for use in an index
clause may be limited. If an index is not available for a
particular element of costs, the parties may wish to use an
available index in respect of another element. It is advis
able to choose an element whose price is likely to fluctuate
in approximately the same proportions and at the same
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times as the actual element to be used. For example, in
cases where it is desired to provide an index for labour
costs, a consumer price index or cost-of-living index is
sometimes used if there is no wage index available.

3. Change in exchange rate of currency in which
price is payable

(a) Currency clause

48. [37] Under a currency clause, the price to be paid is
linked to an exchange rate between the currency in which
the price is to be paid and a certain other currency (referred
to as the "reference currency") determined at the time of
entering into the countertrade agreement. If this rate of
exchange has changed at the time of payment, the price to
be paid is increased or decreased in such a way that the
amount of the price in terms of the reference currency re
mains unchanged. For purposes of determining the applica
ble exchange rate, it may be desirable to adopt the time of
actual payment, rather than the time when the payment falls
due. If the latter time is adopted, the supplier may suffer a
loss if the purchaser delays payment. Alternatively, the
supplier may be given a choice between the exchange rate
prevailing at the time when payment falls due or that pre
vailing at the time of actual payment. It is advisable to
specify an exchange rate prevailing at a particular place.

49. [new paragraph] The intention of a currency clause
is typically to stabilize the international purchasing power of
the amount to be paid pursuant to the contract. Therefore, a
currency clause may not operate as intended if the exchange
rate between the currency in which the price is to be paid and
the reference currency is set by administrative decisions in
dependent of events taking place in the currency market.

50. [38] The reference currency should be stable. The
insecurity arising from the potential instability of a single

[NCN.9/362/Add.8]

reference currency may be reduced by reference to several
currencies. The contract may determine an arithmetic aver
age of the exchange rates between the currency in which
the price is payable and several other specified currencies,
and provide for revision of the price in accordance with
changes in this average.

(b) Unit-aJ-account clause

51. [39] If a unit-of-account clause is used, the price is
denominated in a monetary unit of account composed of
cumulative proportions of a number of selected currencies.
In contrast to a clause in which several currencies are used
(above, paragraph 50), the weighting given to each selected
currency of which such a monetary unit of account is com
posed is usually not the same, and greater weight is given to
currencies generally used in international trade. The unit of
account may be one that is established by an intergovern
mental institution or by agreement between two or more
States and that specifies the selected currencies making up
the unit and the relative weighting given to each currency
(e.g., Special Drawing Right (SDR), European Currency
Unit (ECU), or Unit of Account of the Preferential Trade
Area for Eastern and Southern African States (UAPTA». In
choosing a unit of account, the parties should consider
whether the relation between the currency in which the price
is payable and the unit of account can be easily determined
at the relevant times, i.e., at the time of entering into the
supply contract and at the time of actual payment.

52. [40] The value of a unit of account composed of a
basket of currencies is relatively stable, since the weakness
of one currency of which the unit of account is composed
is usually balanced by the strength of another currency.
The use of such a unit of account will therefore give sub
stantial protection against changes in exchange rates of the
currency in which the price is payable in relation to other
currencies.
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[Editorial note: The present draft chapter VIII is a
revision of draft chapter VIII, "Participation of third par
ties", published as document NCN.9IWG.IVIWP.511
Add.1. The note in square brackets at the beginning of
each paragraph indicates either the number under which
the paragraph appeared in document NCN.9IWG.IV/
WP.511Add.1 or that the paragraph is new. The revisions
of paragraphs that appeared in document NCN.9IWG.IV/
WP.51/Add.1 are in italics. An asterisk indicates the
place where text has been deleted without adding new lan
guage.

A. General remarks

1. [I] This chapter deals with cases in which a party,
instead of itself purchasing or supplying goods in a particu
lar direction, engages a third party to do so. Section B
discusses the case in which a party originally committed to
purchase goods engages a third party to make those pur
chases. Section C discusses the case in which a third party
is designated to supply goods.

2. [I] This chapter also discusses cases in which a sup
plier of goods in one direction does not assume a commit
ment to purchase goods in the other direction, but instead
a third-party purchaser assumes such a commitment from
the outset of the transaction; such cases are dealt with in
section D. Section D also discusses cases in which a pur
chaser of goods in one direction does not assume a com
mitment to supply goods in the other direction, but instead
a third-party supplier assumes such a commitment from the
outset.

[Some of the substance of paragraph 2 as it appeared in N
CN.9IWG.IVIWP.511Add.1 was moved to paragraph 3.]

3. [3] Cases in which the party committed to purchase
goods makes those purchases itself and then resells the
goods are not within the subject-matter of this chapter,
since those cases are not specific to countertrade. Various
restrictions that may be placed on the resale of countertrade
goods are discussed in chapter X.

B. Purchase of countertrade goods

4. [4] A party committed to purchase goods frequently
cannot use the goods to be purchased, or lacks the marketing
capacity or knowledge necessary to resell them. In these
cases the party committed to purchase may wish to engage
one or more third parties to make the purchases necessary to
fulfil the commitment. The third party may be, for example,
an end-user of the goods or a trading company specializing
in the purchase and resale of certain types of goods.

5. [new paragraph] This section discusses only cases
where the third party is to enter into a purchase contract
with the supplier. Not discussed are cases in which the
party committed to purchase engages a third person to
perform the service of locating persons to whom the goods
could be resold or the service of representing the commit
ted party in the resale of the goods. Such services per-

formed by a third person, which are not specific to
countertrade, do not affect the rights and obligations of the
parties under the countertrade agreement and are therefore
not a matter to be addressed in that agreement.

6. [5] A third-party purchaser who agrees to become
involved in the countertrade transaction makes a commit
ment to the party originally committed (i.e., only to the
party who engages the third party) to purchase goods from
the supplier within an agreed period of time. In some cases,
the third party also makes a commitment to the supplier to
enter into future contracts. Since the third party's commit
ment relates to the conclusion of future contracts, that com
mitment would address issues such as the type, quality,
quantity and price of the goods to be the subject of the
future contracts, period for fulfilment of the commitment,
restrictions on resale of the goods, security for perform
ance, liquidated damages or a penalty, and settlement of
disputes. While the third party's agreement to enter into a
future contract with the supplier may address the same type
of issues as are addressed in the countertrade agreement
between the supplier and the party originally committed,
the content of the solutions in the two agreements would
not necessarily be the same. Different solutions might be
adopted, for example, as to security for performance, liq
uidated damages or a penalty, the applicable law or the
settlement ofdisputes. (Implications of the commitment by
the third party are discussed below in paragraphs 17 and
18; the terms of the third party's commitment are discussed
below in paragraph 22.)

7. [6] When a third-party purchaser is to be engaged, it
is often the case that payment obligations under the supply
contracts in each direction are to be settled independently.
Such cases do not raise payment issues specific to
countertrade. It may be agreed, however, to link payment
in the two directions so that the proceeds of the supply
contract in one direction are used to pay for the supply
contract in the other direction. For a discussion of such
linked payment mechanisms, see chapter IX, "Payment",
paragraphs 68 and 76.

8. [7] Sometimes the parties to the countertrade agree
ment agree that the party making purchases beyond what is
required to liquidate its outstanding countertrade commit
ment will be allowed to have the excess fulfilment credit
counted towards fulfilment of countertrade commitments
that the purchaser may have to assume in the future. Alter
natively, a purchaser accumulating such excess fulfilment
credit may be permitted to transfer the excess fulfilment
credit to a third party (for a discussion of fulfilment credit,
see chapter IV, "Countertrade commitment", paragraphs
31 to 34). The transfer of the fulfilment credit to a third
party would entitle that third party to sell goods to the party
who originally granted the fulfilment credit and to reduce
any countertrade commitment by the amount of the trans
ferred fulfilment credit. Such a transfer may involve the
payment of a fee by the third party to the transferor of the
fulfilment credit. In some countries, special regulations
exist on the right of transfer of countertrade credit (e.g.,
restricting the types of exports that can generate transfer
able credits, the types of parties to whom countertrade
credit may be transferred, or the types of imports against
which transferred credits may be applied).
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1. Countertrade agreement

9. [8] When the parties at the outset of the transaction
foresee the possibility that the party committed to purchase
will wish to engage a third-party purchaser, it is advisable
to address that possibility in the countertrade agreement.
Provisions concerning a third-party purchaser are particu
larly advisable when, as described in the next paragraph,
the parties might have differing expectations as to whether
the purchaser is free to engage a third-party purchaser.

10. [new paragraph] If the countertrade agreement does
not address the participation of·a third-party purchaser in
the fulfilment of the countertrade commitment, the issue
may arise between the parties as to whether the party origi
nally committed to purchase is free to engage a third party
to make the purchases. The solution to the issue would in
many national laws be found in general principles of con
tract law, according to which a contract party is entitled to
involve a third party in the performance of a contractual
obligation without having to obtain the consent of the party
entitled to the performance. Consent, however, would be
required under those general principles if, in the circum
stances of the case, the party entitled to the performance
had a legitimate reason to insist that the obligation should
be performed by the party originally committed. Such a
legitimate reason might exist when, because of special
properties or capabilities of the obligated party, the per
formance of the obligation by a third party would in some
way diminish the value of the performance. For example,
the supplier of countertrade goods might consider that,
because of the reputation and existing resale network of the
party committed to purchase, the resale of the goods by that
party was essential for establishing a long-term place for
the goods in the market or for maintaining the market
image of the goods.

11. [9] The participation of third parties in the fulfil
ment of countertrade commitments may be subject to man
datory rules. Such rules may make the participation of
third parties subject to consent by the supplier, impose
guidelines as to the acceptability of third parties or require
governmental authorization of third-party participation. A
frequent reason for such restrictions is the desire to ensure
proper implementation of the countertrade transaction or
to prevent the marketing ofthe goods in traditional export
markets of the State in question.

(a) Selection of third party

12. [10] Clauses in the countertrade agreement permit
ting the engagement of third parties may be formulated in
such a way that the party originally committed to purchase
goods is free to select the third party. In such clauses it is
advisable to provide that notice of the engagement of a
third party must be given to the supplier in advance of the
purchases by the third party.

13. [11] Sometimes the countertrade agreement limits
the freedom of the party originally committed to purchase
goods to select the third party. Various types of limitations
may be used. For example, the countertrade agreement may
name the third party, list acceptable third parties, or stipu-

late the criteria to be followed in selecting the third party.
Where the countertrade agreement names the third party or
contains a short list of potential third parties, the
countertrade agreement may provide for the selection of
another party if the identified third parties are not in a
position to purchase the goods.

14. [12] Another way of limiting the freedom to select
a third party is to provide that the party originally commit
ted to purchase goods is not permitted to engage a third
party without the consent of the supplier. To expedite the
designation of the third party, it may be agreed that the
supplier will be deemed to have consented to the designa
tion unless an objection is raised within a specified period
of time. The countertrade agreement may indicate the type
ofinformation about a proposed third party that the party
originally committed to purchase is obligated to furnish to
the supplier (e.g., financial standing of the proposed third
party and type and quantity of goods to be purchased). In
order to limit the discretion of the supplier, the
countertrade agreement may identify the types of objec
tions that would be acceptable. Such acceptable objections
might be, for example, that the proposed third party is al
ready the supplier's trading partner, that the third party is
selling goods produced by competitors of the supplier, or
that the third party previously has failed to meet an obliga
tion owed to the supplier or has been involved in a dispute
with the supplier.

15. [13] The supplier may have various reasons for
wishing to limit the freedom of the party originally com
mitted to purchase in the selection of a third party. One
category of reasons is aimed at preventing the selection of
certain third parties. For example, restrictions may be de
signed to prevent sales to existing customers from being
counted towards fulfilment of the countertrade commit
ment, to prevent the engagement of persons active in a
particular market (e.g., because of existing distributorship
agreements in the market or because of rules applicable to
trade with that country), or to ensure that goods requiring
special precautions in their use are not purchased by parties
not trained to handle them. The other category of reasons
is aimed at bringing about the selection of certain third
parties. For example, a restriction may be designed to ob
tain the selection of a third party from a particular country
or market or of a third party with experience in particular
products or markets (e.g., because the supplier wishes to
introduce the goods in a market).

16. [14] The parties should bear in mind, however, that a
limitation on the purchaser's freedom to select a third party
may have disadvantages. For example, the party originally
committed to purchase goods might have to factor into the
costs of the transaction the risk that the fee charged by the
third party in connection with the purchase of the
countertrade goods (see below, paragraphs 30 to 36) might
be higher than fees charged by other third parties or the risk
that the third party will fail to make the purchases. The par
ties may agree that some of these risks will be assumed by
the supplier who insists on the selection of a particular third
party. For example, it may be agreed that the liability of the
party originally committed under the liquidated damages or
penalty clause would be reduced to the amount that that
party could recover from the third party.
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(b) Liability for fulfilment of countertrade commitment

17. [15] It is advisable for the parties to the countertrade
agreement to address in the countertrade agreement the
question of who would be liable to the supplier in the event
of a failure by the third party to make the purchases needed
to fulfil the countertrade commitment. The answer to that
question depends on whether the third party has made a
commitment to purchase goods only to the party engaging
the third party or whether the third party has also made a
commitment to the party who is to supply the goods (see
above, paragraph 6).

18. [16] When the third party's commitment is made
only to the party originally committed, the party originally
committed remains liable to the supplier for its
countertrade commitment even though the third party has
been engaged. When, however, the third party makes the
commitment both to the party originally committed and to
the supplier, two approaches with respect to the commit
ment of the party originally committed may be considered.
One approach is to stipulate in the countertrade agreement
that the commitment of the party originally committed to
purchase is to be maintained; in such a case, both the party
originally committed and the third party will be liable to
the supplier for the fulfilment of the commitment, and,
ultimately, the party originally committed and the third
party would settle the question of responsibility between
themselves pursuant to their contract. Such an approach
might be appropriate where the third party's commitment
to the supplier to conclude future purchase contracts is not
supported by the same guarantees as is the countertrade
commitment of the party originally committed, or where
the supplier has had no experience or has had unsatisfac
tory experience in dealing with the third party. The other
approach is to stipulate that, upon the assumption of the
commitment by the third party, the party originally com
mitted will be released from the countertrade commitment,
leaving only the third party liable to the supplier for the
conclusion of future contracts. In order to implement such
a substitution of the party liable to the supplier, the parties
may agree on a transfer of the countertrade commitment
from the party originally committed to the third party. The
general contract law of most countries contains rules on
transfers of contractual obligations that would be relevant
to a transfer of a countertrade commitment. An alternative
method of substituting the party liable to the supplier
would be for the party originally committed and the sup
plier to agree to terminate their countertrade commitment at
the moment the third party assumes a commitment to con
clude future contracts with the supplier. To ensure that the
original countertrade commitment is not terminated before
the third party's commitment becomes effective, it is advis
able to stipulate in the countertrade agreement that the ter
mination would not take effect until the third party's com
mitment had become effective.

19. [17] As noted below in paragraph 22, third parties
sometimes limit their commitment to a promise to exercise
"best efforts" to make the purchases. Where it is agreed
that the countertrade commitment of the party originally
committed is to be terminated when the third party commits
itself to enter into a future contract with the supplier, it
would be in the interest of the supplier to agree to such a

replacement of the party committed to purchase only if the
commitment of the third party is a commitment to actually
purchase goods rather than a "best efforts" type of commit
ment. If the third party were to make only a "best efforts"
commitment, the supplier would have limited assurance
that the conclusion of the supply contract would take place.

20. [18] Guarantees issued to support fulfilment of
countertrade commitments are normally formulated in such
a way that they cover only the obligation of the party origi
nally committed. Therefore, if the supplier wishes to have
the third party's commitment secured, it is advisable that
the countertrade agreement require that the guarantee be
modified or that a new guarantee be issued. It is also ad
visable that there be an indication of the consequences if
the guarantee cannot be modified or an appropriate new
guarantee cannot be procured.

2. Contractual relationship between party originally
commiued and third party

(a) Third party's commitment to purchase goods

21. [19] When the party originally committed to pur
chase intends to engage a third party to make the pur
chases, those two parties should reach an understanding as
to the type of commitment to be made by the third party.

22. [20] Two types of commitment by third parties to
parties originally committed are used in practice. One type
is a promise that, subject to the terms of the engagement of
the third party, the countertrade goods will actually be
purchased. The other type of commitment is a promise by
the third party that an effort will be made to purchase
goods without an assurance that the effort will be success
ful. The third party may not be willing to make a full
commitment because of uncertainty as to whether an end
user for the goods could be found or whether the purchase
price of the goods would be competitive. Such a promise
only to make an effort may be described by terms such as
"serious intention", "best endeavours", "best efforts", or
"good-faith efforts" or by a clause to the effect that the
third party will purchase the goods if an end-user for the
goods can be found. If the third party fails to purchase the
goods, it can exonerate itself from the consequences of the
failure merely by showing a good faith effort to carry out
its mandate. The party originally committed to purchase the
goods may find the participation of the third party on a
"best efforts" basis acceptable if there is reason to expect
that the third party will fulfil the mandate (e.g., because of
the third party's record or because the anticipated purchase
and resale prices are likely to make the purchase commer
cially attractive).

23. [21] Sometimes the terms of the contract engaging
the third party require the third party to make a commit
ment directly to the supplier to conclude future contracts
(see above, paragraphs 6 and 17).

24. [22] The terms under which the third party is en
gaged should be coordinated with the terms of the
countertrade agreement. The need for coordination exists in
particular with respect to the type, quality, quantity and
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price of the countertrade goods. A problem may arise, for
example, if the third party commits itself to purchase goods
of a standard quality at a world market price, while the
countertrade agreement specifies a different level of quality
or price. In such a case, it may occur that the supplier
makes available goods that conform to the countertrade
agreement but that the third party is justified in refusing to
purchase because the goods do not conform to the terms of
the contract between the party originally committed and the
third party. That would leave the party originally commit
ted to purchase liable to the supplier for non-fulfilment of
the countertrade commitment without the possibility of
indemnification from the third party.

25. [23] Furthermore, a problem may arise when the
countertrade agreement does not contain an assurance as to
the availability of the goods but the third party, relying on
its contract with the party originally committed, expects the
goods to be made available. When such inconsistency ex
ists, the party engaging the third party may be liable to the
third party for a failure on the part of the supplier to make
the goods available.

26. [24] When the countertrade agreement and the terms
of the engagement of the third party both contain an assur
ance as to the availability of goods, the party originally
committed may be liable to the third party for a failure by
the supplier to make the goods available. In such a case, the
party originally committed would be interested in making
the assurance of the availability of the goods subject to a
liquidated damages or penalty clause or secured by a
guarantee.

27. [25] It is advisable for the contract by which the
third party is engaged to reflect any restriction on the resale
of goods set out in the countertrade agreement. Otherwise,
the party originally committed to purchase may be liable
for a resale of the goods by the third party in violation of
a restriction set out in the countertrade agreement without
the benefit of indemnification from the third party.

28. [26] In some cases, the party originally committed
may wish to have an opportunity to make alternative ar
rangements to· fulfil the countertrade commitment in the
event that the third party fails to make the necessary pur
chases. This could be achieved by setting a deadline for
purchases to be made by the third party that precedes the
deadline for the fulfilment of the countertrade commitment
that is binding upon the party originally committed. If the
party originally committed wishes to have such an oppor
tunity, it would be advisable, in negotiating the
countertrade agreement, to ensure that the fulfilment period
is of a sufficient length so as to allow the third party ad
equate time to make the purchases, as well as to allow time
for alternative arrangements to be made should the third
party fail to make those purchases.

29. [27] It is advisable to make it clear in the· contract
for the engagement of the third party whether it is up to the
third party to carry out all aspects of the negotiation with
the supplier relating to the conclusion of the future con
tract, or whether the party originally committed to purchase
the goods should participate in some way in the conclusion
or performance of the contract. .It may be provided, for

example, that the party originally committed to purchase
must approve or at least be informed of a particular aspect
of the purchase of the goods (e.g., the price or the destina
tion of the goods).

(b) Third party's fee

30. [28] In return for the third party's commitment to
purchase goods, the party originally committed may have
to pay a fee to the third party. A fee, to be agreed upon in
the contract between the party originally committed and
the third party, is normally required when the price of
goods to be purchased by the third party is not competitive
and the resale of the goods would therefore not be profit
able to the third party without the payment of a fee. Such
a fee is referred to in practice by expressions such as "com
mission", "disagio", "subsidy", "discount", "premium", or
"compensation". The amount of the fee would depend in
particular on the demand for the type of goods in question
and on the expected· difference between the purchase price
and the resale price of the goods. The amount of the fee
may also be affected by the cost of any guarantee that the
third party would have to procure to cover its liability ei
ther to the party originally committed or to the supplier, or
to both, for a failure to make the necessary purchases.

31. [new paragraph] When a governmental agency is
engaging a third party to purchase goods or when a govern
mental agency is being engaged to purchase goods, in some
jurisdictions mandatory restrictions apply to the payment
of a fee by or to the governmental agency.

32. [29] The fee may be calculated as a percentage of the
price of the purchases to be effected by the third party or as
an absolute amount per unit or quantity of goods. Sometimes
a combination of the two methods is used. If the fee is cal
culated as a percentage of the price of the goods, it is advis
able for the parties to be clear as to the amount on the basis
of which the fee is to be calculated (e.g., whether any trans
port or insurance costs form part of that price).

33. [30] At the time the third party is engaged to con
clude the future supply contracts, it may be difficult, due to
price fluctuations, to predict the resale price. The parties
may therefore provide for a variable fee, to be determined
on the basis of the actual difference between the prices,
increased by an agreed percentage or amount to cover the
third party's costs. Depending upon the underlying com
mercial circumstances, the parties may wish to consider the
possibility that the resale price might rise to a level at
which the resale of the goods is profitable for the third
party. If this possibility is taken into account, the third
party would have to pay an amount to the party originally
committed to purchase the goods corresponding to the ex
tent to which the actual resale price increased above the
anticipated resale price. Such an amount due from the third
party is sometimes referred to as a "negative disagio".

34. [31] It is advisable to specify the point of time when
the fee becomes due. It may be provided, for example, that
the fee becomes due when the third party is engaged, upon
the conclusion of the supply contract between the supplier
and the third party, upon the opening of a letter of credit on
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the instructions of the third party in favour of the supplier,
or at the time of payment by the third party to the supplier.
Sometimes it is agreed that specified percentages of the fee
are payable at different points of time. For example, it may
be agreed that a certain percentage of the fee is payable
upon the engagement of the third party, a certain percent
age upon the conclusion of the contract between the third
party and the supplier, and the remainder upon payment by
the third party for the goods. When the fee is to be paid
subsequent to the conclusion of the contract between the
party originally committed and the third party, the third
party may request a bank guarantee to secure the obligation
to pay the fee.

35. [32] It is advisable for the contract engaging the
third party to stipulate whether the contractual relationship
between the third party and the party originally committed
would be affected by a termination or reduction of the
countertrade commitment of the party originally commit
ted. A termination or reduction of the countertrade commit
ment may result, for example, from the termination of the
export contract (see chapter XIII, "Failure to complete
countertrade transaction", paragraph _). The third party
may be interested in completing the purchase and earning
the fee irrespective of the fate of the countertrade commit
ment of the party originally committed, particularly when
expenses have been incurred in locating an end-user, when
an end-user has been promised the goods or when the
goods have actually been purchased and resold. The party
engaging the third party, on the other hand, may be inter
ested in being able to terminate the engagement of the third
party in the event that the countertrade commitment is ter
minated.

36. [new paragraph] Sometimes it is agreed that the
payment of the fee is to be shared by the party committed
to purchase and the supplier. In such a case, the details
concerning the sharing, including any limit to the costs to
be borne by the supplier, should be dealt with in the
countertrade agreement.

(c) "Hold-harmless" clause

37. [33] The party originally committed to purchase
goods may be liable to the party to whom that commitment
is owed when the third party fails to make the anticipated
purchases (see above, paragraphs 17 and 18). A party
originally committed to purchase goods engaging a third
party may therefore wish to include in its contract with the
third party a "hold-harmless" clause. According to such a
clause, the third party would have to indemnify the party
originally committed to purchase for any liability to the
supplier resulting from non-fulfilment of the countertrade
commitment for reasons imputable to the third party. The
parties may also stipulate that the "hold-harmless" clause
would protect the party originally committed to purchase
goods in the event of a violation by the third party of a
restriction on the resale of the goods set out in the
countertrade agreement and reflected in the contract engag
ing the third party. It may be agreed that the party origi
nally committed to purchase the goods is to give the third
party notice when a claim is raised that may result in the
third party's liability under the "hold-harmless" clause.

(d) Exclusivity of third party's mandate

38. [34] It is advisable for the party originally commit
ted and the third party to indicate in their contract whether
the third party is to be the only party engaged or whether
the party originally committed reserves the right to engage
an additional third party for the purpose of fulfilling the
same countertrade commitment. A third party could be
given an exclusive mandate with respect to all the pur
chases to be made in fulfilment of the countertrade com
mitment or exclusivity could be given only with respect to
a particular type of goods, a particular supplier, or a par
ticular territory where the goods are to be purchased or
resold.

39. [35] When the third party is given an exclusive
mandate, the party originally committed may wish to re
serve the right to declare the mandate as non-exclusive if
by a specified time before the end of the fulfilment period
the third party has not purchased an agreed quantity of
goods.

40. [36] When the quantity of goods to be purchased is
particularly large, it might be agreed that during a specified
period of time the third party is not permitted to purchase
the same type of goods from other sources. A rationale for
such a restriction may be the desire to avoid a temporary
oversupply in the market in which the third party plans to
resell the goods, or a desire to compel the third party to
concentrate its efforts on the fulfilment of the commitment
in question.

C. Supply of countertrade goods

41. [37] Sometimes, a party who purchases goods in
one direction does not supply goods in the other direction.
Instead, one or more third parties are designated to supply
the goods. There are two types of transactions in which
such an approach may be used. One type is a transaction in
which the party purchasing goods in one direction assumes
a commitment for the supply of goods in the other direc
tion, but because of difficulties in making the agreed
goods available designates a third party to supply the
agreed goods. The other type is an indirect offset transac
tion as described in chapter 11, "Scope and terminology of
Legal Guide", paragraph 17. In indirect offset transactions
it is foreseen at the time of the conclusion of the export
contract and of the countertrade agreement that the im
porter (often a governmental agency) will not counter
export goods and that the party committed to counter
import will have to locate third parties willing to supply
goods. Those third parties are normally not bound by
any commitment to conclude supply contracts with the
counter-importer.

42. [38] In a transaction involving a third-party sup
plier, payment obligations under the supply contracts in the
two directions are often settled independently. Payment in
such a manner does not raise issues specific to counter
trade. However, issues specific to countertrade do arise
when the parties decide to link payment in the two direc
tions so that the proceeds of the supply contract in one
direction are used to pay for the supply contract in the other
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direction. For a discussion of such linked payment
mechanisms, see chapter IX, "Payment", paragraphs 68, 75
and 76.

43. [39] When the possibility exists that a third party
may be involved in the supply of goods, it is advisable for
the countertrade agreement to address the means by which
the third party supplier is to be selected and the conse
quences of a failure by the third party to make the agreed
goods available.

44. [40] Different approaches may be used for the selec
tion of the third party supplier. One approach is for the
countertrade agreement to name the third party. Another
approach is for the countertrade agreement to stipulate that
the third party supplier is to be agreed upon at a later date.
Yet another approach is to leave the selection of the third
party to one of the parties to the countertrade agreement.

1. Selection of third party by party committed
to purchase

45. [41] It often occurs in offset transactions that the
selection of the third party supplier is left to the party com
mitted to purchase. That selection may be restricted by
guidelines established in the countertrade agreement re
quiring the selection of suppliers from particular geo
graphical regions or industrial sectors, or of suppliers of
specific types of products or services. Such guidelines are
referred to in chapter IV, "Countertrade commitment,"
paragraph 28.

46. [42] When the party committed to purchase is to
select the third-party supplier, it is advisable to clarify in
the countertrade agreement the effect of a failure by a
potential third-party supplier to conclude a supply contract.
When the selection is to be made from a large number of
potential suppliers, it may be stipulated that the refusal by
a potential third-party supplier would not result in a release
from the commitment to purchase. When the third-party
supplier is to be selected from a list of identified suppliers,
it may be agreed that a refusal by all the suppliers on the
list to conclude a supply contract in conformity with the
terms of the countertrade agreement would release the
party committed to purchase from its commitment. (For a
further discussion of release from the countertrade commit
ment, see chapter XIII, "Failure to complete countertrade
transaction", section B.)

2. Selection of third party by party committed to supply

47. [43] In some cases, the selection of third-party sup
pliers is left to the party who has a right under the
countertrade agreement to supply goods. This may be the
case when the party purchasing goods in one direction does
not engage in the sale of goods that are to be supplied in
the other direction (e.g., when a government agency pur
chases goods in an offset transaction), does not have goods
of interest to the party committed to purchase, or is uncer
tain as to whether it will have suitable goods at the time the
supply contract is to be concluded and therefore wishes to
have the option of designating a third-party supplier.

48. [new paragraph] The party committed to supply
may be left free to designate the third-party supplier. This
may be the case, for example, if the countertrade goods are
of a standard quality and readily available. Alternatively,
the countertrade agreement may provide guidelines within
which the party committed to supply goods may designate
the third-party supplier or the countertrade agreement may
list the potential third-party suppliers. The party committed
to purchase may wish to include in the countertrade agree
ment a clause providing that purchasing from a third party
should not cause additional costs to the party committed to
purchase.

49. [44] When the selection of the third-party supplier is
left to the party originally committed to supply goods, the
parties may provide in the countertrade agreement that the
third party must be in a position to make available goods
that conform to the terms of the countertrade agreement. It
is advisable for the countertrade agreement to be clear as to
the consequences of a failure by the third party to make the
agreed goods available. It may be agreed that such a failure
would release the party committed to purchase from the
countertrade commitment to the extent that the third party
failed to make goods available, or it may be agreed that a
new supplier would be selected. When the obligation of the
party originally committed to supply is supported by a
liquidated damages or penalty clause, or by a guarantee, it
may be clarified that a failure by the third party to make
the goods available would entitle the party committed to
purchase to payment under the liquidated damages or pen
alty clause or under the guarantee. *

50. [new paragraph] It is advisable that the obligations
assumed by the third party are coordinated with the obliga
tions under the countertrade agreement of the party origi
nally committed to supply. This is particularly important
with respect to the obligations as to the quality, quantity or
price of goods to be delivered, a guarantee of availability
of goods, or liquidated damages or a penalty for a failure
to make the goods available. The purpose of the coordina
tion is to ensure that the goods offered by the third party to
the party committed to purchase would be in accordance
with the countertrade agreement. If, for example, the third
party does not make available goods that meet the level of
quality stipulated in the countertrade agreement and a sup
ply contract is therefore not entered into, the party origi
nally committed to supply would be liable under the
countertrade agreement and the party committed to pur
chase may be released from the countertrade commitment.

51. [new paragraph] The contract between the party
originally committed to supply and the third party may
include a "hold-harmless" clause, whereby the third party
agrees to indemnify the party originally committed to sup
ply for the liquidated damages ora penalty that might have
to be paid under the countertrade agreement as a result of
a failure of the third party to make the agreed goods avail
able.

52. [new paragraph] In some transactions, the party
originally committed to supply and the third-party supplier
agree that a commission will be paid by the third-party
supplier to the party originally committed for the opportu
nity to market goods.
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D. Multi-party countertrade

53. [45] There are three types of countertrade transac
tions that involve more than two parties but are distinct
from the transactions covered in sections B and C of this
chapter.

54. [46] One type is a tripartite transaction in which a
party who supplies goods in one direction does not, at any
point in the transaction, make a commitment to purchase
goods in the other direction; instead, that commitment to
purchase is assumed from the outset by a third party. By
contrast, section B covers cases in which a party, after
having assumed a commitment to purchase goods, engages
a third party to make those purchases. A tripartite structure
of this first type may be used, for example, in a buy-back
transaction in which the exporter of the production facility
does not wish to become involved in the purchase of the
resultant products and there is a need, in order to secure
financing, to have, at the outset, a third party committed to
purchase those products. A tripartite transaction of this type
may be initiated through the conclusion by the three parties
of an agreement stipulating their commitments to enter into
the future supply contracts and then to conclude the supply
contracts in the two directions. Another approach is for the
exporter and the importer to conclude a contract for the
supply of goods in one direction, while at the same time the
third-party purchaser (counter-importer) and the counter
exporter enter into a commitment to conclude a future
contract for the supply of goods in the other direction.

55. [47] A second type of multi-party transaction is a
tripartite arrangement in which a party who purchases
goods in one direction does not, at any point in the trans
action, assume a commitment to supply goods in the other
direction; instead, a third-party supplier assumes, at the
outset, a commitment to supply goods. This type of tripar
tite transaction is distinct from the two types of transactions
covered in section C: transactions in which a party, after
having assumed a commitment to supply goods, designates
a third party to supply those goods, and indirect offset
transactions, in which the counter-importer makes a com
mitment to the importer to negotiate supply contracts with
potential suppliers who have not made a commitment to
conclude supply contracts with the counter-importer. One
contractual approach for this type of tripartite transactions
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is for the three parties to conclude an agreement stipulating
their commitments to enter into the future supply contracts
and then to conclude the supply contracts in the two direc
tions. Another approach is for the exporter and the importer
to conclude a contract in one direction simultaneously with
the assumption by the third-party .purchaser (counter
importer) and the counter-exporter of a commitment to
conclude a future contract for the supply of goods in the
other direction.

56. [48] In many cases, a feature of the tripartite trans
actions described in the previous two paragraphs is the
linkage of payments for the supply contracts in the two
directions. The use of such linked payment mechanisms is
discussed in chapter IX, "Payment", paragraphs 68, 75
and 76.

57. [49] In a third type of multi-party transaction, the
supply contract in one direction is concluded by one set of
parties and the supply contract in the other direction is
concluded by two other parties. Such a four-party
countertrade transaction may be established when the par
ties to a contract for the supply of goods in one direction
are not themselves in a position to conclude a supply con
tract in the other direction but are interested in the conclu
sion of such a supply contract. There may be interest in
such an arrangement because the conclusion of the second
supply contract would enable the parties to link payments
for the contracts in the two directions so as to avoid or
reduce cross-border currency transfers (linkage of pay
ments in four-party transactions is discussed in chapter IX,
"Payment", paragraphs 69, 75 and 77). Another reason for
being interested in such an arrangement may be that the
supply of goods in one direction is subject to a mandatory
requirement of a purchase of goods in the other direction.

58. [new paragraph] It is advisable. for the parties to
consider at the outset of the transaction the question
whether the failure to conclude or perform one of the sup
ply contracts should have an effect on the obligation to
conclude or perform another supply contract. This question
is discussed in chapter XIII, "Failure to complete
countertrade transaction", section E. For a discussion of
interdependence between supply contracts when the parties
have agreed on linked payments, see chapter IX, para
graphs 72 and 73.
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[Editorial note: The present draft chapter is a revision
of draft chapter IX, "Payment", published as document
NCN.9/332/Add.6. The note in square brackets at the begin
ning of each paragraph indicates either the number under
which the paragraph appeared in document AlCN.9/332/
Add.6 or that the paragraph is new. The revisions of para
graphs that appeared in document NCN.9/332/Add.6 are in
italics.]

A. General remarks

1. [1] The parties may decide that the payment obliga
tion under the supply contract in one direction is to be
liquidated independently from the payment obligation un
der the supply contract in the other direction. When pay
ments are independent, the payment under each supply
contract is made in a way that is used in trade generally,
such as payment on open account, payment against docu
ments, or letters of credit. Alternatively, the parties may
decide to link payment so that the proceeds generated by
the contract in one direction would be used to pay for the
contract in the other direction, thus allowing the transfer of
funds between the parties to be avoided or reduced. The
legal guide discusses only linked payment arrangements. It
does not discuss independent payment arrangements since
they do not raise issues specific to countertrade.

2. [2] One reason the parties may have for linking pay
ments is the possibility that it would be difficult for a party

to effect payment in the agreed currency. Another reason
may be to ensure that the proceeds generated by the ship
ment in one direction would be used to pay for the ship
ment in the other direction. Payment mechanisms designed
to meet such needs include retention of funds by the im
porter (below, paragraphs 9 to 13), blocking funds paid
under the export contract through blocked accounts or
crossed letters of credit to secure their availability to pay
for the counter-export contract (below, paragraphs 14 to
37), and setoff of countervailing claims for payment (be
low, paragraphs 38 to 57).

3. [3] An aspect of linked payment mechanisms to be
considered is the financing costs that result from the fact
that linked payment mechanisms immobilize the proceeds
of shipments made by the parties. The longer the interval
between the time the proceeds are generated by the contract
in one direction and the time those proceeds are used to pay
for the contract in the other direction, the greater the fi
nancing costs are likely to be.

4. [new paragraph] A characteristic of linked payment
mechanisms is the security they provide to the party who
has received goods first in that the funds to pay for those
goods are not placed at the disposal of the party who has
supplied those goods but are reserved to pay for goods
subseqently to be supplied in the other direction. This fact
may make it easier for that party to obtain a loan to finance
its deliveries. The source of financing is often the bank that
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is holding the funds to be used for paying subsequent de
liveries or the bank that is administering a setoff of
countervailing claims for payment.

5. [new paragraph] On the other hand, the party who is
the first one to deliver goods, or who has delivered more
goods than it has received, faces the risk that it will have to
wait for an uncertain period of time before goods of the
agreed quality are made available for purchase in return or,
if such goods are not made available, that the proceeds from
the deliveries that that party had made are released to pay for
those deliveries. Because of this risk, a bank may be reluc
tant or unwilling to finance a delivery of goods if payment
for those goods is to be deferred until the goods are pur
chased in return. As a result, in large-scale and long-term
projects such as buy-back or indirect offset transactions it is
less likely that a linked payment mechanism will be used.

6. [4] The parties may wish to consider the possibility
that hindrances might arise in carrying out the linked pay
ments. For example, a creditor of one of the countertrade
parties might obtain a court order to seize proceeds of a
supply contract, the bank holding the funds might become
insolvent, or a payment may be prevented because of su
pervening banking or foreign exchange regulations. Those
cases could result in the freezing of the payment mecha
nism until the claim against the countertrade party was
adjudicated, the bank became solvent or the regulations
were lifted, as the case may be. A factor in assessing this
risk is the degree of protection the law applicable to the
payment mechanism affords against such external circum
stances. Furthermore, the longer funds are held in the pay
ment mechanism, or claims for payment wait to be set off,
the greater the risk that such hindrances might arise.

7. [5] It should be noted that payment mechanisms may
require governmental authorization if they involve a delay
in or an absence of repatriation of the proceeds of a supply
contract, the holding of funds abroad or the holding of a
domestic account in a foreign currency.

8. [new paragraph] It is advisable that the parties agree
on the details of the linked payment mechanism in the
countertrade agreement. Depending on the type of the pay
ment mechanism chosen, individual supply contracts may
have to contain clauses implementing the method of pay
ment agreed upon in the countertrade agreement.

B. Retention of funds by importer

9. [6] Sometimes it is agreed that the shipment in a par
ticular direction (export contract) is to precede the shipment
in the other direction (counter-export contract), and that the
proceeds of the export contract are to be used to pay for the
subsequent counter-export. Such cases are sometImes re
ferred to as "advance purchase" in view of the fact that the
importer is to purchase goods in advance in order to generate
financing for the counter-export contract. In such cases, the
parties may agree that the proceeds of the export contract
will be held under the control of the importer until payment
under the counter-export contract becomes due.

10. [7] A consideration as to the acceptability of such an
arrangement would be the exporter's confidence that the

importer will hold the funds in accordance with the
countertrade agreement. Such confidence is more likely to
exist when the parties have an established relationship.
Another consideration is the risk that the importer will
become insolvent or that the funds in the hands of the
importer will be subject to a third-party claim. Under ordi
nary circumstances the claim of the exporter would have no
priority over that of another creditor of the importer. In
some legal systems, the funds may enjoy a degree of pro
tection against the claims of third parties if the agreement
concerning the retention of funds places the importer in a
fiduciary position with respect to the funds. For example,
in common law systems, this might be done by establishing
a "trust" in which the importer acts as the "trustee" of the
funds. Fiduciary mechanisms available in some other legal
systems may offer similar protection.

11. [8] Furthermore, a disagreement may arise over the
type, quality or price of counter-export goods if the
countertrade agreement does not specify the type of goods
to be counter-exported, or if no standard exists to measure
the quality of the type of goods agreed upon. The possibil
ity of such a disagreement increases the risk that for an
unacceptable period of time the retained funds will neither
be put to the intended use nor released to the exporter.
When the parties are able to specify the type of goods, a
consideration affecting the acceptability of retention of
funds by the importer may be the length of time required
to make the counter-export goods available. Retention of
funds by the importer might be more acceptable when the
goods to be purchased with the retained funds are available
in stock and can be shipped quickly, and less acceptable
when the goods have to be specially manufactured.

12. [9] An appropriate balance needs to be established
between two opposing objectives. One objective is to as
sure the exporter access to the funds if the counter-export
did not take place. The other objective is to assure the
importer that the funds will not be transferred to the ex
porter, at least not the full amount, if the exporter is in
breach of the commitment under the countertrade agree
ment to counter-import. The first objective may be ad
vanced by fixing a date by which the funds have to be
transferred to the exporter in the event the counter-export
has not taken place. The second objective may be advanced
by authorizing the importer to deduct any liquidated dam
ages or penalty that may be due to the importer for the
exporter's breach of the countertrade commitment before
the funds are transferred to the exporter.

13. [10] Depending upon the length of time the funds
are to be retained under the control of the importer, the
parties may wish to consider providing in the countertrade
agreement for the payment of interest in favour of the ex
porter. If they do so, the parties may stipulate the manner
in which the funds are to be deposited so as to earn interest
at the most favourable rate.

C. Blocking of funds

1. General remarks

14. [11] When the exporter does not wish to leave the
funds generated by the export contract under the control of
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the importer, the parties may wish to use another payment
mechanism designed to ensure that the proceeds of the first
shipment are used for the intended purpose. The legal
guide addresses two mechanisms of this type: blocked ac
counts and crossed letters of credit.

15. [12] When the parties opt for a blocked account, they
agree that the importer's payment is to be deposited in an
account at a financial institution agreed upon by the parties
and that the use and release of the money will be subject to
certain conditions. After the funds have been deposited in
the account, the importer counter-exports and obtains pay
ment from those funds by presentation of agreed upon docu
mentation evidencing the performance of the counter-export
contract to the institution administering the account. Ac
counts of this nature have been referred to as "escrow",
"trust", "special", "fiduciary" or "blocked" accounts. The
expression "blocked account" is used here in order to avoid
unintended references to particular varieties of such ac
counts that may be encountered in different legal systems.

16. [13] When the parties opt for crossed letters of
credit, the importer opens a letter of credit to cover pay
ment for the export contract ("export letter of credit"). The
export letter of credit then serves as the basis for the issu
ance of a letter of credit to pay for the counter-export con
tract ("counter-export letter of credit"). Pursuant to the in
structions of the parties, the proceeds of the export letter of
credit are blocked in order to cover the counter-export let
ter of credit. The export letter of credit is liquidated when
the exporter presents the required documents, including an
irrevocable instruction that the proceeds should be used to
cover payment under the counter-export letter of credit.
Payment under the counter-export letter of credit, which is
funded by the export letter of credit, is effected upon pres
entation of the required documents by the counter-exporter.

17. [14] A blocked account or crossed letters of credit
may be used when the importer does not wish to ship the
counter-export goods until the availability of funds to pay
for those goods is secured. In such "advance purchase"
arrangements, both blocked accounts and crossed letters of
credit provide security that the funds generated by the ship
ment in one direction, specifically designated to occur first,
would be used to pay for the subsequent shipment in the
other direction.

18. [15] The financial drawbacks of blocking funds may
be mitigated to some degree if interest accrues on the
blocked funds. A bank holding funds designated for paying
letters of credit may be less inclined to pay interest than a
bank holding funds in a blocked account. For this reason, a
blocked account may provide an interest-bearing vehicle f~r
holding excess funds in anticipation of future orders. ThiS
may be helpful in cases where the parties are not certain at
the outset as to whether all the proceeds generated by the
export will be needed to pay for the counter-export.

2. Blocked accounts

19. [16] Some legal systems provide special legal re
gimes for blocked accounts if they are established in a
particular legal form (e.g., "trust" account or "compte

jiduciaire"). In those legal systems, a blocked account
would be subject to general contract law if it is not estab
lished in such a particular form. When a special legal re
gime is applicable, the holder of the funds is subject to
special fiduciary obligations with respect to the disposition
of the funds and the funds may enjoy a degree of protection
against seizure by third-party creditors.

20. [17] Contractual provisions outlining the agreement
of the parties on the blocked account will be found in the
countertrade agreement. In addition, an agreement will
have to be concluded between the bank and one or more of
the countertrade .parties ("blocked account agreement",
below, paragraphs 26 to 30). The provisions in the supply
contracts concerning the blocked account will normally be
limited to identifying the account to be used for payment.

(a) Countertrade agreement

(i) Location of account

21. [18] The parties should consider stipulating in the
countertrade agreement the location of the account, by
identifying the bank, by indicating the country in which the
account is to be opened or by providing some other crite
rion for the selection of the bank. The choice of possible
locations of the account may be limited if the national law
of the party whose shipment generated the funds restricts
the right to hold currency abroad. In such a case the choice
may be limited to establishing the account with a bank
located in that party's country.

22. [19] When the parties have a choice as to the location
of the bank, they should bear in mind that the location of the
account may determine the law applicable to the account.
The suitability of the applicable law in a given location may
be assessed in view of the security provided to the parties
that the fiduciary obligations of the bank will be properly
exercised. Furthermore, it is desirable that the applicable
legal regime provide some protection against interference by
a third-party creditor of one of the parties. As noted above in
paragraph 19, a degree of protection may be available under
some legal systems against claims of third persons.

(ii) Operation of blocked account

23. [20] It is advisable that the countertrade agreement
contain certain basic provisions to be incorporated in the
blocked account agreement with the bank. Such provisions
enable each party, upon agreeing to the use of a blocked
account, to establish that the account will have the features
it considers important. These provisions concern, in par
ticular, procedures for the transfer of funds into the ac
count, documentary requirements for transfer of funds out
of the account (e.g., payment request using a prescribed
form, bill of lading or other shipping document, certificate
of quality) and interest. In addressing the contents of the
blocked account agreement in the countertrade agreement,
the parties should be aware that the bank is likely t? be
accustomed to handling blocked accounts on the baSIS of
contract forms or standard conditions.

24. [21] The countertrade agreement may provide that
payments into the account would be made through a letter
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of credit opened by the importer in favour of the exporter.
It may also be agreed that disbursement of the funds held
in the account would be carried out through a letter of
credit opened by the counter-importer in favour of the
counter-exporter. In such cases it is advisable that the
countertrade agreement specify the instructions to be given
to the issuing banks and the documents to be presented
under the letters of credit. For example, the beneficiary
would be required to present, along with documents evi
dencing shipment, an irrevocable instruction that the pro
ceeds should be deposited in the blocked account.

(iii) Other issues

25. [22] It is advisable that the countertrade agreement
address issues such as amount of funds to be blocked, inter
est, transfer of unused or excess funds, and any supplemen
tary payments (for a discussion of various issues common to
linked payment mechanisms that might be dealt with in the
countertrade agreement, see below, paragraphs 58 to 65).

(b) Blocked account agreement

26. [23] The blocked account agreement would contain
instructions to the bank and specify the actions to be taken
by the trading parties and by the bank, as well as other
provisions concerning the operation of the blocked ac
count. The blocked account agreement would also address
issues such as interest and bank charges, and the manner in
which trading parties may verify the accuracy of interest
calculations and other actions taken by the bank in admin
istering the account. It is important to ensure that the
blocked account agreement is consistent with the provi
sions in the countertrade agreement concerning the blocked
account.

(i) Parties

27. [24] The blocked account agreement will be con
cluded between the bank holding the account and one or
more of the countertrade parties. In some cases, an addi
tional bank may be a signatory to the blocked account
agreement. That may occur where the funds to be paid into
the account are to be channelled, by agreement or by man
datory law, through a particular bank. Some national laws
require that a blocked account established abroad be held in
the name of its central bank and that that bank be a party
to the blocked account agreement. In multi-party
countertrade situations where the counter-exporter or coun
ter-importer is distinct from the exporter and importer, the
additional trading party may also be party to the blocked
account agreement.

(ii) Transfer of funds into and out of account

28. [25] The blocked account agreement would set out
procedures customarily used by the bank in administering
a blocked account. It is advisable that the parties make sure
that their agreement as to the manner in which the funds
are to be paid into the account and disbursed from the
account to the counter-exporter (see above, paragraphs 23
and 24) is reflected in the blocked account agreement. It
may be useful to indicate whether partial drawings are
permitted, the manner in which the amount to be paid is to
be determined (e.g., on the basis of the face value of the

invoice) and whether notification of payment requests
would be made to the party that deposited funds in the
account. The blocked account agreement would also de
scribe the conditions under which excess or unused funds
should be transferred to the exporter, or applied according
to its instructions (see below, paragraphs 62 and 63). In the
latter case, the blocked account agreement may indicate the
terms on which funds would be held before instructions are
received from the exporter.

29. [26] It should be noted that the bank holding the
blocked funds may require that its responsibility be limited
to examining the conformity of the documents included in
the counter-exporter's request for payment with the agreed
upon requirements, rather than ascertaining whether the
underlying contract has been performed. The bank may
also require that the counter-exporter, who will be paid
from the account, indemnify the bank against costs, claims,
expenses (other than normal administrative and operating
expenses) and liabilities which the bank may incur in con
nection with the blocked account.

(iii) Duration and closing of account

30. [27] In order to ensure the availability of the
blocked account for the necessary period of time, the
blocked agreement should specify that the account will
remain open until a certain date or for a period of time
following the entry into force of the countertrade agree
ment. The parties may wish to provide that the blocked
account would remain operative for a period of time (e.g.,
60 days) following the end of the period for the fulfilment
of the countertrade commitment. Such a time period would
enable the transaction to be completed as planned in the
event that shipment under the counter-export contract took
place just before expiry of the fulfilment period or was
delayed for justified reasons. The blocked account agree
ment could indicate, in addition to the passage of an
agreed upon period of time, circumstances in which the
account would close. These could include an event such as
termination of the export contract or of the countertrade
agreement.

3. Crossed letters of credit

31. [28] Where the parties wish to block funds using
crossed letters of credit, it is advisable that the countertrade
agreement include provisions concerning the designation of
the participating banks (see below, paragraph 59), the in
structions to be given to the participating banks for the
issuance of the export letter of credit and the counter
export letter of credit and for the allocation of their pro
ceeds, and the documents to be presented in order to obtain
payment. In addition, the parties would have to stipulate
that the shipment and presentation of documents in one
direction should precede the shipment and presentation of
documents in the other direction.

(a) Sequence of issuance

32. [29] The parties may agree that the counter-export
letter of credit should be issued prior to the issuance of the
export letter of credit. Such a sequence of issuance may be
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an important consideration to a counter-exporter whose
motive to conclude the import contract was the expectation
of being able to counter-export. The failure to issue the
counter-export letter of credit, and the resultant absence of
a counter-export, may leave the importer liable for costs
associated with the import that the importer had originally
intended to cover by the proceeds of the counter-export
(e.g., commission to a third person for resale of goods
purchased under the export contract). In order to protect the
interest of the exporter who agrees to open the counter
export letter of credit before the export letter of credit is
issued, the parties may agree that payment under the coun
ter-export letter of credit will require documentary proof of
the issuance of the export letter of credit.

33. [30] In some cases the parties may decide to open
the counter-export letter of credit only when the proceeds
of the export letter of credit would be available to cover the
counter-export letter of credit. In order to address the risk
that the export letter of credit is opened without the coun
ter-export letter of credit being subsequently issued, the
parties may wish to include an appropriate liquidated dam
ages or penalty provision in the countertrade agreement.

(b) Instructions for allocation of proceeds

34. [31] The instructions from the importer for the issu
ance of the export letter of credit should provide that the
documents required to be presented to obtain payment in
clude irrevocable instructions from the exporter that the
proceeds of the export letter of credit should be used to pay
for the counter-export letter of credit upon presentation of
the shipping documents relating to the counter-export. The
instructions for issuance of the counter-export letter of
credit should indicate that payment is to be made using the
proceeds of the export letter of credit.

35. [32] Because of the linkage between the proceeds of
the export letter of credit and the counter-export letter of
credit the choice as to the method of payment of the export
letter ofcredit is limited to payment at sight or payment on
a deferred basis. Payment by a bill of exchange, the other
option used in practice to defer payment ofa letter ofcredit,
is incompatible with the linked payment objective of the
crossed letters of credit. When a bill ofexchange is usedfor
paying the beneficiary of the letter of credit, the bank obli
gated to pay would accept the bill drawn by the importer in
favour of the beneficiary of the letter of credit. Such a bill
gives the beneficiary the possibility to transfer the bill by
endorsement to a third person. If the bill were endorsed to a
third person, the bank that issued the export letter of credit
and accepted the bill would be obligated to pay the holder of
the bill (and the importer would be obligated to reimburse
the bank that issued the export letter of credit) independ
ently of the crossed-letter-of-credit payment scheme. If the
export letter of credit is payable at sight, the bank issuing the
export letter of credit is given an irrevocable instruction to
retain the funds until a given date for the purpose of paying
the counter-export letter of credit. If the export letter of
credit is a deferred-payment letter of credit, the bank issuing
the export letter of credit would be instructed that, upon the
date payment is due, the funds are to be used for payment
under the counter-export letter of credit.

36. [33] It is advisable that the instructions for the issu
ance of the export letter of credit stipulate that the proceeds
of the export letter of credit would be paid to the exporter
in the event the counter-export fails to materialize. Under
an export letter of credit payable at sight, the proceeds
would be paid to the exporter if by an agreed date the
counter-export goods have not been shipped. If the export
letter of credit is payable on a deferred basis, it could be
provided that the proceeds will be paid to the exporter if,
by the payment date, the counter-exporter has not presented
the required documents. Payment to the exporter would
also be in order when the proceeds of the export letter of
credit exceed what is needed to cover the counter-export
letter of credit. If such a situation is foreseen, it is advisable
that the importer instruct the issuer of the export letter of
credit to transfer to the exporter any proceeds of that letter
of credit that are in excess of the specified amount needed
to cover the counter-export letter of credit.

(c) Expiry dates

37. [34] It is advisable that the counter-export letter of
credit expire a reasonable period of time after the expiry of
the export letter of credit. Where the two letters of credit
have an identical or almost identical expiry date, insuffi
cient time may remain for shipment and presentation of
documents under the counter-export contract if shipment
and presentation of documents under the export contract
took place at the last minute.

D. SetotT of countervailing claims for payment

1. General remarks

38. [35] The parties may agree that their mutual claims
for payment based on shipments made in each direction
would be set off. Under such an arrangement, money is not
actually paid; instead, the sum of claims arising from the
deliveries in one direction are set off against the sum of
claims arising from the deliveries in the other direction. If
an outstanding balance arises in the values of the deliver
ies in the two directions, it can be settled by delivery of
additional goods or by payment of money. In some States
setoffarrangements are subject to governmental authoriza
tion.

39. [36] A setoff approach may be utilized when only
one shipment is to be made in each direction or when
multiple shipments are to be made in the two directions
over a longer period of time. This section discusses the
record-keeping mechanism that the parties may wish to use
to set off payment claims of multiple shipments. Such a
record-keeping mechanism, referred to in the legal guide as
a "setoff account", is referred to in practice by various
terms, including "compensation account", "settlement ac
count" or "trade account".

40. [37] A setoff account may be administered by the
parties themselves or by a bank. The engagement of a bank
may be prescribed by mandatory rules of law. Banks are
also used because the parties may wish that the debit and
credit entries in the setoff account be made on the basis of
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shipping documents examined in accordance with proce
dures customarily used by banks. Furthermore, banks en
gaged to administer a setoff account may agree to guaran
tee the obligation of a countertrade party to liquidate an
outstanding balance in the flow of trade.

41. [38] Under one approach to structuring a setoff ac
count, two accounts are maintained for recording debit and
credit entries, one at a bank in the country of one party and
another one at a bank in the country of the other party.
Another approach would be to use a single account admin
istered by a single bank; other banks may be involved for
the purpose of forwarding documents and issuing or advis
ing letters of credit.

42. [39] When two banks are involved in administering
the setoff arrangement, it is probable that they will con
clude an interbank agreement. This interbank agreement
may cover some of the points already addressed in the
countertrade agreement, as well as establish the technical
arrangements relating to the setoff account. The counter
trade agreement may refer to the interbank agreement, stat
ing that the technical details of the operation of the ac
counts will be in accordance with an interbank agreement
concluded between the participating banks. Although the
countertrade parties are not normally signatories to an
interbank agreement, it is advisable that the countertrade
parties participate in the preparation of the interbank agree
ment in order to ensure consistency between the
countertrade agreement and the interbank agreement (inter
bank agreements are discussed below in paragraphs 60 and
61).

43. [new paragraph] An agreement to set off claims
arising from a trade relationship is in a number of national
laws recognized as a distinct type of contract involving the
two parties in the trade relationship and a third person who
is to administer the recording of mutual claims. Terms used
for such contracts include "compte courant", "cuenta
corriente" or "Kontokorrent", although some of these
terms are also used for accounts in which a bank holds
funds of a client. Those national laws deal with issues such
as obligations of the third person administering the setoff,
the effect of the entry of a claim in the setoff account, the
action necessary for the setoff of the countervailing claims
to take effect, the possibility to dispute an individual claim
or the balance of the countervailing claims, or the effect of
insolvency or bankruptcy of a party on the individual en
tries in the setoff account.

44. [40] The Legal Guide does not address State-to
State umbrella agreements for mutual trade within the
framework of a clearing account between governmental
banking authorities. Under such arrangements the value of
deliveries in the two directions is recorded in a currency or
unit of account and eventually set off between the govern
mental banking authorities. Individual traders in each coun
try conclude contracts directly with each other but submit
their claims for payment to their respective central or for
eign trade bank and receive payment in local currency.
Similarly, purchasers pay their respective central or foreign
trade bank in local currency for their imports. Such clear
ing mechanisms, which might be part of economic meas
ures designed to promote trade, fall outside the ambit of the

legal guide since the individual supply contracts in one
direction concluded under the umbrella agreement are not
contractually linked to contracts concluded in the other
direction.

2. Countertrade agreement

(a) Effecting credit and debit entries

45. [41] The parties may wish to agree that entries in
the account will be triggered by presentation of documents.
The countertrade agreement should stipulate the documents
required to be presented by the supplier in order to obtain
a credit. The type of documents stipulated depends on the
point of time in the execution of a supply contract at which
the parties wish to allow credit to be given to the supplier.
These documents might include, for example, invoices,
packing lists, certificates of quality or quantity, bills of
lading or other transport documents, evidence of the cus
toms clearance of the goods in the receiving country or of
their acceptance by the purchaser, and any other documents
stipulated under the individual supply contracts. The par
ties may also wish to agree on the contents of any state
ment which the supplier would be required to make con
cerning the transaction being credited (e.g., purchase order
number, date of shipment, description of the type, quantity
and value of the goods, number and weight of the pack
ages, particulars concerning carriage, and reference to the
setoff account).

46. [42] Where it is agreed that entries in the account
are to be made on the basis of events occurring in the
country of destination (e.g., customs clearance or accept
ance by the purchaser), the parties may wish to maintain a
parallel record of shipments already in transit, but not yet
cleared by the customs authority or accepted by the pur
chaser. Such a parallel mechanism would provide an indi
cation of the upcoming claims for payment that would be
entered in the account once goods in transit have cleared
customs or have been accepted by the purchaser. This in
formation would enable the parties to apply certain provi
sions of the setoff mechanism (e.g., limits on outstanding
balance, below, paragraph 53, and settlement of such bal
ance, below, paragraphs 54 to 56) with greater flexibility
than might otherwise be the case. For example, the parties
may agree that the application of a balance limit to a party
in a debit position could be suspended if the value of goods
in transit were to be taken into consideration. This would
permit a party who would otherwise be barred from receiv
ing additional shipments of goods to continue receiving
goods.

47. [43] In a setoff arrangement comprised of a single
account, the parties may agree that the presentation of the
agreed documents to the administering bank triggers the ap
propriate debiting or crediting action. A setoff arrangement
comprised of two accounts could operate as follows: the
purchaser, through its bank, submits to the supplier's bank a
copy of a purchase order, and any other documents stipulated
in the countertrade agreement or specified in the purchase
order. On receipt of the required documents, the supplier's
bank debits the purchaser's account. Upon passing the debit
entry, the supplier's bank forwards the documents to the
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purchaser's bank, along with a statement concerning the ef
fective date of the debit entry. The effective date of the debit
entry, as agreed upon in the interbank agreement, may be, for
example, the date when the documents are dispatched by the
supplier's bank to the purchaser's bank. Upon receipt of the
documents, the purchaser's bank makes in its books a corre
sponding credit entry in the supplier's account.

48. [44] Because a setoff account is used for recording
the values of shipments rather than for making payments,
the use of letters of credit is not necessary. When letters of
credit are used, they are used in order to apply established
procedures for examination of shipping documents rather
than for transferring money. In such cases, the stipulations
in the countertrade agreement concerning the instructions
to be given to the issuing banks should be aligned with the
current revision of the Uniform Customs and Practice for
Documentary Credits prepared by the International Cham
ber of Commerce, which banks customarily incorporate
into their letter-of-credit forms.

(b) Calculation of entries

49. [45] The countertrade agreement should indicate the
currency or unit of account in which the values of the
deliveries are to be expressed (below, paragraph 58). In
addition, the parties may wish to address the question
whether interest calculated on the amount of an outstand
ing balance would be registered in the setoff account. Fur
thermore, the parties may wish to stipulate whether debit
and credit entries can be made only on the basis of the
required documents evidencing shipment or also on the
basis of any claims arising from defective goods or delayed
shipment. If debit and credit entries are made only on the
basis of shipping documents, claims relating to defective
performance of supply contracts would be settled apart
from the setoff mechanism. If, however, the parties agree
that claims based on defective performance of supply con
tracts would affect the balance of the setoff account, it is
advisable to stipulate the types of documents that would
have to be presented in order to alter the balance of the
setoff account. For example, the countertrade agreement
could require an arbitral award, or a statement by the de
faulting party, indicating the amount involved.

50. [46] In order to protect the setoff mechanism against
uncertainty that may result from taxation, the parties and
the banks may agree that taxes will not appear in the setoff
account. Such a provision is intended to facilitate the trade
balancing aim of the clearing mechanism by allowing the
full value of a given shipment to be credited.

(c) Statements of account

51. [47] It is advisable to consider the manner in which
the participating bank or banks will report on the status of
the setoff account to the trading parties and to any other
participating bank. Agreement on this issue is particularly
relevant where one bank maintains the account on behalf of
both parties. Where two banks are involved, the question of
reporting may be covered in the interbank agreement. Is
sues to be agreed upon include the frequency, timing and

contents of the reports, procedure for objections and period
of time within which objections must be made before a
report is deemed accepted.

(d) Periodic verification

52. [48] In order to minimize the possibility of errors or
discrepancies in the setoff account, the parties may agree to
verify the recorded value of shipments in the two directions
at fixed points of time. The determination of the outstand
ing balance can be based, for example, on the preceding
statement of account that has been accepted and the subse
quent debit and credit entries advised in the agreed upon
manner. The parties may wish to be specific as to the
length of time within which the checking procedure must
be completed (e.g., within seven days of the fixed points of
time).

(e) Limits on outstanding balance

53. [49] The parties may agree that at any point in time
during the course of the setoff arrangement a credit or debit
balance in the setoff account with respect to either party
should not exceed an agreed upon balance limit. In accord
ance with such a balance limit (sometimes referred to as a
"swing"), debit and credit entries would not be entered in
excess of the balance limit. It could also be provided that
shipments of goods would be suspended to a party whose
acceptance of goods without shipping a sufficient quantity
in return had resulted in a debit balance reaching the agreed
upon limit, or that an outstanding balance in excess of the
limit is to be settled by transfer ofmoney. Shipments to that
party, and the corresponding debit entries, would resume
once the debit balance had been brought within the permis
sible range.

(f) Settlement of outstanding balance [change of title]

54. [50] It is advisable that the parties agree in the
countertrade agreement on the manner of settling an out
standing balance in the values of the deliveries in the two
directions that remains at the conclusion of subperiods ofthe
fulfilment period or at the conclusion ofthefulfilment period.

55. [50] With respect to an outstanding balance remain
ing at the conclusion of a subperiod, it may be agreed that the
balance would be carried over to the next subperiod. Alter
natively, it may be agreed that only a balance up to a speci
fied limit would be carried over to the next subperiod, and
that the balance in excess ofthe limit would have to be settled
by cash or by deliveries of goods within a specified shorter
period of time. The purpose of limiting the amount of an
outstanding balance that is carried forward is to prevent the
accumulation of a high outstanding balance that would be
difficult to rectify by the end of the fulfilment period.

56. [51] As to an outstanding balance remaining at the
conclusion of the fulfilment period, it may be agreed that
the balance is to be liquidated by a currency transfer within
an agreed period of time. Alternatively, the parties may
agree that the balance would be settled after the end of the



Part Two. Studies and reports on specific subjects 147

fulfilment period by deliveries of goods within a flXed sup
plementary period. If an outstanding balance still remains
after the conclusion of the supplementary period, it may be
stipulated that it is to be settled by a currency transfer
within an agreed period of time.

(g) Guarantee for payment of outstanding balance

57. [52] In a setoff arrangement involving two banks,
each bank may guarantee the obligation to liquidate any
outstanding balance. Where a single account is maintained
by one bank on behalf of both parties, a guarantee covering
liquidation of an outstanding balance can be maintained by
that bank in favour of whichever of the parties has the
outstanding credit balance. The parties may agree that the
costs of maintaining such a guarantee be apportioned be
tween them. The amount of a guarantee for payment of an
outstanding balance is normally limited to the permitted
balance limits under the setoff arrangement. (For further
discussion of such guarantees, see chapter XII,"Security
for performance", paragraphs [38J to [45].) Parties should
be aware that there may be cases, however, where remit
tance of sums claimed under such guarantees would be
subject to prior scrutiny and authorization of exchange
control authorities. Sometimes it is possible to obtain prior
authorization from exchange control authorities for the re
mittance of the payment under the guarantee.

E. Issues common to linked payment mechanisms

1. Currency or unit of account

58. [53] The parties should designate the currency or
unit of account in which the payment mechanism will op
erate. A factor of particular importance is stability in ex
change rates of the chosen currency. Because of this con
sideration, the parties may wish to consider using a unit of
account (e.g., SDR (Special Drawing Right), ECU (Euro
pean Currency Unit) or UAPTA (Unit of Account of the
Preferential Trade Area for Eastern and Southern African
States». Another factor in choosing a currency is that it be
one in which the goods to be traded are typically valued. In
setoff accounts, the currency in which the account operates
takes on the character of a unit of account because pay
ments are not made in setoff accounts except to liquidate
an outstanding debit balance in trade. The parties may
therefore denominate a setoff account in a currency that
they would not use if payments actually had to be made for
each shipment.

2. Designation of banks

59. [54] The parties may wish to designate in the
countertrade agreement the bank or banks they intend to
use to administer the payment mechanism and issue any
related letters of credit. When the parties do not designate
a bank in the countertrade agreement, they may wish to
agree, for example, that the bank would have to have its
place of business in a particular country, that the bank must
be acceptable to both parties or that the bank selected must
be agreeable to an interest-bearing payment mechanism.

3. lnterbank agreement

60. [55] Where on each side of the countertrade trans
action a bank is involved, the participating banks may con
clude an interbank agreement concerning technical and
procedural aspects of the payment mechanism. The
interbank agreement would cover issues such as: state
ments of account; procedures for notification of interest
due; how often interest is to be recorded; interbank com
munications for the purpose of advising debit and credit
entries and transmission of documents; procedures for
verification of entries in accounts; banking charges; and
modification and assignment of the interbank agreement.
While the countertrade parties are not normally parties to
the interbank agreement, they have an interest in the con
tents· of the interbank agreement in view of its role in
structuring the payment arrangement. It is therefore advis
able that the countertrade parties consult with their banks
to ensure that the tenus of the interbank agreement are
consistent with the terms of the countertrade agreement
concerning payment.

61. [56] The entry into force and the duration of the
interbank agreement may be linked to the entry into force
and duration of the· countertrade agreement in order to
ensure the availability of the payment mechanism at the
time the countertrade transaction is· to be carried out. It is
desirable to provide for the interbank arrangement to con
tinue beyond the expiry or termination of the countertrade
agreement for the purpose of settling any outstanding bal
ance. In order to provide the trading parties an opportunity
to approve the interbank agreement, the countertrade par
ties and participating banks might agree that the interbank
agreement will enter into force upon the approval by the
countertrade parties. In some countries the interbank agree
ment may require approval of exchange control or other
governmental authorities.

4. Transfer of unused or excess funds

62. [57] It is advisable that the parties provide for pay
ment to the exporter of the proceeds of the export contract,
or application of the proceeds according to the exporter's
instructions, in the event that the counter-export does not
take place by the agreed date. In order to address the con
cern of the importer about an arbitrary non-fulfilment of
the countertrade commitment, it may be agreed that an
amount equivalent to the sum that may be due from the
exporter as damages, liquidated damages or penalty for
breach of the countertrade commitment would be retained
or transferred to a third party pending the resolution of a
dispute as to responsibility for the non-fulfilment of the
countertrade commitment.

63. [58] A similar provision may be included with re
spect to funds generated by the export that are in excess of
the amount needed to cover the price of the counter-export
contract. Transfer of unused funds is also an issue when the
parties agree that only a portion of the proceeds of the
export contract is to be retained (e.g., as a deposit towards
payment for the counter-export), and that the outstanding
balance due under the counter-export will be paid at the
time the balance becomes due.
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S. Supplementary payments or deliveries

64. [59] The parties may anticipate that their shipments
will not be of equal value or in the planned quantity so that
the proceeds of the shipment in one direction will be insuf
ficient to cover payment for the shipment in the other di
rection. In such cases, it is advisable to agree whether the
difference would be settled through additional deliveries or
through cash payments.

6. Bank commissions and charges

65. [60] It would be advisable for the parties to address
in the countertrade agreement the question of payment of
bank charges for operation of the payment mechanism In
order to simplify the operation of the payment arrange
ment, it may be agreed that bank commissions and charges
will be recorded separately from entries pertaining to ship
ment of goods. Where a single bank is used which acts on
behalf of both parties, it may be agreed that the bank
charges will be shared equally. Where a bank is involved
on both sides of the transaction, it may be agreed that the
charges of each bank will be paid by its respective client.
For example, it may be agreed that the charges for the
issuance ofa letter ofcredit will be borne by the purchaser,
while charges for negotiation and confirmation, if required,
will be borne by the supplier. Charges for extensions or
other amendments of letters of credit could be borne by the
party responsible for such extension or amendment.

F. Payment aspects of multi-party countertrade
transactions

1. General remarks

66. [61] A countertrade transaction may involve one or
more third parties. In some cases, in addition to the exporter
and the importer, a third-party counter-importer or a third
party counter-exporter is involved ("three-party
countertrade"); in yet other cases, in addition to the exporter
and the importer, both a third-party counter-importer and a
third-party counter-exporter are involved ("four-party
countertrade") (see chapter VIII, "Participation of third par
ties", paragraphs _ to _). The engagement of a third
party counter-importer may occur when the importer needs
to sell goods in order to secure funds to cover the cost of the
import, but the exporter is not interested in purchasing or is
not able to purchase what the importer has to sell. A third
party counter-exporter may be engaged when the importer
itself does not have goods of interest to the exporter.

67. [62] If the parties agree that the payment obligations
under the export contract and under the counter-export con
tract are to be settled independently, a countertrade transac
tion involving third parties does not raise payment issues
specific to countertrade. Issues specific to countertrade are
raised if the proceeds of the contract between one pair of
parties (e.g., importer and exporter) will be used to pay for
a contract between a different pair of parties (e.g., importer
and third-party counter-importer), In such cases, as de
scribed in the following two paragraphs, a party receiving

goods does not payor ship to the party supplying those
goods, but instead pays or ships to a third party.

68. [63] In a three-party countertrade transaction in
volving a third-party counter-importer, the importer, in
stead of transferring money to the exporter under the ex
port contract, delivers goods to the counter-importer and is
considered to have discharged the payment obligation for
the import up to the value of countertrade goods delivered
to the counter-importer. The counter-importer, in turn, pays
the exporter an amount equivalent to the value of the goods
received from the counter-exporter. Similarly, in a three
party transaction involving a third-party counter-exporter,
the importer transfers funds to the counter-exporter to pay
for the shipment to the counter-importer and the counter
importer (exporter) agrees that the claim for payment under
the export contract is discharged by the value of the goods
that have been counter-exported to him.

69. [64] In a four-party countertrade transaction, where
the counter-exporter is a separate party from the importer
and the counter-importer is a separate party from the ex
porter, the exporter ships goods to the importer and the
importer, instead of paying the exporter, pays to the coun
ter-exporter an amount equivalent to the value of the goods
received from the exporter. The payment from the importer
to the counter-exporter compensates the counter-exporter
for the shipment to the counter-importer. The counter
importer pays to the exporter an amount equivalent to the
value of the goods received from the counter-exporter.

70. [65] Payment in a multi-party countertrade transac
tion may be structured so that cross-border payment would
not be necessary. This would be possible, as between an
importer and an exporter, when the importer and the third
party counter-exporter are located in the same country or
when the exporter and a third-party counter-importer are
located in the same country, When both the counter
exporter and the counter-importer are third parties, cross
border payments may be avoided if both the exporter and
the counter-importer are both located in one country and if
the importer and the counter-exporter are both located in
another country. Where no cross-border transfer of cur
rency takes place, payments would be made in local cur
rency between parties on each side of the transaction.

71. [66] In multi-party countertrade, in addition to the
payment-related provisions in the countertrade agreement
and in the export and counter-export contracts, there would
also be agreements between the exporter and the counter
importer or between the importer and the counter-exporter
concerning payment in local currency equivalent to the
value of the goods received by a given party and the pay
ment of a commission. Furthermore, an agreement may be
concluded between the participating banks concerning the
payment mechanism.

72. [67] If one of the supply contracts in a multi-party
countertrade transaction is not concluded or performed as
envisaged, it will be impossible to use the proceeds of the
contract between one pair of parties to pay for a contract
between another pair of parties. In view of this interde
pendence of supply contracts, it is important that measures
are taken that provide assurance to the parties that the
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obligations under the transaction will be carried out as
agreed. Accordingly, it is advisable that the obligations
incumbent on each party are set out as clearly as possible,
in particular the obligations concerning the quality of
goods, the sequence of shipments, the manner and se
quence of payments, and the instructions to be given to the
participating banks. In order to increase the confidence of
parties, the parties may agree to carry out, prior to the
conclusion of the transaction, an inspection of goods to be
delivered, to identify specifically the goods to be delivered,
or to place the goods in the custody of a third person pend
ing delivery. In order to facilitate coordination of the obli
gations of the parties, it is useful to address them in a single
countertrade agreement entered into by all the participating
parties. Where not all the parties to the multi-party transac
tion are parties to the countertrade agreement, it is advis
able to include in the individual supply contracts terms
concerning the linked payment mechanisms.

73. [new paragraph] In order to make the coordination
of obligations of the parties to a multi-party countertrade
transaction more effective, the parties may wish to stipulate
at the outset of the transaction that certain .terms of the
countertrade agreement or of a supply contract can be
modified only if all parties to the transaction agree to the
modification. The modifications that should be subject to
agreement of the participating parties are in particular those
that concern the time of shipments, method of payment,
quantity and quality of goods and price. In addition, the
parties may wish to consider securing obligations under the
transaction by agreeing on liquidated damages or penalties
or on independent bank guarantees.

2. Blocking of funds in multi-party countertrade

74. [68] As in countertrade involving two parties,
blocked accounts and crossed letters of credit may be used
in multi-party countertrade. Issues relevant to the use of
blocked accounts and crossed letters of credit are discussed
in above in paragraphs 14 to 37.

75. [69] When a blocked account is used in a four-party
transaction, or in a three-party transaction involving a third
party counter-exporter, the proceeds of the export contract

[AlCN .9/362/Add. 10]

would be held in a blocked account until presentation of
documents evidencing performance of the counter-export
contract, at which point the funds would be transferred to the
counter-exporter. In the event that, by the deadline for pres
entation of documents evidencing performance of the coun
ter-export contract, those documents have not been pre
sented, the funds would be transferred to the exporter. In
order to establish payment through a blocked account, the
exporter and importer conclude a blocked account agree
ment with the bank selected to administer the account.

76. [70] When crossed letters of credit are used in a
three-party transaction involving a third-party counter
exporter, the counter-importer (exporter) opens a letter of
credit in favour of the counter-exporter (counter-export let
ter of credit). Cover for the counter-export letter of credit is
obtained from the proceeds of the letter of credit opened by
the importer for the benefit of the exporter (export letter of
credit). The exporter obtains access to the shipping docu
ments relating to the counter-export goods by presenting
evidence of shipment under the export contract and an in
struction that the proceeds of the export letter of credit
should be used to cover the counter-export letter of credit.
Similarly, in the case of a three-party transaction involving
a third-party counter-importer, the proceeds of the export
letter of credit could be used to cover the counter-export
letter of credit.

77. [71] When crossed letters of credit are used in a four
party transaction, the importer, who obtains the issuance of
the export letter of credit, deposits with the issuing bank of
the export letter of credit the amount of that letter of credit.
Upon the instruction of the exporter, the proceeds of the
export letter of credit are not paid to the exporter, but are
blocked to cover the counter-export letter of credit. Upon the
presentation by the counter-exporter of shipping documents
under the counter-export letter of credit, the funds deposited
by the importer to cover issuance of the export letter of
credit are paid to the counter-exporter; on the other side of
the transaction, the counter-importer pays the exporter an
amount equivalent to the value of the goods received by the
counter-importer. If the counter-exporter does not present
shipping documents under the counter-export letter of
credit, the funds deposited by the importer to cover the ex
port letter of credit would be transferred to the exporter.
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[Editorial note: The present draft chapter is a revision of
draft chapter X, "Restrictions on resale of goods", pub
lished as document AlCN.9/WG.IV/WP.51/Add.2. The
note in square brackets at the beginning of each paragraph
indicates either the number under which the paragraph
appeared in document AlCN.9/WG.IV/WP.511Add.2 or
that the paragraph is new. The revisions of paragraphs that
appeared in document AlCN.9/WG.IV/WP.5l1Add.2 are in
italics.]

A. General remarks

1. [1] Sometimes the parties agree in the countertrade
agreement or in a supply contract to restrictions on the resale
of all or of a portion of the goods purchased pursuant to the
countertrade commitment. The agreed restrictions may, for
example, limit the territory where the purchaser may resell
goods, set a minimum resale price, or prescribe packaging
and marking of goods to be resold. Such restrictions may be
applied to the resale of the goods within the country of the
purchaser or to the re-export of the goods. A countertrade
agreement or supply contract may contain a combination of
different types of resale restrictions.

2. [2] Resale restrictions of this type are not particular
to countertrade transactions. However, such restrictions are
dealt with in the legal guide because they may take on a
special importance in countertrade. Resale restrictions may
be part of the strategy of a supplier of countertrade goods
or of a government that has mandated countertrade when
the purpose of requiring the countertrade commitment was
to increase the volume of exports to a particular market or
to develop new markets for the goods without affecting
adversely existing markets for those goods.

3. [3] The parties should be aware that many legal sys
tems contain mandatory rules on restrictive business prac
tices, and the parties should ensure that a resale restriction
they contemplate using is not in contravention of those
rules. Such mandatory rules may be set forth in a statute and
in various types of administrative regulations, and inter
preted by judicial decisions. The mandatory rules of more
than one country may apply. Mandatory rules of this type
may contain generally worded prohibitions against practices
that unduly restrain competition and thereby put competitors
or consumers at an unfair disadvantage or harm the national
economy. Furthermore, there often exist specific prohibi
tions against particular types of restrictive business prac
tices. For example, many legal systems provide that agree
ments restricting the right of resale are prohibited or may be
invalidated if the supplier imposing the restriction has a
dominant market position, if the restriction has the effect of
limiting access to markets or otherwise unduly restraining
competition or if the restriction has or may have other ad
verse effects on trade or economic development. Agree
ments setting a minimum price are prohibited outright in
some legal systems. In other legal systems, minimum price
agreements may be permitted only for certain types of goods
(e.g., brand-name or luxury goods) or if specified conditions
are met (e.g., the price-setting agreement is approved by the
competent authority or it is shown that buyers have suffi
cient possibility to obtain the same or similar goods at prices
not subject to a price-setting agreement).

4.[4] In negotiating a restriction on the resale of
countertrade goods it is useful to bear in mind that, de
pending on the commercial circumstances of the transac
tion, a restriction might lower the price that the
countertrade party purchasing and reselling countertrade
goods will be able to offer to the countertrade party supply
ing the goods. Such may be the effect of a clause prohib
iting the resale of the goods in the most attractive market,
or of a clause requiring resale terms that result in additional
costs to the party reselling the goods.

5. [5] When a resale restriction is contemplated, It IS
advisable to be as specific as possible in the countertrade
agreement as to the content of the restriction. Absent a
provision in the countertrade agreement on resale restric
tions, a demand that the purchase of countertrade goods be
subject to a resale restriction may complicate negotiation of
a supply contract and may make it difficult to attribute to
one of the parties responsibility for a failure to conclude a
supply contract. When it is possible that a third party will
be engaged to make the purchases necessary to fulfil the
countertrade commitment and the third-party purchaser is
to be subject to a resale restriction, it is advisable for the
supplier to ensure that the third-party purchaser would be
aware that its purchases are subject to that restriction (see
below, paragraphs 23 and 24).

6. [6] The degree to which the countertrade agreement
can be specific depends on factors such as whether the type
of goods to be purchased has been identified, the nature of
the restriction, or the length of time during which the sup
ply contracts will be concluded, and the possibility of third
parties being involved in the resale of the goods. In some
cases it may be possible to formulate in the countertrade
agreement the resale restriction clause that would apply to
all purchases made pursuant to the countertrade agreement.
In other cases the supplier may not have the necessary
information at the time of the conclusion of the
countertrade agreement to determine whether a resale re
striction would be desirable, but would not wish to be pre
cluded from raising the question of resale restrictions at a
later stage. In such cases, the countertrade agreement may
identify only the type or commercial purpose of a resale
restriction being contemplated. For example, it may be
agreed that the parties would negotiate a limitation of the
territories in which the purchaser is permitted to resell
goods in order to avoid sales of the goods in the supplier's
existing markets.

7. [7] In some exceptional circumstances, the
countertrade agreement may contain a stipulation that the
purchaser may only use the goods in-house and may not
resell them. Such a restriction may be imposed, for exam
ple, when the goods are supplied on preferential terms
(e.g., in order to help the purchaser in a hardship situation)
or when the supplier is under an obligation to restrict dis
tribution of the goods because of their particularly sensitive
nature or when the resale of the goods would entail disclo
sure of information that the supplier wishes to keep under
its control.

8. [new paragraph] Parties to a countertrade transaction
sometimes include in the countertrade agreement provi
sions that restrict the freedom of the supplier of
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countertrade goods to market the type of goods that are the
subject-matter of the countertrade transaction. The purpose
of such a restriction may be to enhance the purchaser's
ability to resell the countertrade goods or to make the
countertrade transaction more profitable for the purchaser.
For example, the supplier of countertrade goods may agree
not to sell the same type of goods to certain customers or
in certain markets. The supplier of countertrade goods
might also grant to the other countertrade party exclusive
distributorship rights with respect to those goods. The par
ties might also agree that the supplier will not market the
same type of goods at prices lower than those used in the
countertrade transaction. Such restrictions applicable to the
supplier might be stipulated when in the same transaction
the purchaser has agreed to resale restrictions or they may
be agreed upon when no resale restrictions have been
agreed upon. The warning given in this chapter (above,
paragraph 3) that various marketing restrictions may con
travene mandatory rules on restrictive business practices is
also applicable to marketing restrictions on the supplier of
countertrade goods.

B. Duty to inform or consult

9. [8] The countertradeagreement may provide that the
party purchasing goods under the countertrade agreement
is to inform the supplier as to certain aspects of the resale
of the goods, such as the territory of resale, resale price, or
packaging or marking of the goods. Information of this
kind may be useful to the supplier in monitoring compli
ance with resale restrictions binding upon the purchaser, in
determining whether resale of the goods by the purchaser
is achieving the goal of introducing the goods into new
markets, in deciding whether to continue to offer those
goods in countertrade transactions, in deciding whether the
goal of opening new markets or the goal of increasing sales
in traditional markets would be served by engaging in fur
ther countertrade transactions with the purchaser, or in
planning its own marketing or production of the same or
similar type of goods. Such an obligation to infonn may be
agreed upon also when the parties do not agree on a spe
cific resale restriction, for example, because the type of
goods to be purchased has not been specified at the time of
the conclusion of the countertrade agreement.

10. [9] The countertrade agreement should be clear as to
whether an obligation to infonn or consult is limited to
giving information or is intended to provide an opportunity
for consultations between the purchaser and the supplier
prior to the resale. It is advisable to stipulate the point of
time when the supplier is to be informed. If the parties
intend to allow for consultations prior to resale, it should be
made clear that the purchaser must inform the supplier in
sufficient time to allow consultations to take place.

C. Territorial and related restrictions

11. [10] The parties to a countertrade transaction some
times agree on restrictions as to the territory where the
party purchasing goods under the countertrade agreement
may resell the goods. A territorial restriction may be based
on the supplier's desire, for example, to generate sales in

new markets, to protect the supplier's existing markets, to
ensure that the goods comply with the rules applicable in
the markets in which they are to be resold, or to avoid
violating restrictions arising from patents held by third
persons or from licensing arrangements between third per
sons and the supplier for technology used to produce the
countertrade goods. A further reason may be to prevent
interference with exclusive distributorships. granted by the
party supplying goods under the countertrade agreement.If
the supplier has granted an exclusive distributorship in a
particular territory, it is inherent in such an arrangement
that the supplier would be under a duty not to enter into
contractual arrangements that undermine the exclusive
distributorship. Sometimes exclusive distributorship agree
ments provide that the exclusive distributor is entitled to a
commission if goods in question are sold in the restricted
territory. In such cases the parties to the countertrade
agreement might require the purchaser to pay a commis
sion to the exclusive distributor.

12. [11] Identification of the territories where the goods
may be resold can be done either by specifying the territo
ries where the goods are not permitted to be resold or by
specifying those territories where the goods are permitted
to be resold. A provision specifying territories where the
goods may be resold should make clear that resale is pro
hibited in territories that are not listed. The parties should
pay attention to the need to use precise terminology. Gen
eral expressions such as "Caribbean States", "Latin
America", "Pacific region", or "Europe" may be inter
preted differently and therefore may be inadequate. The
territory in which the goods are permitted to be resold may
also be limited to those territories in which after-sale ser
vice is available either from the purchaser or some other
source. In drafting clauses concerning territories of resale,
the parties should bear in mind that the right to resell in
particular territories is distinct from the question whether
the right to resell in those territories is exclusive or non
exclusive.

13. [12] In some cases, the countertrade agreement may
provide that only a specified quantity of goods is permitted
to be resold in particular territories or that only a specified
quantity of goods is permitted to be resold without restric
tion as to territory. Such an approach may be motivated, for
example, by the existence of governmental import quotas,
by a desire to avoid oversupply in existing markets or by
a desire to introduce the goods into new markets.

14. [13] When the countertrade transaction is likely to
result in the resale of goods in markets in which the sup
plier usually does not sell, the supplier may wish to permit
the resale of the goods only in territories in which the
goods are covered by product liability insurance for claims
arising from personal injury or property damage caused by
the goods. It may be agreed that the party purchasing the
goods under the countertrade agreement and reselling them
is to obtain the insurance. Such insurance may be in the
interest of the supplier because claims for damage resulting
from the use of the goods may be made against the sup
plier. A clause permitting the resale of the goods only in
territories in which the goods are covered by product liabil
ity insurance may be considered in particular when the
products purchased under the countertrade transaction are
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to be resold in a market where the standard of liability or
the level of compensation awarded under product liability
laws is considerably higher than in the markets in which
the products are traditionally sold.

15. [14] Suppliers sometimes prohibit purchasers from
selling to particular customers or classes of customers.
Such restrictions may be motivated by a desire on the part
of the supplier to retain certain customers for itself (e.g.,
bulk buyers). An aim of this type of restriction may be to
prevent competition in the supply of the goods that might
result in a lowering of the price. It should be noted that
such resale restrictions may violate mandatory rules men
tioned above (paragraph 3) prohibiting certain types of
restrictive business practices. Another possible motivation
for such restrictions may be the prevention of resale of
goods of a sensitive or hazardous nature to certain buyers.

16. [15] The parties sometimes agree that the resale of
goods requires the consent of the supplier. This approach
might be taken, for example, when the nature of the goods
requires a restriction on their transfer (e.g., hazardous sub
stances or equipment whose use requires special training)
or when the supplier contemplates granting exclusive dis
tribution rights in the future and therefore wishes to retain
the right to restrict the resale of the goods by the purchaser
once those distributorships have been granted. The require
ment of consent may be limited to specified territories or to
specified classes of customers. The exercise by the supplier
of the right to withhold consent may be made subject to
objective criteria. It may be agreed, for example, that con
sent may be withheld only where the goods are to be resold
in a market in which an exclusive distributorship has been
established, or where existing sales of the goods in ques
tion by the supplier or its distributors have reached a speci
fied threshold.

D. Resale price

17. [16] Sometimes countertrade agreements contain
provIsIons concerning the minimum resale price of the
goods. As pointed out above in paragraph 3, the parties
should bear in mind that in many States, under mandatory
rules relating to restrictive business practices, setting a mini
mum resale price is permitted only in limited circumstances.

18. [17] The supplier may wish to set a minimum resale
price when the goods to be supplied pursuant to the
countertrade agreement are of such a quantity that their
resale might destabilize or depress the price for goods of
that type. While in many countertrade transactions the
quantities of goods involved are such that they would not
adversely affect the market price, there are countertrade
transactions that result in an abrupt and large increase in
the supply of goods of a particular type and that may there
fore cause price instability. Minimum resale prices may
also be intended to prevent sales at discount prices that
might harm the image of a product.

19. [18] A minimum resale price may be stipulated in
the countertrade agreement or it may be agreed that a mini
mum resale price is to be set at a time subsequent to the
conclusion of the countertrade agreement (e,g., at the time

of the conclusion of the supply contract or after a specified
volume of the goods has been resold). In the case of a long
term countertrade transaction, the parties may agree that a
minimum resale price is to be set periodically. The
countertrade agreement should be clear as to the charges
and costs that are to form part of the stipulated minimum
resale price (e.g., transportation costs, insurance premiums,
or taxes). If the minimum price is to be set subsequent to
the conclusion of the countertrade agreement, the parties
may wish to link the determination of the minimum to an
objective standard of the type used in setting a price for the
goods as between the parties to the countertrade agreement.
Such standards include the price quoted in a market of
goods of the type in question, competitor's price or the
price charged to the supplier's most favoured customer (see
chapter VII, "Pricing of goods", paragraphs 11 to 20).

20. [19] The parties may not wish to set a specific mini
mum resale price in the countertrade agreement when the
goods are of a standardized quality, such as commodities,
that are sold in public markets because of the possibility
that the market price may fall below a specific minimum
resale price set in the countertrade agreement. A purchaser
bound by a minimum resale price higher than the market
price would find it difficult or impossible to resell the
goods. In order to avoid such difficulties, the parties may
wish to provide that the minimum resale price is to trace
movements in the market price for the goods in question.
This could be done by linking the determination of the
minimum price to objective standards of the type referred
to in the preceding paragraph.

E. Packaging and marking

21. [20] The countertrade agreement may contain re
quirements as to the type of packaging or marking to be
used in reselling the goods. Such requirements may obli
gate the purchaser to repackage or re-mark the goods or to
resell the goods with their original packaging or marking.
The question of packaging and marking may be important
because a goal of many countertrade transactions is to in
troduce goods in non-traditional markets. The packaging
and marking of the goods may be intended to affect the
marketability of the goods in those markets, or to comply
with legal rules governing packaging and marking. For
example, the countertrade agreement may require that the
goods be sold under the supplier's trade name, that the
goods be sold in a particular form of packaging, that the
packaging list the ingredients and composition of the
goods, that the packaging indicate the origin of the goods,
or that the packaging include instructions for use and that
the instructions be in a particular form.

22. [21] The parties should ensure that any packaging or
marking requirements in the countertrade agreement do not
conflict with mandatory provisions at the place where the
goods are to be resold. For example, there may exist re
quirements as to marking the origin of goods, prohibitions
to modify certain elements of markings or packaging, or
requirements derived from consumer protection and envi
ronmental law. Even when the· countertrade agreement
does not prescribe repackaging or re-marking, the pur
chaser may have to repackage or re-mark the goods when
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packaging and marking of the goods by the supplier do not
conform to the rules applicable in the country where the
goods are to be resold.

F. Application to third-party purchasers

23. [22] When it is possible that the party committed to
purchase goods will engage a third party to make the pur
chases, the supplier may be interested in seeing that a re
sale restriction stipulated in the countertrade agreement
will be observed by the third party. For that purpose, the
supplier may wish to include in the countertrade agreement
a provision obligating the party originally committed to
purchase goods to incorporate the resale restriction in the
contract through which the party originally committed en
gages the third party. Furthermore, it is advisable that the
supplier include that resale restriction in the supply contract
concluded with the third party or in the agreement with the
third party by which the third party makes a commitment
to the supplier to conclude a future supply contract (see
chapter VIII, "Participation of third parties", paragraphs
[IS] and [16]). In this way the third party would be respon
sible directly to the supplier for compliance with the resale
restriction.

24. [23] As noted in chapter VIII, "Participation of third
parties", paragraph [25], the party originally committed to
purchase may be liable under the countertrade agreement
for a resale of the goods by the third party in violation of
a restriction set out in the countertrade agreement. There
fore, the party originally committed would itself have an
interest in reflecting in the contract with the third party any
resale restriction set out in the countertrade agreement.
Furthermore, the party originally committed to purchase

[NCN.9/362/Add.ll]

goods may wish to include in its contract with the third
party a "hold-harmless" clause committing the third party
to indemnify the party originally committed to purchase for
any liability to the supplier resulting from a violation by
the third party of a resale restriction (for a discussion of
"hold-harmless" clauses, see chapter VIII, paragraph [33]).

G. Review of restrictions

25. [24] Large-scale countertrade transactions often in
volve purchase and resale of goods over a long period of
time during which the underlying commercial circum
stances and interests of the parties may change signifi
cantly. The possibility of such changes may make it appro
priate to provide in the countertrade agreement for a review
of agreed upon resale restrictions. A periodic review or a
review upon the request of a party may be agreed upon.
When the review is to be upon the request of a party, the
countertrade agreement may identify the types of changes
in the underlying circumstances that would entitle a party
to a review. Even in the absence of a review clause in the
countertrade agreement, under some legal systems, in the
event ofmajor changes in the circumstances underlying the
transaction the parties would be obligated to review the
affected restriction.

26. [25] The extent to which a review procedure is ad
visable would depend upon the nature of the resale restric
tion in question. For example, a restriction as to the terri
tory or price of resale linked to a particular type of goods
may entail a greater need for possible future modification
than a restriction of a less stringent sort such as a require
ment that the purchaser consult with the supplier prior to
reselling the goods.
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A. General remarks

1. [1] Liquidated damages clauses and penalty clauses
provide that a failure by a party to perform a specified
obligation, or a failure to peiform it on time, entitles the
aggrieved party to receive from the party failing to perform
a sum of money agreed upon at the time the parties estab
lish their contractual relationship. The agreed sum may be
intended to stimulate performance of the obligation, or to
compensate for losses caused by the failure to perform, or
both.! Sometimes, the parties agree that the obligation to
pay liquidated damages or a penalty is to be secured by a
guarantee (see below, paragraph 27).

2. [2] This chapter focuses on liquidated damages and
penalty clauses included in countertrade agreements to
cover a failure to fulfil the countertrade commitment. The
chapter does not address directly the use of liquidated dam
ages or penalty clauses to support performance of supply
contracts that form part of a countertrade transaction. Liq
uidated damages and penalty clauses are frequently used in
sales contracts and other types of supply contracts, and the
presence of such clauses in supply contracts that form part
of a countertrade transaction does not raise issues specific
to countertrade. Nevertheless, the discussion in this chapter
of the general characteristics of liquidated damages and
penalty clauses is relevant to the use of such clauses in
supply contracts.

3. [new paragraph] Often the intention of the parties is
for the clause to cover non-fulfilment of the countertrade
commitment, i.e., that the beneficiary of the clause, by
claiming the agreed sum in the case of breach of the
countertrade commitment, would forsake fulfilment of the
commitment. Sometimes the parties intend the clause to
cover delay, i.e., that the countertrade commitment remains
outstanding despite payment of the agreed sum (see below,
paragraphs 13 to 16).

4. [3] The obligation to pay the agreed sum arises when
the committed party fails to take the action specified in the
countertrade agreement as necessary to fulfil the
countertrade commitment. As discussed in chapter IV,
paragraphs 35 and 36, that action may be either the conclu
sion of a supply contract or a specified action to be taken
to peiform the supply contract (e.g., opening the letter of
credit or delivery of goods). If the countertrade commit
ment is to be fulfilled upon peiformance of the supply
contract, failure to render the peiformance in question may
give rise to liability under both the liquidated damages or

'Studies on the nature and operation of liquidated damages and penalty
clauses in international contracts are contained in Yearbook of the United
Nations Commission on International Trade Law, volume X: 1979, part
two, I, C, and ibid., volume Xl!: 1981, part two, I, B, I. "Unifonn Rules
on Contract Clauses for an Agreed Sum due upon Failure of Performance"
(hereinafter referred to as "Unifonn Rules") adopted by the Commission
are set forth in the Report of the United Nations Commission on Interna
tional Trade Law on the work of its sixteenth session, Official Records of
the General Assembly, Thirty-eighth Session, Supplement No. 17 (N381
17), annex I (also reproduced in Yearbook of the United Nations Commis
sion on International Trade Law, volume XIV: 1983, part one, I, A). By
its resolution AlRES/38/135 of 19 December 1983, the General Assembly
recommended that States should, where appropriate, implement the Uni
fonn Rules in the fonn of either a model law or a convention. The Uni
fonn Rules may be used by parties in drawing up liquidated damages and
penalty clauses.

penalty clause in the countertrade agreement as well as
under the supply contract, a duplication of remedies the
parties may wish to avoid (see chapter IV, paragraph 36).

5. [4] The purchaser's commitment to purchase goods
may be covered by a liquidated damages or penalty clause
in the countertrade agreement, as may be the supplier's
commitment to make goods available. The clause may
cover the whole or only a part of the countertrade commit
ment. In many countertrade transactions it is only the party
who has exported and is committed to counter-import
whose commitment is covered by such a clause. That is
because that party may be primarily interested in exporting
its own goods and may not have the same degree of interest
in purchasing goods in return. However, when the party
committed to purchase has a particular interest in obtaining
the goods, it may be agreed that the party committed to
supply the goods would pay an agreed sum in the event
that the party committed to supply fails to conclude a sup
ply contract. When both the party committed to purchase
and the party committed to supply have a strong interest in
the future conclusion of a supply contract, it may be agreed
that the commitments of both parties are to be subject to a
liquidated damages or penalty clause.

6. [5] When it is agreed at the time ofconclusion of the
countertrade agreement that a party should be entitled to
monetary compensation if the other party fails to fulfil the
countertrade commitment, an agreement on liquidated
damages or a penalty has certain advantages. Firstly, the
sum constitutes agreed compensation for such a failure,
thereby allowing the parties to avoid the difficulties and
expenses that might be involved in proving the extent of
resulting losses. Those expenses might be considerable,
especially if the aggrieved party had to establish the losses
in judicial or arbitral proceedings. Furthermore, the amount
of damages that might be awarded in judicial or arbitral
proceedings may be uncertain (see chapter XIII, "Failure to
complete countertrade transaction", paragraph 12). An
agreed sum is certain, and this certainty may be of benefit
to both parties in assessing the risks to which they are
subject under the countertrade agreement. Secondly, the
agreed sum may serve as the limit to the liability for a
failure to fulfil the countertrade commitment. The party
whose commitment is covered by the clause is assisted by
knowing in advance the maximum liability likely to be
incurred in the event of its failure to fulfil the countertrade
commitment (see, however, the discussion below in para
graph 12, as to the possibility of a claim for damages in
excess of the agreed sum). However, a liquidated damages
or penalty clause may be a less attractive option when a
purpose of the countertrade transaction is to avoid a trans
fer of currency.

7. [6] Many legal systems have rules regulating liqui
dated damages and penalty clauses, and those rules will
often restrict what the parties may achieve through those
clauses. Under some legal systems, clauses fixing an
agreed sum to stimulate performance are invalid, and the
party who fails to perform is liable only for the damages
recoverable under the general law. Those legal systems
recognize only clauses by which the parties., at the time of
contracting, fix an agreed sum payable as compensation for
losses caused by a failure to perform. Under other legal
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systems, however, clauses fixing an agreed sum payable as
compensation, or fixing an agreed sum to stimulate per
formance, or fixing a sum which has both those purposes,
are in principle valid. The courts may have the power to
reduce the agreed sum in specified circumstances, in par
ticular if the amount is grossly excessive in the circum
stances or if there has been part performance. The courts
may also have the power to award additional damages
when the actual damages exceed the agreed sum. In those
legal systems the parties may not be permitted to derogate
from the power of the court to reduce the agreed sum or to
award additional damages.

8. [7] A committed party may fail to fulfil its
countertrade commitment due to a permanent or temporary
impediment for which it is not responsible (for a discussion
of such impediments, see chapter XIII, "Failure to com
plete countertrade transaction", paragraphs 13 to 36). The
rule in many legal systems is that the agreed sum is not due
if the failure to perform the obligation in question is caused
by a permanent impediment for which the obligated party
is not responsible. Such an approach is consistent with the
rule on exemption from liability for failure to perform
found in the United Nations Convention on Contracts for
the International Sale of Goods (Vienna, 1980), article 79
(see also Uniform Rules on Contract Clauses for an Agreed
Sum Due upon Failure of Performance, article 5 (see note
1). If an impediment prevents performance of an obliga
tion only temporarily, according to a rule found in many
legal systems, the time period for performance of the obli
gation is extended. In the case of temporary impediments,
payment under the liquidated damages or penalty clause
would be due only for the countertrade commitment re
maining unfulfilled after the lapse of the extended fulfil
ment period. The countertrade agreement may maintain the
applicability of those rules and may contain provisions
defining exempting impediments and providing a rule for
determining when an impediment is deemed permanent
(see chapter XIII, "Failure to complete countertrade trans
action", paragraphs 17 to 34).

9. [8] Liquidated damages or penalty clauses should be
distinguished from two other types of clauses, Le. clauses
limiting the amount recoverable as damages, and clauses
providing alternative obligations. A clause limiting the
amount recoverable as damages fixes a maximum amount
payable if liability is proved. A plaintiff must prove the
amount of its losses, and, if the amount falls below the
maximum, only the amount proved is recoverable. In the
case of liquidated damages or penalty clauses, the agreed
sum is recoverable without proof of loss. A clause provid
ing an alternative obligation gives the obligated party the
option either of performing a specified obligation or paying
an agreed sum. By exercising either option, the obligated
party discharges the obligation. Under liquidated damages
or penalty clauses, the obligated party does not have the
option of choosing between either performing the obliga
tion or paying the agreed sum. If there is any doubt as to
whether it is intended that the committed party would have
such an option, it is advisable that the question be settled
in the clause.

10. [9] Clauses discussed in this chapter should also be
distinguished from provisions in countertrade agreements

establishing the obligation to liquidate through cash pay
ments imbalances in the flow of trade in barter contracts or
where countervailing claims for payment are to be set off.
Such payments to liquidate imbalances serve the function
of payment for goods delivered in one direction that were
not compensated by deliveries in the ·other direction. Fur
thermore, the amounts of such payments are not set in
advance as is the case with liquidated damages or penalties.
(For a discussion of clauses concerning the settlement of
imbalances in barter, see chapter Ill, "Contracting ap
proach", paragraph 7, and in setoff arrangements, see
chapter IX, "Payment", paragraphs 54 to 57.)

11. [10] As discussed in chapter VIII, "Participation of
third parties", the countertrade party committed to purchase
or to supply goods may have the right to engage a third
party to fulfil that commitment. In some of those cases, it
is agreed that the party originally committed is to remain
liable for fulfilment of the countertrade commitment. When
this is the case, the contract by which the third party is
engaged may provide that the third party is to pay liqui
dated damages or a penalty to the party originally commit
ted in the event of a breach of the third party's commitment
to purchase or to supply goods. The purpose of payment of
the agreed sum would be to indemnify the party originally
committed for its liability for a breach of the countertrade
commitment due to reasons imputable to the third party.
The indemnification by the third party of the party origi
nally committed could also take the form of a "hold-harm
less" clause of the type discussed in chapter VIII, para
graph 37. Any commitment to conclude future supply con
tracts that is made by the third party directly to the
countertrade party with whom those supply contracts are to
be concluded may also be covered by a liquidated damages
or penalty clause. (For a related discussion of the engage
ment of third parties, see chapter VIII, paragraphs 6, 17
and 18 (third-party purchasers), and paragraphs 49 to 51
(third-party suppliers».

B. Relationship of recovery of agreed sum to
recovery of damages

12. [11] Legal systems often regulate the relationship
between the recovery of the agreed sum and the recovery
of damages. Since one of the objectives of a liquidated
damages or penalty clause is to avoid the difficulties of an
inquiry into the extent of recoverable damages (see above,
paragraph 6), under some legal systems the party to whom
the agreed sum is owed is not permitted, in cases where
recoverable damages under the rules relating to damages
exceed the agreed sum, to waive the agreed sum and claim
damages. Nor is the party owing the agreed sum permitted,
in cases where the amount recoverable as damages is less
than the agreed sum, to assert that that party should only be
liable for damages. Under other legal systems, however,
the party to whom the agreed sum is owed is permitted to
prove that the losses exceed the agreed sum. In those legal
systems the aggrieved party can, in addition to the agreed
sum, recover damages to the extent that the loss exceeds
the agreed sum, either unconditionally or subject to satisfy
ing certain conditions (for example, that the failure of per
formance was negligent, or was committed with an inten
tion to cause loss, or that there was an express agreement
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that damages for the excess are to be recoverable). In view
of such disparities among legal systems, and the differing
perspectives from which a liquidated damages clause may
be interpreted, it is advisable that the parties, to the extent
permitted by the applicable law, settle in the clause the
question whether the aggrieved party would be entitled to
any damages beyond the agreed sum (Uniform Rules, arti
cle 7 (see note 1». (For further discussion of monetary
compensation for failure to fulfil the countertrade commit
ment, see chapter XIII, "Failure to complete countertrade
transaction", paragraphs 11 and 12.)

C. Effect of payment

13. [12] An important question for the parties to con
sider is whether, by claiming the agreed sum, the benefici
ary of the clause forsakes fulfilment of the underlying ob
ligation. Often the intention of parties to countertrade
transactions is that the beneficiary who, in the case of
breach of the countertrade commitment, chooses to claim
the agreed sum is precluded from also claiming fulfilment
of the countertrade commitment. However, since some
times the parties intend that the agreed sum is to be payable
for delay in fulfilment of the countertrade commitment, in
which case the countertrade commitment remains out
standing despite payment of the agreed sum, it is advisable
for the liquidated damages or penalty clause to contain a
clear provision on the effect of payment of the agreed sum.
In the absence of such a provision, the effect of payment
would be determined by the applicable law and on the
basis of circumstances that indicate the intent of the parties
(e.g., the amount of the agreed sum) (Uniform Rules, arti
cle 6 (see note 1».

14. [new paragraph] It should be noted that the nature
of the obligation in question may determine whether per
formance could be enforced. In particular, performance of
an obligation to provide services might be unenforceable
under the laws of some States, thereby leaving compensa
tion through monetary damages as the remedy.

15. [13] The parties may wish to provide for payment
of an agreed sum for delay when it is particularly impor
tant for the countertrade commitment to be fulfilled by a
specified date or for portions of the countertrade commit
ment to be fulfilled according to an agreed time schedule.
The supplier may be interested in such a clause, for exam
ple, when the timely fulfilment of the countertrade com
mitment in one direction is essential for its ability to meet
its payment obligations under the supply contract in the
other direction. The purchaser may be interested in such a
clause, for example, when a commitment has been made to
resell the goods by a particular date. The amount of the
agreed sum payable for delay is further discussed below in
section D.

16. [14] The question of the effect of payment of an
agreed sum would also arise when payment is due for a
failure to fulfil the portion of a countertrade commitment
allocated to a subperiod of the fulfilment period. In such
cases it is advisable to make clear whether any payment is
due under the liquidated damages or penalty clause for
any unfulfilled portion of the countertrade commitment

that is not carried over or that remains unfulfilled upon the
expiry of the overall fulfilment period, or whether any
payment is due for any unfulfilled portion of the
countertrade commitment that is carried over from one
subperiod to the next.

D. Amount of agreed sum

17. [15] The amount of the liquidated damages or pen
alty, whether stipulated for non-fulfilment or for delayed
fulfilment of the countertrade commitment, may be ex
pressed as an absolute amount or as a percentage of the
value of the outstanding commitment. Calculating the
amount on the basis of a percentage of the outstanding
commitment has the advantage of automatically reducing
the amount as the countertrade commitment is fulfilled. If
there is an independent guarantee to secure payment of the
agreed sum (see below, paragraph 27), in view of its inde
pendent nature, any reduction of the amount that might
become due would not result in an automatic reduction of
the amount of the guarantee. Therefore, in order to keep
the amount of the guarantee in line with the underlying
obligation, it is advisable for the terms of the guarantee to
provide that any reduction in the countertrade commitment
is to result, upon presentation of agreed documents, in a
corresponding reduction in the amount of the guarantee
(see chapter XII, "Security for performance", paragraphs
25 and 26). In the case ofan accessory guarantee, a reduc
tion in the underlying obligation would result in an auto
matic reduction of the amount owed under the guarantee
(see chapter XII, paragraph 3).

18. [19] When the clause for the payment of liquidated
damages or a penalty covers delay, an agreed sum to be
paid is often fixed by way of increments, a specified
amount being due for a specified time unit of delay. In such
cases it is advisable that a limit be placed on the cumulative
amount of the increments. The parties may wish to address
the possibility that the failure to fulfil the commitment
would continue after the limit is reached. One approach
would be to provide that the beneficiary of the liquidated
damages or penalty clause is not entitled to recover either
further increments in the liquidated damages or penalty, or
damages for losses suffered as a result of non-fulfilment of
the countertrade commitment after the date on which the
limit was reached. Under another approach, after the limit
is reached, the beneficiary of the liquidated damages or
penalty clause is still entitled to claim fulfilment of the
commitment. In this case the parties may agree that if the
committed party fails to fulfil the countertrade commitment
within an agreed period after the cumulative limit has been
reached, the beneficiary of the liquidated damages or pen
alty clause is entitled to claim an additional agreed sum for
non-fulfilment of the commitment. Under either approach
it is advisable to provide that the beneficiary of the liqui
dated damages or penalty clause is entitled to terminate the
countertrade commitment once the cumulative amount of
the payments for delay is reached.

19. [16] Determining the appropriate amount for the
agreed sum presents certain difficulties. In a long-term
countertrade transaction, it may be difficult to estimate at
the time of the conclusion of the countertrade agreement
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the losses that may be suffered at the time of a breach of
the countertrade commitment, and accordingly it may be
difficult to quantify the amount of the agreed sum that
would make it either truly compensatory, or adequate to
stimulate performance. From the point of view of the ben
eficiary of the liquidated damages or penalty clause, the
agreed sum should not be fixed at such a low level that the
beneficiary will suffer serious uncompensated losses upon
a failure of the other party to fulfil the countertrade com
mitment. Furthermore, a sum that is less than what the
obligated party would save by failing to fulfil the
countertrade commitment would not serve as a stimulus to
fulfil properly and on time. Indeed, it may serve as a stimu
lus not to do so. [the following sentence is a revision of the
first sentence in paragraph 18 in AlCN.9/WG./V/WP.51/
Add.3] The beneficiary of the clause may find it useful to
have the agreed sum set at a level that provides both rea
sonable compensation and, to the extent permitted by the
applicable law, a moderate pressure to fulfil the commit
ment.

20. [18] Excessive sums should be avoided, as they
may deter some potential trading partners from entering
into a countertrade agreement. Excessive sums may also
make it more difficult to find a third party willing to be
come involved in the fulfilment of the countertrade com
mitment subject to a "hold-harmless" clause (see above,
paragraph 11, as well as chapter VIII, "Participation of
third parties", paragraph 37). An excessive sum may also
have no special deterrent effect if it can be predicted that
in all likelihood it will be declared invalid or reduced in
legal proceedings (see above, paragraph 7). Furthermore,
a party committed to purchase goods and requested to ac
cept an agreed sum set at a particularly high level may as
a counterbalance seek a lower price for the goods that
party is to purchase, or that party may seek a higher sale
price for its own goods.

21. [18] Where the applicable law only permits an
agreed sum to serve as compensation, parties should
attempt to estimate as accurately as possible the losses the
purchaser is likely to suffer. [the following sentence is a
revision of paragraph 17 in AlCN.9/WG.1V/WP.51/Add.3]
The parties should bear in mind that, under such laws, the
amount of the agreed sum might be viewed by a court as
an important factor in determining whether the obligation
to pay the agreed sum was intended to compensate for
damages or to stimulate performance (see above, para
graph 7). Any records relating to the basis of the
estimate and the calculations should be preserved as evi
dence that the sum was not fixed arbitrarily. In addition,
the parties may wish to include a statement in the
countertrade agreement that the amount set in the clause
represents a good faith estimate of the damages that would
be suffered as a result of a breach of the countertrade
commitment.

22. [18] In determining what sum is reasonable for an
agreed sum to cover non-fulfilment of the countertrade
commitment, parties may consider such factors as the price
the supplier would obtain in a substitute sale, the price the
purchaser would have to pay in a substitute purchase,
losses that might result from non-fulfilment of the
countertrade commitment, the extent of the risk that the

countertrade commitment will not be fulfilled and the fact
that the sum should be substantial enough to induce per
formance.

23. [new paragraph] In determining what sum is rea
sonable for an agreed sum to cover delay in fulfilment of
the countertrade commitment, parties may take into ac
count circumstances that influenced the decision to include
a liquidated damages or penalty clause in the countertrade
agreement (see above, paragraph 15). For example, if the
importer relies on timely counter-exports for repaying a
bank loan, the basis for setting the amount of the agreed
sum may be the financing costs that would have to be
incurred as a result of late purchases under the countertrade
agreement. If the counter-importer is to be the beneficiary
of the liquidated damages or penalty clause, a relevant fac
tor may be the consequences the counter-importer would
face due to its inability to resell the countertrade goods by
a particular date.

E. Obtaining agreed sum

24. [20] The parties may wish to provide that the ag
grieved party loses the right to claim the agreed sum if a
claim is not made within a specified period of time follow
ing the expiry of the fulfilment period (e.g., thirty days).
The purpose of such a provision is to resolve questions of
liability for a failure to fulfil the countertrade commitment
within a reasonable period of time following the expiry of
the fulfilment period. The period of time for making a
demand should be sufficient to permit the parties to deter
mine whether fulfilment of the countertrade commitment
has taken place. This would be of particular importance
where actions fulfilling the countertrade commitment might
be taken shortly before the close of the fulfilment period or
where supply contracts are to be concluded with persons
other than the party to whom the commitment is owed.

25. [21] In the case of a fulfilment period divided into
subperiods, it is advisable that the countertrade agreement
indicate whether payment of the agreed sum is due follow
ing each subperiod in which there has been a failure to
fulfil or only at the end of the entire fulfilment period. If
payment is due following each subperiod, a period of time
following the expiry of each subperiod could be provided
during which payment of the agreed sum could be claimed
(see the preceding paragraph).

26. [22] Legal proceedings that might be necessary to
recover the agreed sum entail time and expense. The need to
institute legal proceedings may be reduced if the
countertrade agreement authorizes the beneficiary to deduct
the agreed sum from funds of the other party in the hands of
the beneficiary or to set off the claim for the agreed sum
against funds due by the beneficiary to that party. For exam
ple, when it is agreed that the proceeds of the export contract
are to be held to pay for the counter-export contract, it may
be agreed that the counter-exporter may withhold an amount
equivalent to the agreed sum if the counter-importer fails to
honour its commitment to enter into a contract for the pur
chase of counter-export goods (see chapter IX, "Payment",
paragraphs 12 and 62). Where the beneficiary of the liqui
dated damages or penalty clause does not retain the proceeds
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of a shipment in such a manner, the objective of securing
payment of the agreed sum may be achieved by authorizing
deduction from funds or claims that are unrelated to the
countertrade transaction in question. It may be noted, how
ever, that under some legal systems provisions authorizing
deductions and setoffare regulated by mandatory rules. One
such rule found in the laws of a number of States is that a
setoff is permitted only if the claims to be set offarose from
the commercial relationship between the parties. Further
more, a deduction or a setoffmight later be invalidated if the
agreed sum deducted or set off was held by a court to be
excessive, and was reduced.

27. [23] The beneficiary of the liquidated damages or
penalty clause may wish to include a provision in the
countertrade agreement requiring the other party to arrange
for a financial institution to give a guarantee in respect of
the agreed sum. The beneficiary could then claim the
agreed sum from the financial institution according to the
terms of the guarantee. Such guarantees are typically ofan
independent nature, although the possibility of using an
accessory guarantee is not excluded. For a discussion on
independent guarantees, their distinction from accessory
guarantees and on possible payment terms of guarantees,
see chapter XII, "Security for performance", in particular
paragraphs 3, 4 and 18.

F. Termination of countertrade commitment and
clauses for payment of agreed sum

28. [24] Parties may wish to provide that, where an
agreed sum for delay is payable by way of increments with
a limit on the cumulative amount recoverable (see above,
paragraph 18), the countertrade commitment may not be
tenninated until the limit is reached on the ground of the
failure to fulfil for which the agreed sum is provided.

29. [25] The parties may also wish to provide that ter
minationafter the limit is reached is not to affect any ob
ligations to pay liquidated damages or penalties that be
came due prior to the termination. This would avoid the
ambiguity that may result due to the rule in some legal
systems that the termination of a contract affects obliga
tions that became due prior to the termination of the con
tract.lf, however, the countertrade commitment is termi
nated before the limit is reached (e.g., when the beneficiary
of the liquidated damages or penalty clause terminates the
countertrade commitment for a failure other than the one
for which the agreed sum has been stipulated), the parties
may wish to provide that the termination does not affect the
right to recover an agreed sum due on the date of termina
tion, but that no amount becomes due as the payment of an
agreed sum after the termination.

[AlCN.9/362/Add. 12]
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A. General remarks

1. [1] This chapter focuses on guarantees (also referred
to in practice as "bonds" or "indemnities") in a
countertrade transaction supporting the countertrade com
mitment. Guarantees supporting the performance of indi
vidual supply contracts are not specifically addressed since
they do not raise issues particular to countertrade. In a
given countertrade transaction, guarantees may be used to
support the obligation to purchase goods, the obligation to
supply goods, or both these obligations. Sometimes a guar
antee supports the countertrade commitment by way of
securing payment under a liquidated damages or penalty
clause covering the countertrade commitment. Guarantees
may also be used to support liquidation of imbalances in
the flow of trade (below, paragraphs 40 to 48).

2. [2] Requiring guarantees may have the general ad
vantage of preventing parties who are unreliable or who do
not have sufficient financial resources from participating in
the countertrade transaction. Guarantor institutions gener
ally make careful inquiries about a party whose obligations
they are asked to guarantee, and will normally provide
guarantees only when they have reasonable ground for
believing that the party can successfully perform the obli
gation. This may be of particular advantage to importers or
exporters who are otherwise unable to determine whether a
proposed counter-party is reliable.

3. [3] Depending upon its terms, a guarantee may be
independent of, or accessory to, the underlying obligation.
Under an independent guarantee, the guarantor is obligated
to pay when the party to whom the underlying obligation is
owed (the "beneficiary") presents to the guarantor the
demand for payment and any additional document required
under the terms of the guarantee. A required document
may be, for example, a beneficiary's statement that the
party who procures the guarantee (the "principal") is in
breach of the underlying obligation, a beneficiary's state
ment specifying the circumstances that constitute the
breach, or a certificate or decision by a third person or
entity stating that the breach of the underlying obligation
has occurred. The third person or entity, designated in the
guarantee or in accordance with the guarantee, may be,
for instance, an expert, a supervisory body, an arbitral
tribunal or a court. An independent guarantee assures the
beneficiary that, upon presenting the demand and any re
quired document, prompt payment will be made even if
there remains disagreement between the principal and the
beneficiary as to whether the underlying obligation has
been breached. The guarantor, in determining whether to
pay, is not called upon to investigate whether the underly
ing obligation has in fact been breached, but is limited to
verifying whether the demand for payment and any sup
porting document conform to the requirements specified in
the guarantee. (For further discussion on possible payment
conditions, see below, paragraph 18.) lfthe question arises
whether the principal is entitled to the recovery of the
amount paid on the ground that the underlying obligation
had not been breached, that question would be determined
in any subsequent proceedings between the principal and
the beneficiary. Even though the guarantor's obligation to
pay is independent from the underlying obligation, the
payment claim by the beneficiary under the guarantee may,

in exceptional circumstances, be excluded under the law
applicable to the guarantee, in particular when the claim by
the beneficiary is fraudulent.

4. [4] Under an accessory guarantee, the guarantor must
pay only when the principal is in fact in breach of the
guaranteed obligation. Such accessory guarantees are re
ferred to in national laws by terms such as "suretyship",
"cautionnement", "fianza", and "Burgschaft". The guaran
tor must, before paying a claim, ascertain whether the un
derlying obligation was breached in order to establish
whether the claim is justified, and the guarantor is normally
entitled to invoke all the defences that the principal could
invoke against the beneficiary.

5. [5] The discussion in this chapter is limited to inde
pendent guarantees, without thereby implying a preference
for this type of guarantee. Generally, independent guaran
tees are used to support obligations set out in the
countertrade agreement. While principals tend to prefer
accessory guarantees, beneficiaries are normally reluctant
to accept such guarantees because of the possible delays
involved in obtaining payment. Moreover, guarantors, in
particular banks, tend to prefer independent guarantees
because they do not wish to investigate the performance of
the underlying obligation. While the various legal regimes
governing accessory guarantees are well established, inde
pendent guarantees, essentially a creation of banking and
commercial practice, are not yet firmly established in all
national laws and there is no uniformity as regards the
extent to which independent guarantees are recognized.

6. [6] In some countries banks issue "stand-by letters of
credit", which are the functional equivalent of independent
guarantees. Accordingly, the discussion in the legal guide
on guarantees for security for performance by the principal
applies to stand-by letters of credit.

B. Guarantee provisions in countertrade agreement

7. [7] When the parties decide to use a guarantee to
support the countertrade commitment, they should include
in the countertrade agreement certain basic provisions con
cerning the issuance and terms of the guarantee. The par
ties may also wish to consider appending to the
countertrade agreement a form of a guarantee to be fol
lowed by the issuer in establishing the guarantee. In formu
lating the terms of the future guarantee in the countertrade
agreement, the parties should be sure that the agreed for
mulation would be accepted by the guarantor.

8. [8] Typically it is the party committed to purchase
whose commitment is supported by a guarantee. This is
because the primary objective of that party in agreeing to
a countertrade commitment is to secure a sale of its own
goods, rather than to obtain goods from the other party.
When the party committed to purchase goods has a particU
lar interest in obtaining the goods, the supplier's commit
ment to conclude a contract for the supply of the agreed
goods may be supported by a guarantee. As noted in para
graph 1, in some cases the countertrade agreement may
require both the purchaser and the supplier to obtain guar
antees to support their commitments. When the parties to
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the countertrade agreement foresee that a third person may
assume the countertrade commitment, the parties may wish
to consider whether the guarantee should be procured by
the third party or by the party originally committed (see
chapter VIII, "Participation of third parties").

9. [9] When the guarantee supports the principal's obli
gation under a liquidated damages or penalty clause, the
question whether a payment under the guarantee would free
the principal from liability for fulfilment of the countertrade
commitment or from liability for any damages beyond the
amount of the guarantee would be settled by the tenns of
the liquidated damages or penalty clause and the rules appli
cable to the clause (see chapter XI, "Liquidated damages
and penalty clauses", sections B and C). When the guaran
tee does not support a liquidated damages or penalty clause
and the parties intend, as is sometimes the case, that pay
ment under the guarantee would have the effect of freeing
the principal from the countertrade commitment or from li
ability for any damages exceeding the amount paid under
the guarantee, they should state their intention in the
countertrade agreement. Without a provision to this effect,
it cannot be assumed that payment under the guarantee
would free the principal from the countertrade commitment
or from liability for damages. It shouldfurther be noted that
the fact that the obligation is supported by a guarantee does
not give the obligated party the option ofchoosing between
fulfilling the underlying contractual obligation and having
the guarantee amount paid.

1. Choice of guarantor

10. [10] The parties may wish to specify in the
countertrade agreement a guarantor who would be accept
able to both parties. That would enable the beneficiary to
be satisfied that the guarantee would be issued by a guar
antor that had the necessary financial reserves and that was
otherwise acceptable. The identification of the guarantor
could be useful to both parties in that it would limit subse
quent disagreements and enable the parties to know the
cost of the guarantee at the outset.

11. [11] If the guarantor is not identified at the time of
the conclusion of the countertrade agreement, the parties
may provide, for example, that the guarantor must be a first
class bank, be agreeable to the beneficiary or be an insti
tution from the home country of one of the parties.

12. [12] A beneficiary may wish to have the guarantee
issued by an institution in its home country because en
forcement of a claim for payment against such an institu
tion might be easier than against a foreign institution. How
ever, requiring the use of a local guarantor might be disad
vantageous to the extent that the principal would be pre
vented from using a guarantor with whom it has an estab
lished relationship and who might provide the same guar
antee at a lower cost. Furthermore, the guarantor in the
beneficiary'S country may require that reimbursement of
any payment under the guarantee be secured by a ban~

acting in behalf of the principal, which may involve addI
tional cost (see below, paragraph 14).

13. [13] In some States, mandatory rules applicable to
the beneficiary provide that a guarantee may be accepted

only if it is issued by a financial institution in the country
or a financial institution authorized to issue guarantees in
volving payment in a foreign currency or if the selection of
the guarantor is approved by the competent authority.

14. [new paragraph] When the guarantee is to be issued
by a bank in the beneficiary's country, that bank will often
issue the guarantee only if reimbursement is secured through
the issuance of a "counter-guarantee". The counter-guaran
tee entitles the bank issuing the guarantee to claim prompt
reimbursement from the counter-guarantor in accordance
with the terms of the counter-guarantee. The counter-guar
antee would often be issued by the principal's bank that has
instructed the guarantor to issue the guarantee.

15. [new paragraph] A similar requirement that pay
ment be guaranteed by a bank in the beneficiary's country
may apply when the security takes the fonu of a stand-by
letter of credit. Such a requirement may be met by confir
mation by a local bank of the stand-by letter of credit is
sued by a foreign bank. The confinuing bank would obtain
reimbursement from the issuing bank. Also a security in
the fonu of a guarantee is sometimes confinued by a bank
in the beneficiary's country. In the case of both a con
finued stand-by letter of credit and a confinued guarantee,
the beneficiary has an option between claiming payment
from the confirming bank or from the issuing bank.

16. [14] There have been instances where an undertak
ing to pay a sum of money, tenued a "guarantee", support
ing the countertrade commitment or the payment of related
liquidated damages or penalties has been made by the party
whose countertrade commitment is to be guaranteed. The
effect of such a "guarantee" is that the party-guarantor
promises to pay the other party under the tenus of the
guarantee without raising any defence that could not have
been raised by a third-party guarantor, and that it is up to
the party-guarantor to sue for reimbursement of the funds
paid if it is claimed that the underlying obligation had not
been breached. Such a guarantee might be acceptable to the
beneficiary if the guarantee is independent from the under
lying transaction and is issued by a trading party whose
commercial integrity and financial adequacy are regarded
by the beneficiary as being beyond doubt. However, it is
not clear that such a guarantee gives the beneficiary legal
rights in addition to those arising from the obligation being
guaranteed.

2. Conditions for obtaining payment
under the guarantee

17. [15] The countertrade agreement should clearly set
forth the conditions that have to be fulfilled in order for the
guarantor to be obligated to pay, in particular, as to any
documents that have to be submitted in support of a claim
for payment. If there is a lack of clarity, there is a greater
likelihood that disputes would arise due to uncertainty as to
whether the documents presented by the beneficiary con
form to the tenus of the guarantee.

18. [16] The terms of an independent guarantee may
provide that a demand for payment alone would suffice,
with the possible additional requirement that the demand
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would have to be accompanied by the beneficiary's state
ment concerning the breach. A general declaration to that
effect may be sufficient. Alternatively, the beneficiary may
be required to state more details, such as the nature of the
principal's breach, that the beneficiary is entitled to pay
ment of the claimed amount and that the amount has not
yet been paid. In addition to the demand for payment, the
beneficiary maybe required to present a document issued
by a third person relating to the default by the principal;
such a document may be, for example, a certificate of an
independent expert, an arbitral award or a first-instance
court decision stating that the default has occurred. The
guarantee may provide that the requirement of a third
person statement would not apply if the principal makes an
admission of default in writing. In all these cases, the guar
antor merely ascertains whether the documents conform on
their face to the requirements of the guarantee and is not to
inquire into the underlying transaction. In particular, the
guarantor is not to investigate whether the statements con
tained in a document are founded.

19. [17] Sometimes the parties agree that the beneficiary
must notify the principal of the intention to call the guaran
tee and that the claim cannot be made before the expiry of a
specified period of time following the notice. The purpose of
such a notice requirement is to provide an opportunity to the
principal to cure a breach or to settle a disagreement. A cor
ollary guarantee term would require the beneficiary to sub
mit with the demand for payment documentary evidence
that notice had been given to the principal.

20. [18] Where the guarantee supports the payment ob
ligation under a liquidated damages or penalty clause, the
parties may wish to stipulate that among the payment con
ditions would be a requirement that the beneficiary must
provide a statement that payment under the liquidated dam
ages or penalty clause was due.

21. [19] In addition to documentary conditions, a guar
antee will usually specify requirements that do not pertain
to the performance of the underlying obligation. Such re
quirements, which do not involve the presentation of a
document, most frequently concern the time period within
which a claim can be made, the amount of the guarantee,
and the office of the guarantor where the claim is to be
submitted.

22. [20] It is advisable that the countertrade agreement,
in addition to setting out the agreement of the parties as to
the guarantee, provide that the beneficiary is entitled to
claim under the guarantee only if there is in fact a failure
to fulfil the commitment. Such a provision might facilitate
recovery by the principal of losses suffered in the event
that a claim is paid without there having been a breach of
the underlying obligation.

3. Amount of guarantee and reduction of amount

23. [21] The parties should agree on the amount of the
guarantee, as well as the currency in which it is to be de
nominated and payable. The amount of the guarantee is
expressed as a specified amount or as a percentage of the
value of the outstanding commitment. If the guarantee is to

support payment under a liquidated damages or penalty
clause, the guarantee clause in the countertrade agreement
may call for the· guarantee to cover payment of the entire
amount of the liquidated damages or penalty or ofa portion
thereof. The liquidated damages or penalty may itself be a
certain percentage of the unfulfilled countertrade commit
ment. (Concerning the amount of the liquidated damages
or a penalty, see chapter Xl, section D.)

24. [22] In determining the amount of the guarantee, or
of the liquidated damages or penalty covered by the guar
antee, the parties would take into account factors such as
the extent of the losses expected to be suffered in the event
of non-fulfilment and the risk of failure to fulfil, as well as
the limits which guarantors would usually observe in re
spect of similar contracts. Another factor may be the ease
with which payment of a claim under the guarantee could
be obtained. In this respect, the beneficiary generally has a
trade-off to make. The closer the terms of the guarantee
approach that of a simple demand guarantee and the easier
it will be to obtain payment, the less willing the principal
might be to provide a guarantee covering a high percentage
of the countertrade commitment. On the other hand, if the
documentary conditions are more difficult to meet when
the principal has not breached the commitment (e.g., when
an arbitral or court decision must be presented), the princi
pal might be willing to agree on a higher amount for the
guarantee.

25. [23] The parties may wish to include in the terms of
the guarantee a mechanism to reduce the amount of the
guarantee as fulfilment of the countertrade commitment
progresses. Reduction of the guarantee amount would have
the advantage of reducing the exposure under the guarantee
and possibly the cost of the guarantee. If the guarantee
secures payment of liquidated damages or a penalty, the
provisions on the reduction of the guarantee should be
consistent with any reduction mechanism for the sum of the
liquidated damages or penalty.

26. [24] It is advisable that the reduction mechanism
operate on the basis of the presentation to the guarantor of
specified documents evidencing fulfilment of the counter
trade commitment, without the guarantor being obligated to
verify the degree to which the countertrade commitment has
been fulfilled. These documents may include shipping docu
ments, copies of supply contracts, purchase orders, letters of
release or other documents recording fulfilment. The parties
may also find it useful to stipulate the issuer of the docu
ments and the party responsible for forwarding them to the
guarantor. Where the fulfilment period is divided into
subperiods, the parties may wish to provide that the guaran
tee will be reduced by the amount allocated for each
subperiod and not claimed within the agreed period of time.

4. Time of providing guarantee

(a) At entry into force of countertrade agreement or
shortly thereafter

27. [25] The parties are advised to agree on the point of
time when the guarantee is to be issued. It may be agreed,
for example, that the guarantee should be issued to the
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beneficiary when the countertrade agreement enters into
force or shortly thereafter (e.g., thirty days after entry into
force of the countertrade agreement). The parties may ob
tain assurance that the guarantee would be procured at the
agreed time by providing that the countertrade agreement
would not enter into force without procurement of the
guarantee or that the principal would be deemed to have
breached the countertrade commitment if the guarantee was
not procured within the agreed period of time.

28. [26] When a contract in one direction (export con
tract) is concluded together with the countertrade agree
ment, the parties could agree that the issuance of a guaran
tee supporting fulfilment of the countertrade commitment
is a condition for the entry into force of the export contract.
Such a provision would assure the importer of not being
bound under the export contract before issuance of a guar
antee to support the countertrade commitment.

(b) Later in fulfilment period

29. [27] The parties may agree that the guarantee would
only have to be procured at a certain date later in the ful
filment period if by that time fulfilment of the commitment
was not yet completed. The agreed date may be, for exam
ple, three months before the end of the fulfilment period or
three months before the end of each yearly segment of a
multi-year fulfilment schedule. This approach has the ad
vantage that the amount of the guarantee could be calcu
lated as a percentage of the then outstanding countertrade
commitment. By making the amount of the guarantee de
pendent on the outstanding balance rather than on the entire
countertrade commitment and by limiting the length of
time during which a guarantee is in effect, the extent of
exposure under the guarantee as well as the cost of the
guarantee are likely to be reduced.

30. [28] Since such an approach exposes the beneficiary
to the risk that the guarantee will not be procured, the
parties may wish to agree on the beneficiary's rights in the
event the guarantee is not procured as agreed. It may be
agreed that the beneficiary would be permitted to regard
the countertrade commitment as breached and to claim
payment under a liquidated damages or penalty clause.
Furthermore, it might be agreed that the beneficiary would
be entitled to deduct the amount of the liquidated damages
or penalty from any amounts becoming due under the ex
port contract after the failure to procure the guarantee.

5. Duration of guarantee

(a) Expiry date

31. [29] It is advisable for the parties to agree on the
clause that should be included in the guarantee concerning
the length of time the guarantee is to remain in force. It
should be noted that, in view of the independence of the
guarantee from the underlying countertrade agreement, the
clause in the countertrade agreement concerning the pe
riod of validity of the guarantee will not determine the
duration of the guarantee as specified in the guarantee.
Guarantees usually contain a fixed expiry date. Another

possibility would be to provide for an open-ended guaran
tee that would terminate only when the countertrade com
mitment was fulfilled or the committed party was otherwise
released from the commitment (see chapter IV,
"Countertrade commitment", paragraphs 35 to 37). It
should be noted that most guarantors would be willing to
issue guarantees only if the expiry date is fixed. It should
also be noted that the laws of some States contain manda
tory rules governing the validity period of guarantees. *

32. [30] It is advisable that the expiry date of the guar
antee fall after the end of the period for the fulfilment of
the countertrade commitment. A period of time between
expiry of the fulfilment period and expiry of the guarantee
(e.g., thirty days) would allow the beneficiary to await the
conclusion of supply contracts until the close of the fulfil
ment period without foregoing the possibility of claiming
payment under the guarantee. Furthermore, the beneficiary,
at its discretion, would be able to allow minor delays attribu
table to the principal in the fulfilment of the countertrade
commitment without foregoing the possibility of claiming
payment under the guarantee. At the same time, if kept
relatively short, the interval would allow the liability of the
guarantor to be resolved relatively soon after the alleged
non-fulfilment of thecountertrade commitment has taken
place. The parties may also wish to apply such an approach
in relation to guarantees covering subperiods of a fulfil
ment period.

33. [new paragraph] In the absence of a provision in
the guarantee defining the effect of the expiry date, it is
widely understood that a demand for payment, accompa
nied by any required documents, must be made before or
on the expiry date, and that, accordingly, the guarantor is
not obligated to pay any demand made after that date.
However, according to the interpretation of courts of some
jurisdictions, absent a provision to the contrary, the de
mand for payment can validly be made after the expiry
date, provided that the contingency for which the guarantee
had been given has occurred before or on the expiry date.
Under such an interpretation, a demand for payment may
be made either within a reasonable period of time after the
expiry date or, according to some courts, even during a
period of limitation or prescription.

[31] *

(b) Return of guarantee instrument

34. [32] In some States a guarantee may remain in force
even after the expiry date if the guarantee instrument is not
returned by the beneficiary. The countertrade agreement
should therefore obligate the beneficiary to return the guar
antee promptly upon fulfilment of the guaranteed obliga
tion. However, the obligation to return the guarantee
should be drafted so as not to imply that if the guarantee is
not returned it remains in force even after the expiry date.

(c) Extension

35. [33] For various reasons, the time period for fulfil
ment of the countertrade commitment may be extended and
as a result continue beyond the expiry date of the guarantee
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(see chapter rv, "Countertrade commitment", paragraphs
13 to 16, concerning extension of the fulfilment period).
The countertrade agreement might provide that, if the ful·
filment period is extended, the principal would be obligated
to arrange within a reasonable period of time a correspond
ing extension of the guarantee. Alternatively, the guarantee
might provide for an automatic extension to cover any
extension of the underlying fulfilment period agreed to by
the parties. However, such a provision might not be accept
able toa guarantor who did not wish to be bound by a
guarantee the duration ofwhich would depend on an agree
ment to which the guarantor was not a party.

36. [34] With respect to the cost of extending the period
of validity of the guarantee, the parties may wish to agree
that the party responsible for the extension of the fulfilment
period would be obligated to bear the costs of the extension
of the guarantee period.

6. Modiftcation or termination of
countertrade agreement

37. [35] In national laws that recognize the agreement
of the parties to establish an independent guarantee, an
independent guarantee would remain in effect as stipulated
regardless of changes in the underlying commitment. If the
change in the underlying contract affects the possibility to
obtain the documents required to support of the payment
claim under the independent guarantee, it should be en
sured that the change in the underlying contract is reflected
by a corresponding modification of the guarantee terms.

38. [36] Under some national laws that do not fully
recognize an independent guarantee, an alteration of the
underlying commitment may result in the release of the
guarantor; under other such national laws, the guarantee
may be deemed to cover only the commitment of the prin
cipal existing at the date of issuance of the guarantee. With
a view to avoiding undesired consequences, the parties may
provide that the guarantee would remain in force despite
modifications of the countertrade agreement.

39. [37] The modification of the countertrade agreement
may extend the liability of the principal beyond the amount
of the guarantee. The parties may wish to provide in the
countertrade agreement that in those cases the principal
would be obligated to ensure that the amount of the guar
antee would be. modified accordingly.

C. Guarantee for imbalance in trade

40. [38] The parties may agree that goods will be
shipped in exchange for goods and that the shipments in
each direction will not be paid for in money. This type of
transaction may be based on a barter contract (see chapter
Ill, "Contracting approach", paragraphs 3 to 8) or on the
setoff of countervailing claims for payment (see chapter
IX, "Payment", section D). In such cases a supplier runs
the risk that the value of its shipments may exceed the
value of goods received from the other party and that this
imbalance is not liquidated, either by supplies of goods or
through payment in money. In order to address this risk,

the parties may use guarantees to secure liquidation of an
imbalance that may develop in the flow of trade. It may be
agreed that the imbalance should be liquidated at the end
of the period for the fulfilment of the countertrade commit
ment or at specified points of time during that period.

41. [39] The amount of the guarantee should be linked
to the amount of the imbalance in the flow of trade, with
an upper limit. This upper limit for the guarantee could be
set at the level of imbalance permitted under the
countertrade transaction. It may be agreed that the amount
that could be claimed under the guarantee would cover less
than the full extent of the imbalance (e.g., 80 per cent). The
purpose of such an approach would be to discourage the
calling of the guarantee except as a last resort. A benefici
ary who could not recover the full amount of the imbalance
by calling the guarantee would have a greater incentive to
achieve the agreed balance in the flow of trade through
ordering goods from the other party.

42. [new paragraph] When a third person holds infor
mation concerning the flow of the deliveries between the
parties (e.g., the bank administering the setoff account), it
can be stipulated in the guarantee that a demand for pay
ment must be accompanied by a statement by that third
person certifying the amount of the outstanding imbalance.
Furthermore, the guarantee can stipulate that the guarantor
is authorized to pay a demand only up to the amount of the
certified imbalance.

1. Guarantee for shipment in one direction

43. [41] Where a particular sequence of shipments in the
two directions is stipulated, the countertrade agreement may
provide that the party scheduled to receive goods first must
provide a guarantee supporting the obligation to ship goods
in return. This guarantee would cover the risk taken by the
party that ships first that the return shipment fails to take
place by the agreed date or is not of the agreed value or quan
tity. When the first shipment is to take place in stages, it may
be agreed that with each partial shipment a separate guaran
tee is to be provided corresponding to the value of that ship
ment; alternatively, the parties and the guarantor may agree
that the guaranteed amount will increase upon the presenta
tion of documents evidencing additional shipments.

44. [41] With respect to the timing of the issuance of
the guarantee, the countertrade agreement may provide that
the guarantee is to be handed over to the beneficiary in
exchange for the shipping documents relating to the first
delivery. Such a procedure would safeguard against the
possibility that the party scheduled to ship first would be
given the guarantee but would then fail to ship. In order to
ensure that the beneficiary of the guarantee (the party that
has shipped first) would not be in a position to claim pay
ment under the guarantee once the principal (the party
shipping second) has fulfilled its obligation to ship goods,
the countertrade parties may agree that the beneficiary of
the guarantee would obtain documents of title to the second
shipment only upon surrender of the guarantee instrument.

45. [42] Guarantees may be used in a similar fashion in
multi-party countertrade transactions. When the parties link
deliveries in such a fashion that the importer, in exchange
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for goods received from the exporter, ships goods to a third
party counter-importer, the third-party counter-importer pays
the exporter (see chapter IX, "Payment", paragraph 68).
The guarantee, provided by the importer, would support the
obligation to counter-export after receiving the export
goods. When the exporter is to be paid by the counter
importer upon shipment of the export goods, the counter
importer would be the beneficiary of the guarantee. Such a
guarantee would cover the risk taken by the counter
importer in paying the exporter prior to receiving goods
from the counter-exporter. When, however, the counter
importer is to pay the exporter only upon receipt of the
counter-export goods, the exporter would be the beneficiary
of the guarantee. Such a guarantee would cover the risk that
the exporter, having shipped goods, failed to be paid by the
counter-importer because the counter-export did not take
place.

exporter are separate parties from the exporter and the
importer (see chapter IX, paragraph 69). It may be agreed
that the importer must provide a guarantee to the exporter
to support the importer's obligation to pay the price of the
export goods. When the exporter is to receive payment
from the counter-importer upon shipment of the export
goods, the beneficiary would be the counter-importer. This
would protect the counter-importer against the risk of pay
ing the exporter without receiving goods from the counter
exporter. When, however, the counter-importer is to pay
the exporter only upon shipment of the counter-export
goods, the beneficiary of the guarantee would be the ex
porter. This would protect the exporter against the risk of
shipping goods without being paid.

2. Mutual guarantees

1
1

1

I
1
I
l

46. [43] A similar guarantee may be used when the
exporter, instead of being paid by the importer, receives
goods from a third-party counter-exporter, who in turn is
paid by the importer (see chapter IX, paragraph 68). In this
case, it may be agreed that the exporter would be given a
guarantee covering the risk that, having shipped first, the
exporter failed to be compensated by a shipment of goods
from the counter-exporter.

47. [44] A guarantee may be employed in a similar
fashion when both the counter-importer and the counter-

48. [45] When the parties agree to exchange goods for
goods, they may do so without stipulating a particular se
quence in which the shipments in the two directions should
take place. This is particularly likely when multiple ship
ments in each direction are envisaged. In such situations,
both parties encounter the risk of an imbalance in the flow
of trade which needs to be redressed either through the
shipment of goods or through the payment of a sum of
money. To address this risk, it may be agreed that each
party is to provide a guarantee to secure liquidation of an
imbalance in favour of the other party.

[NCN.9/362/Add.13]
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[Editorial note: The present draft chapter is a revision of
draft chapter XIII, "Failure to complete countertrade trans
action", published as document NCN.9IWG.IVIWP.511
Add.4. The note in square brackets at the beginning of each
paragraph indicates either the number under which the
paragraph appeared in document NCN.9IWG.IVIWP.511
Add.4 or that the paragraph is new. The revisions of para
graphs that appeared in document NCN.9IWG.IVIWP.51/
Add.4 are in italics. An asterisk indicates the place where
text has been deleted without adding new language.]

A. General remarks

1. [1] This chapter discusses remedies for non-fulfil
ment of the countertrade commitment (sections B and C).
The chapter also discusses circumstances in which a party
would be exonerated from liability for a failure to fulfil the
countertrade commitment (section D). A further issue dis
cussed in the present chapter is the effect of a failure to
fulfil the countertrade commitment or of the failure to per
form a supply contract in one direction on the obligations
of the parties to conclude or perform supply contracts in the
other direction (section E). Not discussed are remedies for
non-performance of a supply contract concluded pursuant
to the countertrade agreement, since such remedies are of a
type available under contract law generally and do not raise
issues specific to countertrade.

2. [new paragraph] The discussion in this chapter is set
in the context of "firm" countertrade commitments, Le.,
commitments in which a party undertakes to actually con
clude a supply contract in accordance with the terms stipu
lated in the countertrade commitment. As noted in chapter
IV, paragraph 2, the Legal Guide does not deal with
countertrade commitments containing a lower degree of
commitment (e.g., "best efforts" or "serious intention"
types of commitment), under which the undertaking is lim
ited to an obligation to negotiate in good faith without
promising that a contract will actually be entered into.

3. [2] Failure by a party to fulfil its obligations under
the countertrade transaction could have serious repercus
sions for the other party. The repercussions may be, for
example, that a prospective supplier will not earn convert
ible funds planned to be used for the purchase of other
goods, that a prospective supplier will be hampered in car
rying out its plan to introduce countertrade goods into new
markets, or that a prospective purchaser will not receive
goods to be resold in order to pay for goods shipped in the
other direction.

4. [3] It is advisable that the countertrade agreement
stipulate the remedies for a failure to fulfil the countertrade
commitment. National laws generally do not contain rules
specifically tailored to countertrade, and general rules ap
plicable to contractual obligations may not provide satisfac
tory answers when problems occur in fulfilling the
countertrade commitment. The remedies that the parties
might wish to address in the countertrade agreement in
clude release from the countertrade commitment and liqui
dated damages or a penalty (see below, paragraphs 5 to 13).
It is also advisable that the countertrade agreement define
the circumstances in which a party would be exonerated

from liability for a failure to fulfil the countertrade commit
ment (see below, paragraphs 14 to 37).

5. [4] The remedies for non-fulfilment of the
countertrade commitment that the parties have decided to
include in a countertrade agreement may not be appropriate
in every circumstance. Therefore, while a party has the
right to insist upon the remedies set forth in the
countertrade agreement, the parties may find it desirable to
negotiate in the light of the available remedies before re
sorting to the procedures available to enforce them (see
discussion on negotiation in chapter XV, "Settlement of
disputes", paragraphs 8 to 11).

B. Remedies

1. Release from part or all ofcountertrade commitment

6. [5] There are various circumstances in which a party
may be released from its obligations under the countertrade
commitment. Such a release can result from a payment of
liquidated damages or a penalty stipulated in the
countertrade agreement for non-fulfilment of the
countertrade commitment (see chapter Xl, "Liquidated
damages and penalty clauses", paragraph [12]) or when the
countertrade commitment is terminated after the payment
of liquidated damages or a penalty covering delay have
reached the agreed cumulative limit (see chapter Xl, para
graph [19]). A release of a party may also result when an
action or omission by the other party causes the failure to
fulfil the commitment (see paragraph 6 below), A further
ground for a release may be the occurrence of circum
stances that the applicable law or the countertrade agree
ment defines as exempting impediments (see paragraphs 14
to 37 below). Yet another situation in which a party may be
released is when the supply contract in the other direction
is terminated (see paragraph 48 below). A party may be
released from all of the unfulfilled countertrade commit
ment or from only a portion thereof. If the circumstances
that give rise to the release affect only a portion of the
unfulfilled countertrade commitment, the remaining por
tion of the countertrade commitment remains in effect.

7. [6] A party may be entitled, in accordance with legal
rules generally applicable to the breach of a contractual
obligation, to be released from the countertrade commit
ment if the other party fails to take the action necessary to
fulfil the commitment. Nevertheless, the parties may wish to
address in the countertrade agreement the question of the
release from the countertrade commitment in order to es
tablish a clear understanding as to the instances in which
a party is to be released and as to the extent of release.
This could take the form ofa clause to the effect that, if the
party committed to supply breaches its obligation to make
available a portion or all of the goods in accordance with
the terms of the countertrade agreement, the party commit
ted to purchase is released from an equivalent portion or all
of the countertrade commitment. Similarly, the parties may
wish to agree that, if the party committed to purchase
breaches its obligation to purchase a portion or all of the
goods made available in accordance with the terms of the
countertrade agreement, the party committed to supply is
released from an equivalent portion or all of the
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countertrade commitment. When the parties so agree, they
may wish to establish a notice requirement. Such a require
ment might specify that the aggrieved party has to deliver
a notice to the party in breach specifying the breach and
informing the party in breach that the aggrieved .party
would be released from its obligations under the
countertrade commitment to the extent that the breach was
not remedied within a period of time specified in the notice
or in the countertrade agreement. The period of time should
be of a sufficient length to allow the remedying of the
breach. The parties may wish to provide that the period of
time commences to run from the date of the delivery of the
notice. The parties may wish to consider whether it· would
be desirable to provide that, for the release to take effect,
a second written notice would have to be delivered by the
party claiming release.

8. [7] Sometimes the countertrade agreement sets
subperiods within the fulfilment period in which specified
portions of the countertrade commitment must be fulfilled
(for a discussion of such subperiods, see chapter IV,
"Countertrade commitment", paragraphs 17 to 20). Such
schemes often provide that a committed party that fails to
fulfil the commitment allocated to a given subperiod may
carry over a portion of the unfulfilled commitment to the
following subperiod and that the party in breach must pay
liquidated damages or a penalty on the unfulfilled portion
that is not carried over. In such cases it may be provided
that the party in breach is to be given an additional period
of time, after the expiry of the subperiod, to remedy the
breach (seethe preceding paragraph).

9. [8] It should be noted that, as to the termination of
contracts as a result of a breach, some national laws con
tain special requirements. For example, it may be required
that additional time be granted to remedy the breach, that
notice of intent to terminate be given, or that judicial con
sent be given. To the extent a countertrade agreement is
regarded as governed by the rules applicable to contracts,
those requirements would be applicable.

10. [9] The countertrade agreement may provide that, if
a release results from circumstances not attributable to ei
ther party (e.g., an exempting impediment), each party is to
bear its own expenses and losses.

2. Monetary compensation

[10] *

[11] *

11. [12] It might be possible for the party who suffered
loss as a result of a failure to fulfil a countertrade commit
ment to claim, on the basis of legal rules generally appli
cable to a breach of a contractual obligation, damages from
the party who failed to fulfil the commitment. The problem
of liability for failure to fulfil a countertrade commitment
raises the question of pre-contractualliability. The answer
to this question is often not clear in national laws, the
approaches to the question differ under the laws of various
States, and in some States the law of pre-contractual liabil
ity is undeveloped. A further source of uncertainty is the

basis on which the .extent of the damages would be calcu
lated. If the important terms of the future supply contract
(in particular type, quality and price of goods) are not suf
ficiently defined in the countertrade agreement, there
would be an insufficient basis on which to calculate dam
ages resulting from a failure to conclude that contract.

12. [new paragraph] If the parties agree that a party
should obtain monetary compensation as a result of non
fulfilment of the countertrade commitment, they may, in
order to avoid the uncertainties mentioned in the previous
paragraph, include in the countertrade agreement a clause
on liquidated damages or a penalty (see chapter XI, "Liq
uidated damages and penalty clauses").

[12]*

C. Exempting impediments

13. [14] During the course of the period for fulfilment
of the countertrade commitment, events may occur that
impede a committed party to conclude an envisaged supply
contract. An impediment may be of a legal nature, such as
a change of regulations in the purchaser's or the supplier's
country prohibiting the import or export of certain types of
goods. An impediment may also be of a physical nature,
such as a natural disaster preventing the production, trans
port or taking delivery of countertrade goods. Impediments
may prevent fulfilment of the countertrade commitment
permanently or only temporarily. The party who fails to
fulfil itscountertrade commitment due to an impediment
may, subject to the applicable law and to the provisions of
the countertrade agreement, be granted additional time to
fulfil the commitment or be released altogether from the
countertrade commitment, and be exonerated from liability
to pay damages. Impediments that give rise to such an
exemption are referred to in the Legal Guide as "exempting
impediments".

14. [15] Many national laws contain rules concerning
exempting impediments. Ifan event impeding fulfilment of
the countertrade commitment has the characteristics set
forth in the applicable law (such as that the event was
unforeseeable and unavoidable) the parties would be re
leased from the commitment as a result of those rules.
However, those rules may lead to results that are incompat
ible with the circumstances and needs of international
countertrade transactions or do not allocate the risk of oc
currence of exempting impediments as desired by the par
ties. Therefore, the parties may wish to include in their
countertrade agreement an exemption clause defining ex
empting impediments and specifying the legal conse
quencesof those impediments. It is advisable for the par
ties to select terminology that is, in the light of the appli
cable law,consistent with their intentions (see chapter V,
"General remarks on drafting", paragraph 6).

15. [16] In the negotiation of the clause in the
countertrade agreement on exempting impediments, it is in
the interest of each party to have included in the clause the
types of exempting impediments that could affect the abil
ity of that party. to take the actions required to fulfil the
countertrade commitment. For example, the party commit-
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ted to purchase would be interested in covering impedi
ments such as import restrictions and physical impediments
to the taking of delivery or the use of the goods. The party
committed to supply goods would be interested in covering
impediments such as restrictions on goods permitted to be
exported in countertrade transactions and other export re
strictions and certain impediments affecting the ability to
produce the goods. Under the generally accepted principle
of freedom of contract, the parties have latitude to agree on
which of the parties is to bear the risk that a particular type
of event that impedes performance may occur. Accord
ingly, they could exclude from the list of exempting im
pediments events that would be treated as exempting im
pediments by the applicable law and to include other events
that would not be so treated by the applicable law. It should
be noted, however, that some national laws establish man
datory limits to the freedom of a party to waive its right to
rely on exempting impediments recognized under the law.

16. [17] The treatment in various national laws of the
subject of exemption differs with respect to the conceptual
underpinnings of the subject and the terminology used. In
relation to exemptions in the context of sales contracts,
those differences have been bridged by the United Nations
Convention on Contracts for the International Sale of
Goods (Vienna, 1980), article 79.1The approach adopted in
that Convention has been designed to take into account the
particular circumstances and needs of international trade.
The parties may find that approach to be a useful guide in
formulating an exemption clause in a countertrade agree
ment. The discussion in this chapter of the legal conse
quences of exempting impediments and the definition of
exempting impediments is based upon the approach taken
in the Convention.

1. Legal consequences of exempting impediments

17. [18] The parties may wish to provide that, when
fulfilment of the countertrade commitment is prevented by
exempting impediments not exceeding a specified duration
(e.g., 6 months), the fulfilment period would be extended
for a period of time corresponding to the duration of the
impediment. The purpose of such a provision would be to
ensure that exempting impediments of a limited duration
would not release the parties from the countertrade COIn

mitment. The parties may wish to stipulate in the
countertrade agreement that, if an exempting impediment
invoked by a party lasts longer than a specified duration,
the other party may claim release from the countertrade
commitment, or it may be agreed that either party may do
so. The parties may wish to include in such a stipulation
the obligation to engage in negotiations aimed at modifying
the countertrade agreement in order to preserve the
countertrade commitment.

18. [19] As discussed in chapter XI, "Liquidated dam
ages and penalty clauses", paragraph [7], in order to elimi
nate any uncertainty, the parties may wish to provide ex-

'Official Records of the United Nations Conference on Contracts for
the International Sale of Goods (document AlCONF.97/18, annex I);
Yearbook of the United Nations Commission on International Trade Law,
vol. XI:1980, part three, B.

pressly that a party failing to fulfil the countertrade commit
ment due to an exempting impediment is exempt from the
payment of liquidated damages or penalties, or of any dam
ages that would otherwise be due under the applicable law.

2. Defining exempting impediments

19. [20] While many national laws contain definitions of
exempting impediments, the parties may wish, for reasons
noted above in paragraph [15], to include in the
countertrade agreement a definition of exempting impedi
ments. The parties may wish to adopt one of the following
approaches: (a) providing only a general definition of ex
empting impediments; (b) combining a general definition
with a list of exempting impediments; (c) providing only an
exhaustive list of exempting impediments.

(a) General definition

20. [21] A general definition of exempting impediments
would enable the parties to ensure that all events having the
characteristics set forth in the definition would be consid
ered as exempting impediments. The purpose of a general
definition is also to exclude events that do not meet those
characteristics. This approach would avoid the need to
compile a list of exempting impediments, and would avoid
the risk of omitting from the list events that the parties
would have considered as exempting impediments. On the
other hand, it could be difficult in some cases to determine
whether or not a particular event was covered by the gen
eral definition.

21. [22] The parties may wish to clarify in the definition
that fulfilment of the countertrade commitment must be
prevented by a physical or legal impediment (see above,
paragraphs 14 and 15), and not, for instance, only made
inconvenient or more expensive. It should be noted, how
ever, that a change in circumstances may occur that makes
fulfilment of the countertrade commitment, while still
physically possible, excessively costly, beyond what a
party could be expected to have foreseen and to have to
bear. Such an extreme change in circumstances may be
regarded under the applicable law as an exempting impedi
ment. In addition, the parties may wish to provide that the
impediment must be beyond the control of the party failing
to fulfil a countertrade commitment and that that party
could not reasonably be expected to have taken the impedi
ment into account at the time the countertrade agreement
was entered into or to have avoided or overcome the im
pediment or its consequences (this wording is modelled on
article 79 of the United Nations Sales Convention).

22. [23] Contractual clauses on exempting impediments
sometimes merely list a number of exempting impediments
and indicate that other similar events would also be consid
ered as exempting impediments. In such a clause, the listed
events serve as an indication whether an event not included
in the list should be regarded as an exempting impediment.
Nevertheless, inclusion of a general definition in the clause
is likely to reduce uncertainty as to whether an event not
included in the list should be regarded as an exempting
impediment.
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(b) General definition with list of exempting
impediments

23. [24] A general definition of exempting impediments
might be followed by either an illustrative or exhaustive list
of events that are to be regarded as exempting impedi
ments. This approach would combine the flexibility af
forded by a general definition with the certainty arising
from the specification of exempting impediments.

(i) General definition with illustrative list

24. [25] Examples of exempting impediments to be in
cluded in an illustrative list may be chosen so as to clarify
the scope of the general definition. Such an approach could
give guidance as to the intended scope of the general defi
nition and ensure that the events set forth in the list would
be treated as exempting impediments if they meet the cri
teria set forth in the general definition.

(ii) General definition with exhaustive list

25. [26] A general definition of exempting impediments
might be followed by an exhaustive list of events that are
to be regarded as exempting impediments if in a given case
they meet the criteria contained in the definition. An ex
haustive list may be inadvisable unless the parties are cer
tain that they can foresee and list all events which they
would wish to be regarded as exempting impediments.

(iii) General definition with list of exempting
impediments whether or not they come within
definition

26. [27] A general definition of exempting impediments
might be followed by a list of events that are to be regarded
as exempting impediments whether or not they come within
the general definition. This approach may be useful where
parties choose a narrow general definition of exempting im
pediments, but wish certain events that do not fall within the
scope of that definition to be regarded as exempting impedi
ments. Since those events would constitute exempting im
pediments independently of the general definition, the re
marks in paragraph 28 below, concerning safeguards that
may be adopted when providing a list of exempting impedi
ments without a general definition, are also applicable here.

(c) Exhaustive list of exempting impediments without
general definition

27. [28] It is possible for an exemption clause simply to
provide an exhaustive list of events that are to be consid
ered exempting impediments, without a general definition.
This approach has the disadvantage of not providing gen
eral criteria in a definition that the listed events must meet
in order to be regarded as exempting impediments. Since
such general criteria are not provided, it is advisable for the
parties to describe the exempting impediments on the list as
precisely as possible. The advantage of such precision is
certainty as to the allocation of risk between the parties.

(d) Possible exempting impediments

28. [29] If the parties set forth in the exemption clause
a list of events that are to be considered exempting impedi-

ments, with or without a general definition, they may wish
to consider whether it is desirable to include events such as
fire, explosion and trade embargo. Furthermore, the parties
may wish to narrow the scope of the events listed below.

29. [30] Natural disasters. Natural disasters such as
storms, cyclones, floods or sandstorms may be normal con
ditions at a particular time of the year at the relevant loca
tion. In such cases, the countertrade agreement contract
might preclude a party from invoking them as exempting
impediments if they were foreseeable and if effective coun
ter-measures could have been taken (see paragraph 23
above). .

30. [31] War (whether declared or not), other military
activity or civil unrest. It may be difficult to determine
when a war, other military activity or civil unrest can be
considered as preventing performance of an obligation. For
instance, hostilities may be taking place in the country of
a party, but, if commercial activities by that party continue,
the hostilities may not actually prevent a party from fulfil
ling the countertrade commitment. If the countertrade
agreement does not contain a general definition of exempt
ing impediments, it may be desirable to specify clearly
when a war, other military activity or civil unrest is con
sidered to prevent fulfilment of a countertrade commit
ment.

31. [32] Strikes, boycotts, go-slows and occupation of
factories or premises by workers. The parties may wish to
consider whether and the extent to which these events are
to be considered as exempting impediments. On the one
hand, such events could in a real sense prevent a party from
fulfilling its commitment. On the other hand, the parties
might consider that it would not be advisable for a party to
be exempted from the consequences of a failure to fulfil a
commitment when the failure resulted from the conduct of
its own employees. In addition, it may be difficult to deter
qJ.ine whether or not strikes by employees and other labour
disputes are avoidable by a party, and what measures the
party might reasonably be expected to take to avoid or to
end the strike or dispute (e.g., meeting the strikers' de
mands). *

32. [33] Shortages of raw materials needed in produc
tion. The parties may wish to consider whether this is to be
considered as an exempting impediment. They might, for
example, consider that it is the obligation of a party to
procure raw materials in time and, therefore, preclude a
claim for an exemption if the raw materials had not been
procured. In some cases, the party may fail to have the
materials available on time due to a delay by its supplier.
For those cases, however, it would be advisable for the
party to ensure that the contract with its supplier of the
materials provides for damages for failure to supply the
materials.

(e) Exclusion of impediments

33. [34] Whichever approach to defining exempting
impediments is adopted, the parties may wish further to
clarify the scope of an exemption clause by expressly ex
cluding some events. For example, the parties may wish to
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exclude from exempting impediments events that occur
after a breach of the countertrade commitment by a party
and that, but for the breach, would not have prevented
fulfilment of the commitment by that party.

34. [35] The parties may wish to consider whether cer
tain acts of a State or of State organs are to be regarded as
exempting impediments. A party may be required to secure
a licence or other official approval for the conclusion of a
supply contract. The countertrade agreement might provide
that, if the licence or approval is refused by a State organ
or if it is granted but later withdrawn, the party that was
required to obtain the licence or approval cannot rely on
the refusal or withdrawal as an exempting impediment. The
parties might consider that it is equitable for the conse
quences of the absence of the licence or approval to be
borne by the party that had the duty to obtain it, since that
party undertook the countertrade commitment knowing of
the necessity to obtain the licence or approval and the
possibility of its being refused. Moreover, it might be dif
ficult for the other party to determine whether the measures
taken to obtain the licence or approval were reasonable (see
paragraph 23 above). The parties may wish to stipulate the
circumstances in which the party who is required to obtain
the licence could be exonerated by proving that the licence
was refused or withdrawn for a reason not attributable to
that party (for example, when after the conclusion of the
countertrade agreement the Government imposed a licence
requirement or changed its policy regarding granting or
withdrawing licences).

3. Notification of impediments

35. [36] It is desirable for the countertrade agreement to
clarify that a party invoking an exempting impediment
must give written notice of the impediment to the other
party without undue delay after the party invoking the
impediment learned of the occurrence of the impediment.
This notification could facilitate the taking of measures by
the other party to mitigate any loss. Such an obligation of
notification and mitigation of losses exists under the gen
eral principles of contract law of many national laws. It
may be required that the notice specify details of the im
pediment, together with evidence that the fulfilment of a
countertrade commitment by the party is prevented or is
likely to be prevented, and, if possible, the anticipated
duration of the impediment. The party invoking the ex
empting impediment might also be required to continue to
keep the other party informed of all circumstances that may
be relevant for an ongoing appraisal of the impediment and
its effects, and to notify the other party of the cessation of
the impediment. It may be provided that a party who fails
to notify the other party in time of the exempting impedi
ment loses the right to invoke the exempting impediment.
Alternatively, it may be provided that a party who fails to
give the required notification in time remains entitled to
invoke the clause, but is liable to compensate the other
party for losses resulting from the failure. The countertrade
agreement might also provide that an exempting impedi
ment, or certain types of exempting impediments, must be
verified, for example, by a public authority, notary public,
a consulate or chamber of commerce in the country where
the impediment occurred.

36. [37] Further, the parties may wish to provide that,
upon notification of an exempting impediment, they are to
consider jointly what measures to take in order to prevent
or limit the effects of the impediment, and to prevent or
mitigate any loss that may be caused by it. These measures
might include renegotiation of the countertrade agreement
(see paragraph 18 above).

D. Effect on countertrade transaction of failure to
conclude or perform supply contract

37. [38] A basic feature of a countertrade transaction, as
noted in chapter Il, paragraph 1, is the link between the
supplies of goods in the two directions in that the conclu
sion of the contract for the supply of goods in one direction
is conditioned upon the conclusion of the contract for the
supply of goods in the other direction. In view of this link,
a question may arise whether a failure to conclude a supply
contract or a failure to perform an existing supply contract
in one direction should have an effect on the obligation to
conclude a supply contract or to perform an existing supply
contract in the other direction. For example, if in a counter
purchase transaction the export contract is terminated, the
question may arise whether the exporter is entitled to be
released from its obligations to purchase goods pursuant to
the countertrade commitment. Similarly, if in a counter
purchase transaction the exporter fails to take the action
necessary to fulfil the countertrade commitment, the ques
tion may arise whether the counter-exporter is entitled to
suspend payment under the export contract or to terminate
the export contract.

38. [new paragraph] Such questions of interdependence
may arise also in multi-party countertrade transactions. For
example, in a tripartite transaction involving the exporter,
the importer who is also the counter-exporter, and a third
party purchaser, the question may arise whether the failure
by the third party to purchase the goods entitles the im
porter to suspend payment for goods purchased from the
exporter. In another example, in a four-party countertrade
transaction, the question may arise whether the failure to
conclude or perform a supply contract between one pair of
parties entitles a party to the contract in the other direction
to suspend performance of the contract or to terminate the
contract. (Multi-party countertrade is described in chapter
VIII, section D; for a discussion of linked payment mecha
nisms in multi-party countertrade, see chapter IX, section
F.) The discussion in this section applies to countertrade
transactions between two parties as well as to transactions
involving more than two parties.

39. [new paragraph] While it is advisable, as discussed
below, to include in the countertrade agreement provisions
dealing with the interdependence of obligations, it is also
advisable, when a problem arises in the completion of the
transaction, for the parties to endeavour to find a negotiated
solution. Negotiating a modification of the countertrade
transaction is often preferable to a suspension or termina
tion of the countertrade commitment or a supply contract.

40. [39] Many national laws contain general rules that
provide an answer regarding interdependence of obliga
tions incorporated in one contract. The general principle is
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that non-performance by one party of its contractual obli
gations under a contract authorizes the other party not to
perform its obligations under that contract, and that in
some circumstances the other party is authorized to termi
nate the contract. Usually non-performance of one's own
contract obligations or termination of the contract is not
authorized when the failure of the other party is not suffi
ciently serious. National laws normally do not provide a
specific answer to the question of interdependence of obli
gations involved in various types of countertrade transac
tions and also do not clarify to what extent the above
mentioned general principles of contract law can be applied
in a countertrade transaction.

41. [40] It is often suggested that the particular contract
structure of the countertrade transaction is an important
element in determining the interdependence of obligations
in countertrade transactions. If the contractual terms con
cerning the countertrade commitment or supply contracts
in the two directions are embodied in one contract, it is
generally considered that the mutual obligations are likely
to be considered as interdependent (see chapter Ill," Con
tracting approach", paragraphs 10, 17, 18). If, however,
separate contracts are used, it has been suggested that un
der many national laws the two sets of obligations would
likely be regarded as independent, except to the extent
specific contract provisions establish interdependence (the
separate-contracts approach is discussed in chapter III
paragraphs II to 23). * On the other hand, it has been
suggested that despite the use of separate contracts, the
obligations in a countertrade transaction could be regarded
as interdependent on the ground that those obligations
embodied in separate contracts are commercially inter
related and thus form part of a single transaction.

42. [41] Because there is a dearth of judicial and arbitral
decisions on the question of interdependence of obligations
in countertrade transactions, generalizations cannot be
made. The extent of interdependence will depend on the
circumstances and contractual provisions of each case. In
order to avoid disagreements as to whether a party is enti
tled to withhold fulfilment of its obligation as regards the
supply of goods in one direction on the ground that the
other party has failed to fulfil its obligation as regards the
supply of goods in the other direction, the parties might
wish to include in the countertrade agreement specific pro
visions indicating the extent of interdependence of obliga
tions. Provisions determining the extent of interdependence
of obligations may be included to address in particular the
following problems in the fulfilment of the countertrade
transaction: (1) failure to conclude a supply contract as
stipulated in the countertrade agreement, (2) termination of
a supply contract, (3) failure to meet a payment obligation
under a supply contract, and (4) failure to deliver goods
under a supply contract.

1. Failure to conclude supply contract

43. [42] In transactions in which the parties first con
clude the supply contract in one direction (export contract)
and leave the conclusion of the supply contract in the other
direction (counter-export contract) to a later time (see

chapter Ill, "Contracting approach", paragraphs 13 to 19),
the parties may wish to consider whether the failure of the
exporter (counter-importer) to take an action necessary to
fulfil the countertrade commitment should entitle the im
porter to suspend payment for the imported goods, or even
to terminate the export contract. Such interdependence may
be viewed favourably by an importer whose ability to meet
payment obligations under the export contract depends on
the proceeds of the counter-export contract to be concluded
pursuant to the countertrade agreement.

44. [43] In considering whether to establish such inter
dependence between the countertrade commitment and the
export contract, the parties may wish to take into account
the possible amount of the counter-exporter's loss arising
from the failure to fulfil the countertrade commitment and
the possible amount of the exporter's loss arising from the
suspension of payment under the export contract or from
the termination of the export contract. It may not be desir
able to allow a problem in the fulfilment of the counter
trade commitment to disrupt the performance of the export
contract. The parties may make such an assessment when
the price to be paid under the export contract or the possi
ble loss from the termination of the export contract is con
siderably higher than the possible loss from the failure by
the counter-importer to fulfil the countertrade commit
ment. Furthermore, interdependence may not be desirable
because of the possibility that the parties would disagree
as to responsibility for the failure to conclude a supply
contract. The possibility of suspension of payment under
the export contract until the resolution of such a disagree
ment might introduce an unacceptable degree of uncer
tainty in the transaction. Moreover, the risk of non-pay
ment under the export contract because of a problem in the
fulfilment of the countertrade commitment may make it
difficult for the exporter to find a financial institution to
finance the export or to insure a non-payment risk. A
reason for the financial institution's reluctance may be the
fact that a possible difficulty the exporter may face in ful
filling the countertrade commitment is a circumstance ex
traneous to the export contract and difficult for the finan
cial institution to assess. For reasons discussed in para
graphs 39 to 41, above, the parties may wish to express in
the countertrade agreement such independence of the ex
port contract from the fulfilment of the countertrade com
mitment.

45. [44] However, in order to protect the interests of
the counter-exporter, it may be appropriate to provide in
the countertrade agreement for compensation of the loss
expected to be suffered as a result of a failure to conclude
the counter-export contract. The obligation to provide
such compensation may be established by a liquidated
damages or penalty clause in the countertrade agreement
(see paragraphs 10 to 13 above, as well as chapter XI,
"Liquidated damages and penalty clauses", and chapter
XII, "Security for performance"). Furthermore, the
countertrade agreement may grant the counter-exporter the
right to deduct from payments due under the export con
tract the amount of liquidated damages or a penalty due
for the failure to fulfil the countertrade commitment (see
chapter IX, "Payment", paragraphs 12 and 62, and chap
ter XI, "Liquidated damages and penalty clauses", para
graph 22).
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46. [45] In transactions in which a countertrade agree
ment is concluded before the conclusion of supply con
tracts in either direction (see chapter Ill, "Contracting ap
proach", paragraphs 20 and 21), the parties may not find
it useful to entitle a party to suspend performance of, or to
terminate, a concluded supply contract in one direction in
response to a failure by the other party to take an action
necessary to conclude a supply contract in the other direc
tion. In such transactions, the countertrade agreement often
provides for the conclusion of a series of supply contracts
in both of the two directions. Making the performance of
contracts that have already been concluded in one direction
dependent on the conclusion of contracts in the other direc
tion may disrupt rather than stimulate orderly implementa
tion of such a countertrade transaction. Accordingly, for
reasons discussed above in paragraphs 39 to 41, the parties
may wish to indicate expressly in the countertrade agree
ment that the obligations under the supply contracts in one
direction are independent from the fulfilment of the
countertrade commitment in the other direction.

47. [46] In some cases the countertrade agreement may
provide that a failure by a party to conclude supply con
tracts in one direction entitles the other party to suspend
conclusion of contracts, or to suspend shipment of goods,
in the other direction. Such an approach may be used in
particular when it is agreed that during the course of the
countertrade transaction the value of the goods supplied in
one direction should not exceed the value of the goods
supplied in the other direction by more .than an agreed
amount or percentage. This approach may be agreed upon
when the parties stipulate that their mutual payment claims
arising from the supply contracts in the two directions are
to be set off and that the imbalance in the value of goods
shipped in the two directions should not exceed an agreed
limit (see chapter IX, "Payment", paragraphs 38 to 57, in
particular paragraph 53). In order to monitor the level of
trade between the parties and to specify the situations in
which a party is entitled to suspend conclusion of contracts
or supplies of goods, the parties might agree that their
mutual supplies of goods are to be recorded in an "evi
dence account" (see chapter IV, "Countertrade commit
ment", paragraphs 68 to 74).

48. [47] When the countertrade agreement provides that
the countertrade commitment in one direction should not
affect obligations under existing supply contracts in the
other direction, the countertrade agreement may neverthe
less establish sanctions for the failure to fulfil the
countertrade commitment. For example, in transactions in
which countervailing claims for payment for the supply of
goods in the two directions are to be set off, the
countertrade agreement may provide that a party that re
ceives more goods than it ships is to liquidate the imbal
ance either through cash payments or through the shipment
of additional goods (see chapter IX, "Payment", para
graphs 53 to 56). When the goods supplied in the two
directions are to be paid for independently, the countertrade
agreement may contain a liquidated damages or penalty
clause or provide for the issuance of a bank guarantee or
stand-by letter of credit covering non-fulfilment of the
countertrade commitment (see chapter XI, "Liquidated
damages and penalty clauses", and chapter XII, "Security
for performance").

2. Termination of supply contract

49. [48] A supply contract may be terminated, for ex
ample, as a result of a breach of the contract by one party
or as a result of an exempting impediment. For reasons
discussed in paragraphs 39 to 41 above, the parties may
wish to clarify in the countertrade agreement whether such
a termination of a supply contract in one direction is to
affect the obligations of the parties to conclude a future
supply contract in the other direction or to perform an
existing supply contract in the other direction. Various
solutions can be considered:

(i) not to allow the termination of a supply contract in
one direction to affect the commitment to conclude
a supply contract in the other direction, or any
obligations under an existing supply contract in the
other direction;

(ii) to provide that termination of a supply contract in
one direction is to release the parties from the
countertrade commitment stipulating the conclu
sion of a supply contract il) the other direction, but
that, if a supply contract in the other direction has
already been concluded, that supply contract is not
to be affected;

(Hi) to provide that termination of the supply contract
in one direction is to result in the release from the
countertrade commitment to conclude a supply
contract in the other direction as well as in the
termination of any existing supply contract in the
other direction, unless specified actions for per
formance of the existing supply contract have al
ready been taken (e.g., goods have been prepared
for shipment or have been shipped).

50. [49] The solution under (i) may be appropriate in
transactions in which the countertrade agreement provides
for the conclusion of a series of supply contracts in both
directions. In counter-purchase and buy-back transactions,
it may also be appropriate to provide that the termination of
a given counter-export contract should not affect the export
contract. In these cases it may be possible for the parties to
conclude a substitute supply contract for a terminated sup
ply contract (see paragraph 54 below). Because of this
possibility, as well as the possibility of exercising remedies
available under the terminated supply contract, the parties
may not wish that the termination of a given supply con
tract in one direction should affect the conclusion or per
formance of contracts in the other direction. Furthermore,
a possibility that the termination of the counter-export
contract may affect the export contract may make it impos
sible for the exporter to obtain insurance cover for non
payment risk under the export contract. Inability to insure
that risk may make it difficult or impossible for the exporter
to obtain financing for the export contract (see chapter Ill,
section C).

51. [50] As to the possible effects of the termination of
the export contract in a counter-purchase, buy-back or in
direct offset transaction, the solution under (i) may be pre
ferred by the importer (counter-exporter). An important
objective of the importer for engaging in countertrade is
often to find an outlet for its goods, and the need to find
such an outlet would usually not be diminished by termi-
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nation of the export contract. This solution may also be
favoured by a third-party purchaser engaged by the ex
porter to fulfil the exporter's countertrade commitment; the
third-party purchaser may be interested in the countertrade
commitment remaining effective in order to be able to earn
the fee agreed upon with the exporter or in order to recoup
expenses incurred in anticipation of the purchase and resale
of the countertrade goods (see chapter VIII, "Participation
of third parties", paragraph 35). The exporter (counter
importer), on the other hand, is likely to favour solution
(ii), in particular if the exporter does not expect a profit
through the purchase and resale of the countertrade goods.
In these types of transactions the exporter usually assumes
a countertrade commitment in order to be able to export its
own goods and would therefore not wish to remain subject
to the countertrade commitment upon termination of the
export contract, but at the same time would not wish to
terminate existing counter-export contracts. In indirect off
set transactions there is an additional reason for adopting
the solution under (ii), namely, that the exporter (counter
importer) concludes counter-import contracts with third
party suppliers and it would be undesirable to terminate
those contracts due to circumstances that do not concern
those third parties.

52. [51] The question may arise whether, despite the re
lease from the countertrade commitment, pursuant to the
solution in (ii), of the party originally committed to pur
chase, a third-party purchaser engaged by the exporter
(counter-importer) would continue to be entitled to receive a
fee from the exporter (counter-importer) for purchases made
from the counter-exporter after the release. As discussed in
chapter VIII, "Participation of third parties", paragraph 35,
it is advisable that the parties provide an express answer to
this question in the countertrade agreement.

53. [52] The solution under (iii) might be adopted when
the parties consider that the countertrade transaction cannot
proceed if a supply contract in one direction is terminated.
This might be the case, for example, when the parties agree
to link their payment obligations so that the proceeds of the
supply contract in one direction would be used to pay for
the supply contract in the other direction (chapter IX, "Pay
ment"), or when, as in a direct offset transaction, the goods
supplied by one party are to be incorporated in the goods
to be supplied in the other direction. The solution under
(iii) would also be indicated in buy-back transactions in
which the possibility of fulfilling the countertrade commit
ment is contingent upon the performance of the export
contract.

54. [53] When solution (ii) or (iii) is adopted, the parties
may wish to clarify in the countertrade agreement that a
party would be released from its obligations under the
countertrade commitment or an existing counter-export con
tract on the basis of the termination of the export contract
only if that party was not responsible for the termination of
the export contract. The countertrade agreement may further
provide that when one of the parties is responsible for the
termination of the export contract (e.g., because of delivery
of defective goods, because of the failure to obtain adminis
trative approval for the contract, or because of the failure to
obtain the issuance of a letter of credit), the other party has
an option either of maintaining in effect the countertrade

commitment or the counter-export contract or of being
released from its obligations thereunder.

55. [54] Paragraphs 48 to 54, above, addressed the
question whether a termination of a supply contract in one
direction is to affect the obligations of the parties to con
clude or perform a supply contract in the other direction.
The parties may also wish to consider whether the termina
tion of a supply contract in a given direction should obli
gate the parties to conclude a substitute supply contract in
that same direction. An obligation to conclude a substitute
supply contract may be considered appropriate in particular
when the countertrade agreement provides for the conclu
sion of multiple supply contracts or when the countertrade
agreement lists different types of countertrade goods.

3. Failure to pay

56. [55] In many countertrade transactions it is agreed
that payment under the supply contract in one direction is
to be made independently from payment under the supply
contract in the other direction. For example, if under a
counter-purchase or buy-back transaction the importer
would delay its payments to the exporter, the exporter
(counter-importer) would not be entitled to withhold pay
ment under the counter-import contract or to set off its
claim under the export contract against its payment obliga
tion under the counter-import contract. Similarly, if the
counter-importer would delay payment to the counter
exporter, the counter-exporter (importer) would not be
entitled to withhold payment under the export contract or to
set off the payment claims in the two directions. It is
advisable that such agreement on independence of payment
obligations be expressed in the countertrade agreement.

57. [56] It may be agreed, however, that, if a supplier
has not been paid for goods delivered in one direction, that
supplier is entitled to withhold payment for goods deliv
ered in the other direction up to the amount of the outstand
ing claim or to set off the two countervailing claims.

58. [57] The advantage of independence of payment ob
ligations is that the risk of non-payment under a supply con
tract in one direction is not increased by making the payment
obligation under that contract dependent on the successful
performance of a supply contract in the other direction. With
such an approach, financing for a supply contract may be
easier to obtain because the financing institution, in assess
ing the risk of non-payment, would not have to take into
account circumstances extraneous to the supply contract to
be financed (see also paragraph 43 above).

59. [58] The advantage of making the payment obliga
tions interdependent is that of additional security to a party
who does not receive payment for the goods it has sup
plied. If that party withholds payment or sets off the claims
for payment under the supply contracts in the two direc
tions, the result would be similar to a linked payment
mechanism discussed in chapter IX, "Payment" (i.e., reten
tion of funds, blocking of funds or setoff of countervailing
claims for payment). The difference is that in the case dis
cussed in this section the withholding of payment or setoff
of claims is a fall-back right given to a party who does not
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receive payment, whereas under the linked payment
mechanisms discussed in chapter IX, the linkage of pay
ments is the anticipated method of payment.

60. [59] When it is agreed that a party is entit~ed to
withhold payment or to set off the two countervailing pay
ment obligations, it is sometimes also stipulated that the
party who delivered goods first (exporter) is entitled to take
possession of the goods that are to be delivered by the
other party (importer). Taking possession of the goods
would enable the exporter, who is holding the outstanding
claim, to obtain value and establish a payment obligation
that could be set off against the outstanding claim. Such a
stipulation is possible where the countertrade agreement
specifies the goods that are to be counter-exported. In order
to implement such an approach, it is advisable to identify
clearly the goods and their location and to consider taking
such additional measures as granting the exporter a security
interest in those goods and giving the exporter an express
right to claim their possession. A further measure may be
for the countertrade parties to agree that the counter
exporter is to deposit the goods with a third person and
to provide for the release of those goods to the counter
importer under specified conditions.

4. Failure to deliver goods

61. [60] The parties may wish to clarify in the
countertrade agreement the consequences for the
countertrade transaction of a failure to deliver, delayed
delivery, or delivery of non-conforming goods under a
supply contract in one direction. For delivery problems that
result in the termination of a supply contract in one direc
tion, the parties may wish to clarify in the countertrade
agreement, as discussed in paragraphs 48 to 54 above,
whether the termination is to affect the obligations of the
parties with respect to the conclusion or performance of
supply contracts in the other direction. For delivery prob
lems under a supply contract in one direction that do not
result in termination of that supply contract, the parties
may wish, for reasons explained in paragraphs 39 to 41
above, to provide expressly in the countertrade agreement
that there should be no effect on the obligations of the
parties with respect to the conclusion or performance of
supply contracts in the other direction. Such an indepen
dence of the obligations with respect to the shipments in
the two directions may not be appropriate in buy-back
transactions in which the counter-export of goods is contin
gent upon the proper implementation of the export contract.
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A. General remarks

1. [3] This chapter focuses on the choice by the parties
to the countertrade transaction of the law applicable to the
countertrade agreement, the supply contracts in the two
directions, and the contract by which a party committed to
fulfil a countertrade commitment engages a third party to

fulfil that commitment. The chapter considers also the
question whether the countertrade agreement and the con
tracts forming part of the transaction should be made sub
ject to a single national law or to different national laws
(section C). This chapter does not discuss the law applica
ble to other related arrangements in which a person who is
not a party to the countertrade transaction is involved. Such
other arrangements may include a guarantee supporting
fulfilment of a countertrade commitment, an agreement
between countertrade parties and their banks concerning
linked payment arrangements, and an interbank agreement
between banks involved in carrying out payment arrange
ments. Certain aspects of the law applicable to such ar
rangements are discussed in chapter XII, "Security for per
formance", paragraphs [3J, [5J and [13J, and chapter IX,
"Payment", paragraphs [4J, [7J, [16J, [18J, [19J, [24J and
[37].
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2. [1] Under the rules of private international law of
many national laws, the parties are permitted by agreement
to choose the applicable law, though under some of those
laws there are certain restrictions on that choice (rules of
private international law are in some legal systems referred
to as "conflict of laws" or "choice of law" rules). If the
parties do not choose the applicable law, the applicable law
is determined by the application of rules ofprivate interna
tionallaw.

3. [2] It should be noted that by choosing the applicable
law the parties are not making a choice as to jurisdiction
for settlement of any disputes. Issues relating to jurisdiction
are discussed in chapter XV, "Settlement of disputes".

4. [4] Whatever be the law applicable to the
countertrade agreement or the supply contracts, particular
aspects of the countertrade transaction may be affected by
mandatory legal rules of an administrative or other public
nature in force in the countries of the parties or in the
country where their obligations are to be performed. Those
mandatory legal rules may regulate certain matters in the
public interest, for example, international transfers of
funds, the types of goods that may be traded in
countertrade transactions, and restrictive business practices
(see below, section D).

5. [5] In addition, the extent to which the parties may
designate particular issues to be governed by the chosen
law may be limited. For example, regardless of the choice
by the parties, the law of the State where goods are situated
may govern the transfer of ownership of those goods, and
the law of the State in which the bank holding funds is
located may govern disposition of the funds. The question
of which State's procedural law is to govern arbitral or
judicial proceedings for the settlement of disputes arising
in connection with the countertrade transaction is discussed
in chapter XV, "Settlement of disputes".

6. [6] A sales contract forming part of the countertrade
transaction may be subject to the United Nations Conven
tion on Contracts for the International Sale of Goods (Vi
enna, 1980). According to its article 1, the Convention
applies to contracts of sale of goods between parties whose
places of business are in different States: (a) when the
States are Contracting States, or (b) when the rules of
private international law lead to the application of the law
of a Contracting State. It should be noted that, even if the
law of a State that is a party to the Convention is the
applicable law, there is a divergence of opinion as to
whether the Convention would apply to a countertrade
agreement containing a commitment to conclude a supply
contract in the future. However, uncertainty appears not to
exist in the laws of some States as to the applicability of the
Convention to a countertrade agreement that contains all
the essential elements of the supply contract yet to be ac
tually concluded. This is because, in those States (as noted
in chapter IV, paragraph 40), a party refusing to honour
such a commitment may be deemed to have consented to
the actual contract of sale.

7. [7] For a discussion of contract drafting in the light
of the applicable law, see chapter V, "General remarks on
drafting", paragraph 6.

B. Choice of applicable law

8. [8] It is desirable for the parties to choose expressly
the applicable law to govern the countertrade agreement
and the supply contracts. Such an identification of the ap
plicable law is useful because it enables the parties to gear
the actions they take to fulfil their contractual obligations,
or the actions taken pursuant to their contractual rights, to
the requirements found in the applicable law. If the parties
do not choose the applicable law, the result provided by
rules of private international law may not be satisfactory to
the parties. For example, absent a contrary choice by the
parties, sales contracts in a counter-purchase or offset
transaction are likely to be, according to the rules of private
international law, subject to the law of the seller. If in such
a transaction the countertrade agreement is not subject, by
the rules of private international law, to the same law as the
sales contract to be concluded pursuant to that countertrade
agreement, contractual terms common to both the
countertrade agreement and the supply contract may not be
given the same meaning (see below, paragraph 25).

9. [9] An express choice of the law applicable to the
countertrade agreement and the supply contracts is advis
able also to avoid uncertainty as to what law applies. Un
certainty in the absence of a choice of law may arise from
two factors.

10. [10] First, the applicable law is determined by the
application of rules of private international law of a
national law. When a dispute arises concerning the
countertrade agreement or a supply contract that is to be
settled in judicial proceedings, the rules of private interna
tional law applied by the court settling the dispute will
determine the applicable law. A court will apply the rules
of private international law of its own country. If there is
no exclusive jurisdiction clause agreed upon by the parties
(see chapter XV, "Settlement of disputes", paragraph
[4I}), the courts of several countries may be competent to
decide the dispute (e.g., the countries in which the parties
to the dispute have their places of business or the country
in which the obligation in question is to be performed).
There may therefore be several possible systems of private
international law that could determine the law applicable
to the countertrade agreement or the supply contract.
When disputes are to be settled in arbitral proceedings, the
arbitral tribunal will determine what law is applicable,
unless the parties have chosen the applicable law. In some
cases, the arbitral tribunal will determine the applicable
law according to the private international law rules that
the tribunal considers appropriate; in other cases, the
arbitral tribunal will directly determine the applicable law
that the tribunal considers appropriate for the case, with
out express reference to the rules of private international
law. It may be difficult to predict on which criteria or
rules the arbitral tribunal will rely in determining the ap
plicable law.

11. [11] The second factor producing uncertainty as to
the applicable law is that, even if it is known which sys
tem of private international law will determine the appli
cable law to govern the countertrade agreement and the
supply contracts, the criteria and concepts used in that
system may be too general or vague to enable the parties
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to predict with reasonable certainty which law will be
detenmned to be applicable. This difficulty is com
pounded in the case of countertrade agreements because
of possible uncertainty as to the legal nature of the
countertrade agreement and the consequent uncertainty as
to which rule of private international law should deter
mine the appl~cable law.

12. [12] [paragraph 13 as it appeared in AlCN.9/WG.IV/
WP.51/Add.5 has been incorporated in the present
paragraph] The extent to which the parties are allowed
to choose the applicable law will be determined by the
rules of private international law being applied. Under
some systems of private international law, the autonomy of
the parties is limited and they are permitted to choose only
a national law that has some connection with the contract,
such as the law of the country of one of the parties or of
the place of performance. Such a limitation is sometimes
referred to as the "nexus" rule. Under other systems of
private international law, the parties are permitted to
choose the applicable law to govern the countertrade
agreement and the supply contracts without those restric
tions. Since a court that is to settle a dispute will apply the
rules of private international law in force in its country, the
parties should agree upon a choice of law that would be
upheld by the rules of private international law in the
countries whose courts might be competent to settle their
disputes. If the parties are considering an exclusive juris
diction clause, they should pay particular attention to
whether courts in the contemplated jurisdiction would up
hold their choice of law. If a dispute is settled in arbitral
proceedings, the law chosen by the parties will normally
be applied by the arbitral tribunal. In order to avoid the
application oJ a nexus rule, parties sometimes expressly
stipulate in the choice-oJ-law clause that that rule should
not apply. It should be noted that such a stipulation may
have no effect inasmuch as the nexus rule is likely to be
considered mandatory. The likelihood that such a stipula
tion would be upheld appears to be greater in arbitration
proceedings.

13. [14] When choosing the law to govern the
countertrade agreement or the supply contracts, it is in
general advisable for the parties to choose the law of a
particular country. The rules of private international law of
a country where legal proceedings may be instituted in the
future may not recognize the validity of a choice of general
principles of law or of principles common to several coun
tries (e.g., of the countries of both parties). Even if such a
choice would be valid, it may be difficult to identify prin
ciples of law that could resolve disputes of the type arising
in connection with a countertrade agreement or a supply
contract. Nevertheless, such a choice might be feasible in
certain circumstances.

14. [new paragraph] When an international convention
relevant to the countertrade transaction is in force in a
State, it is widely accepted that the choice of the law of that
State will include that international convention. Such a
choice of a convention through the choice of the national
law is expressly recognized in article l(b) of the United
Nations Convention on Contracts for the International Sale
of Goods (Vienna, 1980). Article l(b) provides that the
Convention applies to contracts of sale between parties

whose places of business are in different States when the
rules of private international law lead to the application of
the law of a Contracting State.

15. [new paragraph] In some States it is recognized that
parties can agree that their transaction should not be gov
erned by a national law but by an international convention
or by other rules of law such as an international legal text
not having the force of an international treaty or a set of
legal principles dealing with international trade. Other
States, however, require the applicability of a national law,
so that any international convention or other rules chosen
by the parties will apply in so far as they do not contravene
the mandatory provisions of the applicable national law.

16. [15] In many national laws a choice-of-Iaw clause is
interpreted as not to include the application of the rules of
private intemationallaw of the chosen national law even if
the clause does not expressly so provide. However, if that
interpretation is not certain, the parties may wish to indi
cate in the clause that the substantive legal rules of the
national law they have chosen are to apply. Otherwise, the
choice of the national law may be interpreted as including
the private international law rules of that national law and
those rules might provide that the substantive rules of an
other national law are to apply.

17. [16] The parties may wish to choose as the applica
ble law the law of the country of one of the contracting
parties. Alternatively, they may prefer to choose the law of
a third country which is known to both parties and which
deals in an appropriate manner with the legal issues arising
from the countertrade agreement or from the supply con
tract. If the countertrade agreement or a supply contract
provides for the jurisdiction of the courts of a particular
country to settle disputes between the parties, the parties
may wish to choose the law of that country as the applica
ble law. This could expedite judicial proceedings and make
them less expensive, since a court will normally have less
difficulty in ascertaining and applying its own law than the
law of a different country.

18. [17] In the case of countries that have two or more
territorial units in which different laws are applicable (as in
some federal States), it is advisable to specify which one of
those laws is to be applicable in order to avoid uncertainty.

19. [18] The parties may also wish to take the following
factors into consideration in choosing the applicable law:
(a) the parties' knowledge of, or possibility of gaining
knowledge of, the law; (b) the capability of the law to settle
in an appropriate manner the legal issues arising from the
contractual relationship between the parties (for example,
the parties may wish that their countertrade commitment to
enter into future contracts would be given effect under the
chosen law); (c) the extent to which the law contains man
datory rules that would prevent the parties from settling by
agreement questions that arise in their contractual relation
ship.

20. [19] Changes legislated in the law chosen by the
parties to govern the countertrade agreement and the sup
ply contract mayor may not affect contracts in existence at
the time those changes are made. If the parties wish that
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only the legal rules in force at the time the countertrade
agreement or supply contracts are entered into are to apply,
it is advisable that they expressly so provide. However,
parties should be aware that such a restriction will not be
effective if the application of the changes in the legislation
to existing contracts is mandatory.

21. [20] Different approaches are possible with respect
to the drafting of a choice-of-law clause. One approach
may be merely to provide that the countertrade agreement
or the contract is to be governed by the chosen law. This
approach may be sufficient if it is clear that the body cho
sen to settle disputes between the parties will apply the
chosen law to all the issues that the parties desire to be
regulated by it. A second approach may be to provide that
the chosen law is to govern the countertrade agreement or
contract in question, and also to include an illustrative list
of the issues that are to be governed by that law (e.g.,
formation of contract, or breach, termination, or invalidity
of the countertrade agreement or contract). This approach
may be useful if the parties consider it desirable to ensure
that the issues contained in the illustrative list in particular
will be governed by the chosen law.

22. [21] Under the private international law of some
countries a choice-of-law clause may be considered to be
an agreement separate from the rest of the contract between
the parties. Under those laws, the choice-of-law clause may
remain valid even if the rest of the contract is invalid,
unless the grounds for invalidity also extend to the choice
of-law clause. Where the contract is invalid but the choice
of-law clause remains valid, the formation, the lack of
validity, and consequences of the invalidity of the contract
will be governed by the chosen law.

23. [22] Under most systems of private international
law the chosen law may govern the prescription of rights,
while under some systems rules relating to prescription
(limitation of actions) are of a procedural character and
cannot be chosen by the parties in their contract; in those
cases the procedural rules of the place where the legal pro
ceedings are brought will apply. The Convention on the
Limitation Period in the International Sale of Goods (New
York, 1974) as amended by the Protocol of 1980 provides
in its article 3 that, unless the Convention provides other
wise, the Convention applies irrespective of the law which
would otherwise be applicable by virtue of the rules of
private international law. As discussed above in paragraph
6, it may be uncertain whether countertrade agreements
committing the parties to the future conclusion of a sales
contract fall within the scope of application of the United
Nations Convention on Contracts for the International Sale
of Goods. Similarly, it may be uncertain whether such
countertrade agreements fall within the scope of applica
tion of the Convention on the Limitation Period in the In
ternational Sale of Goods.

24. [23] The parties may include in the countertrade
agreement a choice-of-law clause that will designate the
applicable law not only for the countertrade agreement but
also for the future supply contracts to be concluded pursu
ant to the countertrade agreement. In this way the parties
may settle in the countertrade agreement an issue that they
would otherwise address in each supply contract.

C. Choosing the same or different national laws to
govern countertrade agreement and supply contracts

[title changed]

25. [24] In making an express choice of the applicable
law, the parties may wish to consider whether the
countertrade agreement and any future supply contracts to
be concluded in one direction or in both directions pursuant
to that countertrade agreement should be made subject to a
single national law or to different national laws. The appli
cation of a single national law may be desirable when the
countertrade agreement stipulates terms of the future sup
ply contracts and the parties wish to ensure that the legal
meaning of terms stipulated in the countertrade agreement
would remain the same when those terms are subsequently
incorporated in a supply contract. Consistency of legal
meaning may be desirable in particular with regard to terms
concerning payment mechanisms (see chapter IX, "Pay
ment", paragraph [16]), quality of the goods, and terms of
delivery.

26. [25] If the parties have structured their obligations
in such a way that their obligations arising from the supply
contracts in the two directions are interrelated to a high
degree, they may find it appropriate to subject all their
mutual rights and obligations to a single national law. The
obligations of the parties are closely interrelated, in particu
lar, in barter transactions (see chapter Ill, "Contracting
approach", paragraphs 3 to 8) and in direct offset transac
tions (see chapter 11, "Scope and terminology of Legal
Guide", paragraph 17). The application of more than one
national law to such transactions may lead to inconsistency
between obligations of the parties.

27. [26] In the case of counter-purchase, buy-back and
indirect offset transactions, the obligations of the parties
arising, on the one hand, under the supply contract in one
direction (export contract) and, on the other hand, under
the countertrade agreement and the supply contract in the
other direction (counter-export contract) are usually not
interrelated to the same degree as the obligations are inter
related in barter or direct offset transactions. In these cases,
no generally valid advice can be given as to whether it
would be preferable for the parties to subject their obliga
tions to one national law or to different national laws. In
some of these cases, the parties may wish to subject all
their obligations to one law. They may wish to do so since
it may be simpler to administer the countertrade transaction
and to obtain the necessary legal advice with a view to a
single national law rather than to have to take into account
more than one national law. There may, however, be situ
ations in which the parties decide to subject the export
contract to one law and the counter-export contract to an
other law. The parties might choose different laws when,
on the one hand, there are special reasons for making one
of the contracts subject to the law of a particular State and,
on the other hand, the parties do not wish to subject the
entire transaction to that law. Such special reasons concern
ing one of the contracts may be, for example, mandatory
rules of a State of a party requiring certain types of con
tracts to be subject to the laws of that State, trade practice
according to which one of the contracts is traditionally
made subject to a particular national law, or the conclusion
of the contracts by different sets of parties. If the parties
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decide to subject the supply of goods in the two directions
to different national laws, the parties may wish to consider,
as noted above in paragraph 25, to subject the countertrade
agreement and the supply contract to be concluded pursu
ant to it to the same law.

28. [27] When the party originally committed to pur
chase engages a third party to fulfil that commitment, the
party originally committed and the third party may wish to
subject the contract by which the third party is engaged to
the law governing the countertrade agreement. Such a
choice would help to ensure that terms found both in the
countertrade agreement and the contract engaging the third
party would be given the same meaning. (The need for
coordination between the contract engaging a third party
and the countertrade agreement is discussed in chapter
VIII, "Participation of third parties", paragraphs [22} to
[25}. Certain other aspects of the law applicable to partici
pation by third parties are mentioned in paragraphs [7},
[9}, [I3} and [I6} of chapter VIII.)

29. [28] When the countertrade agreement is incorpo
rated in an export contract (see chapter Ill, "Contracting
approach", paragraph 17), a choice-of-law clause in the
export contract would, absent a contrary provision, cover
the clauses making up the countertrade agreement.

D. Mandatory legal rules of public nature

30. [29] In addition to the applicable law, mandatory
rules of an administrative or other public nature in force in
the countries of the parties and in other countries (e.g., the
country of a third-party purchaser or of a third-party supplier
or the country in which the proceeds of the supply in one
direction are being held) may affect certain aspects of the
countertrade transaction. These mandatory rules may be ad
dressed to residents or citizens of the State that issued the
rules, or to certain business activities being carried out or
having an effect in the territory of the State. They may be
enforced primarily by administrative officials. Their purpose
is to ensure compliance with the economic, social, financial
or foreign policy of the State. The parties should take these
mandatory rules into account in drafting the countertrade
agreement and the supply contracts. (Mandatory govern-

mental regulations are also discussed in chapter 11, "Scope
and terminology of Legal Guide", paragraphs 9 and 10.)

31. [30] Such rules may be of a general nature, applica
ble to various types of commercial transactions, or they
may be specific to countertrade. Rules of a general nature
often relate to safety requirements, environmental protec
tion, health and labour conditions, consumer protection,
employment of local personnel, restrictive business prac
tices (see chapter X, "Restrictions on resale of countertrade
goods", paragraph 3), customs duties, taxes, and restric
tions on exports, imports, transfer of technology and pay
ment of foreign exchange.

32. [31] Mandatory rules specific to countertrade may
provide, for example, that: (a) specified types of
countertrade transactions require governmental approval;
(b) importing of certain types of goods may be carried out
only within the framework of specified forms of
countertrade; (c) only certain types of goods are permitted
to be offered in a countertrade transaction (see chapter VI,
"Type, quality and quantity of goods", paragraphs 3 and
40); (d) goods purchased in fulfilment of a countertrade
commitment must meet origin requirements (see chapter
VI, paragraph 4, and chapter IV, "Countertrade commit
ment", paragraph 26); (e) evidence accounts are permitted
to be used only under specified conditions (see chapter IV,
"Countertrade commitment", paragraph 69); (f) the pur
chase of certain types of goods is to be credited towards the
fulfilment of the countertrade commitment at specified
rates (see chapter IV, "Countertrade commitment", para
graphs 31 to 34); (g) prior governmental authorization is
required for linked payment arrangements restricting for
eign currency payments into the country (see chapter IX,
"Payment", paragraphs [5) and [IB}); (h) specified finan
cial institutions must be used for payment (see chapter IX,
paragraphs [24J and [37J).

33. [32] The parties may wish to address in the
countertrade agreement the possibility that fulfilment of the
countertrade commitment would be impeded by the prom
ulgation or modification of a mandatory rule after the con
clusion of the countertrade agreement. Such clauses are
discussed in chapter XIII, "Failure to complete
countertrade transaction", section D.
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A. General remarks

1. [I] Disputes may arise in a countertrade transaction
with respect to the countertrade agreement, and with re
spect to the supply contracts concluded pursuant to the
countertrade agreement. It is advisable that the parties
agree on the manner in which any future disputes arising
out of the countertrade agreement and the related supply
contracts are to be settled.

2. [2] In general, it is desirable for the parties initially to
attempt to settle their disputes through negotiation (section
B). If negotiation is not successful, the parties might wish
to refer their dispute to an independent conciliator, who is
to make recommendations to the parties on how to settle
the dispute (section C). If those methods of dispute settle
ment fail, there are basically two methods available of
obtaining a binding decision: arbitration and judicial pro
ceedings. Arbitration is a process by which parties refer
disputes that might arise between them or that have already
arisen for decision by an arbitral tribunal composed of one
or more impartial persons (arbitrators) selected by them
(section D). Arbitral proceedings may be initiated only on
the basis of an arbitration agreement. In general, the parties
are obligated to accept the decision of the arbitral tribunal
(arbitral award) as final and binding. The arbitral award is
usually enforceable in a manner similar to a court decision.
In the absence of an arbitration agreement, disputes be
tween the parties will have to be settled in judicial proceed
ings (section E).

3. [3] This chapter does not deal with procedures
agreed upon by the parties for determining terms of a sup
ply contract that have been left open in the countertrade
agreement. Such methods include procedures to be ob
served by the parties in negotiating supply contract terms,
standards and guidelines to be used in setting the terms,
designation of a third person to determine a contract tenn,
or authorizing one of the parties to determine a contract
term within agreed parameters. Such methods are discussed
generally in chapter IV, "Countertrade commitment", para-

graphs 38 to 60, and with respect to specific types of con
tract terms in chapter VI, "Type, quality and quantity of
goods", paragraphs 25, 26, 34, 39, and chapter VII, "Pric
ing of goods", paragraphs 11 to 47.

4. [4] The implementation of a countertrade transaction
usually includes ongoing discussions between the parties
that may permit many problems and misunderstandings to
be resolved without recourse to dispute settlement proceed
ings. If such discussions result in an amendment of the
countertrade agreement or ofa supply contract, it is advis
able to express the agreement in writing (see chapter V,
"General remarks on drafting", paragraphs 3 to 5).

5. [5] When the parties embody all of their contractual
obligations in the two directions in a single contract (see
chapter Ill, "Contracting approach", paragraphs 2 to 10), a
broadly worded dispute settlement clause in that contract
would, in the absence of a contrary provision, govern all
disputes arising from the contract. However, usually the
parties embody their obligations in the two directions in
more than one contract (see chapter Ill, paragraphs 11 to
23). In multi-contract countertrade transactions, the parties
may consider it useful to agree that all of the supply con
tracts, a contract by which a third party is engaged to
purchase or to supply goods, as well as the countertrade
agreement, are subject to one dispute settlement clause.

6. [5] When the countertrade agreement provides for
the future conclusion of supply contracts, the parties may
stipulate in the countertrade agreement that all of those
contracts are to be subject to a particular method of dispute
settlement. In this way the countertrade agreement may
settle an issue that would otherwise be addressed in each
supply contract.

7. [new paragraph] In some States restrictions exist as
to the freedom of a State agency or some other entity of the
State to conclude an arbitration agreement or to agree to the
jurisdiction of a court of a foreign State. The right to enter
into such dispute settlement clauses may be limited to cer
tain types of transactions or to transactions with a foreign
party, or such clauses may be subject to an authorization. It
is advisable for the parties to investigate dispute settlement
aspects in such cases in order to be assured that they are free
to enter into a binding dispute settlement clause.

R Negotiation

8. [6] The most satisfactory method of settling a dispute
between parties is usually reaching an amicable settlement
of the dispute by negotiation between the parties. An ami-
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cable settlement may avoid disruption of the business rela
tionship between the parties. In addition, it may save the
parties the considerable cost and the greater amount of
time that are normally required for the settlement of dis
putes by other means. Furthermore, negotiation may be a
particularly attractive approach in long-term countertrade
transactions in which the countertrade agreement indicates
the terms of the future supply contracts in a general rather
than in a specific manner.

9. [7] Even though the parties may wish to attempt to
settle their disputes through negotiation before invoking
other means of dispute settlement, it may not be desirable
for the dispute settlement clause to prevent a party from
resorting to other means of settlement until a period of
time allotted for negotiation has expired. If the clause
stipulates that other dispute settlement proceedings may not
be initiated during the negotiation period, it is advisable to
permit a party to initiate other proceedings even before the
expiry of that period in certain cases, e.g., where a party
states in the course of negotiations that it is not prepared to
negotiate any longer, or where the initiation of arbitral or
judicial proceedings before the expiry of the negotiation
period is needed in order to prevent the loss or prescription
of a right. It is advisable to require a settlement reached
through negotiation to be reduced to writing.

10. [8] Since the outcome ofa dispute between two
parties to a countertrade transaction might affect the inter
ests of another party to the countertrade transaction, it
might be agreed that the party not directly involved in a
dispute should be permitted to participate in the negotia
tions. Such a situation may arise when a third party is
engaged to purchase countertrade goods and the dispute
occurs between the third party and the supplier. In this case
the party originally committed to purchase goods may be
liable for payment of an agreed sum in the event that the
intended purchase by the third party fails to take place and
the countertrade commitment is not fulfilled. Similarly, a
party committed to supply who engages a third-party sup
plier may have an interest in the outcome of the dispute
between the third-party supplier and the purchaser. The
right to such participation in the negotiation of a settlement
may be limited to the case in which the party that engages
the third party remains liable for the fulfilment of the
countertrade commitment. In the case of a multi-party
countertrade transaction, it may be agreed that all parties
to the transaction would participate in the negotiations.

11. [9] In long-term countertrade transactions, the par
ties may establish a joint committee to coordinate and
monitor implementation of the countertrade transaction
(see chapter IV, "Countertrade commitment", paragraph
64). Such a committee may permit the parties to detect
possible sources of difficulties and disputes at an early
stage and may be an appropriate vehicle for settling dis
putes through negotiation.

C. Conciliation

12. [l0] If the parties fail to settle a dispute through
negotiation, they may wish to attempt to do so through
conciliation before resorting to arbitral or judicial proceed-

ings. The object of conciliation is to achieve an amicable
settlement of the dispute with the assistance of a neutral
conciliator respected by both parties. In contrast to an ar
bitrator or judge, the conciliator does not decide a dispute;
rather, the conciliator assists the parties in reaching an
agreed settlement, often by proposing solutions for their
consideration.

13. [11] Conciliation is non-adversarial and confiden
tial. The parties are more likely to preserve the good busi
ness relationship that exists between them than in arbitral
or judicial proceedings. Conciliation may even improve the
relationship between the parties, since the scope of the
conciliation and the ultimate agreement of the parties may
go beyond the strict confines of the dispute that gave rise
to the conciliation. Conciliation may also permit the par
ticipation in the settlement of the dispute of parties that are
not directly involved in the dispute but who have an inter
est in the outcome of the dispute. On the other hand, a
potential disadvantage of conciliation is that, if the concili
ation were to fail, the money and time spent on it would be
wasted. * It is advisable that, before initiating conciliation,
the parties consider carefully whether there exists a real
likelihood of reaching a settlement.

14. [12] If the parties provide for conciliation, they will
have to settle a number of issues for the conciliation to be
effective. It is not feasible to settle all of those issues in the
body of the countertrade agreement; rather, the parties may
incorporate into their agreement by reference a set of con
ciliation rules prepared by an international organization,
such as the UNCITRAL Conciliation Rules. 1

15. [13] It is often advisable to commence conciliation
proceedings before resorting to arbitral or judicial pro
ceedings. If during conciliation proceedings arbitral or
judicial proceedings have been initiated, the parties might
still find it useful to continue with the conciliation. Concili
ation may also be initiated after the commencement of
arbitral or judicial proceedings.

D. Arbitration

16. [14] There are various reasons why arbitration is
frequently used for settling disputes arising in countertrade
transactions. Arbitral proceedings may be structured by the
parties so as to be less formal than judicial proceedings and
better suited to the needs of the parties and to the specific
features of the disputes likely to arise under the

'Report of the United Nations Commission on International Trade Law
on the work of its thirteenth session (1980), Official Records of the Gen
eral Assembly, Thirty-fifth Session, Supplement No. 17 (A/35/17), para.
106 (also reproduced in Yearbook of the United Nations Commission on
International Trade Law, vol. XI: 1980, part one, n, A (United Nations
publication, Sales No. E.81.V.8)). The UNCITRAL Conciliation Rules
have also been reproduced in booklet fonn (United Nations Publication,
Sales No. E.81.V.6). Accompanying the Rules is a model conciliation
clause, which reads: "Where, in the event of a dispute arising out of or
relating to this contract, the parties wish to seek an amicable settlement of
that dispute by conciliation, the conciliation shall take place in accordance
with the UNCITRAL Conciliation Rules as at present in force". The use
of the UNCITRAL Conciliation Rules has been recommended by the
United Nations General Assembly in its resolution 35/52 of 4 December
1980.
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countertrade agreement or a related contract. The parties
can choose as arbitrators persons who have expert knowl
edge of the subject-matter in dispute. The parties may
choose the place where the arbitral proceedings are to be
conducted. They may also choose the language or lan
guages to be used in the arbitral proceedings. In addition,
the parties can choose the applicable law, and that choice
will almost always be respected by the arbitral tribunal; the
same is not always true of judicial proceedings (see chapter
XIV, "Choice of law", paragraph 12). Where parties agree
to arbitration, neither party submits to the courts of the
country of the other party. ArbitraI proceedings may be less
disruptive of business relations between the parties than
judicial proceedings. The proceedings and arbitral awards
can be kept confidential, while judicial proceedings and
decisions usually cannot. Arbitral proceedings tend to be
more expeditious and may be less costly than judicial pro
ceedings. It may be noted, however, that some States pro
vide for summary judicial proceedings for disputes involv
ing a sum of money that does not exceed a certain amount.
Under some national laws, an arbitral tribunal may have
more latitude than a court to grant to the claimant the
remedy of specific performance. Finally, as a result of in
ternational conventions that assist in the recognition and
enforcement of foreign arbitral awards, those awards are
frequently recognized and enforced more easily than for
eign judicial decisions. One such convention to which
many States are parties is the Convention on the Recogni
tion and Enforcement of Foreign Arbitral Awards (New
York, 1958).2

17. [15] On the other hand, an arbitral award may be set
aside in judicial proceedings. The initiation of those pro
ceedings will delay the final settlement of the dispute.
However, under many legal systems, an arbitral award may
be set aside only on a limited number of grounds, for ex
ample that the arbitral tribunal lacked authority to decide
the dispute, that a party could not present its case in the
arbitral proceedings, that the rules applicable to the ap
pointment of arbitrators or to the arbitral procedure were
not complied with, or that the award was contrary to public
policy. It may also be noted that, in some States, it is not
possible for parties to preclude courts from settling certain
types of disputes. In addition, a court may award and
enforce to a broader extent than an arbitral tribunal pro
visional measures of protection or injunctions.

1. Scope of arbitration agreement and mandate
of arbitral tribunal

18. [16] In general, arbitral proceedings may be con
ducted only on the basis of an agreement by the parties to
arbitrate. The agreement may be reflected either in an ar
bitration clause included in the countertrade agreement or
a related contract, or in a separate arbitration agreement
concluded by the parties before or after a dispute has
arisen. Since it may be more difficult to reach an agreement
to arbitrate after a dispute has arisen, it is advisable to enter
into an arbitration agreement at the outset of the
countertrade transaction. However, under some legal sys
tems, an agreement to .arbitrate is procedurally and

ZUnited Nations, Treaty Series, vol. 330, p. 38, No. 4739 (1959).

substantively effective only if it is concluded or confirmed
after a dispute has arisen.

19. [17] The arbitration agreement should indicate what
disputes are to be settled by arbitration. For example, the
arbitration clause may stipulate that all disputes arising out
of or relating to the countertrade agreement or the breach,
termination or invalidity thereof are to be settled by arbitra
tion. In some cases, the parties may wish to exclude from
that wide grant of jurisdiction certain disputes that they do
not wish to be settled by arbitration.

20. [18] If permitted under the law applicable to the
arbitral proceedings, the parties may wish to authorize the
arbitral tribunal to order interim measures pending the final
settlement of a dispute. However, under some legal sys
tems arbitral tribunals are not empowered to order interim
measures. Under other legal systems where interim meas
ures of protection can be ordered by an arbitral tribunal,
they cannot be enforced; in those cases it may be preferable
for the parties to rely on a court to order interim measures.
Under many legal systems a court may order interim meas
ures even if the dispute is to be or has been submitted to
arbitration.

21. [19] It is desirable for the arbitration agreement to
obligate the parties to implement arbitral decisions, includ
ing decisions ordering interim measures. The advantage of
including such an obligation in the agreement is that under
some legal systems, where an arbitral award is not enforce
able in the country of a party, a failure by the party to
implement an award when obligated to do so by the agree
ment might be treated in judicial proceedings as a failure
by the party to perform a contractual obligation.

22. [20] If judicial proceedings are instituted in respect
of a dispute that is covered by a valid arbitration agree
ment, upon a timely request the court will normally refer
the dispute to arbitration. However, the court may retain
the authority to order interim measures and will normally
be entitled to control certain aspects of arbitral proceedings
(e.g., to decide on a challenge to arbitrators) and to set
aside arbitral awards on certain grounds (see above, para
graph 17).

23. [21] Parties that are considering authorizing the
arbitral tribunal to decide disputes ex aequo et bono or to act
as amiable compositeur should bear in mind that arbitrators
are not permitted to do so under some legal systems. In ad
dition, such authorizations may be interpreted in different
ways and lead to legal insecurity. For example, the terms
might be interpreted as authorizing the arbitral tribunal to be
guided either only by principles of fairness, justice or equity,
or, in addition, by those provisions of the applicable law
regarded in the legal system of that law as fundamental. If
the parties wish to authorize the arbitral tribunal to decide
disputes without applying all legal rules of a State, they may
wish to specify the standards or rules according to which the
arbitral tribunal is to decide the substance of the dispute.
Moreover, in order to avoid any misunderstanding, the par
ties may wish to make it clear that the arbitral tribunal is to
decide in accordance with the terms of the supply contract or
the countertrade agreement and the relevant usages of trade
applicable to the transaction.
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2. Type of arbitration and appropriate
procedural rules

24. [22] The parties are able to select the type of arbi
tration that best suits their needs. It is desirable that they
agree on appropriate rules to govern their arbitral proceed
ings. There is a wide range of arbitration systems available,
with varying degrees of involvement of permanent bodies
(e.g., arbitration institutions, courts of arbitration, profes
sional or trade associations and chambers of commerce) or
third persons (e.g., presidents of courts of arbitration or of
chambers of commerce). At one end of the spectrum is the
pure ad hoc type of arbitration, which does not involve a
permanent body or third person in any way. This means, in
practical terms, that no outside help is available (except,
perhaps, from a national court) if, for example, difficulties
are encountered in the appointment or challenge of an ar
bitrator. Moreover, any necessary administrative arrange
ments have to be made by the parties or the arbitrators
themselves. At the other end of the spectrum there are ar
bitrations fully administered and supervised by a perma
nent body, which may review terms of reference and the
draft award and may revise the form of the award and
make recommendations as to its substance.

25. [23] Between these two types of arbitration there is
a considerable variety of arbitration systems, all of which
involve an appointing authority but differ as to the admin
istrative services that they provide. The essential, although
not necessarily exclusive, function of an appointing author
ity is to compose or assist in composing the arbitral tribu
nal (e.g., by appointing the arbitrators, deciding on chal
lenges of an arbitrator or replacing an arbitrator). Admin
istrative or logistical services, which may be offered as a
package or separately, could include the following: for
warding written communications of a party or the arbitra
tors; assisting the arbitral tribunal in establishing and noti
fying the date, time and place of hearings and other meet
ings; providing, or arranging for, meeting rooms for hear
ings or deliberations of the arbitral tribunal; arranging for
stenographic transcripts of hearings and for interpretation
during hearings and possibly translation of documents; as
sisting in filing or registering the arbitral award, when re
quired; holding deposits and administering accounts relat
ing to fees and expenses; and providing other secretarial or
clerical assistance.

26. [24] Unless the parties opt for pure ad hoc arbitra
tion, they may wish to agree on the body or person to
perform the functions that they require. Among the factors
worthwhile considering in selecting an appropriate body or
person are the following: willingness to perform the re
quired functions; competence, in particular in respect of
international matters; appropriateness of fees measured
against the extent of services requested; seat or residence of
the body or person and possible restriction of its services to
a particular geographic area. The latter point should be
viewed in conjunction with the probable or agreed place of
arbitration (see below, paragraphs 35 to 39). However,
certain functions (e.g., appointment) need not necessarily
be performed at the place of arbitration, and certain arbitral
institutions are prepared to provide services in countries
other than those where they are located.

27. [25] In most cases, the arbitral proceedings will be
governed by the procedural law of the State Where the
proceedings take place. Many States have laws regulating
various aspects of arbitral proceedings. Some provisions of
these laws are mandatory; others are non-mandatory. In
selecting the place of arbitration, the parties may wish to
consider the extent to which the law of a place under con
sideration recognizes the special needs and features of in
ternational commercial arbitration and, in particular,
whether it is sufficiently liberal to allow the parties to tailor
the procedural rules to meet their particular needs and
wishes while at the same time ensuring that the proceed
ings are fair and efficient. A recent trend in this direction,
discernible from modern legislation in some States, is be
ing enhanced and fortified by the UNCITRAL Model Law
on International Commercial Arbitration.3 The UNCITRAL
Model Law is becoming increasingly accepted by States of
different regions and different legal and economic systems.

28. [26] Since the procedural rules in the arbitration
laws of some States are not necessarily suited to the par
ticular features and needs of international commercial arbi
tration, and since, in any case, those laws do not contain
rules settling all procedural questions that may arise in
relation to arbitral proceedings, the parties may wish to
adopt a set of arbitration rules to govern arbitral proceed
ings under their agreement. When the parties choose to
have their arbitrations administered by an institution, the
institution may require the parties to use the rules of that
institution, and may refuse to administer a case if the par
ties have modified provisions of those rules that the insti
tution regards as fundamental to its arbitration system.
Most arbitral institutions, however, offer a choice of two or
sometimes more sets of rules and often allow the parties to
modify any of the rules. If the parties are not required by
an institution to use a particular set of arbitration rules or
to choose among specified sets of rules, or if they choose
ad hoc arbitration, they are free to choose a set of rules
themselves. In selecting a set of procedural rules, the par
ties may wish to consider its suitability for international
cases and the acceptability of the procedures contained in
them.

29. [27] Of the many arbitration rules promulgated by
international organizations or arbitral institutions, the
UNCITRAL Arbitration Rules4 deserve particular mention.
These Rules have proven to be acceptable in the various

3Report of the United Nations Commission on International Trade Law
on the work of its eighteenth session (1985), Official Records of the
General Assembly, Fortieth Session, Supplement No. 17 (A/40117), para.
332 and annex I (also reproduced in Yearbook of the United Nations
Commission on International Trade Law, vo!. XVI: 1985, part three, I
(United Nations publication, Sales No. E.87.VA)). The United Nations
General Assembly, in its resolution 40172 of 11 December 1985, recom
mended "that all States give due consideration to the Model Law on In
ternational Commercial Arbitration, in view of the desirability of uniform
ity of the law of arbitral procedures and the specific needs of international
commercial arbitration practice".

4Report of the United Nations Commission on International Trade Law
on the work of its ninth session (1976), Official Records of the General
Assembly, Thirty-first Session, Supplement No. 17 (A/31117), para. 57
(also reproduced in Yearbook of the United Nations Commission on Inter
national Trade Law, vo!. VU: 1976, part one, n, A (United Nations pub
lication, Sales No. E.77.V.6)). The use of the UNCITRAL Arbitration
Rules has been recommended by the United Nations General Assembly in
its resolution 31/98 of 15 December 1976.
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legal and economic systems and are widely known and
used in all parts of the world. Parties may use them in pure
ad hoc arbitrations as well as in arbitrations involving an
appointing authority with or without the provision of addi
tional administrative services. A considerable number of
arbitration institutions in all regions of the world have ei
ther adopted these Rules as their own institutional rules for
international cases or have offered to act as appointing
authority in conjunction with the use of those Rules. Most
of them will provide administrative services in cases con
ducted under the UNCITRAL Arbitration Rules.

30. [28] Where a model clause accompanies the arbitra
tion rules to govern arbitrations under the countertrade
agreement or is suggested by an arbitral institution, adop
tion of that clause by the parties may help to enhance the
certainty and effectiveness of the arbitration agreement.
Some model clauses, such as the one accompanying the
UNCITRAL Arbitration Rules, invite the parties to settle
certain practical matters by agreement. These include the
involvement of an appointing authority, as well as the
number of arbitrators (see below, paragraphs 31 to 33), the
appointment of arbitrators (see below, paragraph 34), the
place of arbitration (see below, paragraphs 35 to 39) and
the language or languages to be used in the arbitral pro
ceedings (see below, paragraphs 40 and 41).5 [new foot
note]

3. Number of arbitrators

31. [29] The parties may wish to specify in the arbitra
tion clause the number of arbitrators who are to comprise
the arbitral tribunal. If the parties fail to do so, the chosen
arbitration rules or, in some cases, the law applicable to the
arbitral proceedings will either specify that number or the
manner by which it is to be determined. Agreement by the
parties on the number of arbitrators will enable the parties
to ensure that the number conforms to their particular needs
and wishes, and will provide certainty in respect of that
aspect of the appointment process: However, parties should
be aware that some national laws restrict their freedom to
agree upon the number of arbitrators by, for example, pro
hibiting an even number of arbitrators.

32. [30] Other than the possible legal restriction just
referred to, the considerations that may be relevant to the
question of the number of arbitrators are essentially of a
practical nature. In order to ensure the efficient functioning
of the arbitral proceedings and the taking of decisions, it is
usually desirable to specify an uneven number, Le., one or
three, although in practice parties sometimes specify two
member panels, coupled with a mechanism for involving a

5[new footnote] The following clause is recommended in the UNCI
TRAL Arbitration Rules: "Any dispute, controversy or claim arising out
of or relating to this contract, or the breach, termination or invalidity
thereof, shall be settled by arbitration in accordance with the UNCITRAL
Arbitration Rules as at present in force.

Note - Parties may wish to consider adding:

(a) The appointing authority shall be ... (name of institution or per
son);
(b) The number of arbitrators shall be .. , (one or three);

(c) The place of arbitration shall be ... (town or country);
(d) The language(s) to be used in the arbitral proceedings shall be ......

third arbitrator, "umpire" or "referee", to overcome any
impasse between the two.

33. [31] As to whether one or three arbitrators should be
specified, the parties may wish to consider that arbitral
proceedings conducted by a sole arbitrator are g~nerally

less costly and tend to be more expeditious than proceed
ings where the fees of three arbitrators have to be paid and
where three time schedules have to be accommodated. On
the other hand, three arbitrators may bring a wider range of
expertise and background to the proceedings. Since the
desirable expertise and background can be of different
types, different methods of appointing the arbitrators may
be envisaged.

4. Appointment of arbitrators

34. [32] On the one hand, in an international case, each
party may want to have one arbitrator of its choice who
would be familiar with the economic and legal environ
ment in which that party operates. Therefore, the parties
might agree on a method by which each party appoints one
arbitrator and the third arbitrator is chosen by the two thus
appointed or by an appointing authority. On the other hand,
in complex disputes involving legal, technical and eco
nomic issues, it may be of considerable advantage to have
arbitrators with different qualifications and expertise in the
relevant fields. Where parties attach particular importance
to this aspect, they may wish to entrust an appointing au
thority with the· appointment of all three arbitrators and,
possibly, specify the qualifications or expertise required of
the arbitrators.

5. Place of arbitration

35. [33] The parties may wish to specify in the arbitra
tion agreement the place where the proceedings are to be
held and where the arbitral award is to be issued. The
selection of an appropriate place of arbitration may be cru
cial to the functioning of the arbitral process and to the
enforceability of the arbitral award. The following con
siderations may be relevant to the selection of the place of
arbitration.

36. [34] Firstly, the parties may consider it desirable to
choose a place of arbitration such that an award issued in
that place would be enforceable in the countries where the
parties have their places of business or substantial assets. In
many States, foreign awards are readily enforceable only
by virtue of multilateral or bilateral treaties, and often only
on the basis of reciprocity. In some States enforcement is
available on the basis of legislation providing for the recip
rocal enforcement of awards made in certain other States.
The parties may thus wish to choose a place of arbitration
in a State that is in such a treaty relationship, or has
reciprocal legislative arrangements, with the States where
enforcement might later be sought.

37. [35] Secondly, the parties may consider it desirable
to choose a place where the arbitration law provides a suit
able legal framework for international cases. Some arbitra
tion laws might be inappropriate because, for example,
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they unduly restrict the autonomy of the parties or fail to
provide a comprehensive procedural framework to ensure
efficient and fair proceedings.

38. [36] Considerations of a more practical nature in"
clude the following: the convenience of the parties and
other persons involved in the proceedings; the availability
of necessary facilities, including meeting rooms, support
services and communication facilities; the availability of
administrative services of an arbitral institution or chamber
of commerce, if so desired by the parties; relevant costs
and expenses, including expenses for travel, accommoda
tion, meeting rooms and support services; the ability of the
parties' counsel to represent the parties without the need to
retain local lawyers. Another relevant consideration is that
it may be advantageous for the arbitral proceedings to be
held in a place which is near to the subject-matter in dis
pute.

39. [37] Yet other considerations often lead parties to
agree on a place other than in the States where they have
their places of business. For example, the parties may se
lect a third State because each party may have misgivings
about arbitrating in the other party's country; a party in
whose State the proceedings are conducted might be
thought by the other party to benefit from a familiar legal
and psychological environment and from other circum
stances facilitating the presentation of the case.

6. Language of proceedings

40. [38] The parties may also wish to specify the lan
guage to be used in the arbitral proceedings. The choice of
the language may influence the efficiency with which the
proceedings are conducted and the cost of the proceedings.
Whenever possible, it is desirable to specify a single lan
guage, such as the language in which the documents re
lated to the transaction are written. When more than one
language is specified, the costs of translation and interpre
tation from one language to the other are usually consid
ered to be part of the costs of arbitration and apportioned
in the same way as the other costs of arbitration.

41. [39] The parties may wish to specify the types of
documents or communications that must be submitted in or
translated into the specified language. They may, for exam
ple, require the written pleadings, oral testimony at a hear"
ing, and any award, decision or other communication of the
arbitral tribunal to be in the specified language. The tribu
nal may be given the discretion to decide whether and to
what extent documentary evidence should be translated.
Such discretion may be appropriate in view of the fact that
documents submitted by the parties may be voluminous
and that only a part of a document may be relevant to a
dispute.

E. Judicial proceedings

42. [40] Disputes that are not settled through negotia
tion or conciliation will, if the parties do not agree to arbi
tration, have to be settled in judicial proceedings. Courts of
two or more countries may be competent to decide a given

dispute between the parties, and in some cases the manner
in which a dispute is decided depends upon which court
decides the dispute. For example, the validity and effect of
a choice by the parties of the applicable law will depend
upon the rules of private intemationallaw in the country of
the court deciding the dispute (see chapter XIV, "Choice of
law", paragraph 12).

43. [41] The uncertainties that arise when more than one
court is competent to decide a dispute may be reduced by an
exclusive jurisdiction clause, obligating the parties to submit
disputes that arise between them to a specified court in a
specified place in a specified country. However, the parties
should bear in mind that, under many legal systems, a clause
conferring exclusive jurisdiction on a court is valid only if
the selected court would, in the absence of the choice-of
jurisdiction clause, have authority to decide the type ofdis
pute that is submitted to it under the clause. Therefore, in
selecting a court, the parties should ascertain that the court is
legally competent to decide the types of disputes that are to
be submitted to it. It is advisable for the clause to specify a
court in the selected country, rather than to refer simply to "a
competent court" in that country, in order to avoid questions
as to which court was to decide a given dispute. The clause
may stipulate the types of disputes that are subject to it in a
manner similar to the specification in an arbitration agree
ment (see above, paragraph 19).

44. [42] In referring disputes to the courts of a particu
lar State, the parties should bear in mind the extent to
which a judicial decision made in that State would be en
forceable in the countries of the parties, or in any other
country in which enforcement may be sought (see above,
paragraph 36).

45. [43] While an exclusive jurisdiction clause may re
duce uncertainties with respect to matters such as the appli
cable· law and the enforceability of a decision, and may
facilitate the multi-party settlement of disputes (see below,
paragraphs 50 to 53), it may also have certain disadvan
tages. If a court in the country of one of the parties is given
exclusive jurisdiction, and the exclusive jurisdiction clause
is invalid under the law of the country of the selected court,
but valid under the law of the country of the other party,
difficulties may arise in initiating judicial proceedings in
either of the countries. Difficulties connected with initiat
ing judicial proceedings may be magnified if the parties
confer exclusive jurisdiction on a court in a third country.

F. Multi-contract and multi-party dispute settlement

46. [44] Countertrade transactions often involve several
contracts in the two directions, in addition to the
countertrade agreement. In such multi-contract transac
tions, the parties may wish to consider whether it would be
desirable to agree on a single body for the settlement of all
disputes that may arise in the transaction, Le., the same
conciliator, arbitral tribunal or court. If disputes are to be
settled judicially, the parties may wish to confer exclusive
jurisdiction on a particular court (see above, paragraphs 43
to 45). If the parties opt for arbitration or conciliation, they
may wish to agree that the arbitral tribunal or conciliator
appointed to settle the first dispute that arises will also be
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appointed to settle any subsequent disputes that may arise
in the countertrade transaction.

47. [45] The selection of a single body to settle disputes
would be useful when the disputes to be resolved raise
similar questions of fact or law. This may promote
economy and efficiency in dispute settlement, facilitate
consolidation of dispute settlement proceedings, and lessen
the possibility of inconsistent decisions. Even if disputes
that may arise under the countertrade transaction do not all
raise similar questions of law or fact, the selection of a
single dispute settlement body may be advantageous be
cause it may allow the parties to reduce the cost of legal
advice and facilitate administration of the transaction.

48. [46] There may, however, be circumstances in which
the parties agree to the submission of disputes under a given
supply contract to a particular dispute settlement body, but
decide to submit disputes under other contracts to a different
body. Such circumstances may exist, for example, when it is
customary in the practice of the parties or in the trade, or it
is required by mandatory rules, that a particular supply con
tract be submitted to a particular dispute settlement method
or body, and the parties do not wish to submit the other con
tracts in the transaction to that same method or body.

49. [47] The possibility of disputes under more than one
contract involving similar questions of fact or law may
exist in a number of situations. One such situation is when
the subject-matter of the supply contracts in one direction
is related to the subject-matter of the supply contracts in the
other direction. This may be the case in a buy-back trans
action in which, for example, a dispute as to the quality of
the counter-export goods manufactured by equipment sup
plied under the export contract is related to a dispute as to
the quality of that equipment. Similarly, in a direct offset
transaction, in which the goods supplied in one direction
are incorporated into the goods supplied in the other direc
tion, a dispute as to the quality or timeliness of delivery of
the goods in one direction may be related to a dispute as to
the quality· or timeliness of delivery of the goods in the
other direction. Another situation in which related disputes
may arise is when the countertrade agreement establishes a
linked payment mechanism through which proceeds gener
ated by the shipment of goods in one direction are to be
used to pay for the shipment of goods in the other direction
(see chapter IX, "Payment"). For example, when the im
porter, in accordance with the countertrade agreement, re
tains the proceeds of the export contract, a dispute as to the
responsibility for a failure to conclude a counter-export
contract may lead to a related dispute concerning the trans
fer of proceeds of the export contract to the exporter. When
the countertrade agreement provides for the setoff of pay
ment claims for supply contracts concluded in the two di
rections, a dispute as to settlement of imbalances may in
volve questions of fact or law pertaining to supply con
tracts in either direction. Yet another situation in which
related disputes may arise is when the countertrade agree
ment provides that a problem in the conclusion or perform
ance of supply contracts in one direction is to have an
effect on the obligations of the parties with respect to the
conclusion or performance of supply contracts in the other
direction (see chapter XIII, "Failure to complete
countertrade transaction", paragraphs {38] to (60J).

50. [48] Disputes may arise in a countertrade transaction
that involve or affect not only the exporter and the importer,
but other parties as well, in particular third persons engaged
in the transaction as purchasers and suppliers ofcountertrade
goods (see above, paragraph JO). For example, when there
is a dispute between the counter-exporter and the party origi
nally committed to purchase as to whether liquidated dam
ages are payable for a failure to purchase goods, a third-party
purchaser engaged by the party originally committed to pur
chase those goods would have an interest in the dispute if a
"hold-harmless" clause has been agreed upon between the
third-party purchaser and the party originally committed to
purchase (see chapter VIII, "Participation of third parties",
paragraph [33]). Similarly, the party originally committed to
purchase would be interested in the outcome of a dispute
between a third-party purchaser and the counter-exporter if
the party originally committed to purchase remains liable for
the fulfilment of the countertrade commitment despite the
engagement of the third-party purchaser. A further example
of a multi-party dispute would be when both the party origi
nally committed to purchase and the third-party purchaser
are liable to the supplier for the fulfilment of the countertrade
commitment and the supplier decides to pursue a claim
against both of them.

51. [49] In the types of cases referred to in the preceding
paragraph, it may be desirable to settle all related issues in the
same dispute settlement proceedings. This could prevent in
consistent decisions, facilitate the taking of evidence, and re
duce costs. However, multi-party proceedings tend to be more
complicated and less manageable, and a party may find it
more difficult to plan and present its case in such proceedings.

52. [49] Many legal systems provide a means for dis
putes involving several parties to be settled in the same
multi-party judicial proceedings. In order to enable dis
putes involving several parties to be settled in multi-party
judicial proceedings, it may be desirable for related con
tracts to contain· a clause conferring exclusive jurisdiction
on a court that has the power to conduct multi-party pro
ceedings (see above, paragraphs 43 to 45). *

53. [new paragraph] Multi-party arbitration proceed
ings are usually possible only if all the participating parties
conclude an arbitration agreement submitting their dispute
to the same panel of arbitrators. The parties may wish to
conclude such a multi-party arbitration agreement at the
outset of the transaction, or they may decide to do so after
the dispute has arisen when the matters at issue indicate the
usefulness of a multi-party arbitration. In some States, after
a dispute has arisen, courts are able to assist the parties to
implement the multi-party arbitration agreement by decid
ing procedural issues on which the parties cannot agree
(e.g., the question whether an issue is covered by the multi
party arbitration clause, appointment of a single arbitral
tribunal, or determination of the place of arbitration). There
are also some States in which courts may, under certain
conditions, order consolidation of two or more arbitral pro
ceedings into a single arbitration even if not all the parties
involved have agreed on the submission of the dispute to a
single panel of arbitrators. However, it may be doubtful
whether an award rendered in proceedings consolidated by
a court order would be enforceable against a party that had
not consented to those proceedings.
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Introduction

1. The Working Group on International Payments decided
that the Legal Guide should include a limited number of
illustrative provisions (AlCN.9/357;paras. 93 and 94). The
Working Group expressed support for the selection made in
document AlCN.9/WG.IV/WP.51//Add.7 of the issues to
which illustrative provisions should be added. The present
document contains a revision of illustrative provisions pub
lished in document AlCN.9/WG.IV/WP.5111Add.7.

2. It is suggested that the illustrative provisions be in
cluded in the Legal Guide as footnotes.

3. As noted in document NCN.9/WG.IV/WP.51//Add.7,
paragraph 2, the preparation of the illustrative provisions
has been influenced by the following considerations.
Firstly, the draft Legal Guide discusses possible contractual
solutions in such a way that the reader can derive from the
draft chapters guidance to drafting clauses for a
countertrade agreement. Secondly, illustrative provisions
must of necessity be drafted in a general manner and may
therefore not take into account the actual circumstances in
a given countertrade transaction. These considerations re
duce the number of illustrative provisions that can usefully
be added to the Legal Guide.

4. In the Working Group it was suggested that in each
illustrative provision reference should be made to the warn
ing set out in chapter I, "Introduction", paragraph 13, that
illustrative provisions should not necessarily be regarded as
appropriate models for inclusion in individual agreements
(NCN.9/357, para. 93). In order to implement the sugges
tion, it is proposed that the following title be given to each
set of illustrative provisions placed at the end of a given
chapter: "Illustrative provisions to chapter .. (care should
be taken in using them, see 'Introduction', paragraph 13)".

Chapter VI. Type, quality and quantity of goods

[Editorial note: The following footnote to paragraph 25,
except for the modifications in italics, appeared in docu
ment AlCN.9/WG.IV/WP.51/Add.7 under the title "Chap-

ter V, Type, quality and quantity of goods, Footnote to
paragraph 13".]

Footnote to paragraph 25

Assuming that "Y Company" is committed to purchase
goods from "X Company", the clause in the countertrade
agreement may contain the following elements:

"When X Company makes, pursuant to the
countertrade agreement, an offer for the conclusion ofa
supply contract, the goods offered for purchase must:

(a) be fit for the purposes for which goods of the
same description would ordinarily be used;

(b) be fit for any particular purpose expressly or im
pliedly made known to X Company at the time of the
conclusion of the countertrade agreement;

(c) possess qualities consistent with those ofthe sam
ple or model presented by X Company to Y Company;

(d) be contained or packaged in the manner usual for
such goods or, where no such usual manner has been
established, in a manner adequate to preserve and protect
the goods."

(The clause is modelled on article 35 of the United
Nations Convention on Contracts for the International Sale
of Goods (Vienna, 1980».

Chapter VII. Pricing of goods

[Editorial note: The following footnote to paragraph 48,
except for the addition in italics, appeared in document
NCN.9/WG.IVIWP.51/Add.7 under the title "Chapter VI,
Pricing of goods, Footnote to paragraph 37".]

Footnote to paragraph 48

Assuming that the currency of payment is the Austrian
schilling and that the reference currency is the Swiss franc,
the clause may read as follows:
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"If, on the date of actual payment, the exchange rate
between the Austrian schilling and the Swiss franc is at
variance from the exchange rate ... [specify exchange
rate prevailing at a particular place] as it was on the date
of conclusion of the countertrade agreement by more than
... [e.g, 5 per cent, or some other percentage specified by
the parties], the price in Austrian schillings shall be in
creased or decreased so that that price, as converted into
Swiss francs, would remain unchanged from the price as
expressed in Swiss francs on the date of conclusion of the
countertrade agreement." (It should be noted that the fore
going clause may lead to an unintended and unsuitable
result if the applicable exchange rate were to be set by an
administrative decision independent of events in the cur
rency market (see paragraph 49)).

Chapter VIII. Participation of third parties

[Editorial note: The following footnotes to paragraphs
12, 18 and 23 are revisions of the footnotes to paragraphs
10, 16 and 21, which appeared in document NCN.9/
WG.IV/WP.51/Add.7 under the title "Chapter VIII, Partici
pation of third parties". The revisions are underlined. The
footnote to paragraph 18, third sentence, is new.]

Footnote to paragraph I2

Assuming that "Y Company" is the party originally
committed to purchase, the clause may read as follows:

"Y Company is authorized to engage a third-party
purchaser to make the purchases necessary to fulfil the
countertrade commitment." (To this clause, the parties
may add a stipulation discussed in paragraph 18 indi
cating whether or not, after the engagement of the third
party, the party originally committed continues to be li
able for the fulfilment of the countertrade commitment.)

Footnote to paragraph 18, third sentence

[new footnote] Assuming that "Y Company" is the
party originally committed to purchase and "X Company"
is the supplier, the clause in the countertrade agreement
may read as follows:

"The fact that Y Company engages a third party to
make the purchases necessary to fulfil the countertrade
commitment and that the third party makes a commit
ment to X Company to make those purchases does not
release Y Company from liability for a failure to fulfil
the countertrade commitment.

Footnote to paragraph 18, sixth sentence

Assuming that "Y Company" is the party originally com
mitted to purchase, and "X Company" is the supplier, the
clause in the countertrade agreement may read as follows:

"Y Company will be released from liability for fulfil
ment of the countertrade commitment when, upon the
engagement of a third-party purchaser by Y Company,
the commitment of Y Company to purchase goods from
X Company is transferred to the third-party purchaser.
[The transfer includes the obligation to pay the liqui
dated damages in the case of a failure to make the

purchases.] For such a transfer to be effective, Y Com
pany, X Company and the third-party purchaser must
agree to the transfer."

Footnote to paragraph 18, seventh sentence

Assuming that "Y Company" is the party originally com
mitted to purchase, and "X Company" is the supplier, the
clause in the countertrade agreement may read as follows:

"Y Company undertakes to release X Company from
liability for fulfilment of the countertrade commitment
when, upon the engagement of a third-party purchaser
by Y Company, X Company and the third-party purchas
er conclude an agreement whereby the third-party as

.sumes a commitment to make the purchases necessary to
fulfil the countertrade commitment of Y Company."

If the foregoing provision is included in the countertrade
agreement, the actual release ofX Company from liability
for fulfilment of the countertrade commitment can be ex
pressed in the following form:

"X Company, having agreed with Z Company (third
party purchaser) that Z Company assumes the commit
ment to make the purchases necessary to fulfil the
countertrade commitment of Y Company, consents to the
release of Y Company from the liability for the fulfilment
of the countertrade commitment. The release of Y Com
pany becomes effective when the agreement between X
Company and Z Company becomes effective."

Footnote to paragraph 23

Assuming that "Z Company" is the third-party pur
chaser, "Y Company" is the party originally committed to
purchase, and "X Company" is the supplier, the clause in
the contract between Y Company and Z Company may read
as follows:

"Z Company shall conclude with X Company an
agreement in which Z Company will agree to make the
purchases necessary to fulfil the countertrade commit
ment set forth in the countertrade agreement between Y
Company and X Company, a copy of which is attached
to this contract. Z Company agrees to be bound by all
the terms and conditions of that countertrade agreement,
and in particular Z Company agrees to pay the liquidated
damages stipulated in the countertrade agreement in the
event Z Company fails to make the purchases necessary
to fulfil the countertrade commitment."

Chapter X. Restrictions on resale
of goods

[Editorial note: The following footnote to paragraph 10
appeared in document NCN.9/WG.IV/WP.51/Add.7 under
the title "Chapter X, Restrictions on resale of goods, foot
note to paragraph 9". No substantive change to the text of
the footnote has been made.]

Footnote to paragraph 10

Assuming that "Y Company" is the party purchasing
goods pursuant to the countertrade agreement and that "X
Company" is the supplier, the clause may read as follows:
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"Y Company must inform X Company

[alternative A:] of the resale of those goods; the infor
mation shall be given within ... days
after the conclusion of the resale con
tract.

[alternative B:] of the negotiations for the resale of the
countertrade goods; Y Company shall
give X Company [... days] [sufficient
time] to make any observations or sug
gestions on the intended resale, and Y
Company shall refrain from concluding
the resale contract under negotiation
before the expiry of that time period.

The information to be given must indicate ... [include
some or all of the following: country, region within a
country, or city to which the countertrade goods are to be
shipped; place of business of the person to whom the
goods are being resold; resale price; whether the
countertrade goods have been re-marked or repackaged
prior to resale and, if so, what packaging or marking has
been used.]"

Chapter XI. Liquidated damages and penalty
clauses

[Editorial note: The following footnotes to paragraphs 6,
12 and 26 of draft chapter XI appeared in document N
CN.9/WG.IV/WP.5l1Add.7 under the title "Chapter XI,
Liquidated damages and penalty clauses" as footnotes to
paragraphs 5, 12 and 22. The modifications of the foot
notes are in italics].

Footnote to paragraph 6

Assuming that "X Company" is the supplier, "Y Com
pany" is the party committed to purchase, and the Austrian
schilling is the currency of payment, the clause may read as
follows:

[For failure to purchase goods]

"0) If Y Company fails to make the purchases neces
sary to fulfil the countertrade commitment before the
expiry of the period stipulated for the fulfilment of the
countertrade commitment, Y Company will be obligated
to pay to X Company an amount in Austrian schillings
equivalent to ... per cent of the unfulfilled portion of the
countertrade commitment. Upon payment of that
amount, Y Company will be released from the portion of
the unfulfilled countertrade commitment for which the
agreed sum was claimed.

(2) To the extent that the failure by Y Company results
from a failure by X Company to make goods available
in conformity with this countertrade agreement, para
graph 0) will not apply."

[For failure to supply goods]

"(1) If X Company fails to make the goods available
for the fulfilment of the countertrade commitment before
the expiry of the period stipulated for the fulfilment of
the countertrade commitment, X Company will be obli
gated to pay to Y Company an amount in Austrian

schillings equivalent to ... per cent of the unfulfilled
portion of the countertrade commitment. Upon payment
of that amount, X Company will be released from the
portion of the unfulfilled countertrade commitment for
which the agreed sum was claimed.

(2) To the extent that the failure by X Company results
from a failure by Y Company to fulfil its obligations
under this countertrade agreement, paragraph 0) will not
apply."

Footnote to paragraph 12 (provision that could be
added to any liquidated damages or penalty clause)

"No damages are recoverable in addition to the agreed
sum for the failure for which the agreed sum is payable."

Footnote to paragraph 26 (provision that could be
added to any liquidated damages or penalty clause)

Assuming that "X Company" is the beneficiary of the
clause and "Y Company" is the party obligated to pay the
agreed sum, the stipulation may read as follows:

"If payment of the agreed sum becomes due in accord
ance with paragraph (1), X Company has the right to
deduct the agreed sum from funds of Y Company held by
X Company or to set off the claim for the agreed sum
against a countervailing claim by Y Company against X
Company. fA deduction or setoff is permitted only if the
funds held by X Company, or the claim by Y Company,
arise from the following contracts . . .r

Chapter XIII. Failure to complete countertrade
transaction

[Editorial note: The following footnotes to paragraphs 7,
21, 23, 44 and 50 appeared in document NCN.9/WG.IV/
WP.51/Add.7 under the title "Chapter XIII, Failure to
complete countertrade transaction" as footnotes to para
graphs 6, 22, 24, 43 and 49. Slight editorial changes are in
italics.]

Footnote to paragraph 7

Assuming that "Y Company" is the party committed to
purchase and that "X Company" is the supplier, the clause
may read as follows:

"If X Company fails to accept a purchase order made
by Y Company in accordance with this countertrade
agreement [or a purchase order made by a third-party
purchaser engaged by Y Company pursuant to this
countertrade agreement], Y Company is entitled to de
clare the amount of the outstanding countertrade com
mitment reduced by the amount of the purchase order
that was not accepted."

When it is agreed that Y Company must give an addi
tional period to X Company, the following clause may be
added to the previous one:

"In order to avail itself of the right to declare the
outstanding countertrade commitment reduced, Y Com
pany must give X Company written notice specifying
that the failure to accept the purchase order constituted a
breach of the countertrade commitment and that the
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outstanding countertrade commitment will be reduced by
the amount of the unaccepted purchase order if X Com
pany does not make the goods available within the ad
ditional period of [e.g., 30J days."

Footnote to paragraph 21

Assuming that "Y Company" is the party committed to
purchase and that "X Company" is the supplier, the clause
may read as follows:

"(1) [Y Company] [X Company] is exempt from the
payment of damages, or of an agreed sum, in respect of
a failure to ·fulfil its obligations under the countertrade
agreement if that party proves that the failure was due to
a physical or legal impediment beyond its control and
that the party could not reasonably be expected to have
taken the impediment into account at the time of the
conclusion of the countertrade agreement or to have
avoided or overcome it or its consequences.

(2) The period for the fulfilment of the countertrade
commitment will be extended by a period of time corre
sponding to the duration of the impediment. If the impedi
ment lasts longer than [e.g., six months], [the party against
which the impediment is claimed] [either party] may ter
minate the countertrade agreement by written notice."

Footnote to paragraph 23

[General definition ofexempting impediment followed by
illustrative or exhaustive list]

"(1) [Same text as in para. (1) of the illustrative provi
sion to paragraph 21]

(2) [Illustrative list:] The following are examples of
events that are to be regarded as exempting impedi
ments, provided that those events satisfy the criteria set
forth in paragraph (1): .... [Exhaustive list:] Only the
following events are to be regarded as exempting
impediments, provided that those events satisfy the cri
teria set forth in paragraph (1)."

Footnote to paragraph 44

Assuming that "Y Company" is the exporter (counter
importer) and that "X Company" is the importer (counter
exporter), the clause would read as follows:

"A failure by Y Company to purchase goods pursuant
to this countertrade agreement does not entitle X Com
pany to suspend or withhold payment due by X Company
to Y Company under the contract for the supply of ...."

Footnote to paragraph 50, first sentence

"If a contract for the supply of goods in one direction
is terminated, neither party is entitled, irrespective of the
cause for the termination, to suspend conclusion of con
tracts in the other direction or to suspend or withhold
performance of obligations under concluded contracts in
the other direction."

Footnote to paragraph 50, second sentence

"If a contract for the supply of goods by X Company
to Y Company concluded pursuant to this countertrade
agreement is terminated, neither party is entitled, irre-

spective of the cause for the termination, to suspend or
withhold performance under the contract for the supply
of goods by Y Company to X Company."

Chapter XIV. Choice of law

[Editorial note: The footnotes to paragraph 21 (to the
second sentence and the fourth sentence) appeared in docu
ment NCN.9/WG.IV/WP.511Add.7 as footnotes to para
graph 20. The modifications in the text of the footnote to
paragraph 21, second sentence, are in italics. The footnotes
to paragraphs 15 and 24 are new.]

Footnote to paragraph 15

[new footnote] "This countertrade agreement as well
as the contracts entered into pursuant to it are to be
governed by the rules of (specify the set of rules such as
the United Nations Convention on Contracts for the In
ternational Sale of Goods)."

Footnote to paragraph 21, second sentence (illustrative
provision for the countertrade agreement and for a
supply contract)

"This . . . (specify countertrade agreement or supply
contract) is to be governed by the law of ... (specify a
country or a particular territorial unit) [as in force on ...
(specify date the countertrade agreement or the supply
contract is entered into)]. [This designation refers to the
substantive law of (specify the same country or territori
al unit as above) and not to its conflict-of-laws rules.]"

Footnote to paragraph 21, fourth sentence (illustrative
provision for the countertrade agreement and for a
supply contract)

[Same as in footnote to paragraph 21, second sen
tence, with the addition, after the first sentence, of the
following:] "The selected law governs in particular the
formation of and validity of the contract and the conse
quences of its invalidity."

Footnote to paragraph 24

[new footnote] "This countertrade agreement is to be
governed by the law of ... (specify a country or a particu
lar territorial unit) [as in force on ... (specify date the
countertrade agreement or the supply contract is entered
into)]. The contracts concluded pursuant to this counter
trade agreement are to be governed by (specify the same
law as in the previous sentence or a different law). [The
rules of private international law of ... (specify the same
country or territorial unit as in the previous two
sentences) do not apply.]" (For the discussion of the
question whether the same national law or different
national laws should be chosen, see paragraphs 25 to 29.)

Chapter XV. Settlement of disputes

The model clauses recommended in the UNCITRAL
Conciliation Rules and in the UNCITRAL Arbitration
Rules are incorporated in footnotes to paragraphs 14 and
30 of chapter XV (NCN.9/362/Add.15). In order to imple-
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ment the decision of the Working Group on International
Payments that the Legal Guide should indicate that there
exist a number of different conciliation and arbitration
rules (AlCN.9/357, para. 101), the following modifications
are suggested to draft chapter XV (AlCN.9/362/Add.15):

In paragraph 14, last sentence, delete the words "pre
pared by an international organization" and add at the end
of the paragraph the following sentence: "Other sets of
conciliation rules have been prepared by various interna
tional and national organizations."

At the end of footnote 1, add the following sentence:
"The use of other conciliation rules may also be appropri
ate in a given case."

In paragraph 30, second sentence, delete the words:
"such as the one accompanying the UNCITRAL Arbitra
tion Rules".

At the end of footnote 4, add the following sentence:
"The use of other arbitration rules may also be appropriate
in a given case."

At the beginning of footnote 5, add the following text:
"A number of model arbitration clauses exist. Generally, it
is advisable to use the model clause that pertains to the
chosen arbitration rules."

[AlCN.9/362/Add.17]

CHAPTER SUMMARIES

The Working Group on International Payments decided
that, in order to facilitate the use of the Legal Guide, each
chapter should be preceded by a summary (AlCN.9/357,
para. 15). In accordance with that decision, the present
addendum contains summaries of chapters II to XV of the
draft Legal Guide.

11. Scope and terminology of Legal Guide

Countertrade transactions covered by the Legal Guide
are those transactions in which one party supplies goods,
services, technology or other economic value to the second
party, and, in return, the first party purchases from the
second party an agreed amount of goods, services, technol
ogy or other economic value. A distinctive feature of these
transactions is the existence of a link between the supply
contracts in the two directions in that the conclusion of the
supply contract or contracts in one direction is conditioned
upon the conclusion of the supply contract or contracts in
the other direction (paragraph 1). The discussion in the
Guide on goods is generally applicable also to services, and
can be used as a broad guidance also for transactions in
volving technology (paragraph 2). The focus of the Guide
is on countertrade transactions in which the goods are de
livered across national boundaries (paragraph 3).

Countertrade transactions take a variety of forms and
display differing features. The discussion in the Legal
Guide is relevant generally to all types of countertrade
unless otherwise indicated (paragraphs 4 to 6).

The Guide focuses On the drawing up of contractual
clauses that are specific to or of particular importance for

international countertrade (paragraph 7). As a rule, it does
not deal with the content of the contracts for individual
supplies of goods under a countertrade transaction since
those contracts generally resemble contracts concluded as
discrete and independent transactions (paragraph 8).

In some countries, countertrade is subject to governmen
tal regulations, which may promote or restrict countertrade
in a variety of ways. In addition, various aspects of
countertrade transactions are likely to be subject to regula
tions that are not specifically oriented to countertrade.
Since the regulations are disparate and often changed, ad
vice is given, where appropriate, in the form of a general
warning that a matter being discussed may be subject to
mandatory regulations (paragraphs 9 and 10). Private law
questions involved in countertrade generally do not vary
from region to region (paragraph 11).

Terminology used in countertrade varies, and no prevail
ing terminology has developed. The chapter establishes the
terminology used in the Legal Guide for various types of
countertrade transactions as well as for parties, contracts
and subject-matters involved in a transaction (paragraphs
12 to 28).

The terms used for various types of countertrade are:
"barter" (paragraph 14); "counter-purchase" (paragraph
15); "buy-back" (paragraph 16); "direct offset" and "indi
rect offset" (paragraph 17).

The terms used to denote parties to countertrade transac
tions are: "purchaser"; "supplier" or "party" (paragraph
18); "exporter" or "counter-importer" (paragraph 19); and
"importer" or "counter-exporter" (paragraph 20).

The term "countertrade transaction" is used to refer to
the whole countertrade arrangement (paragraph 23). The
expressions for various contracts forming part of a
countertrade transaction are: "countertrade agreement" (an
agreement setting forth various stipulations on the manner
in which the countertrade transaction is to be implemented
(paragraph 24»; "countertrade commitment" (a commit
ment of the parties to enter into a future contract (para
graph 25»; "supply contracts" (paragraph 26); "export
contract","import contract", "counter-export contract" and
"counter-import contract" (paragraph 27).

The use of the term "goods" is explained in para
graph 28.

Ill. Contracting approach

Parties may embody their obligations in regard to the
shipments of goods in the two directions in a single con
tract or in separate contracts. A single contract may take
the form of a barter contract, which is a contract involving
an exchange of goods for goods, or the form of a "merged
contract", an arrangement in which the two contracts, one
for the delivery of goods in one direction and the other for
the delivery of goods in the other direction, are merged into
one comprehensive contract. The difference between a
barter contract and a merged contract is that, under a barter
contract, the delivery of goods in one direction constitutes
payment for the delivery of goods in the other direction,
while, under a merged contract, each delivery of goods
gives rise to a monetary payment obligation (paragraphs 1
to 10).

When the shipments in the two directions are embodied
in separate contracts, various contracting approaches are
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used. Under one approach, the export contract and the
countertrade agreement are concluded simultaneously and
the counter-export contract is concluded subsequently
(paragraphs 11 to 19). This approach is used when the
parties wish to finalize a contract for the shipment in one
direction (export contract) before they are able to agree on
the contract for the shipment in the other direction (coun
ter-export contract). The purpose of the countertrade agree
ment in such a case is to express the commitment to con
clude a counter-export contract or contracts and, to the
extent possible, to outline the terms of the future contract
and to establish procedures for concluding and carrying out
supply contracts. Possible issues to be addressed in such
a countertrade agreement are enumerated in paragraphs 29
to 39.

Under another approach, the countertrade agreement is
concluded prior to the conclusion of any definite supply
contracts. This approach is usually used when the parties
wish to lay down a contractual framework within which a
certain level of reciprocal trade should be generated over a
period of time. The aim of the countertrade agreement in
such a case is to express the commitment to conclude sup
ply contracts in the two directions and, to the extent pos
sible, to outline the terms of the future contracts and to
establish procedures for concluding and carrying out those
contracts (paragraphs 11, 12, 20 and 21). Possible issues to
be addressed in such a countertrade agreement are enumer
ated in paragraphs 29 to 39.

Under yet another approach, the parties conclude simul
taneously the separate supply contracts for the shipment in
each direction and the countertrade agreement establishing
a relationship between those contracts (paragraphs 11, 12,
40 and 41). Since this approach does not require a commit
ment to conclude future contracts, this contracting ap
proach raises a limited number of issues. The main issue to
be addressed in the countertrade agreement is the manner
in which the obligations of the parties with respect to the
shipments in the two directions are to be linked. Other
possible issues are mentioned in paragraphs 41 and 42.

In many countries a party exporting goods, services or
technology may obtain insurance against the risk that the
payment claim arising from the export will not be paid.
Insurable risks include commercial and non-commercial
risks. Among the principles on which the export-credit
insurance is based, some are particularly relevant to
countertrade transactions (paragraphs 43 to 51, in particular
49 to 52).

Parties often require financing in order to be able to carry
out the transaction. An important factor in the consideration
by the financial institution whether to grant financing is the
ability of the party requesting financing to insure its risk that
the payment claim arising from its delivery of goods will
not be paid. Financing may be in the form of a supplier
credit or a buyer credit (paragraphs 53 to 55).

IV. Countertrade commitment

A countertrade commitment is an undertaking to con
clude a future contract or a series of supply contracts in one
or in both directions (paragraph 1). A commitment may be
a "firm" commitment or a more limited "best-efforts" type
of commitment. The Legal Guide focuses on firm
countertrade commitments (paragraph 2).

The extent of a countertrade commitment, Le., the amount
of goods to be purchased, may be expressed as an absolute
monetary· value, as a percentage of the value of the goods
delivered, or as a number of units of a given type of goods
(paragraphs 3 and 4). The countertrade agreement may pro
vide that only the purchases that exceed the usual quantities
purchased will be considered as fulfilling the countertrade
commitment ("additionality") (paragraphs 5 and 6).
. The parties may specify in the countertrade agreement
that the period for fulfilment of the countertrade commit
ment is to commence on a fixed date and to expire on a
fixed date (paragraph 7), or that the fulfilment period of an
agreed length is to commence when an event specified in
the countertrade agreement takes place (paragraph 8). A
number of factors are relevant in the determination of the
length of the fulfilment period (paragraph 9 to 12). The
fulfilment period may be extended in certain circumstances
(paragraphs 13 to 16). Where fulfilment of the countertrade
commitment involves many shipments over a long period
of time, the parties may wish to divide the fulfilment period
into subperiods (paragraphs 17 to 20).

The parties should define the supply. contracts that will
be counted towards fulfilment of the countertrade commit
ment ("eligible supply contracts"). Eligible supply con
tracts may be defined by specifying the type of goods to be
purchased (paragraphs 21 to 25), by the geographical ori
gin of the goods (paragraphs 26 and 27), by the identity or
the type of the supplier (paragraph 28), or by the identity
or type of purchaser (paragraph 29). It may be agreed that
under certain circumstances non-conforming purchases will
be counted towards fulfilment of the countertrade commit
ment (paragraph 30).

In many countertrade transactions, the full purchase
price of a supply contract is deducted from the outstanding
countertrade commitment (the deducted amount is referred
to as "fulfilment credit"). Sometimes it is agreed that ful
filment credit will be granted at a rate higher or lower than
the full purchase price, depending on the type of goods
purchased, the identity of the supplier or the time when a
purchase is made (paragraphs 31 to 34).

It is advisable that the countertrade agreement indicate
the specific action that must be taken in order for the
countertrade commitment to be fulfilled. The parties may
agree either that fulfilment occurs upon the conclusion of
a supply contract or upon the performance of a supply
contract (paragraphs 35 to 37).

It is advisable that the parties include in the countertrade
agreement, in as definite a manner as feasible, the terms of
the future contract (paragraphs 38 to 43) or provide for
means for subsequent determination of those terms. Those
means include standards or guidelines to be used in deter
mining a particular contract term (paragraphs 44 to 46), de
termination of a contract term by a third person (paragraphs
47 to 54), and determination of a contract term by a contract
party (paragraphs 55 and 56). In addition, the countertrade
agreement may provide for negotiation procedures for the
conclusion of a supply contract (paragraphs 57 to 60).

The parties may wish to consider establishing procedures
for monitoring and recording the progress made in fulfil
ment of the countertrade commitment (paragraph 61). Such
procedures include the exchange of information (para
graphs 62 to 64), the confirmation of fulfilment of a
countertrade commitment (paragraphs 65 to 67), and "evi
dence accounts" (paragraphs 68 to 74).
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V. General remarks on drafting

The parties may find it desirable to establish a checklist of
the necessary steps to be taken in negotiating and drawing
up contracts constituting the transaction (the countertrade
agreement and the supply contracts) (paragraphs 1 and 2).
The applicable law may require that the contracts should be
in writing; even if no such requirement exists, it is recom
mended that the contracts be in writing (paragraph 3).

In drawing up contracts that make up the countertrade
transaction, the following matters should be taken into ac
count: the relationship between the contract documents, on
the one hand, and the oral exchanges, correspondence and
draft documents, on the other hand (paragraph 4); designa
tion of one person primarily responsible for supervising the
preparation of the drafts (paragraph 5); provisions of the
applicable law on the interpretation of contracts and pre
sumptions on the meaning of certain expressions (para
graph 6); mandatory provisions (paragraph 7); introductory
recitals (paragraph 8); use of standard forms, general con
ditions, standard clauses and· previously concluded con
tracts (paragraph 9); use of one or more than one language
for the contractual documents (paragraphs 10 to 12); iden
tification and description of the parties in a principal docu
ment designed to come first in logical sequence amongst
various documents (paragraph 13); the source of the legal
status of parties that are legal persons, and any particular
considerations when a party is a governmental agency (e.g.,
authorization for the conclusion of a contract or an arbitra
tion agreement) (paragraph 14); the name, address, status
and authority of any agents (paragraph 15).

It is desirable for the parties to consider the form that
notifications under the countertrade transaction are to take
and the means of transmittal (paragraph 16 and 17), the
point of time when notifications are to be deemed effective
(paragraph 18), addressees of notifications (paragraph 19),
and the consequences of a failure to notify and of a failure
to respond to a notification (paragraph 20).

It is advisable to define certain key expressions or con
cepts that are frequently used in the countertrade agreement
or in the supply contracts (paragraphs 21 to 24).

VI. Type, quality and quantity of goods

The discussion concerning "goods" in the Legal Guide is
broadly applicable also to services and technology (para
graph 1).

The parties may either identify in the countertrade agree
ment the type of goods that will be the subject of the future
supply contract, possibly stating only broad categories of
goods, or not stipulate the type of goods. Precision as to
type, quality and quantity increases the likelihood that the
intended supply contract will be concluded. Sometimes,
even though the type of countertrade goods is identified in
the countertrade agreement, the exact quality and quantity of
the goods are left for later determination because the condi
tions on which the parties wish to base their· decision on
quantity and quality are not yet fully known (paragraph 2).

Various commercial considerations enter into the selec
tion of the type of goods to be supplied under the
countertrade transaction. The freedom of the parties to
agree on the type of goods may be affected by government
regulations (paragraphs 3 to 6).

When the parties conclude a countertrade agreement
without determining the type of goods, they may wish to
include in the countertrade agreement a list of goods the
purchase of which would count towards fulfilment of the
countertrade commitment. If such a list is used, the parties
may settle questions such as the availability of goods on
the list, purchaser's duty to provide specifications and re
quirements, "additionality" and procedure for deciding on
the type of goods (paragraphs 7 to 14). Services and tech
nology as subject-matters of countertrade are discussed in
paragraphs 15 to 23.

The question of quality of countertrade goods raises two
main issues that the parties may address in the countertrade
agreement: expressing the level of quality that the goods
offered for purchase must possess (paragraphs 24 to 28),
and the establishment of procedures to ascertain, before the
conclusion of a supply contract, whether goods being
offered meet the specified level of quality (paragraphs 29
to 32).

The quantity of goods to be purchased may be specified
in the countertrade agreement or left to be determined at
the time of the conclusion of the supply contracts. The
quantity may be expressed as a monetary amount or as a
number of units to be purchased, or the quantity may be
left to be determined on the basis of the purchaser's re
quirements or the supplier's output (paragraphs 33 to 39).

Particularly in long-term transactions, it may be pro
vided that, at regular intervals or in response to specified
changes of circumstances, the parties will review the pro
visions in the countertrade agreement on the type, quality
or quantity of goods. The parties may wish to stipulate in
the countertrade agreement that under certain conditions
fulfilment credit would be earned by the purchase of goods
other than those stipulated in the countertrade agreement
(paragraph 40 and 41).

VII. Pricing of goods

The chapter deals with methods for determining the
price of goods that will be the subject-matter of the supply
contract to be concluded pursuant to the countertrade com
mitment. It also deals with certain pricing questions en
countered in the specific contexts of supplying services and
the transfer of technology. In addition, it discusses the
currency in which a price is expressed and the revision of
a price.

It is advisable that the parties specify in the countertrade
agreement the price of the goods that will be the subject
matter of the future supply contract. When the parties are
not able to do so, it is advisable to provide in the
countertrade agreement a method for determining the price
at the time the supply contract is to be concluded (para
graphs 1 to 6).

The currency in which the price is to be paid may in
volve risks arising from the fluctuation in exchange rates
between that currency and other currencies. In stipulating
the currency, the parties should take into consideration
foreign exchange regulations. The parties may wish to de
nominate the price in a stable currency or in a unit of
account (paragraphs 7 to 10).

The countertrade agreement may provide for a determi
nation of the price through the use of a standard, a method
that provides a price at the time of the conclusion of a
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supply contract in a manner not influenced by the will of
the parties. Possible price standards include: a reported
market price for goods or services of standard quality; pro
duction cost of the goods; competitor's price; most
favoured-customer price (paragraphs 11 to 20).

The parties may stipulate in the countertrade agreement
that the price to be paid under a future supply contract will
be negotiated at a time subsequent to the conclusion of the
countertrade agreement. It is advisable that, to the degree
possible, the parties agree on guidelines for the negotiation
of the price (paragraphs 21 to 24).

Sometimes the parties provide for the price to be set by
an independent third person (e.g., a market specialist in the
goods in question) (paragraphs 25 and 26). Sometimes it is
agreed that the price will be determined by one of the
parties to the countertrade agreement, a method with re
spect to which utmost caution is advisable (paragraph 27).

Prices for services may be set as rates for units of work
processes or as a lump sum, or they may be set on a cost
reimbursable basis (paragraphs 28 to 31).

For setting the price for a technology transfer, the two
principal forms are the lump-sum payment and payment of
royalties (paragraphs 32 to 38).

When multiple shipments are spread out over a period of
time, there may be a need to revise the price in order to re
flect changes in the underlying economic conditions. A revi
sion may take place at specified points of time or in response
to specified changes in the economic conditions (paragraphs
39 to 43). Possible methods of price revision include the
reapplication of the method used to determine the original
price (paragraph 44); an index clause, a method by which
the price of the countertrade goods is made to depend on the
levels of the prices of specified goods or services (para
graphs 45 to 47); a currency clause or a unit-of-account
clause, whereby the price is linked to an exchange rate be
tween the currency in which the price is to be paid and a
stipulated other currency (paragraphs 48 to 52).

VIII. Participation of third parties

The chapter deals with cases in which a party committed
to purchase or committed to supply goods, instead of itself
purchasing or supplying goods, engages a third party to do
so (sections B and C). Section D deals with "multi-party"
transactions that are distinct from the cases discussed in
sections Band C.

A party committed under a countertrade agreement to
purchase goods (party "originally" committed to purchase
goods) often engages a third party ("third-party purchaser")
to make those purchases (paragraphs 4 to 7). When such
participation of a third-party purchaser is envisaged, it is
advisable to address in the countertrade agreement the
question of the selection of the third-party purchaser and
the question of who would be liable to the supplier in the
event of a failure by the third party to make the purchases
needed to fulfil the countertrade commitment (paragraphs 9
to 20). In addition, the party originally committed to pur
chase goods and the third-party purchaser should conclude
a contract to deal with questions such as the nature of the
commitment of the third party (a "firm" commitment or a
"best-efforts" commitment, paragraph 22); fee payable to
the third party (paragraphs 30 to 36); "hold-harmless"
clause (paragraph 37); and the question whether the third

party should have an exclusive or non-exclusive mandate
to purchase and resell the goods (paragraphs 38 to 40).

Sometimes, the parties to the countertrade agreement
agree that the party making purchases beyond what is re
quired to liquidate its outstanding countertrade commit
ment will be allowed to have the excess fulfilment credit
counted towards fulfilment of countertrade commitments
that the purchaser or a third party may assume in the future
(paragraph 8).

The party committed to supply goods (party "originally"
committed to supply) sometimes designates a third party
("third-party supplier") to supply the goods (paragraphs 41
to 44). When the participation of a third-party supplier is
envisaged, it is advisable for the countertrade agreement to
address the selection of the third party and the conse
quences of the failure by the third party to make the agreed
goods available. In some transactions, the selection of the
third-party supplier is left to the party committed to pur
chase goods (paragraphs 45 and 46). In other transactions,
the selection is left to the party originally committed to
supply goods (paragraphs 47 to 52).

As to "multi-party" countertrade transactions, three types
are described in the chapter: (a) tripartite transaction that
involves the exporter (who does not at any stage of the
transaction assume a commitment to counter-import), the
importer and the third-party counter-importer; (b) tripartite
transaction that involves the exporter, the importer (who
does not at any stage of the transaction assume a commit
ment to counter-export) and a third-party counter-exporter;
and (c) four-party transaction in which the supply contract
in one direction is concluded by one set of parties and the
supply contract in the other direction is concluded by two
other parties (paragraphs 53 to 58).

IX. Payment

Parties to a countertrade transaction may decide to link
payments for the supply contracts in the two directions in
such a way that the proceeds generated by the supply con
tract in one direction are to be used to pay for the supply
contract in the other direction. This allows the transfer of
funds between the parties to be avoided or reduced (para
graphs I to 8).

Sometimes it is agreed that the shipment in a particular
direction (export contract) is to precede the shipment in the
other direction (counter-export contract) in order to gener
ate funds to pay for the counter-export. In such a case,
sometimes referred to as "advance purchase", it may be
agreed that the proceeds of the export contract are to be
retained by the importer until payment under the subse
quent counter-export contract becomes due (paragraphs 9
to 13). When in an advance-purchase situation the proceeds
generated by the export contract are not to be left under the
control of the importer, the parties may agree on the use of
a "blocked account" or of "crossed letters of credit" (para
graphs 14 to 18). Under a blocked-account method, the
proceeds generated by the export contract are deposited in
an account at an agreed bank, and the release of the money,
intended as payment for the counter-export goods, is sub
ject to agreed conditions (paragraphs 19 to 30). When
crossed letters of credit are to be used, the funds payable
under a letter of credit opened by the importer in favour of
the exporter ("export letter of credit") are blocked in order



Part Two. Studies and reports on specific subjects 193

to be used to cover the letter of credit opened by the coun
ter-importer in favour of the counter-exporter ("counter
export letter of credit") (paragraphs 31 to 37).

The parties may agree that their payment claims arising
from the shipments made in the two directions would be set
off. If an imbalance arises in the values of the deliveries, it
can be settled by delivery of additional goods or by pay
ment of money. In order to facilitate the setoff of claims,
in particular in the case of multiple shipments, the parties
may wish to use a record-keeping mechanism, which is
referred to in the Guide as a "setoff account". A setoff
account may be administered by the parties themselves or
by a bank or banks (paragraphs 38 to 57).

Certain issues common to linked payment mechanisms
(currency, designation of banks, interbank agreements,
unused or excess funds, supplementary payments or deliv
eries, and bank charges) are discussed in paragraphs 58 to
65.

In the case of a "multi-party" countertrade transaction
(Le., "tripartite" or "four-party" countertrade; see chapter
VIII), it might be agreed that the proceeds of the supply
contract between one pair of parties will be used to pay for
the supply contract between a different pair of parties. In a
tripartite transaction involving a third-party counter
importer, the importer, instead of transferring money to the
exporter under the export contract, delivers goods to the
counter-importer and is considered to have discharged the
payment obligation for the import up to the value of
countertrade goods delivered to the counter-importer; the
counter-importer, in turn, pays the exporter an amount
equivalent to the value of the goods received from the
counter-exporter. Similarly, in a tripartite transaction in
volving a third-party counter-exporter, the importer trans
fers funds to the counter-exporter to pay for the shipment
to the counter-importer, and the counter-importer (ex
porter) agrees that the payment claim under the export
contract is discharged up to the value of the goods deliv
ered to the counter-importer. In a four-party transaction,
the exporter ships goods to the importer, and the importer,
instead of paying the exporter, pays to the counter-exporter
an amount equivalent to the value of the goods received
from the exporter. The payment from the importer to the
counter-exporter compensates the counter-exporter for the
shipment to the counter-importer. The counter-importer
pays to the exporter an amount equivalent to the value of
the goods received from the counter-exporter (paragraphs
66 to 73).

As in countertrade involving two parties, blocked ac
counts and crossed letters of credit may be used in multi
party countertnide (paragraphs 74 to 77).

X. Restrictions on resale of countertrade goods

Sometimes the parties agree in the countertrade agree
ment or in a supply contract to restrictions on the resale of
goods purchased pursuant to the countertrade commitment
(paragraphs 1 and 2).

The parties should be aware that many legal systems
contain mandatory rules on restrictive business practices,
and the parties should ensure that a resale restriction they
contemplate using is not in contravention of those rules.
Mandatory rules of this type may contain generally worded
prohibitions against practices that unduly restrain competi-

tion and thereby put competitors or consumers at an unfair
disadvantage or harm the national economy. Furthermore,
there often exist specific prohibitions against particular
types of restrictive business practices (e.g., against agree
ments setting a minimum price) (paragraph 3).

When a resale restriction is contemplated, it is advisable
to be as specific as possible in the countertrade agreement
as to the content of the restriction (paragraphs 4 to 7).

Parties to a countertrade transaction sometimes include
in the countertrade agreement provisions that restrict the
freedom of the supplier of countertrade goods to market the
type of goods that are the subject-matter of the countertrade
transaction (paragraph 8).

The countertrade agreement may provide that the party
purchasing goods under the countertrade agreement is to
inform the supplier as to certain aspects of the resale of the
goods, such as the territory of resale, resale price, or pack
aging or marking of the goods (paragraphs 9 and 10).

Parties to a countertrade transaction sometimes agree on
restrictions as to the territory where the party purchasing
goods may resell those goods (paragraphs 11 to 16).

Sometimes countertrade agreements contain provisions
concerning the minimum resale price of the goods. It
should be noted that in many States, under mandatory rules
relating to restrictive business practices, setting a minimum
resale price is generally prohibited or permitted only in
limited circumstances (paragraphs 17 to 20).

The countertrade agreement may contain requirements as
to the type of packaging or marking to be used in reselling
the goods. The parties should ensure that any packaging or
marking requirements do not conflict with mandatory pro
visions at the place where the goods are to be resold (para
graphs 21 and 22).

When it is possible that the party committed to purchase
goods will engage a third party to make the purchases, the
supplier may be interested in the observation by the third
party of resale restrictions stipulated in the countertrade
agreement (paragraphs 23 and 24).

Changes in the underlying commercial circumstances
may make it appropriate to provide in the countertrade
agreement for a review of agreed upon resale restrictions
(paragraph 25 and 26).

XI. Liquidated-damages and penalty clauses

Liquidated-damages clauses and penalty clauses provide
that a failure by a party to perform a specified obligation,
or a failure to perform it on time, entitles the aggrieved
party to receive from the party failing to perform a sum of
money agreed upon at the time the parties established their
contractual relationship. The agreed sum may be intended
to stimulate performance of the obligation, or to compen
sate for losses caused by the failure to perform, or to do
both (paragraph 1).

The chapter focuses on liquidated-damages and penalty
clauses covering a failure to fulfil the countertrade commit
ment (paragraph 2). Such a failure may take the form of
non-fulfilment or delayed fulfilment of the commitment
(paragraphs 3 and 4). The clause may cover the purchaser's
commitment to purchase goods or the supplier's commit
ment to make goods available (paragraphs 5 and 6).

Many national laws have provisions on liquidated
damages and penalty clauses. Those provisions include: a
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mandatory restriction in some legal systems that clauses
fixing an agreed sum to stimulate performance are invalid
and that the party subject to such a clause is liable for a
failure to perform only for the damages recoverable under
the general law (paragraph 7); rules giving a power to the
courts to reduce the amount of the agreed sum, or to
award additional damages when the actual damage ex
ceeds the agreed sum (paragraph 7); the rule that the
agreed sum is not due if the party who failed to perform
the obligation in question is not responsible for the failure
(paragraph 8); other rules on the relationship between the
recovery of the agreed sum and the recovery of damages
(paragraph 12).

Liquidated-damages or penalty clauses should be distin
guished from clauses limiting the amount recoverable as
damages, clauses providing alternative obligations and
clauses establishing an obligation to liquidate through cash
payments imbalances in the flow of trade in barter con
tracts or where countervailing payment claims are to be set
off (paragraphs 9 and 10).

Where a party originally committed to purchase or to
supply goods engages a third party to fulfil that commit
ment, it may be agreed that the third party is to pay liqui
dated damages or a penalty to the party originally commit
ted in the event of a breach ofthe third party's commitment
to purchase or to supply goods. (paragraph 11).

An important question to consider is whether, by claim
ing the agreed sum, the beneficiary of the clause should be
deemed to have forsaken fulfilment of the underlying ob
ligation. Often the intention of the parties to countertrade
transactions is that the beneficiary who chooses to claim
the agreed sum is precluded from also claiming the fulfil
ment of the countertrade commitment. Sometimes, the par
ties intend that the agreed sum is to be payable for delay in
fulfilment of the commitment, in which case the
countertrade commitment remains outstanding despite pay
ment of the agreed sum. It is advisable that the parties
specify the effect of payment in the countertrade agreement
(paragraphs 13 to 16).

The amount of liquidated damages or a penalty may be
expressed as an absolute amount or asa percentage of the
value of the outstanding countertrade commitment (para
graph 17). When the clause covers delay, an agreed sum
is often fixed by way of increments, a specified amount
being due for a specified time unit of delay (paragraph
18). Considerations relating to determining the appropriate
amount of the agreed sum are discussed in paragraphs 19
to 23.

Issues related to obtaining the agreed sum that may be
dealt with in the countertrade agreement include the fol
lowing: a cut-off time for claiming the agreed sum (para
graph 24); payment of the agreed sum when the period for
the fulfilment of the countertrade commitment is divided
into subperiods (paragraph 25); a beneficiary's right to
deduct the agreed sum from funds held by the beneficiary
or a beneficiary's right to set off the claim to the agreed
sum against a countervailing claim (paragraph 26); an in
dependent guarantee to cover the obligation to pay the
agreed sum (paragraph 27). The countertrade agreement
may also address the possibility to terminate the
countertrade commitment when the liquidated-damages or
penalty clause covers delay (paragraph 28), and the effect
of the termination of the countertrade commitment on the
obligation to pay the agreed sum (paragraph 29).

XII. Security for performance

The parties to a countertrade transaction may agree to
use a guarantee to cover the fulfilment of thecountertrade
commitment. A guarantee may be used for the obligation to
purchase goods, the obligation to supply goods, or both
those obligations (paragraph 1).

A guarantee may be independent of, or accessory to, the
underlying obligation. Under an independent guarantee, the
guarantor is obligated to pay when the beneficiary of the
guarantee presents to the guarantor a demand for payment
and any additional document required under the terms of
the guarantee; such a document may be, for example, the
beneficiary's statement that the party who procured the
guarantee (the "principal") has breached the underlying
obligation, the beneficiary's statement specifying the cir
cumstances that constitute the breach, or a certificate or
decision by a third person stating that the breach of the
underlying obligation has occurred. The guarantor, in de
termining whether to pay, is not called upon to investigate
whether the underlying obligation has in fact been
breached, but is limited to verifying whether the demand
for payment and the supporting documents conform to the
requirements specified in the guarantee. Despite the inde
pendence of the guarantee from the underlying obligation,
payment under the guarantee may exceptionally be refused,
in particular when the payment claim is fraudulent (para
graph 3).

Under an accessory guarantee, the guarantor must, be
fore paying a claim, ascertain whether the underlying obli
gation was breached, and the guarantor is normally entitled
to invoke all the defences that the principal could invoke
against the beneficiary (paragraph 4).

The discussion in the chapter is limited to independent
guarantees, without thereby implying a preference for this
type of guarantee. The discussion in the chapter applies not
only to securities in the form of guarantees but also to
securities in the form of stand-by letters of credit, which
are the functional equivalent of independent guarantees
(paragraphs 5 and 6).

When a guarantee is to be used, the parties should in
clude in the countertrade agreement provisions on ques
tions such as: who is to procure the guarantee (paragraph
8); whether payment under the guarantee releases the prin
cipal from the countertrade commitment (paragraph 9); the
identity of the guarantor or how a guarantor is to be cho
sen (paragraphs 10 to 16); the documents that the benefi
ciary would have to present for the guarantor to be obli
gated to pay (paragraphs 17 to 22); the amount of the
guarantee and possibly a mechanism to reduce that
amount as fulfilment of the countertrade commitment
progresses (paragraphs 23 to 26); time when the guarantee
is to be issued (paragraphs 27 to 30); expiry of the
guarantee (paragraphs 31 to 33); return of the guarantee
instrument (paragraph 34); obligation to procure an exten
sion of the guarantee as a result of an extension of the
period for the fulfilment of the countertrade commitment
(paragraphs 35 and 36); modification of the underlying
commitment and modification of the guarantee (para
graphs 37 to 39).

In transactions in which goods shipped in the two direc
tions are not to be paid in money, guarantees may be used
to secure the liquidation through cash payment of a possi
ble imbalance in the flow of trade (paragraphs 40 to 48).
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XIII. Failure to complete countertrade transaction

This chapter discusses remedies for non-fulfilment of
the countertrade commitment (section B) and circum
stances in which a party is exonerated from liability fora
failure to fulfil the countertrade commitment (section C).
Also discussed is the effect of a failure to conclude or
perform a supply contract in one direction on the obliga
tions of the parties to conclude or perform supply con
tracts in the other direction (section D). The discussion is
set in the context of "firm" countertrade commitments
(paragraphs 1 to 3).

It is advisable that countertrade agreements stipulate the
remedies for a failure to fulfil the countertrade commit
ment since national laws generally do not contain rules
specifically tailored to countertrade (paragraphs 4 and 5).
Remedies to be considered are the release of a party from
the countertrade commitment (paragraphs 6 to 10) or a
monetary compensation, in particular in the form of liqui
dated damages or a penalty (paragraphs 11 and 12).

During the period for the fulfilment of the countertrade
commitment, events of a legal or physical nature may oc
cur that impede, permanently or temporarily, a committed
party from concluding an envisaged supply contract. The
party who fails to fulfil its commitment due to such an
impediment may, according to the applicable law or ac
cording to the provisions of the countertrade agreement,
be granted additional time to fulfil the commitment or
may be released altogether from the commitment. Impedi
ments that give rise to such an exemption are referred to
as "exempting impediments" (paragraph 13).

Many national laws contain provisions concerning ex
empting impediments. However, since those provisions
may lead to results that are incompatible with the needs of
a given transaction, the parties may wish to include in the
countertrade agreement a clause specifying the legal con
sequences of an exempting impediment (paragraphs 14 to
18) and a clause defining exempting impediments (para
graphs 19 to 34). The countertrade agreement may also
contain a requirement that the party invoking an exempt
ing impediment must give written notice of the impedi
ment to the other party (paragraphs 35 and 36).

Since in a countertrade transaction the conclusion of a
supply contract in one direction is conditioned upon the
conclusion of a supply contract in the other direction, the
question may arise whether a failure to conclude or per
form a contract in one direction should have an effect on
the obligation to conclude or perform a contract in the
other direction. National laws normally do not provide a
specific answer to the question of such interdependence of
obligations in countertrade transactions. Therefore, in
order to avoid uncertainty or disagreement, the parties
may wish to include in the countertrade agreement clauses
indicating the extent of the interdependence of obligations
(paragraphs 37 to 42); Such clauses may address in par
ticular the following problems in the completion of
countertrade transactions: failure to conclude a supply
contract as stipulated in the countertrade agreement (para
graphs 43 to 48), termination of a supply contract (para
graphs 49 to 55), failure to meet a payment obligation
under a supply contract (paragraphs 56 to 60), failure to
deliver goods under a supply contract (paragraph 61).

XIV. Choice of law

The chapter focuses on the choice by the parties to a
countertrade transaction of the law applicable to the
countertradeagreement, the supply contracts in the two
directions, and the contract by which a party committed to
fulfil a countertrade commitment engages a third party to
fulfil that commitment. The chapter considers also the
question whether the countertrade agreement and the con
tracts forming part of the transaction should be made sub
ject to a single national law or to different national laws
(paragraph 1).

Under the rules of "private international law" (or "con
flict-of-Iaws" rules) of many States, parties are permitted to
choose by agreement the applicable law, though under
some of those laws there are restrictions on that choice. If
the parties do not choose the applicable law, the applicable
law· is determined by the application of rules of private
international law (paragraph 2). By choosing the applicable
law, the parties do not make a choice as to jurisdiction
(paragraph 3). Whatever the chosen law, particular aspects
of the countertrade transaction may be affected by manda
tory rules (paragraphs 4 and 30 to 33). The extent to which
the parties may designate issues to be governed by the
chosen law may be limited (paragraph 5). The relevance of
the United Nations Sales Convention for a countertrade
transaction is discussed in paragraph 6.

In order to avoid uncertainty as to what law applies, it is
desirable for the parties to choose expressly the applicable
law to govern the countertrade agreement and the supply
contracts (paragraphs 8 to 11). The extent to which the
parties are allowed to choose the applicable law is deter
mined by the rules of private international law. Under some
systems of private international law, the autonomy of par
ties is limited, and they are permitted to choose only a
national law that has some connection with the contract
(the "nexus" rule). Under most systems of private interna
tional law, parties are permitted to choose the applicable
law without those restrictions (paragraph 12).

When choosing the applicable law, it is in general advis
able to choose the law of a particular country (paragraphs
13 to 18). Parties may wish to take the following factors
into consideration in choosing the applicable law: the par
ties' knowledge of, or possibility of gaining knowledge of,
the law; the capability of the law to settle in an appropriate
manner the legal issues arising from the contractual rela
tionship; the extent to which the law contains mandatory
rules that would prevent the parties from settling by agree
ment questions that arise in their contractual relationship
(paragraph 19). Further issues the parties may wish to bear
in mind are: possible changes legislated in the law chosen
by the parties (paragraph 20); approach to the drafting of
the choice-of-law clause (paragraph 21); separateness of
the choice-of-law clause from the rest of the contract (para
graph 22); applicability of the chosen law to the prescrip
tion of rights (limitations of actions) (paragraph 23); advis
ability of designating the applicable law not only for the
countertrade agreement but also for the future supply con
tracts (paragraph 24).

In choosing the applicable law, the parties may wish to
consider whether the countertrade agreement and the sup
ply contracts should be made subject to a single national
law or to different national laws (paragraphs 25 to 29).
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XV. Settlement of disputes

It is advisable that the parties agree on the method by
which future disputes arising out of the countertrade agree
ment and the related supply contracts would be settled. Dis
pute-settlement methods include negotiation, conciliation,
arbitration and judicial proceedings (paragraphs 1 to 6). In
some States, restrictions exist as to the freedom of a State
agency to conclude an arbitration agreement or to agree to
the jurisdiction of a court of a foreign State (paragraph 7).

Usually, the most satisfactory method of settling a dis
pute is through amicable settlement by negotiation between
the parties (paragraphs 8 to 11).

If the parties fail to settle a dispute through negotiation,
they may wish to attempt to do so through conciliation before
resorting to arbitral or judicial proceedings. The object of
conciliation is to achieve an amicable settlement of the dis
pute with the assistance of a neutral conciliator. If the parties
provide for conciliation, they may settle relevant procedural
issues by agreeing on a set of conciliation rules such as the
UNCITRAL Conciliation Rules (paragraphs 12 to 15).

There are various reasons why arbitration is frequently
used for settling disputes arising in countertrade transac
tions (paragraphs 16 and 17). In general, arbitral proceed
ings may be conducted only if the parties agree thereto.
Since it may be more difficult to reach an agreement to
arbitrate after a dispute has arisen, it is advisable to enter
into an arbitration agreement at the outset of the
countertrade transaction (paragraphs 18 and 23). The par
ties are able to select the type of arbitration that best suits
their needs (paragraphs 24 to 26).

The arbitral proceedings will normally be governed by
the procedural law of the State where the proceedings take

place. It is advisable for the parties to agree on a set of
arbitration rules to govern arbitral proceedings under their
agreement. When the parties choose to have their arbitra
tions administered by an institution, the institution may
require the parties to use the rules of that institution (para
graphs 27 to 29). Some arbitration rules contain a model
arbitration clause that invite the parties to settle in the ar
bitration clause matters such as the involvement of an ap
pointing authority and the number of arbitrators (para
graphs 30 to 34), the place of arbitration (paragraphs 35 to
39) and the language or languages to be used in the arbitral
proceedings (paragraphs 40 and 41).

Disputes that are not settled through negotiation or con
ciliation can be settled, if the parties do not opt for arbitra
tion, in judicial proceedings. Courts of two or more States
may be competent to decide a given dispute. Parties may
agree on a jurisdiction clause under which the parties are
obligated to submit disputes to a specified court (para
graphs 42 to 45).

Countertrade transactions often involve several con
tracts, in addition to the countertrade agreement. In such
multi-contract transactions, the parties may wish to con
sider whether it would be desirable to agree on a single
body for the settlement of all disputes that may arise in the
transaction, Le., the same conciliator, arbitral tribunal or
court (paragraphs 46 to 49).

Disputes may arise in a countertrade transaction that
involve or affect not only the exporter and the importer, but
other parties as well, in particular third persons engaged in
the transaction as purchasers and suppliers of countertrade
goods. In such multi-party disputes, it may be desirable to
settle all related issues in the same dispute settlement pro
ceedings (paragraphs 50 to 53).
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INTRODUCTION

1. At its nineteenth session in 1986, the Commission de
cided to undertake work in the area of procurement as a
matter of priority and entrusted that work to the Working
Group on the New International Economic Order.' The
Working Group commenced its work on this topic at its

tenth session (17 to 25 October 1988), by considering a
study of procurement prepared by the Secretariat.2 The
Working Group requested the Secretariat to prepare a first
draft of a model law on procurement and an accompanying
commentary taking into account the discussion and deci
sions at the session.3

IOfficial Records of the General Assembly, Forty-first Session, Supple
ment No. 17 (N41/17), para. 243.

'NCN.9/WG.V/WP.22.

JNCN.9/315, para. 125.
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2. A draft of the model law on procurement and an
accompanying commentary prepared by the Secretariat
(NCN.9fWG.VfWP.24 and NCN.9fWG.VfWP.25) were
considered by the Working Group at its eleventh session
(5 to 16 February 1990). The Working Group requested
the Secretariat to revise the text of the model law taking
into account the discussion and decisions at that session.
It was agreed that the revision need not attempt to perfect
the structure or drafting of the text. It was also agreed
that the commentary would not be revised until after the
text of the model law had been settled, and that no
revision of the commentary would be prepared for the
twelfth session of the Working Group. In addition, the
Working Group requested the Secretariat to prepare for
the twelfth session draft provisions on the review of acts
and decisions of, and procedures followed by, the
procuring entity.4

3. At the twelfth session (8 to 19 October 1990), the
Working Group had before it the second draft of articles 1
to 35 (NCN.9fWG.VfWP.28), as well as draft provisions
on review of acts and decisions of, and procedures fol
lowed by, the procuring entity (draft articles 36 to 42,
contained in NCN.9fWG.VfWP.27). At that session, the
Working Group reviewed the second draft of articles 1 to
27. It did not have sufficient time to review draft articles 28
to 35, or the draft articles on review of acts and decisions
of, and procedures followed by, the procuring entity and
decided to consider those articles at its thirteenth session.
The Working Group requested the Secretariat to revise
articles 1 to 27 to take into account the discussion and
decisions concerning those articles at the twelfth session.5

The Secretariat was also requested to report to the thir
teenth session of the Working Group on the treatment in
national procurement laws of competitive negotiation, one
of the methods of procurement other than tendering that the
Working Group had agreed the Model Law should allow
under certain conditions.

4. The Working Group, which was composed of all States
members of the Commission, held its thirteenth session in
New York from 15 to 26 July 1991. The session was at
tended by representatives of the following States members
of the Working Group: Bulgaria, Canada, Chile, China,
Cuba, Cyprus, Egypt, France, Germany, India, Iran (Is
lamic Republic of), Iraq, Japan, Kenya, Libyan Arab
Jamahiriya, Mexico, Morocco, Nigeria, Spain, Union of
Soviet Socialist Republics, United Kingdom of Great Brit
ain and Northern Ireland, United States of America, Uru
guay and Yugoslavia.

5. The session was attended by observers from the
following States: Brazil, Burkina Faso, Cape Verde,
Colombia, Ecuador, Haiti, Honduras, Indonesia, Lebanon,
Pakistan, Peru, Philippines, Republic of Korea, Sweden,
Switzerland, Thailand, Turkey, Uganda, United Repu
blic of Tanzania, Vanuatu,Venezuela, Viet Nam and
Yemen.

6. The session was also attended by observers from the
following international organizations:

'NCN.9/33 I, para. 222.

sNCN.9/343, para. 229.

(a) United Nations organizations: International Bank
for Reconstruction and Development, United Nations In
dustrial Development Organization, Inter-Agency Procure
ment Services Unit;

(b) Intergovernmental organizations: Asian-African
Legal Consultative Committee;

(c) International non-governmental organizations: In
ternational Bar Association, International Chamber of
Commerce.

7. The Working Group elected the following officers:

Chairman: Mr. Robert Hunja (Kenya)

Rapporteur: Mr. Hussein Ghazizadeh (Islamic Repub
lie of Iran).

8. The Working Group had before it the following docu
ments:

(a) Provisional agenda (NCN.9fWG.VfWP.29);

(b) Procurement: review of acts and decisions of, and
procedures followed by, the procuring entity under the
Model Law on Procurement (NCN,9fWG.VfWP.27);

(c) Procurement: draft articles 1 to 35 of Model Law on
Procurement (NCN.9fWG.VfWP.30);

(d) Procurement: competitive negotiation; note by the
Secretariat ·(NCN.9fWG.VfWP.31).

9. The Working Group adopted the following agenda:

1. Election of officers.

2. Adoption of the agenda.

3. Procurement.

4. Other business.

5. Adoption of the report.

10. With respect to its consideration of agenda item 3, the
Working Group decided to turn its attention first to draft
articles 28 to 35 of the Model Law on Procurement (N
CN.9fWG.VfWP.30). It was decided to consider the report
on competitive negotiation (NCN.9fWG.VfWP.3I) at the
time of the consideration of the articles in the Model Law
dealing with competitive negotiation.

11. The deliberations and decisions of the Working Group
with respect to its consideration of draft articles 28 to 35 of
the Model Law on Procurement and the report on competi
tive negotiations are contained in chapter I of the present
report.

12. After the completion of consideration of draft articles
28 to 35 of the Model Law and of the report on competitive
negotiation, the Working Group considered the review of
acts and decisions of, and procedures followed by, the pro
curing entity under the Model Law (NCN.9fWG.V/
WP.27).

13. The deliberations and decisions of the Working Group
with respect to its consideration of draft articles 36 to 42 on
the review of acts and decisions of, and procedures fol
lowed by, the procuring entity under the Model Law are
contained in chapter II of the report.
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DELIBERAnONS AND DECISIONS

I. Discussion of draft articles 28 to 35 of the
Model Law on Procurement

(A/CN.9/WG.V/WP.30)

Article 28

Examination, evaluation and comparison of tenders

Paragraph (J)

14. As regards subparagraph (a), the Working Group de
cided to retain the third sentence which allowed requests
for clarifications of tenders, and responses to those re
quests, to be communicated by telephone subject to written
confirmation, in view of the fact that such telephone com
munication was widely used. The Working Group noted
that similar provisions on telephone communication had
been added in a number of places in the Model Law and
requested the Secretariat to consider consolidation of those
provisions into a single provision.

15. It was proposed that the last sentence should be lim
ited to restricting changes in the tender price, rather than
also containing a prohibition against changes in other mat
ters of substance. In support of that proposal, it was stated
that the restriction on changes of substance other than price
raised issues relating to the responsiveness of a tender,
which was dealt with in other provisions of the Model Law,
including articles 2(j), 28(2)(c) and 28(4). The Working
Group requested the Secretariat to redraft the last sentence
with a view to taking into account the aspect of responsive
ness, including the permissibility of minor deviations pur
suant to paragraph (4), and to allowing within that scope
discussion for clarification of issues other than price.

16. As regards subparagraph (b), a view was expressed
that the term "purely arithmetical errors apparent on the
face of a tender" might raise difficulties in some legal sys
tems. The Working Group decided to defer a decision on
the subparagraph pending its consideration of other articles
of the Model Law.

Paragraph (2)

17. A question was raised whether the present formula
tion, which obligated the procuring entity to "reject" a ten
der under the specified circumstances, implied a duty on
the part of the procuring entity to take some formal action
of rejection, beyond mere passive non-acceptance. Such a
formal action might involve, for example, providing a con
tractor or supplier whose tender had been rejected with the
reasons for the rejection. A view was expressed that the
imposition of such a duty to give reasons for rejection of
tender would be more appropriate in paragraph (2) than in
article 29. It was suggested, however, that, if the intent of
the provision was not to impose a duty to take a formal
action and that mere non-action would suffice, words such
as "shall not accept a tender" might be more appropriate in
the chapeau than the words "shall reject a tender". At the
same time, it was recognized that the question of whether
to require a formal act of rejection was of particular signifi
cance to the rights and remedies of aggrieved contractors

and suppliers and that, therefore, the question should be
considered in the context of the discussion of the draft
articles on review.

18. A proposal was made to delete subparagraph (d),
which provided for rejection of a tender received by the
procuring entity after the deadline for submission of
tenders, in view of the requirement in article 24(3) that
late tenders be returned unopened. While it was suggested
that the laws of some States required governmental
entities to respond to submissions of documentation, the
Working Group was agreed that subparagraph (d) could
be deleted in view of the provision of article 24(3), to
which reference might be made in the commentary to para
graph (2).

Paragraph (3)

19. The Working Group decided to replace the words "the
procuring entity may reject a tender" in the first sentence
by the words "the procuring entity shall reject a tender" so
as to make the rejection of a tender mandatory rather than
merely discretionary when a contractor or supplier at
tempted to improperly influence the procuring entity's de
cision. It was felt that such an approach was more apt to
further the objectives of the Model Law.

Paragraph (4)

20. A view was expressed that, since paragraph (4),
which permitted tenders with minor deviations from the
required specifications to be considered responsive, and
article 2(j), which defined the term "responsive tender",
both dealt with the responsiveness of tenders, it was
necessary either to delete the definition in article 2(j)
or to ensure consistency in the language of the two
provisions. The Working Group noted that a cross
reference to paragraph (4) had been added to article 2(j)
with a view to establishing consistency between the two
provisions.

21. It was observed that not all types of permitted devia
tions could be quantified as required by the second sen
tence. In the light of that observation, the Working Group
decided to add the words "to the extent possible" after the
words "shall be quantified".

Paragraph (7)

22. Concern was expressed as to the suitability of the
term "most economic tender", which appeared in
subparagraphs (a) and (c), on the ground that that term did
not appear to take sufficient account of the use by the pro
curing entity of criteria other than price to select a tender.
It was stated that the term, while appropriate in
subparagraph (cXi), which dealt with selection of the ten
der with the lowest price, was less appropriate in the con
text of subparagraphs (c)(ii) and (d), which referred to
selection of a tender on the basis of criteria other than
price. A similar concern was expressed with regard to the
term "lowest evaluated tender" used in subparagraph
(c)(ii). Similar misgivings were expressed with respect to
the term "most advantageous tender" that had been used in
the earlier draft. It was widely felt that a more neutral term,
such as "successful" tender, should be used.



200 Yearbook of the United Nations Commission on International Trade Law, 1992, Vol. XXIII

23. The view was expressed that it was not clear when the
various criteria for the selection of a tender mentioned in
subparagraphs (c)(i), (c)(ii) and (d) were applicable. It was
generally agreed that in order to alleviate that lack of clar
ity it was necessary for paragraph (7) to make it clear that
the procuring entity must indicate the selection criteria in
the solicitation documents.

24. It was proposed that paragraph (7) might be simpli
fied by deleting subparagraph (d). In support of that pro
posal it was suggested that the criteria referred to in
subparagraph (d) could be viewed as encompassed within
the criteria referred to in subparagraph (e)(ii). That pro
posal did not attract support as it was generally recognized
that the socio-economic criteria in subparagraph (d) were
distinct from the criteria in subparagraph (c)(ii), which re
ferred to operational and functional characteristics of the
goods or construction that tended to be quantifiable. It was
suggested that, as an alternative to the deletion of
subparagraph (d), the Model Law might limit the socio
economic criteria that a procuring entity would be permit
ted to consider to those set forth in the procurement regu
lations. However, it was generally felt that the identifica
tion of permissible socio-economic criteria was a basic el
ement of the Model Law that should be retained. That view
was reinforced by the fact that article 4 made the promul
gation of procurement regulations discretionary. A pro
posal was made that subparagraph (d) should be expanded
to include national defence and national security considera
tions.

25. Another proposal for simplifying paragraph (7) was to
combine subparagraphs (d) and (e). In response, it was
pointed out that the two provisions were conceptually dif
ferent, as subparagraph (d) dealt with socio-economic cri
teria, while subparagraph (e) involved the application of a
margin of preference in the form of a mathematical for
mula. However, the Working Group did accept a proposal
to delete the second sentence of subparagraph (e), which
dealt with detailed aspects of the application of a margin of
preference. It was agreed that such detailed provisions were
more appropriately dealt with in the procurement regula
tions. Yet another proposal was that additional clarity
might be achieved by listing all the permissible criteria,
presently contained in subparagraphs (c) and (d), in a sin
gle subparagraph.

26. The Working Group then considered the following
proposed reformulation of subparagraphs (c), (d) and (e):

"(c) The successful tender shall be:

(i) the tender with the lowest tender price,
subject to any margin of preference ap
plied pursuant to subparagraph (e); or

(ii) if the procuring entity has so stipulated in
the solicitation documents, the lowest
evaluated tender ascertained on the basis
of criteria specified in the solicitation
documents, which criteria shall be objec
tive and quantifiable to the extent possible.

"(d) In determining the lowest evaluated tender in
accordance with subparagraph (e)(iii), the procuring en
tity may consider only the following:

(i) the tender price, subject to any margin of
preference applied pursuant to subpara
graph (e);

(ii) the cost of operating, maintaining and re
pairing the goods or construction, the
time for delivery of the goods or com
pletion of construction, the functional
characteristics of the goods or construc
tion, the terms of payment and of guaran
tees;

(iii) socio-economic criteria including the bal
ance of payments position or foreign ex
change reserves of [this State], industrial
off-sets, local content including manufac
ture, labour and materials, regional eco
nomic development, encouragement of
domestic investment or activity, encour
agement of employment equity, limita
tion of certain production to domestic
suppliers, transfer of technology and the
development of managerial, scientific
and operational skills; and

(iv) national defence and security considera
tions.

"(e) In evaluating and comparing tenders, a procur
ing entity may grant a margin of preference for the ben
efit of tenders for construction by domestic contractors
and suppliers or for the benefit of tenders for domestical
ly produced goods. The margin of preference shall be
calculated in accordance with the procurement regula
tions."

27. The Working Group noted that the term "successful
tender" was being used provisionally pending the determi
nation of a more suitable expression. Subparagraph (e)(i)
was found to be satisfactory.

28. It was observed that the proposed reformulation of
subparagraph (c)(ii) did not indicate the manner in which
the quantification of the non-price criteria would be carried
out. It was therefore proposed that the subparagraph pro
vide that such criteria must be expressed in monetary terms
or given a relative weight. That proposal gave rise to a
discussion of whether the subparagraph should require both
the assignment of a relative weight to non-price criteria and
the expression of those criteria in monetary terms. In sup
port of requiring both assignment of relative weight and
expression in monetary terms, it was stated that leaving the
procuring entity with a choice might be interpreted as giv
ing the procuring entity the right to determine the manner
of quantifying non-price criteria after tenders had been
received, rather than requiring a decision upon a method of
quantification at the outset and an indication of the manner
of quantification in the solicitation documents. While the
Working Group agreed with the need to make known the
method of quantification of non-price factors in the
solicitation documents, the prevailing view was that it was
not advisable to require both the assignment of relative
weight and expression in monetary terms. It was felt that
such an approach would encounter difficulties because
there were some types of such criteria that were difficult if
not impossible to quantify.
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29. A similar exchange of views took place with respect
to the words "to the extent possible" in the proposed refor
mulation of subparagraph (c)(ii). The view was expressed
that those words should be deleted because they might
permit the procuring entity to avoid the obligation to quan
tify non-price criteria, thereby diminishing objectivity and
transparency in the tendering proceedings. The prevailing
view, however, was that the words "to the extent possible"
should be retained with respect to the obligation to express
non-price criteria in monetary terms.

30. A view was expressed that in the proposed reformu
lation of subparagraph (c)(ii), in particular because of the
use of the term "criteria", it was not clear whether refer
ence was being made to the situations in which a procuring
entity might wish to consider non-price considerations
rather than to the particular formulas to be applied in using
non-price considerations in evaluating and comparing
tenders.

31. In view of the foregoing deliberations and decisions,
the Working Group agreed to the formulation of
subparagraph (c)(ii) along the following lines, subject to
the proviso that the procuring entity make clear in the
solicitation documents the manner in which non-price cri
teria would be quantified:

"(ii) if the procuring entity has so stipulated in the
solicitation documents, the lowest evaluated
tender ascertained on the basis of factors
specified in the solicitation documents, which
factors shall, to the extent practicable, be objec
tive and quantifiable, and shall be given a
relative weight in the evaluation procedure or
be expressed in monetary terms wherever prac
ticable."

32. The Working Group found subparagraphs (d)(i) and
(ii) to be satisfactory.

33. It was generally agreed that the procuring entity
should not have absolute discretion in the selection of non
price criteria to be used in evaluating and comparing
tenders, as would be the case if no provisions were
included in either the Model Law or the procurement
regulations concerning the types of permitted non-price
criteria. On that basis, the Working Group considered
whether the Model Law should list permitted non-price
criteria and whether such a listing in the Model Law should
be exhaustive or illustrative, or whether it would suffice to
provide that the procuring entity would be limited to using
only those criteria set forth in the procurement regulations.
It was recognized that listing such criteria in the
procurement regulations rather than in the Model Law
would have the advantage of flexibility since an enacting
State that wished to alter the list of permitted criteria could
do so more readily if the list were included in regulations
rather than legislation. At the same time, any alteration of
a listing in the procurement regulation would in all
likelihood be subject to public scrutiny. Despite these
advantages, the Working Group refrained from opting for
a listing in the procurement regulations since article 4
provided that the promulgation of procurement regulations
was optional and reliance on regulations would therefore

risk the possibility that a basic element of the procedures
promulgated by the Model Law would not be adopted by
some enacting States.

34. The decision to list permitted non-price criteria in the
Model Law gave rise to the question whether the listing in
the Model Law should be exhaustive or whether enacting
States should be given the option of expanding the list set
forth in subparagraph (d)(iii) in order to adapt tendering
proceedings to their particular needs and circumstances. It
was generally agreed that such flexibility was desirable and
could be achieved by indicating in square brackets at the
end of the subparagraph that enacting States could expand
the list. The Working Group also agreed that the words
"sodo-economic criteria including" found at the beginning
of the proposed subparagraph (d)(iii) should be replaced
because the term "socio-economic" was not considered an
appropriate description of the criteria set forth in the
subparagraph and because the word "including" left it un
clear whether the list of criteria in the subparagraph was
intended to be exhaustive or merely illustrative. It was
decided to use the words "other factors, namely," instead.
It was further agreed to accept the addition in subparagraph
(d)(iv) of national defence and security as an additional
non-price criterion.

35. The Working Group agreed to the proposed reformu
lation of subparagraph (e).

Paragraph (8)

36. A question was raised as to whether paragraph (8)
should specify the point of time and rate of exchange at
which tender prices expressed in different currencies would
be converted into a single currency for the purpose of
evaluating and comparing tenders. The Working Group
agreed that such a modification was unnecessary because
the point of time and rate of exchange were specified in
article 17(2)(q) and decided that inclusion of a cross
reference to that provision was unnecessary. The Working
Group further decided to retain the words "of all tenders"
and "the same" that had been added to it to make clear that
all tender prices were to be converted to the same currency.

Paragraph (8 bis)

37. A view was expressed that the nature of the
reconfirmation of the qualifications of the successful con
tractor or supplier referred to in the paragraph was not clear
in the light of the practice in some States according to
which the initial qualification or the prequalification of
contractors and suppliers was merely a preliminary exami
nation of qualifications for the purpose of determining
whether to permit contractors and suppliers to submit ten
ders. Under such an approach, at a later stage the contractor
or supplier submitting the successful tender was subject to
an in-depth examination of its qualifications. It was sug
gested that the Model Law should accommodate a two
stage approach of that type. The prevailing view, however,
was that in the interest of fairness the reconfirmation of
qualifications should be limited to verifying whether the
data submitted at the initial or prequalification stage had
changed. Accordingly, the Working Grbup affirmed that
the Model Law should make it clear that the criteria used
in reconfirming qualifications should be the same as those
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used in prequalification. Furthermore, in order to minimize
uncertainty as to the nature of reconfirmation, the Working
Group agreed that the use of the word "re-evaluating" in
article 8 his (6) needed to be reviewed.

38. The Working Group next considered whether, as in
the existing draft, reconfirmation should be mandatory
when the procuring entity had engaged in prequalification,
and discretionary when no prequalification proceedings
had been engaged in. It was noted that article 8 his (6) left
reconfirmation discretionary, without requiring· recon
firmation in either type of situation. The Working Group
agreed that the need for reconfirmation depended on the
particular circumstances of tendering proceedings and that
it was inappropriate for the Model Law to establish a
general requirement of reconfirmation for tendering pro
ceedings in which the procuring entity had engaged in
prequalification. Accordingly, it was decided to align para
graph (8 his) with the discretionary approach taken in
article 8 his (6).

39. The Working Group noted that, in accordance with
articles 28(2)(a) and 32(1), the procuring entity was obli
gated to reject the selected tender if the contractor or sup
plier in question failed to reconfirm its qualifications. How
ever, the question remained whether the Model Law should
indicate how the procuring entity should proceed in such a
case. According to one view, the Model Law, in the interest
of fairness to the remaining contractors and suppliers,
should obligate the procuring entity to select the next most
economic tender. The prevailing view, however, was that
such an obligation was overly restrictive since the possibil
ity existed that, for a variety of reasons, none of the re
maining tenders would be acceptable. It was considered to
be more appropriate to obligate the procuring entity to
select the next most economic tender, subject to the right to
reject all tenders under article 29. The Working Group
noted that such an approach would be in line with the dis
cretionary approach taken in article 32(4) for the case in
which the contractor or supplier whose tender had been
accepted failed to sign a required procurement contract or
to provide a required performance security.

40. In the discussion of paragraph (8 his), it was sug
gested that in the case of a failure by the selected contractor
or supplier to reconfirm its qualifications the procuring
entity would have to resort to competitive negotiation, if
rejection of all tenders pursuant to article 28(2) or (3), or
article 29, were to be retained in the Model Law as a con
dition for use of that method of procurement (see article 34
(new 1) (e). It was pointed out, however, that article 29,
as presently formulated, referred to the rejection of all ten
ders, and could be interpreted as not covering the case in
which a selected contractor or supplier failed to reconfirm
its qualifications and the procuring entity then wished to
reject all the remaining tenders. It was agreed that article
29 should clearly permit a procuring entity to reject all
tenders remaining after a selected contractor or supplier
failed to reconfirm its qualifications.

Paragraph (9)

41. A concern was expressed that paragraph (9), which
restricted the disclosure of information concerning exami
nation, clarification, evaluation and comparison of tenders,

was apparently inconsistent with the provision in article
33(2) concerning public disclosure of the record of the pro
curement proceedings. It was suggested that, in order to
minimize that apparent inconsistency, it was necessary to
restrict the availability of the record of the tendering pro
ceedings to contractors and suppliers that had participated
in the tendering proceedings. In response to that concern, it
was pointed out that the two provisions were intended to
deal with different issues, at different points of time with
respect to the tendering proceedings. Whereas article 33(2)
provided for public availability of the record of the tender
ing proceedings following the entry into force of the pro
curement contract, paragraph (9) appropriately prohibited
disclosure of information prior to that point of time in order
tQ protect the integrity of the tendering proceedings. The
Working Group noted that the apparent inconsistency
might be alleviated by deletion of the reference to
article 33(2) and decided to defer a final decision on para
graph (9) until its consideration of article 33(2).

Article 29

Rejection of all tenders

Paragraph (l)

42. The Working Group was generally agreed that, sub
ject to any possibly required approval, a procuring entity
should have a right to reject all tenders and that this right
should be reserved in the solicitation documents. It was
observed that it was in the public interest to allow such
flexibility to a procuring entity. The Working Group noted
that it had been decided, in connection with its considera
tion of article 28(8 his), to make it clear in article 29 that
the right to reject all tenders encompassed the situation in
which the selected contractor or supplier failed to reaffirm
its qualifications and the procuring entity then wished to
reject all remaining tenders.

43. A proposal was made that a procuring entity should
be allowed to reject "any or all" tenders. In support of that
proposal, it was stated that the terminology suggested was
in use in some countries and that it would allow a procur
ing entity to reject, for example, a contractor or supplier
who had prequalified but was unacceptable to the procur
ing entity in the light of past experience. In opposition to
the proposal, it was stated that the problem of an unsuitable
contractor or supplier could best be dealt with at the stage
of prequalification and that the addition of the proposed
language might suggest that a procuring entity was entitled
to exclude a contractor or supplier who had prequalified
from being selected on grounds other than those specified
in the solicitation documents. Such a result would be unfair
and would undermine the integrity of the tendering proc
ess. The proposal was not accepted.

44. It was proposed that the words "for any reason other
than for the sole purpose of engaging in competitive nego
tiation proceedings and other than any fraudulent purpose"
should be deleted from paragraph (l). It was stated in sup
port of that proposal that the principle embodied in those
words could be dealt with in the provisions dealing with
the conditions for use of competitive negotiation and single
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source procurement. Moreover, the inclusion of the lan
guage in question in paragraph (1) might lead to the erro
neous conclusion that the rejection by a State of all tenders
for the purpose of entering into competitive-negotiation
proceedings or single source procurement might give rise
to remedies against the procuring entity. Finally, it was
pointed out that the possibility that all tenders might be
rejected was a normal commercial risk which contractors
and suppliers took into account when they participated in
procurement proceedings. In opposition to the proposal, it
was stated that the words in question stated a particularly
important principle, namely that rejection of all tenders
should not be for the sole purpose of enabling the State to
engage in other methods of procurement such as competi
tive negotiation and single source procurement. Such a
rejection, it was observed, would be contrary to the prefer
ence accorded in article 7 to tendering proceedings and
would be unfair to contractors and suppliers since partici
pation in tendering proceedings entailed expenses on the
part of contractors and suppliers. In addition, the words
"any fraudulent purpose" should be retained as they were
designed to check corruption in the exercise of the right to
reject all tenders and might be useful in the interpretation
of the Model Law. It was stated in reply that the question
of fraud or corruption was adequately handled by other
branches of the law such as criminal or administrative law.

45. After deliberation, the Working Group decided to
delete the words "for any reason other than for the sole
purpose of engaging in competitive negotiation proceed
ings and other than any fraudulent purpose".

Paragraph (1 bis)

46. It was suggested that paragraph (1 his) should be
expanded to cover additional reasons other than the one of
price specified in the current text. In support of that pro
posal it was stated that there were several other reasons,
such as a change in the nature of the procurement need, for
which the procuring entity might wish to reject all tenders
and thereafter engage in competitive-negotiation proceed
ings. The prevailing view, however, was that paragraph (1
his) was unnecessary and could be deleted in view of the
fact that paragraph (I), in providing for the rejection of all
tenders for any reason, was sufficiently broad to cover the
circumstances referred to in paragraph (1 bis), and in view
of the fact that the conditions for use of methods of pro
curement other than tendering were set forth in the articles
of the Model Law dealing with those other methods. After
deliberation, the Working Group decided to delete para
graph (1 his).

Paragraph (2)

47. A view was expressed that the words "but shall not
be required to justify those grounds" required further
consideration and should therefore be placed between
square brackets. Those words might present difficulties in
jurisdictions where courts had inherent power to review
administrative decisions and to go behind the reasons
advanced for administrative actions. Moreover, there might
be cases where it would be appropriate to require a
procuring entity to justify the grounds for the rejection of
tenders. It was further suggested that the approach taken in
paragraph (2) could affect the ability of aggrieved parties to

exercise remedies and might therefore be reconsidered
when the Working Group discussed the provisions on
remedies.

48. The prevailing view, however, was that the words
should be retained and should not be placed in square
brackets. In support of that view, it was stated that a pro
curing entity should not be required to justify the grounds
for its rejection of all tenders. A procuring entity should be
free not to proceed with a procurement on economic, social
or political grounds which it need not justify. It was suffi
cient that it gave the reasons, and there should be no rem
edy against the procuring entity for the rejection of all ten
ders, particularly in view of the fact that the procuring
entity would, pursuant to article 17(x), reserve the right to
reject all tenders in the solicitation documents.

49. After deliberation, the Working Group decided to
adopt paragraph (2) as drafted at present.

Paragraph (3)

50. The Working Group adopted paragraph (3) as drafted
at present. The Secretariat was requested to consider plac
ing the reference to telephone communication in an omni
bus provision.

Article 30

Negotiations with contractors and suppliers

51. A view was expressed that article 30 was unnecessary
and should be deleted since the procedures set forth in the
Model Law for tendering proceedings, in particular article
28(1), clearly ruled out negotiations and since the Model
Law provided for the use under specified conditions of
methods of procurement involving negotiation. The pre
vailing view, however, was that it was important to state
the principle that no negotiations shall take place between
the procuring entity and a contractor or supplier over a
tender, particularly in the light of the fact that procuring
entities and contractors and suppliers were often under the
impression that they could negotiate even where tendering
had been chosen as the method of procurement.

52. It was noted that the reference to article 29 (1 his)
would have to be deleted in view of the earlier decision of
the Working Group to delete that provision from the Model
Law (see above, paragraph 5), and that the reference to
article 31(4) was of diminished relevance in view of the
fact that the Working Group had decided to treat two-stage
tendering as a separate method of procurement.

Article 31

Two-stage-tendering proceedings

Paragraph (1)

53. It was proposed that in paragraph (1) and other para
graphs of this article the term "performance specifications"
should be added as one of the possible indications of the
goals of a given project.
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Paragraphs (2), (3) and (4)

54. The Working Group adopted the text of paragraphs
(2), (3) and (4) unchanged.

Paragraph (5)

55. The Working Group found paragraph (5) to be gener
ally satisfactory and decided to retain the reference in
square brackets to the right of the procuring entity to delete
or modify any evaluation criterion set forth in the
solicitation documents. It requested the Secretariat to refor
mulate the reference to forfeiture of the tender security so
as to reflect the fact that this reference was only applicable
where provision of a tender security in the first stage of a
two-stage-tendering proceeding was required by the pro
curing entity.

Paragraph (6)

56. It was proposed that the requirement that a procuring
entity should specify in the record of the procurement pro
ceedings the relevant facts on which it relied in invoking
article 31(1) should be deleted. In support of that view, it
was stated that the procuring entity should not be required
to disclose facts that might violate the rights of privacy of
contractors and suppliers or facts that might damage the
commercial interests of contractors and suppliers. It was
observed that it was sufficient to require the procuring
entity to disclose the circumstances on which the procuring
entity relied in invoking paragraph 31(1). Another proposal
was that paragraph (6) should be deleted altogether as the
requirement of inclusion in the record of the procurement
proceedings of a statement of the grounds on which the
procuring entity relied to select a method of procurement
other than tendering was sufficiently dealt with in article
7(5); if that requirement were to be retained in article 31,
it would have to be repeated elsewhere in provisions
dealing with all the methods of procurement other than
tendering.

57. The prevailing view, however, was that paragraph (6)
should be retained. In support of this view it was stated that
the problems of the invasion of privacy and breach of com
mercial interests of contractors and suppliers were unlikely
to arise with respect to the information referred to in para
graph (6) since it concerned a decision on the method of
procurement to be used that was taken before the selection
of contractors and suppliers. The provision was important
as it would serve as a mechanism of control by requiring
a procuring entity that decided to use two-stage tendering
to record the facts on which it based its decision. The
record could also be usefully referred to in other cases
where a procuring entity was considering the appropriate-
ness of two-stage tendering. .

58. However, in view of the concern that had been raised,
the Working Group decided to delete the words "specifying
the relevant facts" and to reformulate paragraph (6) so as
to require the inclusion in the record of a statement of the
"grounds and circumstances" on which the procuring entity
relied in invoking paragraph 31 Cl). It was agreed that at a
later stage consideration might be given to consolidating
into a single omnibus provision all the provisions in the
Model Law currently dealing with records of proceedings

involving various methods of procurement, in which
event there might be no need for the provision in para
graph (6).

59. The Secretariat was requested to consider the restruc
turing of article 31, as well as of other articles dealing with
methods of procurement other than tendering, with a view
to setting forth in separate articles the conditions for the
use of the methods and the provisions dealing with the
procedures to be followed for those methods.

Article 32

Acceptance of tender and entry into force of
procurement contract

Paragraphs (1), (2) and (3)

60. A question was raised as to whether paragraph (1),
which provided that the most economic tender was to be
selected, was consistent with article 29( I), which author
ized the procuring entity to reject all tenders. It was agreed
that that apparent inconsistency should be rectified by add
ing the words "subject to article 29" to the beginning of
paragraph (1).

61. The Working Group noted that the second sentence of
paragraph (1) raised the same question that had been raised
in the context of articles 28 (8 bis) and 29 (1), namely,
whether the Model Law should indicate what the procuring
entity should do in the event the selected contractor or
supplier failed to reconfirm its qualifications. It was agreed
that paragraph (1) should reflect the approach decided upon
earlier according to which the procuring entity, subject to
the right to reject all remaining tenders pursuant to article
29, was required to select the next most economic tender.

62. It was noted that some States followed the rule re
flected in paragraph (2), according to which a procurement
contract entered into force upon dispatch of the notice of
acceptance of the tender, while other States followed the
rule embodied in paragraph (3), according to which the
procurement contract entered into force upon the actual
signature of the contract following notification of accept
ance. It was generally agreed that the Model Law should
provide for both methods and that the approach taken in
paragraphs (2) and (3) was therefore basically acceptable.

63. Differing views were expressed as to the reference in
the second sentence of paragraph (3)(a) to the applicable
law as a source of the requirement of a signed, written
procurement contract. According to one view, the general
reference to applicable law was satisfactory because it
called attention to the relevance of a law other than the
Model Law in determining the formal validity of the pro
curement contract. According to another view, a general
reference to applicable law, in the absence of an identifica
tion of the applicable law, would result in uncertainty for
the procuring entity as to which law would govern the
validity of the procurement contract. Such uncertainty
would make it particularly difficult to prepare the
solicitation documents. It was suggested that to preclude
such uncertainty the general reference to applicable law
should be replaced by a rule that the validity of the pro-
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curement contract would be governed by the law of the
procuring entity's State. It was also suggested that, if the
Model Law did not indicate the law applicable to the valid
ity of the procurement contract, it would be necessary for
the Model Law to determine whether a signed contract was
required for the entry into force of the procurement con
tract.

64. Opposition was expressed to the identification in the
Model Law of the law applicable to the validity of the
procurement contract on the ground that the question of
the law applicable to the validity of contracts involved
generally recognized rules of private international law,
which had been made the subject of multilateral treaties. It
was also suggested that a rule in the Model Law that the
validity of the procurement contract was to be subject to
the law of the procuring entity's State might not be suffi
cient to ensure the applicability of that law in any given
case and that such a rule would not be compatible with the
principle of free choice of law. It was pointed out that a
prudent procuring entity would not permit the validity of a
public contract to be governed by any other law than its
own. If the procuring entity wished to ensure that the law
of its State would govern the validity of the procurement
contract, it should so indicate in the solicitation documents,
thereby binding the selected contractor or supplier, who
had, by participating in the tendering proceedings, agreed
to the terms and conditions set forth in the solicitation
documents. Such an approach would be in line with the
generally recognized principle of freedom of contract.

65. In view of the foregoing considerations, it was agreed
that the need to refer to applicable law as a possible source
of the requirement of a signed procurement contract could
be obviated by reformulating paragraphs (2) and (3) so as
to provide that a procurement contract would enter into
force upon dispatch of the notice of acceptance, unless the
solicitation documents stipulated that the signature of a
procurement contract was necessary. Such a stipulation in
the solicitation documents might stem from mandatory pro
visions of the law applicable to the procuring entity, or
merely from the established practice of the procuring en
tity. It was further agreed that the commentary should ad
vise procuring entities to consider indicating in the
solicitation documents the law applicable to the validity of
the procurement contract.

66. A view was expressed that the Model Law should
accommodate the practice in some States which required
the procuring entity, after notifying acceptance of a tender
or signing a procurement contract, to obtain a final ap
proval of the .procurement contract as a precondition for
entry into force of that contract. An opposing view was that
such approval requirements, at least to the degree they
were applicable following acceptance of a tender or entry
into force of a procurement contract, were undesirable and
should not be encouraged by the Model Law. Such require
ments were said to cause uncertainty on the part of contrac
tors and suppliers as to when, if ever, the procurement
contract would in fact receive the final approval and per
formance could begin. The risk to contractors and suppliers
was aggravated when the solicitation documents required
the selected contractor to provide a performance bond upon
notice of acceptance or signature of a procurement contract

and before the issuance of the final approval. Faced with
such uncertainty as to the actual length of time their tender
price would have to be valid and with other risks, contrac
tors and suppliers would be discouraged from participating
in the tendering proceedings or would be forced to increase
their tender prices. It was also suggested that permitting
States to impose such final approval requirements would
limit the degree of uniformity of law achieved by the
Model Law on a significant issue.

67. Another view was that the Model Law should allow
for the imposition of an approval requirement at the final
stages of the selection process, but that the approval should
be obtained at an earlier point, prior to the dispatch of the
notice of acceptance. It was said that such an approach
would have the advantage of avoiding the delays and in
creased risks and costs that might otherwise result from a
final-approval requirement. It would also take account of
the fact that, pursuant to paragraphs (2) and (3), a procure
ment contract could enter into force by virtue of the dis
patch of a notice of acceptance or through the signature of
a procurement contract.

68. The prevailing view was that the Model Law had to
recognize the right of a State to condition entry into force
of the procurement contract upon a final approval that
would be issued following the acceptance of a tender. A
number of States regarded it as essential that entry into
force of the procurement contract be subject to a final ap
proval. This was said to be the case, in particular, when a
procurement contract was to be signed, since an approving
authority could not be expected to issue an approval on the
basis of a preliminary or incomplete version of the procure
ment contract. One approach to reflecting that decision was
to indicate in the commentary that States, in implementing
the Model Law, were free to incorporate approval require
ments not set forth in the Model Law. Another proposal
was to provide that the approval would be deemed given if
no decision was announced within a specified period of
time, with the possibility for the procuring entity to obtain
an extension. Yet another proposal was to add a
subparagraph (a his) along the following lines that would
take into account concerns about delay, as well as the two
possible ways in which a procurement contract could enter
into force:

"Where the procurement contract is required to be
approved by a higher authority or the Government, the
approval shall be given within a reasonable time after the
notice is dispatched to the contractor or supplier. The
procurement contract shall not enter into force or, as the
case may be, be executed before the approval is given."

69. The proposed subparagraph was found to be generally
acceptable. In order to limit delays, a proposal was made to
fix a specific period of time within which the approval
must be issued rather than to use the words "within a rea
sonable time". That proposal was not accepted as it was
generally felt to be preferable to take account of the fact
that the amount of time required for approval would vary
from case to case, depending on the circumstances such as
the amount and nature of the procurement contract and the
level of government from which the approval would have
to emanate. The Working Group did agree, however, that,
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in order to mitigate the risk of delay, the Model Law
should, perhaps in article 17(2)(y) or as a new paragraph
(3)(b)(iv) or (3)(c) of article 32, require of the procuring
entity to specify in the solicitation documents the amount
of time that would be required to obtain the necessary
approvals and to link the validity period of tenders and of
any required tender security to that period of time. Such an
approach would institute more balance between the rights
and obligations of contractors or suppliers and of the pro
curing entity by excluding the possibility that a selected
contractor or supplier would remain committed to the pro
curing entity for a potentially indefinite period of time with
no assurance of the eventual entry into force of the pro
curement contract. The Working Group noted that the ad
dition of subparagraph (3) (a bis) might require consequen
tial changes in subparagraph (3)(b) and article 17(2)(y).

70. The view was expressed that, for the purpose of
clearly differentiating between issues dealing with accept
ance of a tender and issues related to entry into force of a
procurement contract, consideration should be given to
treating those two categories of issues, which were now
grouped together in article 32, in separate articles.

71. A question was raised as to the usefulness of the for
mulation of paragraph (3)(b)(i), (ii) and (iii), which set
forth rules governing the conduct of the procuring entity
and the contractor or supplier in the period of time between
the dispatch of a notice of acceptance and the signature of
a procurement contract. It was suggested that the import of
those provisions, which appeared to be based on the prin
ciples of international law governing the conduct of signa
tories to a treaty prior to ratification and entry into force,
was unclear in the context of procurement proceedings. In
particular, it was questioned to what extent those rules, as
opposed to rules in some other law of the enacting State,
would be applicable to a contractor or supplier that refused
to sign a procurement contract. The meaning of the words
"object or purpose" in paragraph (3)(b)(i) was also ques
tioned.

72. After deliberation, the Working Group decided to re
vert to the more general statement of principle set forth in
the earlier draft (contained in document NCN.9/WG.V/
WP.24), thereby necessitating the deletion of paragraph
(3)(b)(i), (ii) and (iii). It was further agreed that it should
be made clear that paragraph (3)(b) was subject to the pos
sibility that the entry into force of the procurement contract
would be contingent upon a final approval.

Paragraph (4)

73. The Working Group noted that paragraph (4) would
have to be redrafted in line with the decision of the Work
ing Group that, in the event the selected contractor or sup
plier failed to reconfirm its qualifications, the procuring
entity would be obligated to select the next most successful
tender, subject to its right to reject all remaining tenders
(see paragraph 2 above). It was further noted that the words
"may be accepted" in the first sentence were not consistent
with the words "shall be given" in the second sentence and
that they should be replaced by the words "shall be ac
cepted". The Working Group found paragraph (4) to be
otherwise acceptable.

Paragraph (5)

74. The Working Group adopted the text of paragraph (5)
unchanged.

Paragraph (6)

75. A proposal was made that the definition of the term
"dispatched" in subparagraph (b) should be qualified by the
proviso that contractors and suppliers had the right to prove
that receipt of a notice had not taken place. Misgivings
were expressed with regard to the proposal because of the
questionable nature of the evidence that might be adduced
to prove lack of receipt, unless the procuring entity was
obligated to use a method of communication providing for
acknowledgement of receipt.

76. Another proposal was that subparagraph (b) should be
deleted and the definition of "dispatch" dealt with in the
commentary. It was pointed out that the notion of dispatch
was well developed in many legal systems and that the
term as used in the Model Law would be interpreted ac
cordingly. While accepting the proposal to delete
subparagraph (b), the Working Group noted that the possi
bility of the inclusion in the Model Law of an omnibus
provision on communications might present an opportunity
to define the term "dispatch".

Article 33

Record of tendering proceedings

77. The Working Group considered in particular the ques
tion of the content and purpose of the record of the tender
ing proceedings required to be maintained by the procuring
entity and noted that the content and purpose of the record
was closely linked to the question of the extent to which
the record should be disclosed. It was also noted that the
question of the purpose or use of the record was closely
related to issues dealt with in the provisions of the Model
Law dealing with review. The Working Group therefore
continued and completed its discussion of the record re
quirement after having reviewed articles 36 to 42. In view
of the fact that record requirements were found in a number
of provisions of the Model Law dealing with various meth
ods of procurement, the Working Group decided that it
would be desirable to consolidate those provisions into a
single provision dealing with the contents, and extent of
disclosure, of records for all methods of procurement.

78. It was noted that a distinction had to be drawn between
the question of the potential use of information contained in
the record for the purpose of exercising remedies available
under the Model Law and the question of any remedies that
might be available for a failure by the procuring entity to
prepare a record or for gaps or incorrect information in the
record. In regard to remedies of the latter type, a further dis
tinction had to be drawn between remedies that· might be
available to private parties and corrective measures that
might be required in order to ensure transparency. As re
gards remedies available to private parties, it was agreed that
such parties should be entitled to compel the procuring en
tity to establish a record, but not to receive damages in the
event of a breach of the procuring entity's obligations with
respect to records. It was also agreed that consideration
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should be given to providing an exception to time limita
tions for seeking review under the Model Law to the extent
that an aggrieved contractor or supplier was prevented from
exercising its right to seek review as a result of a breach by
the procuring entity of the record requirement.

79. It was noted that the record of the procurement pro
ceedings would be of interest to three categories of users
and that the information of interest to those different cat
egories varied according to the purpose to which informa
tion contained in the record would be put. Those categories
included the general public, contractors and suppliers that
participated in some way in the procurement proceedings,
and governmental bodies exercising an audit or control
function over the procuring entity. Accordingly, it was
agreed that the Model Law should draw a distinction be
tween those parts of a record that should be available to
any person, those that should be available to aggrieved
contractors and suppliers and yet other parts that would be
kept exclusively in the public interest for auditors.

80. As to the general public, it was agreed that it would
be sufficient for the record to contain a brief description of
the goods or construction to be procured, the names and
addresses of contractors and suppliers that submitted ten
ders or other types of proposals and an indication of which
contractor or supplier was selected. It was agreed that the
record to be disclosed to contractors and suppliers should
include additional information relative to issues such as the
qualifications, or lack thereof, of contractors and suppliers,
the price and a summary of each tender or proposal and of
the procurement contract, a summary of the evaluation and
comparison of tenders or proposals and information con
cerning rejection of tenders or proposals. It was agreed that
the restrictions on disclosure of information imposed by
paragraphs (2)(a) and (b) should remain in place, but that
the Model Law should indicate that disclosure may be
made subject to the order of a competent court. Such an
exception would permit the exceptional use of the re
stricted information when deemed necessary by a court, for
example in the case of review proceedings. Information
included in the record for the third category of users would
include, for example, the statement required in article 7(5)
of the grounds on which the procuring entity relied to se
lect a particular method of procurement.

81. The Working Group agreed that the record should be
made available to the various categories of users upon
completion of the procurement proceedings as provided in
paragraph (2) and, pending further revision of the provi
sion, to retain both alternatives contained in square brack
ets. It was further agreed that the issue of access to infor
mation contained in the record prior to that point of time
would not be addressed in the Model Law but would be left
to other branches of law such as access to information leg
islation and the law of evidence.

Articles 33 ter to 33 sexies

Request-jar-proposals proceedings

82. The Working Group considered the following pro
posal for a streamlined version of the provisions contained
in articles 33 ter to 33 sexies concerning the conditions for

use and procedures for use of request-for-proposals pro
ceedings:

"Article 33 ter

"Request jar proposals

"(1) (Subject to approval by ...) a procuring entity
may engage in procurement by means of requests for
proposals addressed to as many contractors or suppliers
as practicable, provided that the following conditions are
satisfied:

(a) the procuring entity has not decided upon the
particular nature or specifications of the goods or con
struction to be procured and seeks proposals as to vari
ous possible means of meeting its needs;

(b) the selection of the successful contractor or sup
plier is to be based on both the effectiveness of the
means proposed and on the price of the proposal; and

(c) the procuring entity has established the factors
for evaluating the proposals and has determined the rel
ative weight to be accorded to each such factor and the
manner in which they are to be applied in the evaluation
of the proposals.

"(2) The factors referred to in paragraph (l)(c) shall
measure:

(a) the competence of the contractor or supplier;

(b) the effectiveness of the proposal submitted by
the contractor or supplier; and

(c) the price submitted by the contractor or supplier
for carrying out its proposal and the life cycle costs as
sociated therewith.

"(3) A request for proposals issued by a procuring
entity shall include at least the following information:

(a) the name and address of the procuring entity;

(b) a description of the procurement need including
any technical specifications and other parameters to
which the proposal must conform, as well as the location
of any construction to be effected;

(c) the factors for evaluating the proposal, the rela
tive weight to be given to each such factor, expressed in
monetary terms to the extent practicable, and the manner
in which they shall be applied in the evaluation of the
proposal; and

(d) the desired format and any instructions, includ
ing any relevant time-frames, applicable in respect of the
proposal.

"(4) The procuring entity shall open all proposals in
such a manner as to avoid the disclosure of their contents
to competing contractors and suppliers.

"(5) The procuring entity may. conduct negotiations
with contractors or suppliers with respect to their pro
posals and may seek or permit revisions of such propos
als provided that the following conditions are satisfied:

(a) any negotiations between the procuring entity
and a contractor or supplier shall be confidential; and
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(b) subject to paragraph (8), one party to the negoti
ations shall not reveal to any other person any technical,
price or other market information relating to such nego
tiations without the consent of the other party.

"(6) Following completion of negotiations, the procur
ing entity may request contractors or suppliers to submit,
by a specified date, a best and final offer with respect to
their proposals.

"(7) The procuring entity shall employ the following
procedures in the evaluation of proposals:

(a) only the factors referred to in paragraph (2) and
set forth in the request for proposals shall be considered;

(b) the effectiveness of a proposal in meeting the
needs of the procuring entity shall be evaluated separate
ly from the price; and

(c) the price of a proposal shall only be considered
by the procuring entity after completion of the technical
evaluation.

"(8) [provision on record of request for proposals]."

83. The view was expressed that the version contained in
the proposal left certain gaps, in particular because it did not
retain the provision in article 33 ter (2) incorporating by
reference provisions contained in the article governing ten
dering proceedings. For example, since the proposal con
tained no provisions on the acceptance of a proposal or the
entry into force of the procurement contract, and since there
was no incorporation by reference of article 32, the Model
Law would not indicate the time when the procurement con
tract entered into force in the context of request-for-propos
als proceedings. It was pointed out in reply that the Model
Law did not contain provisions of that type for other meth
ods of procurement such as single source procurement, com
petitive negotiation and request for quotations.

84. It was agreed that request-for-proposals proceedings
under the Model Law should be regarded as a method of
procurement completely distinct from tendering and that it
was therefore inappropriate to incorporate provisions deal
ing with tendering. The question of entry into force of the
procurement contract in such proceedings could be left to
the applicable law.

Paragraph (1)

85. A proposal was made that the chapeau should be
modified so that, in addition to requiring that the request
for proposals be addressed to as many contractors as prac
ticable, it would require the request for proposals to be
given to at least three contractors or suppliers, if possible.
A view was expressed that such a modification was unnec
essary because in the type of large project that was typi
cally involved in request-for-proposals proceedings the
procuring entity, acting out of its own self-interest, would
solicit as many proposals as it could. The prevailing view,
however, was that the proposed modification was desirable
because simply requiring the sending of the proposal to as
many contractors and suppliers as "practicable" did not
ensure that in every case the procuring entity solicited pro
posals from a sufficient number of contractors and suppli
ers to establish a minimum degree of competition.

86. Another proposal, aimed at enhancing competition in
request-for-proposals proceedings, was that the procuring
entity should be required to publish a notice concerning the
request-for-proposals proceedings. Objections were ex
pressed to such a publication requirement on the grounds
that it would blur the distinction between request-for-pro
posals proceedings and tendering proceedings by placing
the procuring entity in a position of having to evaluate
proposals from contractors and suppliers whose proposals
it did not necessarily wish to consider. Moreover, the con

.cern was expressed that the amount of time spent by the
procuring entity in evaluating propos'als would be increased
greatly. The prevailing view, however, was that it was
desirable for the procuring entity to be generally required
to publicize the request-for-proposals proceedings so as to
enhance competitiveness, but that that requirement should
be subject to some limitations. One proposal for doing so
to a relatively limited extent was merely to require that the
procuring entity contact the most significant contractors
and suppliers in a particular sector. That proposal was re
garded as unworkable because it involved a high degree of
subjectivity. Another proposal was to provide for notice,
but on a discretionary basis. It was pointed out that such an
approach was of limited value because the proposed text
did not preclude a procuring entity from publishing a no
tice if it so desired. Yet another proposal was that the pro
curing entity should be required to contact the professional
associations of contractors and suppliers operating in the
sectors involved in the project in question.

87. In view of the foregoing considerations and delibera
tions, the Working Group agreed to add a provision to
paragraph (1) along the following lines:

"The procuring entity shall publish in a widely circulated
trade journal a notice seeking expression of interest in
submitting a proposal, unless for reasons of economy or
efficiency the procuring entity considers it inappropriate
to do so."

88. The Working Group expressed its understanding that
the publication of the notice would not bestow any rights
on contractors or suppliers, including any right to have a
proposal evaluated.

89. It was agreed to replace the words "has not decided"
by the words "has been unable to fully decide". It was felt
that the new language would avoid suggesting that a pro
curing entity could procure through requests for proposals
when it had been in a position to decide, but merely failed
to take the necessary steps to decide, on the types of goods
to purchase. The word "fully" was, added so as not to pre
clude the use of requests for proposals when the procuring
entity was in a position to decide only partially upon the
particular nature or specifications of the goods or construc
tion to be procured.

90. A question was raised as to the appropriateness of
retaining subparagraphs (b) and (c) in paragraph (1). It was
suggested that the current position of the subparagraphs,
which concerned procedures for use of request for propos
als, might cause confusion since paragraph (1) concerned
the conditions for use of requests for proposals and the
procedures for use were referred to elsewhere in the pro-
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posed text. In support of the structure in the proposed text,
it was stated that the inclusion of subparagraphs (b) and (c),
while not strictly necessary, was intended to make clear
from the outset those essential features of a request-for
proposals proceedings. A question was also raised as to the
necessity of retaining subparagraph (a), on the ground that
it was of such a general nature that it might also be an apt
description of the criteria used to select a contractor or
supplier in proceedings involving other methods of pro
curement. The Working Group decided to retain
subparagraph (a) and, pending further consideration, to
retain subparagraphs (b) and (c) in their current position. It
was also agreed that the reference in subparagraph (b) to
the "effectiveness of the means proposed" needed to be
aligned with the reference in paragraph (2)(b) to the "effec
tiveness of the proposal".

91. A concern was expressed that the meaning of the
words "factors for evaluating the proposals" in
subparagraph (c) was not clear. In order to address that
concern, it was proposed that a provision should be added
along the following lines containing a non-exhaustive list
of the type of factors being referred to:

"The factors referred to in paragraph (l)(c) may include
the proposed work structure, identification of key tech
nical problems and outlines of solutions, proposed
schedule of milestones, and quality and time control
systems to be employed."

92. The inclusion of such a provision was objected to on
the ground that such a list, although intended to be non
exhaustive, might be interpreted in some jurisdictions as
limiting the procuring entity to the use only of factors simi
lar to those included in the list. In view of that possibility,
the Working Group decided that it would be preferable not
to include the proposed provision, but instead to include in
the commentary an explanation of the reference to factors.

Paragraph (2)

93. It was agreed to replace the words "shall measure" in
the chapeau with words such as "shall concern" in view of
the fact that subparagraph (c) referred to price and in order
to make it clear that price itself could be a factor.

94. It was proposed that the competence of the contractor
or supplier referred to in subparagraph (a) as one of the
weighted factors to be used in evaluating a proposal be
removed from paragraph (2). In support of that proposal, it
was stated that 'the competence of a contractor or supplier
was not quantifiable and should be treated as a separate
threshold requirement, to be used merely in determining
whether to admit a contractor or supplier into the request
for-proposals proceedings. According to that view, the use
of competence as a factor in evaluating and comparing
proposals entailed a high degree of subjectivity and in
creased the risk of corruption. The proposal was objected
to on the ground that it would be legitimate for the procur
ing entity to use competence as an evaluation factor be
cause the procuring entity might be less confident in the
ability of one particular contractor or supplier rather than in
the ability of another to implement. the proposal. The
Working Group agreed that competence should be retained
as an evaluation factor in view of the safeguards against

abusive practices contained in the Model Law. At the same
time, it was agreed that the Model Law should authorize
the procuring entity to exclude contractors or suppliers
deemed unreliable or incompetent from participation in the
request-for-proposals proceedings. Such a result might be
achieved by providing that the procuring entity had the
right to pursue only those proposals that it wished. In order
to distinguish competence as an evaluation factor from
such a provision, it was agreed that subparagraph (a)
should be modified to refer to the relative technical and
managerial competence of contractors and suppliers.

95. The Working Group adopted subparagraphs (b) and
(c) unchanged.

Paragraph (3)

96. The Working Group adopted subparagraph (a) un
changed.

97. It was agreed to delete the words "specifications" in
subparagraph (b) in order to avoid inconsistency with para
graph (l)(a), in which it was provided that the procuring
entity was entitled to engage in request-for-proposals pro
ceedings when it had been unable to decide fully upon the
specifications of the goods or construction to be procured.

98. While it was recalled that the Working Group had
decided in connection with its discussion of article 28 that
the expression of evaluation factors in monetary terms was
a particularly appropriate method of evaluating and com
paring tenders, questions were raised as to the practicability
of the requirement in subparagraph (c) that evaluation fac
tors in request-for-proposals proceedings should, to the
extent practicable, be expressed in monetary terms. In par
ticular, it was questioned how proposals would be evalu
ated and compared when only some of the evaluation fac
tors could be expressed in monetary terms. It was pointed
out that in cases in which all evaluation factors could not
be expressed in monetary terms all factors would have to
be converted to the "merit-point" system. The view was
expressed that expression of evaluation factors in monetary
terms lent itself to a greater degree of objectivity in the
evaluation and comparison of tenders. The Working Group
agreed that the approach used in the proposed text was
acceptable, in that it recommended the expression of evalu
ation factors in monetary terms, but permitted the procur
ing entity to avoid doing so when it was not practicable. At
the same time, the Working Group noted the crucial nature
of the requirement that contractors and suppliers be in
formed in the request for proposals of the evaluation fac
tors and the manner of application of those factors. It was
further agreed that the reference to expression in monetary
terms should be placed immediately after the words "the
factors for evaluating the proposal", in order to avoid sug
gesting that the relative weight of the factors could be
expressed in monetary terms.

99. The Working Group adopted subparagraph (d) un
changed.

Paragraph (4)

100. The Working Group adopted paragraph (4) un
changed.
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Paragraph (5)

101. The Working Group adopted subparagraphs (a) and
(b) unchanged.

102. It was pointed out that situations might arise in which
the procuring entity might wish to modify evaluation factors
set forth in the request for proposals. In some cases the
procuring entity might be prompted to make such modifica
tions by information derived from proposals or from nego
tiations with contractors and suppliers. A question was
raised as to the extent to which the Model Law should
permit modification of evaluation factors, and as to whether
such a modification might permit a contractor or supplier to
surmise the content of a competing proposal. It was agreed
that modifications of evaluation criteria set forth in the
request for proposals should be permitted, on the condition
that those modifications applied and were communicated to
all participating contractors and suppliers. It was also agreed
that such modification should be permitted even after com
mencement of negotiations, but that any modification
should be carried out in a way that preserved the confidenti
ality of the negotiations. It was further agreed that a new
subparagraph should be added to paragraph (5) setting forth
the requirement that any modifications or clarifications of
the request for proposals should be communicated to all
participating contractors and suppliers.

103. It was proposed that the Model Law should require
the procuring entity, if it wished to negotiate with a con
tractor or supplier concerning its proposal, to extend the
opportunity to all contractors and suppliers that had sub
mitted proposals and whose proposals had not been re
jected. It was agreed to accept the proposal and to embody
it in an additional subparagraph in paragraph (5).

Paragraph (6)

104. The Working Group agreed to the inclusion of a
"best and final offer" procedure (BAFO) in the procedures
for use of requests for proposals. However, it was agreed
that the BAFO procedure should be made mandatory in
order to promote competitiveness and transparency in the
proceedings. Accordingly, it was decided to replace the
words "may request" by the words "shall request". It was
also agreed that the BAFO should be requested from all
contractors and suppliers remaining in the proceedings and
that it should be made clear that the BAFO referred to all
aspects of an offer, and not just to price.

Paragraph (7)

105. It was suggested that subparagraph (a) should refer
to paragraph (3)(c) in place of paragraph (2). It was also
suggested that the subparagraph might allude to the manner
of application of the factors and take into account the pos
sibility of amendment of the factors set forth in the request
for proposals.

Article 34

Competitive-negotiation proceedings

106. The Working Group recalled that, at the twelfth
session, it had requested the Secretariat to report to the
current session on provisions in national procurement laws

on the method of procurement referred to in the Model
Law as competitive negotiation. It was noted that that re
port (NCN.9/WG.V/WP.3l) was before the Working
Group.

107. The Working Group commenced its discussion of
article 34 with an exchange of views as to the desirability
of providing for competitive negotiation as one of the
methods of procurement other than tendering. The view
was expressed that the conditions for use of competitive
negotiation were too broadly worded and allowed the pro
curing entity excessive discretion in deciding whether to
forego the use of tendering proceedings. It was further
stated that any need that a procurement entity might have
to procure through negotiation was already adequately pro
vided for by two other methods of procurement, namely,
two-stage tendering and request for proposals, and that
article 34 could therefore be deleted in its entirety. It was
also stated that the Model Law in its current form would
create confusion for procurement officials because there
was overlap between the conditions for use of competitive
negotiation as set forth in article 34 and the conditions for
use of two-stage tendering and request for proposals. To
attempt to address the problem of overlap, it was suggested
that consideration should be given to treating those three
methods of procurement as alternatives, any of which the
procuring entity would be free to select.

108. As had been the case at previous sessions of the
Working Group, the prevailing view was that the Model
Law should provide for competitive negotiation. It was
agreed that the mere fact that the application of the Model
Law in a given case might reveal an overlap between the
conditions of use of different methods of procurement did
not mean that those methods could be generally treated
as alternatives under the Model Law. It was also
pointed out that article 7(3) dealt with the problem of
overlap by establishing an order of preference that was
meant to be followed in cases of overlap among various
methods of procurement other than tendering. The Work
ing Group did, however, express the view that the condi
tions for use of competitive negotiation needed to be re
fined further.

Paragraph (new 1)

109. In line with its decision at the twelfth session that
the conditions for use of methods of procurement other
than tendering should be set forth in the individual articles
dealing with those other methods, the Working Group
agreed to the inclusion of the conditions for use of com
petitive negotiation in paragraph (new I).

110. There was general agreement with the thrust of
subparagraph (a). However, it was felt that the provision
was worded too broadly and could be interpreted to cover
a range of procurement situations in which it would be
more appropriate to use more competitive methods of pro
curement. It was agreed that the subparagraph needed to be
reformulated in order to emphasize more clearly that the
goods must be of a special nature or particularly technically
complex in order to justify resort to competitive negotia
tion.
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111. It was proposed that subparagraph (b) should be
modified in order to make it clearer that urgency was a
ground for using competitive negotiation only when engag
ing in tendering proceedings was impossible. In that vein,
it was suggested that specific reference might be made to
circumstances in which it was impossible to follow the
solicitation procedures set forth in article 12. It was de
cided that such a modification was unnecessary as
subparagraph (b) already implicitly referred to specific as
pects of tendering such as the procedures inarticle 12. The
Working Group did agree, however, that the subparagraph
should limit the use of competitive negotiation on the
ground of urgency to cases of urgency that were unforesee
able and did not result from the dilatory conduct of the
procuring entity.

112. A question was raised as to the necessity of retaining
the words "except where the contract includes the produc
tion of goods in quantities sufficient to establish their com
mercial viability or to recover research and development
costs" at the end of paragraph (c). It was agreed that the
words should be retained because they were meant to en
sure that the contract to be entered into by the procuring
entity was for genuine research and not for commercial
purposes. The Working Group adopted the paragraph un
changed.

113. It was observed that subparagraph (d) as currently
formulated limited resort to competitive negotiation in
cases of procurement involving national defence or na
tional security aspects only to those cases in which secrecy
was required. It was suggested that such an approach was
too narrow because there might be cases of procurement
involving national defence or security considerations, but
not necessitating secrecy, in which the procuring entity
would regard competitive negotiation as the most appropri
ate method of procurement. Misgivings were expressed as
to the proposed broadening of the scope of subparagraph
(d) out of a concern that it could result in the inappropriate
avoidance of tendering proceedings in cases in which na
tional defence or security considerations were peripheral.
After deliberation, the Working Group accepted the pro
posal to remove the reference to secrecy and to refer only
to national defence and security. It was felt that such an
approach would broaden the possibility of application of
the Model Law.

114. A question was raised as to whether the inclusion of
national defence and security considerations as a ground
for the use of competitive negotiation was consistent with
the provision in article 1(2) that excluded application of the
Model Law to procurement involving national defence or
security, except and to the extent indicated by the procur
ing entity. In particular, a concern was expressed that the
juxtaposition of the two provisions might result in confu
sion as to whether the Model Law was generally applicable
to national defence procurement. The Working Group
noted that article 1(2), which dealt with the scope of appli
cation of the Model Law, permitted the procuring entity to
apply the Model Law to procurement involving national
defence or security. As such, the reference in subparagraph
(d) to national defence or security did not relate to the
scope of application of the Model Law, but rather permit
ted a procuring entity, once it had decided to apply the

Model Law, to use competitive negotiation. It was agreed
that the formulation of subparagraph (d) should be re
viewed in order to see whether it would be possible to
make the relationship between subparagraph (d) and article
I(2) clearer, perhaps by adding to subparagraph (d) a cross
reference to article 1(2). It was further agreed that the com
mentary should indicate that national defence and security
considerations had been added as a ground for competitive
negotiation in order to encourage as broad an application of
the Model Law to national defence and security procure
ment as possible.

115. A proposal was made to modify subparagraph (e) so
as to provide that when competitive-negotiation proceed
ings were engaged in on the grounds of unsuccessful ten
dering proceedings, the resultant procurement contract
should not be for a higher price than the price offered in the
tendering proceedings and that the contractual terms of the
procurement contract should remain the same. The pro
posal was not accepted as it was felt to unduly restrict the
procuring entity. Moreover, questions were raised as to the
practicability of such an approach, in particular because
prices might rise during the period of time between the
termination of the unsuccessful tendering proceedings and
the commencement of the competitive-negotiation proceed
ings. The suggestion that an inflation factor could be added
to address that possibility failed to attract support. It was
agreed that subparagraph (e) should be retained along its
current lines and that the reference to circumstances in
which engaging in new tendering proceedings was unlikely
to result in a procurement contract was a sufficient safe
guard against abusive resort to competitive negotiation.
The Secretariat was requested to examine subparagraph (e)
in order to determine whether any changes would have to
be made in view of the earlier decision of the Working
Group concerning the right of the procuring entity to reject
all tenders when a selected contractor or supplier failed to
reconfirm its qualifications.

116. As in the discussion of other provisions of the
Model Law containing references to the procurement regu
lations, the appropriateness and effect of the reference to
the procurement regulations in subparagraph (f) was ques
tioned in view of the discretion given to enacting States by
article 4 as to whether to issue procurement regulations.
The need for consideration of that question with respect to
subparagraph (f) was obviated by the decision of the Work
ing Group to delete the subparagraph on the ground that
request-for-quotation proceedings were a more competitive
and therefore more appropriate method of procurement for
low-value procurement than the more complex and secret
method of competitive negotiation.

Paragraph (new 1 bis)

117. It was agreed that, in view of the decision not to
retain paragraph (new 1) (/), there was no need to retain
paragraph (new 1 bis).

Paragraph (1)

118. .It was brought to the attention of the Working Group
that the procurement laws of some States provided that in
negotiation proceedings the procuring entity should require
that all participating contractors and suppliers should, by a
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fixed date at the latter stages of the procurement proceed
ings, make what is their "best and final offer" (BAFO) and
that the selection of a contractor or supplier should be based
on those final offers. It was suggested that such a procedure
would inject discipline and competition into the negotiation
proceedings and that consideration should be given to in
cluding it in paragraph (1). Reservations were expressed,
however, to including a general requirement of a BAFO
procedure. While it was recognized that in some circum
stances such a procedure might be helpful, there was a dan
ger that it might in some cases unduly restrict the negotiating
power of the procuring entity and limit its ability to obtain
the best value. The concern was also expressed that a BAFO
procedure might have the unintended effect of fostering col
lusion among contractors or suppliers. In view of the fore
going considerations, the Working Group agreed that the
Model Law should provide for a BAFO procedure, but that
its use should be left to the discretion of the procuring entity.
The Working Group also expressed its understanding that
the concept of a BAFO referred not just to price, but to tech
nical and all other aspects of an offer as well. It was agreed
that the commentary should discuss factors to be considered
by a procuring entity in determining whether to use a BAFO
procedure. The Working Group adopted the text of para
graph (1), subject to the addition of the BAFO procedure.

Paragraph (2)

119. The Working Group accepted a proposal to add the
word "clarifications" to the list of elements of information
referred to in paragraph (2). Subject to that change, the
Working Group adopted the paragraph.

Paragraph (3)

120. A view was expressed that it was not clear whether
paragraph (3), as currently formulated, in particular the ref
erence to "any third person", only prohibited the disclosure
of information by the procuring entity and by participating
contractors and suppliers to persons not involved in the
competitive negotiation proceedings. In particular, a con
cern was expressed that the paragraph might be interpreted
as not prohibiting the sharing of information on the nego
tiations by participating contractors and suppliers. While it
was recognized that the procuring entity might ordinarily
be more tempted to share information with a particular con
tractor or supplier about its negotiations with another con
tractor or supplier than competing contractors and suppliers
might be to share information among themselves, it was
noted that the danger existed of collusion among participat
ing contractors or suppliers. It was agreed that the restric
tion in paragraph (3) on disclosure of information by par
ticipants in the proceedings to any third person was in
tended to cover sharing of information among contractors
or suppliers as well as disclosure by a procuring entity to
a contractor or supplier of information concerning negotia
tions with another contractor or supplier. It was suggested
that the intended meaning of the paragraph could be made
clearer by referring to "any other person" or to "any other
contractor or supplier or any third person", instead of
merely referring to "any third person".

121. It was suggested that the restriction on disclosure of
information was too broadly formulated and might there
fore conflict with legislation found in some States concern-

ing access to information and that only the disclosure of
"confidential" information should be restricted. In support
of the existing formulation, it was stated that the need to
protect confidentiality in competitive.negotiation proceed·
ings meant that, in particular during the negotiations, no
third party should have the right to information about the
negotiations between the procuring entity and a contractor
or supplier. It was pointed out that, in States with access
to-information legislation, such legislation would resolve
any conflict with the Model Law. According to that view,
the extent to which information should be made public was
dealt with adequately in paragraph (4). The Working
Group agreed with the basic thrust of the existing text, but
at the same time recognized that it would be useful to at·
tempt to restrict somewhat its scope to the type of informa
tion that was meant to be protected. That information con
cerned technical and price aspects of the negotiations and
did not concern matters which might usefully be revealed
without prejudicing the proceedings such as the identity of
participating contractors and suppliers. As to the exact
manner of reformulating paragraph (3), the proposal to add
the word "confidential" did not gain support because there
was a concern that it would raise complicated questions as
to what information was confidential, particularly in view
of the fact that paragraph (3) provided that the negotiation
process as a whole was confidential. It was agreed that
specific reference could be made to technical and price
information, as well as to other market information. It was
also suggested that additional clarity could be achieved by
making it clear that paragraph (3) referred to the time prior
to the termination of the competitive-negotiation proceed
ings, while paragraph (4) involved the disclosure of infor
mation following the termination of the competitive
negotiation proceedings.

122. The Secretariat was requested to revise paragraph
(3) with a view to reflecting the deliberations and decisions
of the Working Group.

Paragraph (4)

123. It was agreed to defer consideration of record re
quirements for competitive-negotiation proceedings until
the consideration by the Working Group of an omnibus
provision governing record requirements generally.

Article 34 bis

Request for quotations

Paragraph (J)

124. It was proposed that the reference to the types of
goods for which request for quotations might be appropri
ate should be modified to include a reference to goods
which were readily identifiable or available at list prices in
order to make it clear that reference was being made to
goods for which there was a market. It was observed that
the term "list price" was not sufficiently precise. The
Working Group agreed with the thrust of the proposal and
requested the Secretariat to examine the specific manner in
which it might be implemented.

125. A view was expressed that the appropriateness and
effect of setting in the procurement regulations the amount
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below which request-for-quotations proceedings might be
engaged in needed to be reconsidered in view of the fact
that article 4 made issuance of procurement regulations
discretionary. It was pointed out that, according to the
approach taken in some legal systems, a failure on the part
of the enacting State to issue procurement regulations
would mean that procuring entities would not be able to
engage in request-for-quotations proceedings. It was noted
that the effect of a failure by an enacting State to promul
gate procurement regulations was raised with respect to
other provisions of the Model Law and that the Working
Group had decided to consider the matter further in a
general manner.

126. A suggestion was made that the commentary should
indicate that procuring entities using this method of pro
curement should take the steps necessary to ensure that
standardized goods being procured met the required quality
standards.

Paragraph (2)

127. The Working Group adopted the text of paragraph
(2) without change. .

Paragraph (3)

128. The Working Group considered whether paragraph
(3) should require the procuring entity to obtain quotations
from a specified minimum number of contractors or
suppliers. While the Working Group recognized that set
ting a minimum number, as was done in the draft under
consideration, had the advantage of clarifying the obliga
tions of the procuring entity, it was generally agreed that
setting a rule for all cases would be unworkable. This was
because there might be instances in which the procuring
entity would not be able to obtain quotations from the
minimum number, for example, when less than the mini
mum number of contractors or suppliers were available to
meet the procuring entity's needs. In an attempt to find an
approach that would be flexible, while still preserving
some of the benefit of referring to a minimum number, it
was agreed to require the procuring entity to obtain quota
tions from as many contractors as practicable, and from at
least three if possible.

129. A question was raised as to the necessity of retaining
in the final sentence the prohibition against negotiation. It
was suggested that that sentence might be deleted because
the use of negotiation in the context of request for quota
tions took place in practice. The prevailing view was that
the prohibition against negotiation should remain in place
because it was an important element of this method of·
procurement. It was also agreed that negotiation should be
prohibited because the Model Law provided other methods
of procurement that dealt sufficiently with the need that the
procuring entity might have to use negotiation in procure
ment.

Paragraph (4)

130. It was proposed that the term "lowest priced respon
sive quotation" should be used instead of the term "lowest
price" to ensure that the procuring entity was not obligated
to accept the lowest quotation if that quotation was not

ot~erwise responsive. The need for such flexibility might
arIse, for example, where a contractor or supplier quoting
the lowest price could not promise to deliver the goods
within the required period of time. The Working Group
accepted the proposal. It was also pointed out that the CUf

rent formulation might have the unintended effect of sug
gesting that the procuring entity was obligated to accept the
lowest quotation, even if that quotation was too high. It
was suggested that this could be clarified by making it
clear that the procuring entity was obligated to accept the
lowest responsive quotation only if an award was in fact
made.

131. The view was expressed that paragraph (4) in its
current form would leave the procuring entity no choice
but to accept the lowest quoted price, even if it was quoted
by a contractor or supplier that the procuring entity knew
to be unreliable. In order to avoid tying the hands of the
procuring entity in such a manner, it was suggested that the
word "responsible" be inserted before the words "contrac
tor or supplier". The need for such an amendment was
questioned on the ground that request-for-quotations pro
ceedings allowed the procuring entity to verify the reliabil
ity of contractors and suppliers prior to requesting quota
tions from them. The Working Group recognized, however,
that there might be circumstances in which a procuring
entity only discovered the unreliability of a contractor or
supplier after it had received the lowest quotation from that
contractor or supplier. It was agreed that, in such a case, as
well as when the procuring entity was limited to lists or
rosters of contractors or suppliers, the procuring entity
should be able to reject the lowest quotation if it came from
an unreliable contractor or supplier. As to the precise draft
ing, the word "qualified" was suggested as an alternative to
the word "responsible", but was objected to on the ground
that it might tend to diminish the informality of request-for
quotations proceedings. Objections were also raised to a
proposal to use the word "competent". The Secretariat was
requested to find a formulation that would take into ac
count the reliability of the contractor or supplier.

132. A question was raised whether the term "lowest
price" included elements other than the cost of the goods
themselves, such as transportation and insurance charges. It
was suggested that the use of the term could be understood
in the context of the evaluation of the quotations by the
procuring entity to determine which quotation would have
to be selected in order to enable the procuring entity to
obtain the goods it was procuring at the lowest total cost
and that the question raised was of a drafting nature. The
Secretariat was requested to consider whether the question
of which elements were to be included in the price was also
relevant to other methods of procurement and, if so,
whether there might be a need to include a definition of
"price" in article 2. It was also suggested that, to the extent
it did not raise matters of substance, the question of the
components of price could be left to the commentary.

Paragraph (5)

133. It was agreed to defer consideration of record re
quirements for request-for-quotations proceedings until the
consideration by the Working Group of an omnibus provi
sion governing record requirements generally.
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Article 35

Record of single source procurement

Paragraph (new 1)

134. In line with its decision at the twelfth session that
the conditions for use of methods of procurement other
than tendering should be set forth in the individual articles
dealing with those other methods, the Working Group
agreed to the inclusion of the conditions for use of single
source procurement in paragraph (new 1). Concomitantly,
it was agreed that the title of the article would read "single
source procurement".

135. A view was expressed that the reference to a large
number of circumstances in which single source procure
ment would be available risked increasing the extent of
overlap between the conditions for use of different methods
of procurement and that some of the conditions for use of
single source procurement were of doubtful utility and
could therefore be deleted. In response, it was stated that
article 7(3), which established an order of preference
among methods of procurement other than tendering, dealt
adequately with the possibility of overlap.

136. It was proposed that subparagraph (a) should be
deleted on the ground that the low value of a procurement
should not justify resort to single source procurement. It
was pointed out that the provision failed to establish an
obligation to seek an advantageous price and that the
Model Law provided for a more competitive method that
could be used for low-value procurement, namely, request
for quotations, and that that method could be used with
little additional effort. In view of the foregoing, it was
agreed to delete subparagraph (a).

137. It was agreed to retain subparagraph (b) in its cur
rent form. However, a question was raised as to the rela
tionship between the subparagraph and the practice in some
States of requiring licences.

138. As regards subparagraph (c), the view was expressed
that urgency should not be available as a ground for resort
to single source procurement when the condition resulting
in the urgency was foreseeable and could have been
avoided, or was due to the dilatory conduct of the procur
ing entity, It was agreed that subparagraph (c) should be
modified in accordance with that view. It was further
agreed that, as currently formulated, subparagraph (c) was
not sufficiently distinguishable from urgency as a ground
for use of competitive negotiation pursuant to article 34
(new l)(b). Accordingly, the Working Group decided to
limit subparagraph (c) to catastrophic events. A view was
expressed that subparagraph (c) could be further restricted
by limiting the amount of a procurement that could be sin
gle-sourced to only what was needed until such time as a
more competitive method of procurement could be em
ployed,

139. A concern was expressed that subparagraph (d)
might, in the name of standardization, have the effect of en
couraging procuring entities, against their own interest, to
continue to procure the same types of goods or construction,
That would needlessly exclude the possibility of a competi-

tive procurement approach that might result in the procure
ment of more suitable goods and might reduce opportunities
to develop local production. In view of this concern, the
Working Group agreed that subparagraph (d) should be re
formulated to make it clear that it applied only when there
was no feasible alternative. The procuring entity should be
required to consider factors including whether the original
procurement was suitable, the size of the proposed procure
ment in relation to the original procurement, the reasonable
ness of the price and the suitability of alternatives to the
goods in question. A view was expressed that there was an
inconsistency between the words "must be procured" used
in subparagraph (d) and the words "may procure" used in
the opening words of paragraph (new 1).

140. The Working Group decided not to add proposed
subparagraphs (d bis) and (d ter). The text of subparagraph
(e) was adopted unchanged.

141. It was agreed to modify subparagraph (f) in line with
the modification that had been agreed to with respect to
article 34 (new l)(d). It was suggested that the commentary
should indicate that the purpose of including subpara
graph (f) was to facilitate the application of the Model
Law to procurement involving national security or national
defence.

142. As regards sUbparagraph (g), a view was expressed
that the availability of socio-economic factors as a ground
for single source procurement would increase significantly
the risk of abusive resort to single source procurement.
According to that view, a State that wished to promote
socio-economic policies could do so effectively through
tendering proceedings, which were competitive and open to
public scrutiny, and therefore more likely to result in an
effective use of public funds. In response, it was stated that
States generally would be reluctant to forego completely
the right to use single source procurement for socio
economic reasons. Invariably Governments encountered
special situations in which there were compelling socio
economic and political reasons for awarding a procurement
contract without any type of competitive procedure. That
might be the case, for example, when a production facility
employing a very large proportion of the working popula
tion in a particular area was in danger of closing down,

143. In view of the foregoing considerations, the Work
ing Group agreed that the Model Law should have a safety
valve provision along the line's of subparagraph (g) for
exceptional situations, but that certain procedures had to be
included to ensure transparency. It was noted that the
Working Group had agreed to avoid the use of the term
"socio-economic" in article 28 because of its vague nature
and that for similar reasons it should be avoided in
subparagraph (g) (see paragraph 34 above), The following
reformulation of subparagraph (g) was proposed:

"(g) where procurement from a particular contractor
or supplier is necessary in order to promote a policy
specified in article 28(7)(c)(iii) and approval is obtained
following public notice and adequate opportunity to
comment",

The Working Group found the proposed reformulation
acceptable, subject to the addition. of the following lan-
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guage intended to make clear the exceptional nature of
subparagraph (g):

". .. and procurement from no other contractor or
supplier is capable of promoting those policies".

144. It was agreed that reference to the circumstances
addressed by subparagraph (h) had become unnecessary in
view of the modification of subparagraph if) and that
subparagraph (h) could therefore be deleted.

145. Doubts were expressed as to the advisability of re
taining subparagraph (i). In particular, the view was ex
pressed that the provision might preclude the use of com
petitive methods of procurement by permitting a procuring
entity to award a procurement contract to a contractor or
supplier willing to build or acquire special facilities or
capacity, without requiring the procuring entity to deter
mine whether any other contractors or suppliers would be
willing to do the same and perhaps at a better price. It was
further suggested that in those cases in which there actually
was only one contractor or supplier capable of meeting the
procuring entity's needs, subparagraph (i) was unneces
sary. It was therefore agreed to delete subparagraph (i).

Paragraph (new 1 bis)

146. It was agreed to delete paragraph (new 1 his) as a
consequence of the deletion of subparagraph (new l)(a).

Paragraphs (1) and (2)

147. It was agreed to defer consideration of record re
quirements for single source procurement proceedings until
the consideration by the Working Group of the possibility
of an omnibus provision governing record requirements for
all methods of procurement. A question was raised whether
there might be any procedural requirements relating to
single-source-procurement proceedings, beyond record
requirements, that might usefully be addressed in the
Model Law. In response it was suggested that inclusion of
additional procedural detail might raise the risk of over
complicating the Model Law.

11. Discussion of draft articles 36 to 42 of the Model
Law on Procurement

(A/CN.9/WG.V/WP.27)

148. For the purpose of its consideration of the review of
acts and decisions of, and procedures followed by, the pro
curing entity under the Model Law, the Working Group
had before it a report by the Secretariat (NCN.9/WG.V/
WP.27) outlining three possible approaches to the treat
ment of the question of review proceedings. The first ap
proach was to prepare provisions intended to be adopted by
an implementing State as an integral part of the Model
Law. Draft articles 36 to 42 were presented to the Working
Group for its consideration of that approach. The second
approach was to prepare provisions dealing with review,
but to intend those provisions to have a function different
from that of the main body of the Model Law in that arti
cles 36 to 42 would serve as guidance to implementing
States in evaluating the sufficiency and effectiveness of
their review procedures. The provisions would contain all
of the elements considered by the Commission to be essen-

tial components of a sufficient and effective means of re
view. Under the third approach, the Model Law on Pro
curement would not contain provisions of a legislative
nature on review. Rather, the adoption of the Model Law
by the Commission would be accompanied by an expres
sion by the Commission of the necessity for an effective
means of review, in the form of a recommendation to
States setting forth the elements that it considered essential.
A possible formulation for such a recommendation was
presented to the Working Group.

149. The Working Group commenced its consideration of
the question of review with a discussion of the three pos
sible approaches. In support of the first approach, it was
stated that the effectiveness of the Model Law as a bench
mark of good procurement practice, both for States with
procurement legislation in place and for States without
such legislation, would be diminished if the Model Law did
not contain minimum provisions on review of the type
proposed in articles 36 to 42. However, objections were
expressed with regard to the first approach because of the
fact that review procedures touched on fundamental con
ceptual and structural aspects of diverse legal systems and
systems of State administration, thereby rendering difficult
the formulation of review provisions designed for universal
application. As to the second approach, a view was ex
pressed that it was not clear to what degree that approach
differed from the third approach. The utility of the third
approach was questioned on the ground that a mere recom
mendation would not be a sufficiently effective means of
ensuring that States enacting the Model Law would also
provide for the necessary review procedures. It was pointed
out that the issuance by the Commission of a recommenda
tion, which the Secretariat had proposed to be modelled
after a Directive adopted by the Council of the European
Communities (EC) dealing with review in cases covered by
EC directives relating to procurement, would be less effec
tive than the issuance of the directive by the Council of EC.
That difference was due in particular to the fact that the EC
directive was subject to the EC enforcement machinery.
After deliberation, the Working Group decided to defer a
decision on which of the three approaches to adopt until the
completion of its consideration of draft articles 36 to 42.

Article 36

Right to review

150. It was agreed that review provisions in the Model
Law should include a rule along the lines of article 36,
identifying generally the parties who would be entitled to
seek review. It was noted that such a rule, which was re
ferred to in some legal systems as a rule on standing, was
typically defined in relation to the interest of a party in, or
harm suffered from, an action of a governmental entity,
and that it did not concern the ultimate merits of substan
tive claims involved in an action. However, it was widely
felt that several of the key elements of the rule set forth in
article 36 were too broadly worded and would thus create
uncertainty as to the scope of the review procedures out
lined in the Model Law. In particular, the concern was
expressed that the reference to "any person" was not suf
ficiently precise, that the reference to the interest or injury
that a person was required to have in order to be entitled to
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seek review needed to be narrowed, that the reference to
unlawful acts or decisions of, or procedures followed by,
the procuring entity was too broad and might therefore
encompass certain aspects of the procurement proceedings
that should not give rise to private remedies, and that the
permissibility of review at any stage of the procurement
proceedings or after termination of the procurement pro
ceedings left it unclear which aspects of the procurement
process were subject to article 36 and whether there were
any time limitations on review.

151. As to the manner in which reference should be made
to the parties whose claims for review would be admissi
ble, the Working Group agreed that, in place of referring to
"any natural or juridical person", article 36 should refer to
"any contractor or supplier". That term was preferable be
cause it was defined in article 2 and included would-be
contractors and suppliers. A question was raised as to the
implications of including a reference to nationality, in view
of the Working Group's decision at the eleventh session in
connection with article 11 to generally avoid references to
the nationality of contractors and suppliers so as to avoid
the need to define nationality. It was also suggested that the
reference to nationality might have the unintended effect of
suggesting that foreign contractors and suppliers had a
right to challenge a procuring entity's decision to restrict
participation in procurement proceedings to domestic con
tractors and suppliers. In response, it was pointed out that
the reference to nationality in article 36 was for the purpose
of excluding nationality as a p.;erequisite for standing and
that therefore it did not need to be defined and should not
be related to the right of a procuring entity under the Model
Law to engage in a whoJly domestic procurement proceed
ing. It was agreed that there would be no reference to na
tionality.

152. Differing views were expressed as to the type of act,
decision or procedure on the part of the procuring entity
that would give a contractor or supplier standing to com
plain. According to one view, the current reference to "an
unlawful act or decision of, or procedure foJlowed by, the
procuring entity" was satisfactory because it did not limit
the right of a contractor or supplier to seek review on the
basis of the nature of the act, decision or procedure in
question. According to that view aJl actions of the procur
ing entity should be subject to review, and contractors and
suppliers should not be precluded from seeking review on
the basis of the nature of the act complained of. It would
then be left to the reviewing body to determine in indi
vidual cases the merit of claims for review. The prevailing
view, however, was that the extent to which the provisions
of the Model Law gave rise to the right to review and to
remedies needed to be narrowed because not aJl of the
provisions of the Model Law imposed obligations which, if
unfulfilled by the procuring entity, should properly be re
garded as giving rise to a private right to review on the part
of an aggrieved contractor or supplier.

153. It was noted that some provisions of the Model Law
imposed a duty on the procuring entity to take a particular
action or follow a particular procedure, while other provi
sions left matters to the discretion of the procuring entity.
It was agreed that that distinction between duty and discre
tion and, when a duty was imposed, the purpose of that

duty, should serve as the basis for distinguishing between
provisions that gave rise to a private right to review and
those that did not. According to that approach, provisions
obligating the procuring entity to exercise discretion would
not give rise to private remedies, except to the extent that
the procuring entity failed to exercise discretion at all or
exercised it in an arbitrary fashion. Furthermore, there were
some provisions involving the procuring entity's discretion
that in no case should give rise to a private remedy. Thus,
according to the approach agreed upon by the Working
Group, the provisions of the Model Law dealing with
qualification and selection of contractors and suppliers
imposed duties on the procuring entity that gave rise to a
private right to review, while provisions such as article 7,
concerning the selection by the procuring entity of a
method of procurement, and article 3 his, concerning the
relationship between the Model Law and international ob
ligations of the enacting State, related to discretionary
matters that were aimed at the general public interest and
therefore not to be regarded as establishing any private
rights. It was further agreed that review and remedies for
breach of the duties imposed on the procuring entity with
respect to the maintenance of records of procurement pro
ceedings could only be properly discussed when the Work
ing Group had decided upon the purpose and content of
those records.

154. Several proposals were made as to the precise man
ner of indicating in the Model Law the provisions that
imposed duties the breach of which would give rise to a
cause of action. One proposal, based on the legislative
drafting approach used in some States, was that article 36
should simply refer to the breach by the procuring entity of
duties imposed by the Model Law. Another proposal, based
on the legislative drafting approach used in some other
States, was to include in the Model Law a list of the articles
which imposed duties the violation of which would give
rise to a cause of action. A concern was expressed that the
risk inherent in such a list was that some provisions might
be overlooked. Another difficulty cited with respect to such
a list was that in some legal systems it might be regarded
as improperly mixing substantive rules with questions of
standing. It was pointed out, however, that, at least in those
States in which the use of such a list was familiar, such an
approach might be less likely to conflict with existing pro
cedural rules of the general administrative law. In order to
accommodate both types of approaches, it was suggested
that the Model Law should present the alternatives to en
acting States and permit them to adopt the more suitable
approach. This could be done either by presenting the alter
natives in the Model Law or by retaining only the simple
rule in the text of the Model Law and setting forth the list
of provisions giving rise to remedies in the commentary,
with an indication that an enacting State could, if it so
wished, incorporate the list into the text of the Model Law.

155. Yet another suggestion was that in the various sec
tions of the Model Law where it was deemed appropriate
to provide for remedies, in particular the sections on quali
fication and selection of contractors and suppliers, provi
sions could be included to indicate that those sections gave
rise to private remedies, and that it might then be possible
to leave procedural matters to be solved according to the
applicable general administrative law of the enacting State.
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It was suggested that such an approach would have the
advantage of focusing on substantive rules on the right to
review and remedies in the specific context of procure
ment, something that could not be done through the general
administrative law of the enacting State, thereby avoiding
encroachment into general areas of administrative law.

156. In line with the Working Group's decision that the
right to review should concern only certain provisions of
the Model Law, in particular qualification and selection of
contractors and suppliers, it was agreed that the notion of
interest or injury that a person would be required to have
in order to be entitled to seek review should be linked to
the actual or potential loss or damage suffered when the
procuring entity violated duties established in those provi
sions. Concomitantly, actual or potential loss suffered as a
result of a breach of provisions that granted the procuring
entity discretion should be excluded from that notion.

157. As to the stage at which review may be sought, a
question was raised whether article 36 was intended to
cover actions of the procuring entity taken prior to the
commencement of the procurement proceedings. The spe
cific example cited concerned the exclusion by the procur
ing entity of a contractor or supplier from a list or roster of
contractors or suppliers maintained by the procuring entity
independently of any particular procurement proceedings.
A question was also raised as to whether article 36 might
be interpreted as referring not only to review related to the
procurement proceedings, but also to review in connection
with disputes related to the performance of the procure
ment contract. In response to those questions, it was noted
that article 36 was intended to refer only to aspects of
procurement proceedings addressed in the Model Law and
that this should be made clear.

158. After deliberation, the Working Group requested the
Secretariat to revise article 36 to reflect the discussion and
decisions of the Working Group, including the decision to
provide for the alternative methods referred to in paragraph
154, above, of listing or referring to the duties the breach
of which would give rise to remedies.

Article 37

Review by procuring entity or by approving authority

Paragraph (1)

159. The view was expressed that it was inappropriate for
the Model Law to provide that review should in the first
instance be before the procuring entity or the approving
authority. According to that view the likelihood that a pro
curing entity or an approving authority would overturn its
own earlier decision was low and therefore, in view of the
costs and time involved in pursuing such a path, the proce
dure envisaged in article 37 should not be required by the
Model Law. It was also stated that the procedure in article
37 would contradict legislation in some States which gave
aggrieved parties direct access to judicial review. The pre
vailing view, however, was that the basic approach in para
graph (1) was useful and should be retained. It was felt to
be desirable to give the procuring entity an opportunity to
reconsider a decision because there might be many cases in

which a procuring entity would of its own accord be will
ing to correct mistakes that had been made. Such an ap
proach was commonly used and would avoid unnecessarily
burdening the judiciary with cases that might have been
resolved by the parties themselves. It was also pointed out
that without such a procedure aggrieved contractors and
suppliers that did not wish to pursue judicial or other meth
ods of review would be left without any avenue of review.
A suggestion that initial review by the procuring entity or
the approving authority be made discretionary did not re
ceive support.

160. The Working Group noted that the opening words of
paragraph (1) ("Unless the procurement contract has al
ready entered into force"), as well as paragraph (3), had
been placed within square brackets in order to invite the
Working Group to consider whether those provisions,
which provided that the competence of the procuring entity
or the approving authority to hear a complaint ceased upon
the entry into force of the procurement contract, should be
retained. It was also noted that the Secretariat had indicated
that the underlying policy of those provisions was that,
once the procurement contract entered into force, there
were no corrective measures that the head of the procuring
entity or of the approving authority could usefully require
(apart from compensation), unless annulment of the pro
curement contract was authorized at that stage of the re
view process.

161. The Working Group recognized that there might be
cases in which it would be appropriate for a procurement
contract that had entered into force to be annulled. This
might be the case, for example, where a large contract was
awarded to a particular contractor or supplier as a result of
fraud. However, it was generally felt that annulment of
procurement contracts was particularly disruptive to the
procurement process and generally not in the public inter
est and should therefore not be provided for in the Model
Law. Instances in which annulment was appropriate would
be dealt with adequately by the applicable contract or
criminal law. It was agreed that the commentary should
indicate that the lack of provisions in the Model Law on
annulment did not preclude the availability of annulment
under other bodies of law. Accordingly, no objections were
raised to the retention of the text within square brackets at
the beginning of paragraph (1).

Paragraph (2)

162. Support was expressed for the notion of limiting the
period of time during which review before the head of the
procuring entity or of the approving authority would be
available. At the same time, it was pointed out that the
length of that period of time might be determined accord
ing to the nature of the remedy being sought. For example,
it would not be necessary to subject a claim for compensa
tion for costs incurred in preparing a tender to a tight time
limitation, whereas such a limitation would be appropriate
where the remedy involved suspension of the procurement
proceedings.

Paragraph (3)

163. The Working Group adopted the concepts in para
graph (3).
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Paragraph (4)

164. A question was raised as to whether the proposed
20-day deadline would provide the head of the procuring
entity or of the approving authority with a sufficient
amount of time to conduct any needed investigations prior
to the issuance of the written decision. This might particu
larly be a problem when large bureaucracies were in
volved. It was proposed that the provision be modified to
refer to 20 working days, which would at least resolve any
uncertainty as to the effect of holidays and weekends.
Another proposal, which did not receive support, was that
the procuring entity should be permitted to issue an oral
decision within a short period of time, with a longer pe
riod of time permitted for the written decision. The Secre
tariat was requested to consider the question of the time
limit further in view of the discussion by the Working
Group.

165. In the discussion of paragraph (4), the question arose
whether the head of the procuring entity or of the approv
ing authority should be required to suspend the procure
ment proceeding upon receipt of a petition for review. A
concern was expressed that such a requirement would be
disruptive of the procurement proceedings and might invite
abusive practices such as frivolous complaints by contrac
tors and suppliers aimed at forcing payments from a pro
curing entity that wished to avoid disruption of the pro
curement proceedings. At the same time, it was recognized
that some provision on suspension might be appropriate in
order to preserve the legitimate rights of aggrieved contrac
tors and suppliers. The Working Group noted that possible
issues relevant to the content of a provision on suspension
included the identity of the issuer of the suspension, the
elements that would have to be established in order to
obtain a suspension, the duration of the suspension and
which aspects of the procurement proceedings were to be
suspended. The Working Group noted that article 41 dealt
with suspension of procurement proceedings and decided
to defer further discussion of suspension until its considera
tion of that article.

166. Misgivings were expressed about the reference in
paragraph (4)(b) to the granting of compensation by the
head of the procuring entity or of the approving authority.
In particular, the concern was raised that such compensa
tion payments were open to abuse. It was also pointed out
that the procuring entity or approving authority might in
many cases not have the authority to make such payments
and that the feasibility of such an approach might depend
upon the size of the entity in question and whether it had
within itself a quasi-independent review body. The view
was expressed that in order to avoid those problems the
power to grant compensation should be vested in a court or
other independent body. An opposing view was that the
reference to payment of compensation could be retained
because there was nothing inherently wrong in permitting
the head of the procuring entity or of the approving author
ity to compensate aggrieved contractors or suppliers. Such
an approach would avoid unnecessary litigation. It was
further pointed out that subparagraph (b) was permissive
and that it would therefore be left to the financial and
budgetary controls of the enacting State to determine
whether such direct compensation was appropriate. It was

proposed that subparagraph (b) be modified to emphasize
the exceptional character of such payments. Another pro
posal was that an independent body should be charged with
the responsibility of recommending to the head of the pro
curing entity or of the approving authority whether to pay
compensation.

167. The Working Group agreed that the Model Law
should enable the head of the procuring entity or of the
approving authority to pay compensation. However, it was
also agreed that that did not necessitate a mention of such
compensation in the Model Law.

Paragraph (5)

168. It was suggested that consideration should be given
to including in paragraph (5) a provision requiring the
automatic referral of a petition for review to the next level
of review upon an unfavourable decision by the head of the
procuring entity or of the approving authority. The Work
ing Group adopted the concepts in paragraph (5).

Paragraph (6)

169. The Working Group adopted the concepts in para
graph (6).

Article 38

Administrative review

170. The Working Group noted that article 38 provided
for hierarchical administrative review and that States where
hierarchical administrative review against administrative
actions, decisions and procedures was not a feature of the
legal system might choose to omit article 38 and provide
only for judicial review (article 40). It was proposed that
this option should be expressed in the Model Law, either
by placing article 38 between square brackets or by adding
an appropriate footnote.

Paragraph (J)

171. As regards the reference to "a person" in the open
ing words of the paragraph, it was agreed that that refer
ence as well as any other reference in the article concern
ing the potential applicants for review should be aligned
with the decision of the Working Group on article 36 as
the general rule on standing (see paragraphs 150 to 158
above).

172. It was further agreed that paragraph (1) should in
clude a time-limit for submission of complaints that should
be sufficiently short so as not to adversely affect the
progress of the tendering proceedings. It was also agreed
that article 38 should require that notice of the complaint
be given to the procuring entity or the approving authority
so as to enable that body to carry out its obligation under
article 39(1) to notify all contractors and suppliers of the
complaint.

Paragraph (2)

173. Concerns were expressed that the opening words
that empowered the review body to grant one or more of
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the remedies listed in subparagraphs (a) through (h) would
not be acceptable to those States where review bodies did
not have that power but could merely make recommenda
tions. With a view to accommodating those concerns, it
was agreed that the words "may grant" should be replaced
by the words "may [grant] [recommend]".

174. The list of possible remedies was found to be too
narrow in one respect and too wide in another respect. It
was agreed that the possibility of dismissing the complaint
should be expressly listed as one of the possible measures
of the review body. It was also agreed that subparagraph if)
should be deleted, in line with the earlier decision of the
Working Group that annulment or setting aside of a pro
curement contract after its entry into force should not be
envisaged in the Model Law but left to other branches of
law (e.g., contract law or criminal law).

Paragraphs (3) and (4)

175. The Working Group adopted the concepts in para
graphs (3) and (4).

Article 39

Certain rules applicable to review proceedings under
article 37 [and article 38]

Paragraph (l)

176. A suggestion was made that the procuring entity or
the approving authority should be required to carry out its
duty of notification under paragraph (1) promptly after
having received notice of a complaint under article 37.

Paragraph (2)

177. Various concerns were expressed with regard to
variants A and B of paragraph (2). Variant A was regarded
as inappropriate, in view of the decision of the Working
Group relating to annulment of the procurement contract
(see paragraph 161). Another concern was that variant A
was drafted in a way that would unjustifiably preclude the
successful contractor or supplier from participating in the
review proceedings. Yet another concern was that the
words "by a person" were not consistent with the decision
of the Working Group on the general rule of standing in
article 36.

178. As regards variant B, one concern was that the first
sentence was too embracing in that it might allow contrac
tors or suppliers with frivolous claims to participate in the
review proceedings. Another concern was that the first
sentence did not sufficiently specify the category of per
sons in relation to the type or stage of procurement pro
ceedings affecting their interests.

179. Yet another concern was that the right to participate
in review proceedings was a basic right that should not be
curtailed by the Model Law. It would be contrary to such
a basic right if the review body were empowered, as was
apparently done by the second sentence, to take a final
decision on whether an aggrieved party could participate in
the review proceedings. Accordingly, a suggestion was
made that paragraph (2) should be deleted.

180. In the light of the above concerns, the Working
Group, after deliberation, agreed to retain as paragraph (2)
only the first sentence of variant B, subject to replacing the
words "claiming that its interests" by the words "whose
interests" and replacing the words "may request" by the
words "has a right". It was understood that the review body
would, on the basis of that provision, determine the ques
tion of the right to participate, like any other issue before
it, but that the decision would be subject to any administra
tive or judicial review provided for in the laws of the en
acting State.

Paragraph (3)

181. The Working Group adopted the concepts in para
graph (3).

Article 40

Judicial review

182. It was agreed that the words "a person" in the cha
peau of article 40 should be changed to read "any contrac
tor or supplier" in accordance with the earlier decision of
the Working Group with respect to similar wording in ar
ticle 36 of the Model Law.

183. A clarification was sought as to whether article 40
was intended to grant judicial review over procurement
decisions under the Model Law on an exclusive basis or
concurrent jurisdiction to the courts with the other admin
istrative bodies that were given the power of review under
articles 37 and 38 of the Model Law. It was replied that
article 40 provided for judicial proceedings and conferred
jurisdiction on the specified court or courts, and that it
specified the circumstances in which an action might be
commenced and that the existence of concurrent jurisdic
tion depended upon whether a State that had hierarchical
administrative review required exhaustion of that adminis
trative review.

184. It was proposed that the article should contain pro
visions on the nature and scope of judicial review that was
to be conducted by a court under the article. The provisions
could deal with such matters as whether the review by the
court would be a complete review of the administrative
action on the merits or whether the review would be re
stricted to errors of law on the part of the administrative
organ and whether the court would be empowered to sub
stitute its own decision for that of the administrative organ
or whether it was merely empowered to annul that deci
sion. It was stated that such provisions would be particu
larly useful in jurisdictions where judicial review of admin
istrative acts was less developed or not sufficiently refined
to take into account the specific characteristics of procure
ment proceedings.

185. In opposition, views were expressed that the Model
Law should not contain provisions on the nature and scope
of judicial review. It was stated that the matter would be
difficult to deal with in the Model Law a~ State practice on
the nature and scope of judicial review varied considerably
from country to country. It was suggested that the need for
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guidance to jurisdictions could be met by explanations
in the commentary to the Model Law or in notes to
article 40.

186. It was generally agreed that the article should be as
broad as possible in stating the right of any aggrieved con
tractor or supplier to bring an action before a court of law.
It was stated that judicial review was the most important
vehicle of redress in the Model Law. It was further ob
served that under many international conventions the
broadest possible access to courts by aggrieved parties was
guaranteed.

187. It was proposed that article 40 should contain only
the opening sentence and that the last sentence of the cha
peau and subparagraphs (a) through (d) should be deleted.
It was stated that that would ensure the broadest possible
access to the courts. The proposal was accepted.

Article 41

Suspension of procurement proceedings [and of
performance of procurement contract]

188. As regards the two approaches provided in article 41
as variant A and variant B, variant B was regarded as pref
erable to variant A, on the ground that it gave more discre
tion to the organ ordering the suspension. Such discretion
ary power was desirable since suspension of procurement
proceedings or of a procurement contract could in some
situations cause serious disruption to the proceedings and
hardship to the procuring entity and the public. It was
observed that suspension could for instance cause a delay
in the completion of a project.

189. A number of suggestions were made with regard to
the exercise of the power of suspension. One suggestion
was that the authority exercising the power of suspension
should be required to give reasons for its decision.
Another suggestion was that consideration should be
given to setting time-limits for the duration of a suspen
sion so as to avoid delays in procurement proceedings.
Yet another suggestion was that suspension might be bet
ter dealt with in respect of each level of authority exercis
ing powers of review. It was observed that, for example,
a decision of the firstreview authority not to exercise the
power of suspension might create problems for other
levels of review.

190. After discussion, it was felt that the issue of suspen
sion raised many issues which needed further considera
tion. It was decided to request the Secretariat to prepare a
note on the subject for the consideration of the Working
Group at its fourteenth session.

Article 42

Disciplinary, administrative or criminal responsibility of
procuring entity

191. A view was expressed that article 42 could be broad
ened so as to cover civil responsibility. The prevailing
view, however, was that the provision was unnecessary. It
was stated that the Model Law did not in any of its provi
sions affect rights under other laws. Given that situation
there was no need to state that review proceedings had no
effect on any disciplinary, administrative or criminal re
sponsibility that the procuring entity or officer might bear
under the law of the State.

192. The Working Group agreed to delete article 42.

Ill. Future plan of work, including preparation
of commentary

193. At the conclusion of the Working Group's delibera
tions on draft articles 28 to 42 of the Model Law, the Work
ing Group discussed its future plan of work, in particular, the
preparation of the commentary. It was recalled that the
Working Group, at its eleventh session, had endorsed its de
cision taken at the tenth session that the Model Law should
be accompanied by a commentary and that it had discussed
the possible functions and structure of the commentary with
out, however, taking a final decision with respect to such
function and structure (NCN.9/33I, paras. 13-16).

194. It was pointed out that the Working Group, during
its entire deliberations, had proceeded on the assumption
that the Model Law would be accompanied by a commen
tary, eventually to be adopted by the Commission. For
example, the Working Group had decided in respect of a
number of issues not to settle them in the Model Law but
to address them, sometimes with various options, in the
commentary so as to provide guidance to States in imple
menting the Model Law.

195. The Working Group reaffirmed its earlier decision that
the Model Law should be accompanied by a commentary. The
Working Group also decided to consider in detail at its next
session the possible function and structure of the commentary
as well as the timing and procedure of its preparation.

196. The Working Group noted that the fourteenth session
would be held in Vienna from 2 to 13 December 1991 and
requested the Secretariat to revise the Model Law in light of
the deliberations and decisions at the thirteenth session. It was
decided to hold the fifteenth session, subject to approval by
the Commission, from 22 June to 2 July 1992 in New York
rather than from 3 to 14 August 1992 as originally scheduled
and indicated in the report of the twenty-fourth session of the
Commission.
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INTRODUCTION

1. The Commission decided at its nineteenth session in
1986 to undertake work in the area of procurement as a
matter of priority and entrusted that work to its Working
Group on the New International Economic Order (A/41/17,
para. 243). The Working Group commenced its work at its

tenth session in October 1988. It devoted that session to
deliberations on the basis of a study of procurement pre
pared by the Secretariat that discussed possible objectives
of national procurement policies and that examined
national procurement laws and practices and the roles and
activities of various international institutions and devel
opment funding agencies in connection with procurement
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(AlCN.9/WG.V/WP.22). After completing its considera
tion of the study the Working Group requested the Secre
tariat to prepare a first draft of a Model Law on Procure
ment and an accompanying commentary taking into ac
count the discussions and decisions at the session (A/CN.9/
315, para. 125).

2. The first draft of articles 1 to 35 of the Model Law on
Procurement and the accompanying commentary prepared
by the Secretariat (NCN.9/WG.V/WP.24 and AlCN.9/
WG.V/WP.25) were considered by the Working Group at
its eleventh session in February 1990. The Working Group
agreed that the commentary would not be revised until after
the text of the Model Law had been settled and requested
the Secretariat to revise the first draft of articles I through
35 to take account of the discussion and decisions at its
eleventh session (AlCN.91331, para. 222). At the twelfth
session, the Working Group had before it the second draft
of articles 1 through 35 (AlCN.9/WG.V/WP.28) as well as
draft provisions on review of acts and decisions of, and
procedures followed by, the procuring entity (draft articles
36 through 42, contained in AlCN.9/WG.Y/WP.27). At
that session, the Working Group reviewed the second draft
of articles 1 through 27. It did not have sufficient time to
review draft articles 28 to 35, or the draft articles on re
view, and decided to consider those articles at its thirteenth
session.

3. The Working Group requested the Secretariat to revise
articles I through 27 to take into account the discussion
and decisions concerning those articles at the twelfth ses
sion (AlCN.91343, para. 229). The revision of those draft
articles, as well as the second draft of articles 28 through
35 (as those articles had appeared in AlCN.9/WG.VI
WP.28), is contained in the present document. In addition,
the present document contains several articles that have
been added to the Model Law to implement the decision of
the Working Group to add two methods of procurement to
those provided for in earlier drafts (those new articles being
articles 33 bis to 33 sexies, and article 34 bis, in the present
document). Draft provisions on review, consisting of
articles 36 through 42, are contained in NCN.9/WG.VI
WP.27.

4. At the twelfth session, the Secretariat was requested to
report to the thirteenth session on the treatment in national
procurement laws of competitive negotiation, one of the
methods of procurement other than tendering that the
Working Group had agreed the Model Law should allow
under certain conditions. That report on competitive nego
tiation is contained in NCN.9/WG.V/WP.31.

5. As indicated in NCN.9/WG.V/WP.28, paragraphs 4 to
7, in preparing the second draft of articles 28 through 35
(not including articles 33 bis to 33 sexies, and article 34
bis, in the present document), the Secretariat implemented
all deletions, changes and additions agreed upon by the
Working Group at its eleventh session. In addition, the Sec
retariat has incorporated within square brackets in those
articles proposals and suggestions made at that session but
in respect of which agreement was not reached. Such pro
posals and suggestions would not be retained in the text
unless the Working Group affirmatively decides to retain
or to modify them.

6. In revising articles 1 through 27 to take account of the
discussion and decisions of the Working Group at the
twelfth session, the Secretariat has, except where otherwise
indicated, implemented all deletions, changes and additions
agreed upon by the Working Group at the twelfth session.
A limited number of proposals and suggestions with re
spect to which decisions were not taken at the twelfth ses
sion, and which the Secretariat believes the Working Group
may wish to consider further, have been incorporated
within square brackets. The Working Group may wish to
consider that the present text of those articles will serve as
a preliminary draft of the Model Law to which future revi
sions would be made by the Working Group itself.

7. Throughout the present document, changes of and ad
ditions to wording that appeared in earlier drafts are in
italics, except in the case of headings to articles, all of
which are in italics as a matter of style. Deletions from
earlier drafts are indicated in the notes following each ar
ticle.

Preamble!

[WHEREAS the Government of this State considers it
desirable to regulate procurement of goods and construc
tion so as to promote the objectives ofP

(a) maximizing economy and efficiency in procure
ment;)

(b) fostering and encouraging participation in procure
ment proceedings by competent contractors and suppliers,
including, where appropriate, participation by competent
contractors and suppliers regardless of nationality, and
thereby promoting international trade;4

(c) promoting competition among contractors and sup
pliers for the supply of the goods or construction to be
procured;

(d) providing for the fair and equitable treatment of all
contractors and suppliers;

(e) promoting the integrity of, and fairness and public
confidence in, the procurement process; and

(f) achieving transparency in the procedures relating to
procurement,

[Be it therefore enacted as follows.p

IPursuant to AlCN.91343, para. 54, the statement of objectives of the
Model Law, which had been set forth in article 3 in earlier drafts, has been
placed in a preamble (see also note I under article 3).

'The exact structure and presentation of the preamble would depend on
the legislative drafting practice of the enacting State. The introductory
portion of the preamble and the enacting formula at the conclusion of the
preamble presented here are merely of an illustrative character and have
therefore been placed in square brackets.

31n accordance with AlCN.91343, para. 55, the reference to "efficiency"
has been moved from the chapeau back to subparagraph (a).

4In accordance with AlCN.91343, para. 58, the reference to participation
by contractors and suppliers whose places of business or habitual resi
dences are located outside the enacting State has been reformulated to
refer to participation by contractors and suppliers "regardless of national
ity". (See also note I under article 11.) The objective of "promoting inter
national trade" has been added pursuant to AlCN.91343, para. 57.

* * *
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CHAPTER I. GENERAL PROVISIONS

Article 1. Scope of application*

(1) This Law applies to all procurement by procuring en
tities, except as otherwise provided by this article. I

(2) This Law does not apply to procurement involving
national security or national defence, except where, and to
the extent that, the procuring entity expressly declares that
it applies.2

*Article headings are for reference purposes only and are not to be used
for purposes of interpretation.

'See AlCN.9/343, para. 11; the words "except as otherwise provided by
this article" have been added at the initiative of the Secretariat.

2Pursuant to AlCN.9/343, para. 13, the national security exclusion has
been broadened to cover cases "involving" national security or national
defence. The words "and to the extent that" have been added in response
to the suggestion in AlCN.9/343, para. 225, that the Model Law deal with
questions relating to the application of the Model Law to procurement
involving national security or national defence in a separate omnibus pro
vision, rather than in individual articles. Under the present formulation, the
enacting State would be able to exclude certain individual articles when
the Model Law was applied to procurement involving national security or
national defence. In the discussion of article I at the twelfth session, it was
agreed that a State should also be able to exclude the application of the
Model Law to particular types of procurement in a general manner or on
a case-by-case basis (see AlCN.9/343, para. 14). An optional provision
along the following lines could be added to article I to give such a right:

"(3) Except where, and to the extent, the procuring entity expressly
declares to contractors and suppliers that this Law applies, this Law
does not apply fo procurement of . .. (each State enacting the Model
Law may specify additional types of procurement to be excluded in a
general manner), or to procurement excluded under the procurement
regulations."

The Working Group may wish to consider whether permitting such an
exclusion of the Model Law would be necessary in view of the various
methods of procurement provided for in the Model Law that allow a
procuring entity to take into account various objectives and circumstances.
Furthermore, the Working Group may wish to consider whether such a
provision, particularly one allowing the scope of application of the Model
Law to be subject to the procurement regulations, would allow too much
scope for countries to exclude various types of procurement and thereby
to defeat the objectives of the Model Law.

* * *

Article 2. Definitions

For the purposes of this Law:

(new a) "procurement" means the acquisition by any
means, including by purchase, rental, lease or hire-pur
chase, of goods or of construction, including services inci
dental to the supply of the goods or to the construction if
the value of those incidental services does not exceed that
of the goods or construction themselves;)

(a) "procuring entity" means:

Option I

((i) any governmental department, agency, organ
or other unit, or any subdivision thereof, in
this State that engages in procurement, except
... ,'J

Option II

«(i) any department, agency, organ or other unit, or
any subdivision thereof, of the ("Government"
or other term used to refer to the national Gov
ernment of the enacting State) that engages in
procurement, except . .. ;)2

(ii) (each State enacting this Model Law inserts in
this subparagraph and, if necessary, in subse
quent subparagraphs, other entities or enter
prises, or categories thereof, to be included in
the definition of "procuring entity").

(b) "goods" includes raw materials, products, equipment
and other physical objects of every kind and description,
whether in solid, liquid or gaseous form, and electricity;3

(c) "construction" means all work associated with the
construction, re-construction, demolition, repair or reno
vation ofa building, structure or works, such as site prepa
ration, excavation, erection, building, installation of equip
ment or materials, decoration and finishing, as well as drill
ing, mapping, satellite photography, seismic investigations
and similar activities incidental to such work if they are
provided for in the procurement contract;4

(d) [deleted];5

(e) [deleted];6

if) "tender security" means a security for the peiform
ance of the obligations of a contractor or supplier submit
ting a tender, including such arrangements as guarantees,
surety bonds, letters of credit, stand-by letters of credit,
cheques on which a bank is primarily liable, cash deposits,
promissory notes and bills of exchange;?

(g) "currency" includes unit of account;

(g bis) "tendering proceedings" means procedures en
gaged in, in accordance with articles 11 through 33, with a
view towards entering into a procurement contract;

(g ter) "two-stage tendering proceedings" means pro
cedures engaged in, in accordance with article 33 bis, with
a view towards entering into a procurement contract;8

(g quater) "request-for-proposals proceedings" means
procedures engaged in, in accordance with articles 33 ter
to 33 sexies, with a view towards entering into a procure
ment contract;9

(h) "competitive negotiation proceedings" means ne
gotiations on a competitive basis between the procuring
entity and at least two contractors and suppliers, governed
by article 34, with a view towards entering into a procure
ment contract;IO

Ch bis) "request-jor-quotation$ proceedings" means
procedures engaged in, in accordance with article 34 bis,
with a view towards entering into a procurement contract;9

(i) "single source procurement" means procedures en
gaged in, in accordance with article 35, with a view to
wards entering into a procurement contract;')

(i bis) "contractor or supplier" means any party or po
tential party, according to the context, to a procurement
contract with the procuring entity;

(j) "responsive tender" means a tender that conforms
to all requirements set forth in the tender solicitation docu
ments, subject to article 28(4).12
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'See AlCN.91343, para. 19. The reference to telecommunications, trans
port or insurance services has been deleted in accordance with AlCN.9/
343, para. 20. References to services elsewhere in the text have also been
deleted.

2Pursuant to AlCN.91343, para. 26, option I would be adopted by non
federal States and by federal States that could legislate for their subdivi
sions, and option 11 by States that enact the Model Law only with respect
to organs of the national Government. In accordance with AlCN.91343,
para. 23, the reference in subparagraph (i) to "the administration" has been
dropped.

'See AlCN.91343, para. 30.

'See AlCN.91343, para. 32. Language has been added to indicate that
the incidental services are those to be procured under a single procurement
contract covering the construction, rather than under a separate procure:
ment contract covering those incidental services.

5'fhe definition of the term "procurement proceedings" has been deleted
pursuant to AlCN.91343, para. 34. The Working Group may wish to re
examine that decision in view of the increase in the use of the term as a
result of the addition of request-for-proposal proceedings (see note 2 under
article 11).

6The definition of the term "international tendering proceedings" has
been deleted pursuant to AlCN.91343, para. 118.

7See AlCN.91343, paras. 40 and 41. The Working Group may wish to
reconsider the necessity of mentioning both lellers of credit and stand-by
lellers of credit as separate forms of tender securities.

8See AlCN.91343, para. 71.

9See AlCN.91343, para. 72.

IOSee AlCN.91343, para. 45.

liThe foregoing definition has been modified as a result of the addition
of request-for-proposals and request-for-quotations proceedings as meth
ods of procurement under the Model Law.

"See AlCN.91343, para. 52.

* * *

Article 3. [moved to preamble]'

'Pursuant to AlCN.91343, para. 54, the statement of the underlying
objectives of the Model Law has been moved to the preamble. The Work
ing Group may wish to consider providing the option of selling forth the
underlying objectives in an article of the Model Law, in order to accom
modate those States where it is not customary to include preambles in
legislation. This might be done, for example, by setting forth the objec
tives of the Model Law in an optional final paragraph to article I, in which
case the title of article I would become "Scope of application and objec
tives of Law".

* * *

Article 3 bis. International agreements or other interna
tional obligations of this State relating to
procurement

To the extent that this Law conflicts with an obligation
of this State under or arising out ofany treaty or other form
of agreement to which it is a party with one or more other
States or under or arising out of any agreement with an
intergovernmental international financing institution that is
entered into by this State, the requirements of the treaty or
agreement shall be applied; but in all other respects, the
procurement shall be governed by this Law.'

'See AlCN.91343, para. 62. The words "is entered into" replaces the
words "that has already been or is subsequently entered into" in order to
conform the reference to agreements with financing institutions to the
reference to agreements with States.

* * *

Article 4. Procurement regulations

The ... (each State enacting this Model Law specifies
the organ or authority authorized to promulgate the pro
curement regulations) is authorized to promulgate procure
ment regulations to elaborate upon or supplement this
Law.!

IIn AlCN.91343, para. 64, the Working Group agreed that article 4
should be modified to take account of the decision in AlCN.91343. para.
14, that an enacting State should have the option of using the procurement
regulations to exclude the application of the Model Law to certain types
of procurement, accordingly. (See note 2 under article I concerning op
tional paragraph (3) of article I.) Should the Working Group decide to
retain such an approach, the following text could be added to article 4 by
an enacting State that wished to use the procurement regulations in such
a manner:

"and to provide for the exclusion of the application of this Law pursu
ant to Article 1(3)."

* * *

Article 5. Public accessibility of procurement law, pro
curement regulations and other legal texts re
lating to procurement

This Law and the procurement regulations, all adminis
trative rulings and directives of general application in con
nection with procurement covered by this Law, and all
amendments of this Law and those regulations and admin
istrative rulings and directives, shall be promptly made
accessible to the public.

* * *

Article 6. [deleted] I

IArticle 6 has been deleted in accordance with the decision in AlCN.9/
343. para. 66, that the Model Law, instead of providing for the designation
of a single organ to exercise the approval function, should provide for the
designation of an organ in each article dealing with an act or decision that
was subject to approval. Pursuant to AlCN.91343, para. 67, parentheses
have been placed around all references to approval in the Model Law to
indicate that approval requirements need not be incorporated in legal sys
tems in which approval of acts and decisions of the procuring entity by
another administrative authority is contrary to practice.

* * *

Article 7. Methods of procurement'

(1) Except as otherwise provided by this Law, a procur
ing entity engaging in procurement shall do so by means of
tendering proceedings.

(2) [Moved to article 34]'

(new 2) The procuring entity may engage in procurement
by means of

(a) two stage tendering, subject to article 33 bis;

(b) request for proposals, subject to articles 33 ter to
33 sexies;

(c) competitive negotiation, subject to article 34;
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(d) request for quotations, subject to article 34 bis;

(e) single source procurement, subject to article 35.

(3) [Moved to article 35]1

(new 3) When, in accordance with this Law, the circum
stances of a particular procurement fit the conditions for
use of more than one of the methods referred to in para
graph (new 2), the selection of the method to be used shall
be made on the basis ofan order ofpreference correspond
ing to the order in which the methods are set forth in para
graph (new 2j.3

(4) [Incorporated in articles 34 and 35]4

(5) A procuring entity that uses a method ofprocurement
other than tendering proceedings pursuant to paragraphs
(new 2) or (new 3) shall include in the record required
under article 33 bis, 33 sexies, 34(4), 34 bis (5), or article
35(1) and (2), as the case may be, a statement of the cir
cumstances on which it relied to justify the use of that
method ofprocurement and shall specify the relevant facts. s

'The words "and conditions for their use" have been removed from the
title in view of the decision in AlCN.91343, para. 75, that the conditions
under which each method may be used should be set out in the individual
articles dealing with each method. Accordingly, the conditions for use of
competitive negotiation, previously addressed in paragraph (2), are to be
dealt with in article 34, and the conditions for use of single source pro
curement, previously set forth in paragraph (3), are to be set forth in article
35.

'Pursuant to AlCN.91343, para. 75, paragraph (new 2) lists all methods
of procurement provided for in the Model Law, subject to the conditions
for use and procedures set forth in the individual articles dealing with each
method.

3See AlCN.91343, para. 79.

'See article 34 (new 1 his) (the text of which follows note 3 to article
34) and article 35 (new 1 his) (the text of which follows note I to article
35).

'Paragraph (5) has been modified to reflect the addition of two methods
of procurement (request for proposals and request for quotations), as well
as the decision to treat two-stage tendering as a separate procurement
method. The exception for competitive negotiation in cases of national
security has been removed in line with the inclusion of an omnibus pro
vision, article 1(2), dealing with the application of the Model Law to
procurement involving national security.

* * *

Article 8. Qualifications of contractors and suppliers

(new I) This article applies to the ascertainment by the
procuring entity of the qualifications of contractors and
suppliers at any stage of the procurement proceedings.'

(1) Subject to the right of contractors and suppliers to
protect their intellectual property or trade secrets, the pro
curing entity may:

(a) require contractors and suppliers participating in
procurement proceedings to provide such appropriate docu
mentary evidence or other information as it may deem
useful to satisfy itself that the contractors and suppliers:

(new i) possess sufficient technical competence, fi
nancial resources, equipment and other

physical facilities, managerial capability, re
liability, experience, and reputation, and suf
ficient personnel, to perform the procure
ment contract;2

(i) have legal capacity to enter into the procurement
contract;3

(ii) are not insolvent, in receivership, bankrupt or
being wound up, their affairs are not being ad
ministered by a court or a judicial officer, their
business activities have not been suspended, and
they are not the subject of legal proceedings for
any of the foregoing;

(Hi) have fulfilled their obligations to pay taxes and
social security contributions in this State;

(iv) have not been convicted of any criminal offence
concerning their professional conduct or based
on the making of false statements or misrepre
sentations as to their qualifications to enter into
a procurement contract within a period of 5
years preceding the commencement of the pro
curement proceedings;4

(v) [deletedp

(vi) [moved to subparagraph (new i)]

(b) [deleted]6

(2) Any requirement established pursuant to paragraph
(1)(aF shall be set forth in the prequalification documents,
if any, and in the solicitation documents and shall apply
equally to all contractors and suppliers. A procuring entity
shall impose no criterion, requirement or procedure with
respect to the qualifications of contractors and suppliers
other than those provided for in paragraph (1)(a).

(2 bis) The procuring entity shall evaluate the qualifica
tions of contractors and suppliers in accordance with the
qualification criteria and procedures set forth in the
prequalification documents and the solicitation documents.

(2 ter) Subject to Article II( I), the procuring entity shall
establish no criterion, requirement or procedure with re
spect to the qualifications of contractors and suppliers that
discriminates against or among contractors and suppliers or
against categories thereof on the basis of nationality.8

(3) Except where prequalification proceedings have
taken place, a contractor or supplier that claims to meet the
qualification criteria shall not be precluded from partici
pating in procurement proceedings for the reason that it has
not provided proof that it is qualified pursuant to paragraph
(l) if the contractor or supplier undertakes to provide such
proof prior to the conclusion of the procurement proceed
ings and if it is reasonable to expect that the contractor or
supplier will be able to do SO.9

ISee AlCN.9133 I, para. 45.

'See AlCN.91343 , para. 102.
'The reference to the law of the State of which a contractor or supplier

is a national has been deleted in accordance with AlCN.91343, para. 95.

'The reference to liability in civil proceedings for loss arising from the
performance or failure to perform a procurement contract has been deleted
in accordance with AlCN.91343, para. 101.

'See AlCN.91331, para. 50.
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6Paragraph (1)(b) has been deleted because the replacement of the right
of the procuring entity to inspect the books of contractors and suppliers
with a right only to require contractors and suppliers to provide verifica
tion of their statements concerning their qualifications (AlCN.91343, para.
103) appears not to provide the procuring entity with any right not already
given to it under paragraph (1)(a).

'The substance of the text that formerly appeared at this point ("and any
criterion established by the procuring entity for the evaluation of the quali
fications of contractors and suppliers under paragraph (I)(a)(vi)") is cov
ered by the general reference to paragraph (1)(a) and that text has there
fore been deleted. The indicated language has been aligned with paragraph
(2 fer).

'The proviso at the beginning of the paragraph has been added since
discriminatory eligibility rules are permitted under article 1I (I). See N
CN.91343, para. 107, as well as paras. 118 to 120.

"The words "subject to the efficient operation of the procurement sys
tem", that appeared at the beginning of the paragraph, have been deleted
in accordance with AlCN.91343, para. 108; concerning the indicated
changes, see AlCN.91343, paras. 109 and 110.

* * *

Article 8 bis. Prequalification proceedings l

(1) The procuring entity may engage in prequalification
proceedings with a view towards identifying, prior to the
submission of tenders or proposals in procurement pro
ceedings conducted pursuant to chapters 1I or lII,2 contrac
tors and suppliers that are qualified. The provisions of ar
ticle 8 shall apply to prequalification proceedings.3

(2) If the procuring entity engages in prequalification
proceedings, it shall provide a set of prequalification docu
ments to each contractor and supplier that requests them in
accordance with the procedures specified in the invitation
to prequalifl and that pays the price, if any, charged for
those documents.

(3) The prequalification documents shall contain [the in
formation necessary to enable contractors and suppliers to
prepare and submit applications to prequalify, including,
but not limited to,P

[Option I

the information required to be provided under the procure
ment regulations.6

Option 1I

the information required to be included in the invitation to
tender pursuanrto article 14(1), except subparagraphs (e)
and (g) thereof, as well as? the following information:

(a) instructions for preparing and submitting pre
qualification applications;

(b) [deleted]R

(c) a summary of the principal required terms and con
ditions of the procurement contract to be entered into as a
result of the procurement proceedings;9

(d) any documentary evidence or other information that
must be submitted by contractors and suppliers to demon
strate their qualifications;

(e) the procedures to be used for evaluating the quali
fications of contractors and suppliers; 10

(j) the manner and place for the submission of applica
tions to prequalify and the deadline for the submission,
expressed as a specific date and time and allowing suffi
cient time for contractors and suppliers to prepare and sub
mit their applications, taking into account the reasonable
needs of the procuring entity;11

(g) any other requirements established by the procuring
entity in conformity with this Law and the procurement
regulations relating to the preparation and submission of
applications to prequalify and to the prequalification pro
ceedings;

(h) [deleted]l2]

(3 bis) The procuring entity shall respond to any request
by a contractor or supplier for clarification of the
prequalification documents that is received by the procur
ing entity within a reasonable time prior to the deadline for
the submission of applications to prequalify. The response
by the procuring entity, which shall not identify the source
of the request, shall be given in sufficient time to enable the
contractor or supplier to make a timely submission of its
application to prequalify and shall be communicated to all
contractors and suppliers to which the procuring entity
provided the prequalification documents. 13

[(3 ter). Any request for clarification and any response
thereto by the procuring entity and any addendum to the
prequalification documents shall be made in writing, in
cluding any other means that preserves a record of the
request, response or addendum. However, a request for
clarification or a response to such a request may be com
municated by telephone provided that, immediately thereaf
ter, confirmation of the request or response, as the case
may be, and of its content, is communicated to the recipient
of the request or response in writing, including by any
other means that provides a record of the confirmation,
and provided that, in the case of a response, the response
is communicated to all contractors and suppliers to which
the procuring entity provides the prequalification docu
ments.]14

(4) The procuring entity shall promptly notify each con
tractor and supplier submitting an application to prequalify
whether or not it has l5 been prequalified [and shall make
available to the general public the names of all contractors
and suppliers that have been prequalified].16 Only contrac
tors and suppliers that have been prequalified are entitled
to participate further in the procurement proceedings. 17

(5) The procuring entity shall upon request communicate
to contractors and suppliers that have not been prequalified
the grounds therefore, but the procuring entity is not re
quired to specify the evidence or give the reasons for its
finding that those grounds were present. 18

[(6) A procuring entity that has engaged in pre
qualification proceedings is not precluded from re-evaluat
ing at a later stage of the procurement proceedings the
qualifications of contractors and suppliers that have been
prequalified.]19

'Pursuant to a proposal in AtCN.91343, para. 136, the substance of
article 16 has been moved to new article 8 bis in chapter 1.
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'The reference to procurement proceedings under chapter III has been
added as a consequence of the inclusion of the provisions on
prequalification proceedings in chapter I (in article 8 bis).

'See AlCN.91343. para. 139, concerning the deletion of the exclusion
of prequalification proceedings in limited tendering proceedings.

'See note 2 under article 12.

~See AlCN.91343. para. 147. The Working Group is invited to consider
whether the retention of the text within brackets might have the unintended
effect of prompting disputes as to whether the procuring entity has included
in the prequalification documents the information necessary to enable con
tractors and suppliers to prepare and submit applications to prequalify.

6'fwo options for paragraph (3) are presented in response to the request
in AlCN.91343, para. 145, that the Secretariat consider how the Model
Law might permit the incorporation of detailed requirements as to the
contents of the prequalification documents in the procurement regulations
rather than in the text of the Law. The commentary would indicate that,
under option I, the requirements enacted in the procurement regulations
should mirror those set forth in option n. The Working Group may wish
to consider whether providing an option to the enacting State of not estab
lishing detailed requirements in the Law itself would be consistent with
the opinion of the Working Group in AlCN.91343, para. 144, that deleting
the detailed requirements from the text of the Model Law might defeat the
objectives of the Model Law and prejudice uniformity of law.

'See AlCN.91343, paras. 122 and 148.
'Subparagraph (b), that referred to additional information that would be

useful to the contractors or suppliers in preparing their prequalification
documents, has been deleted pursuant to AlCN.91343, para. 149.

9'fhe term "procurement proceedings" is used in place of the term "ten
dering proceedings" in order to accommodate application of the provision
to procurement involving methods other than tendering.

l"fhe mention of criteria for evaluating the qualifications of contractors
and suppliers has been deleted from subparagraph (e) since those criteria
are referred to in the chapeau by way of the reference to article 14(1).

11 See note I under article 11; it is suggested that the commentary refer
to the need to take into account the time needed by contractors and sup
pliers in proceedings in which contractors and suppliers participate regard
less of nationality.

"In the preparation of the second draft, subparagraph (h) was reformu
lated and moved to paragraph (3 bis) pursuant to AlCN.91331, para. 76.

13See AlCN.91343, para. 151.
I'A provision analogous to article 22(3) concerning the form and

method of communication of requests for clarification and responses
thereto has been added at the initiative of the Secretariat.

I'See AlCN.91343, para. 152.
16At the twelfth session, differing approaches were discussed, but no

decision was reached, as to the extent to which paragraph (4) should
require the disclosure of the names of the contractors and suppliers that
have been prequalified (see AlCN.91343, paras. 153 to 155). In addition to
the approach in the text, one approach was to say nothing about disclosure.
Another approach was to require the procuring entity to specify the extent
and time of disclosure in the prequalification documents. A further
approach was to require the procuring entity to provide the information on
request to suppliers and contractors that submitted a prequalification appli
cation and to disclose the information to the general public only after
acceptance of a tender. Yet another approach was to require disclosure to
contractors and suppliers but to prohibit any further disclosure.

IJThe words "to participate further in the procurement proceedings"
replace the words "to submit tenders" in order to accommodate procure
ment methods other than tendering.

I'See AlCN.91343, para. 156.
19The Working Group decided in AlCN.91343, para. 161, to defer a

decision on the necessity for paragraph (6) or on its formulation until the
consideration of article 28(8 bis).

* * *
Article 9. [merged with article 8]t

'In the preparation of the second draft, article 9 was merged with
article 8 pursuant to AlCN.91331, para. 45.

* * *

Article 10. Rules concerning documentary evidence pro
vided by contractors and suppliers

(1) When the procuring entity requires the legalization of
documentary evidence provided by contractors and suppli
ers to demonstrate their qualifications in procurement pro
ceedings, the procuring entity shall not impose any re
quirements as to the legalization of the documentary evi
dence other than those providedfor in the laws ofthis State
relating to the legalization of documents of the type in
question. I

(2) [deletedp

(3) [deleted]!

'See AlCN.91343, para. 113, concerning the reformulation of paragraph
(I) and the deletion of paragraphs (2) and (3), which established certain
requirements with respect to legalization of documents concerning quali
fications of contractors and suppliers.

* * *

CHAPTER 11. TENDERING PROCEEDINGS

Section I. Participation by contractors and suppliers1

Article 11. Participation by contractors and suppliers!

(1) Contractors and suppliers are permitted to partici
pate in procurement proceedings without regard to nation
ality, except in cases in which, on the grounds of economy
or efficiency, the procuring entity restricts participation to
domestic contractors and suppliers and in cases in which,
on grounds specified [in the procurement regulations or]
in other provisions of law, the procuring entity decides to
restrict participation in procurement proceedings on the
basis of nationality. A procuring entity that restricts par
ticipation on the basis of nationality shall include in the
record of the procurement proceedings a statement of the
circumstances on which it relied and shall specify the rel
evant facts. 2

(l bis) In procurement proceedings in which participa
tion is limited to domestic contractors and suppliers pursu
ant to paragraph (1), the procuring entity shall not be
required to employ the procedures set forth in articles 8(2
ter), 12(1 bis), 14(l)(fbis), 14(1)(g), 14(2)(b bis), 14(2)(c),
17(2)(i bis), 17(2)(k), 17(2)(q), 20(4), and 26(1)(b) of this
Law. 3

(2) [deleted]4

'The title that section I and article II bore in earlier drafts. "internation
al tendering proceedings", has been replaced consequent to the Working
Group's decision in AlCN.91343, para. 118, that article I1 should avoid
the use of the term "international tendering proceedings". In article 11 that
term is replaced by the reference to tendering proceedings in which con
tractors and suppliers may participate "without regard to nationality". The
term "international tendering proceedings" is also deleted or replaced else
where in the Model Law.

'Pursuant to A/CN.91343. para. 120, paragraph (I) establishes a pre
sumption in favour of participation by contractors and suppliers regardless
of nationality. except where such participation would not be consistent
with economy and efficiency, a ground specified in the procurement regu-
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lations, or the laws of the enacting State. The reference to the use of the
procurement regulations to restrict participation is placed in square brack
ets in order to invite the Working Group to consider further the desirability
of such a use of the procurement regulations. In order to promote trans
parency, a procuring entity that decides to restrict participation on the
basis of nationality is required to justify its decision in the record of the
procurement proceedings. The term "procurement proceedings" is used
here and elsewhere in chapter 11 in view of the application of the provi
sions in question to procurement proceedings involving methods other
than tendering.

'Pursuant to AlCN.91343, para. 120, paragraph (I bis) specifically re
fers to special procedures formerly encompassed within the term "interna
tional tendering proceedings" and requires the employment of those pro
cedures, except in the circumstances referred to in paragraph (I bis).

·Paragraph (2) was deleted in the preparation of the second draft pur
suant to AlCN.91331, para. 58.

* * *

Section 11. Solicitation of tenders and of applications
to prequalify

Article 12. Solicitation of tenders and of applications to
prequalify

(1) A procuring entity shall solicit tenders, or, I where
applicable, applications to prequalify, from all interested
contractors and suppliers by causing an invitation to tender
or an invitation to prequalify, as the case may be,2 to be
published in ...(each State enacting this Model Law speci
fies the official gazette or other official publication in
which the notice of proposed procurement is to be pub
lished).

(1 bis) The invitation to tender or invitation to prequalify
shall also be published, in a language customarily used in
international trade, at a minimum in a newspaper of wide
international circulation or relevant trade publication or
technical journal of wide international circulation.3

(2) (a) Notwithstanding the provisions of paragraph (1),
the procuring entity may, when necessary for reasons of
economy and efficiency, (and subject to approval by ...
(each State may designate an organ to issue the ap
proval),)4 solicit tenders by sending5 invitations to tender
only to particular contractors or suppliers selected by it.
The procuring entity shall select a sufficient number of
contractors and suppliers to ensure effective competition,
consistent with the efficient conduct of the tendering pro
ceedings.

(b) The invitation to tender or the invitation to
prequalify may be sentS to contractors and suppliers in
writing, including by any other means that provides a
record of its contents. However, where there is an urgent
need for the goods or construction to be procured or where
the estimated value of the procurement contract is less than
the amount set forth in the procurement regulations, tenders
or applications to prequalify may be solicited from the
selected contractors and suppliers by informing them of the
contents of the invitation to tender or the invitation to
prequalify by telephone and sending5 the invitation to ten
der or the invitation to prequalify to them immediately
thereafter in writing, including by any other means that
provides a record of the contents of the invitation to tender
or the invitation to prequalify.

ISee AlCN.91343, para. 123.
'Pursuant to AlCN.91343, para. 122, the separate terms "invitation to

prequalify" and "invitation to tender" replace the term "notice of proposed
procurement", which in earlier drafts referred to the instrument used to
solicit either applications to prequalify or tenders. The Working Group
may wish to consider, for the purpose of referring to the instrument used
to solicit tenders, to revert to the use of the term "notice of proposed
procurement" or to use a similar term, such as "invitation to participate in
procurement proceedings" or "invitation to offer", that does not contain a
reference to a particular method of procurement. Such an approach could
be taken in view of the incorporation by reference of portions of articles
12 and 14 into the provisions dealing with procurement through requests
for proposals (see article 33 fer(3) and (4». See also note 4 under article
33 fer.

'The substance of paragraph (I bis), which earlier appeared in para
graph (I), has been moved to paragraph (I bis) in line with the Working
Group's decision with respect to article I1 (see notes I and 3 under that
article). See also AlCN.91343, paras. 125 and 126.

'See AlCN.91343, para. 130.
5See AlCN.91343, paras. 128 and 131.

* * *

Article 13. [deleted] I

'Deleted in the preparation of the second draft pursuant to AlCN .91331.
para. 62.

* * *

Article 14. Contents of invitation to tender and invitation
to prequalifyl

(1) The invitation to tender shall contain at least the fol
lowing information:

(a) the name and address of the procuring entity;

(b) the nature and quantity of the goods to be supplied
or the nature and location of the construction to be ef
fected;

(c) the desired or required time for the supply of the
goods or for the completion of the construction;

(d) the criteria to be used for evaluating the qualifica
tions of contractors and suppliers, in conformity with arti
cle 8(1)(a);

(d bis) a declaration, which may not later be altered,
that contractors and suppliers may participate in the pro
curement proceedings regardless of nationality, or a dec
laration that participation is limited on the basis of nation
ality, as the case may be;2

(e) the means of obtaining the solicitation documents
and the place from which they may be obtained;3

(f) the price, if any, charged by the procuring entity for
the solicitation documents;4

(f bis) the currency and means of payment for the
solicitation documents;4

(g) the language or languages in which the solicitation
documents are available;5

(h) the place and deadline for the submission of ten
ders;

(i) [deleted]6

(j) [deletedF
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(2) An invitation to prequalifyS need not contain the in
formation referred to in paragraph (1)(e), (g) or (h), but
shall contain the information referred to in paragraph
(l)(a), (b), (c), (d), (d bis) and (f),9 as well as the following
information:

(a) the means of obtaining the prequalification docu
ments and the place from which they may be obtained;

(b) the price, if any, charged by the procuring entity for
the prequalification documents; 10

(b bis) the currency and terms of payment for the
prequalification documents; 10

(c) the language or languages in which the pre
qualification documents are available; ands

(d) the place and deadline for the submission of appli
cations to prequalify.

'See note 2 under article 12.

2See AlCN.91343, paras. 121 and 134. Under the present formulation,
the procuring entity would be permitted to alter a declaration that
restricted the procurement proceedings to domestic contractors and
suppliers.

'In view of the incorporation by reference of provisions dealing with
solicitation documents in tendering proceedings into article 33 ter(4)(a)(ii)
(request for proposals), the term "solicitation documents" is used rather
than the term "tender solicitation documents".

4The reference to currency and means of payment for solicitation docu
ments, formerly contained in subparagraph (f), is set apart in subparagraph
(f bis) in accordance with the modification of article 11 (see notes 1 and
3 under that article).

'See note I under article 11.

6Subparagraph 0), which referred to the tender security, has been de
leted pursuant to AlCN.91343, para. 133.

'Subparagraph (j), which referred to the right of recourse under the
Model Law, has been deleted pursuant to AlCN.91343, para. 133.

'See note 2 under article 12.

'See AlCN.91343, para. 135. The new provision in subparagraph (d bis)
has been added to the information required to be included in the invitation
to prequalify and the requirement of information about the place and dead
line for submitting tenders has been excluded.

"'The reference to the currency and terms of payment for the
prequalification documents, formerly contained in subparagraph (b), is set
apart in subparagraph (b bis) in accordance with the modification of article
11 (see notes I and 3 under that article).

* * *

Article 15. [merged with article 8]1

'See AlCN.91331, para. 66, and note I to article 15 in AlCN.9/WG.VI
WP.28.

* * *

Section Ill. Prequalification of contractors
and suppliers1

Article 16. [moved to article 8 bis]1

'This section will be deleted if the Working Group affirms the transfer
of the substance of article 16 to article 8 bis (sce note I under article 8
bis).

* * *

Section IV. Solicitation documents·

ISee note 3 under article 14.

* * *

Article 17. Solicitation documents·

(1) The procuring entity shall provide the solicitation
documents to contractors and suppliers in accordance with
the procedures and requirements specified in the invitation
to tender. If prequalification proceedings have been en
gaged in, the procuring entity shall provide a set of
solicitation documents to each contractor and supplier that
has been prequalified and that pays the price, if any,
charged for those documents.

(2) The solicitation documents shall contain [the2 infor
mation necessary to enable contractors and suppliers to
prepare and submit responsive tenders, and information
concerning the procedures for the opening, examination,
comparison and evaluation of tenders, including, but not
limited to,P the following information:

(a) instructions for preparing tenders;

(b) the criteria and procedures, in conformity with the
provisions of article 8, relative to the evaluation of the
qualifications of contractors and suppliers and relative
to the reconfirmation of qualifications pursuant to article
28(8 bis);4

(c) [merged with subparagraph (b) in the preparation of
the second draft]

(d) any documentary evidence or other information that
must be submitted by contractors and suppliers to demon
strate their qualifications;5

(e) the nature and required technical and quality char
acteristics, in conformity with article 20,6 of the goods or
construction to be procured, including, but not limited to,
technical specifications, plans, drawings and designs as
appropriate; the quantity of the goods; the location where
the construction is to be effected; and the desired or re
quired time, if any, when the goods are to be delivered or
the construction is to be effected;

(f) the terms and conditions of the procurement con
tract and the contract form, if any, to be signed by the
parties;7

(g) if alternatives to the characteristics of the goods,
construction, contractual terms and conditions or other re
quirements set forth in the solicitation documents are per
mitted,8 a statement to that effect;

(h) if contractors and suppliers are permitted to submit
tenders for only a portion of the goods or construction to
be procured, a description9 of the portion or portions for
which tenders may be submitted;

(i) the manner in which the tender price is to be formu
lated and expressed;10

(i bis) the currency or currencies in which the tender
price is to be formulated and expressed; 10

(j) [deleted] 11
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(k) the language or languages, in conformity with arti
cle 23, in which tenders are to be prepared;12

(l) any requirements of the procuring entity with re
spect to the nature, amount and other principal terms and
conditions of any tender security to be provided by con
tractors and suppliers submitting tenders and of any secu
rity for the performance of the procurement contract to be
provided by the contractor or supplier that enters into the
procurement contract, including securities such as labour
and materials bonds, and with respect to the type of insti
tutions or entities from which such securities will be ac
ceptable; 13

(m) the manner, place and deadline for the submission
of tenders, in conformity with article 24;6

(n) the means by which, pursuant to article 22, contractors
and suppliers may seek clarifications of the solicitation docu
ments and a statement as to whether the procuring entity
intends to convene a meeting of contractors and suppliers; 14

(n bis) [deleted] 15

(0) the period of time during which tenders shall be in
effect, in conformity with article 25;6

(p) the place, date and time for the opening of tenders,
in conformity with article 27;6 the procedures to be fol
lowed for opening and examining tenders and the proce
dures and criteria for evaluating and comparing tenders and
for ascertaining the most economic tender as defined in
article 28(7)(c); 16

(q) the currency that will be used for the purpose of
evaluating and comparing tenders pursuant to article 28(8)6
and either the exchange rate that will be used for the con
version of tenders into that currency or a statement that the
rate published by a specified financial institution prevailing
on a specified date will be used;17

(r) any other requirements established by the procuring
entity in conformity with this Law and the procurement
regulations relating to the preparation and submission of
tenders and to the procurement proceedings;

(s) references to this Law, the procurement regulations
and other laws and regulations directly pertinent to the
procurement proceedings, provided, however, that the
omission ofany such reference shall not constitute grounds
for review under article 36 or give rise to liability on the
part of the procuring entity; 18

(t) the name(s), functional title(s) and addressees) of
one or more officers or employees of the procuring entity
who are authorized to communicate directly with and to
receive communications directly from contractors and sup
pliers in connection with the procurement proceedings,
without the intervention of an intermediary;19

(u) any commitments to be made by the contractor or
supplier outside of the procurement contract, such as com
mitments relating to countertrade and to the transfer of
technology;20

(v) [deletedFI

[(w) the right under article 36 of this Law to seek
review of an unlawful act or decision of, or procedure fol
lowed by, the procuring entity in relation to the procure
ment proceedings;F2

(x) if the procuring entity reserves the right to reject all
tenders pursuant to article 29, a statement to that effect;

(y) any formalities that will be required in order for a
tender that has been accepted to enter into force, including,
where applicable, the signature of a written procurement
contract pursuant to article 32.

IThe substance of article 18, which sets forth the required contents of
the solicitation documents, has been merged with article 17 in order to pro
vide, in the same article that imposes on the procuring entity the obligation
to provide solicitation documents, an indication of the meaning of the term
"solicitation documents". The title has been modified accordingly.

2See AtCN.91343, para. 164.
'Brackets have been placed around a portion of paragraph (2) in order

to invite the Working Group to consider whether retention of that text
might have the unintended effect of giving rise to claims that the procuring
entity failed to provide certain information not referred to in
subparagraphs (a) through (y) that was nevertheless "necessary". The in
formation in subparagraphs (a) through (y) might be regarded as a suffi
cient itemization of the information that should be provided to contractors
and suppliers.

4See AtCN.91343, paras. 163 and 166.
5See AtCN.91343, para. 167.
6See AtCN.91343, para. 168. The Working Group may wish to consider

further the necessity of retaining the cross-references here and elsewhere
in article 17.

'See AtCN.91343, paras. 171 and 173.
'See AtCN.91343, para. 174.
9See AtCN.91343, para. 175.
l"The mention of the currency in which the tender price is to be formu

lated is set apart in subparagraph (i his) in accordance with the modifica
tion of article 11 (see notes I and 3 under that article).

"See AtCN.91331, para. 89.
12See AtCN.91343, para. 163. See also note 6.
BSee AtCN.91343, para. 177; the reference to any choice offered by the

procuring entity with respect to the tender security has been deleted pur
suant to AtCN.91343, para. 177.

14See AtCN.91343, para. 178.
15Paragraph (11 bis), that referred to a reservation by the procuring entity

of the right to modify the solicitation documents, has been deleted pursu
ant to AtCN.91343, para. 198.

16The illustrative list of procedures and criteria for evaluating and com
paring tenders has been deleted pursuant to AtCN.91343, para. 180.

l1Conceming the deletion of the reference to "international tendering
proceedings", see note I to article 11. The word "published" replaces the
word "issued".

l'Pursuant to AtCN.91343, para. 183, subparagraph (s)(ii) has been
deleted and the substance of subparagraph (s)(i) has been retained in
modified form.

l"The reference to "functional title(s)" has been added in order to take
account of possible personnel changes in the procuring entity.

20See AtCN.91343, para. 184.
21Subparagraph (v), which referred to approval required for acts and

decisions of the procuring entity, has been deleted pursuant to AtCN.9/
343, para. 185.

"The Working Group decided in AtCN.91343, para. 186, to defer a
decision as to the retention of the subparagraph until after it has consid
ered the section on review.

* * *
Article 18. [merged with article 17]

* * *
Article 19. Charge for solicitation documents

The procuring entity may charge contractors and suppliers
a sum for solicitation documents provided to them. The sum
shall reflect only the cost of printing the solicitation docu
ments and providing them to contractors and suppliers.

* * *
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Article 20. Rules concerning description ofgoods or con
struction in prequalification documents and
solicitation documents; language ofprequali
fication documents and solicitation documents

(1) Specifications, plans, drawings and designs setting
forth the technical or quality characteristics of the goods or
construction to be procured, and requirements concerning
testing and test methods, packaging, marking or labelling
or conformity certification, and symbols and terminology,
shall not be included or used in the prequalification docu
ments or in the solicitation documents with a view to cre
ating l obstacles to participation by contractors or suppliers
in the procurement proceedings,2 nor shall such specifica
tions, plans, drawings, designs, requirements, symbols or
terminology be included or used that have the effect of
creating ' obstacles to such participation.

(2) To the extent possible, specifications, plans, draw
ings, designs and requirements shall be based on the rel
evant objective technical and quality characteristics of the
goods or construction to be procured. There shall be no
requirement of or reference to a particular trade mark,
name, patent, design, type, specific origin or producer un
less there is no other sufficiently precise or intelligible way
of describing the characteristics of the goods or construc
tion to be procured and provided that words such as "or'
equivalent" are included.

(3)(a) Standardized features, requirements, symbols and
terminology relating to the technical and quality character
istics of the goods or construction to be procured shall be
used, where available, in formulating the specifications,
plans, drawings and designs to be included in the
prequalification documents and in the solicitation docu
ments.

(b) Standardized trade terms shall be used, where avail
able, in formulating the terms and conditions of the pro
curement contract to be entered into as a result of the pro
curement proceedings and in formulating other relevant
aspects of the prequalification documents and of the
solicitation documents.

(c) [deletedp

(4) The prequalification documents and the solicitation
documents shall be formulated in ... (each State enacting
this Model Law specifies its official language or lan
guages) (and in a language customarily used in interna
tional trade).4

'See AlCN.91343, para. 191.
2The reference to international procurement proceedings and to foreign

contractors and suppliers has been deleted in accordance with the modi
fication of article 11. It may be considered that no specific prohibition
against obstacles to foreign contractors and suppliers is necessary in view
of the presumption in the Model Law that participation is permitted re
gardless of nationality, except in limited circumstances. Were such a spe
cific provision considered desirable, it might be added as follows, with an
appropriate reference included in article 11 (2):

"(I bis) Specifications, plans, drawings, designs, requirements, sym
bols or terminology shall not be included or used with a view to, or
having the effect of, creating obstacles to participation of contractors
and suppliers regardless of nationality."
'Deleted in the second draft pursuant to AlCN.91331, para. 108.

4See note I to article 11. The rule on the prevailing language in the
event of a conflict between language versions has been deleted pursuant
to AlCN.91343, para. 194.

* * *
Article 21. [deleted] I

'Deleted in the second draft pursuant to AlCN.91331, para. 114.

* * *

Article 22. Clarifications and modifications of solicita
tion documents

(l) A contractor or supplier may request a clarification of
the solicitation documents from the procuring entity. The
procuring entity shall respond to any request by a contrac
tor or supplier for clarification of the solicitation docu
ments that is received by the procuring entity within a rea
sonable time prior to the deadline for the submission of
tenders. The response by the procuring entity, which shall
not identify the source of the request, shall be given in
sufficient time to enable the contractor or supplier to make
a timely submission of its tender and shall be communi
cated to all contractors and suppliers to which the procur
ing entity provides the solicitation documents.!

(2) At any time prior to the deadline for submission of
tenders, the procuring entity may, for any reason, whether
at its own initiative or in response to a clarification re
quested by a contractor or supplier, modify the solicitation
documents by issuing an addendum to them.2 The adden
dum shall be communicated promptly to all contractors and
suppliers to which the procuring entity sends the
solicitation documents and shall be binding on those con
tractors and suppliers.

(3) Any request for clarification and any response thereto
by the procuring entity and any addendum to the
solicitation documents shall be made in writing, including
by any other means that preserves a record of the request,
response or addendum. However, a request for clarification
or a response to such a request may be communicated by
telephone provided that, immediately thereafter, confirma
tion of the request or response, as the case may be, is
communicated to the recipient of the request or response in
writing, including by any other means that provides a
record of the confirmation and provided that, in the case of
a response, the response is communicated to all contrac
tors and suppliers to which the procuring entity provided
the solicitation documents. 3

(4) If the procuring entity convenes a meeting of contrac
tors and suppliers, it shall prepare minutes of the meeting
containing the requests submitted at the meeting for clari
fication of the solicitation documents, and its responses to
those requests, without identifying the sources of the re
quests. The minutes shall be prepared in writing, including
by any other means that provides a record of the informa
tion contained therein and shall be provided to all contrac
tors and suppliers to which the procuring entity provided
the solicitation documents.
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'See NCN.91343, para. 195.
'The stipulation that a procuring entity may modify the solicitation

documents only if it has reserved the right to do so in those documents has
been deleted pursuant to NCN.91343, para. 198. See also note 15 under
article 18.

3See NCN.91343, para. 200.

* * *

Section V. Tenders

Article 23. Language of tenders

Tenders may be formulated and submitted in any lan
guage in which the solicitation documents have been issued
or in any other language which the procuring entity speci
fies in the tender solicitation documents.·

'See NCN.91343, para. 202.

* * *

Article 24. Submission of tenders

(1) The procuring entity shall fix a specific date and time
as the deadline for the submission of tenders. The deadline
shall allow sufficient time for all interested contractors and
suppliers to prepare and submit their tenders and shall take
into account the reasonable needs of the procuring entity.'

(2) If the procuring entity issues a clarification or modi
fication of the solicitation documents pursuant to article 22,
it shall, prior to the deadline for the submission of tenders,
extend the deadline if necessary to afford contractors and
suppliers reasonable time to take the clarification or modi
fication into account in their tenders.

(2 bis) The procuring entity may, prior to the deadline for
the submission of tenders, extend the deadline if, due to
circumstances beyond the control of contractors or suppli~

ers, it is not possible for contractors or suppliers to submit
their tenders by the deadline.2

(2 ter) Notice of any extension of the deadline shall be
given promptly in writing, including by any other means
that provides a record of the information contained therein,
to each contractor and supplier to which the procuring
entity provided the solicitation documents. However, no
tice of an extension of the deadline may be communicated
by telephone provided that such telephone notice is given
to all such contractors and suppliers amP provided that,
immediately thereafter, confirmation of the notice is com
municated to the contractors and suppliers in writing, in
cluding by any other means that provides a record of the
confirmation.

(3) A tender received by the procuring entity after the
deadline for the submission of tenders shall not be opened4

and shall be returned to the contractor or supplier that sub
mitted it.

(4) Tenders shall be submitted in writing and in sealed
envelopes. The procuring entity shall [on request] provide

to the contractor or supplier a receipt showing the date and
time when the tender was received.s

'Pursuant to NCN.91343. para. 203, the words "all interested" have
been added and the reference to international tendering proceedings and
foreign contractors and suppliers has been deleted.

'See NCN.91343, para. 205.
'See NCN.91343, para. 206.
'The words "or considered" have been deleted pursuant to NCN.91343,

para. 207.

5Pursuant to AlCN.91343, para. 207, the second sentence, which permit
ted submission of tenders by means other than in writing and in sealed
envelopes, has been deleted; the words "on request" have been added at
the initiative of the Secretariat.

* * *

Article 25. Period of effectiveness of tenders; modifica
tion and withdrawal of tenders

(1) Tenders shall be in effect during the period of time
specified in the solicitation documents. The period of time
shall commence at the deadline for submission of tenders.

(2)(a) Prior to the expiry of the period of effectiveness of
tenders, the procuring entity may! request contractors or
suppliers to extend the period for an additional specified
period of time. A contractor or supplier may refuse the
request without forfeiting its tender security, and the effec
tiveness of its tender will terminate upon the expiry of the
unextended period of effectiveness. The request and the
responses thereto shall be made in writing, including any
other means that provides a record of the information con
tained therein. However, a request or a response may be
communicated by telephone provided that, immediately
thereafter, confirmation of the request or response is com
municated to the recipient in writing, including by any
other means that provides a record of the confirmation?

(b) Contractors and suppliers that agree to an exten
sion of the period of effectiveness of their tenders shall
extend or procure an extension of the period of effective
ness of tender securities provided by them or, if it is not
possible to do so, provide new tender securities, to cover
the extended period of effectiveness of their tenders. A
contractor or supplier whose tender security is not ex
tended, or that has not provided a new tender security, is
considered to have refused the request to extend the period
of effectiveness of its tender. 3

(3) A contractor or supplier may modify or withdraw its
tender prior to the deadline for the submission of tenders,
but not thereafter.4 Such modification or withdrawal shall
be communicated to the procuring entity in writing, includ
ing by any other means that provides a record of the infor
mation contained therein. The modification or notice of
withdrawal is effective if it is received by the procuring
entity prior to the deadline for submission of tenders.

'The words "in exceptional circumstances" have been deleted in ac
cordance with AlCN.91343, para. 209.

'The alignment of the final sentence with changes agreed to for article
22(3), referred to in AlCN.91343, para. 209, appears not to be necessary
in view of the differing circumstances addressed in this subparagraph and
in article 22(3), which deals with responses to requests for clarification of
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the solicitation documents. Unlike clarifications by the procuring entity of
the solicitation documents, responses by contractors and suppliers to
requests to extend the period of effectiveness of a tender do not have to
be communicated to other contractors and suppliers.

'See AtCN.91343, para. 210.

'See AtCN.91343, para. 213.

* * *

Section VI. Tender securities

Article 26, Tender securities

(I) When the procuring entity requires contractors and
suppliers submitting tenders to provide a tender security:

(a) the requirement shall apply to all such contractors
and suppliers;

(a bis) the solicitation documents may stipulate that the
institution or entity issuing the tender security and the in
stitution or entity, if any, confirming the tender security
must be acceptable to the procuring entity;1

(b) notwithstanding the provisions of subparagraph
(1 )(a bis), a tender security shall not be rejected by the
procuring entity on the grounds that the tender security
was not issued by an institution or entity in this State if the
tender security and the institution or entity otherwise con
form to lawful requirements set forth in the solicitation
documents, unless the acceptance by the procuring entity
of such a tender security would be in violation of a law of
this State;2

(c) [moved to subparagraph (a bis)]
(d) the procuring entity may, without being precluded

from stipulating in the solicitation documents other circum
stances under which it is entitled to claim the amount of the
tender security, require, in the solicitation documents, that
the tender security include provisions entitling the procur
ing entity to claim the amount of the security if the contrac
tor or supplier that supplied it 3

(i) withdraws or modifies its tender after the dead
line for submission of tenders; or4

(ii) [deletedp
(iii) fails to sign a procurement contract if required

by the procuring entity to do so or fails to pro
vide a required security for the performance of
the contract after its tender has been accepted.

(2) The procuring entity shall make no claim to the
amount of the tender security, and shall, without delay,
return or procure the return of the tender security document
to the contractor or supplier that supplied it, after the ear
liest to occur of:

(a) the expiry of the tender security,

(b) the entry into force of a procurement contract and
the provision of a security for the performance of the con
tract, if such a security is required,

(c) the termination of the tendering proceedings with
out the entry into force of a procurement contract, or

(d) the withdrawal of the tender in connection with
which the tender security was supplied prior to the dead
line for the submission of tenders.6

'In AtCN.91343, ·para. 217, the Secretariat was requested to consider
combining subparagraphs (b) and (e). It appears that keeping these provi
sions separate would make clear that the procuring entity may in all cases
impose the condition that the issuer of the tender security must be accept
able to the procuring entity and that the procuring entity may reject a
tender security issued by an institution considered not creditworthy (i.e.,
even in cases of wholly domestic procurement in which subparagraph (b)
would not apply pursuant to article 11). Because it appeared preferable
that that principle be stated before stating the rule in paragraph (b), the
substance of subparagraph (e) has been moved to subparagraph (a bis).
The reference to a confirming institution or entity has been added pursuant
to AtCN.91343, para. 218.

'See AtCN.91343, paras. 215 to 217.

'See AtCN.91343, para. 220. The Working Group may wish to consider
whether the chapeau, as presently formulated, provides uneeessarily broad
latitude to the procuring entity with respect to setting the required terms
and conditions of the tender security.

. 'See AtCN.91343, para. 221.

5Subparagraph (d)(ii), which referred to the forfeiture of the tender
security for a refusal to accept a correction of an arithmetical error, has
been deleted pursuant to AtCN.91343, para. 221.

6See AtCN.91343, para. 223.

* * *

Section VII. Opening, examination, evaluation and
comparison of tenders

Article 27. Opening of tenders

(1) Tenders shall be opened at the time specified in the
solicitation documents as the deadline for the submission
of tenders, or at the deadline specified in any extension of
the deadline, at the place and in accordance with the pro
cedures specified in the solicitation documents.

(2) All contractors and suppliers that have submitted ten
ders or their representatives shall be permitted by the pro
curing entity to be present at the opening of tenders,'

(3) The name and address of each contractor or supplier
whose tender is opened and the tender price shall be an
nounced to those persons present at the opening of tenders,
communicated on request2 to contractors and suppliers that
have submitted tenders but that are not present or repre
sented at the opening of tenders, and recorded immediately
in the record of the tendering proceedings required by
Article 33(1P

'See AtCN.91343, para. 227. The Working Group agreed in AtCN.9/
343, para. 225, that the right of contractors and suppliers to be present at
the opening of tenders should not apply in cases of national security or
national defence in which the Model Law was exceptionally applied.
Under article I(2), the procuring entity may exclude article 27(2) when
applying the Model Law to procurement involving national security and
national defence.

'See AtCN.91343, para. 228.

* * *

Article 28. Examination, evaluation and comparison of
tenders*

(I)(a) To assist in the examination, evaluation and com
parison of tenders, the procuring entity may ask contractors
and suppliers for clarifications of their tenders. Any request
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for clarification and any response to such a request shall be
in writing or in any other form that provides a record of the
information contained therein. [However, a request or re
sponse may be communicated by telephone provided that,
immediately thereafter, confirmation of the request or re
sponse is communicated to the recipient in writing or by
any other means that provides a record of the request or
response.]) No change in the tender price or other matter of
substance in the subparagraph (b).

[(b) The procuring entity shall correct purely arithmeti
cal errors apparent on the face of a tender.F

(2) The procuring entity shall reject a tender:

(a) if the contractor or supplier that submitted the ten
der is not qualified, subject to article 8(3);3

(b) if the contractor or supplier submitted the tender
does not accept a correction of an arithmetical error made
pursuant to paragraph (l)(b);

(c) if the tender is not responsive;4

[(d) if the tender is received by the procuring entity
after the deadline for the submission of tendersj.5

(3) [Subject to approval,] the proguring entity may reject
a tender if the contractor or supplier that submitted it offers,
gives or agrees to give to any officer or employee or former
officer or employee of the procuring entity a gratuity,
whether or not in the form of money, an offer of employ
ment or any other thing or service of value, as an induce
ment with respect to an act or decision of, or procedure
followed by, the procuring entity in connection with the
tendering proceedings. The rejection of the tender and the
reasons therefor shall be recorded in the record of the
tendering proceedings.6

(4) The procuring entity may regard a tender as respon
sive even if it contains minor deviations that do not mate
rially alter or depart from the characteristics, terms, condi
tions and other requirements set forth in the solicitation
documents. Those permitted deviations shall be quantified
and appropriately taken account of in the evaluation and
comparison of tenders.?

(5) [deleted]8

(6) [deleted]9

(7)(a) The procuring entity shall evaluate and compare
tenders that have not been rejected pursuant to paragraph
(2) or (3) in order to ascertain the most economic tender, as
defined in subparagraph (C),lO in accordance with the pro
cedures and criteria set forth in the solicitation documents.
No criterion shall be used that has not been set forth in the
solicitation documents. II

(b) [deleted] 12

(c) The most economic tender shall be either:
(i) the tender with the lowest tender price, subject

to any margin of preference applied pursuant
to subparagraph (e) of this paragraph, or

(ii) the lowest evaluated tender,I3 which shall be
ascertained on the basis of objective and quan
tifiable criteria, to the extent possible, includ-

ing, in addition to the tender price, subject to
any margin of preference applied pursuant to
subparagraph (e) of this paragraph, such crite
ria as: the costs of operating, maintaining and
repairing the goods or construction over its
expected useful life; the functional characteris
tics of the goods, construction [or services];
the efficiency and productivity of the goods,
construction [or services]; the time for deliv
ery of the goods, completion of the construc
tion [or rendering of the services]; the terms of
payment; and the terms and conditions of the
quality guarantee in respect of the goods, con
struction [or services).I4

[(d) In addition to criteria of the nature referred to in
subparagraph (c)(ii) of this paragraph, the procuring entity
may apply criteria concerning the effect ofthe tender on the
balance of payments or the foreign exchange reserves of
(this State); the extent to which enterprises, personnel, in
dustries, regions or economic sectors in (this State) would
benefit economically as a result o/the tender; or the extent
to which technological, production, operational, manage
rial or similar information or skills would be acquired by
enterprises or personnel in (this State). To the extent pos
sible, such criteria shall be expressed in the solicitation
documents in objective and quantifiable terms.]IS

(e) In evaluating and comparing tenders, a procuring en
tity may grant a margin of preference for the benefit of ten
ders for construction by domestic contractors and suppliers or
for the benefit of tenders for domestically produced goods.
The margin of preference shall be applied by deducting from
the tender prices of all tenders, other than those that are to
benefit from the margin of preference, import duties and
taxes and sales and similar taxes levied in connection with the
supply of the goods [or servicesJor with the construction,
and adding to the resulting tender prices the amount of the
margin ofpreference provided for in the procurement regula
tions or the actual import duty, whichever is less. 16

(8) When tender prices are expressed in two or more
currencies, the tender prices [of all tenders] shall be con
verted to [the same] currency for the purpose of evaluating
and comparing tenders. I?

(8 bis) Where the procuring entity has engaged in
prequalification proceedings pursuant to article 16 it shall,
and when it has not engaged in prequalification proceed
ings it may, require the contractor or supplier submitting
the tender that has been found to be the most economic
tender pursuant to article 28(7)(c) to reconfirm its qualifi
cations in accordance with criteria and procedures con
forming to the provisions of article 8. The criteria and
procedures to be used for such reconfirmation shall be set
forth in the solicitation documents. Where prequalification
proceedings have been engaged in, the criteria shall be the
same as those used in the prequalificatiol1 proceedings. 18

(9) Information relating to the examination, clarification,
evaluation and comparison of tenders shall not be disclosed
to contractors or suppliers or to any other person not offi
cially involved in the examination, evalJation or compari
son of tenders or involved l9 in the decision of which tender
should be accepted, except as provided in article 33(2).
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(10) [deleted]2°
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Article 29. Rejection of all tenders*

*The second draft of article 28, which was not reviewed by the Work
ing Group at the twelfth session, is presented here, with the accompanying
notes, as it appeared in NCN.9/WG.V/WP.28. The reference to approval
in paragraph (3) should be modified in accordance with NCN.9/343,
paras. 66 and 67, and the references to services in paragraph (7)(c) should
be deleted in accordance with NCN.9/343, para. 20 (see note 1 under
article 2).

'See NCN.9/331, para. 117.

2See NCN.9/331, para. 145. This subparagraph has been placed within
square brackets in view of the discussion in NCN.9/331, para. 146. The
subparagraph will be retained in its present form unless the Working
Group decides otherwise. The sentence in the first draft which read: "Any
such correction shall be binding on the contractor or supplier that submit
ted the tender if accepted by that contractor or supplier" has been deleted
on the initiative of the Secretariat as the point seemed to be covered by
paragraph (2)(b).

3Pursuant to the proposal in NCN.9/331, para. 45, the reference to
eligibility that appeared in the first draft has been deleted. The reference
to article 8(3) corrects a typographical error. The square brackets sur
rounding that reference in the first draft have been removed in view of the
decision to retain article 8(3) (see note 14 to article 8).

'The reference to paragraph (6) that appeared in the first draft has been
deleted in view of the deletion of paragraph (6). The reference to article
29(1)(a) that appeared in the first draft was a typographical error and the
reference should have been article 30( 1)(a). The reference has been de
leted in view of the deletion of article 30( 1)(a).

'This subparagraph has been added pursuant to NCN.9/331, para. 150.
The Working Group may wish to consider whether it is preferable to
require the procuring entity to return a late tender unopened, as currently
provided in article 24(3), rather than to retain the tender and reject it under
article 28(2). If so, the present subparagraph should be deleted.

6See NCN.9/331, para. 152. With respect to the requirement of ap
proval, see note I to article 6.

7Pursuant to NCN.9/331, para. 156, the first sentence of this
subparagraph has been relocated to article 2(j), the remainder of the
subparagraph has been slightly reworded, and subparagraph (b) has been
deleted.

8See NCN.9/331, para. 159.

'See NCN.9/33I, para. 164.

'"Pursuant to NCN.9/331, paras. 92 and 166, the term "most economic
tender" replaces the term "most advantageous tender" that appeared in the
first draft, and the reference to subparagraph (c) has been added.

lISee NCN.9/331, para. 169.

I2See NCN.9/331, para. 167.
I3The term "lowest evaluated tender" replaces the term "most economi

cally advantageous tender" that appeared in the first draft, as a conse
quence of the change of the term "most advantageous tender" to "most
economic tender".

"The last clause of this subparagraph as it appeared in the first draft has
been deleted pursuant to NCN.9/331, para. 168. With respect to the ref
erences to services in this subparagraph and elsewhere in the article, see
note 8 to article 2.

ISSee NCN.9/33I, para. 172.

16See NCN.9/331, para. 173. The approach reflected in the indicated
wording conforms with that followed by several international financing
institutions. The Working Group may wish to consider whether the mallers
addressed by the wording would be beller dealt with in the procurement
regulations.

17See NCN.9/33I, para. 174.
18See NCN.9/331, paras. 70, 73 and 78. With reference to the statement

in NCN.9/331, para. 78, that the provision should indicate what was to
occur if the qualifications of the contractor or supplier were not
reconfirmed, it seems clear that the tender would have to be rejected under
article 28(2)(a), and that the provisions of article 7(2)(b) would apply. The
Working Group may wish to consider whether it is necessary for that infor
mation to be added to the provision. [The reference to article 16 should be
read as a reference to article 8 his (see note I under article 8 his.]

" Added on the initiative of the Secretariat to achieve greater clarity.
20See NCN.9/331, para. 176.

* * *

(1) [Subject to approval,] [and if so specified in the
solicitation documents,] the procuring entity may, at any
time prior to the acceptance of a tender, reject all tenders
for any reason other than for the sole purpose of engaging
in competitive negotiation proceedings and other than any
fraudulent purpose.]

(J bis) If the procuring entity rejects all tenders for the
reason that the tender prices of all tenders substantially
exceed an estimated price established by the procuring
entity prior to the commencement of the tendering proceed
ings, it may either engage in new tendering proceedings on
the basis of modified specifications concerning the techni
calor quality characteristics of the goods, construction [or
services] to be procured, or [, subject to approval,] engage
in competitive negotiation proceedings with the qualified
contractor or supplier that submitted the most economic
tender as defined in article 28(7)(c).2

(2) The procuring entity shall incur no liability, solely by
virtue of its invoking paragraph (l), towards contractors
and suppliers that have submitted tenders. The procuring
entity shall upon request communicate to any contractor or
supplier that submitted a tender the grounds for its rejec
tion ofall tenders, but shall not be required to justify those
grounds.3

(3) Notice of the rejection of all tende~s.pursuant to this
article shall be given promptly, in writing or by any other
means that provides a record of the information contained
therein, to all contractors and suppliers that submitted ten
ders. [However. the notice may be communicated by tele
phone provided that, immediately thereafter, confirmation
of the notice is communicated in writing or by any other
means that provides a record of the confirmation.]4

*The second draft of article 29, which was not reviewed by the Work
ing Group at the twelfth session, is presented here, with the accompanying
notes, as it appeared in NCN.9/WG.VlWP.28. The references to approval
in paragraphs (I) and (I his) should be modified in accordance with
NCN.9/343, paras. 66 and 67, and the reference to services in para
graph (I his) should be deleted in accordance with NCN.9/343, para. 20
(see note I under article 2).

'See NCN .9/331, paras. 177, 180, and 182. With respect to the require
ment of approval in this paragraph and elsewhere in the article, see note
I to article 6. The intent of the word "sole" is to recognize that, pursuant
to paragraph (I his) (added pursuant to NCN.9/331, para. 182), the pro
curing entity may reject all tenders for the reason that they all exceed an
estimated price, and that in such a case it may engage in competitive
negotiation proceedings. The Working Group may wish to consider
whether it is useful or desirable to require the right to rcject all tenders to
be reserved in the solicitation documents. Minor changes in drafting have
been made on the initiative of the Secretariat in order to improve the
clarity of the paragraph.

2See NCN.9/331, para. 182. The Working Group may wish to note that
the case where all tenders are rejected because they exceed an estimated
price is the only case that is subject to the special provisions set forth in
this paragraph. In all other cases where all tenders are rejected, the manner
in which the procuring entity may proceed is governed by article 7;
namely, it may commence new tendering proceedings (without necessarily
having to modify the specifications) or, in the cases mentioned in article
7(2), it may engage in competitive negotiation proceedings. The Working
Group may wish to consider whether the situation envisaged by this para
graph should also be left to be governed by the provisions of article 7. In
addition, in connection with the issue of estimated prices, the Working
Group may wish to recall its disapproval of maximum prices, minimum
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prices and a range of prices (AlCN.91331. paras. 89 and 182). and consider
whether reference in the Model Law to estimated prices is desirable.

3See AlCN.91331. para. 181.

4See AlCN.91331. para. 117.

* * *

Article 30. Negotiations with contractors and suppliers*

No negotiations shall take place between the procuring
entity and a contractor or supplier with respect to a tender
submitted by the contractor or supplier. except as provided
in article 29(1 bis) and article 31(4).1

*The second draft of article 30. which was not reviewed by the Work
ing Group at the twelfth session. is presented here, with the accompanying
note. as it appeared in AlCN.9IWG.VIWP.28.

IParagraphs (1)(a) and (h) and paragraph (2) have been deleted pursu
ant to AlCN.91331. paras. 182 and 183. The prevailing view of the Work
ing Group. expressed in AlCN.91331. para. 184, was that the chapeau of
paragraph (I) should be retained but placed elsewhere in the Model Law.
The chapeau has been retained in article 30 in the present draft as no other
location was found to be appropriate. The final words have been added in
view of the addition of paragraph (I his) in article 29 and of the reference
in article 31(4) to negotiations.

* * *

Section VIII. Two-stage tendering proceedings1

ISee AlCN.91331. para. 186. [See also the note to the title of article 31.)

* * *

Article 31. Two-stage tendering proceedings*

(1) [Subject to approval,]! the procuring entity may
employ the procedures provided for in this article where:

(a) instead of formulating detailed specifications for
the goods. construction [or services]. the procuring entity
seeks proposals from contractors and suppliers in order to
obtain the most advanced or the most appropriate technol
ogy or otherwise to obtain the most satisfactory solution to
its procurement needs;2 or

(b) due to the nature of the goods, construction [or
services], the procuring entity is unable to formulate de
tailed technical specifications.2

(2) The provisions of chapter 11 of this Law shall apply to
tendering proceedings in which the procedures provided
for in the present article are employed except to the extent
those provisions are derogated from in the present article.

(3) The solicitation documents. which shall be prepared
in conformity with articles 18 and 20 of this Law, shall call
upon contractors and suppliers to submit initial tenders
containing their proposals without a tender price. The
solicitation documents may solicit proposals relating to the

technical, quality or other characteristics of the goods,
construction [or services] as well as to contractual terms
and conditions of their supply. 3

(4) The procuring entity may engage in negotiations4
with any contractor or supplier whose tender has not been
rejected pursuant to article 28(2) or (3) or article 29 con
cerning any aspect of its tender.

(5) The procuring entity shall invite contractors and sup
pliers whose tenders have not been rejected to submit final
tenders with prices. The procuring entity may delete or
modify any aspect, set forth in the solicitation documents,
of the technical or quality characteristics of the goods,
construction [or services] to be procured, [and any crite
rion set forth in those documents for evaluating and com
paring tenders and for ascertaining the most economic
tender.] and may add new characteristics [or criteria] that
conform with this Law. Any such deletion, modification or
addition shall be communicated to contractors and suppli
ers in the invitation to submit final tenders. 5 A contractor
or supplier not wishing to submit a final tender may with
draw from the tendering proceedings [without forfeiting its
tender security].6 The final tenders shall be evaluated and
compared in order to ascertain the most economic tender as
defined in article 28(7)(c).7

(6) The procuring entity shall include in the record" re
quired under article 33 a statement of the circumstances on
which it relied in invoking paragraph (1) of this article,
specifying the relevant facts.

*The second draft of article 31. which was not reviewed by the Work
ing Group at the twelfth session. is presented here. with the accompanying
notes, as it appeared in AlCN.9IWG.VIWP.28. At the twelfth session, the
Working Group. in connection with its review of article 7, agreed that the
conditions for use and procedures for two-stage tendering should be in
essence those presently provided in article 31, with appropriate modifica
tions made to take into account the decision to treat that method as a
method of procurement other than tendering (see AlCN.9/343, para. 80).
In line with that decision, the substance of article 31 would appear in
section I of chapter IlI, as article 33 his. and the present section would be
deleted. The reference to approval in the chapeau of paragraph (I) should
be modified in accordance with AlCN.9/343. paras. 66 and 67. and the
references to services in paras. (I)(a) and (5) should be deleted in accord
ance with AlCN.91343. para. 20 (see note I under article 2).

ISee note I to article 6.

'See AlCN.9/331. paras. 185 and 188. With respect to the references
to services in this paragraph and elsewhere in the article, sce note 8 to
article 2.

3The reference to articles 18 and 20 has been included pursuant to AI
CN.9/331, para. 189. The second sentence of the paragraph has been
added pursuant to AlCN.9/331. para. 188. With respect to the reference to
solicitation documents. see note 1 to heading of section IV.

4See AlCN.9/331, para. 191. The word "article" has been added to
achieve greater clarity.

'See AlCN.9/331. paras. 190 and 192.

·The reference to the tender security has been placed within square
brackets pursuant to the proposal in AlCN.9/331, para. 192.

'Pursuant to AlCN.9/331. paras. 92 and 166, the term "most economic
tender" replaces the term "most advantageous tender" that appeared in the
first draft, and the reference to article 28(7)(c) has been added pursuant to
AlCN.91331. para. 189:

'Pursuant to AlCN.9/331, para. 207. the word "record" replaces the
word "minutes" that appeared in the first draft.

* * *
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Section IX. Acceptance of tender and entry into
force of procurement contract; record of tendering

proceedings'

Article 32. Acceptance of tender and entry into force of
procurement contract*

( I ) The tender that has been ascertained to be the most
economic tender pursuant to article 28(7)(c) shall be ac
cepted.2 However, if the contractor or supplier submitting
that tender is required to reconfirm its qualifications pur
suant to article 28(8 bis), its tender shall not be accepted
unless its qualifications are reconfirmed. 3 Notice of accept
ance of the tender shall be given promptly to the contractor
or supplier submitting the tender.

[(2) Except as provided in paragraph (3)(b),4 a procure
ment contract in accordance with the terms and conditions
of the accepted tender enters into force when the notice
referred to in paragraph (I) is dispatched to the contractor
or supplier that submitted the tender, provided that it is
dispatched while the tender is in force and effect.]5

[(3)(a) Notwithstanding the provisions of paragraph (2),
the notice referred to in paragraph (1) may require the
contractor or supplier whose tender has been accepted to
sign a written procurement contract conforming to the ten
der. [When the notice, or the applicable law relative to the
formation of contracts, requires the signature of a written
contract,]4 the procuring entity and6 the contractor or sup
plier shall sign the procurement contract within a reason
able period of time after the notice is dispatched to the
contractor or supplier.

(b) Where a written procurement contract is required
to be signed pursuant to paragraph (3)(a),4 the procure
ment contract enters into force when the contract is signed
by the contractor or supplier and by the procuring entity.
Between the time when the notice referred to in paragraph
(1) is dispatched to the contractor or supplier and the entry
into force of the procurement contract:

(i) neither the procuring entity nor the contractor
or supplier shall take any action that would
defeat the object or purpose of the contract or
that would interfere6 with the entry into force
of the procurement contract or with its per
formance;

(ii) the procuring entity and the contractor or
supplier shall inform each other of any cir
cumstance of which they are aware that could
interfere with the entry into force of the pro
curement contract or its performance;6

(iii) the procuring entity and the contractor or
supplier shall cooperate with each other as
necessary in order for the procurement con
tract to enter into force.] 5

[(4) If the contractor or supplier whose tender has been
accepted fails to sign a written procurement contract, if
required to do so, or fails to provide any required security
for the performance of the contract, the tender that is ascer
tained to be the next most economic tender pursuant to
article 28(7)(c)7 and that is in force may be accepted.8 The
notice provided for in paragraph (1) shall be given to the
contractor or supplier that submitted that tender.]9

(5) Upon the entry into force of the procurement contract
and the provision by the contractor or supplier of a security
for the performance of the contract, if required, notice of
the procurement contract shall be given to other contractors
and suppliers, specifying the name and address of the con
tractor or supplier that has entered into the contract and the
price of the contract.

(6)(a) The notices referred to in this article may be given
in writing or by any other means that provides a record of
the information contained therein. [However, the notices
may be communicated by telephone provided that, immedi
ately thereafter, confirmation of the notice is communi
cated in writing or by any other means that provides a
record of the confirmation.]1O

(b) The notice under paragraph (1) is "dispatched"
when it is properly addressed or otherwise directed and
transmitted to the contractor or supplier, or conveyed to an
appropriate authority for transmission to the contractor or
supplier, by a mode authorized by paragraph (6)(a).1l

*The second draft of article 32, which was not reviewed by the Work
ing Group at the twelfth session, is presented here, with the accompanying
notes, as it appeared in AlCN.9IWG.VIWP.28.

'Pursuant to AlCN.91331, para. 207, the term "minutes of tendering
proceedings" has been changed to "record of tendering proceedings".

2Pursuant to AlCN.91331, para. 194, the words "subject to approval"
have been deleted from this paragraph and from paragraph (4) (see, also,
note I to article 6). Pursuant to AlCN.91331, paras. 92 and 166, the term
"most economic tender" replaces the term "most advantageous tender"
that appeared in the first draft, and the reference to article 28(7)(c) has
been added.

'See AlCN.91331, paras. 70 and 78.
'See AlCN.91331, para. 196.

'Paragraphs (2) and (3) have been placed within square brackets in
view of the differing views reflected in AlCN.91331, paras. 197 to 200.
They will be retained in their present form unless the Working Group
decides otherwise. Pursuant to AlCN.91331, para. 195, the references to
receipt of the notice of acceptance of the tender have been deleted. It will
be noted that the "dispatch" approach differs from the approach in the
United Nations Convention on Contracts for thc International Sale of
Goods, art. 24. See the discussion of this point in the Working Group note
following paragraph I of the commentary to article 32 in the first draft.

·See AlCN.91331. paras. 202. 203 and 206.
7Pursuant to AlCN.91331, paras. 92 and 166. the term "most economic

tender" replaces the term "most advantageous tender" that appeared in the
first draft, and the reference to article 28(7)(c) has been added.

8Pursuant to AlCN.91331, para. 194, the words "subject to approval"
have been deleted (see, also, note I to article 6). The phrase "in force and
effect" that appeared in the first draft has been changed to "in force".

"Paragraph (4) has been placed within square brackets in the light of the
differing views reflected in AlCN.91331, para. 205. The paragraph will be
retained in its present form unless the Working Group decides otherwise.

IOSee AlCN.91331, para. 117.

lIPursuant to AlCN.91331, para. 195, alternative 2 of paragraph 6(b)
has been deleted.

* * *

Article 33. Record of tendering proceedings*'

(1) The procuring entity shall prepare a record of the
tendering proceedings, including the opening, examination,
evaluation and comparison of tenders. The record shall
contain a brief description of the goods or construction to
be procured, the names and addresses of contractors and
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suppliers that submitted tenders; information relative to the
qualifications, or lack thereof, of those contractors and
suppliers;2 the price and a summary of the other principal
terms and conditions of each tender and of the procurement
contract; a summary of the evaluation and comparison of
tenders; the information required by article 28(3), if a ten
der was rejected pursuant to that provision;3 if all tenders
were rejected pursuant to article 29, a statement to that
effect; and, where applicable, the statement required by
article 31 (6).

(2) The record of the tendering proceedings shall be
made available for inspection by any person4 after [a pro
curement contract has entered into force and the contractor
or supplier has supplied a security for the performance of
the contract, if required,] [a tender has been acceptedj5 or
after tendering proceedings have been terminated without
resulting in a procurement contract. However:

(a) information shall not be disclosed if its disclosure
would be contrary to law, would impede law enforcement,
would not be in the public interest, would prejudice legiti
mate commercial interests of the parties or would inhibit
fair competition;6

(b) information relating to the examination, evaluation
and comparison of tenders[, and tender prices,] shall not
be disclosed.?

*The second draft of article 33. which was not reviewed by the Work
ing Group at the twelfth session. is presented here. with the accompanying
notes, as it appeared in AlCN.9/WG.V/WP.28.

'Pursuant to AlCN.91331, para. 207, the term "minutes of tendering
proceedings" that appeared in the first draft has been changed to "record
of tendering proceedings" in the title and text of article 33.

'Pursuant to AlCN.91331, para. 45, the words "eligibility and" that
appeared in the first draft have been deleted.

'See AlCN.91331, para. 152.

4Pursuantto AlCN.91331, para. 209, the words "any person" replace the
words "the general public" that appeared in the first draft.

'Pursuant to the proposal in AlCN.91331 , para. 212, two alternatives are
presented within square brackets for the consideration of the Working
Group. The first alternative, which appeared in the first draft, is that the
record of the tendering proceedings is to be disclosed after the procure
ment contract has entered into force and the contractor or supplier supplies
a performance security. The second alternative is that disclosure must take
place when a tender has been accepted. The time when a tender is accepted
would seem to be the earliest time when disclosure of the record could be
required, since prior to that time the tendering proceedings would still be
in progress and the record would not necessarily have been prepared or
completed. It will also be noted that, pursuant to article 32, the acceptance
of the tender and the entry into force of the procurement contract will
occur simultaneously, except where the signature of a written contract is
required. Unless the Working Group decides otherwise, the first alterna
tive will be retained.

·See A1CN.9/331, para. 210.

'See A/CN.9/33I , para. 211. The Working Group may wish to consider
whether disclosure of this information, and in particular the tender prices
(reference to which has been set forth within square brackets). is important
in order to assure participants in the tendering proceedings, and the public
in general, that the procurement law and the procurement regulations have
been complied with. and in order to enable an aggrieved contractor or
supplier to seek review of acts or decisions of, or procedures followed by,
the procuring entity. Articles 33, 34(4) and 35 deal with analogous mat
ters. Once the text of those provisions is settled, they might be consoli
dated into a single article.

* * *

CHAPTER Ill. PROCUREMENT OTHER THAN BY
MEANS OF TENDERING PROCEEDINGS

[Section I. Two-stage tendering proceedings]1

Article 33 bis. [reserved]

'See the note to the title of article 31.

* * *

Section 1I. Request-for-proposals proceedings I

Article 33 ter. Request for proposals

(1) (Subject to approval by . .. (each State designates an
organ to issue the approval),) the procuring entity may
engage in procurement by means of request for proposals
when the procuring entity has not decided upon the par
ticular nature or specifications of goods or construction to
be procured and seeks proposals as to various possible
means of meeting its needs. 2

(2) The provisions of chapter 1I of this Law, with the
exception of articles 25, 27 and 30, shall apply to request
for-proposals proceedings except to the extent those provi
sions are derogated from in section Il of chapter Ill. 3

(3) A procuring entity shall solicit proposals from all in
terested contractors and suppliers by causing a request for
proposals or, if prequalification proceedings are to be en
gaged in, an invitation to prequalify, to be published in
accordance with article 12 or, in accordance with article
12, by sending a request for proposals only to particular
contractors and suppliers selected by it. 4

(4) (a) The requestfor proposals shall contain at least the
following information:

(i) a description of the procurement need for which
the procuring entity is seeking proposals, includ
ing any technical specifications and other pa
rameters to which proposals must conform, and
the location of any construction to be effected;

(ii) the information referred to in article 14(1), with
the exception of subparagraph (b).5

(b) Unless the request for proposals specifies that the
procuring entity will issue a separate set of solicitation
documents in accordance with article 33 quater, the re
quest for proposals shall contain, in addition to the infor
mation referred to in article 14(1)(a) and (1)(d bis), the
information referred to in article 33 quater.6

(c) If prequalification proceedings are to be engaged
in, the invitation to prequalify shall contain the information
referred to in paragraph (4)(a)(i) and the information re
ferred to in article 14(2), with the exception of the informa
tion referred to in article 14(1)(b).?

'Section II has been added pursuant to the decision in A/CN.9/343,
paras. 75, 81 and 82, to provide in the Model Law for procurement by
request for proposals. Section II contains provisions setting forth the con
ditions and procedures for use agreed upon by the Working Group, as well
as provisions on issues that appear to the Secretariat to warrant coverage
in the Model Law.
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2See NCN.9/343, para. 81.

'Paragraph (2) derogates from article 25 since limitations on the right
of the contractor or supplier to modify or withdraw its proposal are incon
sistent with the flexibility required for request for proposals proceedings.
In view of the provision concerning opening of proposals contained in
article 33 quinquies(l), and the provision on negotiation in article 33
quinquies(2). paragraph (2) also derogates from articles 27 and 30.

4The reference to article 12 incorporates the publication requirements
outlined in that article, as well as the possibility of limiting participation
in the procurement proceedings to contractors and suppliers selected by
the procuring entity. In line with the suggestion in note 2 under article 12,
the Working Group may wish to consider using a term other than "request
for proposals" to describe the medium by which the procuring entity so
licits proposals.

SMost of the information requirements set forth in article 14(1) for the
invitation to tender are incorporated by sUbparagraph'(4)(a)(ii).
Subparagraph (4)(a)(i) replaces the requirement in article 14(1)(b), since,
in request for proposal proceedings, the procuring entity is not in a posi
tion to describe the goods or construction to be procured with the same
degree of precision as in tendering proceedings.

6In cases in which the procuring entity can provide in the request for
proposals the information necessary for contractors and suppliers to pre
pare their proposals, solicitation documents would not be issued. Pursuant
to paragraph (4)(b), requests for proposals in such cases are to contain the
types of information that would otherwise be found in the solicitation
documents. The reference to article 14(1)(a) concerns the name and ad
dress of the procuring entity, and the reference to article 14(1)(d bis) refers
to the declaration by the procuring entity as to participation by contractors
regardless of nationality. Such a declaration would be relevant in those
cases in which the procuring entity was soliciting proposals by advertising
rather than by selective invitation.

7Paragraph (4)(c) sets forth the required contents of an invitation to
prequalify in request-for-proposals proceedings by incorporating the pro
visions of article 14(2). The reference in article 14(2) to article 14(1)(b) is
excluded because a requirement for information about the goods or con
struction to be procured is incorporated by way of the reference to para
graph (4)(a)(i) (see note 5).

* * *

Article 33 quat~r. Solicitation documents

(1) The procuring entity shall provide a set of solicitation
documents to contractors and suppliers in accordance with
the procedures and requirements specified in the request
for proposals. If prequalification proceedings have been
engaged in, the procuring entity shall provide a set of
solicitation documents to each contractor and supplier that
has been prequalified and that pays the price, if any,
charged for those documents. I

(2) The solicitation documents shall contain the following
information:2

(a) a description of the procurement needfor which the
procuring entity is seeking proposals, including any tech
nical specifications and other parameters to which propo
sals must conform, and the location of any construction to
be effected; and the desired or required time, if any, when
the goods are to be delivered or the construction is to be
effected; 3

(b) the criteria, in accordance with article 33 quin
quies, to be used for evaluating the proposals and the rela
tive weight to be afforded to the different criteria; ancf4

(c) the information referred to in article 17(2), with the
exception of subparagraphs (e), (g) and (p).5

'With the exception of the reference to cases in which solicitation docu
ments are not issued, the foregoing provision is analogous to article 17( I).

2Unlike in the chapeau of article 17(2), there is no reference to infor
mation concerning procedures for the opening of proposals (see note 2
under article 33 quinquies).

'Subparagraph (a) corresponds to article 17(2)(e), but is adapted to
request for proposals proceedings.

'See NCN.9/343, para. 82.

SArticle 17(2)(e) is not incorporated because subparagraph (a) contains
a provision specific to request for proposals procecdings concerning the
description of the goods or construction to be procured. Article 17(2)(g),
concerning a statement as to whether contractors and suppliers are to be
permitted to present alternatives to requirements set forth in the
solicitation documents, is not relevant to request-for-proposals proceed
ings, which solicit various possible types of solutions. Article 17(2)(p) is
not incorporated because public opening is not required for request for
proposals proceedings (see note 3 under article 33 fer) and because pro
cedures and criteria for evaluation and comparison of proposals are re
ferred to in paragraph (4)(b).

* * *

Article 33 quinquies. Opening, examination, evaluation
and comparison of proposals

(1) Proposals shall be opened in such a manner as to
avoid disclosure of the contents of proposals to competing
contractors and suppliers. I

(2) The procuring entity may conduct negotiations with
contractors and suppliers about their proposals and seek
or permit revisions of proposals. Negotiations between the
procuring entity and a contractor or supplier shall be con
fidential, and, except as provided in article 33 sexies, one
party to the negotiations shall not reveal or disclose to any
third person any documentation or information relating to
the negotiations without the consent of the other party. 2

(3) In selecting the contractor or supplier with which to
enter into a procurement contract, the procuring entity
shall evaluate the proposals using only the criteria that
have been set forth in the request for proposals in accord
ance with article 33 ter(4) or in the solicitation documents
in accordance with article 33 quater(2)(b). Those criteria
may measure both the competence of the contractor or
supplier and the effectiveness of its proposal in meeting the
procuring entity's needs. The effectiveness of a proposal in
meeting the needs of the procuring entity shall be evaluated
separately from the price. 3

(4) Except as otherwise provided in this article, examina
tion, evaluation and comparison ofproposals shall be con
ducted in accordance with the procedures set forth in ar
ticle 28.

IIn tendering proceedings. the public opening of tenders pursuant to
article 27 results in the identification of contractors and suppliers that have
submitted tenders and the disclosure of the prices of those tenders. Under
article 33( I), there is no requirement that the opening of proposals be
public. Instead the procuring entity is required to avoid disclosure of the
contents of proposals to competing contractors and suppliers. Such a dis
closure might compromise the negotiations with contractors and suppliers
that take place after opening of the proposals. Disclosure of the prices of
proposals is not required since the prices of proposals, unlike the prices of
tenders, are subject to negotiation and modification. While paragraph (I)
does not require the procuring entity to disclose upon the opening of the
proposals the names of contractors and suppliers that submitted the pro
posals, article 33 sexies does require the identification of those contractors
and suppliers in the record of the proceeding made available to the general
public upon the entry into force of the procurement contract.
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2While in tendering proceedings negotiations between the procuring
entity and contractors for the. purpose of effecting modifications in the
price or substance of tenders are prohibited by articles 28(1)(a) and 30,
such negotiations may be an essential element in request-for-proposals
proceedings. In order to ensure that negotiations do not compromise com
petition or lead to abuses in the proceedings, the procuring entity is pro
hibited from disclosing to a contractor or supplier information derived
from or about proposals made by other contractors or suppliers.

3See AlCN.9/343, para. 82.

* * *
Article 33 sexies. Record of request-for-proposals

proceedings·

(1) The procuring entity shall prepare a record of the
request-for-proposals proceedings. The record shall con
tain a brief description of the procurement need for which
the procuring entity requested proposals; the names and
addresses of the contractors or suppliers from which the
procuring entity obtained proposals; information relative
to the qualifications, or lack thereof, of those contractors
and suppliers; the price and a summary of the other prin
cipal terms and conditions of each proposal and of the
procurement contract; a summary of the evaluation and
comparison of the proposals; if the proceedings did not
result in a procurement contract, a statement of the rea
sons therefor; and the statement and facts required by
article 7(5).

(2) The record shall be made available for inspection by
any person after the procurement contract has entered into
force; provided, however, that information shall not be
disclosed if its disclosure would be contrary to law, would
impede law enforcement, would not be in the public inter
est, would prejudice legitimate commercial interests of the
parties or would inhibit fair competition.

'This article is based on article 33.

* * *

Section Ill. Competitive negotiation proceedings

Article 34. Competitive negotiation proceedings*

(1) In competitive negotiation proceedings, the procuring
entity shall engage in negotiations with a sufficient number
of contractors and suppliers to ensure effective competition.!

(2) Any requirements, guidelines, documents or other
information relative to the negotiations that are communi
cated by the procuring entity to a contractor or supplier
shall be communicated on an equal basis to all other con
tractors and suppliers engaging in negotiations with the
procuring entity relative to the procurement.2

(3) Negotiations between the procuring entity and a con
tractor or supplier shall be confidential, and, except as pro
vided in paragraph (4), one party to those negotiations shall
not reveal or disclose to any third per&on any documenta
tion or information relating to those negotiations without
the consent of the other party.

(4) (a) The procuring entity shall prepare a record of
the competitive negotiation proceedings. The record shall
contain the names and addresses of contractors and suppli
ers with which the procuring entity has engaged in negotia
tions; the price and a summary of the other principal terms
and conditions of the procurement contract; if the proceed
ings did not result in a procurement contract, a statement of
the reasons therefor; and the statement and facts required
by article 7(5).3

(b) The record of the competitive negotiation proceed
ings shall be made available for inspection by any person
after a procurement contract has entered into force, except
that information shall not be disclosed if its disclosure
would be contrary to law, would impede law enforcement,
would not be in the public interest, would prejudice legiti
mate commercial interests of the parties or would inhibit
fair competition. 3

*The second draft of article 34, which was not reviewed by the Work
ing Group at the twelfth session, is presented here, with the accompanying
notes, as it appeared in AlCN.91WG.VIWP.28. In addition, set out below,
following note 3, are the texts of paragraphs (new 1) and (new I bis), that,
in accordance with AlCN.9/343, para. 75, set forth the conditions for the
use of competitive negotiation agreed upon by the Working Group and the
condition formerly found in article 7(4) (see note c below). Those addi
tional paragraphs would precede paragraph (1) in the present text.

'The final phrase of this paragraph, which appeared in the first draft,
has been deleted pursuant to AlCN.9/33I, para. 216.

2The final phrase of this paragraph, which appeared in the first draft,
has been deleted pursuant to AlCN.9/33I, para. 217.

3See AlCN.9/33I, para. 218.

Texts of paragraphs (new 1) and (new 1 bis)

(new I) (Subject to approval by ... (each State designates an organ to
issue the approva/),) the procuring entity may engage in procurement by
means of competitive negotiation in the following circumstances:"

(a) when, due to the nature, scope or volume of goods or construction
to be procured, it is necessary to negotiate with contractors or suppliers
in order to enable the procuring entity to obtain the solution which rep
resents the best value;

(b) when there is an urgent need for the goods or construction and
engaging in tendering proceedings would therefore be impossible or im
prudent;

(c) when the procuring entity seeks to enter into a contract for the
purpose of research. experiment, study or development leading to the
procurement of a prototype, except where the contract includes the pro
duction of goods in quantities sufficient to establish their commercial
viability or to recover research and development costs;

(d) when, for reasons of national defence or national security, there is
a need for secrecy in respect of the procuring entity's procurement needs;
or

[(e) when tendering proceedings have been engaged in but no tenders
were submitted or all tenders were rejected by the procuring entity pursu
ant to article 28(2) or (3) or article 29, and when engaging in new tender
ing proceedings would be unlikely to result in a procurement contract;]h

[(f) when the estimated value of the procurement contract is less than
the amount set forth in the procurement regulations.]b

(new I bis) The procuring entity shall not divide its procurement into
separate contracts for the purpose of invoking paragraph (new (1 )(1)."

"Concerning the approval requirement, see A1CN.9/343, para. 75. Suhpara
graphs la) through Id) set forth the conditions for use of competitive negotiation
proceedings agreed upon in A/CN.9/343, paras. 85 to 89.

'The Working Group may wish to consider including the foregoing condition,
which appeared in eatlier drafts of the Model Law in article 7(2). but was not
included in the conditions agreed upon in A/CN.9/343, paras. 85 to 89.

'·Retention of the foregoing provision, previously found in article 7(4), would
depend on the decision with regard to subparagraph if}.

* * *
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Section IV. Request-for-quotations proceedings I

Article 34 bis. Request for quotations

(1) [(Subject to approval by . .. (each State designates an
organ to issue the approval),)] the procuring entity may
engage in procurement by means of request for quotations
for the procurement of standardized goods when the esti
mated value of the procurement contract is less than the
amount set forth in the procurement regulations. 2

(2) The procuring entity shall not divide its procurement
into separate contracts for the purpose of invoking para
graph (1).3

(3) [The procuring entity shall request quotations from at
least [3] contractors.] Each contractor or supplier from
whom a quotation is requested shall be permitted to give only
one price quotation and shall not be permitted to change its
quotation. No negotiations shall take place between the
procuring entity and a contractor or supplier with respect to
a quotation submitted by the contractor or supplier.4

(4) The procurement contract shall be awarded to the
contractor or supplier quoting the lowest price. 5

(5) (a) The procuring entity shall prepare a record of
the request for quotations proceedings. The record shall
contain the names and addresses ofcontractors and suppli
ers from which the procuring entity has requested quota
tions; the price and a summary of the other principal terms
and conditions of each quotation and of the procurement
contract; if the proceedings did not result in a procurement
contract, a statement of the reasons there/or; and the state
ment and facts required by article 7(5).

(b) The record of the request for quotations shall be
made available for inspection by any person after a procure
ment contract has entered into force. except that information
shall not be disclosed if its disclosure would be contrary to
law. would impede law enforcement, would not be in the pub
lic interest, would prejudice legitimate commercial interests
ofthe parties or would inhibit fair competition.6

'The addition of section IV implements the decision in AlCN.9/343,
para. 72, that the Model Law should provide for procurement through
request for quotations.

'See AlCN.9/343, para. 90. The approval requirement agreed on in AI
CN.9/343, para. 75, is placed within square brackets in order to invite the
Working Group to consider whether an approval requirement is appropri
ate in view of the low values and quantities involved in procurement by
request for quotations.

'Paragraph (2) prohibits the procuring entity from fragmenting a pro
curement so as to fall below the threshold referred to in paragraph (I) and
to thereby avoid tendering proceedings.

4See A/CN.9/343, para. 91. A requirement that a minimum number of
quotations be solicited is included for consideration by the Working Group.

'See AlCN.9/343, para. 91.

6The present provision is based on similar requirements for other meth
ods of procurement.

* * *
Section V. Single source procurement

Article 35. Record of single source procurement*

(I) The procuring entity shall prepare a record of the sin
gle source procurement. The record shall contain the name

and address of the contractor or supplier from which the
procuring entity procured the goods or construction, the
price and a summary of the other principal terms and con
ditions of the procurement contract and the statement and
facts required by article 7(5).

(2) The record shall be made available for inspection by
any person after the procurement contract has entered into
force; provided, however, that information shall not be
disclosed if its disclosure would be contrary to law. would
impede law enforcement, would not be in the public inter
est, would prejudice legitimate commercial interests of the
parties or would inhibit fair competition. 1

*The second draft of article 35, which was not reviewed by the Work
ing Group at the twelfth session, is presented here, with the accompanying
note, as it appeared in AlCN.9/WG.Y/WP.28. Previously, the conditions
for use of single source procurement were set forth in article 7(3)and (4).
Pursuant to AlCN.9/343, para. 75, the Working Group may wish to con
sider adding those conditions and procedures for use to article 35 in para
graphs (new I) and (new I bis), as set forth below, following note I.
Those additional paragraphs, which would precede paragraph (I) in the
present text, set forth the conditions for use that had appeared in the
second draft in article 7(3) and that were affirmed in A/CN.9/343, para.
92. If the conditions for use were to be included in article 35, the title of
the article would be modified to read "single source procurement".

'See AlCN.9/331, para. 220.

Texts of paragraphs (new 1) and (new 1 bis)

(new I) (Subject to approval b)' ... (each State designates an organ to
issue the approva/),) the procuring elllit)' ma)' procure the goods or con
struction b)' soliciting a proposal or price quotation from a single contrac
tor or supplier when:

(a) the estimated value of the procurement contract is less than the
amount set forth in the procurement regulations;

(b) the goods or construction are available only from a particular con
tractor or supplier, or a particular contractor or supplier has exclusive
rights in respect of the goods or construction and no reasonable alternative
or substitute exists;

(c) there is an urgent need for the goods or construction, making it
impossible or imprudent to use other methods of procurement" because of
the amount of time involved in using those methods;

(d) for reasons of standardizaiion, or the need for compatibility with
existing goods, equipment or technology, additional supplies must be pro
cured from the contractor or supplier that supplied the existing goods,
equipment or technology;b

(e) the procuring entity seeks to enter into a contract with the contrac
tor or supplier for the purpose of research, experiment, study or develop
ment, except where the contract includes the production of goods in quan
tities to establish their commercial viability or to recover research and
development costs;

if) for reasons of national security or national defence there is a need
for secrecy in respect of the procuring entity's procurement needs;

(g) procurement from a particular contractor or supplier is necessary in
order to promote socio-economic policies specified in the procurement
regulations;'

(h) procurement from a particular contractor or supplier is necessary in
order to develop a particular source of supply for reasons of national
security or national defence;

(i) the scope or volume of the goods or construction required by the
procuring entity exceeds the normal capacity of the relevant industry and
a particular contractor or supplier is willing to build or acquire special
facilities or capacity in order to supply the goods or construction.

(new I bis) The procuring entity shall not {livide its procurement into
separate contracts for the purpose of invoking paragraph (new 1)(a).<1

"The reference to competitive negotiation proceedings and tendering proceedings
that appeared in earlier drafts has been replaced by a reference to "other methods of
procurement" in view of the addition to the Model Law of request for proposals and
request for quotations.

'The Working Group may wish to consider whether sllbparagrnph Id) should be
expanded to cover construction and whether subparagraphs should he added to
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authorize single source procurement, under certain conditions, in cases of expansion
of existing construction or repeat orders of goods not covered by subparagraph (d).
Such provisions might be formulated along the following lines:

"(d bis) there is a need to expand an existing construction. provided that the
procurement contract is awarded to the contractor or supplier that executed the
originallVork and that the supplementary work does not exceed { ...] per cent
of the amount of the original procurement contract;"

"(d ter) there is a need to procure additional goods. provided that the
procurement contract is awarded to the contractor or supplier that
provided the original goods and that the supplementary procurement does not
exceed [ . . . ] per cent of the amount of the original procurement con
tract,'"

'The Working Group may wish to consider whether subparagraph (g), even with
it~ scope limited to the promotion of specified socio-economic policies, would pro
Vide too much scope to a procuring entity to defeat the objectives of the Model Law.

'See note 4 under article 7.

CHAPTER IV. REVIEW

(Draft articles 35 to 42, which concern the review of acts
and decisions of, and procedures followed by, the procur
ing entity under the Model Law, are contained in NCN.9/
WG.V/WP.27.)

2. Procurement: competitive negotiation: note by the Secretariat

(AlCN.9/WG. V/WP.31) [Original: English]
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INTRODUCTION

1. As reported in NCN.9/WG.V/WP.22, paras. 59 to 61,
and 201 to 213, the procurement laws of many countries
provide for procurement by negotiation between the pro
curing entity and contractors and suppliers prior to the
award of the procurement contract. In view of the presence
of such provisions in the procurement laws of many coun
tries, the first draft of article 7 of the Model Law on Pro
curement (NCN.9/WG.V/WP.24) provided for a method
of procurement referred to as "competitive negotiation",
which could be used when tendering proceedings had been
engaged in but were unsuccessful or when the estimated
value of the procurement contract was below a level set in
the procurement regulations. Draft article 34 established
certain procedural requirements designed to incorporate
objectivity, fairness and competition into the competitive
negotiation proceedings. At the eleventh session, in review
ing the first draft of article 7, the Working Group affirmed
that it was desirable for the Model Law to provide for

competitive negotiation as a method of procurement avail
able to the procuring entity in certain circumstances in
which tendering was not a suitable method of procurement
(A/CN.9/331, para. 41). At that session, there was also sig
nificant support for expanding the circumstances in which
competitive negotiation proceedings could be used beyond
those provided for in the first draft of article 7 (NCN.9/
331, para. 42). In reviewing the second draft of article 7 at
the twelfth session, the Working Group reaffirmed its de
cision to retain competitive negotiation in the Model Law
in certain specified circumstances (NCN.9/343, para. 70)
and agreed upon conditions to be set forth in the Model
Law for the use of that method of procurement (NCN.9/
343, para. 85). J

'In accordance with the Working Group's decision that article 7 should
list all the methods of procurement available under the Model Law, and
that the conditions and procedures for use of those methods should be set
forth in the individual articles dealing with those uses, it is suggested in
A1CN.9IWG.VIWP.30 that the conditions for use of competitive negotia
tions agreed upon by the Working Group should be located in article 34.
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2. During the adoption of. the report of the twelfth ses
sion, the Secretariat was requested to prepare a report to the
next session on provisions in national procurement laws
relating to the conditions and procedures for use of the
competitive negotiation method of procurement.2 The
present document contains that report.

I. GENERAL REMARKS

3. The method of procurement most commonly mandated
in procurement legislation is publicly advertised competi
tive tendering, open to all eligible and qualified contractors
and suppliers. An important reason for the predominant use
of competitive tendering is that it generally is most likely
to lead to economy and efficiency in the use of public
funds, in addition to serving as a safeguard against waste,
corruption and favouritism. Notwithstanding the preference
for competitive tendering, the procurement laws of most
countries recognize that in certain situations competitive
tendering may not be an appropriate method of procure
ment. Therefore, the procuring entity is often permitted to
use certain other methods of procurement, including engag
ing in negotiations with one or more contractors or suppli
ers with a view to entering into a procurement contract.

4. The present report focuses on the provisions in national
laws that establish conditions for use and procedures for
use of the type of procurement method referred to in the
draft Model Law as "competitive negotiation". In consider
ing the conditions and procedures for use o~ ~uch a m~th?d,
it is necessary to bear in mind that competitIve negotIatIOn
is a distinct method of procurement, apart from other meth
ods of procurement which involve a degree of pre-award
negotiation between the procuring entity and contractors
and suppliers. In competitive negotiation proceedings as
provided for in the draft Model Law and m t~e pro~ur~
ment laws of a number of countries, the procunng entIty IS
given a relatively free hand to conduct the procurement
proceedings as it sees fit, in particular with respect to the
selection of negotiating partners, the con.duct of the nego
tiations and the examination and companson of proposals.
By contrast, methods such as two-stage tendering and re
quest for proposals proceeding.s, though the~ involve some
degree of negotiation, are subject to a relatIvely ela~or~te
procedural framework. This report covers only .ne.gotlatlOn
as a separate method of procurement, not negotIatIOn as an
element in some other method of procurement.

5. The laws of a number of countries do not provide, as
does the draft Model Law, for two distinct methods of
procurement to cover, on the one hand, c~ses. in w~ich
negotiation with only one contractor or supplter IS possIble
(covered under the draft Model Law by ~mgle .source p~o
curement) and, on the other hand, cases m whIch negotia
tions can be conducted with more than one contractor ~r

supplier (covered under the draft Mo?el Law b'y compet~
tive negotiation). Instead, such l~ws. Itst the. vanous condI
tions in which the procuring entIty IS permItted to procure

'Because the request for the present report was made during .the a~op
tion of the report of the twelfth session rather than dunng the deliberatIons
of the Working Group or during its discussion of future ",:,ork. no mentIOn
is found of that request in the report of the twelfth sessIOn.

by negotiation, including single source situations. Some of
those laws include a general requirement that in negotiation
proceedings the procuring entity, to the degree possible,
should negotiate with a sufficient number of contractors
and suppliers judged susceptible of filling the procurement
need so as to ensure competition. To the extent that condi
tions for the use of negotiation in those types of statutes
relate only to single source procurement, they are not dis
cussed in the present report.

11. CONDITIONS FOR USE OF NEGOTIAnON

6. In the procurement laws of some countries, designated
governmental authorities or procuring entities themselves
are given broad discretion to authorize or to engage in
procurement through negotiation when it is considered
appropriate to do so. In some of those countries, procuring
entities operating in particular economic sectors (e.g.,
transportation or energy) are given more discretion than
procuring entities operating in other sectors in deciding
whether to procure through negotiation. A reason for such
an approach may be that procuring entities operating in
certain sectors often procure goods or construction of a
high degree of technological sophistication or complexity
and negotiation is regarded as essential for meeting the
needs of the procuring entity (see paragraph 7 below).
However, instead of granting such discretion, or in addition
to doing so, the procurement laws of most countries spe
cifically define the types of conditions in which a procuring
entity may engage in procurement through negotiation. The
principal types of conditions for the use of negotiation that
are found in national procurement laws and that appear to
be relevant to further consideration by the Working Group
are discussed below. Those conditions are generally of the
type agreed upon by the Working Group for the use of
competitive negotiation under the Model Law (see NCN.9/
343, para. 85).

A. Nature of goods being procured

7. The procurement laws of many countries set forth con
ditions for the use of negotiation that relate to the nature of
the goods or construction being procured. The laws of a
number of countries authorize procurement through nego
tiation when the goods or construction are .of a high degree
of technological sophistication or are particularly complex
or unique. For example, some statut~s refer to the procure
ment of non-standardized, technologIcally advanced go.ods,
such as ships, aircraft or computers, tha.t must .be speCIally
tailored to meet the needs of the procunng entIty as a case
in which the negotiation may be used. Provisions are also
found in some countries authorizing negotiation when there
is a need for the contractor or supplier to make use of a
patent or special process in which it has a pro~rietary .inter
est in order to meet the needs of the procunng entity. or
when only a few contractors or suppliers have t~e tech~lc~1
or commercial capability of meetmg the pro~u~mg entlt~ s
needs. Yet other provisions are found permlttmg negotI~
tion when the nature of the goods or construction mak~ It
impossible for a contractor or supplier to make a pnor

estimate of the overall price of the procurement con.tract.
The laws of a number of countries explicitly permit the
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procurement through negotiation of works of an artistic
nature.

8. The laws of some countries authorize procurement
through negotiation when the goods or construction, due to
their particular nature or intended use, have to be pur
chased or executed in a certain place.

B. Purpose of procurement

9. Procurement laws generally contain provisions author
izing procurement through negotiation on the basis of the
purpose for which goods or construction are being pro
cured. Foremost in this category are provisions authorizing
negotiation for procurement involving national defence or
national security considerations. A factor cited in many
such provisions is the need to maintain secrecy. Other de
fence-related factors cited in some laws as possible justifi
cations for procurement through negotiation include the
need to develop production capacity in certain industries
and the need to maintain the rapid production capacity of
certain industries.

10. Procurement laws also generally authorize the pro
curement through negotiation of goods or construction to
be used for the purpose of research or testing. The procure
ment laws of some countries permit negotiation when
goods or construction are being procured for other speci
fied purposes (e.g, in connection with the official resi
dences of certain government officials or for the use of
certain government instrumentalities).

c. Urgency

11. The laws of most countries permit procurement
through negotiation in cases in which there is an urgent
need for the goods or construction. In some of those coun
tries, however, resort to negotiation on the grounds of ur
gency is limited to cases in which the urgency arises from
circumstances, such as natural disasters, that are unforesee
able or not attributable to the procuring entity. A particular
case of urgency to which reference is made in the laws of
some countries is the default in the performance of a pro
curement contract by a contractor or supplier or a rescis
sion of a procurement contract by the procuring entity. In
some countries, resort to negotiation in such cases is au
thorized only if it is not possible to select a new contractor
or supplier on the basis of tenders submitted in the tender
ing proceedings that gave rise to the original procurement
contract.

D. Amount of procurement contract

12. While the laws of many countries authorize negotia
tion in the context of high value procurement, at the same
time provisions are commonly found permitting the procur
ing entity to engage in procurement through negotiation for
contracts whose estimated value falls below a specified
level. In some countries, the level below which negotiation
is permitted varies according to the type of goods or con
struction being procured.

E. Unsuccessful tendering proceedings

1~. The procurement laws of a number of countries per
mIt. procurement th~ough ne~otiation when the procuring
entIty has engaged In tendenng proceedings but either no
tenders or no responsive tenders have been submitted.
Some statutes that give the procuring entity the right to
procure through negotiation following unsuccessful tender
ing proceedings impose limitations on that right. In particu
lar, provisions are found requiring the procuring entity to
attempt the tendering proceedings a second time before
resorting to negotiation. In some countries, the second ten
dering proceedings may be avoided in cases of urgency.
Another limitation stipulated in the laws of some countries
is that negotiation may be used following unsuccessful ten
dering proceedings only if the original terms of the pro
curement contract to be concluded are not substantially
altered.

Ill. PROCEDURES FOR USE OF NEGOTIATION

14. Procedures to be followed in procurement through
negotiation are typically characterized by a higher degree
of flexibility than the procedures applied to other methods
of procurement. Few rules and procedures are established
to govern the process by which the parties negotiate and
conclude their contract. In some countries procurement
laws allow procuring entities virtually unrestricted freedom
to conduct negotiations as they see fit. The procurement
laws of other countries establish a procedural framework
for negotiation designed to maintain fairness and objectiv
ity and to bolster competition by encouraging participation
of contractors and suppliers. Provisions on procedures for
procurement through negotiation address a variety of issues
discussed below, in particular, requirements for approval of
the procuring entity's decision to procure through negotia
tion, selection of negotiating partners, criteria for compari
son and evaluation of offers, and the record of the procure
ment proceedings.

A. Approval

15. A threshold requirement found in many countries is
that a procuring entity obtain the approval of a higher au
thority prior to engaging in procurement through negotia
tion. Such provisions generally require the application for
approval to be in writing and to set forth the grounds ne
cessitating the use of negotiation. Approval requirements
are intended, in particular, to ensure that the negotiation
method of procurement is used only in appropriate circum
stances. The laws of some countries require approval only
for contracts whose value exceeds a specified level. In
some provisions of that type, different levels are set for
different types of procurement (e.g., the level above which
approval would be required may be higher for the procure
ment through negotiation of construction than for the pro
curement through negotiation of supplies).

16. Some procurement laws that stipulate unsuccessful
tendering proceedings as a grounds for resorting to negotia
tion (see paragraph 13 above) exempt the procuring entity
from the approval requirement if all contractors and suppli-
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ers that participated in the procurement proceedings and
that met eligibility requirements are given an opportunity
to participate in the negotiations.

B. Selection of negotiating partners

17. In order to make the negotiation proceedings as com
petitive as possible, the procurement laws of a number of
countries contain a general requirement that the procuring
entity must engage in negotiations with as many contrac
tors or suppliers judged susceptible of meeting the procure
ment need as circumstances permit. Beyond such a general
provision, there is no specific provision in the laws of some
countries on the minimum number of contractors or suppli
ers with whom the procuring entity is to negotiate. The
laws of some other countries, however, require the procur
ing entity, where practicable, to negotiate with, or to solicit
proposals from a minimum number of contractors or sup
pliers (e.g., three). The procuring entity is permitted to
negotiate with a smaller number in certain circumstances,
in particular, when less than the minimum number of con
tractors or suppliers were available. The laws of some
countries further specify that negotiation of contracts
whose value falls within a specified range must involve a
minimum number of contractors or suppliers from certain
categories or lists (e.g, economically disadvantaged con
tractors and suppliers).

18. Under the laws of many countries the procuring entity
is allowed to contact directly the contractors and suppliers
with whom it wishes to negotiate without the need to ad
vertise the procurement proceedings or adhere to any other
formal notice requirements. However, the laws of a number
of countries require a notice of the negotiation proceedings
to be given to contractors and suppliers in a specified
manner. For example, the procuring entity may be required
to publish the notice in a particular publication. Such notice
requirements are intended to bring the procurement pro
ceedings to the attention of a wider range of contractors
and suppliers than might otherwise be the case, thereby
promoting competition. Some laws also provide that, as in
formal tendering, the notice should contain specified types
of information and should be issued in sufficient time to
allow contractors and suppliers to prepare offers. In the

procurement laws of some countries, formal notice require
ments are applicable to procurement through negotiation
only if the estimated value of the procurement contract is
above a specified level.

19. In some countries, notice requirements are waived
when the procuring entity resorts to negotiation following
unsuccessful tendering proceedings (see paragraph 13
above) if all qualified contractors or suppliers that submit
ted tenders are permitted to participate in the negotiations
or if no tenders at all were received.

20. Eligibility requirements for participation of contrac
tors and suppliers in negotiation proceedings are another
aspect of the selection of negotiating partners addressed in
some procurement laws. Generally the formal eligibility
requirements applicable to contractors and suppliers in ten
dering proceedings also apply in negotiation proceedings.

C. Criteria for comparison and evaluation of otTers

21. The procurement laws of some countries refer to gen
eral criteria for comparing and evaluating offers made dur
ing the negotiations and for selecting the winning contrac
tor or supplier. For example, the procuring entity may be
required to negotiate the "most. economical" or "most ad
vantageous" procurement contract, taking into account fac
tors such as the technical merit of an offer, price, operating
and maintenance costs, the effect of the contract terms on
the contractor or supplier, and the profitability and devel
opment potential of the procurement contract.

D. Record of procurement proceedings

22. The laws of a number of countries require a procuring
entity that engages in procurement through negotiation to
establish a record of the procurement proceedings. Provi
sions of this type require the record to include information
concerning the circumstances necessitating the use of nego
tiation, the contractors or suppliers invited to negotiate, the
contractors or suppliers that requested to participate, and
the contractors or suppliers that were excluded from par
ticipating and the grounds for their exclusion.
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Ill. FUTURE WORK 247-250

INTRODUCTION

I. At its nineteenth session in 1986, the Commission
decided to undertake work in the area of procurement as a
matter of priority and entrusted that work to the Working
Group on the New International Economic Order. I The
Working Group commenced its work on this topic at its
tenth session (17 to 25 October 1988), by considering a
study of procurement prepared by the Secretariat.2 The
Working Group requested the Secretariat to prepare a first
draft of a model law on procurement and an accompanying
commentary taking into account the discussion and deci
sions at the session.3

2. A draft of the model law on procurement and an
accompanying commentary prepared by the Secretariat
(NCN.9/WG.V/WP.24 and NCN.9/WG.V/WP.25) were
considered by the Working Group at its eleventh session
(5 to 16 February 1990). The Working Group requested the
Secretariat to revise the text of the model law taking into
account the discussion and decisions at that session. It was
agreed that the revision need not attempt to perfect the

'Official Records of the General Assembly. Forty-first Session, Supple
mellt No. 17 (N41/17), para. 243.

2NCN.9/WG.VIWP.22.
JNCN.9/315, para. 125.

structure or drafting of the text. It was also agreed that the
commentary would not be revised until after the text of the
model law had been settled. In addition, the Working
Group requested the Secretariat to prepare for the twelfth
session draft provisions on the review of acts and decisions
of, and procedures followed by, the procuring entity.4

3. At the twelfth session (8 to 19 October 1990), the
Working Group had before it the second draft of articles I
to 35 (NCN.9/WG.V/WP.28), as well as draft provisions
on review of acts and decisions of, and procedures fol
lowed by, the procuring entity (draft articles 36 to 42,
contained in NCN.9/WG.V/WP.27). At that session, the
Working Group reviewed the second draft of articles I to
27. It did not have sufficient time to review draft articles 28
to 35, or the draft articles on review of acts and decisions
of, and procedures followed by, the procuring entity and
decided to consider those articles at its thirteenth session.
The Working Group requested the Secretariat to revise
articles I to 27 to take into account the discussion and
decisions concerning those articles at the twelfth session.s

The Secretariat was also requested to report to the thir
teenth session of the Working Group on the treatment in
national procurement laws of competitive negotiation, one

4NCN.9/33I, para. 222.

5NCN.9/343, para. 229.
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of the methods of procurement other than tendering that the
Working Group had agreed the Model Law should allow
under certain conditions.

4. At the thirteenth session (15 to 26 July 1991), the
Working Group had before it draft articles 1 to 35 (AI
CN.9/WG.V/WP.30) and draft articles 36 to 42 (review
provisions, AlCN.9/wG.V/wP.27), as well as a note by the
Secretariat on competitive negotiation (AlCN.9/WG.V/
WP.31). At that session the Working Group reviewed draft
articles 28 to 42 of the Model Law. The Working Group
requested the Secretariat to revise articles 28 to 42 taking
into account the discussion and decisions at that session. In
addition the Working Group requested the Secretariat to
prepare a report on suspension of procurement proceedings
to aid it in its further consideration of article 41.6

5. The Working Group, which was composed of all States
members of the Commission, held its fourteenth session in
Vienna from 2 to 13 December 1991. The session was
attended by representatives of the following States mem
bers of the Working Group: Argentina, Canada, China,
Cuba, Czechoslovakia, France, Germany, Iran (Islamic
Republic of), Japan, Libyan Arab Jamahiriya, Mexico,
Spain, Togo, United Kingdom of Great Britain and North
ern Ireland, United States of America, Uruguay and Yugo
slavia.

6. The session was attended by observers from the fol
lowing States: Bolivia, Brazil, Greece, Holy See, Indone
sia, Lebanon, Pakistan, Peru, Philippines, Poland, Republic
of Korea, Yemen, Sudan, Switzerland, Thailand, Turkey
and Zaire.

7. The session was also attended by observers from the
following international organizations:

(a) United Nations organizations: International Bank
for Reconstruction and Development, International Trade
Centre UNCTAD/GATT;

(b) Intergovernmental organizations: Asian-African
Legal Consultative Committee;

(c) International non-governmental organizations: In
ternational Bar Association.

8. The Working Group elected the following officers:

Chairman: Mr. Leonel Pereznieto (Mexico)

Vice-Chairman: Ms. Corinne B. Zimmerman (Canada)

Rapporteur: Mr. Hossein Ghazizadeh (Islamic Re-
public of Iran).

9. The Working Group had before it the following docu
ments:

(a) Provisional agenda (AlCN.9/WG.V/WP.32);

(b) Procurement: draft articles 1 to 27 (AlCN.9/WG.V/
WP.30) and draft articles 28 to 42 (AlCN.9/WG.V/WP.33)
of Model Law on Procurement;

(c) Procurement: suspension of procurement proceed
ings: note by the Secretariat (AlCN.9/WG.V/WP.34).

6A1CN.9/356, para. 196.

10. The Working Group adopted the following agenda:

1. Election of officers.

2. Adoption of the agenda.

3. Procurement.

4. Other business.

5. Adoption of the report.

11. With respect to its consideration of agenda item 3, the
Working Group decided to turn its attention first to draft
articles 1 to 27 of the Model Law on Procurement (AI
CN.9/WG.V/WP.30), and then to draft articles 28 to 42 (AI
CN.9/WG.V/WP.33). It was decided to consider the report
on suspension of procurement proceedings (AlCN.9/
WG.V/wP.34) at the time of the consideration of the arti
cles in the Model Law dealing with review of acts and
decisions of, and procedures followed by, the procuring
entity under the Model Law (articles 36 to 42).

12. The deliberations and decisions of the Working Group
with respect to its consideration of draft articles 1 to 27 of
the Model Law on Procurement are contained in chapter I
of the present report.

13. The deliberations and decisions of the Working Group
with respect to its consideration of draft articles 28 to 42,
and with respect to the note on suspension of procurement
proceedings, are contained in chapter 11 of the report. Gaps
in the numbering of articles 1 through 41 in the present
report reflect the fact that, during the course of the prepa
ration of the Model Law, certain articles have been deleted
or incorporated into other articles, without the draft articles
having been renumbered.

DELIBERAnONS AND DECISIONS

I. Discussion of draft articles 1 to 27 of Model Law
on Procurement

(A/CN.9/WG.V/WP.30,
and annex to AfCN.9/WG.V/WP.33)

General remarks

14. It was recalled that at earlier points in its considera
tion of draft articles of the Model Law, the Working Group
had agreed to turn its attention, at a later stage, to the
structure of the Model Law. The Working Group affirmed
its intention to keep the question of structure in mind as its
review of the draft Model Law progressed. The Working
Group also noted that it had been agreed at the last session
to allocate time during the present session to consider the
possible function and structure of a commentary, as well as
the timing and procedure of its preparation.

Preamble

15. The Working Group affirmed that the Model Law
should contain a statement of objectives since such a state
ment would provide a useful tool for interpretation. It was
noted that, pursuant to a decision taken at the twelfth ses
sion, the location of the statement of objectives had been
moved from article 3 to the preamble. However, the view
was expressed that the inclusion of a preamble would not
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accord with the legislative drafting approach used in some
States. It was suggested that the Model Law should refer to
the possibility of setting forth the statement of objectives in
a substantive provision in order to accommodate the need
of such States to enact the Model Law in a manner consist
ent with their practice. An opposing view was that the
Model Law should not encourage disparity among enacting
States as to the location of the statement of objectives since
such disparity might foster inconsistent judicial interpreta
tion, thereby diminishing the degree of uniformity of law
achieved by the Model Law. After deliberation, the Work
ing Group decided that the statement of objectives should
be retained in the preamble, but that at the same time it
should be made clear, perhaps in a commentary, that enact
ing States had the option of setting forth the statement of
objectives in a substantive provision.

16. As to the content of the statement of objectives, the
view was expressed that the reference in subparagraph (b)
to the competence of contractors and suppliers was super
fluous and could cause confusion since the question of
competence was properly the subject of substantive provi
sions governing qualifications of contractors and suppliers.
In view of that observation, it was agreed to delete the
word "competent".

Article 1

Scope of application

17. The Working Group considered the revised version of
article I as contained in document NCN.9/WG.V/WP.30.

18. General agreement was expressed with the basic
thrust of paragraphs (I) and (2), which established the pre
sumption of the applicability of the Model Law, while
excluding application to procurement involving national
defence and national security unless otherwise decided by
the procuring entity. However, some hesitation was ex
pressed with regard to paragraph (3), which implemented
the decision that the Model Law should permit enacting
States to opt for exclusion of the application of the Model
Law to additional types of procurement in a general man
ner or on a case-by-case basis. In particular, the propriety
of permitting exclusion of the Model Law by way of pro
curement regulations was questioned. The view was ex
pressed that if, despite the provision of six methods of
procurement covering a broad range of possible circum
stances, it would be considered necessary to provide for
grounds for exclusion beyond national security and de
fence, any such additional grounds should, for the sake of
transparency, be set forth in the Model Law itself.

19. The prevailing view was that the Model Law should
provide States with the possibility of excluding application
of the Model Law in a general manner or on a case-by-case
basis and that this should be expressly provided for in the
Model Law rather than merely referred to in the commen
tary. At the same time, it was agreed that it should be made
clear that the making of additional exceptions was strictly
optional. It was felt that exclusion by regulation was a nec
essary option since it would not always be possible for an
enacting State to envisage at the time of enactment all the

types of circumstances that might arise in which exclusion
of the Model Law would be desirable. Without the flexibil
ity afforded by exclusion through regulations, enacting
States would be left only with the time-consuming avenue of
seeking statutory amendments when circumstances arose
that had not been envisaged at the time of enactment, thus
limiting the acceptability of the Model Law. There was also
general agreement with the approach taken in paragraph (3)
to case-by-case application of the Model Law, namely, that
such a case-by-case approach should apply only to types of
procurement specified in the Model Law or in the procure
ment regulations, thereby ensuring transparency and pre
venting informality in the exclusion process.

2Q. It was observed that the use of procurement regula
tions to exclude application of the Model Law highlighted
the need to ensure public availability of such regulations. It
was also recalled that the question of the effect of a failure
by an enacting State to issue procurement regulations on
provisions of the Model Law referring to procurement
regulations had arisen with respect to a number of other
provisions considered by the Working Group. In this con
text, the possibility of such a failure to issue procurement
regulations was said to underscore the need to make it clear
that the issuance of procurement regulations served as a
prerequisite for making exclusions beyond those provided
for in the Model Law. A view was expressed that questions
such as the effect of a failure to issue procurement regula
tions might be dealt with in article 4.

21. The Working Group next considered the manner in
which article 1 was formulated. In that regard, it was ob
served that there might be an apparent inconsistency be
tween the presumption in paragraph (1) of the general ap
plicability of the Model Law and the presumption in para
graph (3) of non-applicability to certain types of procure
ment. It was also pointed out that uncertainty might result
from the fact that paragraph (3) referred to an express
declaration by the procuring entity to contractors and sup
pliers concerning application of the Model Law to nor
mally excluded areas, while paragraph (2) referred to a
similar express declaration without specifying to whom
that declaration had to be made. Finally, it was suggested
that it should be made clearer that the specification by the
enacting State of additional exclusions may be made only
in the Model Law itself or in the procurement regulations.

22. In order to address those concerns of a drafting na
ture, it was proposed that article 1 should be reformulated
along the following lines:

"This Law applies to all procurement by procuring
entities other than

(a) procurement involving national security or na
tional defence,

(b) ... (each State enacting the Model Law may
specify in the Model Law additional types of procure
ment), or

(c) procurement of a type specified in the procure
ment regulations

except where and to the extent that the procuring entity
declares to contractors and suppliers at the beginning of
the procurement proceedings that this Law does apply."
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23. It was suggested that additional clarity might be
achieved by replacing the word "specified" in
subparagraph (c) by the word "excluded". It was also sug
gested that the reference to the duty of the procuring entity
to inform contractors and suppliers of the application of the
Model Law in normally excluded areas "at the beginning of
the procurement proceedings" was vague and should be
replaced by specific references to the various instruments
that were used to solicit participation in procurement pro
ceedings, such as invitations to tender or to prequalify and
requests for proposals or for quotations. Subject to those
refinements, the Working Group agreed to the reformula
tion of article I along the proposed lines.

Article 2

Definitions

24. The Working Group considered the revised version of
article 2 as contained in document NCN.9/WG.V/WP.30.

25. Prior to commencing its review of article 2, the Work
ing Group recalled its previous decision to reconsider the
necessity of retaining all the definitions currently included
therein. The attention of the W<rrking Group was also
drawn to the need to formulate cross-references in the defi
nitions to the operative provisions of the Model Law in a
consistent manner in order to avoid uncertainty. It was also
suggested that, once the definitions have been finalized,
they should be arranged in alphabetical order.

"Procurement" (subparagraph (new a»)

26. It was proposed that the words "if the value of those
incidental services does not exceed that of the goods or
construction themselves" in subparagraph (new a) should
be deleted. In support of that proposal it was stated that the
words introduced a mathematical formula for deciding
when services should be construed as incidental which was
unnecessarily rigid and artificial and would be difficult to
apply in practice. According to that view, there might be
elements other than value that would be relevant in deter
mining whether a particular contract concerned predomi
nantly goods (or construction) or services. It was also
pointed out that deletion of the language in question would
not preclude the use of a purely mathematical approach
where appropriate. It was further suggested that, rather than
attempting to define the notion of incidentality of services
by reference to a purely mathematical formula, it would be
more appropriate to outline in a commentary the various
elements, including value, that would be relevant to a de
termination of whether services were an incidental compo
nent.

27. In response to the proposal to delete the language in
question, it was pointed out that the inclusion of a math
ematical measure, while possibly presenting some difficul
ties in certain exceptional cases in which it was difficult to
separate services from the goods or construction, would
provide a degree of general certainty as to the meaning of
the word "incidental" that would otherwise not be avail
able. Discussion of the matter in a commentary was said to
be an inadequate manner of dealing with an issue that af
fected the scope of application of the Model Law. It was

also noted that the language, which reflected a formulation
used in the GATT Agreement on Government Procurement
as well as in the United Nations Convention on Contracts
for the International Sale of Goods, was in line with the
earlier decision of the Working Group that, at least at the
present time, the Model Law should not address the pro"
curement of services. A concern was expressed that dele
tion of the language might create an inconsistency with the
GATT Agreement on Government Procurement that would
cause difficulties for States that were parties to that Agree
ment. After deliberation, the Working Group decided to
retain the subparagraph in its present form and to include
in the commentary a discussion of the determination of
whether services were incidental.

"Procuring entity" (subparagraph (a»)

28. It was agreed to add the word "and" at the end of each
version of subparagraph (i) in order to make clear that
subparagraph (ii) would be additional to either version of
subparagraph (i).

"Goods" (subparagraph (b»)

29. It was proposed to add the word "systems" to the illus
trative list of goods contained in subparagraph (b). In re
sponse, a concern was raised that the inclusion of that term
might give particular prominence to the problem of defining
incidental services since, in the case of the purchase of sys
tems such as computer systems, services were a relatively
costly component. However, the Working Group was of the
opinion that that concern alone should not be a ground for
not adding the reference to systems since the problem of
incidental services also arose with respect to other items
listed in the definition. The proposal was accepted.

"Construction" (subparag raph (c»)

30. A concern was expressed that the words "if they are
provided for in the procurement contract" might be inter
preted as requiring that the incidental activities covered
were only those referred to in a procurement contract that
was in a specific documentary form. In order to avoid this
implication, it was agreed to use instead the words "if they
form part of the procurement contract".

"Tender security" (subparagraph (f))

31. A view was expressed that the definition raised mat
ters of substance and should therefore appear instead in
article 26, which dealt with tender securities. The prevail
ing view was that it should be retained in its present posi
tion (see, however, paragraph 139). As to the content of the
definition, it was suggested that the reference to the "obli
gations" of a contractor or supplier might erroneously im
ply a reference to performance obligations under the pro
curement contract. In order to avoid that implication, it was
agreed to begin the definition instead by referring to a se
curity "given by a contractor or supplier to the procuring
entity to guarantee entry into a contract if the contract is
awarded to the contractor or supplier". It was also agreed
to delete the reference to letters of credit from the illustra
tive list of instruments that could serve as tender securities
so as not to give undue prominence to What would be an
unusual use of ordinary commercial letters of credit in a
guaranty function.
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"Currency" (subparagraph (g)

32. The Working Group found the definition of "cur
rency" to be generally acceptable.

Definitions of procurement methods (subparagraphs (g
bis) to (i)

33. A view was expressed that the use of the words "in
accordance with" in the definitions to refer to the substan
tive provisions governing the various methods of procure
ment might erroneously imply that the definitions were
meant to apply to procurement methods only to the extent
that those methods were correctly used. On a more funda
mental level, the Working Group agreed to delete the defi
nitions of all of the procurement methods available under
the Model Law on the ground that those definitions largely
consisted of references to operative provisions and there
fore were of little value at this stage of the development of
the Model Law.

"Contractor or supplier" (subparagraph (i bis))

34. The Working Group found the definition of "contrac
tor or supplier" to be generally acceptable.

"Responsive tender" (subparagraph (j)

35. The view was expressed that it was not appropriate to
include in article 2 the definition of "responsive tender"
since it touched on matters of substance that were properly
the subject of operative provisions of the Model Law such
as article 28 dealing with the examination and evaluation of
tenders. There was broad support for this view, although at
the same time it was pointed out that deletion of the defi
nition might be less desirable if the term were used in the
Model Law at points other than article 28. Accordingly, the
Working Group requested the Secretariat to examine the
frequency and location of use of the term, and to delete the
term from the list of definitions if its use was essentially
limited to the provisions on examination and evaluation of
tenders. The Secretariat was also requested to consider
whether the substance of the definition might be usefully
incorporated in article 28.

Article 3 bis

International agreements or other international
obligations of this State relating to procurement

36. The Working Group considered the revised version of
article 3 bis as contained in document NCN.9/WG.V/
WP.30.

37. A proposal was made to expand article 3 bis so as to
include a reference to intergovernmental agreements con
cluded between different levels of government in federal
States. It was suggested that such a clause would be con
sidered a necessity by States with a federal structure be
cause agreements might be concluded between the national
government of the federal State and its subdivisions, as
well as between individual subdivisions, relating to matters
covered by the Model Law. A degree of hesitation was
expressed as to the proposal on the ground that it might
intrude into matters of internal constitutional and adminis-

trative arrangements, matters perhaps better left to the com
mentary. It was also suggested such an expansion would
restrict the scope of application of the Model Law to the
detriment of uniformity. After discussion, the Working
Group came to the conclusion that the proposed expansion
was desirable, particularly in the case of federal States in
which the national government did not possess the power
to legislate for its subdivisions with respect to matters cov
ered by the Model Law. In such cases, a provision in the
Model Law, such as that found in article 2(a), providing for
its implementation at different levels of government would
not suffice. Neither was it felt to be appropriate tb leave to
the commentary a matter of such importance to the scope
of application of the Model Law. Mention was made of the
possibility of placing the new provision in a separate para
graph in order to avoid the mixing of national with inter
national issues.

38. The Working Group gave its agreement to a proposal
to replace the words "shall be applied" by the words "shall
prevail" as the latter formulation was deemed more appro
priate for dealing with the inconsistencies referred to in
article 3 bis.

Article 4

Procurement regulations

39. The Working Group considered the revised version of
article 4 as contained in document NCN.9/WG.V/WP.30.

40. The view was expressed that the present formulation
of article 4 was overly broad and might have the unin
tended effect of permitting, by way of the procurement
regulations, conduct not envisaged under the Model Law.
Accordingly, it was proposed that language along the lines
of "to carry out the purposes and provisions of this Law"
should be used in place of the existing expression "elabo
rate upon or supplement this Law". The proposal met with
the agreement of the Working Group, which requested the
Secretariat to revise article 4 so as to find the precise for
mulation needed to indicate that the procurement regula
tions must be within the spirit and purposes of the Model
Law.

41. The Working Group considered whether to include in
article 4 a general rule on the effect of a failure to issue
procurement regulations on provisions of the Model Law
that referred to such regulations. It was observed, in that
regard, that it might be difficult to come up with such a
general rule since the effect of non-issuance might vary
from one provision to another. In particular, it was sug
gested that, whereas in one provision the effect of non
issuance might be that the procuring entity is deprived of
the power to take a particular action, in another provision
the result of non-issuance might be an enhancement of the
procuring entity's power. Accordingly, the Working Group
decided to forego the addition of a general rule and instead
to consider the matter for specific regulation at the relevant
points in the Model Law.

42. Expression was given to the notion that the Model
Law might address the manner in which the procurement
regulations were to be developed, for example, by provid-
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ing for an opportunity for interested parties to comment on
the regulations during a preparatory stage. However, it was
generally felt that the manner in which the procurement
regulations were developed was a matter beyond the scope
of the Model Law.

43. It was agreed that the addition of a reference to exclu
sion of the Model Law by way of the procurement regula
tions, as mentioned in note I to article 4 (NCN.9/WG.V/
WP.30), was unnecessary.

Article 5

Public accessibility of procurement law, procurement
regulations and other legal texts relating to procurement

44. The Working Group considered the revised version of
article 4 as contained in document NCN.9/WG.V/WP.30
and found that article to be generally acceptable.

Article 7

Methods of procurement

45. The Working Group considered the revised version of
article 7 as contained in document NCN.9/WG.V/WP.30.

Paragraphs (1) and (new 2)

46. The Working Group recalled its extensive delibera
tions at the last session concerning article 7 and noted that
the current text implemented the decisions that had been
reached at that session. Those decisions included the addi
tion of two new methods of procurement, namely, request
for proposals and request for quotations. It was also re
called that considerable attention had been given to the
question of overlap between the conditions for use of vari
ous methods of procurement other than tendering, in par
ticular two-stage tendering, request for proposals, and com
petitive negotiation. Paragraph (new 3) contained the solu
tion to the problem of overlap that had been agreed upon
at the last session. That solution involved an order of pref
erence to be followed by the procuring entity in selecting
a procurement method when the circumstances of a given
case fit the conditions for use of more than one method of
procurement other than tendering.

47. The Working Group engaged in a further review of
the presentation of the various methods of procurement
other than tendering, focusing on two specific questions.
The first question, on the legislative level, was whether it
would be advisable for the Model Law, as it presently did,
to recommend to enacting States to incorporate all the
methods of procurement set forth in the Model Law, in
particular in view of the fact that enacting States would not
necessarily be familiar with each of those methods. The
second question, on the level of practice, was whether
anything further could be done to ameliorate the problem
of overlap between the conditions for use of the various
methods of procurement other than tendering.

48. Differing views were expressed as to the first ques
tion. One view was that it was preferable to recommend

that the full array of procurement methods should be en
acted since this might usefully expose enacting States to
methods that they were not familiar with, without necessar
ily compelling their use. The prevailing view, however,
was that it would be inappropriate and futile to recommend
the incorporation of each of the methods, in particular since
it was not the practice in most States to employ such a wide
range of procurement methods and since three of the meth
ods (two-stage tendering, request for proposals and com
petitive negotiation) were apparently somewhat inter
changeable. The interchangeability of those methods was
said to be evidenced by the fact that they were used in
different States for similar procurement situations. It was
recalled in this connection that the decision to include all of
those three methods stemmed partly from the desire on the
part of the Working Group to accommodate that divergent
practice in the Model Law and thus enhance the acceptabil
ity of the Model Law.

49. It was suggested that the Model Law should recom
mend a particular structure for selecting methods of pro
curement, for example, that at least one of two-stage ten
dering, request for proposals and competitive negotiation
would have to be selected. However, it was generally
agreed that the actual structure of the choice of procure
ment methods other than tendering to be incorporated into
national law should be left to the enacting State. It was
further agreed that possible criteria to be used by a legis
lature in making a selection should be given in the com
mentary. For example, the commentary could point out that
an enacting State might wish to base its selection on the
relative degree of competition found available under the
different methods.

50. The Working Group then turned its attention to
whether anything further could be done to clarify the deci
sion to be made by the procuring entity in practice as to the
choice of a procurement method, particularly in cases of
overlap of the conditions for use. One suggestion was to
ensure that it was sufficiently clear that tendering proceed
ings were to be engaged in for all procurement, except in
those cases that fit only within the conditions for use of
methods other than tendering. It was suggested that this
might be done by including tendering proceedings in the
list of procurement methods set forth in paragraph (new 2).
As to the possibility of overlap between the conditions for
use of methods of procurement other than tendering, it was
generally felt that the order of preference provided in para
graph (new 3) for cases of overlap was a sufficient meas
ure. It was also noted that the problem of overlap would be
eased somewhat as a result of the decision to give enacting
States the option of not incorporating each of the methods
of procurement, in that the problem of overlap would di
minish if an enacting State did not adopt each of the meth
ods of procurement. It was further noted that the commen
tary might provide practical guidance to procuring entities
in selecting a procurement method.

51. The practical difficulties that might arise from overlap
were said to be further diminished by the fact that, under
the current version of article 36, the Model Law did not
provide for a private remedy for a failure by the procuring
entity to correctly exercise its discretion in selecting a
method of procurement. It was suggested that this restric-
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tion might be mentioned in article 7, although the general
view was that a clear provision in the chapter on review
would suffice. A related question was raised as to whether
a private remedy would be available in cases which did not
involve the potential applicability of two methods of pro
curement, but in which the procuring entity simply selected
a method of procurement in disregard of the conditions for
use of that method. It was agreed to defer consideration of
that question until further review of article 36.

52. It was observed that the words "subject to" found in the
cross-references in paragraph (new 2) to provisions contain
ing the conditions and procedures for use of the various pro
curement methods might convey an unintended notion of
limitation. Wording along the lines of "in accordance with"
or "as provided in" was suggested as a possible replacement.

Paragraph (new 3)

53. A proposal was made to inject a degree of flexibility
and discretion into the order of preference to be followed
when the circumstances of a given procurement fit the
conditions for use of more than one of the methods of
procurement other than tendering in order to ensure that the
most appropriate method was used. It was suggested that
this added flexibility might be achieved by establishing the
principle that the procuring entity could, in cases of over
lap, select the "most appropriate" method. According to
such a scheme, the order of preference would come into
play when two methods were deemed equally appropriate.
That proposal failed to attract support as it was considered
inconsistent with the approach that the Working Group had
decided upon, namely, that, in order to ensure transparency
and the highest possible level of competition, there should
be no discretion left to the procuring entity in the selection
of a procurement method in cases of overlap. Doubts were
also expressed on the ground that the concept of appropri
ateness was vague and would be difficult to define, result
ing in an excess of discretion. By contrast, under the
present scheme, the selection of a procurement method
would have to be justified in relation to specific conditions
for use set out in the operative provisions. Accordingly, the
Working Group found paragraph (new 3) to be generally
acceptable (see, however, paragraph 197).

Paragraph (5)

54. It was agreed that, in line with a decision that had been
taken at the last session in connection with record require
ments (NCN.9/356, para. 58), the words "and shall specify
the relevant facts" should be deleted, and that the words
"statement of the circumstances" should be replaced by the
words "statement of the grounds and circumstances".

Article 8

Qualifications of contractors and suppliers

55. The Working Group considered the revised version of
article 8 as contained in document NCN.9/WG.V/WP.30.

Paragraph (new 1)

56. The Working Group found paragraph (new I) to be
generally acceptable.

Paragraph (1)

57. The view was expressed that subparagraph (a)(ii) dis
played the difficulty inherent in requiring a contractor or
supplier to prove a negative fact, namely, the absence of
insolvency. It was suggested that it might be preferable to
instead place an affirmative duty on the procuring entity to
ascertain the solvency of the contractor or supplier. A simi
lar view was expressed with regard to subparagraph (a)(iv).

58. It was agreed to add the words "or their principals or
officers" to the beginning of subparagraph (a)(iv). It was
also agreed that the subparagraph should not specify the
length of time during which contractors or suppliers were
to be free· of any criminal offence or other transgression of
the type referred in question. It was felt that the setting of
the length of time was a matter better left to the enacting
State.

59. It was noted that administrative proceedings were
commonly used to suspend or disbar contractors and sup
pliers found guilty of wrongdoing such as faulty account
ing, default in contractual performance, or fraud. Accord
ingly, it was agreed to add a provision authorizing the pro
curing entity to disqualify contractors or suppliers that had
been found guilty in such administrative proceedings. It
was proposed that, in order to implement this decision,
words along the lines of "or otherwise disqualified under
administrative suspension or disbarment proceedings"
should be added to subparagraph (a)(iv). It was also sug
gested that, rather than grounds for suspension or disbar
ment being specified in the Model Law, examples of the
types of offences concerned should be referred to in the
commentary. In a similar vein, a proposal that the Model
Law should go so far as to include provisions establishing
the basis for such proceedings did not receive support, in
particular since such proceedings were not used in all juris
dictions.

Paragraph (2)

60. The Working Group found paragraph (2) to be gener
ally acceptable.

Paragraph (2 bis)

61. It was agreed to add the words "if any" after the
words "prequalification documents" in paragraph (2 his) in
order to take account of cases in which there were no
prequalification proceedings.

Paragraph (2 ter)

62. The Working Group found paragraph (2 ter) to be
generally acceptable.

Paragraph (3)

63. It was stated that the words "prior to the conclusion of
the procurement proceedings" used in paragraph (3) to
identify the deadline by which contractors and suppliers
would be required to present proof of their qualifications
were vague, in particular since there might be differing
views as to the point at which procurement proceedings
were concluded. The Working Group agreed to a proposal
that contractors and suppliers should be required to present
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proof prior to examination and evaluation of tenders. It was
observed, however, that that formulation appeared to be
relevant specifically to tendering proceedings.

Article 8 bis

Prequalification proceedings

64. The Working Group considered the revised version of
article 8 his as contained in NCN.9/WG.V/WP.30.

Paragraphs (1) and (2)

65. The Working Group found paragraphs (1) and (2) to
be generally acceptable.

Paragraph (3)

66. The Working Group next considered the manner in
which the Model Law should refer to the required contents
of the prequalification documents. At the previous session,
the Working Group had discussed whether the Model Law
should list the required contents in detail or whether it
might be sufficient to refer to the procurement regulations.
The Secretariat was requested to consider the manner in
which both approaches might be incorporated into the
Model Law as options to be given to enacting States. In
response to that request, the text before the Working Group
at the present session presented two approaches. Under the
first approach ("Option I"), the Model Law would refer to
the procurement regulations for the list of required con
tents. By contrast, the second approach ("Option 11") pro
vided for a full listing in the Model Law of the require
ments. In order to ensure uniformity under Option I, it was
suggested that the commentary should indicate to enacting
States that the procurement regulations should incorporate
all of the requirements listed in the Model Law under
Option 11. Upon further deliberation, the Working Group
decided that it would not be appropriate to include optional
approaches with respect to this issue. It was agreed that
Option 11 was preferable to Option I in particular because
of the risk that not establishing the detailed requirements in
the Model Law would run counter to the objectives of the
Model Law and prejudice uniformity of law. It was also
pointed out that the requirements listed in Option 11 were
an indispensable bare minimum that would otherwise have
to be listed in the procurement regulations, and that the
remaining feature of Option I, namely the right to use the
procurement regulations to list additional requirements,
was available under subparagraph (g) of Option 11. Refer
ence was also made to the difficulties that might arise if a
State that had selected Option I failed to promulgate pro
curement regulations.

67. It was agreed that the bracketed reference in the cha
peau to the information that was "necessary" should be
deleted. That reference was considered unnecessary and
likely to have the unintended effect of prompting disputes
as to whether the procuring entity had included in the
prequalification documents all the information necessary to
enable contractors and suppliers to prepare and submit
applications to prequalify. It was accepted that paragraph
(3) should indicate clearly that it referred to the minimum
information required to be included and that a procuring

entity would remain free to provide additional information
if necessary. To this end, it was agreed that the words
"shall contain" in the chapeau of paragraph (3) should be
replaced by the words "shall include". Other agreed
changes to Option 11 included the addition of the price of
the solicitation documents (article 14 (1)(f) to the excluded
items mentioned in the chapeau, and the replacement of the
words "required to be included", found in the chapeau, by
the word "specified". It was also agreed to replace the
words "requirements established by the procuring entity" in
subparagraph (g) by the words "requirements that may be
established by the procuring entity" in view of the possibil
ity of non-issuance of procurement regulations and so as to
avoid suggesting that the establishment of additional re
quirements was mandated.

Paragraph (3 bis)

68. With regard to the response time allowed to the pro
curing entity, it was agreed to replace the words "shall be
given in sufficient time" by the words "shall be given
within a reasonable period of time". It was felt that the
existing formulation might lead to disputes as to what
amounted to "sufficient time".

Paragraph (3 ter)

69. It was noted that paragraph (3 fer) would be deleted
in view of the addition of article 10 his, which contained a
consolidated provision on communications between the
procuring entity and contractors and suppliers.

Paragraph (4)

70. A number of interventions were directed at the need
to make clearer the framework within which
prequalification proceedings were to be conducted. The
features of that framework that were referred to were the
principle that the prequalification decision must be based
on the criteria set forth in the prequalification documents,
that a decision must be made with respect to each contrac
tor and supplier that applied for prequalification, and that
the results of the prequalification exercise must be con
veyed in a timely fashion to the contractors and suppliers
involved. While the Working Group recognized that the
elements of this framework were set forth, either explicitly
or implicitly, in the various articles governing qualifica
tions and prequalification proceedings, in particular article
8 (new 1) and (2 his) and in the second sentence of article
8 his (I), as well as in paragraph (4), it was agreed that
additional clarity would be desirable. A view was also
expressed that some other detailed aspects of the contents
of the prequalification documents might be mentioned,
such as the requirement that contractors and suppliers ap
plying for prequalification submit proper addresses.

71. No objections were raised to the retention of the
bracketed language in paragraph (4), which established an
obligation on the part of the procuring entity to make avail
able to the general public the names of the contractors and
suppliers that had been prequalified. It was agreed, how
ever, that such disclosure would only be required upon
written request. It was also noted that the disclosure aspect
of paragraph (4) might not be incorporated in States in
which such disclosure was contrary to confidentiality laws.
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Paragraph (5)

72. The Working Group found paragraph (5) to be gener
ally acceptable.

Paragraph (6)

73. It was noted that, at the twelfth session, the Working
Group had decided to defer a decision on the necessity for
paragraph (6) or on its formulation until the consideration
of article 28(8 bis), which referred to the right of the pro
curing entity to request contractors and suppliers to
reconfirm their qualifications. The Working Group recalled
that at the thirteenth session it had considered article 28(8
bis) and had reached certain conclusions concerning the
approach to be taken in the Model Law towards the ques
tion of reconfirmation. In particular, it had been agreed
that, in the interest of fairness, the reconfirmation of quali
fications should be limited to verifying whether the data
submitted at the initial or prequalification stage had
changed and that the Model Law should make it clear that
the criteria to be used in reconfirming qualifications should
be the same as those used in prequalification. In that light,
the Working Group had also agreed that the use of the
word "re-evaluating" in article 8 bis (6) needed to be re
considered. At the present session, the Working Group
reaffirmed its earlier decision as to the need to provide for
reconfirmation and the basic approach to be followed.

74. While no specific objections were raised in principle to
the modification of the text of paragraph (6) proposed by the
Secretariat with a view to avoiding the use of the word "re
evaluating", there was a clear sentiment, as in the case of
paragraph (4), that the framework in which the reconfirmation
aspect of the prequalification proceedings operated needed to
be particularly clear. In that regard, it was suggested that para
graph (6) should refer to the rules set forth in article 28 (8 bis)
as to the criteria to be used for reconfirmation.

75. A more general question was raised as to whether the
provisions on qualifications and on prequalification, as
currently formulated, gave the procuring entity sufficient
leeway to disqualify contractors and suppliers that submit
ted false or inaccurate information concerning their quali
fications. It was pointed out that the submission of false
and inaccurate information was a problem that arose with
a certain degree of frequency and that the procuring entity
needed to be empowered to respond appropriately at any
stage of the procurement proceedings. It was said that the
need for such a safety-valve was heightened by the fact that
procuring entities sometimes did not carefully examine
information on qualifications until a successful contractor
or supplier had been selected. It was suggested that the
Model Law was not clear as to the steps a procuring entity
was permitted to take in cases of false or inaccurate infor
mation. The Working Group agreed that the Model Law
should clearly provide for disqualification on such grounds
at any stage of the procurement proceedings.

76. The Working Group then considered the following
proposed reformulation of paragraph (6) intended to reflect
the deliberations and decisions that had preceded:

"The procuring entity may require the contractor or
supplier submitting the successful tender to reconfirm its
qualifications in accordance with the criteria utilized to

prequalify such contractor or supplier in light of the cir
cumstances at the time and may disqualify a contractor or
supplier if it finds at any time that the prequalification or
reconfirmation information submitted is false or inaccu
rate."

77. Subject to the drafting refinement that it should be
made clear that the procuring entity was to disqualify con
tractors and suppliers that failed to reconfirm, the proposed
text generally met with the agreement of the Working
Group. However, differing views were expressed as to the
proposed restriction of reconfirmation to the successful con
tractor or supplier. One view was that such a restriction was
appropriate because, both from the standpoint of the effi
ciency ofthe procuring entity and of fairness to contractors
and suppliers, the point of selection of a successful contrac
tor and supplier was the most relevant point of time for
reconfirmation in view of the continually shifting circum
stances that contractors and suppliers often found them
selves in; In particular, it was suggested that a procuring
entity engaged in evaluating tenders would not be inclined
to interrupt that process in order to engage in
reconfirmation. It was also observed that, where no
prequalification had taken place, it was common practice for
procuring entities not to consider qualifications until a suc
cessful contractor or supplier had been chosen. The view
was also expressed that the proposed restriction would help
to curb arbitrary or abusive use of reconfirmation to exclude
contractors and suppliers from procurement proceedings.

78. The prevailing view, however, was that the right of the
procuring entity to request reconfirmation should not be re
stricted to any particular stage of the procurement proceed
ings nor limited to the successful contractor or supplier. It
was noted that such a flexible approach merely left the mat
ter to the discretion of the procuring entity, which would be
unlikely to exercise its right to request reconfirmation in a
futile manner. This approach was also viewed favourably
because it would permit a procuring entity to request several
contractors or suppliers submitting the most interesting ten
ders to reconfirm their qualifications at the same time. With
out such an option, time would be lost in the event that the
successful contractor and supplier failed to reconfirm its
qualifications, since the procuring entity would be limited to
sequentially requesting contractors and suppliers to
reconfirm. It was further pointed out that, from the stand
point of speedy resolution of grievances through recourse
proceedings, as well as from the standpoint of detecting
false and inaccurate information, the possibility of
reconfirmation at earlier stages was preferable.

79. A final addition to paragraph (6) agreed upon by the
Working Group was that, as in the case of the rule in para
graph (4) for prequalification proceedings generally, the
procuring entity should be obligated to notify the results of
the reconfirmation.

Article 10

Rules concerning documentary evidence provided by
contractors and suppliers

80. The Working Group considered the revised version of
article 10 as contained in document NCN.9/WG.V/WP.30
and found that article to be generally acceptable.
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Article IO bis

Communications between procuring entity and
contractors and suppliers

81. The Working Group considered the text of article 10
bis as found in the annex to NCN.9/WG.V/WP.33.

82. Reference was made to the increasing use of elec
tronic data interchange ("EDr') for communications
between procuring entities and contractors and suppliers in
connection with procurement proceedings. There was a
consensus that the use of such evolving communication
techniques needed to be accommodated. However, a ques
tion was raised as to whether the reference solely to
telephone communication and the terminology used in the
present formulation of article 10 bis was broad enough. In
particular, attention was focused on whether the word
"record" would be universally recognized as appropriate
since it might be interpreted as requiring a printed form,
while some EDI transmissions which were stored in com
puter form did not automatically appear in a printed form.
It was pointed out that the present formulation was based
on one used in the recently adopted United Nations Con
vention on the Liability of Operators of Transport Termi
nals in International Trade and had been tailored to en
compass the use of ED!. The Working Group requested
the Secretariat to review article 10 bis in view of the con
cerns that had been raised, as well as in the light of
UNCITRAL's ongoing activities in the EDI field.

83. Beyond the question of the precise formulation of
article 10 bis, it was suggested that consideration should be
given to covering in article 10 bis the prQvisions on com
munication found in article 12(2)(b), referring to means of
communication other than telephone, and encompassing
the communication of solicitation documents (see para
graphs 102 and 106).

Article 10 ter

Record of procurement proceedings

84. The Working Group considered the text of article 10
ter as found in the annex to NCN.9/WG.V/WP.33.

Paragraph (1)

85. The Working Group agreed to refer here and at other
points in article 10 ter to "offers", in addition to referring
to tenders, proposals and quotations, in order to make it
clear that coverage of competitive-negotiation proceedings
was being contemplated. The Working Group found para
graph (1) to be otherwise generally acceptable.

86. It was agreed to add a provision reflecting the require
ment in article II (1) that a procuring entity that restricted
participation in procurement proceedings on the basis of
nationality would have to state in the record the grounds
and circumstances for the restriction. There was a consen
sus that this portion of the record should not be subject to
the disclosure requirements of article 10 ter.

Paragraph (2)

87. The Working Group considered the outstanding ques
tion of the point of time at which the relevant portions of
the record should be made available to the general public.
It was generally agreed that the earlier point of time should
be chosen, namely the acceptance of the tender, proposal,
offer or quotation. It was noted that a provision along these
lines might have to be adjusted in jurisdictions with laws
governing confidentiality.

Paragraph (2 bis)

88. Differing views were expressed as to the point of time
at which disclosure of the relevant portions of the record
should be made to contractors and suppliers. One view was
that the disclosure requirement should not be triggered
until the entry into force of the procurement contract in
order to avoid unwarranted disruption of the procurement
proceedings. It was suggested that such an approach was
necessary in order to avoid spawning spurious claims for
review based on information disclosed in the record. The
prevailing view, however, was that disclosure to contrac
tors and suppliers was required at the earlier stage, i.e.,
upon acceptance of the tender, proposal, offer or quotation,
so as to give meaning to the right to seek review. It was
noted that delaying disclosure until entry into force would
in many cases have the effect of depriving aggrieved con
tractors and suppliers of a meaningful remedy since, under
a large body of law, the procurement proceedings were
deemed concluded upon the entry into force of the procure
ment contract. In this connection, the attention of the
Working Group was drawn to the important role of private
remedies in the enforcement of procurement legislation.
Finally, the Working Group agreed that paragraph (2 bis)
should not implicitly restrict the power of a court to order
disclosure at an earlier point of time.

Paragraph (3)

89. It was agreed that paragraph (3) was unnecessary and
should therefore be deleted since the access to the record
by governmental bodies exercising an audit or control
function over the procuring entity would not depend on
provisions in the Model Law.

Paragraph (4)

90. The Working Group requested the Secretariat to re
view the formulation of paragraph (4) so as to ensure that
it was clearly limited to an exclusion of liability for money
damages and did not exclude the possibility of injunctive
and other forms of relief.

Article 10 quater

Inducements from contractors and suppliers

91. The Working Group agreed to the expansion of the
provision on inducements to cover all methods of procure
ment available under the Model Law. At the same time, it
was noted that article 10 ter (1 )(f) required the inclusion in
the record of information on disqualification of contractors
and suppliers on the grounds of inducements and that that
information would be disclosed pursuant to article 10 ter
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(2 bis). A concern was expressed that such disclosure
would be unwarranted and, particularly in cases in which
the offering of the inducement was not the subject of crimi
nal proceedings, might expose the procuring entity to
liability under libel rules. While the Working Group was of
the view that the information should be included in the
record, it was agreed to add a provision to the present
article limiting disclosure of that portion of the record to
the contractor or supplier alleged to have offered the in
ducement. Disclosure of the information to the contractor
or supplier alleged to have misbehaved was designed to
permit that contractor or supplier to seek review if it felt
that the disqualification was unjustified. It was therefore
agreed to modify article 10 ter (2 bis) accordingly.

Article 11

Participation by contractors and suppliers

92. The Working Group considered the revised version of
article 11 as contained in NCN.9/WG.V/WP.30.

93. A proposal was made to transfer article 11 to chapter I
so as to apply to all methods of procurement the presump
tion that contractors and suppliers were permitted to partici
pate in procurement proceedings without regard to national
ity. Some doubts were expressed as to the appropriateness
and necessity of such an expansion of article lIon the
ground that it would not reflect actual practice. In particular,
it was pointed out that the procurement methods other than
tendering available under the Model Law were largely
geared to circumstances in which the procuring entity knew
which particular contractors or suppliers it wished to ap
proach. It was also pointed out that the presumption of inter
nationality was already applicable to two-stage tendering by
way of the incorporation by reference of chapter 11, and that
article 33 ter (2) provided a vehicle for the procuring entity
embarking on request-for-proposals proceedings to obtain
an expression of interest from contractors and suppliers in
ternationally. A concern was raised that the application of
article 11 to request-for-proposals proceedings might appear
to be inconsistent with the notion contained in article 33 ter
(2) that the solicitation of expressions of interest in partici
pating in request-for-proposals proceedings did not confer
any rights on contractors and suppliers.

94. The prevailing view was in favour of the proposal to
move article 11 to the general provisions. It was felt that the
extension of the presumption of internationality to methods
of procurement other than tendering would encourage
greater openness in procurement and thereby promote one of
the important objectives of the Model Law, without compel
ling the procuring entity to engage in international procure
ment counter to economy and efficiency or the other
grounds mentioned in article 11. It was also suggested that
the generalized application of article 11 would help to en
sure equal treatment of foreign contractors and suppliers
when procurement proceedings involving methods other
than tendering were conducted on an international footing.

95. The Working Group agreed that paragraph (I) needed
to be refined in order to clarify that it was composed of two
distinct components, the first referring to the closure of
procurement proceedings to all but domestic contractors

and suppliers, and the second referring to nationality-based
restrictions stemming from factors such as tied-aid arrange
ments and boycott legislation. As to the first component,
the view was expressed that permitting restriction to do
mestic participants on the basis of "economy and effi
ciency" was an imprecise and vague notion. However, the
prevailing view was that the alternative to such a formula
tion would be no restriction at all on the right of the pro
curing entity to engage in domestic procurement and that it
was preferable therefore to retain the present approach. It
was agreed that the application of the notion of economy
and efficiency should be explained in the commentary. It
was further agreed that the reference in paragraph (l) to
economy "or" efficiency should be modified to reflect the
more restrictive formulation economy "and" efficiency
found in article 12 (2)(a).

96. The Working Group noted that, in view of the decision
to expand the application of article 11, it would be appropri
ate to apply to the methods of procurement other than ten
dering the requirement that the procuring entity declare to
contractors and suppliers whether the procurement proceed
ings were open to participation without regard to nationality.
Such a requirement was presently, by way of article 14(1)(d
bis), applicable to tendering proceedings. It was also noted
that, while the grounds for any restriction of internationality
would not have to be stated in the instrument soliciting par
ticipation, that ground would, pursuant to article 11 (l), have
to be stated in the record. It was further agreed that the ref
erence in the last sentence of paragraph (l) to that record
requirement should be aligned with the language agreed
upon for similar references elsewhere in the Model Law,
namely, to refer to a "statement of the grounds and circum
stances", with the deletion of the requirement that the pro
curing entity should "specify the relevant facts".

97. The Working Group recalled its decision at the twelfth
session to reformulate article 11 so as to avoid referring to
"international" procurement proceedings and to avoid the
concomitant need to refer to "foreign" contractors and sup
pliers. It was recognized that, while the revised formulation
permitted the Model Law to avoid raising the sometimes
complicated question of the definition of "foreign", the use
of the term "domestic" raised similar problems of definition.
However, the Working Group affirmed its preference for the
revised formulation in that it placed the burden on the enact
ing State of the procuring entity to determine which contrac
tors and suppliers it wished to consider as domestic.

Paragraph (1 bis)

98. The Working Group agreed that it should be made
clear that the procuring entity remained free to apply in
wholly domestic procurement the measures to which para
graph (1 bis) referred. Particular reference was made to the
possible relevance to domestic procurement of the provi
sions concerning currency, payment and language.

Article 12

Solicitation of tenders and of applications to prequalify

99. The Working Group considered the revised version of
article 12 as contained in NCN.9/WG.V/WP.30.
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Paragraphs (1) and (1 bis)

100. The Working Group found paragraphs (1) and (2) to
be generally acceptable.

Paragraph (2)

10I. The view was expressed that, while it might be the
natural tendency of procuring entities to prefer to deal with
limited lists of contractors and suppliers, the Model Law
should not provide for the limited tendering procedure
contemplated in paragraph (2). It was suggested that para
graph (2) granted an excessive degree of discretion to the
procuring entity and that, at most, a limited procedure
should be available only when the procuring entity could
identify all potential contractors or suppliers. The prevail
ing view was that limited tendering was a widely used
approach that the Model Law had to take into account. It
wa~ suggested that the discretion granted to the procuring
entity was usefully tempered by the requirement in the
second sentence of subparagraph (a) that the number of
contractors and suppliers invited to participate should be
sufficient to ensure effective competition. In order to pro
mote greater transparency, the Working Group decided to
add a requirement, akin to the one found in article 11 (1),
that the procuring entity should state in the record the
grounds and circumstances underlying the decision to limit
the tendering proceedings.

102. It was noted that, in view of the addition of para
graph (1 bis), a reference to that paragraph needed to be
added to the proviso at the beginning of subparagraph (a).

103. The discussion by the Working Group revealed the
need to make it clearer that subparagraph (b), with its ref
erence to urgent circumstances, did not provide an alternate
ground to the grounds set forth in subparagraph (a) for
engaging in limited tendering, but rather was subject to
subparagraph (a) and only referred to the manner of com
municating the invitation to tender in limited tendering
proceedings. It was agreed that, in the reference at the
beginning of subparagraph (b) to a writing requirement, the
words "may be sent in writing" should be replaced by the
words "shall be sent". At the same time, the Working
Group noted that the formulation of subparagraph (b)
would have to be reviewed with a view to the use of meth
ods of communication involving ED!.

Article 14

Contents of invitation to tender and invitation to
prequalify

104. The Working Group considered the revised version
of article 14 as contained in NCN.91WG.V/WP.30.

105. The Working Group affirmed the approach in article
14 (1) (d bis), which excluded alteration of declarations
that tendering proceedings were open to international par
ticipation, but permitted the opening to international par
ticipation of tendering proceedings originally declared to
be domestic.

Article 17

Solicitation documents

106. The Working Group considered the revised version
of article 17 as contained in NCN.9/WG.V/WP.30 and in
the annex to NCN.9/WG.V/WP.33.

Paragraph (1)

107. It was pointed out that there were States in which
solicitation documents and other documentation relating to
procurement proceedings were being transmitted through
the use of EDI techniques and that such use of EDI in
procureme~t proceedings was likely to continue evolving
and spreadmg. It was proposed in that light that the Model
Law should go beyond what had been agreed to with re
spect to the communications covered by article 10 bis and
Should contain a general provision enabling enacting States
to permit the use of EDI in place of traditionally paper
based documentation. The proposal met with the agreement
of the Working Group. At the same time, the Working
Group struck a note of caution to the effect that such a
provis~on needed to take account of the fact that the proce
dures m the Model Law reflected a practice that was rooted
in paper-based documentation, as was seen in the Working
Group's decision at the twelfth session to retain the re
quirement in article 24(4) that tenders should be in writing.
It was also noted that the use and availability of EDI was
not uniform around the world.

Paragraph (2)

108. The Working Group decided to delete the bracketed
reference in the chapeau to the inclusion in the solicitation
documents of "necessary" information on the ground that
such a reference was unnecessary and might have the un
intended effect of prompting disputes as to whether
s?licitation documents included all the necessary informa
tion. It was also agreed that the chapeau should make it
clear that the procuring entity was not precluded from in
cluding in the solicitation documents information beyond
that listed in paragraph (2).

109. The Working Group then turned its attention to spe
cific aspects of the required contents of solicitation docu
ments. A suggestion was made that subparagraph (e)
should refer to incidental services.

11 O. The view was expressed that subparagraph (e his)
went too far in requiring that the solicitation documents
reveal the manner in which non-price factors would be
quantified. It was pointed out that all that was normally
required in practice was that the solicitation documents
should indicate the relative weight to be assigned to non
price factors in the evaluation and comparison of tenders,
whereas the present formulation might be read as requiring
the detailed disclosure of the actual formulas and scoring
schemes. In support of the existing formulation it was sug
gested that the more detailed level of disclosure would
have a beneficial effect and that the language was suffi
ciently flexible to permit a more limited disclosure. How
ever, it was a concern that that flexibility might lead to
disputes, and in view of the established practice the Work
ing Group opted for the more limited approach. Accord-
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ingly, it was decided to replace the words "and the manner
in which any such non-price factors are to be quantified"
by the words "and the relative weight of such non-price
factors".

111. It was agreed that the requirement in subparagraph
(f) that the solicitation documents should indicate the terms
and conditions of the procurement contract needed to be
softened since there would be cases in which the procuring
entity would not be in a position to describe fully the terms
of the procurement contract at the time of the drawing up
of the solicitation documents.

112. The Working Group agreed to the addition to
subparagraph (i) of a requirement that the solicitation docu
ments should specify the composition of the price to be
quoted in tenders. It was also agreed that this new text, in
addition to citing transportation and insurance charges as
examples of price elements, should also cite as examples
duties and taxes.

113. It was agreed that subparagraph (I) should make it
clearer that the solicitation documents should indicate any
particular requirements as to the form and the issuer of the
tender security that must be met in order for the tender
security to be acceptable.

114. The Working Group noted that, in view of the
change in terminology in article 28(7) agreed to at the pre
vious session, the term "most economic tender" in
subparagraph (p) would be replaced by the term "success
ful tender".

115. The view was expressed that it was sufficient to
refer to any other requirements relating to the preparation
and submission of tenders and that it would therefore be
possible to delete the words "and to the procurement pro
ceedings" at the end of subparagraph (r), since those words
were ambiguous and seemed unnecessary. It was pointed
out, however, that the preparation and submission of ten
ders represented only one aspect of the procurement pro
ceedings and that the procuring entity might, in some cases,
impose requirements that did not, strictly speaking, relate
to the preparation or submission of tenders themselves, but
that nevertheless merited mention in the solicitation docu
ments. For example, the procuring entity might require
contractors to attend a pre-tendering meeting at a construc
tion site in order for contractors to be deemed eligible. It
was proposed that the formulation might be made clearer
by referring to "other aspects of the procurement proceed
ing". It was also suggested that consideration should be
given to moving the substance of subparagraph (r) to the
end of paragraph (2) since subparagraph (r) was in the
nature of a "catch-all" provision.

116. The Working Group decided to retain subparagraph
(w), on which it had deferred a decision at the twelfth
session. A proposal to delete subparagraph (w) on the
ground that its substance could be considered covered un
der subparagraph (s) did not receive support, as it was
generally felt that the purposes of the two provisions dif
fered. At the same time, it was felt that the subparagraph
needed to be refined in order to make its meaning clear,
namely, that the solicitation documents must give notice of

the right afforded under article 36 to contractors and sup
pliers to seek review, and not that the procuring entity was
enabled to limit in the solicitation documents the extent of
its liability under the review provisions of the Model Law.

117. Subject to minor modifications, the Working Group
agreed to the language that had been proposed for addition
to subparagraph (y) to implement the decision at the previ
ous session that the solicitation documents should refer to
any final approvals required for entry into force of the
procurement contract, as well as to the time expected to be
needed for such approvals to be obtained. Those modifica
tions included the use of the word "execution" in place of
the word "signature" and the introduction of the notion of
"estimated period of time". The latter modification was
urged because the procuring entity might not be able to
predict with certainty the amount of time that would be
needed to obtain a final approval. It was also agreed that
subparagraph (y) should be revised so as to make it clear
that it was the procurement contract, rather than the tender
itself, that entered into force.

Article 19

Charge for solicitation documents

118. The Working group considered the text of article 19
as contained in NCN.9/WG.V/WP.30 and found that arti
cle to be generally acceptable.

Article 20

Rules concerning description of goods or construction in
prequalification documents and solicitation documents;
language of prequalification and solicitation documents

119. The Working Group considered the revised version
of article 20 as contained in NCN.9/WG.V/WP.30.

Paragraph (1)

120. A proposal was made to delete the last part of para
graph (1), which established an objective test prohibiting
specifications and related requirements that had the effect
of creating obstacles to participation of contractors and
suppliers, regardless of whether the procuring entity had
the intention of creating such obstacles. According to that
proposal, paragraph (1) would be left only with a subjec
tive test, i.e, specifications and related requirements that
created obstacles would only be prohibited if it was the
intent of the procuring entity to create such obstacles. A
modified proposal was to refer simply to the prohibition of
specifications and related requirements that created obsta
cles, without specifying whether the subjective "intent" or
the objective "effects" test was to be followed, leaving that
matter to be determined under other laws. The Working
Group decided to accept the latter proposal.

121. It was proposed that paragraph (1) should only be
directed to obstacles that were "unnecessary". This pro
posal failed to gain support as the Working Group affirmed
its earlier decision against such a limitation.
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Paragraph (1 bis)

122. It was agreed that a provision should be included
stating the principle that specifications and related require
ments which created obstacles to foreign contractors and
suppliers were not to be used. The wording proposed by
the Secretariat was found to be acceptable, subject to
the replacement of the word "regardless" by the word
"because". At the same time, the Working Group affirmed
its earlier decision in regard to paragraph (3) that the
Model Law should not accord a preference to international
standards.

Paragraphs (2), (3) and (4)

123. The Working Group found paragraphs (2), (3) and
(4) to be generally acceptable.

Article 22

Clarifications and modifications of solicitation documents

124. The Working Group considered the revised version
of article 22 as contained in NCN.9fWG.VIWP.30.

Paragraph (1)

125. It was agreed to replace the words "in sufficient time
to enable the contractor or supplier" by words along the
lines of "in a reasonable time to enable the contractor or
supplier", as the latter formulation was regarded as less
likely to lead to disputes.

Paragraph (2)

126. It was proposed that paragraph (2) should require
that addenda to the solicitation should be communicated to
contractors and suppliers in a reasonable time to enable the
addenda to be taken account of in the preparation and sub
mission of tenders. It was agreed, however, that the pro
posed modification was unnecessary as the point was cov
ered adequately in article 24(2), which required the procur
ing entity to extend the deadline for submission of tenders
when necessary in cases of clarification or modification of
the solicitation documents.

Paragraph (3)

127. It was noted that paragraph (3) would be deleted as
a consequence of the addition of article 10 bis.

Paragraph (4)

128. The Working Group agreed with a suggestion that
paragraph (4) should specify that the minutes of the meet
ing of contractors and suppliers were to be provided to
contractors and suppliers promptly and prior to the dead
line for submission of tenders. A related suggestion was
that, since the minutes might contain information of an
importance tantamount to that of an addendum to the
solicitation documents, the timing of the transmission of
the minutes might require an extension of the deadline for
submission of tenders and that specific mention of this
should be made.

Article 23

Language of tenders

129. The Working Group considered the revised version
of article 23 as contained in A/CN.9IWG.VIWP.30 and
found that article to be generally acceptable.

Article 24

Submission of tenders

130. The Working Group considered the revised version
of article 24 as contained in NCN.9/WG.VIWP.30.

Paragraph (1)

131. As in the case of article 22(1), the Working Group
agreed to replace the concept of "sufficient time" by the
concept of "reasonable time". It was also agreed that, in
place of referring to "all interested contractors and suppli
ers", paragraph (1) should refer to all contractors and sup
pliers to whom the procuring entity had provided the
solicitation documents.

Paragraphs (2) and (2 bis)

132. A proposal was made to expand the grounds for ex
tension of the deadline for the submission of tenders to
include the situation in which an insufficient number of
contractors and suppliers responded to an invitation to ten
der. That proposal did not attract support, in particular
because it was felt that merely extending the deadline
would not resolve such a problem. It was pointed out that
a procuring entity in such a case would be better advised to
restart the tendering proceedings and to advertise in a more
effective manner. A broader proposal was made that para
graphs (2) and (2 bis) should leave the question of exten
sion of the deadline entirely to the discretion of the procur
ing entity, subject only to the giving of notice to contrac
tors and suppliers. In support of that proposal it was stated
that the current formulation unnecessarily restricted the
discretion of the procuring entity in determining whether to
extend the deadline for the submission of tenders. That
proposal also failed to attract support, as the Working
Group felt that it would be inappropriate to inject such a
degree of discretion and flexibility in regard to as important
a procedural aspect of tendering procedures as the deadline
for submission of tenders.

133. A question was raised as to whether the provision in
paragraph (2 bis) permitting extension of the deadline
where circumstances beyond the control of contractors or
suppliers prevented the submission of tenders was meant to
apply only t() circumstances which affected all contractors
and suppliers (e.g., a mail strike in the country of the pro
curing entity) or whether it applied even when the circum
stance affected as few as a single contractor or supplier
(e.g., a mail strike in the country of one of the contractors
or suppliers). One view was that the Model Law should not
permit the procuring entity to extend the deadline if only a
single contractor or supplier was prevented from submit
ting its tender. Another view was that such an option
should be open to the procuring entity, but that the current
formulation could be interpreted as being sufficiently flex-
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ible to give the procuring entity the necessary discretion.
According to that view, the matter was better left to statu
tory interpretation since a more specific statement of the
right of the procuring entity to accommodate the needs of
a single contractor or supplier might encourage an exces
sive degree of attention by the procuring entity to the needs
of particular contractors or suppliers. However, the prevail
ing view was that, since paragraph (2 his) was understood
to encompass circumstances that affected even a single
contractor or supplier, this should be made explicit. It was
felt that such a clear approach would recognize the neces
sary discretion of the procuring entity without compelling
the procuring entity to accommodate individual contractors
and suppliers. Accordingly, it was decided that reference
should be made to any circumstance beyond the control of
"a" contractor or supplier.

Paragraph (2 ter)

134. It was noted that paragraph (2 ler) would be deleted
in view of the addition of article 10 his.

Paragraph (3)

135. The Working Group found paragraph (3) to be gen
erally acceptable, but agreed with a suggestion that its sub
stance should appear following the substance of paragraph
(4).

Paragraph (4)

136. A view was expressed that the requirement that ten
ders should be submitted in writing was overly rigid in
view of the increasing use of EDI techniques and of the
possibility that methods of maintaining confidentiality in
the EDI context might exist. In response, it was recalled
that the Working Group had decided to add a provision
enabling enacting States to incorporate the use of EDI and
that the matter should be considered in that context (see
paragraph 106). It was also noted that EDI was not
uniformally available throughout the world.

137. It was agreed to replace the words "the tender" in
the second sentence by the words "its tender".

Article 25

Period of effectiveness of tenders; modification and
withdrawal of tenders

138. The Working Group considered the revised version
of article 25 as contained in AlCN.9/WG.V/WP.30 and
found that article to be generally acceptable.

Article 26

Tender securities

139. The Working Group considered the revised version
of article 26 as contained in AlCN.9/WG.V/WP.30.

140. The Working Group agreed with a proposal to incor
porate into article 26 the definition of the term "tender
security" currently located in article 2 (f).

Paragraph (1)

1~ 1. A question was raised as to whether subparagraph (a
hIS) was redundant in view of similar language in article 17
(2) (1). It was noted that there were several other instances
of repetition in the operative provisions of statements made
in article 17 concerning the contents of the solicitation
documents and that this raised a question of structure to
which the Working Group might wish to return at a later
stage.

142. It was agreed to add to subparagraph (a his) a refer
ence to the form and substance of the tender security as an
aspect of the acceptability of the tender security to which
the solicitation documents may refer. A proposal that a
requirement should be included that the solicitation docu
ments should specify the currency of a tender security in
t~e form of a cash deposit did not attract support, in par
ticular because such forms of tender security were rela
tively rare, and also because it was felt that the point was
adequately covered by the reference to the form and sub
stance of the tender security.

143. It was proposed that subparagraph (a his) should
require the solicitation documents to specify which institu
tion or class of institutions would be acceptable to the pro
curing entity for the issuance of the tender security. The
rationale behind that proposal was to prevent the situation
from arising in which a contractor or supplier found out
only after having posted a tender security that the issuer of
its security was unacceptable. The Working Group found
that the proposed requirement would be difficult to apply.
However, in order to address the problem the proposal was
intended to cover, the Working Group agreed to add a
provision requiring that, in advance of the submission of
tenders, the procuring entity would be obligated to respond
to a request from a contractor or supplier to confirm the
acceptability of a proposed issuer or of a confirming insti
tution, if required.

144. The view was expressed that the rule in
subparagraph (b) barring rejection of tender securities due
to foreign issuance was excessively weakened by the ex
ception granted to procuring entities that were not permit
ted by law to accept tender securities of foreign issuers.
The Working Group recalled its previous discussion of this
question and affirmed that such an exception needed to be
incorporated into the Model Law. However, in view of the
fact that such an exception would not be needed in all
enacting States, it was decided that the optional character
of the exception should be indicated.

145. A proposal was made to delete in subparagraph (b)
the words "if the tender security and the institution or en
tity otherwise conform to lawful requirements set forth in
the solicitation documents" on the grounds that those
words were unnecessary. Upon examination, the Working
Group decided not to accept the proposal since, without the
language in question, subparagraph (b) would override
subparagraph (a bis). It was agreed, however, that the word
"lawful" was unnecessary in view of subparagraph (a bis)
and should be deleted.

146. The Working Group decided to delete the language
in subparagraph (d) permitting the procuring entity to
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specify grounds for forfeiture of the tender security other
than withdrawal or modification of the tender following the
deadline for submission, or failure to sign a procurement
contract or to provide a required performance security. It
was felt that those were the only grounds for forfeiture that
the Model Law should recognize.

Paragraph (2)

147. The Working Group found paragraph (2) to be gen
erally acceptable.

Article 27

Opening of tenders

148. The Working Group considered the revised version
of article 27 as contained in A/CN.9/WG.V/WP.30.

149. A question was raised as to whether there might be
cases, other than procurement involving national security
or defence, in which the procuring entity should be permit
ted not to apply the public-opening requirem~nts set forth
in article 27. The Working Group was of the view that the
requirements in article 27 represented an important pillar of
transparency and discipline in tendering proceedings and
that exceptions should not be countenanced. At the same
time, it was noted that, under article 1, the enacting State
could exclude, or provide for the limited application of, the
Model Law in certain types of procurement.

11. Discussion of draft articles 28 to 41 of
Model Law on Procurement

(AfCN.9fWG.VfWP.33)

Article 28

Examination, evaluation and comparison of tenders

150. The Working Group considered the revised version
of article 28 as contained in NCN.9/WG.V/WP.33.

Paragraph (1)

151. The Working Group agreed to the retention of
subparagraph (b), the decision on which had been deferred
at the previous session. It also agreed to a proposal to add
a requirement that a procuring entity that exercised its right
to correct an arithmetical error apparent on the face of the
tender should give notice of the correction to the contractor
or supplier that submitted the tender. Subject to that
amendment, paragraph (I) was found to be generally ac
ceptable.

Paragraph (2)

152. The Working Group considered the question
whether the use of the words "shall reject a tender" implied
a duty on the part of the procuring entity to take some
formal action of rejection with respect to rejected tenders.
It was agreed that, if this was not the intended import,
language along the lines of "shall not accept a tender"
would be preferable. In considering this question, the
Working Group examined the merits of a proposal to re-

quire the procuring entity to give contractors and suppliers
whose tenders were rejected notice of rejection immedi
ately upon the taking of the decision to reject. The Working
Group decided not to incorporate such a procedure, in
particular because it was considered to be an unjustified
added burden on the procuring entity at a time when it was
busy evaluating tenders and that it might suggest that the
procuring entity would have to make a specific decision on
each tender with respect to each of the criteria listed in
paragraph (2). Accordingly, in order to avoid suggesting
the need for a formal action of rejection, it was decided to
replace the words "shall reject a tender" by the words
"shall not accept a tender".

153. It was proposed that subparagraph (a) should be
deleted in view of the provisions elsewhere in the Model
Law specifically dealing with the qualifications of contrac
tors and suppliers. That proposal failed to generate support
as it was felt to be indeed appropriate to refer to lack of
qualifications on the part of the submitting contractors or
supplier in a provision listing all of the other grounds for
rejection of a tender. The Working Group did agree,
however, that the cross-reference in subparagraph (a) to
article 8(3) had been rendered unnecessary by the decision
in article 8(3) to require that contractors and suppliers
should submit evidence of qualification at the latest prior to
the commencement of examination of tenders.

Paragraph (3)

154. It was noted that paragraph (3) had been incorpo
rated in article 10 quater.

Paragraph (4)

155. The Working Group recalled the decision made dur
ing the discussion of the definition of "responsive tender"
in article 2(j) to incorporate in paragraph (4) the notion
that, in order to be considered responsive, a tender had to
conform to all of the requirements set forth in the
solicitation documents.

Paragraph (7)

156. Differing views were expressed as to a suggestion
that the term "lowest evaluated tender" used in
subparagraphs (c)(ii) and (d) should be replaced by the
term "most favourable tender". Support for the alternate
term was expressed on the grounds that the term "lowest
evaluated tender" might suggest that price was the
dispositive factor and that the term appeared to be opaque
and contradictory. The prevailing view, however, was that
the term "most favourable tender" connoted an undesirable
degree of subjectivity, while the existing term, despite its
drawbacks,was preferable because it suggested a greater
degree of objectivity.

157. A view.was expressed that a reference should be
included in subparagraph (d)(ii) to the costs of operating
incidental services. As to subparagraph (d)(iii), it. was
agreed that the reference to "balance of payments position
or foreign exchange reserves" should be changed to
"balance of payments position and foreign exchanges
reserves", as those were two related aspects of a single
factor.



264 Yearbook of the United Nations Commission on International Trade Law, 1992, VoI. XXIII

158. The Working Group considered again the manner in
which the Model Law should treat margins of preference,
which were referred to in subparagraph (e). It was noted
that the present· text reflected the decision reached at the
previous session not to include any particular formula in
the Model Law, but merely to refer to the application of
margins of preference in accordance with the procurement
regulations. One suggestion for further refinement was to
refer to the solicitation documents as an alternate source of
authority for the use of margins of preference. A related
suggestion was that subparagraph (e) should refer only to
the solicitation documents as a source of authority for the
use of margins of preference on the ground that the para
mount obligation of the procuring entity was to apprise
contractors and suppliers through the solicitation docu
ments of the manner in which tenders would be evaluated
and compared. Those suggestions involving the solicitation
documents did not prove to be persuasive, however, as the
Working Group felt that the authority to use a margin of
preference should not stem purely from the solicitation
documents, and because the requirement that the
solicitation documents should describe the use of a margin
of preference was felt to be sufficiently established in arti
cles 17(p) and 28(7)(a).

159. Another idea was to apply to margins of preference
terms analogous to those contained in article 1l(1), which
provided for restriction of tendering proceedings to domes
tic contractors and suppliers on the grounds of economy and
efficiency. Such an approach was seen to be inappropriate,
however, since the concept of economy and efficiency was
foreign to margins of preference, which were intended to
promote development of local production capacity.

160. The Working Group did lend its support to the sug
gestion that the provision on margins of preference should
be tightened somewhat by making it subject to the type of
optional approval requirement found in certain other provi
sions of the Model Law, as well as by including an indica
tion of the consequences of not issuing procurement regu
lations relating to the margins of preference. Accordingly,
it was further agreed to add words to the effect that the
margin of preference shall be authorized by and calculated
in accordance with the procurement regulations.

Paragraph (8)

161. The Working Group found paragraph (8) to be gen
erally acceptable.

Paragraph (8 bis)

162. A proposal was made to align paragraph (8 bis) with
article 8 bis(6), in which the Working Group had decided
not to limit the procedure of reconfirmation of qualifications
only to the successful contractor or supplier. In response, it
was observed that the current formulation encompassed
cases in which the procuring entity had not actually engaged
in prequalification proceedings, and that in such cases the
notion of reconfirmation was of limited relevance since the
evaluation of qualifications took place at the same time as
the examination of tenders. By contrast, paragraph (6) of
article 8 bis referred to cases in which the procuring entity
had engaged in prequalification proceedings. It was said that
were paragraph (8 bis) of article 28 to be expanded as pro-

posed to contractors and suppliers other than the successful
contractor or supplier, it would be necessary, in order to
ensure even-handedness, to require the procuring entity to
request reconfirmation from all contractors and suppliers. In
view of those observations, it was agreed to retain the exist
ing formulation of paragraph (8 bis).

Article 29

Rejection of all tenders

163. The Working Group considered the revised version
of article 29 as contained in NCN.9fWG.vfWP.33.

Paragraph (J)

164. A view was expressed that it was inappropriate to
permit the procuring entity to reject all tenders remaining
after the failure of the successful contractor or supplier to
meet a request to reconfirm its qualifications. The prevailing
view was that, as had been decided at the previous session,
such a right should be recognized, in particular because
there might not be any acceptable tenders left after the ini
tially selected tender fell through. A suggestion was made
that, in order to guard against abuse, it should be made clear
that rejection of all tenders should only be for legitimate
reasons. The Working Group considered such an amend
ment to be unnecessary in view of the second sentence,
which required the procuring entity to communicate to con
tractors and suppliers, upon request, the grounds for rejec
tion of all tenders. The Working Group did agree, however,
that it was not necessary to include in article 29 a specific
reference to the right of the procuring entity to reject all ten
ders remaining after a failure to reconfirm, since such a case
was covered by the notion of "rejection of all tenders". It
was pointed out in that regard that the procuring entity
would not issue a notice of acceptance under article 32 until
its request for reconfirmation had been honoured.

Paragraphs (2) and (3)

165. The Working Group found paragraphs (2) and (3) to
be generally acceptable.

Article 30

Negotiations with contractors and suppliers

166. The Working Group considered the text of article 30
as contained in NCN.9fWG.VfWP.33 and found that arti
cle to be generally acceptable.

Article 32

Acceptance of tender and entry into force of
procurement contract

167. The Working Group considered the revised version
of article 32 as contained in NCN.9fWG.VfWP.33.

Paragraph (J)

168. The Working Group found paragraph (1) to be
generally acceptable.
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Paragraphs (2), (3), (3 bis) and (3 ter)

169. It was noted that the provisions in article 32 referring
to the requirement of the signature of a procurement contract
and to the requirement of a final approval for entry into force
of the procurement contract would be of varying relevance
to enacting States. Accordingly, it was agreed that the Model
Law should indicate that enacting States where either of
those requirements were not traditional would not have to
incorporate them. Enacting States in which such require
ments applied only in certain cases could incorporate the
text in its present form, with possible further specification in
the Model Law or in the procurement regulations of the spe
cific classes of procurement contracts or situations to which
the requirements were applicable (e.g., contracts over a cer
tain value). It was further agreed to add in paragraph (3) (a)
an optional reference to signature of the procurement con
tract by the "requesting ministry". Such an alternative to the
reference to the procuring entity as a signatory to the pro
curement contract would be incorporated by enacting States
in which the procurement contract was not typically signed
by the governmental entity, such as a central tendering
board, that conducted procurement proceedings for all
government ministries.

170. A question was raised as to the effect of the issuance
of the notice of acceptance pursuant to paragraph (1) on the
right of a contractor or supplier to withdraw its tender, and
as to the sanctions that would be applicable in the event of
a withdrawal following issuance of the notice. In particular,
the question was raised whether a contractor or supplier
that wished to withdraw its tender following the issuance of
the notice of acceptance would be exposed to any liability
beyond the forfeiture of the tender security. It was ob
served that the result might vary depending upon whether
a procurement contract entered into force pursuant to the
issuance under paragraph (2) of a notice of acceptance, or
upon the signature of a procurement contract under para
graph (3). It was also observed that it was not precluded by
article 32 that, once a procurement contract had entered
into force in accordance with the issuance under paragraph
(2) of the notice of acceptance, withdrawal of the success
ful tender would result not only in forfeiture of the tender
security, but also in liability under the procurement con
tract. By contrast, when a procurement contract was to
enter into force upon signature of a contract under para
graph (3), withdrawal of a tender following issuance of the
notice, but prior to signature, might not result in such ex
tensive liability since a procurement contract had not yet
entered into force. It was suggested, however, that a limi
tation on the right of withdrawal of a tender following
issuance of the notice of acceptance, but prior to signature,
might be found in the second sentence of paragraph (3) (b),
which provided that, between the time of the issuance of
the notice and the signature of the procurement contract,
neither the procuring entity nor the successful contractor or
supplier should take any action interfering with the entry
into force or performance of the procurement contract.

171. The Working Group was in agreement that the sanc
tion that the Model Law should provide for in the event of
withdrawal of a tender following issuance of the notice of
acceptance should be forfeiture of the tender security, in
particular because it was considered to be impractical and

not in the interest of the procuring entity to attempt to
compel a contractor or supplier that had changed its mind
about entering into the procurement contract to perform
that contract. At the same time, the Working Group was of
the view that the Model Law should not exclude the pos
sibility that in such cases the contractQr or supplier would
be liable under the applicable contract law, a possibility not
excluded by the existing text. Accordingly, it was decided
not to modify the relevant portions of article 32. The dis
cussion did reveal, however, a certain lack of clarity in
article 25 as to the sanction under the Model Law for a
withdrawal of a tender following the deadline for the sub
mission of tenders. Accordingly, it was agreed to replace in
article 25(3) the words "but not thereafter" by the words
"without forfeiting its tender security". A related sugges
tion was to add to article 25(3) a statement similar to the
one already contained in article 26( 1)(d)(i) to the effect that
withdrawal of a tender following the deadline for submis
sion of tenders would result in forfeiture of the tender se
curity. A view was also expressed that it should be made
clear in article 25(1) that tenders could be withdrawn
following the deadline for submission of tenders, albeit
subject to forfeiture of the tender security.

Paragraph (4)

172. The Working Group found paragraph (4) to be gen
erally acceptable.

Paragraph (5)

173. The Working Group found paragraph (5) to be gen
erally acceptable. It was observed, however, that the words
"if required" might be misinterpreted as referring to the
notice of the procurement contract rather than to the tender
security.

Paragraph (6)

174. The Working Group found paragraph (6) to be
generally acceptable.

New article 33 bis

Conditions for use of two-stage tendering

175. The Working Group considered the revised version
of new article 33 bis as contained in A/CN.9/WG.V/WP.33.

176. It was suggested that consideration should be given
to revising the reference to the solicitation of proposals
from "contractors and suppliers" in order to take cogni
zance of the possibility that, in cases in which a combina
tion of goods and construction was being procured, the
procuring entity might be soliciting proposals from both
contractors and suppliers. It was noted that similar ques
tions might arise with respect to the appropriateness of the
expressions "contractors and suppliers" and "contractors or
suppliers" at other points in the Model Law. Accordingly,
the Working Group requested the Secretariat to review the
entire Model Law in this regard.

177. A suggestion that subparagraph (b) should be de
leted on the ground that it concerned matters sufficiently
covered in subparagraph (a) did not receive support.
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Article 33 bis

Procedures for two-stage tendering

178. The Working Group considered the revised version
of article 33 bis as contained in NCN.9/WG.V/WP.33 and
found that article to be generally acceptable.

Article 33 ter

Conditions for use of request for proposals

179. The Working Group considered the revised version
of article 33 ter as contained in NCN.9/WG.V/WP,33.

180. As it had done at the previous session, the Working
Group considered a suggestion that the reference to certain
procedural aspects of request-for-proposals proceedings
found in the chapeau of paragraph (1), in subparagraphs (b)
and (c), and in paragraph (2) should be moved to article 33
quater, which concerned the procedures to be followed in
such proceedings. The Working Group affirmed, for the
most part, its earlier decision. It was decided to retain the
texts in the chapeau and in subparagraphs (b) and (c) of
paragraph (I) in their present position. It was considered that
those provisions dealt with the decision on the part of the
procuring entity as to the number of contractors and suppli
ers to be approached and the manner of selection of a pro
posal and were therefore relevant to the conditions for use.
It was also suggested that those elements made the condi
tions for use of requests for proposals more easily distin
guishable from the conditions for use of other methods of
procurement. It was agreed, however, that these considera
tions did not apply to paragraph (2) and that therefore para
graph (2) should be moved to article 33 quater.

181. It was proposed that the final portion of paragraph
(2), which indicated that the solicitation by the procuring
entity of expressions of interest in submitting proposals did
not confer any rights on contractors and suppliers, was
unnecessary and should be deleted. However, the Working
Group decided to retain that proviso. It was recalled that,
when the decision was made at the previous session to
require the procuring entity to solicit expressions of inter
est, it had been considered necessary to make it clear that
the liability of the procuring entity to contractors and sup
pliers was not being expanded by virtue of the addition of
the procedure in question.

Article 33 quater

Procedures for request-for-proposals proceedings

182. The Working Group considered the revised version
of article 33 quater as contained in NCN.9/WG.V/WP.33.

Paragraph (1)

183. The Working Group found paragraph (1) to be gen
erally acceptable.

Paragraph (2)

184. A proposal was made to add to the chapeau of para
graph (2) the requirement that the procuring entity should

send a request for proposals to each contractor or supplier
that expressed an interest in participating in response to the
notice procedure set forth in article 33 ter (2), unless the
procuring entity had decided that it wished only to send the
request for proposals to a restricted list. It was noted that
the rationale behind such an expanded procedure, which
was the practice in certain States, was that, as a general
rule, those contractors or suppliers that expressed an inter
est should be given an opportunity to submit proposals.
Objections were raised to the proposal on the ground that
it would place an additional burden on the procuring entity
at a time when it was already busy. It was also suggested
that the additional language involved would unduly com
plicate the Model Law without actually adding anything,
since the procuring entity would remain free to except itself
from the requirement.

185. In an attempt to accommodate both the practice re
flected in the existing text, as well as the practice reflected
by the proposed addition, it was proposed that the two
approaches would be incorporated as alternatives; While
the Working Group agreed to the need to accommodate
both practices, it decided that to expressly provide for the
two approaches as alternatives was unnecessary since, un
der the existing text, the procuring entity remained free to
send the request for proposals to whomever it wished, in
cluding to any or all of the contractors and suppliers that
expressed an interest in the proceedings. Accordingly, it
was decided to retain the existing text and to make clear in
a commentary the options open to the procuring entity.

Paragraph (3)

186. It was agreed that specific reference should be made
to the communication to contractors and suppliers of modi
fications of the evaluation criteria. Subject to that refine
ment, the Working Group found paragraph (3) to be gen
erally acceptable.

Paragraph (4)

187. The Working Group gave its assent to a suggestion
that paragraph (4) should be limited to prohibiting the dis
closure of the contents of proposals to competing contrac
tors and suppliers. It was felt that, by referring to the open
ing of proposals, the current formulation might give the
unintended implication that the opening of proposals
should be conducted in public. A suggestion for imple
menting the agreed modification was to replace the word
"open" by a word such as "treat" or "review".

Paragraph (5)

188. The Working Group agreed to a proposal to delete
subparagraph (d), which provided that any modification of
the evaluation criteria following the commencement of ne
gotiations should not violate the confidentiality of the ne
gotiations. It was recognized that modification of the evalu
ation citeria would not in itself pose a problem of confiden
tiality, since those criteria did not contain a summary of or
statement concerning proposals. It was also observed that
the concern intended to be addressed by subparagraph (d)
would be met by the revised version of paragraph (4).
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Paragraph (6)

189. The Working Group found paragraph (6) to be gen
erally acceptable.

Paragraph (7)

190. In response to the observation that the procedures set
forth in subparagraphs (b) and (c) concerning the separate
evaluation of the price represented one, but not the exclu
sive, approach to the treatment of price found in practice,
it was agreed to treat those subparagraphs as optional or
illustrative.

Additional paragraph

191. The Working Group was in agreement with a pro
posal to add a provision to the effect that any award made
by the procuring entity should be in accord with the evalu
ation criteria set forth in the request for proposals.

New article 34

Conditions for use of competitive negotiation

192. The Working Group considered the revised version
of new article 34 as contained in NCN.9/WG.V/WP.33.

193. In reviewing new article 34, the Working Group
revisited the question of the overlap in the conditions for
use of competitive negotiation, two-stage tendering and
request for proposals-a problem that had been discussed
at the previous session as well as at the current session in
connection with the review of article 7 (see paragraphs 45
to 52). In that respect, it was widely felt that the condition
in subparagraph (a), which included references to the spe
cial nature and particularly complex technical character of
the goods or construction, was vague and arguably very
similar to conditions applicable to other methods, thus fail
ing to establish a clear and enforceable standard to be used
in determining when competitive negotiation, as opposed
to those other methods, was appropriate.

194. Several approaches were considered in an attempt to
clarify subparagraph (a) and to make the condition con
tained therein distinguishable from similar conditions for
use found in the Model Law for the other methods of pro
curement. One suggestion was to delete the reference to the
"special nature" of the goods, as well as the reference to
construction, and to focus on the notion of a "particularly
complex technical character", perhaps even referring to
specific types of goods such as computers and automatic
data processing for which competitive negotiation was used
in certain countries. That suggestion encountered opposi
tion on the ground that it would excessively narrow the
grounds for the use of competitive negotiation. No strong
objections were raised, however, to the proposed deletion
of the reference to the scope and volume of goods or con
struction.

195. The Working Group recalled that one of the reasons
why competitive negotiation, as well as two-stage tender
ing and request for proposals, had been included, a reason
which was also a source of the overlap among the condi
tions for use of those methods, was that those methods

were used in different States to deal with basically the same
type of situation, namely, cases in which the procuring
entity was unable to bring specifications to the level re
quired for tendering proceedings. It was also noted that this
fact was behind the decision in respect of article 7 to give
enacting States a choice among· the methods of procure
ment other than tendering (see paragraphs 46 to 48). In that
light, it was suggested that, rather than making any further
attempt to refine subparagraph (a) so as to make it more
distinguishable from similar conditions for use for the other
methods, it would be more appropriate, at least with regard
to certain types of overlapping conditions for use, to treat
those methods as equal options.

196. A specific proposal was made as to the extent to
which competitive negotiation, two-stage tendering and
request for proposals should be treated as equal options.
That proposal involved establishing as a common condition
for the use of each of those methods the inability of the
procuring entity to draw up specifications. The inclusion of
that common condition for each of those methods would
not exclude the inclusion of other, divergent conditions for
use for the different methods (e.g., urgency, for competi
tive negotiation, and, for request for proposals, the decision
of the procuring entity to use an evaluation and selection
scheme characteristic of that method of procurement). A
variant of that proposal was to delete subparagraph (a),
thereby limiting to two-stage tendering and request for
proposals the common condition of the inability of the
procuring entity to draw up specifications. There was con
siderable support for the latter approach, on the ground that
those two methods were adequate to deal with the type of
procurement situations contemplated for competitive nego
tiation, while at the same time being more disciplined,
transparent and competitive than competitive negotiation.

197. However, an objection was raised to precluding the
availability of competitive negotiation in cases in which the
procuring entity was unable to draw up specifications on
the ground that it was precisely in such cases that competi
tive negotiation was traditionally regarded in some States
as the appropriate procurement method. The suggestion
was made that those States might wish to deal with such
special cases, which might include, for example, the pro
curement of very complex technology or of specially com
missioned artistic works, by excluding those categories of
procurement from the Model Law. In support of that sug
gestion, the view was expressed that such exclusions would
have minimal impact since, at any rate, the application of
competitive negotiation procedures provided a very limited
degree of restraint on the procuring entity. However, the
Working Group was unable to form a consensus behind an
approach that would foster exclusions from the Model Law
or exclude the use of competitive negotiation in cases in
which the procuring entity was unable to formulate com
plete specifications.

198. After deliberation, the Working Group decided to
request the Secretariat to implement the proposal that the
three methods in procurement should be treated as equal
options as regards cases in which the procuring entity was
unable to formulate complete specificati6ns. It was noted
that such a solution did not completely resolve the problem
of overlap in the admittedly unlikely event that an enacting
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State would incorporate both two-stage tendering and com
petitive negotiation. In such a State, a procuring entity that
wished to use competitive negotiation on the ground of
inability to formulate specifications, would be precluded
from doing so by virtue of the order of preference estab
lished in article 7 (new 3) governing cases of overlap in
conditions for use. Accordingly, the Working Group de
cided to review again at the next session the question of the
overlap in the conditions for use of the methods of procure
ment, including the question of the order of preference
established in article 7 (new 3).

199. The Working Group affirmed the decision made at
the last session to limit urgency as a ground for the use of
competitive negotiation to cases in which the circumstances
giving rise to the urgency were not foreseeable by, or a result
of dilatory conduct on the part of, the procuring entity.

200. It was proposed that subparagraph (e) should be
expanded to cover the case in which a contractor or sup
plier defaulted in the performance of a procurement con
tract already in force and the procuring entity did not have
time to engage in new tendering proceedings because of
urgent needs. It was generally felt that such a case was
adequately covered by subparagraph (b) and that it was
therefore unnecessary to expand subparagraph (e) as sug
gested. A concern was also voiced that such an expansion
of subparagraph (e) might have the unintended effect of
fostering unjustified resort to competitive negotiation. The
Working Group did, however, request the Secretariat to
ensure that all language versions of subparagraph (b)
would clearly cover a case of the type in question.

Article 34

Procedures for competitive negotiation

201. The Working Group considered the revised version
of article 34 as contained in NCN.9/WG.V/WP.33.

202. The Working Group agreed to replace the word
"may" in paragraph 3 bis by the word "shall" so as to make
the "best and final offer" procedure mandatory. Article 34
was otherwise found to be generally acceptable.

New article 34 bis

Conditions for use of request for quotations

203. The Working Group considered the revised version
of new article 34 bis as contained in NCN.9/WG.V/
WP.33.

Paragraph (1)

204. Questions were raised as to the appropriateness of
the use of the word "standardized" to refer to the type of
goods that were the subject of request-for-quotations pro
ceedings. It was said to be unclear whether that word was
intended to refer merely to goods that were ready made as
opposed to being manufactured to a particular customer's
specifications, or whether the word was intended to refer to

the conformity of the goods with national or international
technical standards. The Working Group expressed its un
derstanding that it was the former meaning that should be
conveyed. At the same time, a view was expressed that the
language chosen should take account of the concern of
importing countries that goods meet the required quality
standard. It was suggested that, in place of the word "stand
ardized", words or expressions such as "standard" or "com
mercially available" should be used instead. However,
those words also were considered to be insufficiently clear.
The Working Group requested the Secretariat to consider
the matter further in the light of the observations that had
been made.

Paragraph (2)

205. The Working Group found paragraph (2) to be gen
erally acceptable.

Article 34 bis

Procedures for request for quotations

206. The Working Group considered the revised version
of article 34 bis as contained in NCN.9/WG.V/WP.33.

Paragraph (3)

207. As had been agreed in the context of article 17(2)(i)
with respect to the composition of the price in tendering
proceedings, it was agreed to add a reference to duties and
taxes as additional examples of elements that would form
part of the price quotation.

208. A concern was expressed that the reference to the
"cost" of the goods might have the unintended effect of
suggesting that procuring entities should request a com
plete breakdown of the basis on which contractors and.
suppliers arrived at a price for the goods themselves (e.g.,
calculation of overhead and level of profit). It was said that
the difficulty was compounded by the use later in the para
graph of the word "price", and that it would be preferable
to use the word "price" in both locations. While some sup
port was expressed for the present formulation and misgiv
ings were voiced as to the double use of the word price, the
Working Group recognized the concern over the use of the
word "cost" and requested the Secretariat to attempt to find
an appropriate formulation.

Paragraphs (3 bis) and (4)

209. The Working Group found paragraphs (3 bis) and
(4) to be generally acceptable.

Article 35

Single source procurement

210. The Working Group considered the revised version
of article 35 as contained in NCN.9/WG.V/WP.33.

Paragraph (new 1)

211. A number of interventions were made aimed at loos
ening somewhat the restrictions that had been placed on
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subparagraph (e), which provided for urgency as a grounds
for the use of single source procurement. One proposal was
to delete the reference to catastrophic events, with the re
sult that resort could be had to single source procurement
on the grounds of urgency as long as the condition giving
rise to the urgency was neither foreseeable nor due to the
dilatory conduct of the procuring entity. It was further sug
gested that, with the removal of the reference to cata
strophic events, the subparagraph should be cast in terms of
aforce majeure clause, namely, a clause permitting the use
of single source procurement when the use of such a pro
curement method was dictated by events that were beyond
the control of the procuring entity. Another proposal was to
provide simply that the use of single source procurement
would be permitted when the use of any other method was
impossible. Those proposals failed to attract general sup
port, however, as the Working Group affirmed its view that
the use of single source procurement on the grounds of
urgency should be limited to catastrophic cases. At the
same time, it was agreed that the commentary should indi
cate that, in such cases, the procuring entity should limit its
procurement to the quantity required to deal with the emer
gency situation, thus leaving the procurement of its general
needs to the more competitive procurement methods.

212. The Working Group also considered a proposal to
delete the restriction that had been added at the previous
session limiting the urgency grounds to cases in which the
condition giving rise to the urgency was unforeseeable and
not due to the dilatory conduct of the procuring entity. It
was pointed out that, given the basic premise of a cata
strophic situation, the retention of that restriction would
lead to anomalous results. In particular, a combination of
catastrophic circumstances and the restrictive formulation
of subparagraph (e) might leave a procuring entity unable
to resort to single source procurement or, for that matter, to
any other method of procurement, thus resulting in serious
harm to the public interest. In view of such a possibility,
the Working Group agreed that it was necessary to delete
the restriction in question. It was felt that, with the remain
ing restriction to catastrophic events and the proviso that no
other method of procurement must be available, there were
sufficient safeguards in place to limit abusive resort to
single source procurement on the grounds of urgency.

213. In subparagraph (d), the Working Group agreed to
replace the words "the size of the proposed procurement"
by the words "the limited size of the proposed procure
ment". In subparagraph (e), it was decided to replace the
word "development" by the words "development leading to
the procurement of a prototype" in order to achieve align
ment with similar language in new article 34 (e).

Article 36

Right to review

214. The Working Group considered the revised version
of article 36 as contained in NCN.9/WG.V/WP.33.

215. A proposal was made to add to article 36 the re
quirement that, in order to obtain review, a complaint must
state that the procuring entity was "prima facie in breach of
a duty set forth in the Model Law", i.e., that it should be

apparent from the face of the complaint that what the pro
curing entity was alleged to have done was in fact a viola
tion of a duty imposed by the Model Law. It was suggested
that the addition of such a requirement would help to pre
clude frivolous complaints, thereby limiting disruption of
procurement proceedings. That proposal failed to generate
significant support, in particular because of a concern that
any such language in article 36 seeming to restrict the right
to review would create uncertainty and might jeopardize
the effectiveness of the review procedures as a tool for
enforcement of the Model Law. It was also observed that
such a restriction was implicit in the review process as was
evidenced by the reference in article 38(2) to dismissal of
complaints. It was further observed that, while the pro
posed limitation might have some relevance to court pro
ceedings, article 36 was not geared only to judicial review.

216. The Working Group then turned its attention to the
alternatives that had been included for indicating the pro
visions that imposed duties the breach of which would give
rise to a cause of action. Upon review of those alternatives,
the Working Group agreed that variant 1, which referred
simply to the breach of a duty imposed by "this law", was
preferable to variant 2, which involved a listing of a large
number of provisions of the Model Law intended to be
subject to the review procedures. It was felt that the simpler
approach would be easier to implement and would avoid
the possible pitfall inherent in variant 2 that the listing
might somehow be incomplete. At the same time, it was
agreed that the commentary should indicate, on the basis of
the provisions found in variant 2 and including the addi
tional paragraph agreed for article 33 quater, which provi
sions should give rise to private remedies. It was also
agreed that, as a consequence of the decision to use the
variant I approach, it would be necessary to indicate, either
in article 36 or at relevant points in the Model Law,
that certain provisions involving the exercise of discretion
by the procuring entity would not give rise to private
remedies.

217. The Working Group gave its assent to a proposal to
delete the words "at any stage of the procurement proceed
ings or after the procurement proceedings have terminated"
found at the end of article 36. It was felt that the notion
addressed in that language was adequately and more pre
cisely covered in the subsequent provisions on review.

Article 37

Review by procuring entity or by approving authority

218. The Working Group considered the revised version
of article 37 as contained in NCN.9/WG.V/WP.33.

Paragraph (J)

219. A question was raised as to the appropriateness of
the reference in paragraph (I) to an "authority", which was
the first reference of its kind in the Model Law. In re
sponse, it was pointed out that that reference needed to be
understood in the context of the optional approval require
ment referred to at various points in the Model Law. At the
same time, note was made of the fact that the reference to
approval in paragraph (I) might have to be aligned with the
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optional character of the approval requirement in the
Model law. The Working Group found paragraph (1) to be
otherwise generally acceptable.

Paragraph (2)

220. It was agreed that the reference in the second sen
tence of paragraph (2) to complaints seeking only compen
sation for tender or proposal preparation costs should be
deleted since that matter was addressed, and more appro
priately so, in article 38(2)(g). It was also noted that the
reference to the "person" submitting a complaint needed to
be changed to a reference to a "contractor or supplier" in
line with the decision at the previous session in connection
with article 36 to limit the availability of review to contrac
tors and suppliers. An additional drafting suggestion was
that, for the purposes of clarity, the words "the earlier of
the time when" should be replaced by a formulation along
the lines of "whichever is earlier".

Paragraph (3)

221. The Working Group found paragraph (3) to be gen
erally acceptable.

Paragraph (4)

222. It was noted that the reference to the "person" sub
mitting the complaint would be modified to refer to the
"contractor or supplier" submitting the complaint. Para
graph (4) was found to be otherwise generally acceptable.

Paragraph (5)

223. A suggestion was made to eliminate paragraph (5) by
redistributing its contents to other provisions. According to
that suggestion, the first sentence, which referred to the in
stitution of proceedings under article 38 or 40, would be
incorporated in article 38(1)(b), and the second sentence,
which dealt with the cessation of the competence of the pro
curing entity and of the approving authority under article 37
upon the institution of such proceedings, would be incorpo
rated in paragraph (6) of the present article. However, the
suggestion was regarded as unworkable since paragraph (5)
referred not only to administrative review under article 38,
but also to judicial review under article 40.

Paragraph (6)

224. The Working Group found paragraph (6) to be gen
erally acceptable.

Article 38

Administrative review

225. The Working Group considered the revised version
of article 38 as contained in A/CN.9/WG.V/WP.33.

Paragraph (1)

226. It was observed that, while paragraph (1) established
certain time limits for the commencement of administrative
review actions with reference to the point of time that the
complainant became aware of the circumstances in ques
tion, the Model Law did not provide any absolute limita
tion period for the commencement of review. It was agreed
that this was a matter better left to be addressed by other
national law and that the commentary should address the

point. I~ was observed that the present case was a good
IllustratIOn of the usefulness of the commentary in pointing
out to legislatures in enacting States the potential relation
ship between the review provisions in the Model Law and
other provisions of national law.

227. It was noted that the reference in subparagraph (c) to
the "person" claiming to be adversely affected would be
modified to refer to a "contractor or supplier".

Paragraph (J bis)

228. The Working Group found paragraph (1 his) to be
generally acceptable.

Paragraph (2)

229. The Working Group noted that subparagraph (d),
and perhaps subparagraph (e), which referred to the annul
ment or revision of actions and decisions of the procuring
entity, would have to be clarified in order to make it clear
that they stopped short of authorizing the annulment of a
procurement contract that had entered into force. This
would be in line with the decision of the Working Group
at the previous session that the Model Law should not itself
authorize the annulment of procurement contracts. Any
such annulment would be left to other national law, for
example, criminal or administrative law. In order to clarify
the point in subparagraph (d), it was suggested that words
should be added along the lines of "other than any act or
decision by which the procurement contract is constituted".
Were it to be considered necessary to clarify the same point
in subparagraph (e), it was suggested that words should be
added there along the lines of "other than any decision
bringing the procurement contract into force". Analterna
tive drafting suggestion was to limit the applicability of
subparagraphs (d) and (e) to the period of time prior to the
entry into force of the procurement contract.

230. It was noted that the question in subparagraph (g) as
to the types of loss to be compensable in administrative
review proceedings remained outstanding from the previ
ous session. Differing views were expressed as to the two
variants before the Working Group, one of which provided
for compensation only of costs associated with participa
tion in the procurement proceedings, and the other one for
broader losses suffered. One view was that limiting recov
ery merely to tender or proposal preparation costs would
result in insufficient compensation. At the same time, it
was acknowledged that exposing the procuring entity also
to liability for other losses suffered, in particular lost
profit, was excessive given the fact the compensation
would come from the public purse. It was therefore sug
gested that compensation should be set somewhere be
tween the mere costs associated with participating in the
procurement proceedings and lost profit. The prevailing
view, however, was that the Model Law should not recom
mend as necessary the adoption of a standard of compen
sation beyond costs associated with the procurement pro
ceedings. In particular, the concern was voiced that the
Model Law should not add to the burdens borne by pro
curing entities in the developing world. At the same time,
it was agreed that the Model Law should not exclude the
possibility of compensation of costs beyond those associ
ated with the procurement proceedings.
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231. Several suggestions were considered for leaving
open the possibility of compensation beyond the costs as
sociated with the procurement proceedings. One suggestion
was to indicate that the administrative body may require
the payment of compensation "at least" for costs associated
with the procurement proceedings. Another suggestion was
that the possibility of additional compensation would re
main open without the addition of any such language be
cause a complainant might obtain further compensation
from a court. The Working Group finally decided that it
would be best to present both approaches to compensation
currently embodied in subparagraph (g) as options for the
enacting State and to discuss in the commentary the choice
to be made in this regard by legislatures.

Paragraphs (3) and (4)

232. The Working Group found paragraphs (3) and (4) to
be generally acceptable.

Article 39

Certain rules applicable to review proceedings under
article 37 [and article 38J

233. The Working Group considered the revised version
of article 39 as contained in NCN.9/WG.V/WP.33.

Paragraph (l)

234. The Working Group found paragraph (1) to be gen
erally acceptable.

Paragraph (2)

235. The view was expressed that paragraph (2) was not
clear as to two facets of the question of participation in
review proceedings of contractors and suppliers other than
the contractor or supplier submitting the complaint. The
first facet was the standard in paragraph (2) to be used to
determine which contractors and suppliers would be admit
ted. A view was expressed that the current standard, which
referred to any contractor or supplier whose interests were
or could be affected, was too vague and should be replaced
by a reference to "direct and material" interest. It was sug
gested that such a limitation would help to ensure that re
view proceedings did not assume unmanageable propor
tions. The prevailing view, however, was that the existing
formulation was adequate, particularly in view of the dis
cretion remaining in the hands of the review body to deter
mine whether a given contractor or supplier met the admis
sion test. It was also felt that the possibility of broader
participation should not be unduly restricted since it was in
the interest of the procuring entity to have complaints aired
and information brought to its attention as early as possi
ble. The other facet of paragraph (2) addressed by the
Working Group was whether paragraph (2) provided suffi
cient guidance as to the extent of the participation that
would be allowed to those third-party contractors and sup
pliers that had been admitted to the proceedings. It was
suggested in this regard that the mere reference to a "right
to participate" might not provide an adequate indication of
whether the participation of such third parties was to be at
a full level (e.g., including the right to submit briefs) or
whether it could be restricted in some way. On this ques-

tion also, the Working Group was of the view that it would
be preferable to retain the general formulation in the exist
ing text. It was agreed, however, that the commentary
should alert legislatures that there might be a need in their
jurisdictions for establishing rules to govern issues not
dealt with in article 39(2).

Paragraph (3)

236. The Working Group noted that the first reference in
paragraph (3) to the "person" submitting the complaint
would be modified to refer to a "contractor or supplier". As
to the second such reference, it was agreed that it should be
similarly replaced, and that reference should also be made
at that point to the furnishing of the decision to any gov
ernmental authority (e.g., an approving authority) that may
have participated in the review proceedings. It was also
agreed that the formulation of the reference at the end of
paragraph (3) to confidentiality should be aligned with
provisions at other points of the Model Law restricting
disclosure of information that would prejudice legitimate
commercial interests.

Article 40

Judicial review

237. The Working Group considered the revised version
of article 40 as contained in NCN.9/WG.V/WP.33.

238. It was agreed that the drafting of article 40 should be
refined in order to avoid giving rise to the interpretation
that procuring entities were precluded from seeking judicial
review of decisions reached at lower levels of the review
process. One suggestion for doing so was to replace the
words "jurisdiction over an action commenced by a con
tractor or supplier" by the words "jurisdiction over, or in
connection with, an action commenced by a contractor or
supplier". The Working Group found article 40 to be
otherwise generally acceptable.

Article 41

Suspension of procurement proceedings [and of
peiformance of procurement contractJ

239. The Working Group considered the text of article 41
as contained in NCN.9/WG.V/WP.33, as well as the note
by the Secretariat on the question of suspension contained
in NCN.9/WG.V/WP.34.

240. The Working Group resumed its consideration of the
question of suspension of the procurement proceedings and
of the performance of the procurement contract, a question
that had been left unresolved at the last session. Differing
views were expressed as to the threshold question of
whether it was at all necessary to include in the Model Law
a provision on suspension. One view was that article 41
should be deleted because adequate provision existed for
suspension without an article specifically on that point. In
particular, it was suggested that suspension was available
from the procuring entity itself by virtue of article 37(4),
from an administrative review body under article 38(2)(b),
and from the courts under the applicable rules of civil proce
dure. It was also suggested that a provision such as article 41
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would intrude into those existing rules governing court pro
cedure and that those rules should not fall within the domain
of the Model Law. It was further suggested that the avail
ability in many countries of provisional· court measures,
which would encompass a measure such as suspension, ob
viated the need for any mention of the possibility of suspen
sion at lower levels of the review process. The prevailing
view, however, was that the Model Law, in particular be
cause of the need to establish uniformity of law, should con
tain a provision on suspension. At the same, it was generally
agreed that article 41 should be restricted to dealing with the
availability of suspension in review proceedings under arti
cles 37 and 38 and that it should not venture into the ques
tion of the power of courts to order suspension. Neither, it
was agreed, should article 41 provide for suspension of the
performance of the procurement contract. It was agreed that
that question should be left to other national laws.

241. Having decided that article 41 should be retained in
some form, the Working Group turned its attention to the
two variants that remained on the table from the previous
session, with variant A providing for automatic suspension
and variant B providing for discretionary suspension. Dif
fering views and considerations were expressed with regard
to the advantages and disadvantages possessed by those
two variants. It was noted that the automatic suspension
feature of variant A had the advantage of freezing the sta
tus quo and thereby preserving the rights of the complain
ant. Particular reference was made to the value of such an
approach for complaints filed shortly before the issuance of
the notice of acceptance, i.e., shortly before the entry into
force of the procurement contract. It was recalled that, with
the decision of the Working Group not to provide in the
Model Law for suspension of the procurement contract, an
automatic suspension would be more likely than a discre
tionary approach to ensure the availability of a meaningful
remedy for complaints ftIed shortly before the entry into
force of a procurement contract. It was also suggested that
an approach involving an automatic suspension would be
more likely to result in the settlement of complaints at a
lower level, short of judicial intervention, thus fostering
more economical and efficient dispute settlement and judi
cial economy. At the same time, it was recognized that the
discretionary approach embodied in variant B had the
advantage of avoiding the degree of disruption of procure
ment proceedings likely to result under an automatic
suspension regime because the reviewing body would be in
a position to ferret out the type of frivolous complaints that
would create problems under variant A.

242. In view of the fact that both variants displayed impor
tant advantages and disadvantages, there was broad support
for attempting to craft a provision on suspension that would
combine the desirable elements of both variants. In that
light, the Working Group was able to achieve broad agree
ment that article 41 should provide for a mandatory suspen
sion, but that that suspension would be applicable only if the
reviewing body determined that the complaint met certain
criteria specified in the Model Law. It was further agreed
that another crucial feature of article 41 should be that the
procuring entity would be able to override the suspension
requirement on the basis of urgent public interest considera
tions. In order to ensure that such an override was not used
capriciously or arbitrarily, it was agreed that a procuring

entity wishing to override should certify the ground for the
override, thus providing a record for later judicial review. At
the s:;\me time, with a view to limiting disruption of the pro
ceedings in such critical cases, it was agreed that the procur
ing entity's certification should be conclusive with respect
to all levels of review except judicial review.

243. The Working Group considered the question of the
length of time of the suspension. A proposal that the over
all length of time be set at thirty days failed to gain support
as it was felt that such a length of time was too long and
disruptive. Another proposal was to set a very short pre
liminary period of suspension during which a determina
tion could be made as to whether a longer suspension was
necessary. While some misgivings were expressed as to the
meaningfulness of a short period of time, it was generally
agreed that the initial period of suspension should be short,
for example, five days or one week. It was felt that such a
short period, which would be in line with the attempt to
find a middle ground between variants A and B, would
limit disruption, while at the same time accomplishing the
essential purpose of freezing the status quo while the re
view body obtained an impression of the complaint and
thereby detennined the extent of the suspension, if any, that
would be merited. It was also noted that, in cases in which
the issuance of the notice of acceptance itself triggered
entry into force of the procurement contract, a complainant
filing a protest following the issuance of a notice should be
permitted to request a suspension. A further point that was
noted was that the application of a suspension may affect
time limits in the procurement proceedings, for example,
the deadline for the submission of tenders.

244. The Working Group considered a number of sug
gested criteria to be met by a complaint in order to obtain a
suspension. One proposal was that the complainant should
be required to provide an affidavit or some other fonn of a
sworn statement on the face of which would be apparent the
allegation of injury and probability of success. Questions
were raised as to the meaningfulness of such a requirement,
its low evidentiary value and the unfamiliar nature of affida
vits in some legal systems: In response to those questions, it
was pointed out that the purpose of the statement was not, at
this stage, to initiate an adversarial hearing or an evidentiary
examination, but merely to require the complainant to make
its ex parte allegations under oath. It was also suggested
that, while the particular form of an affidavit might not be
familiar in all legal systems, the possibility of issuing a
sworn statement of some sort existed widely. Another pro
posed criterion was that the complainant should be required
to make a statement concerning the effect of a granting or of
a denial of the suspension on the balance of interests be
tween the complainant and the procuring entity, and be
tween the complainant and other contractors and suppliers.
Similar points were made in favour and in opposition to this
criterion as had been made with regard to the sworn state
ment. A final suggestion was that the complainant should be
required to post a security to cover losses that might result
from the suspension in the event that the complaint proved
to be unjustified. While there was some support for such a
requirement, the prevailing view was that it would raise dif
ficulties related to the time required to obtain a security and
to the narrowing effect that it might have on the availability
of the suspension.
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245. The Working Group requested the Secretariat to re
draft article 41 in light of the above discussion.

* * *
Footnote for review provisions

246. It was recalled that at the thirteenth session the
Working Group had deferred a final decision on the treat
ment in the Model Law of the question of review proceed
ings. Having considered the articles on review again at the
present session, the Working Group decided to retain those
articles as a part of the Model Law that States might enact
without change or with only such minimal changes as were
necessary to meet particular important needs of the enact
ing State. However, in view of the fact that the provisions
on review were more likely than other parts of the Model
Law to affect constitutional and administrative systems in
place in the enacting State, the Working Group considered
that it would be necessary to indicate, by way of a footnote
at the beginning of chapter IV, that an enacting State might
not see fit to incorporate, to one degree or another, the
provisions on review. The footnote would, at the same
time, indicate that those provisions might nevertheless be
used to measure the adequacy of review procedures avail
able in the enacting State.

Ill. Future work

247. At the conclusion of the Working Group's delibera
tions on the draft articles of the Model Law, the Working
Group requested the Secretariat to revise the Model Law to
take into account the decisions taken at the present session.

248. The Working Group discussed its future plan of
work, in particular, the finalization of the draft Model Law
for presentation to the Commission, and the possible func-

tions, structure, and schedule of preparation of the commen
tary. In regard to the preparation of the draft Model Law for
presentation to the Commission, the Working Group noted
the urgency of the need for the Model Law and expressed its
intention of completing its preparation of the Model Law at
the next session in order to be able to present the Model Law
to the Commission at its twenty-sixth session.

249. As it had done at the previous session, the Working
Group affirnied the importance of having a commentary to
accompany the Model Law. As regards the nature of the
commentary, the Working Group noted that the content of
the commentary would differ depending upon its function.
Three possible functions were identified, including guid
ance to legislatures considering enactment of the Model
Law, practical guidance to procuring entities applying the
Model Law, and, lastly, a guide to judicial interpretation of
the Model Law. It was agreed that, at least at the initial
stage, priority should be given to the preparation of a com
mentary aimed at giving guidance to legislatures, without
precluding the possibility that at a later stage the decision
would be made to prepare commentaries with other func
tions. As to the timing and method of preparation of the
commentary, it was agreed that, although it may have been
desirable for the legislative commentary to be reviewed by
the Working Group at the time of its final review of the
draft Model Law, completion of the Working Group's con
sideration of the Model Law should not be delayed until
the preparation by the Secretariat of a draft commentary.
At the same time, the Working Group decided that, upon
the preparation of the draft commentary by the Secretariat,
it would convene a small and informal ad hoc working
party of the Working Group to review the draft commen
tary.

250. The Working Group noted that the fifteenth session,
subject to approval by the Commission, would be held
from 22 June to 2 July 1992 in New York.
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INTRODUCTION

1. The Commission decided at its nineteenth session in
1986 to undertake work in the area of procurement as a
matter of priority and entrusted that work to its Working
Group on the New International Economic Order (N41117,
para. 243). The Working Group commenced its work at its
tenth session in October 1988. It devoted that session to
deliberations on the basis of a study of procurement pre
pared by the Secretariat that discussed possible objectives
of national procurement policies and that examined na
tional procurement laws and practices and the roles and
activities of various international institutions and devel
opment funding agencies in connection with procurement
(NCN.9IWG.VIWP.22). After completing its considera
tion of the study the Working Group requested the Secre
tariat to prepare a first draft of a Model Law on Procure
ment and an accompanying commentary taking into ac
count the discussions and decisions at the session (NCN.9/
315, para. 125).

2. The first draft of articles 1 to 35 of the Model Law on
Procurement and the accompanying commentary prepared
by the Secretariat (NCN.9IWG.VIWP.24 and A/CN.9/
WG.VIWP.25) were considered by the Working Group at
its eleventh session in February 1990. The Working Group
agreed that the commentary would not be revised until after
the text of the Model Law had been settled and requested
the Secretariat to revise the first draft of articles 1 through
35 to take account of the discussion and decisions at its
eleventh session (NCN.9/331, para. 222). At the twelfth
session, the Working Group had before it the second draft
of articles 1 through 35 (NCN.9IWG.VIWP.28) as well as
draft provisions on review of acts and decisions of, and
procedures followed by, the procuring entity (draft articles
36 through 42, contained in NCN.9IWG.VIWP.27). At
that session, the Working Group reviewed the second draft
of articles 1 through 27. At the thirteenth session, the
Working Group reviewed the second draft of articles 28 to
35, and the provisi0ns on review (article 36 to 42). It did
not have sufficient time to again review draft articles 1 to
27, which had been revised to take account of the decisions
at the twelfth session, and decided to consider those articles
at its fourteenth session. It also requested the Secretariat
to revise articles 28 to 42, taking into account the discus
sions and decisions at the thirteenth session (NCN.9/356,
para. 196).

3. At the fourteenth session, the Working Group will
have before it the text of articles 1 to 27 as revised follow
ing the twelfth session (contained in document NCN.9/
WG.VIWP.30), as well as, in the present document, articles
28 to 42, revised to reflect the decisions taken at the thir
teenth session. The present document also contains, in its
annex, the text of several new provisions that have been
added either as a result of decisions taken at the thirteenth
session or at the initiative of the Secretariat. In addition, the
annex contains a number of changes to the first portion of
the Model Law (articles 1 to 27) that flow from the Work
ing Group's decisions at the twelfth session with regard to
articles 28 to 42. The Working Group may wish to consider
the contents of that annex at appropriate points in its con
sideration of articles 1 to 27.

4. In revising articles 28 through 42, the Secretariat im
plemented all changes, additions and deletions agreed upon
by the Working Group at its eleventh session. A limited
number of proposals and suggestions with respect to which
decisions were not taken at the thirteenth session, and
which the Secretariat believes the Working Group may
wish to consider further, have been incorporated within
square brackets.

5. The draft articles contained in the present document set
forth the provisions governing the use of the methods of
procurement other than tendering available under the
Model Law. Those methods have been included to accom
modate the wide variety of circumstances and procurement
needs that procuring entities might encounter. In agreeing
to include three of those methods, namely, two-stage ten
dering, request for proposals and competitive negotiation,
the Working Group recognized that in certain situations the
conditions for use of those methods might present a degree
of overlap. In order to deal with such situations of overlap,
it was decided to include in article 7(2) an order of
preference to be used in selecting a method of procurement
when the circumstances fit the conditions for use of more
than one of the methods of procurement other than tender
ing. However, it may be considered that the overlap in the
conditions for use of those three methods results not only
from the general character of the conditions for use of the
three methods, but also from the fact that the exceptional
types of procurement situations in question have been dealt
with differently from country to country. In view of this
diversity in practice, the Working Group may wish to con
sider further whether the Model Law as presently formu
lated would give adequate guidance as to the particular
method of procurement to be used in procurement circum
stances intended to be covered by the three methods in
question.

6. The Working Group may also wish to consider
whether it is desirable to recommend that each enacting
State should incorporate each of the procurement methods
in question. It might be considered preferable for the
Model Law to provide enacting States that did not wish to
incorporate the full array of methods of procurement other
than tendering with the option of not incorporating certain
of those methods. Such an approach would recognize the
distinct character of the three methods, while recognizing
that for certain types of procurement situations enacting
States might differ as to their choice of procurement
methods.

7. Throughout the present document, changes of and ad
ditions to wording that appeared in earlier drafts are under
lined, except in the case of headings to articles, all of which
are underlined as a matter of style. Deletions from earlier
drafts are indicated in the notes following each article.

8. At the thirteenth session, the Secretariat was requested
to prepare a note for the fourteenth session on the subject
of suspension of procurement proceedings in response to
claims seeking redress against the procuring entity for its
conduct of procurement proceedings (NCN.9/356, para.
190). That note is contained in document NCN.9/WG.V/
WP.34.
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CHAPTER 11. TENDERING PROCEEDINGS

Section VII. Opening, examination, evaluation and
comparison of tenders

Article 27. Opening of tenders

[For the text of articles 1 to 27, including sections I to VI
of chapter 11, see NCN.9/WG.V/WP.30.]

* * *

Article 28. Examination, evaluation and comparison of
tenders

(1) (a) The procuring entity may ask contractors and
suppliers for clarifications of their tenders in order to assist
in the examination, evaluation and comparison of tenders. I

No change in a matter ofsubstance in the tender, including
changes in price and changes aimed at making an unre
sponsive tender responsive, shall be sought, offered or
permitted. 2

[(b) Notwithstanding subparagraph (a), the procuring
entity shall correct purely arithmetical errors apparent on
the face of a tender.p

(2) The procuring entity shall reject a tender:4

(a) if the contractor or supplier that submitted the ten
der is not qualified, subject to article 8(3);

(b) if the contractor or supplier that submitted the ten
der does not accept a correction of an arithmetical error
made pursuant to paragraph (l)(b);

(c) if the tender is not responsive.

(d) [deleted]5

(3) [incorporated in article 10 quater]6

(4) The procuring entity may regard a tender as respon
sive even if it contains minor deviations that do not mate
rially alter or depart from the characteristics, terms, condi
tions and other requirements set forth in the solicitation
documents. Any such deviations shall be quantified, to the
extent possible,7 and appropriately taken account of in the
evaluation and comparison of tenders.

(5) [deletedjB

(6) [deletedj9

(7) (a) The procuring entity shall evaluate and compare
the tenders that have not been rejected pursuant to para
graph (2) or to article 10 quater in order to ascertain the
successful tender,lO as defined in subparagraph (c), in ac
cordance with the procedures and criteria set forth in the
solicitation documents. No criterion shall be used that has
not been set forth in the solicitation documents.

(b) [deleted] 11

(c) The successful tender shall be: 12

(i) the tender with the lowest tender price, sub
ject to any margin of preference applied pur
suant to subparagraph (e); or

(ii) if the procuring entity has so stipulated in the
solicitation documents, the lowest evaluated
tender ascertained on the basis of factors
specified in the solicitation documents, which
factors shall, to the extent practicable, be ob
jective and quantifiable, and shall be given a
relative weight in the evaluation procedure or
be expressed in monetary terms wherever
practicable. 13

(d) In determining the lowest evaluated tender in ac
cordance with subparagraph (c)(ii), the procuring entity
may consider only the following:

(i) the tender price, subject to any margin of
preference applied pursuant to subparagraph
(e);

(ii) the cost ofoperating, maintaining and repair
ing the goods or construction, the time for
delivery of the goods or completion of con
struction, the functional characteristics of the
goods or construction, the terms of payment
and of guarantees in respect of the goods or
construction;

(Ui) the balance of payments position or foreign
exchange reserves of [this State],
countertrade arrangements, local content, in
cluding manufacture, labour and materials,
economic development, encouragement ofdo
mestic investment or activity, encouragement
of employment equity, reservation of certain
production for domestic suppliers, transfer of
technology and the development of manage
rial, scientific and operational skills [ ... (the
enacting State may expand subparagraph (Ui)
by including additional factors)]; 14 and

(iv) national defence and security considera
tions. 14

(e) In evaluating and comparing tenders, a procuring
entity may grant a margin of preference for the benefit of
tenders for construction by domestic contractors and sup
pliers or for the benefit of tenders for domestically pro
duced goods. The margin ofpreference shall be calculated
in accordance with the procurement regulations. 15

(8) When tender prices are expressed in two or more cur
rencies, the tender prices of all tenders shall be converted
to the same currency for the purpose of evaluating and
comparing tenders.

(8 bis) Whether or not it has engaged in prequalification
proceedings pursuant to article 8 bis, the procuring entity
may require the contractor or supplier submitting the tender
that has been found to be the successful tender pursuant to
article 28(7)(c) to reconfirm its qualifications in accordance
with criteria and procedures conforming to the provisions
of article 8. The criteria and procedures to be used for such
reconfirmation shall be set forth in the solicitation docu
ments. Where prequalification proceedings have been en
gaged in, the criteria shall be the same as those used in the
prequalification proceedings. 16

(8 ter) If the contractor or supplier submitting the suc
cessful tender is requested to reconfirm its qualifications in
accordance with paragraph (8 bis), but fails to do so, the
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procuring entity shall reject that tender and shall select a
successful tender, in accordance with paragraph (7), from
among the remaining tenders, subject to the right of the
procuring entity, in accordance with article 29(1), to reject
all remaining tenders. 17

(9) Information relating to the examination, clarification,
evaluation and comparison of tenders shall not be disclosed
to contractors or suppliers or to any other person not in
volved officially in the examination, evaluation or com
parison of tenders or in the decision of which tender should
be accepted, except as provided in article 10 ter. 18

(10) [deleted]

IThe formal requirements formerly set forth in the second and third
sentences have been incorporated in article 10 bis (see note 1 under that
article).

2See AlCN.9/356, para. 15.

3Square brackets around subparagraph (b) have been retained in accord
ance with the decision in AlCN.9/356, para. 16, to defer a final decision
on the subparagraph pending further consideration of other articles of the
Model Law.

4At the thirteenth session, the question was raised whether the use of
the words "shall reject a tender" implied a duty on the part of the procur
ing entity to take some formal action of rejection (see AlCN.9/343, para.
17). It was suggested that if the intent of the provision was not to impose
such a duty, words such as "shall not accept a tender" might be more
appropriate. It was also recognized that the question of whether to require
a formal act of rejection should be considered in the context of the discus
sion of the draft articles on review, something which the Working Group
did not have an opportunity to do at the thirteenth session during its
consideration of the articles on review.

5See AlCN.9/356, para. 18.

6See note I under article 10 quafer.

7See AlCN.9/356, para. 21.

8See AlCN.9/331, para. 159.

'See AlCN.9/331, para. 164.

IOPursuant to AlCN.9/356, paras. 22 and 27, the term "successful ten
der" provisionally replaces the term "most economic tender".

IISee AlCN.9/331, para. 167.

'2Subparagraphs (c) and (d) have been reformulated pursuant to AI
CN.9/356, paras. 25 to 35.

I3See AlCN.9/356, para. 31; see also article 17(2)(e bis), and its accom
panying note (set forth in the annex to the present document), with regard
to the decision of the Working Group in AlCN.9/356, para. 31, that the
solicitation documents should indicate the manner of quantification of
non-price factors. The Working Group may wish to consider the use of the
term "most favourable tender" in place of the term "lowest evaluated
tender".

I4See AlCN.9/356, para. 34.

15Pursuant to AlCN.9/356, para. 25, the second sentence, which dealt
with detailed aspects of the application of a margin of preference, has been
deleted and replaced by the reference to the procurement regulations. The
Working Group may wish to consider further the desirability of this modi
fication in view of the potential impact of margins of preference on ten
dering proceedings and in light of the fact that the issuance of procurement
regulations is optional under article 4.

16In accordance with AlCN.9/356, para. 38, paragraph (8 bis) has been
reformulated to leave to the discretion of the procuring entity
reconfirmation of qualifications when prequalification proceedings have
been engaged in.

17Paragraph (8 fer) has been added to implement the decision of the
Working Group in AlCN.9/356, para. 39, that the Model Law should
indicate how the procuring entity should proceed when the contractor or
supplier submitting the successful tender fails to reconfirm its qualifica
tions.

18At the thirteenth session it was suggested that there was an apparent
inconsistency between paragraph (9), which restricted the disclosure of
information concerning examination, clarification, evaluation and com-

parison of tenders, and article 33(2), concerning public disclosure of the
record of the procurement proceedings, as the latter provision was formu
lated in AlCN.9/WG.V/WP.30 (see AlCN.9/356, para. 41). It was decided
to defer a final decision on paragraph (9) until consideration by the Work
ing Group of article 33(2). In view of the decision of the Working Group
in AlCN.9/356, para. 80, to limit disclosure of such information as con
tained in the record, it would appear that the apparent inconsistency be
tween paragraph (9) and article 33(2) has been alleviated. (The substance
of article 33(2) has been moved to article 10 fer, a consolidated provision
on records requirements for all procurement proceedings in accordance
with AlCN.9/356, para. 77.)

* * *

Article 29. Rejection of all tenders

(1) (Subject to approval by . .. (each State designates an
organ to issue the approval), and) if so specified in the
solicitation documents, the procuring entity may reject all
tenders at any time prior to the acceptance of a tender, or
after a contractor or supplier submitting a successful ten
der fails to reconfirm its qualifications when requested to
do so in accordance with article 28(8 bis).! The procuring
entity shall upon request communicate to any contractor or
supplier that submitted a tender the grounds for its rejection
of all tenders, but is not required to justify those grounds.2

(1 bis) [deletedp

(2) The procuring entity shall incur no liability, solely by
virtue of its invoking paragraph (1), towards contractors
and suppliers that have submitted tenders.

(3) Notice of the rejection of all tenders shall be given
promptly to all contractors and suppliers that submitted ten
ders.4

ISee AlCN.9/356, para. 42. The reference to impermissible grounds for
rejection of all tenders has been deleted pursuant to AlCN.9/356, para. 46.

2The preceding sentence, which formerly appeared in paragraph (2), has
been moved to paragraph (I) for the purposes of clarity.

3See AlCN.9/356, para. 46.

4The formal requirements for the notice, formerly set forth in paragraph
(3), to have been incorporated in article 10 bis (for the text of the article,
see the annex to the present document).

* * *

Article 30. Negotiations with contractors and suppliers

No negotiations shall take place between the procuring
entity and a contractor or supplier with respect to a tender
submitted by the contractor or supplier. I

'The references to articles 29(1 bis) and 31(4) have been deleted in
accordance with AlCN.9/356, para. 52.

* * *

Section VIII. [moved to chapter Ill, section 1]1

Article 31. [moved to articles new 33 bis and 33 bis]l

'In accordance with AlCN.9/343, para. 80, the provisions on two-stage
tendering proceedings have been moved to section I of chapter III.

* * *
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Section IX. Acceptance of tender and entry into
force of procurement contract)

'The reference in the title of section IX to the record of the tendering
proceedings has been deleted consequent to the addition to chapter [ of
article 10 ler. containing a consolidated provision on record requirements
for all procurement proceedings available under the Model Law (for the
text of the article, see the annex to the present document).

* * *
Article 32. Acceptance of tender and entry into force of

procurement contract

(1) Subject to articles 28(8 ter) and 29,1 the tender that
has been ascertained to be the successful tender pursuant to
article 28(7)(c) shall be accepted. Notice of acceptance of
the tender shall be given promptly, to the contractor or
supplier submitting the tender.2

(2) (Except as provided in paragraphs (3)(b) and (3 bis),)3
a procurement contract in accordance with the terms and
conditions of the accepted tender enters into force, when
the notice referred to in paragraph (I) is dispatched to the
contractor or supplier that submitted the tender, provided
that it is dispatched while the tender is in force and effect.

[(3) (a) (Notwithstanding the provisions of paragraph
(2), the solicitation documents may require the contractor
or supplier whose tender has been accepted to sign a writ
ten procurement contract conforming to the tender. In such
cases,)4 the procuring entityS and the contractor or supplier
shall sign the procurement contract within a reasonable
period of time after the notice referred to in paragraph (1)
is dispatched to the contractor or supplier.6

(b) (Where a written procurement contract is required
to be signed pursuant to paragraph (3)(a),)4 subject to para
graph (3 bis), the procurement contract enters into force
when the contract is signed by the contractor or supplier
and by the procuring entity. Between the time when the
notice referred to in paragraph (I) is dispatched to the
contractor or supplier and the entry into force of the pro
curement contract, neither the procuring entity nor the con
tractor or supplier shall take any action which interferes
with the entry into force of the procurement contract or
with its performance.7

(3 bis) Where the procurement contract is required to be
approved by a higher authority or the Government, the
decision on whether to grant the approval shall be made
within a reasonable time after the notice referred to in
paragraph (1) is dispatched to the contractor or supplier.
The procurement contract shall not enter into force or, as
the case may be, be executed before the approval is given. 8

(3 ter) (Where an approval referred to in paragraph (3 bis)
is required, the) solicitation documents shall specify the
amount oftime following the dispatch ofthe notice ofaccept
ance of the tender that will be required to obtain the ap
proval. Afailure to obtain the approval within the time speci
fied in the solicitation documents shall not extend the period
ofeffectiveness of tenders specified in the solicitation docu
ments pursuant to article 25(1) or the period ofeffectiveness
of tender securities that may be required pursuant to article
26(1),9

(4) If the contractor or supplier whose tender has been
accepted fails to sign a written procurement contract, if
required to do so, or fails to provide any required security
for the performance of the contract, the procuring entity
shall select a successful tender, in accordance with article
28(7), from among the remaining tenders that are in force,
subject to the right of the procuring entity, in accordance
with article 29(1), to reject all remaining tenders. The
notice provided for in paragraph (1) shall be given to the
contractor or supplier that submitted that tender. 10

(5) Upon the entry into force of the procurement contract
and the provision by the contractor or supplier of a security
for the performance of the contract, if required, notice of
the procurement contract shall be given to other contractors
and suppliers, specifying the name and address of the con
tractor or supplier that has entered into the contract and the
price of the contract.

(6) (a) [incorporated in article 10 bis]"

(b) The notice under paragraph (1) is "dispatched"
when it is properly addressed or otherwise directed and
transmitted to the contractor or supplier, or conveyed to an
appropriate authority for transmission to the contractor or
supplier, by a mode authorized by paragraph (6)(a).

ISee AlCN.9/356, para. 60,

2In accordance with AlCN.9/356, para, 61, and by way ofthe reference
to articles 28(8 ler) and 29, reference is made to the obligation of the
procllring entity to select a successful tender in accordance with article
28(7)(c) from among the tenders remaining when the contractor or sup
plier submitting the first selected tender fails to meet a request to
reconfirm its qualifications, subject to the right of the procuring entity
under article 29(1) to reject all the remaining tenders,

3The reference to paragraph (3 his) has been added as a result of the
inclusion, pursuant to AlCN,9/356, paras, 68 and 69, of the additional
exception contained in that paragraph to the entry-into-force rule set forth
in paragraph (2) (see note 9). The present formulation of paragraphs (2)
and (3) reflects the decision at the thirteenth session as to the manner in
which the Model Law should accommodate the two basic ways in which
procurement contracts enter into force, Le., upon dispatch of the notice of
acceptance and upon signature of a procurement contract (see AlCN,91
356, paras, 62-65). However, the opening words of paragraph (2) have
been placed within parentheses in order to invite the Working Group to
consider whether the Model Law should further indicate that those words,
as well as the entirety of paragraph 3 would not have to be incorporated
by those enacting States that wished to provide for entry into force of the
procurement contract solely upon dispatch of the notice of acceptance,
Such an approach would be in line with the decision that the Model Law
should provide for both methods of entry into force, without suggesting
that each enacting State had to incorporate both methods,

4The preceding text has been placed within parentheses in order to
invite the Working Group to consider whether the Model Law should
indicate that that text, as well as the entirety of paragraph 2, would not be
incorporated by those enacting States that wished to provide for entry into
force of the procurement contract solely upon the signature of a contract
(see also note 4),

5The Working Group may wish to consider whether the present refer
ence to the procuring entity as the signatory of the procurement contract
should be accompanied by an alternative formulation to be used by enact
ing States in which the procurement contract is typically not signed by the
governmental entity, such as a central tendering board, that conducts the
procurement proceedings for all government ministries, but is signed by
the particular governmental ministry in whose behalf those proceedings
are conducted, Under such an approach, the words "[requesting ministry]"
might be added at this and other relevant parts of article 32, following, and
as an alternative to, the words "procuring entity".

6In accordance with AlCN,9/356, para, 65, subparagraph (a) refers to
the solicitationdocuments, rather than to the notice of acceptance of the
tender, lis the source of the requirement of a signed procurement contract,
and the reference to the applicable law has been deleted,
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7In accordance with AlCN.9/356, para. 72, the statement of the rule
governing the conduct of the procuring entity and of the contractor and
supplier has been modified to revert to the earlier version, contained in AI
CN.9/WG.V/WP.24. The reference to paragraph (3 bis) has been added
pursuant to AlCN.9/356, para. 72.

BParagraph (3 bis) has been added pursuant to the decision in A1CN.9/
356, para. 68, to accommodate the practice in some States which requires
the procuring entity, after notifying acceptance of a tender, to obtain a
final approval of the procurement contract as a condition for entry into
force of that contract. The new provision has not been added to paragraph
(3), as suggested in AlCN.9/356, para. 68, since such final approval re
quirements may be applicable to entry-into-force procedures covered both
by paragraphs (2) and (3). It is suggested that the Model Law indicate that
the incorporation of paragraph (3 bis), as well as of the reference to para
graph (3 bis) found in paragraph (3)(b), would be optional, in order to
accommodate those enacting States in which it was not the practice to
require such final approvals. As the second sentence in the form agreed
upon by the Working Group envisages both methods of entry into force
provided for under article 32, that sentence would have to be adjusted in
those enacting States that uniformly required the signature of a procure
ment contract as well as in those that uniformly did not. It may be noted
that the text agreed upon by the Working Group does not provide for final
approval requirements after the signature of a procurement contract.

'Paragraph (3 ter) has been added pursuant to AlCN.9/356, para. 69.
The portion of the text within parentheses at the beginning of the para
graph would not have to be incorporated by States that applied a final
approval requirement uniformly. Similarly, it could be indicated that the
entirety of the paragraph would not be incorporated by'States that uni
formly did not apply such a requirement.

IOSee AlCN.9/356, para. 73.

IISee note I under article 10 bis (see annex to present document).

* * *

Article 33. Record of tendering proceedings

[incorporated in article 10 ter]!

'See AlCN.9/356, para. 77, as well as article 10 ter, and its accom
panying note, in the annex to the present document.

* * *

CHAPTER Ill. PROCUREMENT OTHER THAN BY
MEANS OF TENDERING PROCEEDINGS

Section I. Two-stage-tendering proceedings!

New article 33 bis. Conditions for use of two-stage
tendering!

(Subject to approval by ... (each State designates an
organ to issue the approval),) the procuring entity may
employ the procedures provided for in this article where:

(a) instead of formulating detailed specifications for
the goods or construction, the procuring entity seeks pro
posals from contractors and suppliers as to those specifica
tions in order to obtain the most advanced or the most
appropriate technology or otherwise to obtain the most
satisfactory solution to its procurement needs; or

[(b) due to the nature of the goods or construction, the
procuring entity is unable to formulate detailed technical
specifications.F

'Pursuant to A1CN.9/356, para. 59, the conditions for use of two-stage
tendering (formerly scheduled to appear in article 33 bis(I», and the pro-

visions dealing with procedures, have been set forth in separate articles.
The title of article 33 bis has been modified accordingly.

2The Working Group may wish to consider deletion of the foregoing
provision as it would appear to be adequately covered by subparagraph (a).

* * *
Article 33 his. Procedures for two-stage-tendering

proceedings·

(I) [moved to new article 33 his]'

(2) The provisions of chapter 11 of this Law shall apply to
two-stage-tendering proceedings except to the extent those
provisions are derogated from in the present section.

(3) The solicitation documents2 shall call upon contrac
tors and suppliers to submit, in the first stage of the two
stage-tendering proceedings, 3 initial tenders containing
their proposals without a tender price. The solicitation
documents may solicit proposals relating to the technical,
quality or other characteristics of the goods or construction
as well as to contractual terms and conditions of their sup
ply.

(4) The procuring entity may engage in negotiations with
any contractor or supplier whose tender has not been re
jected pursuant to articles 10 quater, 28(2), or 29 concern
ing any aspect of its tender.

(5) In the second stage of the two-stage-tendering pro
ceedings.3 the procuring entity shall invite contractors and
suppliers whose tenders have not been rejected to submit
final tenders with prices. The procuring entity may delete
or modify any aspect, set forth in the solicitation docu
ments, of the technical or quality characteristics of the
goods or construction to be procured, and any criterion set
forth in those documents for evaluating and comparing
tenders and for ascertaining the successful tender, and may
add new characteristics or criteria that conform with this
Law. Any such deletion, modification or addition shall be
communicated to contractors and suppliers in the invitation
to submit final tenders. A contractor or supplier not wish
ing to submit a final tender may withdraw from the tender
ing proceedings without forfeiting any tender security that
the contractor or supplier may have been required to pro
vide.4 The final tenders shall be evaluated and compared in
order to ascertain the successful tender as defined in article
28(7)(c).

(6) [deleted]5

'See note I under new article 33 bis.
2The reference to articles 17 and 20 in regard to the preparation of the

solicitation documents has been deleted as the point appeared to be ad
equately covered by paragraph (2).

3Added at the initiative of the Secretariat for the purposes of clarity.

'See A1CN.9/356, para. 55.

SParagraph 6. which referred to the requirement in article 7(5) that the
record of the procurement proceedings should contain a statement of the
circumstances on which the procuring entity relied in invoking new article
33 bis, has been deleted in view of the mention in article 10 ter (l)(g) of
the article 7(5) requirement.

* * *
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Section 11. Request-Cor-proposals proceedings

Article 33 ter. Conditions for use ofrequest for proposals l

(1) (Subject to approval by . .. (each State designates an
organ to issue the approval),) a procuring entity may en
gage in procurement by means of requests for proposals,
which shall be addressed to as many contractors or suppli
ers as practicable, but to at least three, if possible, pro
vided that the following conditions are satisfied:2

(a) the procuring entity has been unable to fully decide
upon the particular nature or specifications of the goods or
construction to be procured and seeks proposals as to
various possible means of meeting its needs;3

(b) the selection of the successful contractor or sup
plier is to be based on both the effectiveness of the pro
posal and on the price of the proposal,·4 and

(c) the procuring entity has established the factors for
evaluating the proposals and has determined the relative
weight to be accorded to each such factor and the manner
in which they are to be applied in the evaluation of the
proposals.4

(2) The procuring entity shall publish in a widely circu
lated trade journal a notice seeking expression of interest
in submitting a proposal, unless for reasons ofeconomy or
efficiency the procuring entity considers it undesirable to
publish such a notice; the publication of the notice shall
not confer any rights on contractors or suppliers, including
any right to have a proposal evaluated.5

'At the thirteenth session, the Working Group agreed to replace. the
provisions on request-for-proposals proceedings set forth in articles 33 ter
to 33 sexies in AiCN.9/WG.V/WP.30 by the proposed text set forth in Ai
CN.9/356, para. 82, as modified in AlCN.9/356, paras. 85 to 105. In line
with AlCN.9/356, para. 59, the procedures for request-for-proposals pro
ceedings. contained in paragraphs (2) to (7) of the text agreed upon by the
Working Group, have been set forth in paragraphs (I) to (6) of a separate
provision, article 33 quater. The titles of articles 33 ter and 33 quater have
been modified accordingly.

'See AlCN.9/356, para. 85. The Working Group may wish to consider,
for the purposes of achieving a clear distinction between the provisions on
conditions for use of request-for-proposals proceedings and the provisions
setting forth the procedures to be followed in such proceedings, to move
to article 33 quater the reference in the chapeau to the circulation of the
request for proposals, as well as subparagraphs (b) and (c), and paragraph
(2), since all of those provisions deal with procedures to be followed when
the procuring entity engages in request-for-proposals proceedings.

'See AlCN.9/356, para. 89.
'See AlCN.9/356, para. 90, as well as note 2, concerning the appropri

ateness of retaining subparagraphs (b) and (c) in their current position.

5See AlCN.9/356, paras. 87 and 88.

* * *

Article 33 quater. Procedures for request-for-proposals
proceedings l

(1) The factors referred to in article 33 ter (l)(c) shall
concern:2

(a) the relative managerial and technical competence
of the contractor or supplier;3

(b) the effectiveness of the proposal submitted by the
contractor or supplier; and

(c) the price submitted by the contractor or supplier
for carrying out its proposal and the cost of operating,
maintaining and repairing the proposed goods or construc
tion.

(2) A request for proposals issued by a procuring entity
shall include at least the following information:

(a) the name and address of the procuring entity;

(b) a description of the procurement need including the
technical and other parameters to which the proposal must
conform, as well as the location of any construction to be
effected;

(c) the factors for evaluating the proposal, expressed
in monetary terms to the extent practicable, the relative
weight to be given to each such factor, and the manner in
which they will be applied in the evaluation of the pro
posal; and

(d) the desired format and any instructions, including
any relevant time-frames, applicable in respect of the pro
posal.

(3) Any modification or clarification of the request for
proposals shall be communicated to all contractors and
suppliers participating in the request-for-proposals pro
ceedings,4

(4) The procuring entity shall open all proposals in such
a manner as to avoid the disclosure of their contents to
competing contractors and suppliers. 5

(5) The procuring entity may engage in negotiations with
contractors or suppliers with respect to their proposals and
may seek or permit revisions of such proposals, provided
that the following conditions are satisfied:

(a) any negotiations between the procuring entity and
a contractor or supplier shall be confidential;

(b) subject to article 10 ter, one party to the negotia
tions shall not reveal to any other person any technical,
price or other market information relating to the negotia
tions without the consent of the other party;

(c) the opportunity to participate in negotiations is ex
tended to all contractors and suppliers that have submitted
proposals and whose proposals have not been rejected;
and

(d) any modification of the evaluation criteria set forth
in the request for proposals following the commencement
of negotiations is carried out in a way that preserves the
confidentiality of the negotiations.6

(6) Following completion of negotiations, the procuring
entity shall request all contractors or suppliers remaining
in the proceedings to submit, by a specified date, a best and
final offer with respect to all aspects of their proposals. 7

(7) The procuring entity shall employ the following pro
cedures in the evaluation of proposals:

(a) only the factors referred to in paragraph (1) and
setforth in the request for proposals and in any modifica
tion thereof shall be considered;8

(b) the effectiveness ofa proposal in meeting the needs
of the procuring entity shall be evaluated separately from
the price;9
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(c) the price of a proposal shall only be considered by
the procuring entity after completion of the technical evalu
ation;9

(d) the procuring entity may refuse to evaluate propos
als submitted by contractors or suppliers it considers unre
liable or incompetent. 10

ISee note I under article 33 rer.

2See NCN.9/356, para. 93.

3See NCN.9/356, para. 94.

·In its discussion of paragraph (5), the Working Group agreed that the
procuring entity should be permilled to modify the evaluation criteria set
forth in the request for proposals. provided that any such modification
would be communicated to all participating contractors and suppliers (see
NCN.9/356, para. 102), and that a provision to that effect should be
included in paragraph (5). Paragraph (3) has been added in order to reflect
that decision, but it does so in a general manner, so as to cover not only
modifications of the evaluation criteria, but also modifications of any of
the information set forth in the request for proposals.

sThe Working Group may wish to consider limiting paragraph (4) to
prohibiting the disclosure of the contents of proposals to competing con
tractors and suppliers. In its present form, the provision might suggest that
proposals are to be opened publicly, a procedure which there may not be
any particular reason to follow in request-for-proposals proceedings.

6Subparagraph (d) has been added to reflect the decision in A1CN.9/
356, para. 102. that modifications of evaluation criteria carried out after
commencement of negotiations should not compromise the confidentiality
of negotiations. The Working Group may wish to consider the desirability
of retaining such a provision, which may be difficult to interpret and
apply. It might be considered that the concern addressed in subparagraph
(d) is sufficiently met in subparagraphs (a) and (b).

'See NCN.9/356, para. 104.

"See NCN.9/356, para. 105.

9'fhe Working Group may wish to consider whether it is unnecessarily
restrictive for the Model Law to require that the evaluation of proposals
should be carried out using the procedures set forth in subparagraphs (b)
and (c) since alternative methods appear to exist in practice. Accordingly,
the issues raised in these subparagraphs might be more appropriately left
to the procurement regulations.

IOSubparagraph (d) has been added to reflect the decision in A1CN.9/
356, para. 94, that the Model Law should authorize the procuring entity to
exclude contractors or suppliers deemed unreliable or incompetent.

* * *
Articles 33 quinquies and sexies. [deleted] I

ISee note I under article 33 rer.

* * *
Section Ill. Competitive-negotiation proceedings

New article 34. Conditions for use of competitive
negotiation1

(Subject to approval by ... (each State designates an
organ to issue the approval),) the procuring entity may
engage in procurement by means of competitive negotia
tion in the following circumstances:

(a) when, due to the special nature or particularly com
plex technical character, or scope or volume of goods or
construction to be procured, it is necessary to negotiate
with contractors or suppliers in order to enable the procur
ing entity to obtain the solution which represents the best
value;2

(b) when there is an urgent need for the goods or con
struction and engaging in tendering proceedings would

therefore be impossible or imprudent, provided that the
circumstances giving rise to the urgency were not foresee
able by, or a result of dilatory conduct on the part of, the
procuring entity;3

(c) when the procuring entity seeks to enter into a con
tract for the purpose of research, experiment, study or de
velopment leading to the procurement of a prototype, ex
cept where the contract includes the production of goods in
quantities sufficient to establish their commercial viability
or to recover research and development costs;

(d) when the procuring entity applies this Law, pursu
ant to article 1(2), to procurement involving national de
fence or national security and determines that competitive
negotiation is the most appropriate method of procure
ment;4 or

(e) when tendering proceedings have been engaged in
but no tenders were submitted or all tenders were rejected
by the procuring entity pursuant to articles 10 quater, 28(2)
or 29, and when engaging in new tendering proceedings
would be unlikely to result in a procurement contract;5

(f) [deleted]6

IPursuant to the request in NCN.9/356, para. 59, the conditions for use
of competitive negotiation and the provisions dealing with procedures
have been set forth in separate articles.

2See A1CN.9/356, para. 110.

3See A1CN.9/356, para. Ill. The Working Group may wish to consider
further the desirability of including such a limitation on the availability of
urgency as a condition for use of competitive negotiation. It might be
considered that the limitation, while effective in restricting resort to com
petitive negotiation through negligence or intentional circumvention of
tendering requirements on the part of the procuring entity, could itself
result in serious detriment to the public interest by delaying urgently
needed procurement. A review of a similar restriction with respect to
urgency as a condition for use of single source procurement might also be
considered (see article 35 (new I)(c).

·See NCN.9/356, para. 114.
sThe reference to article 10 quarer replaces the reference to article

28(3) in view of the incorporation of the laller provision in article 10
quarer. As to whether any changes to subparagraph (e) are necessary to
reflect the right of the procuring entity to reject all tenders when a selected
contractor or supplier fails to reconfirm its qualifications, it would appear
that the point is adequately covered by the reference to article 29, particu
larly in view of the reformulation of paragraph (1) of article 29.

6See A1CN.9/356, paras. 116 and 117.

* * *

Article 34. Procedures for competitive negotiationl

(l) In competitive negotiation proceedings, the procuring
entity shall engage in negotiations with a sufficient number
of contractors and suppliers to ensure effective competi
tion.

(2) Any requirements, guidelines, documents, clarifica
tions or other information relative to the negotiations that
are communicated by the procuring entity to a contractor or
supplier shall be communicated on an equal basis to all
other contractors and suppliers engaging in negotiations
with the procuring entity relative to the procurement,2

(3) Negotiations between the procuring entity and a con
tractor or supplier shall be confidential, and, except as pro
vided in article 10 ter, one party to those negotiations shall
not reveal to any other person any technical, price or other
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market information relating to the negotiations without the
consent of the other party.3

(3 bis) Following completion of negotiations, the procur
ing entity may request all contractors or suppliers remain
ing in the proceedings to submit, by a specified date, a best
and final offer with respect to all aspects of their propos
als.4

(4) [incorporated in article 10 ter],5

'The title of article 34 has been modified to reflect the presentation of
the conditions for use and procedures for competitive negotiation in sep
arate articles (see note 1 under new article 34).

2See AlCN.9/356, para. 119.

3The reference to paragraph (4) has been replaced by the reference to
article 10 fer, which contains a consolidated provision on record require
ments for procurement proceedings. Concerning the other modifications,
see AlCN.9/356, paras. 120-122.

·Paragraph (3 his) has been added pursuant to AlCN.9/356, para. 118.
The Working Group may wish to consider further the desirability or ne
cessity of including paragraph (3 his) in view of its discretionary nature
and of the aim of this method of procurement to give the procuring entity
a generally unrestricted power to negotiate. Reference to such a procedure
might be left to the procurement regulations.

'Paragraph (4) has been incorporated in article 10 fer (see note 1 under
that article).

* * *

Section IV. Request-Cor-quotations proceedings

New article 34 bis. Conditions for use of request for quo
tations'

(l) (Subject to approval by ... (each State designates an
organ to issue the approval),) the procuring entity may
engage in procurement by means of a request for quota
tions for the procurement of standardized goods that are
readily available and for which there is an established
market, provided that the estimated value of the procure
ment contract is less than the amount set forth in the pro
curement regulations.2

(2) The procuring entity shall not divide its procurement
into separate contracts for the purpose of invoking para
graph (1).

'Pursuant to AlCN.9/356, para. 59. the conditions for use of request for
quotations (formerly appearing in article 34 his (I) and (2», and the pro
visions dealing with procedures, have been set forth in separate articles.
The title of article 34 his has been modified accordingly.

2See AlCN.9/356, para. 124.

* * *

Article 34 bis. Procedures for request for quotations

(1) [moved to new article 34 bis]'

(2) [moved to new article 34 bis]!

(3) The procuring entity shall request quotations from as
many contractors or suppliers as practicable, but from at
least three, if possible. 2 Each contractor or supplier from
whom a quotation is requested shall be informed whether any
elements other than the cost ofthe goods themselves, such as
transportation and insurance, are to be included in the price. 3

(3 bis) Each contractor or supplier is permitted to give
only one price quotation and is not permitted to change its
quotation. No negotiations shall take place between the
procuring entity and a contractor or supplier with respect to
a quotation submitted by the contractor or supplier.4

(4) The procurement contract shall be awarded to the con
tractor or supplier that gave the lowest priced responsive
quotation and is considered reliable by the procuring en
tity.5

(5) [incorporated in article 10 ter]6

'See note I under under new article 34 his.
2See AlCN.9/356, para. 128.

'3At the thirteenth session the question was raised whether the reference
to price included elements other than the cost of the goods themselves,
such as transportation and insurance charges (see AlCN.9/356, para. 132).
It was also suggested that, if the composition of the price was also an issue
relevant to other methods of procurement, consideration might be given to
including a definition of "price" in article 2. It would appear that the
inclusion of such a definition would be of limited value since the compo
nents of the price would vary from case to case. However, it would seem
that the objectives of the Model Law would be furthered by requiring the
procuring entity, at least in procurement proceedings that do not involve
negotiation, to inform participating contractors and suppliers beforehand
of the elements to be covered by the price that they quote. Such a require
ment has therefore been added to paragraph (3). In this vein, the Working
Group may wish to consider whether the composition of the price should
be expressly mentioned in article 17(2)(i) (see the annex to the present
document, under article 17(2)(i).

·The contents of paragraph (3 his), which were formerly a part of
paragraph (3), have been moved to a separate paragraph for the purposes
of clarity.

'See AlCN.9/356, paras. 130 and 131.
6Paragraph (5) has been incorporated into article 10 fer, which contains

a consolidated provision on record requirements for all procurement pro
ceedings under the Model Law (for the text of the article, see the annex
to the present document).

* * *

Section V. Single source procurement

Article 35. Single source procurement'

(new I) (Subject to approval by ... (each State desig
nates an organ to issue the approval),) the procuring entity
may procure the goods or construction by soliciting a pro
posal or price quotation from a single contractor or supplier
when:

(a) [deleted];2

(b) the goods or construction are available only from a
particular contractor or supplier, or a particular contractor
or supplier has exclusive rights in respect of the goods or
construction, and no reasonable alternative or substitute
exists;

(c) due to a catastrophic event, there is an urgent need
for the goods or construction, making it impossible or im
prudent to use other methods of procurement because of
the amount of time involved in using those methods, pro
vided that the condition resulting in the urgency was un
foreseeable and unavoidable and was not due to the dila
tory conduct of the procuring entity;3

(d) for reasons of standardization, or the need for com
patibility with existing goods, equipment or technology, the
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procuring entity, taking into account the effectiveness of
the original procurement in meeting the needs of the pro
curing entity, the size of the proposed procurement in re
lation to the original procurement, the reasonableness of
the price and the suitability of alternatives to the goods in
question, determines that additional supplies must be pro
cured from the contractor or supplier that supplied the
existing goods, equipment or technology;4

(e) the procuring entity seeks to enter into a contract
with the contractor or supplier for the purpose of research,
experiment, study or development, except where the con
tract includes the production of goods in quantities to es
tablish their commercial viability or to recover research and
development costs;5

(f) the procuring entity applies this law, pursuant to
article 1(2), to procurement involving national defence or
national security and determines that single source pro
curement is the most appropriate method of procurement;6

(g) procurement from a particular contractor or sup
plier is necessary in order to promote a policy specified in
article 28(7)(d)(iii) and approval is obtained following
public notice and adequate opportunity to comment, pro
vided that procurement from no other contractor or sup
plier is capable of promoting that policy;7

(h) [deleted];8

(i) [deletedJ,9

(new Ibis) [deleted]1O

(1) [deleted] 11

(2) [deleted]ll

'See NCN.9/356, para. 134.
'Subparagraph (a), which authorized resort to single source procure

ment for low-value procurement, has been deleted pursuant to NCN.9/
356, para. 136.

'See NCN.9/356, para. 138. See also note 3 under new article 34.

4See NCN.9/356, para. 139.

'The Working Group may wish to note that the analogous provision in
subparagraph (c) of new article 34 makes reference to development of
prototypes, while the present provision does not.

·See NCN.9/356, para. 141.
7See NCN.9/356, paras. 142 and 143.

'See NCN.9/356, para. 144.
'See NCN.9/356, para. 145.

IOSee NCN.9/356, para. 146.
IlParagraphs (I) and (2) have been incorporated in article 10 fer, which

contains a consolidated provision concerning record requirements for pro
curement proceedings under the Model Law (for the text of the article, see
the annex to the present document).

* * *

CHAPTER IV. REVIEW

Article 36. Right to review

Any contractor or supplier l that has an interest in ob
taining a procurement contract resulting or anticipated to
result from procurement proceedings covered by this Law
and that claims to suffer, to risk suffering or to have suf
fered loss2 due to an act or decision of, or procedure fol-

lowed by, the procuring entity, that is in breach of a duty
imposed by

[Variant 1P
this law

[Variant 2]

article 8(2), (2 bis), (3), article 8 bis (2), (3), (3 bis), (3
ter), (4) and (5), article 10, article 10 bis, article 10 ter
(1) and (2), article 1°quater, article 11(1), article 12
(1), (1 bis), and (2)(a), article 14, article 17, article 19,
article 20, article 22, article 24, article 25(2)(a), article
27, article 28, article 29(2) and (3), article 30, article
32(1), (3), (3 ter), and (4), article 33 bis (5), 33 ter (1)
and (2), 33 quater (2), (3), (4), (5), (6) and (7), article
34(1),' (2), and (3), and article 34 bis (3) and (4)4

may seek review of the act, decision or procedure in ac
cordance with articles 37 through [42] at any stage of the
procurement proceedings or after the procurement proceed
ings have terminated.

ISee NCN.9/356, para. 151.

'See NCN.9/356, para. 156.
'Pursuant to NCN.9/356, paras. 154 and 158, article 36 has been refor

mulated to reflect the decision of the Working Group that the Model Law
should present two alternatives for indicating in the Model Law the pro
visions that imposed duties the breach of which would give rise to a cause
of action. Variant I, based on the approach used in some States, contains
a simple reference to the breach by the procuring entity of duties imposed
by the Model Law. Variant n, based on the approach used in some other
States, sets forth a list of the articles which impose duties the violation of
which would give rise to a cause of action. As indicated in NCN.9/356,
para. 154, in place of listing the relevant articles within the text of the
Model Law as is presently done in variant H, article 36 could be left with
only the simple rule stated in variant I, and the relevant articles listed in
the commentary, with an indication that enacting States that wished to do
so could incorporate the list of articles into article 36. It would appear that
the reformulation of article 36, irrespective of which variant an enacting
State would select, meets the concern expressed in A/CN.9/356, para. 157,
that it should be made clear that article 36 was intended to refer only to
aspects of procurement proceedings addressed in the Model Law.

4The list of articles in variant H has been drawn up in accordance with
the decision of the Working Group in NCN.9/356, para. 153, that articles
that imposed a duty on the procuring entity relating to the qualification
and selection of contractors and suppliers should give rise to remedies
under the Model Law and that certain articles providing for the exercise
of discretion by the procuring entity should give rise to remedies only if
the procuring entity failed to exercise the discretion at all or exercised it
in an arbitrary fashion. According to that decision, articles imposing du
ties, or providing for exercise of discretion, aimed at the general public
interest should not be regarded as establishing any private rights. Provi
sions not appearing on the list would be considered as not giving rise to
remedies.

* * *
Article 37. Review by procuring entity or by approving

authority

(1) Unless the procurement contract has already entered
into force, a complaint shall, in the first instance, be submit
ted in writing to the head of the procuring entity. However, if
the complaint is based on an act or decision of, or procedure
followed by, the procuring entity, and that act, decision or
procedure was approved by an authority pursuant to [this
Law], the complaint shall instead be submitted to the head of
the authority that approved the act, decision or procedure. A
reference in [this Law] to the head of the procuring entity or
the head of the approving authority includes any person des-
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ignated by the head ofthe procuring entity or by head ofthe
approving authority, as the case may be.

(2) The head of the procuring entity or of the approving
authority shall not entertain a complaint, unless it was sub
mitted within 10 days after the earlier of the time when the
person submitting it became aware of the circumstances giv
ing rise to the complaint or the time when that person should
have become aware of those circumstances. [The foregoing
time limit does not apply to complaints seeking only compen
sationfor costs incurred in preparing a tender orproposal.] I

(3) The head of the procuring entity or of the approving
authority shall not entertain a complaint, or continue to
entertain a complaint, after the procurement contract has
entered into force.

(4) Unless the complaint is resolved by mutual agreement
of the person that submitted it and the procuring entity, the
head of the procuring entity or of the approving authority
shall, within 20 working days2 after the submission of the
complaint, issue a written decision. The decision shall:

(a) state the reasons for the decision; and

(b) if the complaint is upheld in whole or in part, indi
cate the corrective measures that are to be taken.3

(5) If the head of the procuring entity or of the approving
authority does not issue a decision by the time specified in
paragraph (4), the person submitting the complaint or the
procuring entity is entitled immediately thereafter to insti
tute proceedings under article [38 or 40]. Upon the institu
tion of such proceedings the competence of the head of the
procuring entity or of the approving authority to entertain
the complaint ceases.

(6) The decision of the head of the procuring entity or of
the approving authority shall be final unless proceedings
are instituted under article [38 or 40].4

'The text within square brackets has been added pursuant to a proposal in
AlCN.9/356, para. 162. The Working Group may wish to consider whether
determining the time limitation for entertainment of complaints on the basis
of the relief being sought would unnecessarily complicate the Model Law.
On another point, it will be recalled that the Working Group agreed in AI
CN.9/356, para. 78. that consideration should be given to providing an ex
ception to time limitations for seeking review to the extent that an aggrieved
contractor or supplier was prevented from exercising its right to seek review
as a result of a breach by the procuring entity of record requirements set forth
in article 10 ter. In this regard, consideration might be given to the fact that
the time limitation in article 37 runs from the time of discovery of the alleged
misconduct, rather than from the actual date of the misconduct. This permits,
for example, a complainant that would have discovered the procuring enti
ty's misconduct through an accurate record of the procurement proceedings
to seek review upon discovery of the misconduct, despite any delay in dis
covery caused by the inaccurate record, as long as the petition for review was
filed within the 10 day period following discovery of the misconduct.

2See AlCN.9/356, para. 164.

'The reference to payment of compensation has been deleted pursuant
to AlCN.9/356, para. 167.

'The Working Group may wish to consider adding a reference to the
time limitations for instituting proceedings under article 38 or 40.

* * *
Article 38. Administrative review*

(I) A contractor or supplier entitled under article 36 to
seek review! may submit a complaint, which shall be in
writing, to [insert name of administrative body]:

(a) if the complaint cannot be submitted or entertained
under article 37 because of the entry into force of the pro
curement contract, and provided that the complaint is sub
mitted within 10 days after the earlier of the time when the
contractor or supplier submitting it became aware of the
circumstances giving rise to the complaint or the time when
that contractor or supplier should have become aware of
those circumstances;2

(b) pursuant to paragraph (5) of article 37, provided
that the complaint is submitted within 10 days after the
expiry of the period referred to in article 37(4);3 or

(c) if the person claims to be adversely affected by a
decision of the head of the procuring entity or of the
approving authority under article 37, provided that the
complaint is submitted within 10 days after the issuance of
the decision;4.

(1 bis) Upon receipt of a complaint, the [insert name of
administrative body] shall give notice of the complaint
promptly to the procuring entity or to the approving
authority. 5

(2) The [insert name of administrative body] may [grant]
[recommend!, one or more of the following remedies, un
less it dismisses the complaint:7

(a) declare the legal rules or principles that govern the
subject matter of the complaint;

(b) prohibit the procuring entity from acting or decid
ing unlawfully or from following an unlawful procedure;

(c) require the procuring entity that has acted or pro
ceeded in an unlawful manner, or that has reached an un
lawful decision, to act or to proceed in a lawful manner or
to reach a lawful decision;

(d) annul in whole or in part an unlawful act or deci
sion of the procuring entity;

(e) revise an unlawful decision by the procuring entity
or substitute its own decision for such a decision;

(f) [deleted];8

(g) require the payment of compensation [for any rea
sonable costs incurred by the person submitting the com
plaint in connection with the procurement proceedings] [for
loss suffered by the person submitting the complaint]9 as a
result of an unlawful act or decision of, or procedure fol
lowed by, the procuring entity;

(h) order that the procurement proceedings be termi
nated.

(3) The [insert name of administrative body] shall issue a
written decision concerning the complaint, stating the rea
sons for the decision and the remedies granted, if any.

(4) The decision shall be final unless an action is com
menced under article 40. IQ

'States where hierarchical administrative review of administrative ac
tions, decisions and procedures is not a feature of the legal system may
omit article 38 and provide only for judicial review (article 40). [The
foregoing note has been added pursuant to AJCN.9/356, para. 170.]

'See AlCN.9/356, para. 171.

2The time limit for filing for administrative review under subparagraph
(a) has been added pursuant to AlCN.9/356. para. 172. This time limit is
aligned with the one in article 37(2), so as to ensure that contractors and
suppliers that intend to file complaints do so promptly after discovery of
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the circumstances giving rise to the complaint. either pursuant to article 37
or, if the procurement contract has entered into force, pursuant to article
38(I)(a). Concerning the question of whether the effect on the time limit
of a violation by the procuring entity of record requirements should be
addressed, see note I under article 37.

3The time limit for filing for administrative review under subparagraph
(b) has been added pursuant to NCN.9/356, para. 172.

·The time limit for filing for administrative review under subparagraph
(c) has been added pursuant to NCN.9/356, para. 172.

'Paragraph (I bis) has been added pursuant to NCN.9/356, para. 172.

6Pursuant to AlCN.9/356, para. 173, the words "may grant" have been
supplemented by the indicated language in order to accommodate those
States where review bodies do not have the power to grant the remedies
listed below but could make recommendations.

7See AlCN.9/356, para. 174.

8The reference to annulment of the procurement contract has been
deleted pursuant to AlCN.9/356, para. 174. The Working Group may wish
to consider further the question of annulment in conjunction with its con
sideration of article 41.

9No decision was reached at the thirteenth session regarding the types of
losses to be compensated (see paragraph 7 of the commentary on article 38,
and paragraph 3 of the commentary on article 37, in AlCN.9/WG.Y/WP.27).

lO'fhe Working Group may wish to consider whether it would be appro
priate to add a reference to the time limits applicable for commencing an
action under article 40.

* * *
Article 39. Certain rules applicable to review proceed-

ings under article 37 [and article 38]

(1) Promptly after the submission of a complaint under
article 37 [or article 38], the head of the procuring entity or
of the approving authority [, or the [insert name of admin
istrative body], as the case may be,] shall notify all contrac
tors and suppliers participating in the procurement proceed
ings to which the complaint relates of the submission of the
complaint and of its substance.

(2) Any such contractor or supplier whose interests are or
could be affected by the review proceedings has a right to
participate in the review proceedings. I

(3) A copy of the decision of the head of the procuring en
tity or of the approving authority [, or of the [insert name of
administrative body], as the case may be,] shall be furnished
within [5] days to the person submitting the complaint, to the
procuring entity and to any other person that has participated
in the review proceedings. In addition, after the decision has
been issued, the complaint and the decision shall be promptly
made available for inspection by the general public, pro
vided, however, that no information shall be disclosed con
trary to any law of [this State] relating to confidentiality.

'The Working Group decided in AlCN.9/356, para. 180, to retain only
the second sentence of variant B, with the indicated modifications.

* * *

Article 40. Judicial review

The [insert name(s) of court(s)] has jurisdiction over an
action commenced by a contractor or supplierl referred to
in article 36 to review an act or decision of, or a procedure
followed by, the procuring entity.2

'See AlCN.9/356, para. 182.

'The second sentence, including subparagraphs (a) through (d), which
specified circumstances in which the commencement of judicial review
would be permitted, has been deleted pursuant to AlCN.9/356, para. 187.

* * *

Article 41. Suspension of procurement proceedings [and
of peiformance of procurement contract}'

[[Variant A] The timely submission of a complaint
under article 37 [or article 38] or the timely commence
ment of an action under article 40 shall suspend the pro
curement proceedings [, or the performance of the procure
ment contract, if it has entered into force,] pending the
disposition of the review proceedings unless the head of the
procuring entity or of the approving authority, [the [insert
name of administrative body]] or the court, as the case may
be, determines that the suspension would not be in the
public interest.

[Variant B] After the timely submission of a complaint
under article 37 [or article 38], or the timely commence
ment of an action under article 40, the head of the procur
ing entity or of the approving authority, [the [insert name
of administrative body]] or the court, as the case may be,
may suspend the procurement proceedings [, or the per
formance of the procurement contract, if it has entered into
force,] in order to preserve the rights of the person submit
ting the complaint or commencing the action pending the
disposition of the review proceedings.]

'Article 41 has been placed within square brackets in view of the
Working Group's decision in AlCN.9/356, para. 190, to defer a decision
on the article pending further consideration (see paragraph 8 in the intro
duction to the present document, as well as AlCN.9/WG.V/WP.34).

* * *

Article 42. [deleted] I

'Article 42, which referred to disciplinary, administrative or criminal
responsibility of the procuring entity, has been deleted pursuant to AI
CN.9/356, para. 192.

* * *

ANNEX

Additional provisions and changes to other draft articles of Model Law on Procurement

Add the following provision:

Article 10 bis. Communications between procuring entity and
contractors and suppliers l

Communications between contractors and suppliers and the
procuring entity referred to in articles 8 bis(3 bis), 22(3),

25(2)(a), 28(1), 29(3) and 32(1) shall be made in a form which
provides a record of the communication. However, those com
munications may be made by telephone provided that, immedi
ately thereafter, confirmation of the communication is given to
the recipient of the communication in a form which provides a
record of the confirmation.
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IArticle 10 his has been added in line with a request by the Working
Group at the thirteenth session (see AlCN.9/356, paras. 14,50 and 76) that
the Secretariat consider the replacement by a consolidated provision of a
number of similar provisions on telephone communications between the
procuring entity and contractors and suppliers found in articles 8 his. 22(3),
25(2)(a), 28(1), 29(3) and 32(6)(a). Further consolidation has been
achieved by also encompassing in article 10 his the writing requirement
found in those provisions, thereby making it possible to avoid in their
entirety the repeated references to identical formal requirements contained
in those provisions. The formulation used to describe the permissible means
of communication, which is based on article I(e) of the United Nations
Convention on the Liability of Operators of Transport Terminals in Inter
national Trade, encompasses, but avoids express mention of, writing.

* * *
Add the following provision:

Article 10 ter. Record of procurement proceedings'

(1) The procuring entity shall prepare a record of the procure
ment proceedings containing the following information:

(a) a brief description of the goods or construction to be pro
cured. or of the procurement need for which the procuring entity
requested proposals;

(b) the names and addresses of contractors and suppliers that
submitted tenders, proposals or quotations;

(c) information relative to the qualifications, or lack thereof,
of contractors and suppliers that submitted tenders. proposals or
quotations;

(d) the price and a summary of the other principal terms and
conditions of each tender. proposal or quotation and of the pro
curement contract;

(e) a summary of the evaluation and comparison of tenders.
proposals or quotations;

(t) the information required by article 10 quater, if a tender.
proposal or quotation was rejected pursuant to that provision; if
all tenders were rejected pursuant to article 29, a statement to that
effect [and the grounds therefore. in accordance with article
29(2)J; if, in procurement proceedings involving methods ofpro
curement other than tendering, those proceedings did not result in
a procurement contract, a statement to that effect and the grounds
therefor;'

(g) in procurement proceedings involving methods of pro
curement other than tendering, the statement required under ar
ticle 7(5) of the grounds and circumstances on which the procur
ing entity relied to justify the selection of the method ofprocure
ment used.

(2) The portion of the record referred to in subparagraphs (1 )(a)
and (b) shall be made available for inspection by any person after
[a procurement contract has entered into force and the contractor or
supplier has supplied a security for the performance of the contract,
if required,) [a tender, proposal or quotation, as the case may be,
has been accepted) or after procurement proceedings have been
terminated without resulting in a procurement contract.]

(2 bis) The portion of the record referred to in subparagraphs
(1 )(c) to (t) shall be made available for inspection by contractors
or suppliers that submitted tenders, proposals or quotations, or
applied for prequalification, after [a procurement contract has
entered into force and the contractor or supplier has supplied a
security for the performance of the contract, if required,J [a ten
der, proposal or quotation has been acceptedJ or after procure
ment proceedings have been terminated without resulting in a
procurement contract. 4 However, except when ordered to do so by
a competent court, and subject to the conditions of such an order,
the procuring entity shall not disclose:

(a) information if its disclosure would be contrary to law,
would impede law enforcement, would not be in the public inter-

est, would prejudice legitimate commercial interests of the parties
or would inhibit fair competition;

(b) information relating to the examination, evaluation and
comparison of tenders. proposals or quotations, and tender, pro
posal or quotation prices.5

(3) The portion of the record referred to in subparagraph (1)(g)
shall be made available to governmental bodies exercising an
audit or control function over the procuring entity in accordance
with the laws of [this StateJ. 6

(4) The procuring entity shall not be liable to contractors and
suppliers solely as result of a failure to prepare a record of the
procurement proceedings in accordance with the present article. 7

lArticle 10 ler has been added to implement the decision of the Work
ing Group in AlCN.9/356, para. 77, to replace the provisions in articles 33,
33 sexies, 34(4), 34 his(4) and 35(1) and (2) with a consolidated provision
concerning the record requirements for all procurement methods available
under the Model Law. Article 10 ter is based on article 33, with additions
and changes indicated by underscoring.

'In line with the expansion of the rule on improper inducements to all
methods of procurement (see article 10 qualer in the present annex),
subparagraph (f) requires that the record of proceedings involving any type
of procurement method note the rejection of a contractor or supplier offer
ing a gratuity or other type of improper inducement. It is suggested that the
procuring entity also be required to record the grounds for rejection of all
tenders. This would align record requirements for tendering proceedings
with the requirement that, when procurement proceedings involving other
methods of procurement do not result in a procurement contract, the record
should state the reasons therefor. Under article 29(2), the procuring entity is
required to provide information concerning the grounds for rejection of all
tenders, upon request, to contractors and suppliers that submitted tenders.

3Subparagraphs (a) and (h) of paragraph (2) have been placed in a
separate paragraph, paragraph (2 his).

4In accordance with AlCN.9/356, paras. 79 and 80, paragraphs (2), (2
his) and (3) provide that the extent of disclosure of the record obligatory
under the Model Law varies according to the type of information and user
in question. The Working Group may wish to consider whether disclosure
of any additional portions of the record to the general public would be
desirable or whether paragraph (2), as presently formulated, leaves suffi
cient scope for such additional disclosure to be governed by general laws
of the enacting State concerning access to information. As to the point of
time when the record should be made available to the various categories
of users, the present text reflects the decision of the Working Group in AI
CN.9/356, para. 81, to retain both alternatives contained in square brackets
that had appeared in article 33(2), pending further revision of the provi
sion. The second of those alternatives has been modified to reflect its
incorporation into a provision applicable to all methods of procurement.

'Pursuant to AlCN.9/356, para. 80, the restrictions on disclosure set
forth in subparagraphs (a) and (h) have been retained, along with the
provision allowing court-ordered disclosure of restricted information.

6See AlCN.9/356, para. 80.

'See AlCN.9/356, para. 78.

* * *
Add the following provision:

[Article 10 quater. 1nducements from, contractors and suppliers

(Subject to approval by ... (each State designates an organ to
issue the approval),) the procuring entity shall reject a tender,
proposal or quotation if the contractor or supplier that submitted
it offers, gives or agrees to give to any officer or employee or
former officer or employee of the procuring entity a gratuity,
whether or not in the form of money, an offer of employment or
any other thing or service of value, as an inducement with respect
to an act or decision of, or procedure followed by, the procuring
entity in connection with the procurement proceedings. The rejec
tion of the tender, proposal or quotation and the reasons therefor
shall be recorded in the record of the procurement proceedings.)

* * *
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Article 8 bis (6)

At the thirteenth session, the Working Group agreed that the
use of the word "re-evaluating" in paragraph (6) needed to be
reviewed (see A1CN.9/356, para. 37). In that connection, the
Working Group might wish to consider replacing the words "re
evaluating at a later stage of the procurement proceedings the
qualifications of contractors and suppliers that have been
prequalified" by the words "requesting, at a later stage of the
procurement proceedings, contractors and suppliers that have
been prequalified to re-confirm their qualifications".

* * *

Article 17(2)(e bis)

It is suggested to add the text below, as subparagraph (e bis),
to reflect the requirement in article 28(7)(a) and (c)(ii) that the
solicitation documents specify the factors, including non-price
factors, that are to be used by the procuring entity in determining
the successful tender, as well as to implement the decision of the
Working Group in A1CN.9/356, para. 31, that the method of
quantification of non-price factors should be indicated in the
solicitation documents:

"(e bis) the factors to be used by the procuring entity in
determining the successful tender, including any non-price

factors to be used pursuant to article 28(7)(c) and (d) and the
manner in which any such non-price factors are to be quanti
fied".

* * *
Article 17(2)(i)

As discussed in A1CN.9/356, para. 132, as well as in note 3
under article 34 bis, the Working Group may wish to consider
whether further specificity is desirable in the Model Law as to the
composition of the price of tenders. One possibility would be to
make a more specific reference in article 17(2)(i) to the elements
that are to make up the price by adding the following language:

"... including whether the price is to cover elements other than
the cost of the goods or construction themselves, such as trans
portation and insurance charges".

* * *
Article 17(2)(y)

It was decided in A1CN.9/356, para. 69, that reference should
be made in solicitation documents to any final approval require
ment and to the amount of time expected to be needed to obtain
any such final approval. This might be done by adding the follow
ing language at the end of subparagraph (y):

"and approval by a higher authority or the Government and the
amount of time following the dispatch of the notice of accept
ance that will be required to obtain the approval".

3. Procurement: suspension of procurement proceedings and of
performance of procurement contract: note by the Secretariat

(AJCN.9/WG. V/wP.34) [Original: English]
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INTRODUCTION

I. As reported to the eleventh session of the Working
Group, the procurement laws of a number of countries con
tain provisions on whether the commencement of recourse
proceedings by a contractor or supplier is to have an inter
ruptive effect on the procurement proceedings. It was also
reported that provisions are found concerning the effect on
the performance of the procurement contract when recourse
proceedings are commenced after the award of the procure-

ment contract.! At that session, differing views were ex
pressed as to the approach to be taken in the Model Law on
the question of interruption of procurement proceedings.2

2. At the thirteenth session, the Working Group had
before it draft article 41 of the Model Law, which pre
sented alternative approaches to the question of suspension

'NCN.9fWG.VfWP.22, paras. 224 and 225.

'A/CN.9/315, paras. 117 and 118.
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of the procurement proceedings, as well as of the perform
ance of a procurement contract, in response to the com
mencement of recourse proceedings.3 Variant A of draft
article 41 provided for automatic suspension of the pro
curement proceedings upon the commencement of review
proceedings, unless the entity conducting the review deter
mined that such a suspension was not in the public interest.
Variant B left the question of suspension of the procure
ment proceedings to the discretion of the entity conducting
the review. Both variants invited the Working Group to
consider whether or not the Model Law should provide for
suspension of the performance of the procurement contract
in those cases in which the review proceedings were com
menced after the entry into force of the procurement con
tract. Variant A provided for automatic suspension of per
formance, in line with the automatic-suspension approach
taken in that variant with regard to pre-award protests;
variant B left suspension of performance to the discretion
of the entity conducting the review. At the same time, it
was pointed out that it would also be possible to treat those
two situations differently, for example by providing for
automatic suspension of the procurement proceedings, but
providing that performance of the procurement contract
would be suspended only if it was so decided by the entity
conducting the review.4 At the thirteenth session, a prefer
ence was expressed for variant B. However, a number of
suggestions were made with regard to the exercise of the
power of suspension, and the Working Group decided that
the issue of suspension needed further consideration. The
Secretariat was requested to prepare a note on the subject
of suspension for the fourteenth session.5 That note is con
tained in the present document.

I. GENERAL REMARKS

3. Provisions on suspension, that are found in the pro
curement codes of a number of countries, share a number
of basic, sometimes competing objectives. These include,
in addition to giving meaning to the review process, ensur
ing that procurement is conducted on terms optimal f?r the
procuring entity by protecting compet~ti?n in and the mte~
rity of the procurement process, aVOldmg undue delay m
the procurement process, protecting the interests of c.on
tractors and suppliers, and minimizing wastage of the tIme
and financial resources of the procuring entity as well as of
contractors and suppliers. However, a survey of those p~o
curement laws reveals that they differ on a number of IS
sues that affect the exact manner in which a balance is
struck between the public interest in effective expenditure
of public funds, the needs of the procuring. ~ntit~, a~d the
interests of contractors and suppliers partlclpatmg m the
procurement. Those issues, which are discussed below,
centre around, in particular, the stage of the procurem~nt

process that is subject to suspension. and the deg~ee of diS
cretion left to the entity conductmg the review as to
whether to apply a suspension.

4. Suspension of procurement proceedings or ~f perf~rm
ance of the procurement contract may be available m a

3A/CN.9IWG.VIWP.27.
'See the Working Group note in the commentary to draft article 41 in

A/CN.9IWG.VIWP.27.
'A/CN.9/356. paras. 188-190.

number of countries under the general rules of the legal
system governing interim judicial relief, in addition to, or
in place of, being available pursuant to specific provisions
in procurement laws. The requirements found in such gen
eral rules include, for example, that the claimant show that
without the interim measure it would suffer irreparable
harm, that the imposition of the interim measure will not
cause irreparable harm, and that there is a reasonable prob
ability that the claim will succeed. The present note focuses
on provisions on suspension found in procurement laws; it
does not focus on provisions governing interim measures
generally, since such provisions are not specific to procure
ment and would not be altered by the Model Law.

5. A distinction should also be drawn between provisions
for suspension of procurement proceedings in response to
the commencement of review proceedings and provisions
inserting periods of delay into the procurement proceed
ings, or providing for annulment of the procurement con
tract, as part of a requirement that the decision of the pro
curing entity as to the selection of a contractor or supplier
receive the approval of a higher authority. The present note
does not discuss the latter type of provisions since they do
not concern suspensions resulting from the commencement
of review proceedings.

n. STAGE OF PROCUREMENT PROCESS SUBJECT
TO SUSPENSION

6. The procurement laws of some countries provide not
only for suspension of the procurement proceedings when
review proceedings are commenced prior to the award of a
procurement contract, but also for suspension of the per
formance of the procurement contract when review pro
ceedings are commenced following the award of the pro
curement contract. The procurement laws of some other
countries limit the availability of suspension to the pre
award stage of the procurement process, with relief in post
award review proceedings limited to damages.

7. The provisions of a procurement code governing the
precise stage at which the revie,:" procee~i~gs themse~ves
may be commenced are relevant m d.etermmm~ the particu
lar point in the procurement proceedmgs at whl~h a s~spen
sion could be applied. This is particularly eVident m the
procurement laws of a number of cou.ntries that require the
signature of a contract for the entry mto force of the p~o
curement contract. The laws of some of those countn~s

limit the commencement of review proceedings t? a ~pecl

fied period of time following notification or publIcatIOn. of
the procuring entity's selection of a contractor or supplIer,
and prior to the signature of the p.rocurement contr~ct.
Thus, in those countries, the suspensIOn would be applIed
only at a relatively advanced stage of the pro.curement ~ro
ceedings. By contrast, in some other countnes .the review
proceedings may be commenced, and the resultmg suspen
sion applied, at any point in the procurement proceedmgs.
Procurement laws which limit the commencement of. re
view proceedings to a period of time between t~e publIca
tion of the procuring entity's decision and the slg~a.ture of
the procurement contract typically make no provls.lOn for
the commencement of review proceedings followmg the
conclusion of the procurement contract.
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8. The generall,Y accepted rationale for suspension at the
pre~aw~rd stage IS that such a measure makes it possible to
mamtam the status quo at an early stage of the procurement
proce~s, thereby enhancing the possibility of applying a
meanmgf~1 ~~medy should the complaint turn out to be justi
~ed and IImltmg wasteful expenditures by the procuring en
tity a~~ by contractors and suppliers. The key rationale for not
provldmg for s,uspension o~ the performance of the procure
ment contract IS the potentIal for disruption and uncertainty
that such suspe?si~n would bring to the procurement process.
~n those c~unt~l~s m which the procurement laws provide for
It, the availability of suspension of the performance of the
procu~ement. contract, and ultimately annulment of that con
tract, I~ consl~ered as enhancing competition and promoting
com~lIance wl~h procurement laws. Such an approach is also
co~sld~red ?esl~abl~ in o~de~ to avoid placing the procuring
entity m a SituatIOn m which It would remain bound to a pro
curement contract that was less favourable than it could have
obtained under the circumstances, while at the same time be
ing required to pay damages to an aggrieved contractor or
supplier. Furthermore, suspension of performance is re
gard~d a~ a way of keeping costs associated with a possible
termmatIOn of the procurement contract at a minimum.

9.. In order to minimize the extent of the disruption that
might result from suspension of performance of a procure
ment contract, some procurement laws limit the availability
of the suspension to review proceedings commenced within
a limited period oftime (e.g., ten days) following the award
of the procurement contract.

Ill. DEGREE OF DISCRETION IN APPLICATION
OF SUSPENSION

10. Differing approaches are found with respect to the
degree of discretion given to the entity conducting the re
view proceedings to determine whether to apply a suspen
sion. The procurement laws of some countries provide for
the automatic application of suspension provisions upon
the commencement of review proceedings, while the laws
of some other countries provide that suspension is discre
tionary. The laws of yet other countries have a mixture of
the two approaches, with automatic suspension upon the
commencement of review proceedings prior to the award
and, when review proceedings are commenced following
award, discretionary suspension of performance of the pro
curement contract. It may also be noted that the inclusion
in a procurement law of a provision mandating suspension
of the performance of the procurement contract does not
mean that that procurement law necessarily requires annul
ment of the procurement contract in the event that the com
plaint is found to be justified. It may be further noted that
in a certain number of countries, suspension of the con
tract-award procedure is mandatory when a regional supra
national authority with oversight responsibilities makes a
finding that a clear and manifest infringement of the laws
applicable to that procedure has taken place,

11. A key rationale behind automatic suspension is that
such an approach is more effective in preserving the status
quo pending the outcome of the review proceeding, The
rationale behind discretionary suspension is that the in
creased flexibility offered by a case-by-case determination
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~inimizes. disru~tion of ~he procurement process, avoids
disproportIOnate mconvemence for the procuring entity and
~essens th~ harm,that might result to all parties and interests
mvolved, mcludmg the public interest.

12. Procure~ent laws that mandate automatic suspension
usually permit t~e procuring entity to obtain a waiver of
suspenSIOn reqUirements in certain specified types of cir
cu~stance~. S~ch provisions typically require that the pro
curmg entIty cite urgent and compelling circumstances in
order to obtain the wai~er, for example, that the suspension
wou~d ~ause grave detrIment to the procuring entity or to the
pU~hc mterest by delaying or precluding the procurement of
mdlspensable, urgently needed goods or construction.

13. ~n a numbe~ of countries, procuring entities seeking to
overnde suspenSIOn requirements must take certain formal
or pro~edural. steps. Such steps are, for example, that the
procurI~g entity present to the entity conducting the review
proceedmg~ a WrItten statement of the circumstances justify
109 the Waiver, that the waiver must be claimed within a
certain period of time following the commencement of the
review proceedings, an? that the procuring entity notify the
complamant of the Waiver of the normally applicable sus
pension provisions.

1.4. The laws of some countries also provide for an excep
tIOn to the application of automatic suspension require
ments in cases in which a petition seeking review is dis
missed at the outset due to formal defects in that petition
(e,g., lack of signature by complainant).

15, Under a discretionary suspension regime, the determi
nation of whether to grant a request for a suspension typi
cally involves deciding whether the negative consequences
of a suspension for all the interests involved outweigh the
benefits. As is the case with provisions concerning waiver of
automatic suspension, provisions governing discretionary
suspension usually permit a procuring entity to cite urgent
and compelling circumstances and prejudice to the public
interest as grounds for avoiding a suspension. Specific fac
tors considered relevant in deciding on suspension might
include whether alternatives, not involving a new procure
ment, exist to meet the procuring entity's needs pending
completion of the review proceedings and whether suspen
sion would, due to statutory deadlines for the expenditure of
funds, jeopardize the availability of public funds budgeted
for the procurement.

16. Another approach to the exercise of discretion in sus
pension of procurement proceedings that is found in prac
tice is one in which the entity conducting the review is
permitted to determine that something less than a total
suspension of the procurement proceedings is warranted.
Under such an approach, which may be referred to as "par
tial suspension", certain aspects of the procurement pro
ceedings, such as the opening of tenders, or the making of
an award, may be suspended, while other aspects, such as
the reception of tenders, may be permitted to continue. The
notion of partial suspension may also be applied to the
performance of the procurement contract. For example,
under the procurement laws of some countries the procur
ing entity may be required, upon the commencement of a
review proceeding, to request the contractor or supplier that
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has begun performance to continue with performance in a
reduced manner so as to minimize the costs of a possible
termination of the procurement contract.

IV. OTHER FEATURES OF SUSPENSION
PROVISIONS

17. In procurement laws providing for suspension. it is
common to find time periods and deadlines for the carrying
out and completion of the review proceedings. Such time
limits have the effect of setting a maximum duration for the
suspension. so as to limit the extent of disruption caused by
the suspension. In some cases, such time periods and dead
lines may also have the effect of setting a minimum dura
tion for the suspension. with a view to providing sufficient
time for a throrough review.

18. The procurement laws of a limited number of
countries make reference to the effect of a suspension on
the validity of tenders and tender securities submitted by
contractors and suppliers. For example. the procurement
laws of some countries make reference, in the context of
a challenge to the procuring entity's selection of a
winning contractor or supplier, to an obligation on the
part of that winning contractor or supplier to ensure that
the validity periods of its tender and tender security cover
the duration of the review proceeding. References are also
found in some laws to similar obligations on the part of
the contractor or supplier initiating the review and on the
part of other contractors or suppliers. as well as to an
obligation on the part of the procuring entity to pay heed
to the question of the continued validity of tenders and
tender securities during the suspension.
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INTRODUCTION

1. Pursuant to a decision taken by the Commission at its
twenty-first session, I the Working Group on International
Contract Practices devoted its twelfth session to a review of
the draft Uniform Rules on Guarantees being prepared by
the International Chamber of Commerce (ICe) and to an
examination of the desirability and feasibility of any future
work relating to greater"uniformity at the statutory law level
in respect of guarantees and stand-by letters of credit (AI
CN.9/316). The Working Group recommended that work be
initiated on the preparation of a uniform law, whether in the
form of a model law or in the form of a convention.

'OfficiaL Records of the GelleraL AssembLy, Forty-third Sessioll, SuppLe
mellt No. 17 (A/43/17), para. 22.

2. The Commission, at its twenty-second session, ac
cepted the recommendation of the Working Group that
work on a uniform law should be undertaken and entrusted
this task to the Working Group.2

3. At its thirteenth session (NCN.9/330), the Working
Group commenced its work by considering possible issues
of a uniform law as discussed in a note by the Secretariat
(NCN.9/WG.IIIWP.65). Those issues related to the sub
stantive scope of the uniform law, party autonomy and its
limits, and possible rules of interpretation. The Working
Group also engaged in a preliminary exchange of views on
issues relating to the form and time of establishment of the
guarantee or stand-by letter of credit. The Working Group

'Ibid., Forty-fourth Sessioll, SuppLemellt No. J7 (A/44/17), para. 244.
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requested the Secretariat to submit to its fourteenth session
a first draft set of articles, with possible variants, on the
above issues as well as a note discussing other possible
issues to be covered by the uniform law.

4. At its fourteenth session (NCN.9/342), the Working
Group examined draft articles 1 to 7 of the uniform law
prepared by the Secretariat (NCN.9/WG.IIIWP.67). The
Secretariat was requested to prepare, on the basis of the
deliberations and conclusions of the Working Group, a
revised draft of articles 1 to 7 of the uniform law. The
Working Group also considered the issues discussed in a
note by the Secretariat relating to amendment, transfer,
expiry, and obligations of guarantor (NCN.9/WG.III
WP.68). The Secretariat was requested to prepare, on the
basis of the deliberations and conclusions of the Working
Group, a first draft of articles on the issues discussed. It
was noted that the Secretariat would submit to the Working
Group, at its fifteenth session, a note on further issues to be
covered by the uniform law, including fraud and other
objections to payment, injunctions and other court meas
ures, conflict of laws and jurisdiction.

5. At its fifteenth session (NCN.9/345), the Working
Group considered certain issues concerning the obligations
of the guarantor. Those issues had been discussed in the note
by the Secretariat relating to amendment, transfer, expiry,
and obligations of guarantor (NCN.9/WG.IIIWP.68) that
had been submitted to the Working Group at its fourteenth
session but had not then been considered, for lack of time.
The Working Group then considered the issues discussed in
a note by the Secretariat relating to fraud and other objec
tions to payment, injunctions and other court measures (N
CN.9/WG.H/WP.70). The Working Group also considered
the issues discussed in a note by the Secretariat relating to
conflict of laws and jurisdiction (NCN.9/WG.IIIWP.7l).
The Secretariat was requested to prepare, on the basis of the
deliberations and conclusions of the Working Group, a first
draft set of articles on the issues discussed.

6. The Working Group, which was composed of all States
members of the Commission, held its sixteenth session at
Vienna, from 4 to 15 November 1991. The session was
attended by representatives of the following States mem
bers of the Working Group: Argentina, Canada, Chile,
China, Costa Rica, Cyprus, Czechoslovakia, France, Ger
many, Iran (Islamic Republic of), Japan, Mexico, Morocco,
Netherlands, Spain, Union of Soviet Socialist Republics,
United Kingdom of Great Britain and Northern Ireland and
United States of America.

7. The session was attended by observers from the fol
lowing States: Austria, Colombia, Finland, Gabon, Indone
sia, Lebanon, Peru, Philippines, Poland, Sweden, Switzer
land, Thailand, Turkey, Ukraine, Yemen and Zaire.

8. The session was attended by observers from the fol
lowing international organizations: Hague Conference on
Private International Law, International Monetary Fund
(IMF), Banking Federation of the European Community,
Federaci6n Latinoamericana de Bancos (FELABAN).

9. The Working Group elected the following officers:

Chairman: Mr. J. Gauthier (Canada)

Rapporteur: Mr. R. Sandoval (Chile)

10. The Working Group had before it the following docu
ments: provisional agenda (NCN.9/WG.IIIWP.72) and a
note by the Secretariat containing tentative draft articles of
a uniform law on international guaranty letters (A/CN.9/
WG.IIIWP.73 and Add.!).

11. The Working Group adopted the following agenda:

1. Election of officers.

2. Adoption of the agenda.

3. Preparation of a uniform law on international guar
anty letters.

4. Other business.

5. Adoption of the report.

I. DELIBERAnONS AND DECISIONS

12. The Working Group examined draft articles 1 to 13 of
the uniform law prepared by the Secretariat (NCN.9/
WG.IIIWP.73 and Add. 1). The deliberations and conclu
sions of the Working Group are set forth below in chapter
11. The Secretariat was requested to prepare, on the basis of
those conclusions, a revised draft of articles 1 to 13 of the
uniform law.

H. CONSIDERAnON OF DRAFT ARTICLES OF A
UNIFORM LAW ON INTERNAnONAL

GUARANTY LETTERS

Chapter I. Sphere of application

Article 1. Substantive scope of application

13. The text of draft article 1 as considered by the Work
ing Group was as follows:

"This Law applies to international guaranty letters."

14. A suggestion was made to include the term "inde
pendent" so that the uniform law would apply to "interna
tional independent guaranty letters". A concern was ex
pressed that the term "guaranty letter" was inappropriate
since it did not embrace stand-by letters of credit. While
the term "guaranty letter of credit" might do so, neither
term was used in practice and the use of either of the terms
might lead to the misconception that the uniform law cre
ated a new type of instrument. It was also stated that, while
the uniform law attempted to regulate in an amalgamated
manner independent guarantees and stand-by letters of
credit, there was a need to address some issues separately
for independent guarantees and for stand-by letters of
credit, so as to take full account of the different origin and
unique features of the two instrumen~s. In response, it was
recalled that the Working Group at its previous sessions
had always treated jointly the two kinds of instruments in
view of their functional equivalence and common or simi
lar operational legal character; the term "guaranty letter"
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had been chosen as a novel term embracing both kinds of
instruments.

15. After deliberation, the Working Group concluded that
it would be premature to take a final decision on the nomi
nal issue of a common name and on the substantive issue
of whether stand-by letters of credit and independent guar
antees could be treated jointly in all respects or whether for
some issues separate rules were necessary.

Article 2. Guaranty letter

16. The text of draft article 2 as considered by the Work
ing Group was as follows:

"A guaranty letter [, however named or described,] is an
[express] undertaking of independent [and essentially
documentary] character, given by a bank or other insti
tution or person (["guarantor"] ["issuer"])

Variant A: at the request of its customer ("princi
pal") or on the instruction of another bank, institution or
person ("instructing party") acting at the request of that
instructing party's customer ("principal"), .

Variant B: ,whether or not so requested or in
structed by another bank, institution or person to pay to
another person ("beneficiary") a certain or determinable
amount of a specified currency or unit of account [or
other item of value] [or to accept or negotiate without
recourse a bill of exchange for a specified amount] in
conformity with the terms of the undertaking upon re
ceipt of a demand

Variant X: made in the manner prescribed in the
undertaking, provided that the undertaking [indicates
that it] is given for the purpose of [indemnifying the
beneficiary for the consequences of a specified contin
gency] [securing the beneficiary against the non-fulfil
ment of certain financial or other obligations by the prin
cipal or against another specified risk].

Variant Y: stating or, if so required in the undertak
ing, certifying or otherwise establishing that payment is
due."

Opening words

17. The Working Group noted that the definition of guar
anty letter would also apply to a counter-guaranty letter and
a confirming guaranty letter and that special definitions of
those two terms might later have to be included in the
uniform law, in particular, if those terms would be used in
operative rules in the uniform law (see NCN.9/WG.IU
WP.73, remark 1 on article 2). It was observed that the
terminology concerning the confirmation of a guaranty let
ter would need to be carefully considered.

18. As regards the words "however named or described"
between square brackets, it was recalled that this wording
was drawn from the wording of the draft Uniform Rules on
Demand Guarantees (URDG) currently under consideration
by the International Chamber of Commerce (ICC). It was
noted that the wording was used to make it abundantly
clear that no specific title or description was needed for
making the uniform law applicable to an undertaking that
met the requirements contained in the definition of guar
anty letter. The prevailing view was that the article defining

the guaranty letter should be streamlined to the greatest
possible extent and that the wording should be deleted as
unnecessary.

19. As regards the mention of the "express" nature of the
undertaking, it was stated that the word between square
brackets should be deleted, since the rest of the provision
made it sufficiently clear that the uniform law did not en
compass implied undertakings. The Working Group de
cided to delete the word "express".

20. As regards the reference to the "essentially documen
tary" character of the undertaking, it was stated that a ref
erence to documents was not appropriately located in the
definition of the undertaking, since the documentary nature
became relevant at the stage of execution when the benefi
ciary made a demand for payment. In response, it was
stated that the reference to the essentially documentary
character of the undertaking was intended to serve as a
reminder of the unresolved problem of the treatment of
non-documentary conditions (NCN.9/342, paras. 111-118)
and to indicate a possible location for a restriction of the
scope of application to undertakings that were not only
independent but also essentially documentary in nature (see
NCN.9/WG.IUWP.73, remark 2 on article 2).

21. The view was expressed that the term "essentially"
would be inappropriate in the case of stand-by letters of
credit, which were not "essentially" but "invariably" docu
mentary by their very nature. As regards the admissibility
of non-documentary conditions, it was recalled that the
Working Group, at earlier sessions, had considered various
options of treatment without having reached a general con
sensus. It was also recalled that the Working Group had
regarded the reference to the "essentially documentary" un
dertaking as a way to maintain within the scope of appli
cation of the uniform law an intermediate situation where
an undertaking inadvertently included a non-documentary
condition and yet was so drafted as to be essentially docu
mentary. It was stated that the most difficult part of the
problem would be to ascertain what non-documentary con
ditions that did not have the effect of rendering the under
taking to be accessory were found in practice and how that
limited category of conditions should be clearly defined.
After discussion, the Working Group decided to maintain
the words between square brackets as a reminder and to
reconsider the issue at a later stage, after having reviewed
the problem of non-documentary conditions in the context
of relevant operational provisions.

22. As regards the reference to the "guarantor" or "issuer"
between square brackets, it was stated that the term "guar
antor" would more appropriately cover the situation where
the undertaking was in the form of an independent guaran
tee, while the term "issuer" would be more suitable in the
case of a stand-by letter of credit. A suggestion was made
to combine the two words and use the term "guarantor/
issuer". Another suggestion was to use only the word
"guarantor" and to provide a definition of the guarantor in
article 6 indicating that the term "guarantor" encompassed
the issuer of a stand-by letter of credit. After discussion,
the Working Group decided to leave the matter for consid
eration by the drafting group that would be set up at a later
session.
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Variants A and B

23. The Working Group next considered different ap
proaches to requests or instructions by another person for
the issuance of the guaranty letter, as embodied in variants A
and B as well as in the proposed paragraph (2) contained in
remark 4 on article 2. A number of criticisms of a drafting
nature were made of variant A. One was that the term "cus
tomer" was too narrow since, for example, a parent com
pany instructing its subsidiary to issue a guaranty letter
could not be considered a customer of the subsidiary. It was
suggested that a more appropriate term would be "debtor" or
"obligor"; that substitution was objected to on the ground
that it might connote the existence of certain contractual re
lationships foreign to the guaranty letter. Another sugges
tion was to refer to the "applicant" for the guaranty letter as
this would reflect practice associated witl) stand-by letters of
credit. It was also suggested that additional clarity was
needed as to the antecedent of the words "acting at the re
quest of that instructing party's customer". It was further
suggested that reference should be made not only to a re
quest, but also to an instruction, since a guarantor may only
act upon an instruction.

24. It was noted that variant A would not cover the issu
ance by the guarantor of a guaranty letter in support of the
guarantor's own obligation, while such undertakings would
be covered, implicitly, under variant B and, explicitly,
under paragraph (2) as proposed in remark 4 on article 2.
Differing views were expressed as to which approach to
follow. One view was that the traditional understanding of
a guarantee involved the guarantor answering for the debt
of another and that therefore an undertaking issued by a
guarantor in support of its own primary obligation could
not properly be regarded as a guaranty letter. The prevail
ing view was that, because such undertakings, though not
particularly common, occurred in practice, they needed to
be covered by the uniform law. It was also felt that such
undertakings could properly fall within the scope of the
uniform law because they involved, as in any guaranty
letter, a commitment that was of a documentary character,
abstracted from the underlying transaction. A suggestion
that the extent to which such undertakings might be cov
ered by the uniform law could be limited somewhat by
requiring that issuance should be by entities that engaged in
issuance of guaranty letters in the ordinary course of their
business did not receive support.

25. The Working Group then considered the exact manner
in which guarantees on behalf of the guarantor should be
accommodated. One approach was to be silent on such
guarantees, an approach that could be implemented by se
lecting variant B or by deleting, as was proposed, both
variants A and B, and thereby eliminating any reference in
article 2 to a need for a request or instruction for the issu
ance of a guaranty letter. The other approach was to in
clude an express reference to guaranty letters issued on
behalf and on the account of the guarantor, as contained in
subparagraph (c) of the proposed paragraph (2). It was
stated in support that, absent an express recognition of
guaranty letters on behalf of the guarantor, some operative
rules (e.g., requirements that the guarantor notify the prin
cipal of a demand for payment or obtain the principal's
consent to an amendment) might be read as an indication

of non-recognition of such instruments. It was also pointed
out that silence raised the danger of divergent treatment by
implementing States. In particular, the danger would exist
that in States which were unfamiliar with the practice, such
guarantees might not be recognized. In view of the fore
going, it was decided to add the proposed paragraph (2) as
a replacement for both variants A and B. The proposed
paragraph (2) was as follows:

"(2) The undertaking may be given

(a) at the request of the customer ('principal') of the
guarantor ('direct guaranty letter');

(b) on the instruction of another bank, institution or
person ('instructing party') acting at the request of the
customer ('principal') of that instructing party ('indirect
guaranty letter'); or

(c) on behalf of the guarantor itself ('guaranty letter
on guarantor's own behalf)."

To pay to another person ("beneficiary")

26. A concern was expressed that the requirement that
payment be to "another person" would preclude the appli
cation of the uniform law to certain financial stand-by let
ters of credit in which the issuer itself was designated as
beneficiary acting as trustee for a large number of final
recipients of the sum owed under the stand-by letter of
credit. It was suggested that the problem might be solved
by deleting the requirement that payment be to another
person, while possibly adding to the uniform law a defini
tion of the "beneficiary" as the person designated in the
guaranty letter. An alternate suggestion was to retain in
article 2 the requirement of payment to another person, but
to include somewhere in the uniform law a provision ex
cluding financial stand-by letters of credit from that re
quirement. Those proposals were objected to on the ground
that issuances in which the issuer was, in effect, also acting
as the beneficiary, would raise insurmountable conflict-of
interest concerns in some jurisdictions, and that it was
therefore preferable, in a uniform law of international
scope, to retain the requirement of payment to another
person. Another suggestion was that the problem was one
to be properly solved by the issuer through the establish
ment of a separate corporate entity for the purpose of act
ing on behalf of the true beneficiaries. In response, it was
stated that financial stand-by letters of credit were a prac
tical necessity and therefore widely used, particularly in
cases in which there were very large numbers of holders of
public bonds, the repayment of the principal and interest of
which was secured through stand-by letters of credit. It was
reported that such issuances had obtained clearance from
regulatory authorities in a number of countries and repre
sented a large volume worldwide. It was further stated that
the effects of the practice could not be confined purely to
a national arena since in many cases foreigners were the
holders of public debt and thereby ultimate beneficiaries of
the types of arrangements in question.

27. In order to attempt to meet the concern about cover
age of such "direct pay financial stand-by letters ofcredit",
without at the same time deleting the requirement that pay
ment be to another person, it was proposed to add a refer
ence to payment to the issuer when the issuer was acting in
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a capacity different from that of issuer. That approach was
found to be deficient because such financial stand-by let
ters of credit typically did not on their face refer to any
special capacity in which the beneficiary/issuer was acting.
It was also suggested that the problem might simply be
solved through interpretation, by considering that an issuer
acting in such a capacity could be considered as being
"another person". After discussion, the Working Group
decided to retain the reference in article 2 to payment to
another person, but to include at an appropriate place in the
uniform law the language needed to accommodate such
stand-by letters of credit.

Object of payment obligation

28. A proposal was made to delete the words "of a speci
fied currency or unit of account" on the ground that it was
sufficient to refer simply to the obligation of the guarantor
to pay "a certain or determinable amount". That proposal
failed to receive sufficient support, in particular because it
was felt that reference to a specified currency or unit of
account was necessary in order to provide certainty.

29. Differing views were expressed as to the desirability
of retaining the words "or other item of value", which
would place within the scope of the uniform law guaranty
letters in which payment was in a form other than money.
A proposal was made to delete those words on the ground
that, in the interests of harmonization, the uniform law
should concentrate on the types of instruments most com
monly used. Even if some instruments were not covered by
the law, parties would retain the contractual freedom to
agree on alternate forms. In support of retention, it was
stated that stand-by letters of credit in which payment was
made in a form other than money, typically in precious
metals, were used and that their use was likely to increase.
The uniform law should therefore include such instruments
within its scope so as to avoid restricting the options of the
parties, as well as to stay abreast of new forms of payment
that might develop in the coming years. It was also sug
gested that a broad reading of the term "units of ac~ount"

would not be sufficient to secure coverage of such mstru
ments.

30. A concern was raised that payment through commodi
ties might necessitate investigations to ascertain quality,
thus detracting from the independence of the guarantor's
undertaking. A related concern was that fluctuating prices
of commodities might make it difficult for the parties to
determine the actual amount of the guaranty letter, in addi
tion to raising the risk of abusive calls when the value of
the commodity escalated sharply. In response to those con
cerns it was stated that any such determination of the
qualiiy of the commodity used for payment would not in
volve the underlying obligation secured by the guaranty
letter and that the problem of price fluctuation was one that
the parties could assess and deal with through appropriate
language in the guaranty letter.

31. A further concern was that payment through com
modities might implicate various national regulatory laws
which might, for example, prohibit certain transfers of
commodities and that such instruments should therefore be
left to those other laws. In response, it was stated that in-

clusion of such instruments within the scope of the uniform
law would not affect the continued applicability of regula
tory laws in question.

32. After discussion, the Working Group decided to defer
a final decision on the language in question to a later stage
of its deliberations.

33. As to the words "or to accept or negotiate without
recourse a bill of exchange for a specified amount", it was
observed that the use of the term "negotiate" needed to be
reconsidered since the commitment of the guarantor or is
suer of an instrument in which payment was to be through
a bill of exchange could only be to accept and later honour
the bill of exchange. It was also suggested that the words
"and to pay at maturity" should be added after the words
"to accept". The advisability of the latter modification was
questioned from the standpoint of legislative drafting, since
the introduction of an element of the law on bills of ex
change presented the risk that other relevant elements
might be omitted. Another suggestion was that acceptable
modes of payment, including, if it were so decided, accept
ance of bills of exchange, could be defined in article 6, thus
simplifying the definition of the guaranty letter.

34. Beyond those comments of an essentially drafting na
ture, concerns were expressed as to the desirability of men
tioning in article 2 instruments in which the commitment of
the issuer was to accept a bill of exchange. The view was
expressed that the types of instruments in question were
unfamiliar in some parts of the world,particularly where
guarantees were traditionally regarded as vehicles for
speedy payment to the beneficiary. According to that view,
only instruments that fit within that traditional category
should fall within the scope of the uniform law. A further
ground cited in favour of deletion was that introduction
into the guaranty letter of payment through acceptance
would result in uncertainty as to the applicable law since
the obligations of the guarantor would also become subject
to the laws governing bills of exchange.

35. In response to those views, it was stated that, since the
uniform law was intended to codify existing practice, it
was necessary to cover the presentation of bills of ex
change, in particular in order to encompass stand-by letters
of credit, which were used extensively and which at times
provided for payment through acceptance of bills of ex
change. It was suggested that acceptance or payment of a
bill of exchange needed to be mentioned in article 2 be
cause it raised not merely the subsidiary question of the
object of payment, but concerned the very nature of the
guarantor's commitment under the guaranty letter. It w~s

also stated that the possibility of ambiguity as to the applI
cable law was negligible because the law on guaranty let
ters and the law on bills of exchange would apply to dis
tinct facets of the transaction. After discussion, the Work
ing Group decided to defer a decision to a later stage of its
deliberations.

In conformity with the terms of the undertaking upon
receipt of a demand

36. A proposal was made to modify the reference to "the
terms of the undertaking" to read "the terms and documen
tary conditions of the undertaking". Such a change was
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said to be necessary to reflect the practice in jurisdictions
in which the use of stand-by letters of credit was prevalent.
In those legal systems the word "term" connoted items,
such as the expiry date of a letter of credit, the occurrence
of which were not uncertain, therefore not requiring the
presentation of documents, whereas the word "condition"
was used to refer to events the occurrence of which was
uncertain, thereby necessitating the presentation of docu
mentary evidence of occurrence. The characterization of
the conditions as "documentary" was said to be necessary
in order to affirm, in the definition of the guaranty letter,
that the undertaking was of a documentary nature, thereby
minimizing the need to deal with non-documentary condi
tions in the operative rules.

37. While it was pointed out that in many legal systems
the word "term" was sufficient, since what was referred to
above as a "condition" would be included as a term in the
guaranty letter, it was agreed to add the word "condition"
in order to accommodate divergent understandings of the
word "term". It was noted that with such a change the
uniform law would reflect the language used in the Uni
form Customs and Practice for Documentary Credits
(UCP). The Working Group did not agree to the suggested
addition of the word "documentary", in particular because
of a concern that the addition of that word might lead to the
exclusion from the uniform law of any instrument with a
potential non-documentary condition. Many representatives
expressed the view that it was therefore preferable to treat
non-documentary conditions in the operative, rather than in
the definitional, provisions of the uniform law (see, how
ever, the later decision reflected below, paragraph 61).

38. A view was expressed that the words "upon receipt of
a demand" should be deleted or modified so as to avoid
giving rise to an interpretation that payment under stand-by
letters of credit required the presentation of a distinct docu
ment labelled as demand for payment, in addition to any
other documents required under the guaranty letter.

Variants X and Y

39. As regards variant X, the view was expressed that the
use of the words "indemnifying the beneficiary for the con
sequences of a specified contingency" between square
brackets might unduly suggest a need to measure the dam
age suffered by the beneficiary. Such measurement of the
damage might require a review of the underlying contract
and therefore contradict the independent nature of the un
dertaking. Support was expressed in favour of the second
wording between square brackets, which read: "securing
the beneficiary against the non-fulfilment of certain finan
cial or other obligations by the principal or against another
specified risk". That wording was said to respond to the
need of defining the purpose of the undertaking by refer
ence to the potential risk of the beneficiary.

40. It was stated that a reference to the purpose of the
undertaking would help to exclude from the definition the
commercial letter of credit and other facilities without
guaranteeing purpose. It was also stated that an indication
of the purpose of the undertaking in the uniform law, not
necessarily in the guaranty letter, was needed to identify
the common ground between the bank guarantee and. the

stand-by letter of credit by reference to the guaranteeing
function of both instruments. Furthermore, an indication of
the purpose of the guaranty letter might also be relevant in
the context of an improper demand under article 19.

41. A contrary view was that, although a similar economi
cal function was performed by bank guarantees and stand
by letters of credit, that functional similarity was not spe
cific to those two instruments and could be extended to
accessory guarantees and even to insurance contracts. It
was suggested that such a broad indication of the purpose
of the instruments as that contained in variant X might be
of little operative significance.

42. A suggestion was made that, when presenting a de
mand for payment under the guaranty letter, the beneficiary
should be under an obligation to produce a statement that
payment of the guaranty letter was justified. In response, it
was stated that the creation of the suggested obligation
would not be consistent with the current practice of stand
by letters of credit and bank guarantees payable on simple
demand.

43. A concern was expressed that the wording of variant
X, unlike that of variant Y, would not be fully compatible
with the practice of stand-by letters of credit. It was stated
that, should variant X be retained, a special rule would
need to be devised for certain stand-by letters of credit that
were classified as stand-by letters of credit by bank regu
latory authorities for capital adequacy reasons but were in
effect used as ordinary instruments of payment. Such in
struments were not intended to secure the beneficiary
against any risk but were used like normal commercial
letters of credit.

44. It was also suggested that the wording of the variants,
particularly that of variant Y referring to a demand certify
ing or otherwise establishing that payment is due under the
guaranty letter, might not be fully consistent with the de
scription of the independent undertaking provided in draft
article 3(2)(b). It was therefore suggested that both variants
be deleted and replaced by the words "made in the manner
prescribed in the undertaking". It was stated in response that
that suggestion would unduly widen the scope of application
of the uniform law by covering commercial letters of credit
and other independent payment undertakings such as bills of
exchange and promissory notes.

45. In this connection the Working Group recalled that it
had decided at its twelfth and fourteenth sessions "that the
uniform law should focus on independent guarantees, in
cluding stand-by letters of credit, and that it should be
extended to traditional letters of credit where that was use
ful in view of their independent nature and the need for
regulating equally relevant issues" (NCN.9/316, para. 125,
and NCN.9/342, para. 18). The Working Group decided to
consider at a later stage the question of the inclusion of
commercial letters of credit.

46. While the discussion on variants X and Y revealed a
certain preference for variant X, the Working Group de
cided to retain for later reconsideration both variants, to be
redrafted by the Secretariat in the light of the above com
ments.
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Article 3. Independence of undertaking

47. The text of draft article 3 as considered by the Work
ing Group was as follows:

"(I) An undertaking is independent if [, according to
its terms,] the payment obligation [does not depend on]
[is not subject to, or qualified by,] the existence or valid
ity of an underlying transaction [,whether or not referred
to in the undertaking,] [between the principal and the
beneficiary or between an instructing party and the guar
antor] or of any other relationship, and the guarantor
may [therefore] not invoke any defence arising from a
relationship other than its relationship with the benefici
ary. [The independent character of an undertaking is not
affected by the fact that the guarantor, as provided in
article 17(l)(c), may raise certain objections to payment
that might be based on facts relating to any such other
relationship.]

"(2) (a) An undertaking is [irrebuttably] deemed to
be independent when it contains the heading '[Indepen
dent guaranty letter] [Independent documentary promise]
[First demand guaranty letter]' and contains the same
words also in its text. [Where an undertaking is deemed
to be independent, any term or condition that would have
the effect of rendering the undertaking to be accessory
shall be treated as void.]

(b) [Otherwise] [Subject to the provisions of
subparagraph (a) of this paragraph], any characterization
or a single term found in the text of the undertaking shall
not be deemed conclusive [of whether or not the under
taking is independent] if other terms clearly weigh in
favour of the opposite result. In evaluating the terms in
their totality, the following factors may be regarded as
points weighing in favour of independence:

(i) The undertaking to pay is expressed to be 'on
simple demand', 'on first demand', 'on de
mand', 'upon receipt of a written request', 'un
conditional', 'irrespective of the validity or ex
istence of X-Contract', 'waiving all rights of
objection and defences arising from said con
tract', 'without proof of default' or is qualified
by any other words of similar import;

(ii) Payment is due upon receipt of a statement by
the beneficiary or any document by a third
party, and the guarantor is not required to verify
any fact outside its purview;

(iii) Any underlying transaction is referred to in the
undertaking only in a preamble or otherwise in
a recital of what has gone before, and not in
operative clauses [, provided that the text of the
undertaking is divided in that manner];

(iv) The undertaking is stated to be subject to the
Uniform Customs and Practice for Documen
tary Credits or the Uniform Rules for Demand
Guarantees of the International Chamber of
Commerce."

Paragraph (1)

48. The Working Group considered, on the basis of the
definition of an independent undertaking as suggested in

paragraph (I), the concept of independence as an appropri
ate element delimiting the scope of application of the uni
form law. It was agreed that, as a general matter of princi
ple, the relationship between the guarantor and the benefi
ciary created by the guaranty letter was separate and inde
pendent from any other relationship, in particular, from any
underlying transaction between the principal and the ben
eficiary. That independence, which distinguished the guar
anty letter from an accessory undertaking such as a
suretyship, led to the result that the rights and obligations
of the parties to the guaranty letter were exclusively deter
mined by the terms and conditions of the guaranty letter. It
was realized, however, that the concept of independence
was a complex matter that needed clarification and refine
ment in various respects.

49. One concern was that a strict interpretation of the rule
that the undertaking did not depend on the existence or
validity of an underlying transaction would necessarily lead
to the conclusion that any illegality of the underlying trans
action or its violation of public policy would under no cir
cumstances have any effect on the guarantor's payment
obligation. In this connection, a question was raised as to
whether the terms of the guaranty letter might refer to the
possible illegality of an underlying transaction without
compromising the independent character of the undertak
ing. A related concern was that a strict interpretation of the
rule of independence might lead to the conclusion that
fraud or manifest abuse of rights by the beneficiary could
not constitute an objection to payment; in that connection,
a view was expressed that inserting the words "unless oth
erwise provided in this Law" in the first sentence of the
paragraph would be more adequate than retaining the sec
ond sentence. It was stated in response to that concern that
the so-called "fraud exception", as addressed in draft arti
cles 17(l)(c) and 19, was conceptually not an exception to
independence but rather a defence against an (independ
ently) existing claim under the guaranty letter and that, at
any rate, the concern was met by the second sentence of
paragraph (l), which made it clear that the definition of
independence did not preclude reliance on fraud or abuse
as an objection to payment.

50. As regards the definition of independence suggested
in the first sentence of paragraph (I), it was stated that the
reference to "the existence or validity of an underlying
transaction" was too narrow in that it did not encompass
the fulfilment or non-fulfilment of the principal's obliga
tions under an existing and valid underlying transaction.
That element was said not to be covered with sufficient
clarity by the additional wording that "the guarantor may
not invoke any defence arising from a relationship other
than its relationship with the beneficiary" created by the
undertaking. The Working Group adopted the suggestion to
delete the specific reference to existence and validity and
instead to include a general reference to the underlying
transaction.

Various approaches to independence

SI. It was realized that the guarantor's undertaking was
truly independent only if it was in no way linked to the
actual fulfilment or non-fulfilment of the principal's obli
gations under the underlying transaction; at the same time,
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the non-fulfilment of the principal's obligations often con
stituted the contingency against which the beneficiary was
intended to be secured by the guaranty letter. It was felt
that this seemingly paradoxical situation illustrated the gist
of the problem of defining the concept of independence as
an appropriate criterion for delimiting the scope of the
uniform law. The ensuing discussion in the Working Group
revealed somewhat different approaches to that crucial
matter, particularly as regards the treatment of non-docu
mentary conditions.

52. One approach was to rely primarily, if not exclu
sively, on the use of expressions in the undertaking reveal
ing the intent of the parties to make the payment obligation
independent from other relationships. Under that approach,
any stipulation by the parties that the guarantor, upon pres
entation of a demand, needs to do more than merely veri
fying the conformity of documents presented by the benefi"
ciary would not necessarily destroy the independent char
acter of the undertaking.

53. Another, similar approach was to regard as autono
mous an undertaking that did not have any direct connec
tion with the underlying transaction; any contingency form
ing the object of the undertaking (e.g., non-fulfilment of
principal's obligations) would be dealt with in an indirect
manner by focusing on the evidence of its occurrence.
Under that approach, the inclusion of a condition of effec
tiveness (e.g., receipt of advance payment in the context of
a repayment guarantee) or of a payment condition stated as
an objective fact or result without reference to any under
lying transaction (e.g., non-arrival of named ship in speci
fied port at certain date) would not necessarily negate the
independent nature of the undertaking. However, in the
rare case of inclusion of such a condition without stipula
tion of the required proof, it was very likely that the guar
antor would request evidence of the occurrence of the con
tingency and that a court would confirm the appropriate
ness of such request.

54. Yet another approach was to require the undertaking
to be of a purely documentary character, thus excluding
any undertakings where the guarantor would have to verify
any acts or events outside its purview. Any contingency or
risk against which the beneficiary was to be secured was
relevant only as "notional or representational default" to be
determined exclusively on the basis of documents specified
in the undertaking. The presentation of documents in con
formity with the terms and conditions of the undertaking
triggered the payment obligation irrespective of any ulti
mate determination of the facts evidenced in those docu
ments. The purely documentary approach was orientated at
the traditional function of banks to "deal in documents and
not in goods or services" and designed to ensure prompt
payment (a feature labelled as "moneyness").

Non-documentary conditions in independent undertakings

55. In considering the above approaches, it was realized
that their main difference related to the treatment of non
documentary conditions. While the purely documentary ap
proach excluded any undertakings containing, intentionally
or inadvertently, a non-documentary condition of effective
ness or of payment, the two other approaches covered those

non-documentary conditions that would not render the un
dertaking to be accessory. It was stated that a result similar
to that of the purely documentary approach could be reached
by converting any such non-documentary conditions into
documentary ones. It was also observed that the more rigid
documentary approach might be more appropriate in a legal
system where the determination of an undertaking given by
certain institutions as being accessory would entail nullity of
the undertaking than in legal systems where such determina
tion would merely lead to the application of a different body
of law (Le., law of suretyship).

56. With a view to quantifying the problem by getting a
clearer picture of the practical dimension of non-documen
tary conditions in independent undertakings, the Working
Group engaged in an overview of the kinds of non-docu
mentary conditions encountered in the practice of bank
guarantees and stand-by letters of credit.

57. It was reported that, in addition to factors having to do
with time and calendar dates, a number of categories of
non-documentary conditions were found. One category re
lated to the establishment of the guarantee. For example,
the establishment of a substitute guarantee might be condi
tioned on the return of the original guarantee instrument. A
second category concerned pre-conditions for the effective
ness of the undertaking, for example, in an advance pay
ment guarantee, that the advance payment had been made.
A third category encompassed conditions in connection
with the demand for payment that were mentioned in a
guarantee without a stipulation as to how the fulfilment of
the condition was to be evidenced. For example, a tender
guarantee might be conditioned on the fact that the contract
had been awarded, or a guarantee might state that payment
was due if a certain event occurred that was or was not
stated to be linked to an underlying transaction, or a coun
ter-guarantee might be payable when the ultimate benefici
ary demands payment from the beneficiary of the counter
guarantee. A fourth category concerned increases and re
ductions in the guarantee amount. For example, a guarantee
might provide that the amount was to be increased in ac
cordance with the opening of letters of credit by an im
porter or as the volume of goods delivered increased. Such
automatic provisions were also associated with the reduc
tion of the guarantee amount, for example, as deliveries or
works progressed. A final category of non-documentary
conditions had to do with expiry clauses. For example, a
guarantee might make reference to the completion of works
or deliveries as the point of expiry. It was pointed out that
such indefinite expiry terms were often accompanied by
fixed, ultimate expiry dates.

58. Examples of non-documentary conditions in stand-by
letters of credit included that the demand for payment be
signed by a duly authorized officer, non-calendar time
periods for demands such as bond-maturity periods, dead
lines for submission of a demand in order to obtain same
day payment, restriction of presentation of documents and
of payment to a particular location, and indefinite expiry
terms (accompanied by fixed, ultimate expiry dates) such
as those mentioned above in relation to guarantees.

59. Various observations were made as a result of the
overview. One observation was that the manner in which
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non-documentary conditions came about varied, being in
some instances due to oversight or poor drafting, and in
other instances due to the intention of the parties. An ex
ample of the former case would be an undertaking that
failed to specify the manner in which the fulfilment of only
one of a number of demand-related conditions was to be
evidenced. An example of intentional insertion might be
the repayment guarantee where the guarantor was in many
cases willing to establish for itself that the advance pay
ment had indeed been made.

60. It was also observed that, as to the acceptability from
the operational point of view, there was a spectrum of non
documentary conditions. On one end of the spectrum there
were those factors that were not truly conditions defined as
uncertain future events. Those factors related to time, cal
endar date, and any other event the occurrence of which
was certain. Also at this end of the spectrum were condi
tions that related to events which fell within the guarantor's
purview or sphere of influence. For example, as regards the
case cited above of a non-documentary condition for the
establishment of a substitute guarantee, the guarantor was
in a position to determine, without investigation beyond its
own purview, whether it had received the original guaran
tee instrument. Similarly, when anadvance payment guar
antee conditioned its effectiveness or a demand for pay
ment upon the deposit of the advance payment into an
account held by the guarantor, the determination of
whether that condition was fulfilled fell within the guaran
tor's purview as a banker. It was doubtful, however,
whether it fell within the purview of the issuer of a stand
by letter of credit to determine whether a requirement that
the demand for payment be signed by a duly authorized
officer had been met. At the other end of the spectrum lay
conditions that involved facts or events the occurrence of
which was uncertain and the determination of which lay
outside the purview of the guarantor.

Conclusions

61. In view of the foregoing, in particular the impression
that the vast majority of instruments being contemplated
for coverage by the uniform law were of a documentary
character, it was agreed that the provisions in the uniform
law should focus on instruments containing only documen
tary conditions. It was understood that the independent
nature of the undertaking and the documentary nature of
the conditions in a guaranty letter, while not equivalent
concepts, were closely intertwined. It was therefore agreed
that terms should be added elsewhere in the uniform law
relating to the documentary nature of the conditions in a
guaranty letter that reflected the deliberations of the Work
ing Group concerning non-documentary conditions. It was
further agreed to consider, after having completed the cur
rent review of the tentative draft text of a uniform law,
whether independent undertakings containing non-docu
mentary conditions should be covered by the uniform law
and, if so, how such conditions should be treated.

Paragraph (2)

62. While some expressions of support and of reserva
tions were made concerning paragraph (2), it was generally
agreed that the Working Group should defer consideration
of paragraph (2) since its deliberations and decisions with

respect to paragraph (1) would result in significant revi
sions of the latter paragraph, which in turn might affect the
function and content of paragraph (2).

Article 4. Internationality of guaranty letter

63. The text of draft article 4 as considered by the Work
ing Group was as follows:

"(1) A guaranty letter is international if:

Variant A: (a) the places of business specified in
the guaranty letter of any two of the following parties are
in different States: guarantor, beneficiary, principal [in
structing party, confirming guarantor]

Variant B: (a) any two of the guarantor, benefici
ary and principal have their place of business in different
States, provided that this fact is apparent to the guarantor
and the beneficiary either from the undertaking or from
information disclosed no later than the time of receipt of
the guaranty letter by the beneficiary.

[, or

(b) if the guaranty letter expressly so states].

"(2) For the purposes of the preceding paragraph:

(a) if a party has more than one place of business,
the place of business is that which has the closest rela
tionship to the guaranty letter;

(b) if a party does not have a place of business, ref
erence is to be made to its habitual residence."

Paragraph (1)

64. The Working Group expressed a preference for vari
ant A on the ground that it would provide significantly
more certainty than variant B in determining whether a
given instrument met the test of internationality so as to
trigger application of the uniform law. This greater degree
of certainty resulted from the fact that variant A, unlike
variant B, permitted internationality to be determined from
an examination of the face of the instrument, without the
necessity of any further investigation, an approach that was
considered more consistent with the independent nature of
the undertaking. At the same time, however, the view was
expressed that an approach such as that in variant B might
provide, in some cases, a more accurate determination of
internationality, for example, when the place of business of
a party situated in a foreign country was not specified in
the guaranty letter.

65. Despite the agreement with the thrust of variant A,
there was a general concern that, under the present formu
lation of variant A, certain instruments that were closely
tied to international commerce, though perhaps not meeting
a literal test of internationality, would be excluded from the
scope of the uniform law. As an example, it was pointed
out that, under variant A, a wholly domestic counter-guar
antee backing an international guarantee or a domestic
guarantee securing an international commercial transaction
would not meet the internationality requirement of the
uniform law. It was suggested that such a limitation on the
scope of the uniform law would detract from its effective
ness in achieving harmonization.
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66. In connection with the discussion of a possible need
to broaden the scope of the definition of internationality, it
was recalled that the Working Group had previously dis
cussed, and left open the final decision on, whether the
uniform law should extend to domestic transactions. At the
same time, a note of caution was struck about going too far
in the direction of regulating domestic transactions since
this might affect the acceptability of the uniform law;
States would anyway remain free to adopt the uniform law
to govern their domestic transactions. In this regard, it was
suggested that the uniform law might be accompanied by a
recommendation that enacting States might consider the
option of dispensing with article 4 in its entirety.

67. Various approaches were suggested to broadening the
scope of the definition of internationality. One suggestion
was to add a statement to paragraph (1) that intruments that
involved the interests of international commerce or in
which the underlying transaction was international would
meet the internationality requirement. Reservations were
expressed as to such an approach on the ground that it
would not be apparent on the face of an instrument whether
such a requirement had been met, thus injecting an unac
ceptable degree of uncertainty.

68. There was considerable support for expanding the
definition of internationality by retaining the terms "in
structing party" and "confirming guarantor" in the list of
parties in variant A whose places of business, if appearing
on the instrument, would be relevant to determining inter
nationality. As to the confirming guarantor, it was sug
gested that a more appropriate term might be "confirmer"
since it could be considered that a confirmation of a guar
anty letter did not involve the issuance of a separate guar
anty letter. There was also support for referring to the
counter-guarantor, as there were occasionally cases in
which the counter-guaranty letter was issued by someone
other than the instructing party. A view was expressed,
however, that the relationship between a counter-guarantor
and a guarantor was one of indemnity and therefore
Should not be mentioned in the same breath with the other
parties being listed. It was further suggested that the terms
"applicant" and "issuer" be added in order to reflect stand
by letter of credit practice.

69. Another proposal was to provide that stand-by letters
of credit that referred to the UCP would be considered
international under the uniform law. It was stated that such
a technique would promote application of the uniform law
and at the same time fill a vacuum left by the fact that the
UCP did not regulate all important aspects of stand-by let
ters of credit. It was also pointed out that some jurisdictions
had used a comparable technique in passing statutory
enactments that permitted the applicable law to be sup
planted by the UCP when the parties so chose. The reser
vations that were expressed about that proposal involved
concerns over the propriety of referring in the uniform law
to a set of contractual rules, rules that undoubtedly would
be modified, the appropriateness of providing a technique
resulting in the characterization of wholly domestic trans
actions as international, the danger of defeating the expec
tations of unsuspecting parties as to the applicable law, and
the possibility of conflicts between the provisions of the
UCP and of the uniform law. The necessity of such a pro-

vision was also questioned in view of the fact that parties
were free to use subparagraph (b) to obtain applicability of
the uniform law. Because of these considerations, the pro
posal in its present form failed to gain support. There was,
however, a greater degree of sympathy for somewhat
modified versions of the proposal. For example, it was
proposed that any possibility of fulfilling the international
ity requirement through a reference to the UCP should be
limited to relationships between professionals. Such a limi
tation would be intended, in particular, to protect the inter
ests and expectations of consumers attempting to obtain the
issuance of suretyships rather than simple-demand instru
ments. It was also proposed to provide that the requirement
of internationality could be met by a reference to interna
tionally accepted rules or usages, which could be inter
preted as including the UCP.

70. The Working Group next considered the merits of re
taining subparagraph (b), which provided that an instrument
could meet the internationality requirement by merely call
ing itself international. The effect of this provision in broad
ening the scope of application of the uniform law was cited
in support of retention. At the same time, the appropriate
ness of retaining the provision was questioned, in particular
because it was felt to be inappropriate to describe a domestic
intrument as international. There was also a concern that
such a device for application of the uniform law to wholly
domestic instruments might be regarded as an intrusion into
the sphere of domestic legislation. However, there was sub
stantial support for inclusion in the uniform law of a provi
sion permitting parties to opt for the application of the uni
form law, and this should be done in a straightforward man
ner, rather than through a provision on internationality. It
was observed that such an "opting-in" provision might go
some of the way in meeting the objectives of the proposal
that application of the uniform law be triggered by a refer
ence to internationally accepted rules.

Paragraph (2)

71. A question was raised as to whether paragraph (2)
would have any continuing relevance following the selec
tion of variant A in paragraph (1). It was noted that para
graph (2) had been included with a view primarily to the
possibility that the Working Group would select variant Bin
paragraph (I), necessitating the inclusion of the guidelines
in paragraph (2) for the determination of the relevant place
of business or habitual residence of a party. While it was
agreed that much of the rationale for the inclusion of para
graph (2) had fallen away with the disappearance of variant
B, it was recognized that there might nevertheless be situa
tions arising under variant A which would warrant the reten
tion of the substance of paragraph (2). It was pointed out that
the continued relevance of paragraph (2) might be assured
because of the possibility that a guaranty letter might list two
places of business for a party, for example, when a guarantor
with multiple places of business issued a guaranty letter with
its letterhead listing more than one place of business. An
other observation was that, if paragraph (2) were to be re
tained, its formulation should remain essentially the same,
since it was based on similar provisions that had success
fully been incorporated in a number of international conven
tions and that were therefore widely accepted and under
stood.
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72. In view of the foregoing, it was agreed that a final
determination on paragraph (2) would have to be deferred
to a later stage. The Secretariat was requested to prepare an
alternative draft version that was geared to the future text
of paragraph (1) based on variant A.

Chapter 11. Interpretation

Article 5. Interpretation of this [Law] [Convention]

73. The text of draft article 5 as considered by the Work
ing Group was as follows:

"Version for Model Law: In the interpretation of this
Law, regard is to be had to its international origin and to
the need to promote the observance of good faith in in
ternational guaranty and credit practice.

"Version for Convention: In the interpretation of this
Convention, regard is to be had to its international char
acter and to the need to promote uniformity in its appli
cation and the observance of good faith in international
guaranty and stand-by letter of credit practice."

74. It was noted that this article presented two versions,
pending the decision of the Working Group on whether the
uniform law should take the form of a model law or of a
convention, and that a decision on which version to select
would therefore have to be deferred until the decision on
the form of the uniform law had been reached. It was
agreed that the reference to "stand-by letter of credit prac
tice", found in the convention version, was preferable to
the reference simply to "credit practice", found in the
model law version, and should be retained in both versions.
It was suggested that a definition should be added to the
uniform law of the term "stand-by letter of credit", the first
mention of which appeared in the present article. That sug
gestion was accepted by the Working Group, which noted
that a clearer picture of the terms that needed definition
would emerge as work on the uniform law progressed.

Article 6. Definitions and rules of interpretation

75. The text of draft article 6 as considered by the Work
ing Group was as follows:

"[For the purposes of this Law and unless otherwise
indicated in a provision of this Law or required by the
context:

(a) 'guaranty letter' includes 'counter-guaranty let
ter' and 'confirming guaranty letter,' and 'guarantor' in
cludes 'counter-guarantor' and 'confirming guarantor';

(b) any reference to the terms of the guaranty letter
or the undertaking of the guarantor is to the text as orig
inally established in accordance with article 7 or, if later
amended in accordance with article 8, to the text in its
last amended version;

(e) where a provision of this Law refers to a possible
agreement of the parties, the parties meant are the guar
antor and the beneficiary of the guaranty letter in ques
tion and the reference is to any term of the guaranty

letter or its amendment or to any separate agreement
between the guarantor and the beneficiary.]"

76. Support was expressed for the rule of interpretation
concerning the term "guaranty letter" in subparagraph (a).
It was suggested, however, that the provision should be
expanded to include stand-by letter of credit terminology.

77. A view was expressed that the necessity and purpose
of subparagraphs (b) and (e) was unclear. As to the content
of subparagraph (e), it was suggested that the use of the
word "agreement" be reconsidered, since that term might
unnecessarily raise the question of the contractual nature of
the undertaking. A suggestion was made that subparagraph
(e) might need to be reformulated in order to take account
of the transferability of stand-by letters of credit and the
resultant presence of more than one beneficiary. An
observation was made that subparagraph (c) did not
adequately reflect the complications that might arise when
the confirmer of a stand-by letter of credit refused to agree
to an amendment thereof.

78. It was proposed that a definition of "counter-guaranty
letter" should be added, and that it should take into account
the illdependence of the counter-guaranty letter not only
from the underlying commercial transaction, but also from
the guaranty letter issued by the beneficiary of the counter
guaranty letter. Suggestions for additional terms to be de
fined included "counter-guarantor" and "confirmation of
guaranty letter".

Chapter Ill. Effectiveness of guaranty letter

Article 7. Establishment of guaranty letter

79. The text of draft article 7 as considered by the Work
ing Group was as follows:

"(1) Variant A: A guaranty letter may be established
by any means of communication that [itselfl provides a
record of the text of the guaranty letter.

Variant B: A guaranty letter may be issued in any
form which preserves a complete record of the informa
tion contained therein [and is authenticated as to its
source by generally accepted means or by a procedure
agreed upon by the parties].

Variant C: The guaranty letter shall be issued by a
means of communication that provides a record thereof,
including by an authenticated teletransmission or equiva
lent electronic data interchange message.

"(2) Variant X: The guaranty letter becomes bind
ing and, unless it expressly states that it is revocable,
irrevocable, when it is issued by the guarantor [, pro
vided that the beneficiary does not reject it promptly
upon receipt]. The guaranty letter becomes effective at
that time, unless it states a different time of effectiveness
[, by reference to a fixed date or to a determinable period
of time,] or [it expressly provides that its effectiveness is
subject to a specified condition that is determinable by
the guarantor on the basis of a document specified in the
guaranty letter] [it makes its effectiveness depend on the
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occurrence of a specified, uncertain future event, in
which case the guarantor may require the beneficiary to
certify that occurrence, unless the parties have agreed on
another means of establishing that occurrence or its veri
fication is within the purview of the guarantor].

Variant Y: Unless otherwise stated therein, a guar
anty letter becomes effective and irrevocable when it is
issued by the guarantor [, provided that the beneficiary
does not reject it promptly upon receipt]."

80. The view was expressed that it would be preferable,
from the standpoint of clarity, to place into separate articles
the provisions on the form of establishment of a guaranty
letter, presently contained in paragraph (1), and the provi
sions governing the time of establishment of the guaranty
letter, which were presently in paragraph (2).

Paragraph (1)

81. As to the three variants of paragraph (1), one view
favoured variant C because it specifically mentioned elec
tronic and other paperless means of communication that
were currently used in the issuance of guaranty letters.
However, the widely prevailing view was that variant B
should be selected. The primary ground for that choice was
a perception that variant B contained the formulation that
not only covered the currently used means of communica
tion but also accommodated possible future developments.
variant B was also said to be preferable because, unlike
variant A, it required authentication and because it was
clearer than variant C as to the required record. Particular
reference was made to the need to make it clear that the
uniform law did not embrace purely oral forms of issuance.
Another observation was that additional clarity might be
achieved by including in the uniform law a definition of
"issuance" .

Paragraph (2)

82. The Working Group next considered the two variants
of a rule on the time of establishment and effectiveness of
the undertaking embodied in the guaranty letter. It was
noted that paragraph (2) contained three distinct terms ad
dressing discrete issues relating to the existence and effect
of the undertaking. The term "binding" was designed to
refer to the existence of a commitment that could not be
withdrawn and would, for example, entitle the guarantor to
the agreed fee or charges. The term "irrevocability" re
ferred to the firm character of an existing undertaking that
could not be revoked; that term was not to be equated with
the term "binding", since the notion revocation presup
posed a binding undertaking. Finally, the term "effective"
was designed to refer to the fact that the guaranty letter,
either at the time of establishment or at a point subsequent
thereto, is available for draw, Le., open for making a de
mand for payment in conformity with the payment require
ments.

83. As to the content of a rule on time, one view was that
the guaranty letter would be established at the time of re
ceipt by the beneficiary. Such a rule was said to have the
benefit of giving guarantors the opportunity to withdraw or
amend guaranty letters prior to receipt. The prevailing
view, however, was in favour of the time of issuance, that

is, when the guaranty letter leaves the guarantor's sphere of
control.

84. In support of a rule based on issuance, reference was
made to the inter-bank practice of sending guarantee and
stand-by letter of credit messages through the S.W.LET.
network. It was pointed out that in such inter-bank practice
establishment was deemed to take place upon release of the
message. The certainty provided by a rule based on issu
ance, with no question of proof of receipt, was said to be
necessary in order for banks to be able to carry out instruc
tions for the issuance of guaranty letters without the risk
that, after those instructions had been carried out, the origi
nal instructions would be withdrawn. Some hesitation was
expressed as to the extent to which such a closed inter-bank
network could shed light on the issues to be dealt with in
the uniform law. It was suggested that different considera
tions might be relevant to a decision on establishment with
respect to the beneficiary than those at play in inter-bank
dealings, and that the resulting rules for the two sets of
relationships might have to be different. Such a dual ap
proach failed to generate substantial support in the Work
ing Group, because of the concern that a dual rule would
create considerable uncertainty. As had been the case at
previous sessions of the Working Group, the prevailing
view was that the establishment of the guaranty letter
should be linked to issuance and not to receipt, and that
there should only be one rule in this respect.

85. Having affirmed the rule of establishment upon issu
ance, the Working Group decided that the formulation of
that rule in variant Y, in particular because of its relative
simplicity, was preferable to that contained in variant X. As
to the specific formulation of variant Y, it was proposed
that the words "unless otherwise stated therein" should be
deleted on the ground that such language was generally
applicable to all non-mandatory portions of the uniform
law. However, support was expressed for the retention of
those words on the ground that they served not only an
educational function but also constituted an essential refer
ence to ~he possibility that the guaranty letter might contain
conditions relating to the commencement of effectiveness
and irrevocability at some point subsequent to establish
ment. It was noted that such a possibility had been set forth
more explicitly in variant X and should be included in
variant Y since stipulations on effectiveness were often
found in practice.

86. Differing views were expressed as to the language
between square brackets that provided that the guaranty
letter would not take effect if the beneficiary rejected it
promptly upon receipt. One view, was that the language
should be retained because it would permit the guarantor,
in the event of a rejection, to have a clearer picture of its
obligations than would be the case without the language. In
particular, a guarantor would be able to remove a rejected
guaranty letter from its books. It was suggested that the
word "promptly" needed to be reconsidered in view of the
variations in communications and other circumstances en
countered from country to country. It was also suggested
that reference should be made to "complete rejection" since
it might otherwise be uncertain whether a beneficiary that
protested the exact duration or amount of a guaranty letter
was rejecting it in its entirety.



Part Two. Studies and reports on specific subjects 303

87. The prevailing view was that the language within
square brackets should be deleted. One reason advanced in
support of deletion was that the proviso injected an unac
ceptable degree of uncertainty in the determination of the
time of effectiveness. Another reason was that the estab
lishment of a guaranty letter was generally to the benefit of
the beneficiary and that any objections on the part of the
beneficiary would in all likelihood relate only to individual
terms, in which case the beneficiary would request an
amendment rather than reject the entire guaranty letter. In
the unlikely case that the beneficiary indeed wanted to re
ject the entire guaranty letter, draft article 10 (a) or (b)
would provide an appropriate way to achieve that result.

Article 8. Amendment

88. The text of draft article 8 as considered by the Work
ing Group was as follows:

"(1) A guaranty letter may be amended in the form
agreed upon by the parties or, failing such agreement, [in
the form in which the guaranty letter was established] [in
any form referred to in paragraph (1) of article 7]. [A
party may be precluded by its conduct from asserting
non-compliance with such form requirement to the ex
tent that the other party has relied on that conduct.]

"(2) The amendment becomes effective, unless it states
a different time of effectiveness,

Variant A: when it is issued by the guarantor [, pro
vided that the beneficiary does not reject it promptly
upon receipt].

Variant B: when it is issued by the guarantor, pro
vided that the guarantor receives notice of the acceptance
by the beneficiary within [ten] business days.

Variant C: when the guarantor receives notice of the
acceptance by the beneficiary.

"(3) Variant X: The provisions of paragraphs (1)
and (2) of this article do not excuse the failure of the
guarantor to obtain the consent of the principal as may
be required by the instructions of the principal or an
agreement with the principal.

Variant Y: The provisions of paragraphs (1) and (2)
of this article do not entitle the guarantor to invoke the
amendment in support of any claim for reimbursement
against the principal if the guarantor failed to obtain the
consent of the principal as required by instructions of the
principal or an agreement between the principal and the
guarantor.

Variant Z: When issuing an amendment, the guaran
tor shall promptly dispatch a copy thereof to the princi
paL"

Paragraph (1): Form of the amendment

First sentence

89. The Working Group considered the two alternative
wordings placed between square brackets. It was recalled
that a possible reason for requiring that the amendment be
established in the form in which the given guaranty letter
was established might be the consideration that the amend
ment modified in part that guaranty letter. However, the

Working Group was agreed that such a requirement would
be too restrictive in practice. The Working Group adopted
the second wording that allowed any form referred to in
article 7(1) and, in effect, only excluded purely oral com
munications unless otherwise agreed by the parties.

Second sentence

90. It was recalled that the sentence between square
brackets was modelled on article 29 of the United Nations
Sales Convention, pursuant to a proposal made at the four
teenth session (AlCN.9/342, para. 85). The view was ex
pressed that the sentence might be useful in the situation
where the parties had agreed on a specific form for amend
ments but later not complied with that requirement; subse
quent conduct of a party might then preclude reliance on
the non-compliance.

91. In response, it was stated that such a situation was
more likely to arise in the context of a relationship between
buyer and seller than in the context of a more limited and
more formalistic guaranty operation. It was also stated that
the provision of article 7(1) relied on a formalistic ap
proach of the guaranty letter by requiring a record thereof.
There might therefore be some contradiction in focusing on
the conduct of the parties as regards the amendment of the
guaranty letter. The view was also expressed that the prin
ciple contained in the sentence would most probably be
applied by courts in all legal systems even in the absence
of a specific provision.

92. After discussion, the Working Group decided to de
lete the sentence between square brackets.

Paragraph (2): Time of effectiveness

93. As regards the opening words, the view was ex
pressed that it might be useful to distinguish clearly be
tween an agreement of the parties in the amendment con
cerning the postponement of the time of its effectiveness
and a previous agreement, probably contained in the guar
anty letter, concerning the time of effectiveness of any
future amendment.

94. As regards the proposed variants, the Working Group
noted that while variant A embodied the concept of implied
or silent acceptance, variants Band C required express
acceptance. Variant B differed from variant C in that it did
not use the time of receipt of the notice of acceptance as
the point determining the time of effectiveness, as did
variant C, but used for that purpose the earlier point of time
of the issuance of the amendment, subject to timely receipt
of the notice of acceptance.

95. The view was expressed that the rule on amendment
should be parallel to the rule retained for the time of
effectiveness of the guaranty letter itself. Another view was
that the rule of variant A should be accompanied by the
proviso that "the beneficiary, as long as it has not accepted
the amendment, may rely on the terms of the unamended
guaranty letter". That view was based on the consideration
that a beneficiary should not be bound without acceptance.

96. Yet another view, based on the same consideration,
was to require in each case an express acknowledgement
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by the beneficiary, as provided for in variant C. Consid
eration should be given to including in the uniform law
the principle, as found in draft article IO(e) of the pro
posed revision of the VCP, that an amendment would be
come effective only with the agreement of all parties
bound by the undertaking, namely the issuer, the benefici
ary and any confirmer. As regards the confirmer, it was,
however, questioned whether its acceptance should be a
condition of the effectiveness of an amendment as be
tween the guarantor and the beneficiary.

97. Yet another view was that it might not be appropriate
to include a general provision to the effect that notice of
acceptance would need to be given by the beneficiary. It
was observed that in practice the vast majority of amend
ments were made at the request of the beneficiary and very
often consisted of an extension of the period of validity.
Some other amendments related, for example, to the place
or the currency of payment and were also often made at the
request of the beneficiary. Where an amendment was based
on a request by the beneficiary presented to the guarantor
either directly or indirectly through the principal, the con
sent of the beneficiary should be presumed. It was stated in
response that the time of effectiveness should not be made
dependent on such uncertain and not easily verifiable cri
teria as whether the amendment originated from a request
by the beneficiary and whether the amendment was in full
conformity with that request.

98. Yet another view was that the rule expressed in vari
ant A should apply to those situations where the amend
ment was in favour of the beneficiary while variant C
should be retained only for the very few cases where the
amendment was detrimental to the beneficiary. In response,
it was recalled that the Working Group at a previous ses
sion had examined a proposal to prepare a dual set of rules
depending on whether a given amendment was beneficial
or detrimental to the beneficiary. As had been felt then,
rules that involved subjective judgements were not easy to
administer and did not provide the certainty required in
practice. As an example, it was stated that it might be dif
ficult to decide whether a change in the place or currency
of payment would be favourable to the beneficiary.

99. In the light of the foregoing considerations, the Work
ing Group searched for a solution that would provide cer
tainty without compromising the beneficiary's interests,
taking into account the fact that beneficiaries tended to
remain silent in cases where amendments had been initiated
by them or were otherwise in their favour. The Working
Group focused its attention on the following two proposals.

100. The first proposal was to take variant B with the
following modified proviso: "unless the guarantor receives
a notice of rejection by the beneficiary within [10] business
days". The second proposal was to take variant A for all
those amendments that concerned an extension of the va
lidity period of the guaranty letter and to take variant C for
all other amendments.

101. In support of the first proposal, it was stated that it
constituted a uniform rule for all types of amendment and
provided a clear answer, for example, in the mixed case of
an amendment that provided for an extension of the valid-

ity period and contained another modification as well. In
support of the second proposal, it was stated that, unlike
the first proposal, it implied or presumed acceptance by the
beneficiary only in cases where the amendment was with
out doubt to its advantage. As to the query concerning the
case of a mixed amendment, a clear answer could be ob
tained by refining the proposal so as to apply variant A to
those cases where the amendment consisted solely of an
extension of the validity period.

102. After discussion, the Working Group requested the
Secretariat to prepare alternative draft provisions corre
sponding to the two proposals for further consideration at
a later session.

Paragraph (3)

103. Divergent views were expressed as to the appropri
ateness of retaining paragraph (3), which addressed the re
lationship between the guarantor and the principal that was
independent from the relationship established between the
guarantor and the beneficiary. Doubts were expressed as to
the need for including a provision in the uniform law to the
sole effect of reminding the guarantor of its obligations to
the principal in the context of an amendment of the guar
anty letter. It was also noted that the provision did not
provide for any sanction for failure to give notice under
variant Z. It was further stated that it would not be appro
priate for the uniform law to cover only a limited aspect of
the relationship between the guarantor and the principal.

104. A contrary view was that the indirect link between
the two relationships needed to be reflected in the uniform
law. Support was expressed in favour of variant Y since it
accurately reflected the indirect link between the two rela
tionships and the fact that the amendment might affect the
final obligation of reimbursement owed by the principal to
the guarantor. Support was also expressed in favour of
variant Z as it would add an element of certainty to the
practice of amendments. The view was also expressed that
both variants should be combined.

105. After discussion, the Working Group was agreed
that variants Y and Z would be retained between square
brackets for further consideration at a later session, when it
would be clearer to what extent the uniform law would
contain provisions concerning the relationship between the
guarantor and the principal.

Article 9. Transfer of rights; assignment of proceeds

106. The text of draft article 9 as considered by the
Working Group was as follows:

"(I) The beneficiary may not transfer its right to make
a demand for payment under the guaranty letter,

Variant A: unless so authorized by the guarantor [,
either in the guaranty letter or by separate consent in any
form referred to in paragraph (1) of article 7].

Variant B: except where the guaranty letter was giv
en for the purpose of securing the beneficiary against the
non-performance of certain obligations by the principal
and the right to claim performance from the principal has
passed from the beneficiary to the intended transferee.
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"(2) However, the beneficiary may assign to another
person any proceeds to which it may be entitled under
the guaranty letter. If the guarantor has notice of the
assignment, only payment to the assignee discharges the
guarantor from its liability towards the beneficiary."

107. It was noted that the draft article drew a distinction
between the transfer of the rights to demand payment under
the guaranty letter and the assignment of any proceeds that
might be forthcoming by way of payment of the guaranty
letter. It was recalled that that distinction had been agreed
upon by the Working Group at an earlier session and that
it was also drawn in the UCP and the draft URDG.

Paragraph (1)

108. It was noted that variant A limited the transferability
of the right to demand payment under the guaranty letter to
the case where the guarantor authorized such transfer,
while variant B limited the right of transfer to those cases
where the secured creditor under the underlying relation
ship changed, whether by assignment of the underlying
contract or by operation of law. While variant B was said
to have the advantage of providing certainty about the ef
fect of such a change on the relationship between the ben
eficiary and the guarantor (by indirectly rejecting the no
tion of an automatic termination of the guaranty letter or of
an automatic transfer of the beneficiary's rights), it was
generally viewed as undermining the independent nature of
the guaranty letter and as being contrary to the interest of
the guarantor who did not want to be faced with an un
known and possibly unreliable beneficiary.

109. The Working Group thus agreed with the idea under
lying variant A that a transfer of the right to demand pay
ment under the guaranty letter should not be binding on the
guarantor unless the guarantor had consented to the transfer.
Various questions were raised as regards the concept of
transfer and its authorization as embodied in variant A.

110. It was asked, for example, what sanction would ap
ply in the case where a transfer had taken place without
prior authorization by the guarantor and whether an unau
thorized transfer might affect the validity of the undertak
ing. In response, it was stated that, for the purpose of the
uniform law, an unauthorized transfer would be deemed
not to have taken place and would not have any impact on
the validity of the undertaking under the uniform law.

Ill. Another question was whether the necessary authori
zation had to be given before the transfer or whether it
might be given at a later time, for example, until payment
would be demanded from the guarantor. In the latter case,
the guarantor would in effect have an option, by deciding
on whether or not to consent to the transfer, to select be
tween the (original) beneficiary and the (intended) trans
feree as the person entitled to demand and receive pay
ment. It was agreed that the question should be clearly
answered in the uniform law, probably in favour of a con
sent to be given prior to transfer.

112. In this connection, it was stated that while the current
wording of variant A suggested that the transfer would be
authorized by the guarantor and effected by the beneficiary,

the practice of stand-by letters of credit was different. Stand
by letters of credit were often designated as transferable and,
under the proposed revision of the UCP ("UCP 500"), the
actual transfer could only be effected by the issuing bank
itself or by an entity referred to as the transferring bank, ei
ther by re-issuing or by amending the stand-by letter of
credit. Moreover, stand-by letters of credit frequently were
transferable more than once and therefore did not meet the
requirement contained in article 54 (e) of the UCP that trans
ferable credits be transferable once only. A suggestion was
made that specific wording should be included in the text of
variant A to reflect that practice. Referring to guaranty let
ters, some representatives pointed out that it would be help
ful to establish a rule stating that a guaranty letter should be
transferable only once.

113. Yet another question was whether a transfer needed
to relate to the whole amount or whether a partial transfer
was allowed. It was noted that this and other questions
were addressed in detail in article 54 of the UCP and in
even greater detail in the proposed revision of the UCP. It
was suggested that at least some of the questions addressed
in the UCP might usefully also be dealt with in the uniform
law.

114. After discussion, it was agreed to retain the sub
stance of variant A and to request the Secretariat to prepare
draft provisions on those additional questions that might
usefully be dealt with in the uniform law, taking into ac
count the difference in legal character of a law and of
operational rules such as the UCP.

Paragraph (2)

115. The Working Group was agreed that the first sen
tence served a useful purpose in that it established a clear
distinction between the transfer of the right to make a de
mand for payment and the mere assignment of proceeds
under a guaranty letter.

116. Divergent views were expressed as regards the sec
ond sentence. One view was that the provision should be
deleted as unnecessary; the uniform law should not attempt
to regulate such matters as the effect of payment, which
would be addressed by the relevant provisions of the law
applicable to the discharge of obligations.

117. Another view was that the provision was useful in
that it relieved the guarantor from the need to examine the
validity of the assignment. The provision did not attempt to
unify the disparate national laws on assignment, for exam
ple, by making notice to the guarantor a requirement of
validity of the assignment. It rather limited itself to ad
dressing the effect of an assignment known to the guaran
tor by providing that payment should be effected to the
assignee and that such payment discharged the guarantor's
liability towards the beneficiary. It was suggested that the
second sentence should be maintained without the word
"only" and with additional wording to the effect that it was
subject to the provisions on set-off in article 20.

118. Yet another view was that the reality was more com
plex than suggested in the draft provision and that the sec
ond sentence should be rephrased to take into account such
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questions as what would be the obligations of the guarantor
regarding payment upon receipt of several assignment no
tices exceeding the amount of the guaranty letter. In this
connection, it was suggested that, for practical reasons, the
provision should not focus on the assignment between the
beneficiary and the assignee but on an acknowledgement
by the guarantor that would lay down how to proceed when
payment is demanded.

119. After discussion, the Working Group requested the
Secretariat to prepare draft provisions reflecting the above
stated views for consideration at a later session.

Article 10. Cessation of effectiveness of guaranty letter

120. The text of draft article 10 as considered by the
Working Group was as follows:

"The guaranty letter ceases to be effective, irrespective
of whether [the instrument] [any document embodying
it] is returned to the guarantor, when:

(a) the guarantor receives from the beneficiary a
statement of release from liability [in any form referred
to in paragraph (1) of article 7];

(b) the beneficiary and the guarantor agree on the
termination of the guaranty letter;

(c) the guarantor pays the maximum amount stated
in the guaranty letter or, if that amount has been reduced
according to an express provision in the guaranty letter
[for reduction by a specified or determinable amount on
a specified date or upon presentation to the guarantor of
a document specified for this purpose in the guaranty
letter], the remaining balance;

or

(d) the validity period of the guaranty letter expires
in accordance with the provisions of article 11."

Chapeau

121. There was general support for the retention of the
rule in the opening words that the non-return of the guar
anty instrument was irrelevant to the cessation of the effec
tiveness of the guaranty letter. The rule was considered
useful because there still were a limited number of jurisdic
tions in which the expiry date appearing in a guarantee was
considered to be a mere indication of the expected time for
the completion of the underlying transaction and, accord
ingly, of the expected duration of the guarantee, rather than
the point of time at which the guarantee could definitely be
considered as losing its effectiveness. It was also pointed
out that in some jurisdictions a distinction was made be
tween the expiry date of the guarantee, before which the
default covered by the guarantee had to occur in order for
a demand for payment to be in order, and the prescription
period under the applicable law for the making of a de
mand for payment under the guarantee.

122. A number of suggestions and views were expressed
as to the exact formulation of that rule. One suggestion was
that the rule should be patterned on draft article 24 of the
URDG and, for the purposes of emphasis, placed in a sepa
rate provision. Another suggestion was that the matter
might be limited to the expiry of the guaranty letter and

therefore dealt with in article 11. Differing views were
expressed as to whether, in the context of the return of the
guaranty letter, reference should be made to the return of
"the instrument" or of "any document embodying" the
guaranty letter. The view was also expressed that the pro
visions of the uniform law, and in particular this provision,
should indicate clearly whether they were of a mandatory
or non-mandatory character. As to the latter comment, it
was generally felt that the parties should be permitted to
vary by agreement the rule on the effect of non-return of
the instrument.

123. In the discussion of the rule on return of the instru
ment, reference was made to the dangers associated with
the presence of instruments whose effectiveness has
ceased. In particular, a concern was expressed that such
instruments could, by giving the impression that they con
tinued to represent a right to demand payment, serve
fraudulent purposes. In order to counter that danger, it was
proposed that the uniform law should, completely apart
from the the question of the cause of cessation of effective
ness, require the return of the ineffective guaranty instru
ment by the person in possession of it. Reservations were
expressed to that proposal on the ground that, once the
events specified in subparagraphs (a), (b), (c) or (d) had
occurred, there existed no longer a payment obligation
under the guaranty letter. Moreover, the inclusion of such
a requirement would be inconsistent with the rule on the
irrelevance of the non-return of the guaranty letter since it
would lend credibility to the notion that legal consequences
were in fact attached to non-return of the instrument. A
concern was also expressed that such a requirement would
result in uncertainty as to the legal consequences of a fail
ure to return the instrument. In response to the latter con
cern, it was suggested that a failure to return the instrument
would, under general contract law, leave the party in pos
session responsible for the damages resulting from the non
return of the instrument.

124. As to the remaining language in the chapeau, a
question was raised as to the precise meaning of the words
"ceases to be effective". A suggestion in the same vein was
that particular care needed to be taken to ensure that the
terminology used in article 10 did not conflict with that
used in article 7.

Subparagraphs (a) and (b)

125. The Working Group agreed to retain subparagraph
(a) in its present form, including the reference to formal re
quirements for the statement of release. It was observed that
the present formulation of subparagraph (b), as well as of
subparagraph (a), did not take account of the fact that, in
particular in the case of a transferable stand-by letter of
credit, there might be more than one beneficiary in the life of
a guaranty letter due to successive transfers. Furthermore,
the simultaneous presence of more than one beneficiary
could result under a stand-by letter of credit that provided
for a splitting of the payment between two or more benefi
ciaries. It was suggested that, in order to take account of the
possibility of multiple beneficiaries, a term such as the "cur
rent beneficiary" might be used. It was also suggested that
the problem might be dealt with by a rule of interpretation in
conjunction with the provisions on transfer.
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126. A question was raised as to whether subparagraph
(b) should be more precise as to the form of the termination
agreement between the beneficiary and the guarantor by
including the same type of reference to formal require
ments as was contained in subparagraph (a). In favour of
the addition of such language, it was stated that the guar
antor needed to have the termination in writing, in particu
lar when the termination would result, as was often the
case, in a reduction of the guarantor's security interest in
the principal's assets. In favour of the existing text, it was
stated that there was an advantage to having fewer formal
requirements for the termination than for the establishment
of a guaranty letter. For example, under the present text,
the parties could agree orally to terminate the guaranty
letter by way of the return of the instrument, with no
additional formalities. After deliberation, the Working
Group decided to add provisionally a reference to formal
requirements similar to the one contained in subparagraph
(a) and to review the question at a later stage.

Subparagraph (c)

127. The Working Group agreed with the basic premise of
subparagraph (c), in particular that cessation of the effec
tiveness of the guaranty letter should result when the guar
antor had paid the amount available under the guaranty let
ter. At the same time, there was a widely held view that
subparagraph (c) needed to be refined or elaborated. This
view was based on the perception that the simple reference
to payment by the guarantor of "the maximum amount
stated in the guaranty letter" did not take adequate account
of a previous partial payment and particular characteristics
of some types of transactions, in particular certain types of
stand-by letter of credit transactions, thereby causing
anomalous results in those transactions. For example, in the
case of a stand-by letter of credit that did not envisage partial
drawings, if the single drawing permitted to the beneficiary
was for less than the maximum amount, subparagraph (c)
would not operate to terminate effectiveness.

128. It was suggested that the present formulation of
subparagraph (c) was, for similar reasons, incapable of
dealing with stand-by letters of credit that operated on a
revolving basis. Such "revolving credits", which were
based on commercial credit practice, provided, under the
same credit, for a series of periods in which drawings up to
a specified maximum amount were permitted, with a maxi
mum cumulative amount. The rationale behind this practice
was to provide coverage for a series of transactions without
the need for repeated issuances of stand-by letters of credit.
Such arrangements varied as to whether the unused draw
ing capacity from one subperiod could be carried over to
the next subperiod, or whether, in such cases. the cumula
tive amount of the credit would be reduced by the unused
amount. It was also suggested that some elaboration was
needed in order to take account of the practice used by
some issuers, at the point when a stand-by letter of credit
had been drawn down, of amending the credit so as to
increase the amount. As in the case of revolving credits,
this practice was intended to avoid multiple issuances of
credits.

129. A number of suggestions of a drafting nature were
made with a view to dealing with the above problems. One

suggestion was to refer to the guaranty letter as not having
been "renewed or renewable" or to include some other spe
cific language to cover the cessation of effectiveness in
special cases such as revolving credits. Another suggestion
was to delete the word "maximum". Yet another suggestion
was to refer simply to the payment of the maximum
amount "available" under the guaranty letter. A further
suggestion was to refer to the cessation of effectiveness
when the "stipulated amount is paid".

130. As to the reference in subparagraph (c) to clauses in
the guaranty letter for the reduction of the amount, a view
was expressed that the uniform law should present, either
in article 2 or, perhaps, in article 10, a more elaborate pro
vision on the reduction of the amount of the guaranty letter.
It was stated that reduction clauses were often character
ized by an insufficient degree of detail or clarity and that,
as a result, such clauses gave rise to a high number of
disputes. Support for that view was limited on the ground
that the problem was less likely to arise under the uniform
law since clauses on reduction mechanisms in instruments
falling within the scope of the uniform law would operate
on a documentary basis and that therefore no additional
language in the uniform law was necessary. Another objec
tion to the inclusion of additional details on reduction
clauses was the difficulty of assigning legal consequences
to the failure to comply with requirements that would be
set forth in the uniform law as to reduction mechanisms. In
response to that objection, it was stated that the uniform
law could provide that, in cases of non-compliance, the
reduction provision would be stripped of its effect, and the
guarantor would be justified in paying the entire amount.

131. The view was expressed that subparagraph (c)
should refer to payment in a specified currency, in view of
the risks posed by exchange rate fluctuations.

132. After deliberation, it was decided to request the Sec
retariat to review the precise formulation of subparagraph
(c) with a view to reflecting the deliberations 'of the Work
ing Group.

Subparagraph (d)

133. The Working Group adopted subparagraph (d) un
changed.

Article 11. Expiry

134. The text of draft article 11 as considered by the
Working Group was as follows:

"(1) The validity period of the guaranty letter expires:

(a) at the expiry date [, which may be a specified
calendar date or the last day of a fixed period of time
stipulated in the guaranty letter];

(b) if expiry depends according to the guaranty letter
on the occurrence of an event, when the guarantor re
ceives confirmation that the event has occurred by pres
entation of the document specified for that purpose in the
guaranty letter [or, if no such document is specified, a
statement of the beneficiary or other conclusive evidence
of the occurrence of the event].
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"(2) If the guaranty letter states neither an expiry date
nor an expiry event or if a stated expiry event has not yet
been established, the validity period expires [five] years
after the establishment of the guaranty letter, unless the
parties agree on an extension of the validity period."

Paragraph (1)

Subparagraph (a)

135. Wide support was expressed for the retention of
the draft subparagraph, including the text between square
brackets.

136. A concern was expressed regarding the situation
where a counter-guaranty letter carried the same expiry
date as the guaranty letter issued by the beneficiary of the
counter-guaranty letter. While recognition of the independ
ent nature of the two undertakings would normally lead to
the conclusion that there could exist no link between the
validity periods of the two instruments, it was suggested
that the difficulties that were likely to arise in practice
might call for a specific rule. Where a demand for payment
was presented under the guaranty letter on the last day of
the validity period of the guaranty letter, it would be im
possible for the guarantor, in most instances, to present a
demand to the counter-guarantor before the counter-guar
anty letter had expired.

137. A view was expressed that, in this case, the guaran
tor had the possibility to make a conditional demand for
payment under the counter-guaranty letter on the last day
of validity of the counter-guaranty letter. That view was
objected to on the ground that, in some jurisdictions, such
a conditional or preventive call would be regarded as un
founded or abusive. Some support was given to the sugges
tion that the uniform law should provide for a limited ex
tension of the validity period of the counter-guaranty letter
beyond the expiry of the validity period of the guaranty
letter; that extension, referred to as a period of grace,
should be limited to the two or three days that would be
necessary for the guarantor to present its demand to the
counter-guarantor.

138. The contrary view was that the situation where the
two instruments had the same date of expiry would be a
consequence of an error or careless drafting and that it
would not justify an exception to the principle of independ
ence of the undertakings. After discussion, the Working
Group was agreed that no exception should be made to the
independent character of the guaranty letter.

139. In connection with the above discussion, the Work
ing Group decided that a definition of the counter-guaranty
letter should be included in the uniform law to make it
clear that the counter-guaranty letter was as independent as
any other guaranty letter and that it was not to be confused
with any underlying obligation that might arise from an
inter-bank indemnity or reimbursement agreement.

140. A suggestion was made to include in article 11 a pro
vision to the effect that, should the validity period of the
guaranty letter expire on a holiday, the validity period would
be extended to the following business day. The Secretariat
was requested to prepare a draft provision implementing that
suggestion for consideration at a later session.

Subparagraph (b)

141. It was observed that, in subparagraphs (a) and (b),
expiry through the passage of time and expiry upon the
occurrence of an event were presented strictly as alternatives.
It was pointed out, however, that in practice often a combined
approach was used in that the guaranty letter contained an
expiry date, but at the same time provided for expiry prior to
that date upon the occurrence of a specified event. In order to
accommodate that practice, it was suggested that the uniform
law should reflect the possibil ity ofcombining the approaches
contained in subparagraphs (a) and (b).

142. The view was expressed that the notion embodied in
subparagraph (b) of an expiry of a guaranty letter upon the
occurrence of an event was inappropriate. According to
that view, the notion of expiry of the guaranty. letter was
properly linked to the passage of time, rather than to the
occurrence of an event. The appropriate place for dealing
with the issues raised in subparagraph (b) was said to be in
subparagraph (a) or (b) of article 10, which dealt with the
termination of the effectiveness of the guaranty letter. For
example, it was suggested that the statement by the benefi
ciary referred to in subparagraph (b) might be considered
to fall into the category of a release by the beneficiary as
provided for in article 1O(a). Along the same lines, it was
suggested that the reference in subparagraph (b) to the
occurrence of an event, aside from raising the danger of
non-documentary conditions, was superfluous since, in a
documentary instrument, it was not the occurrence of an
event that was critical, but the presentation of a document.
In response to the latter point, it was pointed out that the
documentary guaranty letter would nevertheless refer to the
occurrence of an event, albeit one the occurrence of which
would be conclusively evidenced by a document.

143. Some of the same issues were raised in the discus
sion of whether to retain the text in square brackets, which
indicated that, when the guaranty letter failed to specify the
document to be submitted, the occurrence of the expiry
event could be evidenced either by a statement from the
beneficiary or by some other conclusive evidence. In par
ticular, it was suggested that the retention of the language
in question, which raised the spectre of non-documentary
conditions, was inconsistent with the decision that the fo
cus of the uniform law should be on instruments that bore
only documentary conditions. The view was expressed that,
were the language to be retained, its applicability to stand
by letters of credit would have to be specifically excluded.

144. Support was expressed for retention of the language
in question on the ground that practice showed a significant
degree of use, in guarantees as well as in stand-by letters
of credit, of expiry-event clauses that did not specify the
presentation of a particular document. It was suggested
that, in the face of that practice, not recognizing such
clauses in the uniform law would create uncertainty as to
the law applicable to a significant number of instruments.
It was further suggested that recognition of such a practice
would not be inconsistent with a focus in the uniform law
on documentary undertakings because non-documentary
conditions relating to expiry could be distinguished from
non-documentary conditions relating to payment. That dis
tinction did not receive universal support, however, as it
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was pointed out that the presence of a non-documentary
condition as to expiry could force the guarantor to engage
in an investigation of some sort.

145. A number of points were made and differing views
expressed with regard to the proposition that a statement
from the beneficiary or some other conclusive evidence as
to the occurrence of the expiry event could be relied upon
by the guarantor when no document was specified. It was
suggested that, since it could be assumed that the issuance
of such a statement would not be in the interest of the
beneficiary, the reference to the beneficiary's statement
was of limited value. It was also suggested that entrusting
the beneficiary with the decision as to the expiry of the
guaranty letter in such a manner would raise the possibility
of a fraudulent call by a beneficiary that, rather than issuing
the statement after the occurrence of the expiry event,
made a demand for payment. In response to those observa
tions, it was pointed out that, precisely because the expiry
of the guaranty letter was not in the beneficiary's interest,
the beneficiary's statement could be considered the most
reliable evidence of the occurrence of the expiry event.

146. Reference was also made to the use in practice of
guarantees which provided that evidence of the occurrence
of the expiry event was to be provided by the principal. The
Working Group was informed that such guarantees rar:ly
raised any difficulties, if for no other reason than ~hat pnn
cipals were typically not in a position to present eVidence of
the occurrence of the event (e.g., completion of construc
tion) prior to the expiry date specified in. the guarantee.. It
was noted that subparagraph (b), in particular through Its
reference to "other conclusive evidence", opened the door to
the presentation by the principal of eviden~e of the.occur
rence of the expiry event. However, confemng the nght ~n
the principal to trigger the expiry of the guaranty letter m
such a fashion was questioned on the ground that, at least
from the standpoint of the beneficiary, it would diminish. the
value of the guaranty letter as an independent undertak1Og.

147. The Working Group went on to note that the words
"conclusive evidence" were not meant to refer to clauses
containing similar wording that were used in some settings
to identify documents that parties agreed would be suffi
cient proof of the occurrence of an event. As to whether the
use of those words was appropriate, the view was e~

pressed that they were unacceptable on t~e ground that It
might suggest that the proper role of the Issuer of a guar
anty letter went beyond the mere checking of documents
for facial compliance. However, support was e.xpres~ed for
the retention of the reference to other conclUSive eVidence
that satisfied the guarantor, on the ground that it afforded
a necessary degree of protection to the principal.

148. After deliberation, the Working Group de~id~d,
pending further review, to retai~ sUbparagr~ph (b) m Its
present form, including the cont1Oued retentIOn I~. square
brackets of the reference to non-documentary provISIons on
expiry events.

Paragraph (2)

149. There was general agreement with the basic propo
sition of paragraph (2), namel~ that the u.ni.form law should
provide for a maximum penod of validity for guaranty

letters that do not state an expiry date, in particular because
a rule on this issue was considered necessary to provide
legal certainty. No objections were raised to setting that
period at five years.

ISO. Several observations were made as to the precise
formulation of the rule. One observation was that it was
imperative that the rule should not be cast in terms of a
prescription period, as this might preclude renunciation
prior to the expiry of the five-year period. Another obser
vation was that the reference to the extension of the validity
period by the agreement of the parties would have to be
aligned with the text that would finally be agreed upon for
amendment of the guaranty letter, in particular under article
8(2). A further observation was that, by making reference
to the occurrence of an expiry event, paragraph (2) raised
the same issue of non-documentary conditions that had
been discussed in connection with paragraph (l)(b).

15t. The attention of the Working Group was drawn to
the fact that there were cases in which the parties intended
that a guarantee should be of indefinite duration, and that
such arrangements were sometimes used in response to ad
ministrative requirements, for example, when the benefici
ary was a State involved in a transaction of indefinite du
ration. Reference was also made to instruments containing
"evergreen clauses", which provided, upon expiry, for the
repeated, automatic extension of the period of validity, an
indefinite number of times, with the possibility of termina
tion upon notice. Such instruments were distinguished,
however, from guarantees that contained no expiry provi
sion or that expressly referred to indefinite validity.

152. There was support for the view that a degree of flex
ibility needed to be injected into the present formulation so
as to accommodate cases in which it was the intent of the
parties to establish an indefinite validity period. The Wor~

ing Group noted that various approaches were found m
legal systems as to the question of indefini~e.dur~tion o~ a
guarantee, with some legal systems permltt10g 10definIte
validity on the basis of silence in the guarantee on the
question of expiry, and other.s requ.ir~ng ~n express clause
in the guarantee as to indefimte validity; It was stated t~at,

should any of these approaches be taken, an exceptIOn
would need to be made for stand-by letters of credit. A
consensus was reached that the uniform law should follow
the latter approach, namely, that the five-year limit in par~

graph (2) would apply, unless otherwise expressly .stated m
the guaranty letter. It was observed, at the sam~ time,. that
the proposition that a party coul~ n?t be boun~ 10defimtely
without the possibility of renunciatIOn was umversally rec
ognized and that the modification o~ par~gr~ph (2) should
not be seen as supervening that baSIC pnnclple.

Chapter IV. Rights, obligations and defences

Article 12. Determination of rights and obligations

153. The text of draft article 12 as considered by the
Working Group was as follows:

"Subject to the provisions of this Law, the rights and
obligations of the parties are determined by the terms
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[and conditions] set forth in the guaranty letter, including
any rules, [general] conditions or usages referred to
therein."

154. The Working Group noted that the word "general"
had been added to the text adopted at the fourteenth session
(NCN.9/342, para. 48) with a view to distinguishing more
clearly between the conditions incorporated into the guar
anty letter by way of reference and the individual condi
tions set forth in the guaranty letter, mentioned earlier in
the text of this article.

155. A concern was expressed that the opening words of
the article, at least in the French language version, might be
interpreted as conferring a mandatory character on the pro
visions of the uniform law. In response, it was stated that
those opening words were not intended to take a stand as
to the mandatory character of the provisions of the uniform
law. The wording as found in the English language version
had been used in previous international instruments and
was commonly interpreted as meaning that, where the uni
form law contained provisions of a mandatory nature that
would conflict with the stipulations of an individual agree
ment, those mandatory provisions would be applicable
notwithstanding the contrary stipulations of the agreement.
Similarly, the suppletive provisions of the uniform law
would apply in the absence of an agreement by the parties
on the matters regulated by those provisions. It was agreed
that the text, in its various language versions, should be
reviewed so as to prevent any misinterpretation.

156. As regards the extent to which commercial usage
might govern the rights and obligations under a guaranty
letter, the Working Group noted that the current draft only
mentioned the usages that were referred to in the text of the
guaranty letter. The view was expressed that rules and
usages commonly used in international commercial prac
tice, in so far as they did not conflict with mandatory pro
visions of the uniform law, should also be made applicable
to the guaranty letter through article 12 even if they were
not referred to in the guaranty letter.

157. The Working Group recalled that the question of the
relevance of international usages had been discussed at the
fourteenth session on the basis of the following variant of
what was then article 6(1):

"Subject to the provisions of this Law [and of any other
applicable law], the rights and obligations of the parties
are determined by the terms and conditions set forth in
the guaranty letter, including any rules, conditions or
usages referred to therein [, and, unless otherwise stipu
lated, any international usage of which the parties knew
or ought to have known and which is widely known to,
and regularly observed by, parties to guaranty or credit
transactions]."

158. At the fourteenth session, divergent views had been
expressed in respect of the bracketed reference to interna
tional usage at the end of the paragraph. One view had
been that the wording should be retained since it would
accommodate those jurisdictions that gave effect to the
UCP or the Incoterms even if not referred to in the guar
anty letter and since relevant international usages provided
a useful or even necessary source for determining the rights

and obligations of the parties and for interpreting the terms
and conditions of the guaranty letter. The prevailing view,
however, had been that the reference to international
usages should not be retained since it created uncertainty
and might provide a trap to unwary parties (NCN.9/342,
para. 47).

159. The Working Group resumed its discussion of the
issue. The proponents of the divergent views advanced the
following reasons, in addition to those presented at the
fourteenth session. In support of requiring a reference in
the guaranty letter, it was stated that usage and practice
were of little significance once a law was enacted that itself
was built on prevailing usage or practice. Moreover, it
would seem to be unjustified to impose rules of usage or
practice on parties that had not availed themselves of the
option of referring in the guaranty letter to any rules of
usage or practice.

160. In support of not requiring a reference in the guar
anty letter, it was stated that no uncertainty would result
since the only relevant international usage in the field of
bank guarantees and stand-by letters of credit were the
draft URDG and the UCP that reflected widely known and
accepted practices. Furthermore, a mention in the uniform
law of the general applicability of international usage
would merely confirm existing case law in some jurisdic
tions, while in others it would provide national courts with
the necessary guidance to address those situations where a
solution had to be found outside the stipulations of the
guaranty letter and the provisions of the uniform law. Ref
erence to international usage would therefore create unity
and certainty.

161. An intermediate view was that usages that were not
referred to in the guaranty letter might be made applicable
to the interpretation of terms and conditions used in the
guaranty letter.

162. With reference to the practices concerning an inter
national guaranty letter, it was stated that a large number of
parties might be involved that might reside in different
countries and refer to different local practices, for example,
as regards the time and modalities for payment, or the
methods used by the guarantor to decide whether a demand
for payment was proper or not. It was pointed out that
reference to practice inherently involved a degree of uncer
tainty and that, in any event, relevant practices would be
difficult to prove. In that connection, a proposal was made
to provide in the draft article that the international usage
should be "expressly" described in the guaranty letter, in
the sense that the usage should be specified. It was added
that the obligation to expressly describe the usage should
not be misinterpreted as precluding a court from referring
to well-known usages such as the UCP where no answer
was provided by the guaranty letter itself or by the uniform
law.

163. The Working Group then considered the legal value
of usages that were not mentioned in the guaranty letter in
comparison with the suppletive provisions of the uniform
law. One view was that any applicable usage not referred
to in the guaranty letter should have the same legal value
as if it were referred to in the guaranty letter and thus
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displace, or prevail over, any suppletive provision of the
uniform law. Another view was that any applicable usage
not referred to in the guaranty letter should be accorded a
lower status than any incorporated rules of usage and thus
merely supplement the suppletive rules of the uniform law.

164. After deliberation, the Working Group requested the
Secretariat to add to article 12, for consideration at a future
session, alternative wording between square brackets, tak
ing into account the above views on the relevance and legal
value of international usages not referred to in the guaranty
letter.

Article 13. Liability of guarantor

165. The text of draft article 13 as considered by the
Working Group was as follows:

"[The guarantor shall act in good faith and exercise rea
sonable care as required by good guaranty and credit
practice.] Guarantors [and instructing parties] may not
be exempted from liability for their failure to act in good
faith or for any [grossly negligent conduct] Tact or omis
sion done either with the intent to cause damage or reck
lessly and with the knowledge that damage would prob
ably result]."

First sentence

166. Comments were made about several components of
the standard of care set forth in the first sentence. As re
gards the reference to "good faith", it was observed that, in
understanding that reference, the distinction had to be kept
in mind between the contractual freedom of the parties to
define the performance expected from the guarantor and
the execution of that performance in good faith by the
guarantor. It was also suggested that, from a practical
standpoint, it would in some cases be difficult to determine
what constituted good faith conduct on the part of the
guarantor because of conflicting interests of the principal
and the beneficiary.

167. It was noted that the duty to exercise reasonable care
set forth in the first sentence of article 13 was reflective of
draft article 15 of the URDG and, as regards the examina
tion of documents for facial conformity with the terms of
a documentary credit, of article 15 of the UCP. A question
was raised as to the relationship between that type of duty
to exercise reasonable care in the examination of docu
ments and the notion of exemption of responsibility for the
genuineness or legal effect of documents, as that notion
was embodied in article 17 of the UCP. It was suggested
that the mainstream view on this question was that the
scope of the documentary examination was limited to as
certaining, with reasonable care, the conformity of docu
ments with the documentary requirements set forth in the
letter of credit.

168. It was reported that in many instances guarantors
had, due to the business needs of principals, little choice
but to incorporate terms and conditions into guarantees that
were not of their own choosing and that this needed to be
taken into account when considering the notion of reason
able care on the part of the guarantor. Reference was also

made to different approaches to the taking up of and pay
ment against documents. It was said that letters of credit
tended to be more uniform in defining clearly the docu
ments .to be presented and in requiring strict documentary
comphance, whereas there was a greater tendency in guar
antee practice to define the contents of required documents
in a looser fashion since the types of documents needed for
default instruments were not yet standardized. The view
was expressed that that distinction should be kept in mind
during the preparation of the uniform law.

169. As regards the reference to "good guaranty and
credit practice", the view was expressed that the reference
was useful because it served to narrow the focus of the
reasonable care standard to the particular domain of guar
antees and stand-by letters of credit and to foster reliance
on good banking practice. However, questions were raised
as to the meaning and necessity of such a reference, in
particular because of a concern that it was vague and might
give rise to the same type of uncertainty that had been
dicussed in connection with the reference in article 12 to
"usages". In particular, it was pointed out that the defini
tion of good guaranty and credit practice might differ de
pending upon the type of instrument in question as well as
on the local law and practice. A suggestion was made that
the reference to good guaranty and credit practice might be
deleted, bearing in mind that, even in the absence of such
a reference, courts would look to practice in order to meas
ure the sufficiency of the guarantor's conduct. Another
proposal was that an adequate level of certainty could be
achieved by referring instead to the guarantor's duty to
exercise reasonable care "in the discharge of its obligations
under the guaranty letter".

Second sentence

170. Differing views were expressed as to whether the
uniform law should permit guarantors to exempt them
selves from liability for failure to act in good faith or to
exercise reasonable care. One view was that article 13,
which permitted exemptions for conduct in good faith not
amounting to gross negligence, should be modified so that
no exemptions at all would be permitted. In support of that
view, it was stated that permitting exemptions for simple
negligence would create an imbalance of the obligations of
the parties and an opportunity for a strong party to dictate
terms unfavourable to another party, particularly when one
of the parties was not habitually involved in international
trade. In particular, it was suggested that the interests of the
principal would not receive adequate protection if there
was room under the uniform law for the guarantor to act in
other than a prudent manner. It was added that a certain
limitation of liability might nevertheless be achieved by a
narrow description of the guarantor's obligations under the
guaranty letter or by a restriction of liability to foreseeable
damages.

171. The other view, however, was that the current ap
proach in article 13 should be retained, in particular because
it preserved the contractual freedom of the parties to define
what the conduct of the guarantor should be. It was sug
gested that such an approach would be in line with the gen
eral tendency in the law to give effect to contractual exemp
tions except for grossly negligent conduct. It was also stated



312 Yearbook of the United Nations Commission on International Trade Law, 1992, Vol. XXIII

that exemptions should be permitted because the transac
tions in question typieally involved banks and commercial
parties, and not consumers. It was further suggested that
providing for exemptions benefited commerce by permitting
parties, when they so wished, to agree to a reduction in the
liability of the guarantor, thereby making possible lower
cost instruments. An intermediary view supported in princi
ple the approach in article 13 but advocated a higher stand
ard of mandatory liability in respect of the responsibilities of
the guarantor under article 16. If the rule permitting exemp
tions were to be retained, a clear preference was expressed
for the term "grossly negligent conduct" over the wording
modelled on article 8( 1) of the Hamburg Rules.

172. It was noted that the duties of a guarantor differed
depending upon the relationship in question and that the
question of the relationships to be covered by the liability
provision could be considered in the light of provisions
imposing duties on the guarantor towards different parties.
This could be seen, for example, in the VCP which estab
lished different duties on the part of the issuer to different
parties. For example, article 17 of the VCP was particu
larly relevant to the relationship between the issuer and
the principal, article 18 of the VCP to the relationship of
the issuer to both the;principal and the beneficiary, and
article 19 of the VCr' perhaps more to the relationship
with the beneficiary. It was suggested that a similar break
down could be found in the draft VRDO, as well as in the
description of a guarantor's duties set forth in general con
ditions governing a guaranty letter. It was suggested that,
because of these different duties and parties involved, con
sideration might be given to applying different liability
rules to the different relationships involved, with the
further possibility of rules for liability of the guarantor
prior to issue being distinct from rules governing liability
after issue. This would, for example, allow guarantors and
principals to agree on a lower standard than would apply
to the guarantor's relationship with the beneficiary. In fa
vour of establishing one standard to govern all relation
ships in question, reference was made to the increasing
frequency with which parties involved in undertakings of
a documentary character acted in multiple capacities, in
that banks often were in the position of beneficiaries
tendering documents, acted as instructing parties or prin
cipals, and might be regarded as account parties of con
firming banks.

173. It was noted that, while mention of the instructing
party was made in the second sentence, no such mention
appeared in the first sentence. The reason for not referring
to the instructing party in the standard of care set forth in

the first sentence for the performance of obligations under
the uniform law was that the uniform law, in its present
form, did not make any specific reference to obligations of
an instructing party. Mention of the instructing party was
made in the second sentence, however, because that
sentence established a minimum or unbreakable standard of
liability for all obligations under the guaranty letter,
irrespective of the source of those obligations. The need for
including a reference to the instructing party was
questioned on the ground that it was not the usual practice
for instructing parties to seek exemptions of the type
permitted under the second sentence. The view was
expressed, however, that including instructing parties
within the ambit of article 13 would be useful, for example,
to address the possibility that the conduct of the instructing
party might be responsible for delay in the issuance of a
guaranty letter and to cover the possible breach of other
obligations that were imposed on instructing parties by
draft articles of the VRDO or the VCP.

174. A question was raised as to the interaction of the
rule on liability set forth in article 13 with related provi
sions in the VCP and the draft VRDO, either of which
might be incorporated in the guaranty letter pursuant to
article 12. It was noted that the approach in the present
version of article 13 differed somewhat from the ap
proaches taken in those two sets of rules and, furthermore,
that the VCP and the draft VRDO differed from each other.
In the VCP, articles 17 through 20 exempted the issuer
from liability on a wide variety of points such as genuine
ness, falsification and legal effect of documents, delay or
loss in transmittal of documents, and the utilization of the
services of other banks. The draft VRDO exempted guar
antors and instructing parties as to the same types of ques
tions, but differed from the VCP in that the exemption did
not apply, according to draft article 15 of the VRDO, to
failures to act in good faith and with reasonable care.
Vnlike the draft VRDO, the VCP did not generally pre
clude exemptions in the case of negligence. Accordingly, a
guaranty letter incorporating the VRDO as currently
drafted would not be affected by article 13 of the uniform
law since the draft VRDO contained a stricter standard as
to exemption. By contrast, were a guaranty letter to be
issued subject to the VCP, article 13 would, in the case of
gross negligence, come into play to restrict the broad ex
emptions contained in the VCP.

175. After deliberation, the Working Oroup requested the
Secretariat to prepare, in the light of the above suggestions
and observations, a revised draft of article 13, including
alternative versions of a rule on exemption from liability.
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INTRODUCTION

1. At its fourteenth session, the Working Group on Inter
national Contract Practices examined draft articles 1 to 7
prepared by the Secretariat (A/CN.9/WG.IIIWP.67) and
requested the Secretariat to revise those draft articles on the
basis of the Working Group's conclusions (A/CN.9/342,
para. 10). The Working Group considered, at its fourteenth
and fifteenth sessions, the issues discussed in the note by
the Secretariat relating to amendment, transfer, expiry, and
obligations of guarantor (AlCN.9/WG.IIIWP.68) and re
quested the Secretariat to prepare a first draft of articles on
the issues discussed (A/CN.9/342, para. 11; A/CN.9/345,
para. 11). At its fifteenth session, the Working Group con
sidered also the issues discussed in notes by the Secretariat
relating to fraud and other objections to payment, injunc-

tions and other court measures (A/CN.9/WG.IIIWP.70) and
relating to conflict of laws and jurisdiction (A/CN.9/WG.I1I
WP.71) and requested the Secretariat to prepare, on the
basis of the conclusions of the Working Group, a first draft
set of articles on the issues discussed.

2. The present note has been prepared pursuant to those
requests. It presents a tentative draft of a uniform law on
international guaranty letters that contains provisions on all
of the above issues on which the Working Group requested
draft articles for its consideration. Draft articles on conflict
of laws and on court measures and jurisdiction will be pre
sented in an addendum to this note.

3. The style of presentation aims at facilitating the delib
erations and decisions of the Working Group on the vari-



314 Yearbook of the United Nations Commission on International Trade Law, 1992, Vol. XXIII

ous issues dealt with in the draft provisions. Alternative
wordings or tentative suggestions by the Secretariat are
usually placed between square brackets; some alternative
wordings that are elaborate or present different approaches
are labelled as variants. A variant may contain an element
that is interchangeable in that it may be used in connection
with another variant, depending on the Working Group's
decision on the issue dealt with in that element. Once the
Working Group has decided on an alternative wording or
part thereof, the selected wording will be reviewed by the
Secretariat for comprehensiveness and style.

4. Each draft article is followed by a list of references to
the pertinent portions of reports of the Working Group and
of notes by the Secretariat, and by remarks providing brief
explanations of the draft provision and its elements or
variants; individual paragraph numbers of the remarks are
placed as indicators (between square brackets, e.g. [3]) at
that portion of the draft provision to which the remark most
closely relates. For the sake of brevity, the remarks do not
normally repeat or refer to the relevant considerations and
conclusions of the Working Group which may be easily
gathered from the sources given in the list of references.

CHAPTER I. SPHERE OF APPLICATION

Article I. Substantive scope of application*
This Law [1] applies to international guaranty letters[2].
[3]

*Article headings are for reference purposes only and are not to be
used for purposes of interpretation.

References

NCN.9/342, paras. 14-16
NCN.9/WG.IIIWP.67, remarks on article 1

NCN.9/330, paras. 11-14, 35-57
NCN.9/WG.IIIWP.65, paras. 8-59

Remarks

1. As regards the suggested use of the term "Law", it
should be recalled that the mandate of the Working Group
is to undertake work on a uniform law, whether in the form
of a model law or in the form of a convention, and that the
Working Group agreed to decide that question of form at
a later stage. If the decision were to be in favour of the
form of a convention, adjustments would have to be made
in this and other draft provisions.

2. The term "guaranty letter" is defined in draft article 2,
and draft article 4 sets forth the conditions under which a
guaranty letter is international.

3. This draft article deals only with the substantive scope
of application, unlike the previous version that addressed
also the issue of the territorial scope of application. As was
pointed· out at the fourteenth session, the decision on that
issue depends in some respects on whether the uniform law
will eventually be adopted in the form of a convention or
in the form of a model law; in the latter case the question
could be settled by rules on conflict of laws that would

probably be included in the model law (NCN.9/342, para.
16). Accordingly, the issue of the territorial scope of appli
cation might be addressed at a later stage if the uniform law
would be adopted in the form of a convention, or if the
uniform law, adopted in the form of a model law, would
not contain any provisions on conflict of laws.

Article 2. Guaranty letter [1]

A guaranty letter [, however named or described,] is an
[express] undertaking of independent [and essentially
documentary] [2] character, given by a bank or other
institution or person (["guarantor"] ["issuer"] [3])

Variant A: at the request of its customer ("princi
pal") or on the instruction of another bank, institution or
person ("instructing party") acting at the request of that
instructing party's customer ("principal"), [4]

Variant B: ,whether or not so requested or instruc
ted by another bank, institution or person, to pay to an
other person ("beneficiary") a certain or determinable
amount of a specified currency or unit of account [or
other item of value] [or to accept or negotiate without
recourse a bill of exchange for a specified amount] [5] in
conformity with the terms of the undertaking upon
receipt of a demand

Variant X: made in the manner prescribed in the
undertaking, provided that the undertaking [indicates
that it] [6] is given for the purpose of [indemnifying the
beneficiary for the consequences of a specified contin
gency] [securing the beneficiary against the non-fulfil
ment of certain financial or other obligations by the prin
cipal or against another specified risk].

Variant Y: stating or, if so required in the undertaking,
certifying or otherwise establishing that payment is due.

References

NCN.9/342, paras. 17-21, 111-118
NCN.9/WG.IIIWP.67, remarks on article 2

NCN.9/330, paras. 15-46, 77-81
NCN.9/WG.IIIWP.65, paras. 9-52

Remarks

1. As indicated in draft article 6(a), the definition of guar
anty letter would also apply to a counter-guaranty letter and
a confirming guaranty letter. Following the approach sug
gested at the thirteenth session (NCN.9/330, para. 78),
special definitions of these two terms might later be in
cluded in the uniform law, in particular, if these terms
would be used in operative rules in the uniform law.

2. The added reference to the essentially documentary
character of the undertaking may serve as a reminder of the
unresolved problem of the treatment of non-documentary
conditions (NCN.9/342, paras. 111-118) and indicate a
possible location for a restriction of the scope of applica
tion to undertakings that are not only independent but also
essentially documentary in nature. It is submitted that the
most difficult part of the problem is to ascertain what non
documentary conditions that do not have the effect of ren
dering the undertaking to be accessory are found in practice
and how that limited category of conditions should be
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clearly defined. It may be noted that the tentative draft law
presented in this note provides, in those instances where
the problem of non-documentary conditions might be cru
cial, for the conversion of such conditions into documen
tary ones, at least in one variant of the draft provisions
(e.g., articles 7(2), lO(c), l1(1)(b) and 14).

3. The term "issuer" has been added as a possible alter
native to the term "guarantor" which, at least in some lan
guages, mightbe associated more closely with an accessory
than an independent undertaking. The term "issuer" might
also be more appropriate if the Working Group were to
decide that commercial letters of credit would be included
in the scope of the uniform law. It is submitted that the
ultimate choice might be facilitated by a review in the
drafting group of the terminology currently used in the six
official languages of the United Nations and, possibly,
other languages.

4. If variant A were to be adopted, consideration might be
given to expressing its substance in a separate paragraph
(new (2» that might, in addition, define a direct and indi
rect guaranty letter and, possibly, a guaranty letter given on
the guarantor's own behalf, e.g.,

"(2) The undertaking may be given

(a) at the request of the customer ('principal') of the
guarantor ('direct guaranty letter');

(b) on the instruction of another bank, institution or
person ('instructing party') acting at the request of the
customer ('principal') of that instructing party ('indirect
guaranty letter'); or

(c) on behalf of the guarantor itself ('guaranty letter
on guarantor's own behalf)."

5. The reference to bills of exchange has been added with
a view to accommodating the practice under stand-by let
ters of credit that the undertaking is often, and apparently
in the Far Eastern region exclusively, to accept or negotiate
a bill of exchange rather than to make actual immediate
payment.

6. Variant X, unlike variant Y, contains a reference to the
purpose of the undertaking that would help to exclude from
the definition the commercial letter of credit and other fa
cilities without guaranteeing purpose. The purpose of the
guaranty letter may also become relevant in the context of
an improper demand (under article 19); in this context,
consideration might be given to requiring, as suggested in
the wording between square brackets, that the purpose be
indicated in the guaranty letter.

Article 3. Independence of undertaking

(1) An undertaking is independent if [, according to its
terms,] [1] the payment obligation [does not depend on]
[is not subject to, or qualified by,] the existence or valid
ity of an underlying transaction [,whether or not referred
to in the undertaking,] [between the principal and the
beneficiary or between an instructing party and the guar
antor] or of any other relationship, and the guarantor
may [therefore] not invoke any defence arising from a
relationship other than its relationship with the benefici-

ary. [The independent character of an undertaking is not
affected by the fact that the guarantor, as provided in
article 17(1)(c), may raise certain objections to payment
that might be based on facts relating to any such other
relationship.] [2]

(2) (a) An undertaking is [irrebuttably] deemed to be
independent when it contains the heading "[Independent
guaranty letter] [Independent documentary promise]
[First demand guaranty letter]" and contains the same
words also in its text. [Where an undertaking is deemed
to be independent, any term or condition that would have
the effect of rendering the undertaking to be accessory
shall be treated as void.] [3]

(b) [Otherwise] [Subject to the provisions of sub
paragraph (a) of this paragraph], any characterization or
a single term found in the text of the undertaking shall
not be deemed conclusive [of whether or not the under
taking is independent] if other terms clearly weigh in
favour of the opposite result. In evaluating the terms in
their totality, the following factors may be regarded as
points weighing in favour of independence:

(i) The undertaking to pay is expressed to be "on
simple demand", "on first demand", "on de
mand", "upon receipt of a written request", "un
conditional", "irrespective of the validity or ex
istence of X-Contract", "waiving all rights of
objection and defences arising from said con
tract", "without proof of default" or is qualified
by any other words of similar import;

(ii) Payment is due upon receipt of a statement by
the beneficiary or any document by a third party,
and the guarantor is not required to verify any
fact outside its purview;

(iii) Any underlying transaction is referred to in the
undertaking only in a preamble or otherwise in a
recital of what has gone before, and not in oper
ative clauses [, provided that the text of the un
dertaking is divided in that manner];

(iv) The undertaking is stated to be subject to the
Uniform Customs and Practice for Documentary
Credits or the Uniform Rules for Demand Guar
antees of the International Chamber of Com
merce.

References

NCN.9/342, paras. 22-31
NCN.9/WG.II/WP.67, remarks on article 3

NCN.9/330, paras. 16-19
NCN.9/WG.II/WP.65, paras. 21-29

Remarks

1. The reference to the terms of the undertaking has been
placed between square brackets to invite consideration of
whether that reference is appropriate or too restrictive. The
reference might be regarded as a consequence of the view
prevailing at the fourteenth session that the rule of interpre
tation in favour of independence, as contained in variant A
of the previous version, should not be retained since it
might lead to a result not expected by the parties concerned
(NCN.9/342, para. 24). It is submitted that the latter con
cern might be overcome by the educational effect of a new
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law and, apart from that, might be raised with equal force
against the provision of an irrebuttable presumption ("safe
haven") as suggested in paragraph (2)(a).

2. The sentence between square brackets has been added
to meet the concern expressed at the fourteenth session that
the exclusion of defences in the context of the definition of
independence might be construed as providing a final an
swer to such questions as whether payment may be refused
in case of fraud or manifest abuse or whether illegality of
the underlying transaction may have an effect on the under
taking in the guaranty letter.

3. The sentence between square brackets has been added
to invite consideration of whether it is necessary to spell
out the effect of the presumption of independence and, if
so, whether the suggested wording would be appropriate.

Article 4. Internationality of guaranty letter

(1) A guaranty letter is international if:

Variant A: (a) the places of business specified in
the guaranty letter of any two of the following parties are
in different States: guarantor, beneficiary, principal [in
structing party, confirming guarantor]

Variant B: (a) any two of the guarantor, benefici
ary and principal have their place of business in different
States, provided that this fact is apparent to the guarantor
and the beneficiary either from the undertaking or from
information disclosed no later than the time of receipt of
the guaranty letter by the beneficiary [1]

[, or

(b) if the guaranty letter expressly so states].

(2) For the purposes of the preceding paragraph [2]:

(a) if a party has more than one place of business,
the place of business is that which has the closest rela
tionship to the guaranty letter; [3]

(b) if a party does not have a place of business,
reference is to be made to its habitual residence.

References

NCN.9/342, paras. 32-47
NCN.9/WG.IIIWP.67, remarks on article 4

NCN.9/330, paras. 47-57
NCN.9/WG.IIIWP.65, paras. 53-59

Remarks

1. The proviso contained in variant B is modelled on ar
ticle 1(2) of the United Nations Sales Convention, as sug
gested at the fourteenth session (NCN.9/342, para. 35) as
an alternative to the requirement of specification contained
in variant A.

2. Consideration might later be given to making the rule
of paragraph (2) applicable to all provisions of the uniform
law where the term "place of business" is used (e.g., any
future articles on conflict of laws and on court measures
and jurisdiction). If that term were eventually used in a

number of provisions, the rule contained in paragraph (2)
might appropriately be incorporated into draft article 6.

3. The criterion suggested for determining the relevant
place of business of a party that has more than one place
of business is that adopted in article 1O(a) of the United
Nations Sales Convention. It is submitted that the place of
business which has the closest relationship to the guaranty
letter is the one where the party in question takes the steps
that are typical of its involvement (i.e., where the principal
gives its instructions; where the beneficiary receives the
guaranty letter; where the guarantor undertakes its payment
obligation by issuing the guaranty letter, even if the de
mand and any accompanying documents were to be pre
sented at another place of business).

CHAPTER 11. INTERPRETATION

Article 5. Interpretation ofthis [Law] [Convention] [I]

Version for Model Law: In the interpretation of this
Law, regard is to be had to its international origin and to
the need to promote the observance of good faith [2] in
international guaranty and credit practice.

Version for Convention: In the interpretation of this
Convention, regard is to be had to its international char
acter and to the need to promote uniformity in its appli
cation and the observance of good faith in international
guaranty and stand-by letter of credit practice.

References

NCN.9/342, paras. 38-41
NCN.9/WG.IIIWP.67, remarks on article 5

NCN.9/330, paras. 77-85
NCN.9/WG.IIIWP.65, paras. 83-86

Remarks

1. As an exception to the general drafting approach used
in this tentative draft, this article is presented in two ver
sions, pending the decision of the Working Group on
whether the uniform law would be adopted in the form of
a model law or in the form of a convention.

2. It may be noted that the principle of good faith is also
embodied in some operative provisions (e.g., articles 13,
17(2) and 19). It is submitted that its inclusion in article 5
is nevertheless appropriate since that article deals with the
issue of interpretation and covers all articles.

[Article 6. Definitions and rules of interpretation [1]

For the purposes of this Law and unless otherwise indi
cated in a provision of this Law or required by the con
text:

(a) "guaranty letter" includes "counter-guaranty let
ter" and "confirming guaranty letter," and "guarantor"
includes "counter-guarantor" and "confirming guaran
tor";

(b) any reference to the terms of the guaranty letter
or the undertaking of the guarantor is to the text as orig-
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inally established in accordance with article 7 or, if later
amended in accordance with article 8, to the text in its
last amended version;

(c) where a provision of this Law refers to a possible
agreement of the parties, the parties meant are the guar
antor and the beneficiary of the guaranty letter in ques
tion and the reference is to any term of the guaranty
letter or its amendment or to any separate agreement
between the guarantor and the beneficiary.]

References

NCN.9/330, paras. 77-81

Remarks

1. This draft article has been added to indicate an appro
priate location for a possible catalogue of definitions and
rules of interpretation and to invite consideration of
whether the suggested definitions and rules of interpreta
tion would be regarded as useful. As noted at the thirteenth
session, the decision as to which individual terms should be
defined can be made only when it will be clear which is
sues are covered and which operative rules are contained in
the uniform law; one may then decide whether the defini
tions should be lumped together in provisions placed in the
first part of the uniform law or whether at least some defi
nitions should be placed in the context of the substantive
operative rules to which they primarily relate (NCN.9/330,
para. 78).

CHAPTER Ill. EFFECTIVENESS OF GUARANTY
LETTER [1]

Article 7. Establishment of guaranty letter

(1) Variant A: A guaranty letter may be established
by any means of communication that [itself] [2] provides
a record of the text of the guaranty letter.

Variant B: A guaranty letter may be issued in any
form which preserves a complete record of the informa
tion contained therein [and is authenticated as to its
source by generally accepted means or by a procedure
agreed upon by the parties].

Variant C: The guaranty letter shall be issued by a
means of communication that provides a record thereof,
including by an authenticated teletransmission or equiva
lent electronic data interchange message. [3]

(2) Variant X: The guaranty letter becomes binding
and, unless it expressly states that it is revocable, irrevo
cable, when it is issued by the guarantor [, provided that
the beneficiary does not reject it promptly upon receipt]
[4]. The guaranty letter becomes effective at that time,
unless it states a different time of effectiveness [, by
reference to a fixed date or to a determinable period of
time,] or [it expressly provides that its effectiveness is
subject to a specified condition that is determinable by
the guarantor on the basis of a document specified in the
guaranty letter] [5] [it makes its effectiveness depend on
the occurrence of a specified, uncertain future event, in
which case the guarantor may require the beneficiary to
certify that occurrence, unless the parties have agreed on

another means of establishing that occurrence or its veri
fication is within the purview of the guarantor].

Variant Y: Unless otherwise stated therein, a guar
anty letter becomes effective and irrevocable when it is
issued by the guarantor [, provided that the beneficiary
does not reject it promptly upon receipt].

References

NCN.9/342, paras. 55-75
NCN.9/WG.IIfWP.67, remarks on article 7

NCN.9/330, paras. 103-107

Remarks

1. Chapter III comprises those provisions that delimit the
"life time" of the guaranty letter by regulating its period of
effectiveness from the beginning to the end.

2. The word "itself' has been added between square
brackets to invite consideration whether that addition is
helpful to make clear that, as discussed at the fourteenth
session (NCN.9/342, para. 59), the form requirement sug
gested in this provision would not be met by the establish
ment of the guaranty letter by telephone where the conver
sation was recorded on tape since the taped record is not an
output of the chosen communication system itself. It is
submitted, however, that the addition seems unnecessary
and might adversely affect the interpretation of other legal
texts emanating from the Commission's work that use the
same wording without that addition (e.g., article 7(2) of the
UNCITRAL Model Law on International Commercial Ar
bitration).

3. Variant C essentially constitutes a combination of
variant A and the formula used in article 2(d) of the ICC
Draft Uniform Rules for Demand Guarantees (document
No. 460/470-1119 Rev.2 of 17 April 1991; hereinafter re
ferred to as "URDG"). It may be noted that the form re
quired by article 7(1) is referred to in various other draft
articles. If a number of those references were to be re
tained, consideration might be given to placing the provi
sion on form into draft article 6 in terms of a definition of
"writing" or "non-oral form".

4. The proviso envisaging possible rejection by the ben
eficiary has been retained between square brackets, as de
cided by the Working Group at its fourteenth session (N
CN.9/342, para. 67). In reconsidering the matter, the Work
ing Group may wish to take into account the following two
points. A beneficiary who is not willing to accept a guar
anty letter as issued is likely to want an amendment and
does not seem to lose anything by retaining the guaranty
letter as long as it protests about the inadequacy of the
guaranty letter to the principal or the guarantor. In the less
likely event that the beneficiary indeed wants to reject the
guaranty letter, draft article 1O(a) or (b) should provide an
appropriate way for achieving that result.

5. The reference to a specified condition that is determi
nable on the basis of a specified document is modelled on
draft article 6 URDG. The effect of such wording would be
that any non-documentary condition would be without ef
fect on the time of effectiveness and would thus be disre-
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garded; in contrast, the wording at the end of variant X
would not disregard any non-documentary condition but
convert it into a documentary one. Yet another approach is
taken by variant Y which does not distiriguish, in its pro
viso, between different types of conditions and would thus
have the effect of recognizing non-documentary conditions
of effectiveness.

Article 8. Amendment

(1) A guaranty letter may be amended in the form
agreed upon by the parties or, failing such agreement, [in
the form in which the guaranty letter was established] [1]
[in any form referred to in paragraph (1) of article 7]. [A
party may be precluded by its conduct from asserting
non-compliance with such form requirement to the ex
tent that the other party has relied on that conduct.] [2]

(2) The amendment becomes effective, unless it states
a different time of effectiveness,

Variant A: when it is issued by the guarantor [, pro
vided that the beneficiary does not reject it promptly
upon receipt].

Variant B: when it is issued by the guarantor, pro
vided that the guarantor receives notice of the acceptance
by the beneficiary within [ten] business days. [3]

Variant C: when the guarantor receives notice of the
acceptance by the beneficiary.

(3) Variant X: The provisions of paragraphs (1) and
(2) of this article do not excuse the failure of the guar
antor to obtain the consent of the principal as may be
required by the instructions of the principal or an agree
ment with the principal.

Variant Y: The provisions of paragraphs (1) and (2)
of this article do not entitle the guarantor to invoke the
amendment in support of any claim for reimbursement
against the principal if the guarantor failed to obtain the
consent of the principal as required by instructions of the
principal or an agreement between the principal and the
guarantor.

Variant Z: When issuing an amendment, the guaran
tor shall promptly dispatch a copy thereof to the principal.

References

AlCN.9/342, paras. 76-87
AlCN.9/WG.IIIWP.68, paras. 3~17

AlCN.9/330, para. 106

Remarks

1. A possible reason for requiring that the amendment be
established in the form in which the given guaranty letter
was established might be the consideration that the amend
ment modifies in part that guaranty letter. However, one
might regard such a requirement as too restrictive in prac
tice; in that respect one might favour the alternative word
ing that allows any form referred to in article 7(1) and, in
effect, only excludes purely oral communications.

2. The sentence between square brackets is modelled on
article 29 of the United Nations Sales Convention, pursuant
to a proposal made at the fourteenth session (AlCN.9/342,
para. 85).

3. While variant A embodies the concept of implied or
silent acceptance, variants Band C require express accept
ance. Variant B differs from variant C in that it does not
use the time of receipt of the notice of acceptance as the
point determining the time of effectiveness, as variant C
does, but uses for that purpose the earlier point of time of
the issuance of the amendment, subject to timely receipt of
the notice of acceptance.

Article 9. Transfer of rights; assignment of proceeds

(1) The beneficiary may not transfer its right to make
a demand for payment under the guaranty letter,

Variant A: unless so authorized by the guarantor [,
either in the guaranty letter or by separate consent in any
form referred to in paragraph (1) of article 7].

Variant B: except where the guaranty letter was
given for the purpose of securing the beneficiary against
the non-performance of certain obligations by the princi
pal and the right to claim performance from the principal
has passed from the beneficiary to the intended trans
feree. [1]

(2) However, the beneficiary may assign to another
person any proceeds to which it may be entitled under
the guaranty letter. If the guarantor has notice of the
assignment, only payment to the assignee discharges the
guarantor from its liability towards the beneficiary. [2]

References

AlCN.9/342, paras. 88-93
AlCN.9/WG.IIIWP.68, paras. 18-23

Remarks

1. Variant B is designed to implement the proposal made
at the fourteenth session (AlCN.9/342, para. 90) to limit the
right of transfer to those cases where the secured creditor
under the underlying relationship changed, whether by as
signment of the underlying contract or otherwise. While
that variant, which might be, combined with variant A,
would have the advantage of providing certainty about the
effect of such a change on the relationship between the
beneficiary and the guarantor (by indirectly rejecting the
notion of an automatic termination ,of the guaranty letter or
of an automatic transfer of the beneficiary's rights), it
might be viewed as undermining the independent nature of
the guaranty letter.

2. The second sentence of paragraph (2) does not attempt
to unify the disparate national laws on assignment, for
example, by making notice to the guarantor a requirement
of validity of the assignment. It rather limits itself to ad
dressing the effect of an assignment known to the guaran
tor by providing that payment may be effected only to the
assignee and that such payment alone discharges the guar
antor's liability under the guaranty letter.
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Article 10. Cessation of effectiveness of guaranty
letter [1]

The guaranty letter ceases to be effective, irrespective of
whether [the instrument] [any document embodying it] is
returned to the guarantor [2], when:

(a) the guarantor receives from the beneficiary a
statement of release from liability [in any form referred
to in paragraph (1) of article 7];

(b) the beneficiary and the guarantor agree on the
termination of the guaranty letter;

(c) the guarantor pays the maximum amount stated
in the guaranty letter or, if that amount has been reduced
according to an express provision in the guaranty letter
[for reduction by a specified or determinable amount on
a specified date or upon presentation to the guarantor of
a document specified for this purpose in the guaranty
letter] [3], the remaining balance;

or

(d) the validity period of the guaranty letter expires
in accordance with the provisions of article 11.

References

NCN.9/342, paras. 97-98
NCN.9/WG.II/WP.68, paras. 30-33

NCN.9/330, paras. 44-46

Remarks

1. This draft article is designed to lump together expiry
and other grounds on which the guaranty letter may be
come ineffective. Expiry of the validity period, which con
stitutes the most likely ground of ineffectiveness and re
quires regulation in detail, is dealt with in draft article 11.

2. The rule that expiry does not depend on the return to the
guarantor of the guaranty instrument, if such document ex
ists at all, is undoubtedly of considerable importance. If it
were felt that the rule should be further emphasized, consid
eration might be given to adding a separate paragraph along
the lines of draft article 24 URDG which reads:

"Where a Guarantee has terminated by payment, expiry,
cancellation or otherwise, retention of the Guarantee or
of any amendments thereto shall not preserve any rights
of the Beneficiary under the Guarantee."

3. The wording between square brackets would have the
effect of disregarding any non-documentary reduction
clause for the purposes of determining the maximum
amount available under the guaranty letter. It is submitted,
however, that any reduction based on a non-documentary
reduction clause and consented to by the beneficiary would
become relevant under subparagraphs (a) or (b) as a partial
release or termination agreement.

Article 11. Expiry

(1) The validity period of the guaranty letter expires:

(a) at the expiry date [, which may be a specified
calendar date or the last day of a fixed period of time
stipulated in the guaranty letter] [1];

(b) if expiry depends according to the guaranty letter
on the occurrence of an event, when the guarantor re
ceiv~s confirmation that the event has occurred by pres
entation of the document specified for that purpose in the
guaranty letter [or, if no such document is specified, a
statement of the beneficiary or other conclusive evidence
of the occurrence of the event] [2].

(2) If the guaranty letter states neither an expiry date
nor an expiry event or if a stated expiry event has not yet
been established, the validity period expires [five] years
after the establishment of the guaranty letter, unless the
parties agree on an extension of the validity period. [3]

References

NCN.9/342, paras. 94-102
NCN.9/WG.II/WP.68, paras. 24-43

Remarks

1. Where a fixed period of time is stipulated in the guar
anty letter, it would commence to run at the time of estab
lishment according to article 7(2), unless another starting
point is stipulated in the guaranty letter. If deemed desir
able, that rule might be expressed in the provision.

2. The wording between square brackets would allow to
take into account any non-documentary condition of expiry
but would impose the means of establishing the occurrence
of the specified event.

3. The cut-off point suggested in paragraph (2) is de
signed to have the same effect as the expiry of the validity
period under paragraph (1), namely, that any demand for
payment, accompanied by any required documents, must
be made within that period, as expressed in draft article 14.
It is submitted that any prescription or limitation period of
longer duration under the law applicable to that question
would be relevant only if the demand was made within the
validity period and would then govern the guarantor's pay
ment obligation based on such conforming demand.

CHAPTER IV. RIGHTS, OBLIGATIONS AND
DEFENCES

Article 12. Determination of rights and obligations

Subject to the provisions of this Law, the rights and
obligations of the parties are determined by the terms
[and conditions] set forth in the guaranty letter, including
any rules, [general] [1] conditions or usages referred to
therein.

References

NCN.9/342, paras. 42-54
NCN.9/WG.II/WP.67, remarks on article 6

A/CN.9/330, paras. 58-67
NCN.9/WG.II/WP.65, paras. 60-70

Remarks

1. The word "general" has been added to the text adopted
at the fourteenth session (NCN.9/342, para. 48) with a
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view to distinguishing more clearly between the conditions
incorporated into the guaranty letter by way of reference
and the individual conditions set forth in the guaranty let
ter, mentioned earlier in the text of this article.

Article 13. Liability of guarantor

[The guarantor shall act in good faith and exercise rea
sonable care as required by good guaranty and credit
practice.] [1] Guarantors [and instructing parties] may
not be exempted from liability for their failure to act in
good faith or for any [grossly negligent conduct] [act or
omission done either with the intent to cause damage or
recklessly and with the knowledge that damage would
probably result] [2].

References

AlCN.9/345 , paras. 30-36
AlCN.9/342, paras. 103-110

AlCN.9/WG.IIIWP.68, paras. 65-72

Remarks

1. The first sentence placed between square brackets is
designed to provide, as suggested at the fifteenth session
(AlCN.9/345 , para. 34), an additional liability rule that
would not be mandatory and would supplement the draft
provision on the standard of care in examining documents
(see draft article 16). It is submitted that it is neither nec
essary nor appropriate to express the non-mandatory nature
of that rule by adding wording such as "Unless otherwise
agreed by the parties" since the following sentence limits,
and thus recognizes, the possibility of such derogation by
way of an exemption clause.

2. The last wording between square brackets is modelled
on article 8(1) of the Hamburg Rules and might provide an
acceptable alternative to the reference to gross negligence.

Article 14. Demand for payment

Any demand for payment under the guaranty letter shall
be made in a form referred to in paragraph (1) of article
7 and in conformity with the terms of the guaranty letter.
In particular, the demand shall be made, and received by
the guarantor, within the time of effectiveness of the
guaranty letter and shall be accompanied by any state
ment or document required by the guaranty letter [or this
Law] [1]. [If no statement or document is required, the
beneficiary, when demanding payment, is deemed to
impliedly certify that payment is due.] [2]

References

AlCN.9/342, paras. 20, 95-96, 104
AlCN.9/WG.IIIWP.68, paras. 25, 29-30

AlCN.9/330, para. 23

Remarks

1. The reference to "this Law" has been added to take
into account the possibility of any non-documentary condi
tion that would, by virtue of a provision of this Law, be
converted into a documentary one.

2. This sentence between square brackets has been added
to clarify for two types of guaranty letter that any demand
for payment implies the assertion that payment is due, as
might, for example, be relevant in determining whether the
demand is improper according to article 19. The first type
would be a guaranty letter payable on simple demand. The
second type would be a guaranty letter where payment is
subject to a non-documentary condition provided that it
would fall within the scope of the uniform law. For that
latter type of guaranty letter, consideration might be given
to providing for more than an implied certification and, for
example, requiring an express certification or other conclu
sive evidence satisfying the guarantor.

[Article 15. Notice of demand [1]

Without prejudice to the provisions of articles 16 and 17,
[2] the guarantor shall promptly upon receipt of the de
mand give notice thereof to the principal or, where ap
plicable, its instructing party, unless otherwise agreed
between the guarantor and the principal.]

References

AlCN.9/345, paras. 18-24
AlCN.9/WG.IIIWP.68, para. 63

Remarks

1. . The draft article is presented with square brackets in
view of the fact that the Working Group, at its fifteenth
session, was divided on whether the uniform law should
impose an obligation on the guarantor to inform the prin
cipal of a demand made by the beneficiary (AlCN.9/345 ,
paras. 21-22).

2. The proviso is designed to reflect the view prevailing
at the fifteenth session that the duty of notification should
not be linked in terms of time to the duty of examining the
claim and deciding about payment (AlCN.9/345, para. 23).
If deemed desirable, consideration might be given to mak
ing the substance of the proviso more explicit by such
wording as "Without affecting the duty of the guarantor to
examine the demand and to decide whether or not to pay".
It may be added that, as pointed out at the fifteenth session
(AlCN.9/345, para. 23), non-compliance with the duty of
notification would not affect the validity or effectiveness of
payment but might under certain circumstances lead to a
claim for damages (e.g., where timely notice would have
enabled the principal to recover the amount from a benefi
ciary that speedily moved its assets out of a certain juris
diction). As noted at the fifteenth session (AlCN.9/345,
para. 23), the question of damages'is still to be considered
by the Working Group for this and other possible instances
of breach of obligations (e.g., wrongful dishonour or late
payment).

Article 16. Examination of demand

(I) Variant A: In examining the demand and any
required statement or document accompanying it, the
guarantor shall comply with the standard of reasonable
care prevailing in international guaranty and stand-by
letter of credit practice to ascertain their facial conform-
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ity with the terms of the guaranty letter, which are to be
construed strictly. [1]

Variant B: The demand and any required statement
or document accompanying it shall be examined by the
guarantor with the professional diligence of a knowl
edgeable, prudent guarantor to ascertain whether they
appear on their face to conform with the terms of the
guaranty letter and to be consistent with one another. [2]

(2) Unless otherwise agreed by the parties, the guaran
tor shall have

Variant X: reasonable time

Variant Y: [four] business days

Variant Z: reasonable time, but not more than
[seven] business days in which to examine the demand
and to decide whether or not to pay.

References

A/CN.9/345, paras. 15-17
A/CN.9/342, paras. 107-110

A/CN.9/WG.IIIWP.68, paras. 49-57
A/CN.9/330, paras. 86-102

A/CN.9/WG.IIIWP.65, paras. 87-99

Remarks

1. Variant A is based on a proposal made at the fourteenth
session and attempts to meet the concerns expressed with
regard to that proposal (A/CN.9/342, paras. 108-109). The
Working Group may wish to consider the relationship of
variant A or B and draft article 13 as regards the suggested
standard of care and the possible need for alignment.

2. Variant B is modelled on draft article 9 URDG which,
in turn, has been modelled on article 15 of the Uniform
Customs and Practice for Documentary Credits (TCC Pub
lication No. 400).

Article 17. Payment or rejection of demand

(1) The guarantor shall make payment as demanded by
the beneficiary, unless:

(a) the guaranty letter is non-existent, invalid or un
enforceable [1]; or

(b) the demand does not meet the requirements re
ferred to in article 14 [; or

Variant A:. (c) the demand is [manifestly] [clearly
and obviously] improper according to article 19]. [2]

(2) Variant B: [The guarantor may make payment
despite an assertion by the principal that the demand is
improper according to article 19, provided that the guar
antor acts in good faith. However, if] [3]

[If] the principal asserts that the demand is improper
according to article' 19 and the guarantor decides not to
reject the demand, the guarantor shall promptly inform the
principal about its decision [and, if so requested by the
principal, defer payment for [three] business days] [4].

(3) If the guarantor decides to reject the demand on any
ground referred to in paragraph (l)(a) and (b) of this
article, it shall promptly give notice thereof, indicating,

where appropriate, the reasons for the decision, to the
beneficiary by teletransmission or, if that is not possible,
by other expeditious means. [5]

[(4) If the guarantor fails to comply with the provisions
of article 16 or paragraph (3) of this article, it shall be
precluded from claiming that the demand is not in con
formity with the terms of the guaranty letter.] [6]

References

A/CN.9/345, paras. 25-28, 79-80
A/CN.9/WG.IIIWP.70, paras. 76~79

A/CN.9/342, paras. 103-105
A/CN.9/WG.IIIWP.68, paras. 45-48

Remarks

1. As regards the impediment of unenforceability, consid
eration might be given to a more refined regulation that
would take into account the possibility of a temporary
impediment (e.g., limited prohibition of funds transfers) or
of an impediment that might be overcome by an acceptable
deviation from a term of the guaranty letter (e.g., conver
sion of a blocked currency into an unblocked one).

2. Variant A presents the instance of a manifestly im
proper demand as one of three instances (in addition to
those set forth in subparagraphs (a) and (b)) in which the
guarantor is not obliged to pay. It should be noted that
variant A as well as subparagraphs (a) and (b) do not take
a clear stand on the crucial question whether the guarantor
is merely entitled to refuse payment or whether it is obliged
to refuse payment. Once the Working Group will have
decided that fundamental question, the wording of draft
article 17(1) should be revised.

3. Variant B entitles the guarantor acting in good faith to
make payment. If the question referred to in the preceding
remark were to be answered in favour of an obligation of
the guarantor to refuse payment, the difference between
variant A and B is submitted to be minimal since it is
difficult to conceive of circumstances in which a demand is
manifestly or clearly and obviously improper but the guar
antornevertheless pays in good faith.

4. The suggestion of deferring payment for a very limited
number of days attempts to strike a balance between the
need for prompt payment of the independent undertaking
and the interest of the principal to submit documentary
evidence to the guarantor or, if feasible within that short
period, to seek injunctory relief from a court.

5. It may be noted that paragraph (3) is modelled on draft
article lO(b) URDG.

6. Paragraph (4) is presented between square brackets in
view of the particularly tentative nature of the conclusions
of the Working Group at the fifteenth session concerning
the concept of preclusion in the context of guaranty letters
(A/CN.9/345, para. 28).

Article 18. Request for extension or payment

If the beneficiary [demands in the alternative payment
or] [combines a demand for payment with a request for]
[1] an extension of the validity period of the guaranty
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letter, the guarantor shall comply with the following
rules, unless otherwise agreed by the parties:

(a) The guarantor shall give prompt notice of the
alternative demand for extension or payment to the prin
cipal [directly or through an instructing party];

(b) The guarantor may not extend the validity period
without the consent of the principal; however, even if the
principal consents to the extension, the guarantor is not
obliged to extend the validity period, unless so required
by an agreement with the principal;

(c) The guarantor shall examine the demand for pay
ment in accordance with article 16 and decide whether to
payor to reject that demand [2]; if the guarantor decides
not to reject the demand, it [shall] [may] defer payment
until [ten] business days have elapsed after [giving no
tice to the principal] [receiving the alternative demand
from the beneficiary] and then make payment, unless the
guarantor extends the validity period.

References

NCN.9/345, paras. 73-77
NCN.9/WG.II/WP.70, paras. 51-54

Remarks

1. Both wordings between square brackets are designed
to express the same idea. However, the second wording
might be viewed as expressing more clearly the point that
the provision applies only where the request for an exten
sion is coupled with a clear and definite demand for pay
ment and not, for example, with a mere threat of demand
ing payment in the future.

2. The first sentence of subparagraph (c) would have the
effect that the examination of the demand for payment and
possible negotiations concerning the extension of the valid
ity period would take place concurrently and that the guar
antor shall reject the demand if it determines that there
exists one of the grounds set forth in article 17(1). If, how
ever, there is no reason for rejecting the demand for pay
ment, the second sentence suggests a special procedure to
be considered by the Working Group.

Article 19. Improper demand [1]

Variant A: A demand for payment is improper if:

(a) any certification by the beneficiary or any re
quired document accompanying the demand is [untrue]
[essentially incorrect] or forged; or

(b) the demand falls clearly outside the purpose for
which the guaranty letter was given or otherwise lacks
any plausible basis.

Variant B: (1) [Same as variant A]

(2) A demand has no plausible basis, for example,
where: [2]

(a) in the case of a guaranty letter that [supports]
[backs up] the financial obligation of a third party, the
principal amount is not due;

(b) in the case of a tender guaranty letter,

(i) the contract has not yet been awarded; or
(ii) the contract has been awarded to a tenderer

other than the principal; or
(iii) the contract has been awarded to the prin

cipal and the principal has [accepted]
[signed] the contract and secured any re
quired performance guaranty letter;

(c) in the case of a repayment guaranty letter, no
advance payment has been made;

(d) in the case of a performance guaranty letter,
(i) a competent court or arbitral tribunal has

determined [in a final decision] that the ob
ligations of the principal towards the ben
eficiary, the performance of which the
guaranty letter was intended to secure, do
not exist or are unenforceable on the
ground that the underlying transaction [be
tween the principal and the beneficiary] is
non-existent, violates public policy or is
otherwise invalid;

(ii) the principal has completely [to the satis
faction of the beneficiary] fulfilled its obli
gations the performance of which the guar
anty letter was intended to secure;

(iii) the beneficiary has prevented the principal
from fulfilling its obligations, the perform
ance of which the guaranty letter was in
tended to secure, by a [wilful] [serious]
breach of its own [fundamental] obligations
of the underlying transaction;

[(iv) the amount demanded is [grossly dispro
portionate to] [at least five times higher
than] the damage suffered due to the failure
of the principal to fulfil its obligations;] [3]

(e) in the case of a counter-guaranty letter, the ben
eficiary of the counter-guaranty letter has paid [or in
tends to pay] to its beneficiary under its guaranty letter,
the reimbursement for which constitutes the purpose of
the counter-guaranty letter, upon a demand that is [evi
dently] affected by one of the infirmities referred to in
paragraph (I) of article 17, provided that the beneficiary
of the counter-guaranty letter

Variant X: acted in collusion with its beneficiary.

Variant Y: [acted in bad faith] [failed to exercise
professional care].

Variant Z: is by virtue of the counter-guaranty
letter or any reimbursement agreement with the coun
ter-guarantor or by virtue of law [entitled] [under a
duty] to reject the demand because of such infirmity].
[4]
Variant C: (1) A demand for payment is improper if

making it constitutes fraud or an abuse of rights.

(2) The making of a demand constitutes fraud where:
(i) the beneficiary [has no belief that the amount

demanded is due] [knows or cannot be un
aware of the fact that the amount demanded is
not due] on the basis asserted in the demand
and any supporting statements and docu
ments; or
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(ii) any supporting statement or document is [un
true] [essentially incorrect]; or

(iii) any supporting document is forged.

(3) The making of a demand constitutes an abuse if:

Variant X: the beneficiary exercises its right for a
purpose other than that for which the guaranty letter
was given.

Variant Y: the contingency against the conse
quences of which the guaranty letter was designed to
indemnify the beneficiary has undoubtedly not mate
rialized or has clearly been brought about by a funda
mental breach of the underlying transaction wilfully
committed by the beneficiary.

Variant D: The guarantor [may] [shall] reject a de
mand as improper if, having due regard to the independ
ent [and essentially documentary] character of its under
taking, the guarantor concludes that the demand is made
in bad faith or fraudulently, including fraud or forgery
relating to the documents or fraud in the underlying
transaction, or that the making of the demand constitutes
an abuse of rights by the beneficiary, provided that the
facts constituting the basis of that conclusion are clearly
and convincingly established without investigation by
the guarantor. [5]

References

NCN.9/345, paras. 37-57, 67-80
NCN.9/WG.IIIWP.70, paras. 7-79, 89

Remarks

1. It may be noted that article 19 does not generally
qualify an improper demand as being manifestly or evi
dently fraudulent or abusive. Firstly, the improper nature of
the demand does not usually depend on whether or not that
nature is clear and obvious; an exception is, for example,
provided in paragraph (3) of variant C, where the definition
of abuse (in variant Y) includes the element of certainty or
lack of doubt in order to draw a line against genuine con
tract disputes. Secondly, the question of the certainty or
evidence of the improper nature of a demand is more ap
propriately dealt with in the context of the guarantor's right
or duty to refuse payment (see article 17) and of any court
proceedings (future draft articles on court measures and
jurisdiction).

2. It may be noted that any instance described in this
paragraph need not be considered as a possible basis of an
improper demand if the very instance is the subject of a
payment condition set forth in the guaranty letter.

3. Subparagraph (iv) has been presented between square
brackets to invite reconsideration of the controversial case
discussed at the fifteenth session (NCN.9/345, para. 46). If
that case were to be regarded as an instance of abuse and
the provision retained 'at all, consideration might be given
to providing for payment of an amount equivalent to the
damages suffered instead of rejecting the demand in full.

4. This special provision dealing with an improper de
mand under a counter-guaranty letter. might be retained
even if variant B as such would not be retained. It reflects
in its variants X, Y and Z the different views expressed at

the fifteenth session (NCN.9/345, para. 69). As regards the
specific question whether the beneficiary of the counter
guaranty letter is under a duty to reject an improper de
mand by the ultimate beneficiary, consideration might be
given to regulating that question (referred to in remark 1 on
article 17) in the uniform law, at least for that special con
text, in favour of a duty to reject payment, since the very
purpose of a counter-guaranty letter is to reimburse the
beneficiary for expenses incurred by carrying out the in
structions of the counter-guarantor.

5. Variant D is designed to implement the last suggestion
made at the fifteenth session to provide a guideline in gen
eral terms (NCN.9/345, para. 51). If that variant were to be
adopted, consideration might be given to incorporating it
into draft article 17.

Article 20. Set-off [1]

Variant A: Unless otherwise [expressly] agreed by
the parties, the guarantor may not avail itself of a set-off
with any claim against the demand for payment under
the guaranty letter.

Variant B: Unless otherwise agreed by the parties
and subject to the provisions of the law of insolvency,
the guarantor may discharge its payment obligation un
der the guaranty letter by means of a set-off with any
claim not assigned to it by the principal, provided that
the claim of the guarantor is [liquidated and] certain or
undisputed.

Variant C: Unless otherwise expressly agreed by the
parties, the guarantor is precluded from discharging its
payment obligation under the guaranty letter by means
of a set-off with any claim, except where:

(a) the beneficiary is insolvent; or

(b) the guaranty letter is designed to secure the ful
filment of a financial or payment obligation of the prin
cipal or the guarantor and that obligation could have
been discharged by means of a set-off with the claim of
the guarantor.

References

NCN.9/345, paras. 81-83
NCN.9/WG.IIIWP.70, paras. 80-85, 89

Remarks

1. Variants A and B embody the principle widely sup
ported at the fifteenth session that the guarantor should not
be entitled to a set-off with claims assigned to it by the
principal (NCN.9/345, para. 82). It is submitted that this
limitation does not seem necessary in variant C, which
anyway allows set-off only in very restricted circum
stances. Otherwise, the three variants reflect the divergent
views expressed at the fifteenth session (along the lines of
the different views reported in document NCN.9/WG.IIJ
WP.70, paras. 83-85).

[Tentative draft articles on conflict of laws, court meas
ures and jurisdiction will be presented in an addendum to
this note.]
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CHAPTER V. PROVISIONAL COURT MEASURES [1]

Article 21. Preliminary injunction against guarantor [2]

(1) Where, on an application by the principal, [3]

Variant A: strong prima facie evidence is produced
to the satisfaction of a competent court [4]

Variant B: clear and liquid proof is presented to a
court of competent jurisdiction

Variant C: it is manifestly shown by documentary
means, including [sworn witness statements] [affidavits]
that a demand made [or anticipated to be made] [5] by
the beneficiary constitutes an improper demand, [6] the
court may issue a preliminary order enjoining the guar
antor from meeting the demand [or from debiting the
account of the principal] [7], provided that [the court is
satisfied that] the refusal to issue such an order would
cause the principal [serious harm] [irreparable loss]
which would be [clearly] more substantial than the loss
that might be suffered by the beneficiary as a result of
the issuance of such an order. [8]

(2) Before deciding on the application of the principal,
the court [may hear the guarantor] [shall provide the
guarantor with an opportunity to be heard]. It may also
[, if so permitted under its procedural law,] consider the
advisability of hearing the beneficiary or of allowing the
principal to seek injunctive relief against the beneficiary
as co-defendant. [9]

(3) An order referred to in paragraph (1) of this article
shall be issued for a specified period of effectiveness not
exceeding [six] months. An extension of that period may
be made dependent on the initiation by the principal of
proceedings other than preliminary proceedings against
the guarantor or the beneficiary.

(4) The court may make the effect of an order referred
to in paragraph (l) of this article subject to the furnish
ing by the principal of such security as the court deems
appropriate. [10]

References

AlCN.91345, paras. 54-57, 58-66
AlCN.9lWG.IIIWP.71, paras. 49, 54, 56-58
AlCN.9lWG.IIIWP.70, paras. 19-21, 27, 38, 60-61, 75,

90-107, 113-114

Remarks

1. The draft articles presented in this chapter are particu
larly provisional and reflect, to some extent, the uncertainty
about the future form of the uniform law and about the
matters of court jurisdiction and access to courts for injunc
tive relief. They reflect, above all, the difficulty of aiming,
in line with the prevailing view at the fifteenth session (Al
CN.91345, para. 64), at harmonized and certain procedural
measures without encroaching on the organization of na
tional courts and their traditional procedures. While article
23 attempts to implement the first suggestion made at the
fifteenth session, namely to deal in general terms with the
access of all parties to the courts and to call for expeditious
proceedings, articles 21 and 22 attempt to implement the
second suggestion, namely to lay down guidelines concern
ing the standard of proof and other features of special rel
evance in guaranty letter transactions, without thereby dra
matically changing the current procedures and functioning
of national courts (AlCN.91345, para. 65).

2. In line with such cautious approach, only certain pro
visional court measures are dealt with in articles 21 and 22.
Not covered are, for example, possible injunctions by the
beneficiary against the guarantor or vice versa or by the
guarantor against the principal. Also not covered are at
tachments and similar measures to freeze assets; it is sub
mitted that, if such measures should be addressed at all,
consideration might be given to imposing similar require
ments as those suggested in articles 21 and 22 or to disal
low generally the attachment of the beneficiary's claim or
its assets based on an allegation of fraud or abuse.

3. The Working Group may wish to consider here (or in
the context of article 23(1)) whether, in the case of an indi
rect guaranty letter, the principal itself may apply for injunc-
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tive relief or whether that should be done by the instructing
party that mayor may not be a counter-guarantor.

4. Variant A contains a somewhat less strict standard of
proof than do variants Band C, and it does not limit the
admissible means of evidence. It is submitted that the
standard of proof in article 21 need not necessarily be iden
tical to that applied to the decision of the guarantor whether
or not to pay (see articles 17 and 19). Article 21 is designed
to address the situation before payment and to provide a
limited possibility of a court to prevent a sufficiently prob
able wrong where such prevention is less likely to affect
the guarantor's reputation.

5. The wording between square brackets has been added
to invite consideration of the question whether or not an
application for injunctive relief before the making of a
demand would be premature, in particular if the uniform
law, as suggested in article 15, were to impose on the
guarantor a duty of notification (see A/CN.9/WG.II/WP.70,
para. 95).

6. While article 21 covers as a basis for an injunction
only the improper nature of the demand in terms of article
19, consideration might be given to extending its scope to
embrace non-conformity or other objections to payment
referred to in article 17(1)(a).

7. The wording between square brackets has been added
to invite consideration of whether this matter of reimburse
ment should be addressed by the uniform law and, if so,
whether the wording needs to be refined so as to be clearly
limited to the situation before payment (see remark 4).

8. The proviso attempts to provide a common formula
that would be more concrete and workable than concepts
such as balance of convenience or public interest. How
ever, consideration might be given to adding other points to
be evaluated by the courts.

9. The idea of involving the beneficiary in the prelimi
nary proceedings is based on the consideration that, in
substantive terms, the dispute is primarily between the
principal and the beneficiary, and that it is ultimately the
beneficiary that is adversely affected by an injunction
against the guarantor. If that idea were shared by the
Working Group, consideration might be given to extending
the scope of the provision to cover, in the case of an injunc
tion against the counter-guarantor, not only the beneficiary
of the counter-guarantor but also the ultimate beneficiary.

10. Paragraph (4) is designed to reduce the risk of ob
struction by principals that might abuse preliminary pro
ceedings, in particular where such proceedings tend to be
long, for dilatory purposes (A/CN.9/345, para. 60).

Article 22. Preliminary injunction against
beneficiary [1]

(1) Where, on an application by the principal, strong
prima facie evidence is presented to a competent court
that a demand made by the beneficiary constitutes an
improper demand, the court may order the beneficiary

not to accept payment or to withdraw its demand or, if
such a demand is anticipated to be made, not to make the
demand, provided that the refusal to issue such an order
would cause the principal serious harm that would be
more substantial than the loss that might be suffered by
the beneficiary due to such an order.

(2) Before deciding on the application of the principal,
the court [may hear the beneficiary] [shall provide the
beneficiary with an opportunity to be heard]. [2]

(3) An order referred to in paragraph (1) of this article
shall be issued for a specified period of effectiveness not
exceeding [six] months. An extension of that period may
be made dependent on the initiation by the principal of
proceedings other than preliminary proceedings against
the beneficiary. [If an order restraining the beneficiary
from making a demand is repealed or becomes otherwise
ineffective, the period of effectiveness of the guaranty
letter shall be deemed to have been extended so as to
allow the beneficiary [ten] days after the time of ineffec
tiveness of that order for making a demand.]

(4) The court may make the effect of an order referred
to in paragraph (1) of this article subject to the furnish
ing by the principal of such security as the court deems
appropriate.
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A/CN.9/345, paras. 54-57, 58-66
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Remarks

1. This draft article does not address the question of juris
diction, in particular, whether the courts of the State enact
ing the uniform law would be competent only if the ben
eficiary has its place of business in that State or whether
they may issue an injunction against the beneficiary, for
example, if the guarantor has its place of business in that
State. That question is addressed in article 25(2).

2. Along the lines of the idea presented in remark 9 on
article 21, consideration might be given to involving, in the
case of a counter-guaranty letter, the ultimate beneficiary in
preliminary proceedings against the beneficiary of the
counter-guaranty letter.

Article 23. Principles of preliminary proceedings [1]

(1) Injunctive relief may be sought from a competent
court against the guarantor by the principal or by the
beneficiary, and against the beneficiary by the principal
or by the guarantor, even if the place of business of the
applicant is not situated in this State.

(2) The court shall [endeavour to] deal expeditiously
with an application for injunctive relief [and take into
due account the special character of the guaranty letter].
[2]



326 Yearbook of the United Nations Commission on International Trade Law, 1992, Vol. XXIII

References
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Remarks

1. While article 23 might be viewed as a possible alterna
tive to the more detailed provisions in articles 21 and 22
(see remark 1 on article 21), it might also be viewed as a
possible addition to those articles. It is submitted that the
decision on that matter depends to some extent on how the
question of jurisdiction will be dealt with in the uniform
law (see articles 24 and 25).

2. Due to the general and exhortatory nature of paragraph
(2), consideration might be given to incorporating its word
ing in a preamble or a footnote, possibly combined with the
principle of free access that underlies paragraph (1).

CHAPTER VI. JURISDICTION [1]

Article 24. Choice of court or of arbitration

(1) The parties may, in the guaranty letter or by a sep
arate agreement in a form referred to in paragraph (1) of
article 7, designate a court or the courts of a specified
State as competent to settle disputes that have arisen or
may arise in relation to the guaranty letter, or stipulate
that any such dispute shall be settled by arbitration.

(2) If the parties have designated a court or the courts
of a specified State in accordance with paragraph (1) of
this article, only the designated court or courts shall have
jurisdiction. [2]

(3) The provisions of the preceding paragraphs of this
article do not constitute an obstacle to the jurisdiction of
the courts of this State for provisional or protective
measures. [3]
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A/CN.9/345, paras. 104-110
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Remarks

1. The draft articles presented in this chapter reflect to
some extent the uncertainty about the future form of the
uniform law and about the extent to which jurisdictional
matters should be included in the uniform law. While arti
cle 25 and paragraph (3) of article 24 are drafted in the
style of a model law, article 24(1) and (2) are reminiscent
of conventions. Above all, the draft articles do not cover
such important ancillary matters as recognition and en
forcement, res judicata and stay of proceedings that would
more appropriately be dealt with in a convention than in a
model law.

2. Paragraph (2) is modelled on article 17 of the Conven
tion on Jurisdiction and the Enforcement of Judgements in
Civil and Commercial Matters (Brussels 1968). If the con
cept of exclusive jurisdiction would have to be expressed in

model law language, the wording suggested in A/CN.9/
WG.IIIWP.71, para. 53, might serve as a starting point. In
this connection, or in the context of article 25, the substan
tive question needs to be addressed whether exclusivity is
appropriate only in respect of a chosen forum or whether it
should extend to court jurisdiction determined by the uni
form law.

3. Paragraph (3) is modelled on article 21(3) of the Ham
burg Rules and reflects an approach also adopted by the
1968 Brussels Convention and the 1965 Hague Convention
on Choice of Court (see A/CN.9/WG.IIIWP.71, para. 49).

Article 25. Determination of court jurisdiction

(1) Unless otherwise provided in accordance with para
graph (1) of article 24 [or if a designated court of an
other State declines to exercise jurisdiction], the courts
of this State [may exercise] [have] jurisdiction over dis
putes between the guarantor and the beneficiary relating
to the guaranty letter if [the guaranty letter was issued]
[the guarantor has its place of business, where the guar
anty letter was issued,] in the territory of this State.

(2) The courts of this State may also entertain an appli
cation by the principal for a preliminary order against the
guarantor [or the beneficiary] if the guaranty letter was
issued in this State. [1]
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Remarks

1. Paragraph (2) is designed to supplement articles 21 and
22 as regards the issue of jurisdiction. If the substance of
the paragraph were to be accepted by the Working Group,
that paragraph and articles 21, 22 and 23 would have to be
reviewed for consistency and revised in the light of the
conclusions of the Working Group at its sixteenth session,
or at a later session that might be devoted to issues of
jurisdiction and conflict of laws, possibly in cooperation
with the Hague Conference on Private International Law in
a form still to be discussed.

CHAPTER VII. LAW APPLICABLE TO
GUARANTY LETTER [1]

Article 26. Choice of applicable law

[The rights and obligations arising out of] [The rights,
obligations and defences relating to] a guaranty letter are
governed by the [rules of] law designated by the parties
[2]. Such designation shall be by an express clause in the
guaranty letter or in a separate agreement, or

Variant A: result without doubt from the terms of
the guaranty letter.

Variant B: be demonstrated by the terms of the guar
anty letter [or the circumstances of the relationship be
tween the guarantor and the beneficiary].
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Variant C: result by implication from the terms of
the guaranty letter. [3]
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Remarks

1. As indicated in remark 3 on article I, the issue of the
territorial scope of application of the uniform law, if
adopted in the form of a model law, would be settled by
conflict-of-Iaws rules as presented here. It may be noted,
however, that the territorial scope of application thus set
tled by articles 26 and 27 does not encompass these two
articles themselves, nor does it encompass the provisions
on jurisdiction as they are addressed to the courts of the
State implementing the model law.

2. The parties designating (i.e. agreeing on) the applica
ble law are the guarantor and the beneficiary, as made clear
in article 6(c). That might raise the question as to whether
such designation would be relevant to the legal position of
the principal, for example, where the solution adopted in
the designated law is less advantageous than the solution
obtaining from the otherwise applicable law. It is submitted
that, from a practical point of view, the problem is of lim
ited importance since the guarantor is unlikely to include,
without instructions or consent by the principal, in the
guaranty letter the choice of a law, at least not that of a
State other than where the guarantor has its place of busi
ness. Apart from that, the designated law applicable to the
guaranty letter is unlikely to interfere with the separate
relationship between the guarantor and the principal in that
it limits itself to regulating the rights and obligations under
the guaranty letter; such regulation, as illustrated by the
substantive provisions of the uniform law, may, however,
affect in an indirect manner the legal position and interests
of the principal, and it often takes into account any agree
ment between the guarantor and the principal.

3. Variants A, Band C are based on the various sugges
tions, made at the fifteenth session, as to which non
express modalities of choice should be allowed (NCN.9/
345, para. 93).

Article 27. Determination of applicable law

Failing a choice of law in accordance with article 26,
[the rights and obligations arising out of] [the rights,
obligations and defences relating to] a guaranty letter are
governed by the law of the State where the guarantor has
its place of business or, if the guarantor has more than
one place of business, where the guarantor has that place
of business at which the guaranty letter was issued. [I]
[However, if according to the guaranty letter the exam
ination of the demand and any required documents takes
place in another State the law of that State applies to the
standard of care and responsibility for such examination,
failing a specific agreement to the contrary.] [2]
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Remarks

1. Consideration might be given either to using one of the
shorter wordings presented in article 25 or to consolidating
all provisions dealing with a plurality of places of business
in a single provision within article 6, if the same criterion
were deemed appropriate in all cases (see remark 2 on
article 4).

2. The sentence between square brackets has been added
to invite consideration of a suggestion made at the fifteenth
session (NCN.9/345, para. 99, based on the discussion in
NCN.9/WG.IIIWP.71, paras. 32 and 38).

C. Report of the Working Group on International Contract Practices on
the work of its seventeenth session

(New York, 6-16 April 1992) (A/CN.9/361) [Original: English]
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INTRODUCTION

1. Pursuant to a decision taken by the Commission at its
twenty-first session,l the Working Group on International
Contract Practices devoted its twelfth session to a review of
the draft Uniform Rules on Guarantees being prepared by
the International Chamber of Commerce (lCC) and to an
examination of the desirability and feasibility of any future
work relating to greater uniformity at the statutory law
level in respect of guarantees and stand-by letters of credit
(NCN.9/3l6). The Working Group recommended that
work be initiated on the preparation of a uniform law,
whether in the form of a model law or in the form of a
convention.

2. The Commission, at its twenty-second session, ac
cepted the recommendation of the Working Group that
work on a uniform law should be undertaken and entrusted
this task to the Working Group.2

3. At its thirteenth session (NCN.9/330) , the Working
Group commenced its work by considering possible issues
of a uniform law as discussed in a note by the Secretariat
(NCN.9/WG.IIIWP.65). Those issues related to the sub
stantive scope of the uniform law, party autonomy and its
limits, and possible rules of interpretation. The Working
Group also engaged in a preliminary exchange of views on
issues relating to the form and time of establishment of the
guarantee or stand-by letter of credit. The Working Group
requested the Secretariat to submit to its fourteenth session

'Official Records ofthe General Assembly, Forty-third Session, Supple
ment No. 17 (N43117). para. 22.

2Ibid.• Forty-fourth Session, Supplement No. 17 (N44/17), para. 244.

a first draft set of articles, with possible variants, on the
above issues as well as a note discussing other possible
issues to be covered by the uniform law.

4. At its fourteenth session (NCN.9/342), the Working
Group examined draft articles 1 to 7 of the uniform law
prepared by the Secretariat (NCN.9/WG.IIIWP.67). The
Secretariat was requested to prepare, on the basis of the
deliberations and conclusions of the Working Group, a re
vised draft of articles 1 to 7 of the uniform law. The Work
ing Group also considered the issues discussed in a note by
the Secretariat relating to amendment, transfer, expiry, and
obligations of the guarantor (NCN.9/WG.IIIWP.68). The
Secretariat was requested to prepare, on the basis of the
deliberations and conclusions of the Working Group, a first
draft of articles on the issues discussed. It was noted that
the Secretariat would submit to the Working Group, at its
fifteenth session, a note on further issues to be covered by
the uniform law, including fraud and other objections to
payment, injunctions and other court measures, conflict of
laws and jurisdiction.

5. At its fifteenth session (NCN.9/345), the Working
Group considered certain issues concerning the obligations
of the guarantor. Those issues had been discussed in the
note by the Secretariat relating to amendment, transfer, ex
piry, and obligations of the guarantor (NCN.9/WG.II/
WP.68) that had been submitted to the Working Group at
its fourteenth session but had not then been considered, for
lack of time. The Working Group then considered the is
sues discussed in a note by the Secretariat relating to fraud
and other objections to payment, injunctions and other
court measures (NCN.9/WG.IIIWP.70). The Working
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Group also considered the issues discussed in a note by the
Secretariat relating to conflict of laws and jurisdiction (N
CN.9/WG.IIIWP.71). The Secretariat was requested to pre
pare, on the basis of the deliberations and conclusions of
the Working Group, a first draft set of articles on the issues
discussed.

6. At its sixteenth session (NCN.9/358), the Working
Group examined draft articles 1 to 13 of the uniform law
prepared by the Secretariat (A/CN.9/WG.IIIWP.73).

7. The Working Group, which was composed of all States
members of the Commission, held its seventeenth session
in New York, from 6 to 16 April 1992. The session was
attended by representatives of the following States mem
bers of the Working Group: Bulgaria, Cameroon, Canada,
China, Cyprus, Czechoslovakia, Egypt, France, Germany,
India, Iran (Islamic Republic of), Iraq, Japan, Kenya,
Libyan Arab Jamahiriya, Mexico, Morocco, Nigeria, Rus
sian Federation, Spain, United Kingdom of Great Britain
and Northern Ireland and United States of America.

8. The session was attended by observers from the fol
lowing States: Albania, Algeria, Australia, Austria, Baha
mas, Brazil, Cote d'Ivoire, Ecuador, Ethiopia, Finland,
Gabon, Guinea-Bissau, Haiti, Holy See, Indonesia, Paki
stan, Paraguay, Poland, Romania, Senegal, Sudan, Sweden,
Switzerland, Thailand, Uganda, Ukraine, United Republic
of Tanzania and Viet Nam.

9. The session was attended by observers from the fol
lowing international organizations: United Nations Indus
trial Development Organization (UNIDO), Asian-African
Legal Consultative Committee (AALCC), Hague Confer
ence on Private International Law, Banking Federation of
the European Community, International Chamber of Com
merce (ICC).

10. The Working Group elected the following officers:

Chairman: Mr. 1. Gauthier (Canada)

Rapporteur: Mr. A. Ogarrio (Mexico)

11. The Working Group had before it the following docu
ments: provisional agenda (NCN.9/WG.IIIWP.72) and a
note by the Secretariat containing tentative draft articles of
a uniform law on international guaranty letters (NCN.9/
WG.IIIWP.73 and Add.l).

12. The Working Group adopted the following agenda:

1. Election of officers.

2. Adoption of the agenda.

3. Preparation of a uniform law on international guar
anty letters.

4. Other business.

5. Adoption of the report.

I. DELIBERATIONS AND DECISIONS

13. The Working Group examined draft articles 14 to 27
of the uniform law prepared by the Secretariat (NCN.9/
WG.IIIWP.73 and Add.l). The deliberations and conclu-

sions of the Working Group are set forth below in chapter
11. The Secretariat was requested to prepare, on the basis of
those conclusions, a revised draft of articles 14 to 27 of the
uniform law.

11. CONSIDERATION OF DRAFT ARTICLES OF A
UNIFORM LAW ON INTERNATIONAL

GUARANTY LETTERS

Chapter IV. Rights, obligations and defences

Article 14. Demand for payment

14. The text of draft article 14 as considered by the Work
ing Group was as follows:

"Any demand for payment under the guaranty letter shall
be made in a form referred to in paragraph (1) of article
7 and in conformity with the terms of the guaranty letter.
In particular, the demand shall be made, and received by
the guarantor, within the time of effectiveness of the
guaranty letter and shall be accompanied by any state
ment or document required by the guaranty letter [or this
Law]. [If no statement or document is required, the ben
eficiary, when demanding payment, is deemed to
impliedly certify that payment is due.]"

First two sentences

15. As regards the words "demand for payment", a con
cern was expressed that the draft article might insuffi
ciently reflect the practice of stand-by letters of credit. It
was explained that the beneficiary of a stand-by letter of
credit, when seeking payment, would often present a bill of
exchange (or "draft"), in which case the beneficiary would
not make a formal demand for payment. The Working
Group was agreed that the provision should be redrafted so
as to encompass all possible forms in which payment might
be requested from the guarantor.

16. As regards the words "any statement or document re
quired by the guaranty letter [or this Law]", a concern was
expressed that the current provision might be misinter
preted as recognizing demands for payment accompanied
by non-documentary statements. The Working Group re
called that, at its sixteenth session, it had decided that the
provisions in the uniform law should focus on instruments
containing only documentary conditions (see NCN.9/358,
para. 61).

17. As regards the words "and received by the guarantor",
it was stated that the current wording might not clearly
accommodate situations where payment was claimed not
directly from the guarantor or a confirming bank but from
another bank which could either be a bank specifically
designated in the text of a stand-by letter of credit as an
agent of the guarantor, or any other bank, in the rare case
where a stand-by letter of credit was issued in a freely
negotiable form.

18. It was noted that article 19 of the draft Uniform Rules
for Demand Guarantees (URDG) prepared by the Interna
tional Chamber of Commerce (ICC), on which article 14 of
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the draft uniform law was modelled, mentioned the place
where a demand for payment should be presented. It was
generally agreed that a mention along those lines should be
added in the text of article 14.

Third sentence

19. It was recalled that the sentence between square
brackets had been added to clarify, especially in the case of
a guaranty letter payable on simple demand, that any de
mand for payment implied the assertion that payment was
due, as might, for example, be relevant in determining
whether the demand was improper according to article 19.

20. Differing views were expressed as to the manner in
which guaranty letters payable on simple demand should
be accommodated by the uniform law. Under one view, the
uniform law should focus on guaranty letters payable upon
presentation of documents in connection with the non
performance of the underlying commercial obligation. It
was thus suggested that article 14 should be redrafted along
the lines of article 20 of the draft URDG to the effect that
the beneficiary had at least to present a bona fide statement
about the principal's default unless the guaranty letter ex
pressly provided otherwise.

21. The prevailing view, however, was that it would not
be appropriate for a legislative text such as the u.niform law
to encourage or discourage the use of any specific type of
guaranty letter. It was recalled that guaranty letters payable
on simple demand were widely used in practice and that,
irrespective of the frequency of use, the Working Grou~, at
its twelfth session, had felt that a legal rule should take mto
account, and provide certainty for, all types of guarantees
in use and leave the choice of the type of guarantee to be
used to the credit decision of the parties involved (see N
CN.9/316, para. 89).

22. While some doubts were expressed as regards the
substance and wording of the third sentence, the Working
Group, after deliberation, agreed to retain the sentence
without square brackets.

23. The Working Group requested the Secretariat to pre
pare a revised draft of article 14 in the light of the above
deliberations and decisions.

Article 15. Notice of demand

24. The text of draft article 15 as considered by the
Working Group was as follows:

"[Without prejudice to the provisions of articles 16
and 17, the guarantor shall promptly upon receipt of the
demand give notice thereof to the principal or, where
applicable, its instructing party, unless otherwise agreed
between the guarantor and the principal.]"

25. The Working Group noted that article 15, which ",:as
patterned on article 17 URDG, appeared in brackets as opm
ion had been divided at the fifteenth session on whether the
uniform law should impose an obligation on the guarantor to
give notice to the principal of a ~~mand mad~ by.t~e benefi
ciary. At the present session, opmIon wa~ ag~m diVided as to
the desirability of imposing such an obligatIOn.

26. The concerns cited in support of the deletion of article
15 included the following: that the imposition of a statutory
duty to give notice to the principal would compromise the
integrity, independence and reliability of the guarantor's
undertaking, in particular by facilitating the initiation by
the principal of steps to block payment; that the only type
of contact between the guarantor and the principal concern
ing the demand for payment should be in the case of a
request by the guarantor for a waiver by the principal of
discrepancies identified by the guarantor; that the inclusion
of an obligation to give notice would run counter to the
objective of providing a unified regime covering both guar
antees and stand-by letters of credit, since, it was stated, the
giving of notice was a procedure that was foreign to stand
by letters of credit and might, in some jurisdictions, raise
regulatory concerns, and that the giving of notice was not
an established practice as regards guarantees; and that the
nature of the notice obligation set forth in article 15 was
vague, in particular as to the content of the notice, its tim
ing, and the legal consequences of a failure to give notice.
Finally, it was suggested that t~e principal and the guara~

tor were free to agree on a notIce procedure, that the obh
gation to give notice could in fact be placed on the benefi
ciary and that the guaranty letter could always require that
documentary evidence of the fulfilment of that obligation
accompany the demand for payment, all of which mini
mized the need to include in the uniform law an obligation
to give notice. It was suggested that, in the event the
Working Group decided to retain the provision, stand-by
letters of credit would need to be exempted.

27. Support for retaining the obligation to give notice was
expressed on the grounds that such a procedur~ enhanced
the possibility of negotiated settlements of disputes be
tween the principal and the beneficiary and helped to bal
ance the positions of the two parties. It was also stated that
notice to the principal prior to payment was a common
practice, that it served to inform ~he principal that. i.ts ac
count was to be debited and that It was a precondition to
enable the principal to protect itself in cases of manifestly
improper demands. It was also stated that the giving of
notice did not compromise the independence of the guaran
tor's undertaking because the obligation to give notice, as
had been decided at the fifteenth session, would not be
linked in terms of time to the duty of examining the claim
and deciding about payment. In this connection, it. was
suggested that it should be made clear that non-comph~nce
with the duty of notification would not affect the effective
ness of payment and that the proviso should be reformu
lated so as to make it abundantly clear that the guarantor
was not required to give notice before paym~nt. It ~as

further suggested that the notice procedure, while pOSSibly
foreign to stand-by letters of credit, might nevertheless
usefully be applied to them.

28. The Working Group considered how some of the
concerns that had been raised about article 15 might be
addressed, short of deleting that provision. One suggestion
was to make the provision more precise as to the conse
quences of a failure to give notice by providing that the
guarantor would be liable for dama.ge~. Damages would be
available, for example, when the pnncIpal could prove that,
had timely notice been provided, it could have recovered
from the beneficiary the amount paid out by the guarantor.
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It was also suggested that it should be made clear that the
principal would not be entitled, solely by virtue of a failure
to give notice, to refuse to reimburse the guarantor after a
claim under the guaranty letter had been paid. Another
suggestion was that it should be made clearer that article 15
also applied to counter-guarantors.

29. After deliberation, the Working Group decided to
postpone, pending further review, a final decision as to
whether it would be desirable to retain a provision along
the lines of article 15. It was therefore decided to retain the
article in square brackets. The Secretariat was requested,
meanwhile, to refine article 15 to address issues that had
been raised, including sanctions for failure to give the no
tice and the independence of the undertaking to pay from
the notice requirement.

Article 16. Examination of demand

30. The text of draft article 16 as considered by the
Working Group was as follows:

"(1) Variant A: In examining the demand and any
required statement or document accompanying it, the
guarantor shall comply with the standard of reasonable
care prevailing in international guaranty and stand-by
letter of credit practice to ascertain their facial conform
ity with the terms of the guaranty letter, which are to be
construed strictly.

Variant B: The demand and any required statement
or document accompanying it shall be examined by the
guarantor with the professional diligence of a knowl
edgeable, prudent guarantor to ascertain whether they
appear on their face to conform with the terms of the
guaranty letter and to be consistent with one another.

"(2) Unless otherwise agreed by the parties, the guar
antor shall have

Variant X: reasonable time

Variant Y: [four] business days

Variant Z: reasonable time, but not more than
[seven] business days in which to examine the demand
and to decide whether or not to pay."

Paragraph (1)

31. The Working Group considered two variants of para
graph (1), which is intended to set forth the standard for the
conduct of the guarantor in examining a demand for pay
ment and determining whether the demand complied with
the terms of the guarantee.

32. Support was expressed for variant A on the ground
that it included a reference to an established, internationally
recognized standard, namely, the standard of reasonable
care prevailing in international guaranty and stand-by letter
of credit practice. It was suggested that such an approach,
with its implicit reference to UCP, was the more objective
of the two variants and would thus protect against the in
trusion of exorbitantly strict or unduly lenient standards of
examination. It was said that objectivity would be strength
ened by virtue of the fact that the revision of UCP currently
being carried out was likely to result in more explicit stan
dards concerning the elements to be reviewed when exam-

ining principal types of trade documents. Furthermore, the
view was expressed that reference to an internationally
recognized standard was desirable from the viewpoint of
certainty and harmonization. If multiple standards were
injected, disputes might arise, in particular as to the right of
the guarantor to reimbursement. A view was expressed that
there was no substantial difference between variants A and
B since the professional diligence of the guarantor could
only be determined by reference to the standard of care
prevailing in international practice.

33. Reservations were expressed as to variant A on the
ground that the uniform law would not fulfil its mandate to
establish a standard of conduct for the guarantor if it
merely referred to international practice, thus leaving the
standard to be developed elsewhere. The concern was also
expressed that the reference to international practice was
vague and that the use of the' word "prevailing" might
suggest that the international standard was a changing one.
Moreover, support was expressed for variant B on the
ground that it was consistent with an analogous provision
in URDG article 9, that variant B rather than variant A was
the more objective alternative, that it took better account of
the needs of the users of the uniform law and that the
drafting style was preferable.

34. A view was expressed that the provision found in both
variants to the effect that the demand was to be judged only
for its apparent or facial conformity with the terms of the
guaranty letter should be replaced by a rule requiring the
guarantor to ascertain to the greatest extent possible that
the demand conformed in fact to the terms of the guaranty
letter. That view did not receive support, as the Working
Group considered it essential, in view of the independent
nature of the undertaking, to limit the scope of the exami
nation to apparent or facial compliance.

35. The Working Group next considered proposals aimed
at capturing the advantages of both variants of paragraph
(1). Those proposals ranged from a suggestion that the
uniform law should not express a preference for either
approach to a proposal that the two variants be combined.
Furthermore, a note of caution was struck that the uniform
law should avoid adding to the existing number of different
formulations concerning the standard of care of the guaran
tor. These already included the standards found in UCP
article 15, URDG article 9 and the draft revision of the
UCP.

36. One suggested approach for combining variants A and
B was to add words such as "having due regard to
prevailing international standards" to the language in
variant B concerning professional diligence. Such a
combination, it was said, would usefully promote
internationalization of standards applicable to examination
of demands for payment. The concern was raised that the
combined approach might be confusing, although the
extent to which confusion could ensue was disputed on the
ground that the reference to the internationally recognized
standard would, in effect, be to internationally recognized
contractual rules such as UCP. It was also cautioned that
any combination should retain the emphasis on facial
conformity of the demand for payment with the terms of
the guaranty letter.
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37. The discussion of the standards set forth in variants A
and B revealed a close link between the provisions of ar
ticle 16, dealing with examination of the demand for pay
ment, and article 13, dealing with the liability of the guar
antor. However, in addition to this issue shared with article
13, article 16 also addressed the standard to be used to
determine whether a demand and any accompanying docu
ments were in conformity with the terms of the guaranty
letter. Accordingly, it was proposed that the provision of
paragraph (I) that established the standard of care to be
followed in examining the demand might be incorporated
into article 13 or should at least be aligned with that article.
With such a division, paragraph (I) in its variant B would
focus on the standard to be used in determining whether the
demand and any accompanying documents were in con
formity with the terms of the guaranty letter.

38. A view was expressed that the proposed division was
complicated because article 13 was said to focus on the
relationship between the principal and the guarantor, and
between the counter-guarantor and the guarantor, while
article 16 dealt with issues related to the relationship be
tween the guarantor and the beneficiary. On this point it
was observed that it might be useful to examine further the
extent to which the uniform law should or should not en
compass the principal-guarantor relationship. A further
matter was whether the standards in question should be
mandatory, or subject to contractual variation.

39. The Working Group, after deliberation, decided to
reconsider the matter at a future session on the basis of
draft provisions to be prepared by the Secretariat along the
lines of the suggested division.

Paragraph (2)

40. The Working Group expressed its agreement with the
provision in the chapeau recognizing the right of contrac
tual modification of the time-limit set forth in paragraph (2)
for the examination of the demand for payment. A sugges
tion was made, however, to use the words "unless other
wise stipulated in the guaranty letter", so as to make it clear
that this provision only dealt with an agreement between
the guarantor and the beneficiary. The Working Group then
considered three variants as to the length of time to be
allowed for the examination of the demand for payment.

41. Some support was expressed for variant X, which
provided the guarantor with "reasonable time", on the
ground that the flexibility inherent therein would permit
adequate recognition of the circumstances in each indi~

vidual case, since cases might, if complex, require more
than the time provided for in variant Y. Variant X was said
to be preferable also because it would be difficult to fix a
general maximum limit of the type envisaged in variant Z.
However, objections were raised to variant X, in particular
that the provision would, due to its imprecision, not deliver
the desired degree of certainty. A measure of support was
found for variant Y also on the ground that the four-day
period envisaged therein accurately reflected typical bank
ing practice. However, it was observed that it was not bank
practice to allow examinations of demands for payment to
drag on, and that the need for an absolute time-limit was
questionable.

42. Support was also expressed in favour of the approach
taken in variant Z, which attempted to combine the flexibil
ity offered by the "reasonable time" provision in variant X
with the certainty offered by the fixed time-limit in variant
Y.

43. The Working Group, after deliberation, decided to
retain variant Z, without thereby foreclosing reconsidera
tion at a future session.

Article 17. Payment or rejection of demand

44. The text of draft article 17 as considered by the
Working Group was as follows:

"(1) The guarantor shall make payment as demanded
by the beneficiary, unless:

(a) the guaranty letter is non-existent, invalid or un
enforceable; or

(b) the demand does not meet the requirements re
ferred to in article 14 [; or

Variant A: (c) the demand is [manifestly] [clearly
and obviously] improper according to article 19].

"(2) Variant B: [The guarantor may make payment
despite an assertion by the principal that the demand is
improper according to article 19, provided that the guar
antor acts in good faith. However, if]

[If] the principal asserts that the demand is improper
according to article 19 and the guarantor decides not to
reject the demand, the guarantor shall promptly inform
the principal about its decision [and, if so requested by
the principal, defer payment for [three] business days].

"(3) If the guarantor decides to reject the demand on
any ground referred to in paragraph (I) (a) and (b) of
this article, it shall promptly give notice thereof, indicat
ing, where appropriate, the reasons for the decision, to
the beneficiary by teletransmission or, if that is not pos
sible, by other expeditious means.

"[(4) If the guarantor fails to comply with the provi
sions of article 16 or paragraph (3) of this article, it shall
be precluded from claiming that the demand is not in
conformity with the terms of the guaranty letter.]"

Paragraph (1) (a) and (b)

45. As regards subparagraph (a), concerns were expressed
that the reference to legal concepts such as non-existence,
invalidity or unenforceability might result in uncertainty or
disparities as to the rules applicable in different jurisdic
tions. It was stated that certain instances of "non-existence"
of a guaranty letter recognized in particular jurisdictions
might be regarded in other jurisdictions as instances of
absolute nullity or invalidity of the guaranty letter. Exam
ples of uncertainty concerning "non-enforceability" in
cluded boycott and the case where the text of the guaranty
letter stipulated payment in a non-convertible currency but
did not establish a conversion mechanism for payment in
another currency. It was thus suggested that the uniform
law, rather than focusing on concepts of legal doctrine,
should list the factual situations that could justify the rejec
tion of a demand for payment.
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46. The prevailing view was, however, that no attempt
should be made to list within the uniform law all factual
situations where the guarantor would be justified to refuse
payment since it would be difficult, if not impossible, to
establish an exhaustive list. Furthermore, any attempt to list
the cases where the guarantor would be obliged or entitled
not to pay might raise difficulties as regards the determina
tion of the applicable law since the conflict-of-Iaws rules
would be different depending upon whether the nullity of
the undertaking resulted from violation of legal require
ments concerning the personal capacity of the parties, the
form in which the undertaking was agreed upon or the
substance of the undertaking.

47. Reference was made to circumstances generally de
scribed as force majeure where the guarantor would be
faced with an absolute impossibility to make payment. A
suggestion was made that the uniform law should address
those situations. In that connection, a view was expressed
that the uniform law might indicate more clearly, in the
case of a temporary obstacle, whether the obligation of the
guarantor would be only temporarily suspended until such
time as the impediment disappeared or whether the obstacle
should be viewed as terminating the obligation of the guar
antor.

48. In support of the current wording of subparagraph (a),
it was explained that, while such concepts as "non-exist
ence", "invalidity" and "unenforceability" might be inter
preted differently in different jurisdictions, such differences
would not affect the application of the provision in so far
as the undertaking was vitiated by, and the non-payment
based on, circumstances to which at least one of those three
concepts was applicable. However, it was stated in reply
that the provision was inappropriate where the events or
circumstances that vitiated the undertaking fell outside the
scope of paragraph (1)(a) in some jurisdictions but were
retained within that scope in others.

49. The view was expressed that the obligations of the
guarantor addressed in article 17 were a "mirror image" of
the obligations of the beneficiary stated in article 14, which
established as a general rule that a demand for payment
presented by the beneficiary had to conform with the terms
of the guaranty letter. It was suggested that article 17
should be redrafted along the same lines to state in general
terms that the guarantor was obliged to pay against a de
mand in conformity with the terms of the undertaking. It
was stated that a reference to the obligation to pay pursuant
to and in accordance with the terms of the undertaking
would encompass not only subparagraph (b) but also the
cases currently addressed in subparagraph (a), as questions
relating to the issuance, the existence, the validity and the
enforceability of the undertaking would be raised in con
nection with the terms of the undertaking.

50. While it was observed that the suggested formulation
could not easily embrace a reference to article 19 on im
proper demand, the Working Group, after deliberation,
adopted the suggested structure as outlined in paragraph 49
and requested the Secretariat to prepare a revised draft of the
paragraph. It was noted that the new structure left open the
question as to whether the guarantor. in the exceptional cir
cumstances where it would not be obliged to pay, would

have an obligation or a mere authorization to refuse pay
ment. It was generally felt that question should be addressed
in the context of the discussion on variants A and B.

Variants A and B

51. As regards the substance of the tests contained in
variants A and B, it was stated that the difference was
minimal since it was difficult to conceive of circumstances
in which a demand was manifestly or clearly and obviously
improper but the guarantor nevertheless paid in good faith.
However, variants A and B were seen as differing in their
scope. Variant A stated as a general principle that the guar
antor should not pay in case of a manifest fraud, while
variant B addressed the exceptional situation where the
guarantor was instructed by the principal not to pay, based
on the assertion that the demand was improper.

52. Divergent views were expressed as to whether the
guarantor, faced with a manifestly improper demand,
should be obliged to refuse payment or whether he should
have discretion to payor not to pay. It was noted that this
question had repercussions on the relationship between the
guarantor and the principal, in particular as regards the
right of the guarantor to obtain reimbursement from the
principal and on the principal's right to apply for injunctive
relief as suggested in article 21.

53. In favour of granting the guarantor discretion, it was
stated that a fundamental principle of the uniform law was
that payment by the guarantor should be the norm and non
payment a rare exception. It was suggested that purpose of
the uniform law might be defeated if the guarantor was
under an obligation not to pay since that would encourage
the guarantor not to pay. It was also stated that the guaran
tor should be allowed to rely on the facial conformity of the
documents, unless the principal obtained a court decision
enjoining the guarantor from paying under the guaranty
letter. The prevailing view, however, was that the guarantor
should be obliged to refuse payment in blatant fraud or
abuse situations that could be perceived by anyone.

54. While some doubts were expressed as to whether the
test provided in variant A would be applied uniformly in all
jurisdictions, it was noted that the concept of bad faith
might lend itself to even greater divergence in interpreta
tion. It was agreed that the common core of the tests con
tained in variants A and B consisted of the fact that the
improper nature of the demand was known to the guarantor
or was beyond any reasonable doubt, without any investi
gation on the part of the guarantor.

55. After deliberation, the Working Group was agreed
that the uniform law should contain a rule to the effect that,
where the guarantor knew or ought to have known that the
demand for payment was improper, the guarantor would
have an obligation not to pay. In all other cases, i.e., not
only in case of facial conformity of the demand and docu
ments but also in case of a doubt, irrespective of whether
the guarantor was faced with an allegation that the demand
was improper, the general rule would apply and the guar
antor had to pay. The Working Group decided to recon
sider the matter at a future session on the basis of a revised
provision to be prepared by the Secretariat in the light of
the above deliberations and decisions.
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Last sentence of paragraph (2)

56. The provision deferring payment for a very limited
number of days was supported on the ground that it at
tempted to strike a balance between the need for prompt
payment of the independent undertaking and the interest of
the principal to submit documentary evidence to the guar
antor or, if feasible within that short period, to seek
injunctory relief from a court.

57. However, the prevailing view was that the provision
was likely to encourage systematic deferral of payment and
that the sentence should be deleted. It was also stated that
there should be no obligation imposed on the guarantor to
inform the principal if it is decided not to reject the demand.
Another argument for the deletion of the provision was that
it was contrary to the practice of stand-by letters of credit
which did not allow any time for possible negotiation.

Paragraph (3)

58. A concern was raised that the words "where appropri
ate" would give the guarantor the option not to inform the
beneficiary of the reasons why it had decided not to pay
under the guaranty letter. It was stated that paragraph (3)
might seem inconsistent with the preclusion rule contained
in paragraph (4) for the cases where the guarantor had
failed to comply with the provisions of article 16 and para
graph (3).

59. Accordingly, one view was that, following the ap
proach of article lO(b) URDG, the requirement of giving
notice to the beneficiary should not embrace the giving of
reasons. However, the prevailing view was that the guaran
tor should give reasons in all cases. It was suggested that
the uniform law should provide some guidance in that
respect, for example by requiring, in the case of non
conformity, a statement as to the specific discrepancy, and
in the case of an improper demand or of a fundamental
defect, a general statement to that effect.

60. The Working Group requested the Secretariat to pre
pare a revised version of paragraph (3) in the light of the
above deliberations.

Paragraph (4)

61. Divergent views were expressed as regards the rule of
preclusion contained in paragraph (4). One view was that
the preclusion rule was too harsh and that the uniform law
should remain silent on that point. That would still allow
parties to agree on the preclusion rule contained in the
Uniform Customs and Practice for Documentary Credits
(UCP). It was stated in support of that view that the idea
of finality underlying the preclusion rule was of greater
importance in the context of payments under commercial
letters of credit than under guaranty letters.

62. Another view was that the rule of preclusion should
be retained since finality was essential for guaranty letters
as well, at least for stand-by letters of credit. It was stated
in support of that view that it was not sufficient to leave the
matter to the UCP since preclusion was an important rule
of traffic that had to be made known to all parties poten
tially involved in the transaction.

63. After discussion, the Working Group decided that the
text of paragraph (4), possibly to be refined by the Secre
tariat, would remain between square brackets.

Article 18. Request for extension or payment

64. The text of draft article 18 as considered by the
Working Group was as follows:

"If the beneficiary [demands in the alternative pay
ment or] [combines a demand for payment with a request
for] an extension of the validity period of the guaranty
letter, the guarantor shall comply with the following
rules, unless otherwise agreed by the parties:

(a) The guarantor shall give prompt notice of the
alternative demand for extension or payment to the prin
cipal [directly or through an instructing party];

(b) The guarantor may not extend the validity period
without the consent of the principal; however, even if the
principal consents to the extension, the guarantor is not
obliged to extend the validity period, unless so required
by an agreement with the principal;

(c) The guarantor shall examine the demand for pay
ment in accordance with article 16 and decide whether to
payor to reject that demand; if the guarantor decides not
to reject the demand, it [shall] [may] defer payment until
[ten] business days have elapsed after [giving notice to
the principal] [receiving the alternative demand from the
beneficiary] and then make payment, unless the guaran
tor extends the validity period."

65. As had been the case when the Working Group first
discussed "extend-or-pay" requests at the fifteenth session
(NCN.9/345, paras. 73-77), opinions differed as to
whether the uniform law should contain specific provisions
on such requests. Doubts were expressed as to the need for
article 18 on the ground that the circumstances addressed
therein were already adequately covered by other provi
sions in the uniform law. In particular, it was suggested
that a request to extend or to pay could properly be classi
fied as a request for an amendment of the guaranty letter
falling under article 8. According to this view, if the uni
form law contained an adequate amendment procedure pro
viding for notice and consent of the parties, the need for
article 18 would diminish. To the demand-for-payment
component of an extend-or-pay request, article 14 might be
applied. The necessity of including article 18 was also
questioned on the ground that the need for the procedures
envisaged in subparagraphs (a) through (c) could be seen
as sufficiently covered by the general standards of conduct
imposed by the uniform law.

66. The primary factors cited in favour of retaining article
18 included uncertainty surrounding extend-or-pay re
quests and the guarantor's response thereto, along with the
frequency with which such requests occurred. It was stated
that, accordingly, the uniform law would have, either in
article 18 or in some other provision, to address such re
quests. It was said that extend-or-pay requests could not be
treated as simple requests for amendment and that specific
rules were desirable to regulate the legal effect and proce
dures of those types of requests. The rules would help to
address the problems that arose when, after an extend-or-
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pay request was refused, the guaranty letter expired without
payment having been made. Retention of article 18 was
also supported on the ground that extend-or-pay requests,
rather than being viewed in all cases with apprehension as
a practice to be discouraged by the uniform law, might be
regarded as potentially useful steps towards negotiated set
tlement of disputes between the principal and the benefici
ary. In that respect, the provision of subparagraph (c) to
defer payment for a certain number of days was regarded
as a useful device.

67. A number of additional observations were made, to be
considered were article 18 to be retained. One such sugges
tion was that the scope of the article should be limited to
bank guarantees, thus excluding stand-by letters of credit,
in particular because the extend-or-pay procedure was in
compatible with financial stand-by letters of credit, since
the expectation of the parties was that the bank would pay
immediately upon demand. In response, it was stated that
the extend-or-pay situation was one which arose not only
in relation to bank guarantees, but might also arise under
stand-by letters of credit, and that therefore no limitation
on the scope of article 18 would be warranted.

68. The Working Group noted that it was not the intent of
article 18 to confer a right on the beneficiary to obtain an
extension of the validity period of the guaranty letter
merely by virtue of making an extend-or-pay request. An
other area of potential clarification was the effect on the
counter-guaranty letter of an extend-or-pay request under
the indirect guaranty letter. It was also suggested that
additional clarity might be achieved by modifying the title
of article 18 to read along the lines of "request for exten
sion or demand for payment", as well as by placing it in
closer proximity to or incorporating it in article 8 or 14.

69. The Working Group then turned to a discussion of
whether an extend-or-pay request should be regarded as
containing a firm demand for payment, such that, were the
extension to be denied, the beneficiary would not have to
make any additional demand for payment in order to re
ceive payment. It was noted that this was the approach
underlying article 18. Support was expressed for that ap
proach. A differing view was that extend-or-pay requests
should not be regarded as demands for payment as this
would run counter to the notion of strict compliance of the
demand for payment with the terms of the guaranty letter.
It was pointed out that such an approach had been taken by
a number of jurisdictions. Mention was also made of the
distinction between those cases in which the contingency
secured by the guaranty letter had occurred and those cases
in which the contingency had not occurred. In the latter
type of case, for example when an extend-or-pay request
was made merely because the duration of the underlying
contract was being extended, the demand for payment
might be considered abusive.

70. After deliberation, the Working Group decided, in
order to facilitate further consideration, to request the Sec
retariat to present it with two possible approaches. Under
the first approach, a request to extend or to pay would not
be regarded as a proper demand for payment. It was ob
served that this approach, while possibly leading to the
elimination of extend-or-pay requests in their present form,

would not prevent beneficiaries from achieving the same
result by first requesting extension of the guaranty letter
prior to a specified deadline, and then, if the validity period
was not extended by the deadline, filing a demand for
payment. Under the second approach to be presented in the
next draft, the demand for payment portion of an extend
or-pay request would not be vitiated.

71. In reviewing article 18, the Working Group had occa
sion to engage in a discussion of the manner in which the
uniform law might establish a unified set of rules govern
ing guarantees and stand-by letters of credit while at the
same time taking account of various peculiarities of those
types of instruments. It was noted that, with respect to
several draft articles, questions had been raised as to the
feasibility of applying the same rule both to bank guaran
tees and to stand-by letters of credit. Such questions had
arisen not only with respect to the extend-or-pay procedure
in article 18, but also regarding requirements elsewhere in
the uniform law, for example, the notice of a demand for
payment to be given by the guarantor to the principal, the
treatment of non-documentary conditions, the question of
limiting transfers and the rule of preclusion. In each of
those cases, it was suggested that the distinction previously
made between stand-by practice and guarantee practice did
not adequately account for differences among those who
utilized guarantees. Rather than utilize terms such as
"hard" or "soft" which had pejorative connotations, it was
asked whether it might not be better to think of undertak
ings which were directed to immediate payment by a neu
tral paymaster based on a purely documentary demand as
opposed to instruments which were intended to assure a
solvent paymaster after a process of negotiation between
the parties. As to the former, the beneficiary would hold
the funds during any negotiation between the parties to the
underlying transaction, whereas in the latter, the paymaster
would withhold payment. The two approaches contained
many similarities as well as significant differences. It was
suggested that evidently some guarantees fell within the
former category and some within the latter, which ex
plained the differences in position among those using guar
antees with regard to the various issues such as notice to
the applicant before payment and extend-or-pay requests.
The distinction, it was suggested, was not between guaran
tees and stand-by letters of credit but between payment
oriented instruments, with stand-by letters of credit and
some guarantees falling within the former category and
other types of guarantees falling within the latter.

72. A view was expressed that, in view of the above,
perhaps consideration might have to be given to excluding
from the scope of the uniform law instruments that did not,
with respect to both purpose and function, fall within the
scope of the traditional bank guarantee. That approach,
however, was objected to on the ground that instruments
such as financial stand-by letters of credit represented a
large volume of the undertakings intended to be covered by
the uniform law. Furthermore, it was suggested that it
would be inappropriate for the uniform law to distinguish
instruments such as financial stand-by letters of credit from
bank guarantees and to attempt to apply separate rules for
each type of instrument. It was reported that bank guaran
tees were used, like financial stand-by letters of credit, in
financial markets and were accepted by beneficiaries as
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offering the required high degree of firmness in the under
taking. Accordingly, it was suggested that it might be more
fruitful for the uniform law to take the necessary account
of the different purposes that an undertaking covered by
the uniform law could serve, as well as possible attendant
differences in the certainty of the guarantor's undertaking.
Under this approach, the uniform law would take account
of the essential features both of undertakings used in finan
cial markets and of undertakings whose purpose was to
secure performance - irrespective of whether those finan
cial or performance assurances took the form of bank guar
antees or the form of stand-by letters of credit. The Work
ing Group was urged at the same time not to overempha
size differences between financial and performance stand
bys, in view of the established classification of financial
stand-bys as a species of stand-by letters of credit, which
themselves were generally regulated under the umbrella of
letters of credit.

73. It was agreed that the effort would continue to be
made to formulate rules of general application, and that in
that process account should be taken of the differing pur
poses and features of the various instruments covered by
the uniform law. It was also recalled that one of the guiding
notions of the uniform law was that of party autonomy to
agree on the terms of the guaranty letter. That autonomy,
the extent of which remained to be determined in respect of
each article, was an avenue through which differences in
practice could be accommodated, in particular, as regards
the choice of particular types of undertakings and of par
ticular payment conditions.

Article 19. Improper demand

74. The text of draft article 19 as considered by the
Working Group' was as follows:

"Variant A: A demand for payment is improper if:

(a) any certification by the beneficiary or any re
quired document accompanying the demand is [untrue]
[essentially incorrect] or forged; or

(b) the demand falls clearly outside the purpose for
which the guaranty letter was given or otherwise lacks
any plausible basis.

"Variant B: (1) [Same as variant A]

(2) A demand has no plausible basis, for example,
where:

(a) in the case of a guaranty letter that [supports]
[backs up] the financial obligation of a third party, the
principal amount is not due;

(b) in the case of a tender guaranty letter,
(i) the contract has not yet been awarded; or

(ii) the contract has been awarded to a tenderer
other than the principal; or

(iii) the contract has been awarded to the princi
pal and the principal has [accepted]
[signed] the contract and secured any re
quired performance guaranty letter;

(c) in the case of a repayment guaranty letter, no
advance payment has been made;

(d) in the case of a performance guaranty letter,

(i) a competent court or arbitral tribunal has
determined [in a final decision] that the ob
ligations of the principal towards the ben
eficiary, the performance of which the
guaranty letter was intended to secure, do
not exist or are unenforceable on the
ground that the underlying transaction [be
tween the principal and the beneficiary] is
non-existent, violates public policy or is
otherwise invalid;

(ii) the principal has completely [to the satis
faction of the beneficiary] fulfilled its obli
gations the performance of which the guar
anty letter was intended to secure;

(Hi) the beneficiary has prevented the principal
from fulfilling its obligations, the perform
ance of which the guaranty letter was in
tended to secure, by a [wilful] [serious]
breach of its own [fundamental] obligations
of the underlying transaction;

[(iv) the amount demanded is [grossly dispro
portionate to] [at least five times higher
than] the damage suffered due to the failure
of the principal to fulfil its obligations;]

(e) in the case of a counter-guaranty letter, the ben
eficiary of the counter-guaranty letter has paid [or in
tends to pay] to its beneficiary under its guaranty letter,
the reimbursement for which constitutes the purpose of
the counter-guaranty letter, upon a demand that is [evi
dently] affected by one of the infirmities referred to in
paragraph (1) of article 17, provided that the beneficiary
of the counter-guaranty letter

Variant X: acted in collusion with its beneficiary.

Variant Y: [acted in bad faith] [failed to exercise
professional care].

Variant Z: is by virtue of the counter-guaranty
letter or any reimbursement agreement with the coun
ter-guarantor or by virtue of law [entitled] [under a
duty] to reject the demand because of such infirmity].

"Variant C: (1) A demand for payment is im-
proper if making it constitutes fraud or an abuse of
rights.

(2) The making of a demand constitutes fraud where:

(i) the beneficiary [has no belief that the
amount demanded is due] [knows or cannot
be unaware of the fact that the amount
demanded is not due] on the basis asserted
in the demand and any supporting state
ments and documents; or

(ii) any supporting statement or document 1S

[untrue] [essentially incorrect]; or
(iii) any supporting document is forged.

(3) The making of a demand constitutes an abuse if:

Variant X: the beneficiary exercises its right for a
purpose other than that for which the guaranty letter
was given.
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Variant Y: the contingency against the conse
quences of which the guaranty letter was designed to
indemnify the beneficiary has undoubtedly not mate
rialized or has clearly been brought about by a funda
mental breach of the underlying transaction wilfully
committed by the beneficiary.

"Variant D: The guarantor [may] [shall] reject a de
mand as improper if, having due regard to the independ
ent [and essentially documentary] character of its under
taking, the guarantor concludes that the demand is made
in bad faith or fraudulently, including fraud or forgery
relating to the documents or fraud in the underlying
transaction, or that the making of the demand constitutes
an abuse of rights by the beneficiary, provided that the
facts constituting the basis of that conclusion are clearly
and convincingly established without investigation by
the guarantor."

75. Four variants of article 19 were presented to the
Working Group, reflecting various proposals that had been
made at the fifteenth session (see AlCN.9/345, para. 51).
Variants A through C contained definitions of the term
"improper demand". Variant D, rather than setting forth a
definition of that term, gave a general guideline.

76. In the review of the variants, a number of factors were
identified as relevant to defining or describing an "im
proper demand". Prominent among these was the distinc
tion that sometimes had to be drawn between fraud in the
underlying transaction and fraud in the documents pre
sented to the guarantor in order to obtain payment. In this
regard, it was recognized that, in cases of fraud in the
documents, a degree of tension existed with the principle of
examination of the demand on the basis of facial compli
ance and, in cases of fraud in the transaction, with the
principle of independence of the undertaking. It was the
general view of the Working Group that the circumstances
in the underlying transaction had to be given some oppor
tunity to affect the guaranty transaction so that in a limited
number of cases the demand for payment could be treated
as improper. Thus the notion of "improper demand" would
be limited to cases where the misconduct could be de
scribed by terms such as "manifest" or "beyond doubt" and
"egregious". It was also suggested that one of the ways of
focusing article 19 would be to indicate that demands for
payment that fell clearly outside the purposes of the guar
anty letter were improper.

77. An important related factor was the difference in ter
minology used by legal systems to refer to improper de
mands. Notably, in some legal systems, the use of the term
"fraud" was confined to cases of forgery of documents
presented to the guarantor, while demands for payment
related to fraud in the underlying transaction fell under the
notion of "abuse of rights". In other legal systems, both
aspects fell under the umbrella notion of fraud. While some
consideration was given to elaborating definitions of terms
such as "fraud" and "abuse", the general preference of the
Working Group was to attempt to bridge those differences
in terminology by avoiding the use of such terms and to
aim instead at a commonly understood description of the
improper demand.

78. Also said to be relevant were differences among legal
systems as to procedural and substantive rules under which
guarantors operated. For example, in some countries, ef
forts to prevent payment of an allegedly improper demand
typically took the form of applications to the court for
preliminary injunctive measures, while in certain other ju
risdictions such preliminary measures were not available
for cases of this type. It was also noted that the circum
stances in each case of improper demand differed, and that
this affected the ease with and the extent to which the
guarantor could become cognizant of the irregularity in the
demand for payment. The Working Group noted that in a
usual case the guarantor would not be kept informed as to
the implementation of the underlying transaction.

79. An observation of a more general type was that the
working assumption in the uniform law should be that the
parties generally act in good faith. A concern was also
raised that, in formulating the uniform law, adequate ac
count should be taken of the beneficiary's perspective, in
particular since the guaranty letter was the product of the
negotiated agreement of commercial parties and was often
the only source of monetary compensation for a default in
the underlying transaction. The Working Group was urged
to search for a formulation of article 19 that was as objec
tive as possible, avoiding terms such as "concludes", which
might suggest not only that the process was subjective in
character, but also that the guarantor was to conduct an
investigation of the fraud. It was also suggested that the
formulation of variant D might be simplified by deletion of
the words "demand is made in bad faith or fraudulently,
including fraud or forgery relating to the documents or
fraud in the underlying transaction, or that the".

80. As to the specific evaluation and comparison of the
variant versions of article 19, as noted above, the Working
Group generally preferred that article 19 should avoid at
tempting to define terms such as "fraud" that might be the
subject of traditionally divergent interpretations. Accord
ingly, the Working Group preferred the approach taken in
variant D over the definitional approach in the other vari
ants. Variants A and B drew criticism on the ground that
the significance of the words "plausible basis" found
therein was not clear and seemed overly broad. It was sug
gested that clear language was needed in order to indicate
whether the guarantor was to judge only whether there was
any basis at all for the demand for payment, or whether the
guarantor was to evaluate the sufficiency of any basis that
did exist for the demand for payment.

81. The approach used in variant B, that of providing an
illustrative list of cases of improper demand, was not re
garded as appropriate for the uniform law. Concerns in
cluded the possibility that the list of examples would not be
comprehensive and might not take adequate account of the
circumstances of individual cases, and that the use of such
a list was incompatible with the legislative drafting tradi
tion in a number of States. The suggestion was made that
a list of examples such as that in variant B might usefully
be included in a commentary.

82. The Working Group also considered possible modifi
cations and refinements of variant D beyond the avoidance
of terms such as "fraud" or "abuse". In doing so, it sur-
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veyed the various cases of improper demand specified or
referred to in the other variants in order to determine which
of these situations should be covered by the broad rule
along the lines of variant D. In connection with paragraph
(l)(a) in variant A, the Working Group considered what
the notion of fraud in the documents should encompass. It
was agreed that the case of forged documents should be
included. The case of false or inaccurate documents
seemed less clear. The Working Group noted that in some
jurisdictions the notion of forgery encompassed false or
inaccurate documents, while in others it did not. Enunciat
ing general rules for such cases was complicated by the
fact that the falsity or inaccuracy might not always be tan
tamount to the fraud to be sanctioned by the uniform law.
It was suggested that for such cases it might be helpful to
provide in article 19 that, for a false or inaccurate docu
ment to render the demand improper, the beneficiary must
have intended to deceive.

83. In this regard, the Working Group noted that the
courts of some jurisdictions have held that in such cases the
guarantor was obligated to pay if the beneficiary was una
ware of the tampering with the documents. Such holdings
raised the broader question of whether the uniform law
should generally limit itself to cases in which the benefici
ary was involved in or otherwis~ aware of the fraud. There
was general agreement that demands for payment in such
cases should be deemed improper. No final conclusions
were reached, however, as to whether the awareness of
involvement of the beneficiary would be a prerequisite for
action pursuant to article 19. The Working Group did
agree, though, that, as a whole, the situations addressed by
variant A should fall within the purview of article 19.

84. The view was expressed that the situation envisaged
in paragraph (2)(a) of variant H would not in all cases
constitute an improper demand. It was pointed out that it
indeed might be the purpose of a guaranty letter to provide
for payment even before the sum in the underlying trans
action became due (e.g., when the principal became insol
vent). It was suggested that the problem might be solved by
linking such a ground for impropriety to the terms and
conditions of the guaranty letter.

85. While support was expressed for the general thrust of
paragraph (2)(d)(i) of variant H, the Working Group was
reminded that it might be the purpose of a guaranty letter
to cover the risk of the occurrence of the type of situation
referred to in that paragraph (invalidity, unenforceability of
the underlying transaction). It was pointed out that payment
under such circumstances has withstood judicial scrutiny in
a number of jurisdictions.

86. Some hesitation was expressed with regard to the type
of situation referred to in paragraph (2)(d)(iii), which con
cerned prevention by the beneficiary of performance of
obligations in the undeJlying transaction that were secured
by the guaranty letter. It was suggested that the assessment
of that type of situation tended to be particularly subjective
and linked to the circumstances of the particular case and
should therefore not be covered by article 19.

87. Reservations were expressed as to the coverage of the
situation addressed in paragraph (2)(d)(iv) of variant H,

which referred to disproportionality between the damage
suffered and the amount claimed under the guaranty letter.
One concern was that assessment of the demand in such
terms would involve a value judgement by the guarantor.
Another concern was that the integrity of the undertaking
would be undermined if payment could be refused on
grounds other than complete lack of any basis for the de
mand. It was pointed out that the risk of disproportionality
could be dealt with by the principal by seeing to it that the
guaranty letter contained a mechanism for reduction of the
guaranty amount and called for the presentation of docu
ments certifying the amount due.

88. Differing views were expressed as to whether rejec
tion of an improper payment demand should, under article
17 in tandem with article 19, be mandatory or discretion
ary. Some support was expressed for a discretionary ap
proach, in particular because of a concern that a mandatory
approach would accentuate uncertainty as to whether the
law governing the underlying transaction or the law gov
erning the guaranty letter would be used for resolving the
concepts of fraud and abuse of rights contained in variant
D. The prevailing view, in line with the decision in respect
of article 17, was that rejection should be mandatory for the
kind of cases of manifest fraud or abuse being contem
plated by article 19. Such an approach was said to have the
benefit also of avoiding uncertainty that would result were
the principal's obligation to reimburse the guarantor to be
linked to the proper exercise of discretion in such cases by
the guarantor.

89. The Working Group agreed that the case of the coun
ter-guaranty letter should be encompassed in article 19. It
was noted that fraud in the counter-guaranty context may
centre on the counter-guaranty itself, for example, when a
demand for payment under the counter-guaranty letter was
made without there having been a demand under the indi
rect guaranty letter. In other cases, payment under the in
direct guaranty letter took place, but was tainted with fraud
of the ultimate beneficiary.

90. As to the formulation concerning counter-guaranty
letters found in paragraph (2)(e) of variant H, it was sug
gested that the text in that paragraph should be reworded in
order to take better account of differences in national law
concerning the room to manoeuvre allowed to the guaran
tor confronted with an improper demand for payment. The
Working Group reviewed the three variants set forth in
paragraph (2)(e) concerning the circumstances in which
article 19 would apply to the counter-guaranty context.
variants X and Y raised some hesitation, in particular be
cause they contained terms of uncertain meaning, including
"collusion", "bad faith" and "professional care". Regarding
variant Y, a view was expressed that the reference to fail
ure to exercise professional care might suggest that a guar
antor had to engage in more than an examination of the
demand for payment. The remaining approach, in variant
Z, which avoided the use of uncertain terms, was consid
ered preferable. It was noted that the word "not" had inad
vertently been left out before the words "[entitle] [under a
duty]".

91. After deliberation, the Working Group requested the
Secretariat to revise article 19 based on the preference that
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had been expressed for the approach in variant D. As had
been discussed, the provision would concern cases in
which the impropriety of the demand was clear and unam
biguous or beyond doubt to the guarantor. It would also
avoid defining terms such as "fraud" and "abuse of right",
focusing rather on a description of the improper demand
and taking into account various types of instruments and
their different possible purposes. The provision further
would treat counter-guaranty letters, drawing some of its
features from paragraph (2)(e) of variant B, including the
substance of variant Z in that paragraph.

Article 20. Set-off

92. The text of draft article 20 as considered by the
Working Group was as follows:

"Variant A: Unless otherwise [expressly] agreed by
the parties, the guarantor may not avail itself of a set-off
with any claim against the demand for payment under
the guaranty letter.

"Variant B: Unless otherwise agreed by the parties
and subject to the provisions of the law of insolvency,
the guarantor may discharge its payment obligation un
der the guaranty letter by means of a set-off with any
claim not assigned to it by the principal, provided that
the claim of the guarantor is [liquidated and] certain or
undisputed.

"Variant C: Unless otherwise expressly agreed by
the parties, the guarantor is precluded from discharging
its payment obligation under the guaranty letter by
means of a set-off with any claim, except where:

(a) the beneficiary is insolvent; or

(b) the guaranty letter is designed to secure the ful
filment of a financial or payment obligation of the prin
cipal or the guarantor and that obligation could have
been discharged by means of a set-off with the claim of
the guarantor."

93. As had been the case at the fifteenth session, diver
gent views were expressed as to whether the uniform law
should include a provision on set-off. In support of deletion
of article 20, reference was made to divergencies among
national laws as to the extent to which set-off was permit
ted. For example, in some countries set-off was only per
mitted in cases of insolvency. In the face of diversity, a rule
in the uniform law would be certain to contradict the juris
prudence and laws of a number of countries. Other factors
said to favour deletion of article 20 included the relatively
low frequency with which cases of set-off arose in the
guaranty context and the fact that set-off might be regarded
merely as a method of execution of payment under the
guaranty letter.

94. The prevailing view was in favour of retaining a pro
vision on set-off in the uniform law. It was stated that a
clear solution of the issue of set-off was one that was of
importance to the integrity of the guaranty letter. Set-off
was a commonly used extrajudicial remedy that should not
fall outside the uniform law. Whereas inclusion of a rule of
common understanding would foster harmonization and
uniformity, the absence of such a rule in the uniform law

might contribute to uncertainty and inconsistency. It was
also felt that such a rule might usefully clarify matters not
covered in the laws of all States, for example, whether the
guarantor was permitted to set off a claim assigned to the
guarantor by the principal.

95. As to the content of the rule on set-off, the view was
expressed that variant A, which prohibited set-off, should
be chosen, though modified to permit set-off in cases of
insolvency of the beneficiary. A rationale behind a prohi
bition of set-off was that the guaranty letter was essentially
a substitute for placing money in escrow and that, there
fore, payment needed to be carried out when it fell due.
Reference was also made to judicial decisions in the analo
gous area of documentary credits prohibiting set-off and to
the uncertainty that might arise for holders of security in
terests in the guaranty amount, were set-off to be envis
aged.

96. The prevailing view, however, was that such an at
tempt to prohibit set-off would not be reflective of practice
and would diminish the acceptability of the uniform law.
According to that view, set-off was not incompatible with
the purposes of the guaranty letter and therefore the per
missive approach in variant B was preferable. It was also
suggested that an inability to set off would lead to difficul
ties related to the tracing of assets and might increase the
incidence of double payment. The Working Group also
expressed its support for the prohibition in variant B of the
set-off of claims assigned by the principal to the guarantor.
It was felt that such set-off would run counter to the pur
pose of the guaranty letter and to the principle of independ
ence. A related question concerned the manner in which
the notion of claims of the principal would be defined, for
example, whether it would include claims of a company in
which the principal had an interest.

97. Divergent views were expressed as to certain aspects
of variant B. Some support was expressed for the reference
at the end of variant B to the liquid, certain or undisputed
nature of claims that might be set off. Deletion of that
language was widely urged on the ground that such de
tailed aspects of set-off were treated in national law and it
was not necessary to address them in the uniform law,
thereby running the risk of conflict with national law.

98. It was reported that in the laws of some countries set
off was restricted to claims of the guarantor arising out of
the same transaction as the beneficiary's claim. While there
was some support for such a restriction in the uniform law.
it was widely regarded as a matter to be left to the general
law of set-off in each country. It was suggested that it
might be useful to indicate that set-off had to be against a
party that was claiming payment. Such a limitation would
be necessary to cope with cases of assignment or transfer
of the guaranty letter. Such a rule would prohibit a guaran
tor, for example, from setting off its claim involving the
original beneficiary against a demand for payment made by
a transferee.

99. After deliberation, the Working Group requested the
Secretariat to revise article 20 in line with the preference
that had been expressed for variant B.
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Chapter V. Provisional court measures

Article 21. Preliminary injunction against guarantor

100. The text of draft article 21 as considered by the
Working Group was as follows:

"(1) Where, on an application by the principal,

Variant A: strong prima facie evidence is produced
to the satisfaction of a competent court

Variant B: clear and liquid proof is presented to a
court of competent jurisdiction

Variant C: it is manifestly shown by documentary
means, including [sworn witness statements] [affidavits]

that a demand made [or anticipated to be made] by the
beneficiary constitutes an improper demand, the court
may issue a preliminary order enjoining the guarantor
from meeting the demand [or from debiting the account
of the principal], provided that [the court is satisfied
that] the refusal to issue such an order would cause the
principal [serious harm] [irreparable loss] which would
be [clearly] more substantial than the loss that might be
suffered by the beneficiary as a result of the issuance of
such an order.

"(2) Before deciding on the application of the princi
pal, the court [may hear the guarantor] [shall provide the
guarantor with an opportunity to be heard]. It may also
[, if so permitted under its procedural law,] consider the
advisability of hearing the beneficiary or of allowing the
principal to seek injunctive relief against the beneficiary
as co-defendant.

"(3) An order referred to in paragraph (1) of this article
shall be issued for a specified period of effectiveness not
exceeding [six] months. An extension of that period may
be made dependent on the initiation by the principal of
proceedings other than preliminary proceedings against
the guarantor or the beneficiary.

"(4) The court may make the effect of an order referred
to in paragraph (1) of this article subject to the furnish
ing by the principal of such security as the court deems
appropriate."

General Remarks

101. The Working Group noted that article 21 and the
two other articles in the present chapter were particularly
preliminary in nature, meant to reflect various views that
had been expressed at the fifteenth session and to facilitate
further consideration by the Working Group as to whether
and how the uniform law should treat provisional court
measures, in particular the preliminary injunction.

102. As had been the case at the fifteenth session, various
opinions were expressed on the question of preliminary
injunctions. There was a degree of hesitation to incorporate
article 21 and its companion provisions, in particular to the
extent that they contained procedural rules that differed
from State to State and that might better be left to local
law. It was suggested that the acceptability of the uniform
law would be adversely affected if it presented legislatures
with the prospect of having to revamp established rules
governing injunctions for one particular area of the law. It

was also pointed out that for some States the injunctive
relief envisaged in the draft articles would be foreign. In
the light of the above, it was suggested that the articles in
question might be deleted, or at least directed only at those
States in which injunctions were a recognized measure.

103. In favour of retaining a provision on injunctions, it
was stated that such a provision was an integral element of
the provisions in the uniform law dealing with fraud and
abuse. It was also suggested that it was not the intent of the
draft articles to bring about drastic changes in current na
tional procedures, although it was said to be precisely be
cause of the diversity in national approaches that it would be
salutary to include the provisions in question in the uniform
law. To the extent that injunction procedures did not exist in
some States, retention of provisions on injunctions was said
to have the benefit of providing guidance to those States in
formulating such provisions. Both with respect to such
States, as well as to the problem of diversity of national
approaches, inclusion of provisions on preliminary injunc
tions was said to be beneficial for international uniformity
and for protection of the integrity of the guaranty letter. It
was further noted that the discussion of article 21 was ham
pered somewhat by uncertainty as to whether the final form
of the uniform law would be a convention or a model law.

Paragraph (1)

104. The Working Group considered three variants in
paragraph (1) concerning the main requirement that the
principal would have to meet in order to obtain an injunc
tion. The first approach, variant A, which required the prin
cipal to present strong prima facie evidence, encountered
criticism as being too loose. Variant B, which referred to
clear and liquid proof, was considered to be a stricter stan
dard and therefore received more support. Reservations were
expressed, however, as to the use of the expression "clear
and liquid proof', which might not be widely understood.
Variant C, which referred to the manifest showing of the
impropriety of the demand through documentary means,
did receive some support, but was generally regarded as
being too strict a standard and potentially harmful to the
interests of justice. In particular, it might not be advisable,
in court proceedings, to limit to documentary means the
manner in which parties may prove impropriety. A ques
tion was also raised concerning the appropriateness of
referring to affidavits, in view of the unfamiliarity with
such instruments in some legal systems. A substantial
degree of interest was shown in a proposal to combine
variants Band C, so as to provide that the application of
the principal must manifestly show that the demand was
improper.

105. In the review of the variants in paragraph (1), vari
ous observations were made, including the following: that,
in view in particular of the diversity of national legal re
gimes, the provisions in the uniform law on preliminary
injunctions should be of a general, skeleton character, and
that they should be flexible and avoid impinging on the
access of parties to the courts; that it should be made abun
dantly clear that the preliminary injunction was to be avail
able only in the strictly limited cases that fell under the
category of "improper demand" enunciated in article 19
and that the link to article 19 might have to be made more
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explicit than it was in the current draft; that the significance
of the references to competent courts was not clear; and
that the same standard of proof should be applied to both
article 21 and to article 22.

106. The Working Group then considered whether article
21 should permit the principal to apply for a preliminary
injunction prior to a demand having been made. Deletion
of this possibility was urged on the ground that such antici
patory applications would broaden the scope of injunctive
relief under the uniform law to an excessive degree. It was
also pointed out that the willingness of courts to grant such
anticipatory relief would vary from jurisdiction to jurisdic
tion. A differing view was that the typically short time
between the demand and payment made it unrealistic not to
permit anticipatory applications for injunctive relief while
still hoping to preserve a meaningful remedy for the prin
cipal. It was said that this time pressure would be accentu
ated were the Working Group to finally decide under arti
cle 15 not to provide for notice to the principal of the
demand for payment. The view was also expressed that the
reference to the debiting of the principal's account as one
of the acts that an injunction could block should be deleted.
The concern behind that view was that, if the guarantor had
paid in good faith, the court should not intervene to block
the debiting of the principal's account.

107. Differing views were exchanged as to whether to
retain the language at the end of paragraph (l) concerning
the court's assessment of the relative harm that would be
caused to the parties by a refusal to grant the injunctive
relief. Concerns in favour of deletion were that the rule
enunciated in article 21 might conflict with various ap
proaches to such an assessment that existed in practice and
that it was primarily the responsibility of the principal to
assess the risks that were inherent in the use of guaranty
letters. Proponents of retaining the provision said that it
would have the desired effect of narrowing the availability
of preliminary injunctions and that it would foster harmo
nization. It was also noted that the assessment by the court
that an injunction should be granted could be balanced by
requiring the principal to post a security.

108. The Working Group considered a number of possi
ble ways of expanding the scope of article 21. The first was
a proposal to expand the article to deal with provisional
measures other than preliminary injunctions, for example,
prejudgement seizure or attachment of assets. It was noted
that the laws of some States, while not providing for pre
liminary injunctions, did authorize attachment. Doubts
were expressed as to covering attachment, in particular
because it was uncertain whether that device would or
could be uniformly applied to intangibles such as the obli
gation to make payment under a guaranty letter or the right
to claim payment. Another suggestion was that article 21
should contain a prohibition against the clause, sometimes
included in counter-guaranties, requiring the counter-guar
antor to pay even in the face of a court order prohibiting
payment. Yet another proposal was that article 21 include
a provision concerning the response of the guarantor to an
application for a preliminary injunction. It was noted that
the practice varied from State to State as to the extent to
which the guarantor became involved in the defence
against an application for a preliminary injunction.

109. Divergent views were expressed as to whether the
uniform law should cover injunctions not based on im
proper demand but on other objections to payment such as
non-existence, invalidity or unenforceability of the guar
anty letter. One view was that article 21 should be broad
ened so as to encompass such objections and to subject
applications for injunctions to the same requirements, in
particular as regards the standard of proof. Another view
was that an injunction should be available as an extraordi
nary measure only in the extraordinary case of an improper
demand and that it would be especially disruptive if an
injunction were allowed on the ground of non-conformity
of documents. Yet another view was that the uniform law
should deal only with injunctions based on improper de
mand and leave the question of the availability of injunc
tions based on other objections to payment to other provi
sions of national procedural law. The Working Group, after
deliberation, requested the Secretariat to prepare draft pro
visions reflecting those three views for reconsideration at a
future session.

Paragraph (2)

110. The Working Group exchanged views on whether
the application for a preliminary injunction should be dealt
with in ex parte proceedings, or whether the guarantor, and
perhaps the beneficiary, should be given an opportunity to
be heard. One view was that it was imperative that the
opportunity to be heard be given to both sides and that the
matter should not be left discretionary. Another view was
that, due to the time constraints involved, it would not be
realistic to impose an across-the-board requirement that the
guarantor, and perhaps the beneficiary, should be given a
hearing. It was suggested that the circumstances of each
individual case should be permitted to determine the nature
of the proceeding. Another suggestion was to accommo
date the practice of issuing temporary restraining orders in
ex parte proceedings.

111. There was a mixture of views also with respect to
including a reference to injunctive action against the ben
eficiary as a co-defendant. It was suggested, in particular,
that such a manoeuvre might encounter jurisdictional diffi
culties.

Paragraph (3)

112. A question was raised as to whether it was appropri
ate for article 21 to provide the degree of procedural detail
contained in paragraph (3). It was stated that the answer
depended to some extent on whether the final form of the
uniform law would be that of a convention or that of a
model law.

Paragraph (4)

113. Some support was expressed for the inclusion of a
provision along the lines of paragraph (4), in particular
since it helped to underscore the serious and extraordinary
character of an injunction that, based on the application by
the principal, interrupted the payment process envisaged
under the guaranty letter. A suggestion that the uniform
law require the principal to post security in all cases did not
attract wide support, the preponderant view being that the
matter was better left to the discretion of the court.
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114. After deliberation, the Working Group requested the
Secretariat to revise article 21 to reflect the discussion that
had taken place. The revised article would deal less exten
sively with procedural details than did the current provi
sions of paragraphs (2) to (4).

Article 22. Preliminary injunction against beneficiary

115. The text of draft article 22 as considered by the
Working Group was as follows:

"(1) Where, on an application by the principal, strong
prima facie evidence is presented to a competent court
that a demand made by the beneficiary constitutes an
improper demand, the court may order the beneficiary
not to accept payment or to withdraw its demand or, if
such a demand is anticipated to be made, not to make the
demand, provided that the refusal to issue such an order
would cause the principal serious harm that would be
more substantial than the loss that might be suffered by
the beneficiary due to such an order.

"(2) Before deciding on the application of the princi
pal, the court [may hear the beneficiary] [shall provide
the beneficiary with an opportunity to be heard].

"(3) An order referred to in paragraph (1) of this article
shall be issued for a specified period of effectiveness not
exceeding [six] months. An extension of that period may
be made dependent on the initiation by the principal of
proceedings other than preliminary proceedings against
the beneficiary. [If an order restraining the beneficiary
from making a demand is repealed or becomes o,qterwise
ineffective, the period of effectiveness of the guaranty
letter shall be deemed to have been extended so as to
allow the beneficiary [ten] days after the time of ineffec
tiveness of that order for making a demand.]

"(4) The court may make the effect of an order referred
to in paragraph (1) of this article subject to the furnish
ing by the principal of such security as the court deems
appropriate."

116. There was general agreement that, should the uni
form law contain rules on preliminary injunctions against
the beneficiary, those rules, particularly as regards the re
quired standard of proof, should be parallel to the rules
contained in article 21 on preliminary injunctions against
the guarantor. It was stated that an important feature of the
uniform law would be to establish a "level playing field",
i.e., to provide for equal treatment of both the guarantor
and the beneficiary. In that connection, it was agreed that
an attempt should be made to merge the provisions of the
article with those of article 21 and to reduce the procedural
details regulated in paragraphs (2) to (4).

117. As regards the substance of the article, it was stated
that rules on preliminary injunctions against the beneficiary
were not very common in national legislation and that it
might be difficult for national legislators to allow the prin
cipal to apply for a court injunction against the beneficiary,
Le., to make it possible for the principal to intervene in the
context of a relationship between the guarantor and the
beneficiary to which the principal was not a party. It was
also stated that in those cases where the beneficiary resided

in a foreign country the provision would be of limited use.
It was stated in reply that the provision might nevertheless
be of some use, particularly in situations where the injunc
tion would be effective and recognized. It was also pointed
out that there was some wisdom in providing for injunctive
relief within the relationship (between the principal and the
beneficiary) where the root of the dispute tended to lie.

118. It was noted that the decision would to some extent
depend upon a decision yet to be made as to whether the
uniform law would be in the form of a convention or of a
model law. The Working Group, after deliberation, agreed
to reconsider the matter at a future session on the basis of
a draft to be prepared by the Secretariat in the light of the
above deliberations.

Article 23. Principles of preliminary proceedings

119. The text of draft article 23 as considered by the
Working Group was as follows:

"[(1) Injunctive relief may be sought from a competent
court against the guarantor by the principal or by the
beneficiary, and against the beneficiary by the principal
or by the guarantor, even if the place of business of the
applicant is not situated in this State.

"(2) The court shall [endeavour to] deal expeditiously
with an application for injunctive relief [and take into
due account the special character of the guaranty letter]."

120. It was noted that the draft article was designed to lay
down two principles, namely free access to courts for in
junctive relief by applicants from within or outside the
State in question and an appeal for expeditious proceedings
on preliminary injunctions. Reservations were expressed as
to the term "competent court" and to the scope of the pro
vision which, unlike articles 21 and 22, embraced not only
applications by the principal but also applications by the
guarantor and the beneficiary.

121. While support was expressed for the principles un
derlying the draft article, it was generally felt that there was
no need for retaining the draft article in the uniform law.
Accordingly, the Working Group decided to delete the
draft article.

Chapter VI. Jurisdiction

Preliminary discussion on appropriateness of including
in the uniform law provisions on jurisdiction

122. At the outset, it was explained that draft articles 24
and 25 reflected to some extent the uncertainty about the
future form of the uniform law and about the extent to
which jurisdictional matters should be included in the uni
form law. While article 25 and paragraph (3) of article 24
were drafted in the style of a model law, article 24(1) and
(2) were reminiscent of conventions. Above all, the draft
articles did not cover such important ancillary matters as
recognition and enforcement, res judicata and stay of pro
ceedings that would more appropriately be dealt with in a
convention than in a model law.
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123. It was suggested that any future provisions on
jurisdiction in the uniform law should be consistent with
such international instruments as the 1968 Brussels
Convention on Jurisdiction and the Enforcement of
Judgements in Civil and Commercial Matters and the 1988
Lugano Convention on Jurisdiction and the Enforcement of
Judgements in Civil and Commercial Matters. It was
realized that it would be difficult, if not impossible, for a
State that adhered to any of those conventions to accept
different rules and that difficulty might shape its position
on the general question of whether the uniform law should
include jurisdiction provisions at all. It was suggested that
the Governments of those States might wish to examine
this potential conflict and the issue of substantive
compatibility, and that the Hague Conference on Private
International Law might assist in the process of
examination. Another suggestion was that the uniform law
should not include provisions on jurisdiction since the
above Conventions, while formulated on a regional level,
were open for accession by all States.

124. It was stated in reply that the universal composition
of the Working Group necessitated due regard to the inter
ests of the many States not adhering to a particular regional
convention. A suggestion was made that the Commission
might wish to consider in a wider context, not limited to
the specific area of guaranty letters, the relationship be
tween universal and regional unification and discuss the
desirability and feasibility of providing a universal frame
work on jurisdictional matters, building on relevant con
ventions dealing with such matters for regional purposes.
As regards the inclusion of provisions on jurisdiction in the
uniform law, it was suggested that such provisions should
be limited to essential issues of relevance in guaranty con
texts along the lines of draft articles 24 and 25. While the
formulation of such provisions, because of their close link
to substantive and procedural provisions in the uniform
law, should be carried out by the Working Group, the
Hague Conference on Private International Law could use
fully assist in this undertaking at the secretariat level and,
if so agreed, at a session of the Working Group with addi
tional or joint participation.

Article 24. Choice of court or of arbitration

125. The text of draft article 24 as considered by the
Working Group was as follows:

"(I) The parties may, in the guaranty letter or by a
separate agreement in a form referred to in paragraph (I)
of article 7, designate a court or the courts of a specified
State as competent to settle disputes that have arisen or
may arise in relation to the guaranty letter, or stipulate
that any such dispute shall be settled by arbitration.

"(2) If the parties have designated a court or the courts
of a specified State in accordance with paragraph (1) of
this article, only the designated court or courts shall have
jurisdiction.

"(3) The provisions of the preceding paragraphs of this
article do not constitute an obstacle to the jurisdiction of
the courts of this State for provisional or protective
measures."

Paragraph (1)

126. The Working Group recalled the decision made at its
fifteenth session that arbitration or forum clauses should be
allowed (NCN.9/345, para. 107). As regards forum
clauses, a discussion took place as to whether the parties'
freedom of choice should be unlimited, as currently pro
vided by article 24, or whether the court chosen by the
parties should have a certain connection with the guaranty
letter transaction. While there was some support for requir
ing a certain connection or precluding an unreasonable
choice, it was widely felt that the freedom of the parties
should be unlimited since any kind of limitation would
create undesirable uncertainty and because there might be
a practical need to allow parties to choose a forum that bore
no connection. with the transaction, for example, because it
was perceived as neutral by the parties. It was also stated
that unlimited freedom of choice would be more consistent
with the general principle of party autonomy expressed in
the uniform law. It was noted that unlimited recognition of
forum clauses did not preclude a designated court from
declining to take jurisdiction where appropriate, as pro
vided in article 25(1). After discussion, the Working Group
decided to maintain the paragraph.

Paragraph (2)

127. It was explained that paragraph (2) was modelled on
a similar provision in article 17 of the Convention on Ju
risdiction and the Enforcement of Judgements in Civil and
Commercial Matters (Brussels 1968). While some support
was expressed for the retention of the paragraph on the
basis of the widest possible recognition of party autonomy,
strong reservations were expressed against the recognition
of exclusive court jurisdiction clauses. It was stated that
such clauses were rejected in a number of jurisdictions. It
was also stated that the recognition of such prorogation
clauses might be dangerous if it was not coupled with the
recognition of foreign court decisions. The example was
given of a situation where a decision rendered by a desig
nated court with exclusive jurisdiction in a given country
might not be enforceable, for lack of recognition, in the
country where the assets of the defendant were located.
After deliberation, the Working Group decided that the
paragraph should be deleted.

Paragraph (3)

128. It was explained that paragraph (3) was modelled on
article 21(3) of the Hamburg Rules and reflected an ap
proach also adopted by the 1968 Brussels Convention and
the 1965 Hague Convention on Choice of Court (see N
CN.9/WG.IIIWP.71, para. 49). No objection was raised
against the text of the paragraph and the Working Group
decided that it should be maintained in the draft text.

Article 25. Determination of court jurisdiction

129. The text of draft article 25 as considered by the
Working Group was as follows:

"(I) Unless otherwise provided in accordance with
paragraph (l) of article 24 [or if a designated court of
another State declines to exercise jurisdiction], the courts
of this State [may exercise] [have] jurisdiction over dis-



344 Yearbook of the United Nations Commission on International Trade Law, 1992, Vol. XXIII

putes between the guarantor and the beneficiary relating
to the guaranty letter if [the guaranty letter was issued]
[the guarantor has its place of business, where the guar
anty letter was issued,] in the territory of this State.

"(2) The courts of this State may also entertain an ap
plication by the principal for a preliminary order against
the guarantor [or the beneficiary] if the guaranty letter
was issued in this State."

130. As regards the substance of paragraph (1), Le., the
determination of jurisdiction failing a choice by the parties
or in the situation where a designated court declined to exer
cise jurisdiction, it was widely felt that such a provision was
useful. However, it was agreed that the rule contained in the
paragraph should not be understood as providing for exclu
sive court jurisdiction, for reasons similar to those expressed
in the context of the discussion on article 24.

131. It was noted at the outset that, while the scope of
article 24 was limited to the relationship between the guar
antor and the beneficiary, the scope of article 25 was wider,
in that paragraph (2) covered preliminary orders sought by
the principal. It was recalled that the paragraph imple
mented a suggestion made at the fifteenth session in the
light of the fact that certain issues relating to the principal
and possibly injunctions brought by the principal might be
addressed by the uniform law. However, some doubts were
expressed as to whether the paragraph should be main
tained, particularly in view of the fact that its scope encom
passed injunctions sought by the principal against the guar
antor or the beneficiary. If the paragraph were to be re
tained, it should be reviewed for consistency with other
pertinent provisions of the uniform law.

132. After discussion, the Working Group requested the
Secretariat to prepare a revised draft of article 25 in the
light of the above deliberations. It was noted that the
Working Group had not yet taken a final decision as to
whether provisions on jurisdiction should be included in
the uniform law.

Chapter VII. Law applicable to guaranty letters

Article 26. Choice of applicable law

133. The text of draft article 26 as considered by the
Working Group was as follows:

"[The rights and obligations arising out of] [The rights,
obligations and defences relating to] a guaranty letter are
governed by the [rules of] law designated by the parties.
Such designation shall be by an express clause in the
guaranty letter or in a separate agreement, or

Variant A: result without doubt from the terms of
the guaranty letter.

Variant B: be demonstrated by the terms of the guar
anty letter [or the circumstances of the relationship be
tween the guarantor and the beneficiary].

Variant C: result by implication from the terms of
the guaranty letter."

134. As had been the case at the fifteenth session differ
ing views were expressed as to whether or not to include
in the uniform law provisions on applicable law. Those
who felt that little or no attention should be given in the
uniform law to this question cited the limited extent to
which questions of applicable law caused difficulties in
practice and the consensus that had developed concerning
the law applicable to the primary relationships involved in
the guaranty letter. Proponents of retention of provisions
on applicable law responded that, owing in particular to the
uncertainty that might arise when a multiplicity of relation
ships and laws were involved, the matter warranted atten
tion in the uniform law. It was generally felt that, were any
provisions on applicable law to be included, they should be
kept as simple as possible, along the lines of draft articles
26 and 27.

135. Turning to the specific formulation of article 26, the
Working Group considered whether it was sufficient to
refer at the beginning of the article to the "rights and ob
ligations" arising out of the guaranty letter, or whether it
would be preferable to refer to the "rights, obligations and
defences" relating to the guaranty letter. Some were of the
view that the additional reference to "defences" was help
ful, while others felt that, though such a reference might
not do any harm, it was unnecessary because the notion of
"defences" was encompassed in the notion of "rights and
obligations".

136. The bracketed reference to "rules" of law designated
by the parties also attracted both supporters and opponents.
Supporters of retention of that reference felt that it was
useful because it would be read as an affirmation of the
parties contractual freedom to make the guaranty letter
subject to non-legislative rules such to as the UCP or
URDG. The prevailing view was that the reference to
"rules" of law may be inconsistent with the domestic legal
order of a number of States and that therefore article 26
should be limited to sanctioning the freedom of the parties
to choose a particular law.

137. Support was expressed for the basic approach used
in the draft prepared by the Secretariat, in particular the
recognition of party autonomy. As to the implied designa
tion provision contained in article 26, a view was expressed
that provision would lead to uncertainty and should there
fore be deleted. A suggestion was made that article 26
should be aligned with the language used in the 1980 Rome
Convention on the Law Applicable to Contractual Obliga
tions. In response it was pointed out that, while that Con
vention did exist in particular for regional application, the
aim of the uniform law was to provide a uniform rule for
universal application. It was also noted that there was some
doubt as to the applicability of that Convention to guaran
tees and stand-by letters of credit and that it might therefore
be preferable to formulate language specifically geared to
guaranty letters. The members of the Working Group
agreed that they would attempt to gather additional
information on the manner in which provisions in the uni
form law on applicable law would interact with any con
ventions on conflicts of law. It was further noted that the
question of the ·final form which the uniform la~ .wou~d
take was of relevance to an assessment of the prOVisions m
chapter VII.
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138. Of the three variants concerning the manner in
which designation could be implied, variant A drew the
greatest degree of support, particularly from those whose
preferred option would be to exclude article 26 altogether
from the uniform law. An appealing feature of this variant
was that it was directly linked to the terms of the guaranty
letter. Variant A did, however, encounter some reservations
on the ground that it was too strict a standard. Variant B
met with reservations because of the reference to the cir
cumstances of the relationship between the guarantor and
the beneficiary. Some doubt was also expressed as to the
feasibility of covering in a single formula the various situ
ations covered by the uniform law, in some of which the
laws of a variety of States might be at play. A view was
also expressed that the review of the provisions on
applicable law highlighted the importance of deciding the
extent to which relationships other than the guarantor
beneficiary relationship would be covered in the uniform
law.

139. After deliberation, the Working Group decided to
retain article 26, a decision that would be open to future
review. The Secretariat was requested, in revising the
article, to reflect the support given to the principle of party
autonomy, to remove the reference to "rules", and to
incorporate variant A. The Working Group also agreed that
the Secretariat should continue to maintain contact and
exchange information with the Secretariat of the Hague
Conference on Private International Law concerning the
preparation of provisions in the uniform law on applicable
law and jurisdiction, and to explore, if necessary, other
forms of possible cooperation. It was also felt that issues of
applicable law specific to the guaranty letter did not appear
to merit treatment in a separate convention and that short,
simple rules along the lines of draft articles 26 and 27
could appropriately be included within the uniform law.

Article 27. Determination of applicable law

140. The text of draft article 27 as considered by the
Working Group was as follows:

"Failing a choice of law in accordance with article 26,
[the rights and obligations arising out of] [the rights,
obligations and defences relating to] a guaranty letter are
governed by the law of the State where the guarantor has
its place of business or, if the guarantor has more than
one place of business, where the guarantor has that place
of business at which the guaranty letter was issued.
[However, if according to the guaranty letter the exam
ination of the demand and any required documents takes
place in another State the law of that State applies to the
standard of care and responsibility for such examination,
failing a specific agreement to the contrary.]"

141. No objections were raised as to the basic approach
in article 27, which provided that, when the parties have
not designated an applicable law, the law of the place of
business of the guarantor (or the place of issuance if the
guarantor had more than one place of business) would be
applicable. Questions were raised, however, as to the ne
cessity for setting forth this rule in the uniform law, in
particular since it was already generally recognized.

142. Differing views were exchanged as to whether to
retain the second sentence of article 27, which provided
that, where the examination of the demand for payment
took place in a country other than that of the guarantor, the
law of that other country would provide the standard of
care and responsibility for the examination. The need for
such a provision was questioned on the ground that the
uniform law already provided, in article 16, a standard of
care for the examination and that it was therefore unneces
sary to include also a conflict-of-laws rule on the point. It
was pointed out, however, that the inclusion of the standard
of care in a substantive provision might have the desired
effect only if the uniform law took the form of a conven
tion.

143. It was noted here, as in other provisions of the uni
form law, that the intent was to cover counter-guaranty
letters, as provided for in draft article 6(a), with the result
that the law applicable to the relationship between the
counter-guarantor and its beneficiary (Le., the guarantor
issuing the indirect guaranty letter) would be that of the
place of business of the counter-guarantor.

144. After deliberation, the Working Group decided to
retain article 27, subject to deletion of the second sentence
and to the alignment of the opening words with those of
article 26.

Ill. FUTURE FORM OF THE UNIFORM LAW

145. It was noted that the views expressed in respect of
the need for, and the substance of, provisions on jurisdic
tion and applicable law as well as some other previously
discussed draft articles depended in part on the future form
of the uniform law. The Working Group, therefore, en
gaged in an exchange of views on whether the draft text
should eventually be adopted in the form of a convention
or in the form of a model law.

146. Some support was expressed for the form of a model
law since that provided States with a wider latitude as to
which provisions of the text were acceptable and could
readily be incorporated into the national law. Somewhat
wider support was expressed for the form of a convention
since that was more in line with the character of the rules
envisaged and since it would foster uniformity which was
said to be essential for the smooth operation of interna
tional guaranty letter transactions.

147. In the light of the continuing divergence of views on
the future form of the text, it was proposed that the Work
ing Group should proceed on the working assumption that
the final text would take the form of a convention without
thereby precluding the possibility of reverting to the more
flexible form of a model law at the final stage of the work
when the Working Group would have a clear picture as to
the provisions included in the draft text. After deliberation,
the Working Group adopted that proposal, with the expec
tation that it would facilitate its future work by providing
a degree of certainty.

148. In connection with the discussion of the future form
of the uniform law but as a separate point, a concern was
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reiterated that had been voiced in the context of the discus
sion of "extend-or-pay" requests (see paragraphs 71-72).
The concern was, in short, that the draft text disregarded
the existing difference in terms of firmness between stand
by letters of credit and European-style bank guarantees and
that it might be inappropriate to aim for a unitary set of
rules that would do justice to neither type of undertakings,
for both of which there was a demand on the market. A
suggestion was made therefore to envisage some separate
provisions that applied only to firm undertakings, whether
or not labelled in the uniform law as stand-by letters of
credit, and it was promised, for that purpose, to provide the
Secretariat with a list of such provisions and relevant infor
mation.

149. It was stated in reply that the degree of firmness was
not a valid criterion to distinguish between stand-by letters

of credit and bank guarantees as such; differences in firm
ness existed within each of these two categories that were
developed separately for historical reasons. It was also re
called that, during the similar discussion referred to above,
suggestions had been made for taking into account practi
cal differences of undertakings according to their purpose
and payment conditions and, above all, that it had been
agreed to continue with the effort of formulating rules of
general application.

IV. OTHER BUSINESS

150. The Working Group decided to hold its next session
from 30 November to 11 December 1992 at Vienna, sub
ject to confirmation by the Commission at its twenty-fifth
session.

D. Working paper submitted to the Working Group on International
Contract Practices at its seventeenth session: independent guarantees and

stand-by letters of credit: tentative draft of a uniform law on international
guaranty letters: note by the Secretariat

(A/CN.9/WG.II/WP.73 and Add.I) [Original: English]

[Text reproduced in part two, IV, B, pp. 313-327.]
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INTRODUCTION

1. The Commission, at its seventeenth session (1984),
decided to place the subject of the legal implications of
automatic data processing to the flow of international trade
on its programme of work as a priority item. I It did so after
considering a report of the Secretary-General entitled "Le
gal aspects of automatic data processing" (NCN.9/254),
which identified several legal issues, relating to the legal
value of computer records, the requirement of a writing,
authentication, general conditions, liability and bills of lad
ing. The decision of the Commission was made after taking
note of a report of the Working Party on Facilitation of

lOjJicial Records of the General Assembly, Thirty-ninth Session. Sup
plement No. 17 (N39/17), para. 136.

International Trade Procedures, which is jointly sponsored
by the Economic Commission for Europe and the United
Nations Conference on Trade and Development. The report
suggested that, since the legal problems arising in this field
were essentially those of international trade law, the Com
mission as the core legal body in the field of international
trade law appeared to be the appropriate central forum to
undertake and coordinate the necessary action.2

2. At its eighteenth session (1985), the Commission had
before it a report by the Secretariat entitled "Legal value of
computer records" (NCN.9/265). That report came to the

2"Legal aspects of automatic trade data interchange" (TRADElWP.41
R.185IRev.1). The report submitted to the Working Party is reproduced in
NCN.9/238, annex.
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conclusion that, on a global level, there were fewer prob
lems in the use of data stored in computers as evidence in
litigation than might have been expected. It noted that a
more serious legal obstacle to the use of computers and
computer-to-computer telecommunications in international
trade arose out of requirements that documents had to be
signed or be in paper form. After discussion of the report,
the Commission adopted a recommendation, the substan
tive provisions of which read as follows:

"The United Nations Commission on International
Trade Law,

"1. Recommends to Governments:

(a) to review the legal rules affecting the use of
computer records as evidence in litigation in order to
eliminate unnecessary obstacles to their admission, to be
assured that the rules are consistent with developments
in technology, and to provide appropriate means for a
court to evaluate the credibility of the data contained in
those records;

(b) to review legal requirements that certain trade
transactions or trade related documents be in writing,
whether the written form is a condition to the enforce
ability or to the validity of the transaction or document,
with a view to permitting, where appropriate, the trans
action or document to be recorded and transmitted in
computer-readable form;

(c) to review legal requirements of a handwritten
signature or other paper-based method of authentication
on trade related documents with a view to permitting,
where appropriate, the use of electronic means of
authentication;

(d) to review legal requirements that documents for
submission to governments be in writing and manually
signed with a view to permitting, where appropriate,
such documents to be submitted in computer-readable
form to those administrative services which have ac
quired the necessary equipment and established the nec
essary procedures;

"2. Recommends to international organizations elab
orating legal texts related to trade to take account of the
present Recommendation in adopting such texts and,
where appropriate, to consider modifying existing legal
texts in line with the present Recommendation."3

3. At its twenty-first session (1988), the Commission
considered a proposal to examine the need to provide for
the legal principles that would apply to the formation of
international commercial contracts by electronic means. It
was noted that there existed no refined legal structure for
the important and rapidly growing field of formation of
contracts by electronic means and that future work in that
area could help to fill a legal vacuum and to reduce uncer
tainties and difficulties encountered in practice. The Com
mission requested the Secretariat to prepare a preliminary
study on the topic.4

'Official Records of the General Assembly, Fortieth Session, Supple
ment No. 17 (N40117), para. 360.

4Ibid., Forty-third Session, Supplement No. 17 (N43/17), paras. 46 and
47, and ibid., Fortyjourth Session, Supplement No. 17 (N44/17), para. 289.

4. At its twenty-third session (1990), the Commission had
before it a report entitled "Preliminary study of legal issues
related to the formation of contracts by electronic means"
(AlCN.9/333). The report summarized work that had been
undertaken in the European Communities and in the United
States of America on the requirement of a writing as well
as on other issues that had been identified as arising in the
formation of contracts by electronic means. The efforts to
overcome some of those problems by the use of model
communication agreements were also discussed. The Com
mission requested the Secretariat to continue its examina
tion of the legal issues related to the formation of contracts
by electronic means and to prepare for the Commission at
its twenty-fourth session a report that would analyse exist
ing and proposed model communication agreements with a
view to recommending whether a model agreement should
be available for worldwide use and, if so, whether the
Commission should undertake its preparation. The Com
mission expressed the wish that the report would give it the
basis on which to decide what work might be undertaken
by the Commission in the field. 5

5. At its twenty-fourth session (1991), the Commission
had before it the report it had requested, entitled "Elec
tronic Data Interchange" (AlCN.91350). The report de
scribed the current activities in the various organizations
involved in the legal issues of electronic data interchange
(EDI) and analysed the contents of a number of standard
interchange agreements already developed or currently be
ing developed. It also pointed out that such documents
varied considerably according to the various needs of the
different categories of users they were intended to serve
and that the variety of contractual arrangements had some
times been described as hindering the development of a
satisfactory legal framework for the business use of ED!. It
suggested that there was a need for a general framework
that would identify the issues and provide a set of legal
principles and basic legal rules governing communication
through ED!. It concluded that such a basic framework
could, to a certain extent, be created by contractual ar
rangements between parties to an EDI relationship but that
the existing contractual frameworks that were proposed to
the community of EDI users were often incomplete, mutu
ally incompatible, and inappropriate for international use
since they relied to a large extent upon the structures of
local law.

6. The report also noted that, although many efforts were
currently being undertaken by different technical bodies,
standardization institutions and international organizations
with a view to clarifying the issues of EDI, none of the
organizations that were primarily concerned with world
wide unification and harmonization of legal rules had, as
yet, started working on the subject of a communication
agreement. Accordingly, the report suggested that the
Commission, in view of its ability to bring to bear the
views of all legal systems, including those of developing
countries that were already or would soon be confronted
with the issues of EDI, might wish to consider itself prepar
ing a standard communication agreement for use in inter
national trade.

5Ibid., Forty-fifth Session, Supplement No. 17 (N45/17), paras. 38-40.
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7. The report also suggested that, on the legislative level,
possible future work for the Commission on the legal issues
of EDI might concern in particular the subject of the replace
ment of negotiable documents of title, and more specifically
transport documents, by EDI messages. That was an area
where the need for statutory provisions seemed to be devel
oping most urgently with the increased use of ED!. The re
port suggested that the Secretariat might be requested to sub
mit a report to a further session of the Commission on the
desirability and feasibility of preparing such a text.

8. The Commission was agreed that the legal issues of
EOI would become increasingly important as the use of
EDI developed and that the Commission should undertake
work in that field. As regards the specific suggestions re
flected above, there was wide support for the suggestion
that the work of the Commission should be aimed at iden
tifying the legal issues and principles involved in commu
nication through EOI and providing a set of basic legal
rules. The Commission was agreed that, given the number
of issues involved, the matter needed detailed consideration
by a Working Group.

9. Divergent views were expressed at the twenty-fourth
session of the Commission as to whether the preparation of
a standard communication agreement should be undertaken
by the Commission as a priority item. One view was that
work on a standard agreement should be undertaken imme
diately since no such document existed for worldwide use
and since the Commission, because of its representative
character, would be a particularly good forum for such
work. The prevailing view, however, was that it was pre
mature to engage immediately in the preparation of a stan
dard communication agreement and that it might be prefer
able, until the next session of the Commission, to monitor
developments in other organizations, particularly the Com
mission of the European Communities and the Economic
Commission for Europe.

10. After deliberation, the Commission decided that a ses
sion of the Working Group on International Payments
would be devoted to identifying the legal issues involved
and to considering possible statutory provisions, and that
the Working Group would report to the Commission at its
next session on the desirability and feasibility of undertak
ing further work such as the preparation of a standard com
munication agreement. The Commission also took note of
the suggestion by the Secretariat to prepare a uniform law
on the replacement of negotiable documents of title, and
more particularly transport documents, by EDI messages.6

11. The Working Group, which was composed of all
States members of the Commission, held its twenty-fourth
session at Vienna, from 27 January to 7 February 1992.
The session was attended by representatives of the follow
ing States members of the Working Group: Argentina, Bul
garia, Canada, Chile, China, Costa Rica, Cuba, Czechoslo
vakia, Egypt, France, Germany, Hungary, Iran (Islamic
Republic of), Italy, Japan, Mexico, Morocco, Netherlands,
Spain, United Kingdom of Great Britain and Northern Ire
land and the United States of America.

6Ibid., Forty-sixth Session, Supplement No. 17 (A/46/17), paras. 311
317.

12. The session was attended by observers from the fol
lowing States: Algeria, Australia, Austria, Belgium, Brazil,
Finland, Indonesia, Lebanon, Oman, Pakistan, Paraguay,
Peru, Philippines, Poland, Saudi Arabia, Sweden, Switzer
land, Thailand, Tunisia, Turkey, Uganda and Yemen.

13. The session was attended by observers from the follow
ing international organizations: Economic Commission for
Europe (ECE), International Monetary Fund (IMF), Com
mission of the European Communities (CEC), Hague Con
ference on Private International Law, Intergovernmental Or
ganization for International Carriage by Rail (OTIF), Asian
Clearing Union (ACU), International Rail Transport Com
mittee (CIT) and International Union of Railways (DIC).

14. The Working Group elected the following officers:

Chairman: Mr. Jose Marla Abascal Zamora
(Mexico)

Rapporteur: Mr. Essam Ramadan (Egypt)

15. The Working Group had before it the following docu
ments: provisional agenda (NCN.9/WG.IV/WP.52) and a
note by the Secretariat (NCN.9/WG.IV/WP.53) listing a
number of issues possibly to be included in the programme
of future work on the legal aspects of ED!.

16. The Working Group adopted the following agenda:

1. Election of officers.

2. Adoption of the agenda.

3. Possible issues to be included in the programme of
future work on the legal aspects of electronic data
interchange (EOI).

4. Other business.

5. Adoption of the report.

17. The following documents were made available at the
session:

(a) Report of the Secretary-General on the legal value
of computer records (NCN.91265);

(b) Report of the Secretary-General on electronic data
interchange-preliminary study of legal issues related to the
formation of contracts by electronic means (NCN.9/333);

(c) Report of the Secretary-General on electronic data
interchange (NCN.9/350).

!. PRELIMINARY REMARKS

18. Prior to commencing its discussion of the legal issues
of EOI, the Working Group engaged in a general overview
of the current work of other international organizations
active in the field. A report was made to the Working
Group on behalf of the Working Party on Facilitation of
International Trade Procedures (WPA) of the Economic
Commission for Europe concerning the action programme
on commercial and legal aspects of trade facilitation
adopted at the twenty-third session of the Working Party
(TRADE/WPA/R.697).7 It was recalled that the action pro-

'A summary of the action programme (TRADElWP.4/R.697) was con
tained in A/CN.9/350, paras. 28-44.
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gramme encompassed the following projects: preparation
of an interchange agreement; preparation of a portion of the
United Nations Trade Data Directory (UNffDID) dealing
with legal issues; reduction of barriers to international trade
that might stem from the commercial practice of transfer
ring rights through the use of negotiable documents; iden
tification of existing legal and commercial barriers; defini
tion of electronic messages and their "signatures"; and
coordination with other bodies.

19. A presentation was also made on behalf of the Inter
governmental Organization for International Carriage by
Rail (OTlF) on the progress of the DOCIMEL Project that
was aimed at replacing the paper-based rail consignment
note by an electronic message.8 It was also indicated that
the Commission of the European Communities (CEC),9 the
International Chamber of Commerce (ICC),1O the Interna
tional Maritime Committee (CMI),11 the Baltic and Interna
tional Maritime Council (BIMCO),12 the International Road
Transport Union (IRU),13 the United Nations Conference
on Trade and Development (UNCTAD) and the Customs
Co-operation Council (CCC) had undertaken projects in
connection with the legal aspects of ED!.

20. The Working Group also took note of a number of
initiatives taken by Governments and national trade facili
tation bodies with a view to facilitating the use of ED!.
Such initiatives included: review of applicable commercial
law and rules applicable to tax, accounting, customs and
other regulatory matters, so as to identify legal and regula
tory obstacles to the increased use of EDI; establishment of
pilot projects on such issues as the use of EDI in public
procurement; preparation of model communication agree
ments for optional use by parties using ED!; drafting of
new national legislation specifically designed to accommo
date the needs of EDI users, for example as regards pres
entation of evidence. In that connection, it was stated that
while some of the legal issues of ED! (e.g., the admissibil
ity of ED! messages as evidence) might need to be treated
differently in different areas of law (e.g., admissibility of
evidence in litigation as contrasted with admissibility of
evidence for regulatory purposes), some other legal issues
of EDI such as liability for failure or error in communica
tion would require a cross-sectoral treatment.

21. The Working Group expressed its appreciation for the
information it had received regarding the work currently
undertaken by international organizations active in the field
and regarding national surveys or revisions of legislation
undertaken by national authorities. It was agreed that that
information would significantly assist the Working Group
in its attempt to determine the practical need for specific
legal rules concerning ED!. It was also agreed that those

'The DOCIMEL Project was summarized in AlCN.9/350, paras. 49-51.

9'fhe work of the Commission of the European Communities within the
TEDIS Project was summarized in AlCN.9/333, paras. 15-41 and in AI
CN.9/350, paras. 12-26.

IOThe work of ICC was described in AlCN.9/350, paras. 45-48.

liThe work of CMI was described in AlCN.9/350, paras. 54, 69 and
104-108.

I2The BIMCO Project on electronic bills of lading was briefly described
in NCN.9/WG.IVIWP.53, para. 87.

I3The work of IRV was described in AlCN.9/350, paras. 52-53.

indications illustrated the need for a close cooperation be
tween all interested organizations so as to harmonize solu
tions and to avoid duplication of work.

11. POSSIBLE SCOPE AND FORM
OF FUTURE WORK

22. The Working Group preceded its consideration of
possible issues of future work with a discussion of the
scope and form which that work should take. The possible
forms of the work considered included the identification of
general legal principles applicable to the use of ED! in
trade, the preparation of a legal guide, and, on the legisla
tive level, the elaboration of statutory provisions.

23. According to one view, the Working Group should
focus in the initial stage of its work on the identification of
general principles of law applicable to the main issues
raised by the use of ED! in trade. Those issues included,
for example in the area of contract formation, the effect of
electronic communications on the questions of offer and
acceptance, requirements for verification of receipt of elec
tronic messages, the legal effect of reduced human deci
sion-making, evidentiary considerations, the legal status of
network providers (including central data managers), and
the determination of applicable law. Along these lines, it
was suggested that the Working Group might undertake the
preparation of a legal guide that would identify what
seemed to be the extremely varied range of legal issues
arising in the context of ED! and that would suggest legal
principles for optional use by those trading partners who
considered establishing an EDI relationship or by those
national authorities that were confronted with ED!.

24. In favour of work on the legislative level, it was re
called that the mandate given the Working droup was to
consider possible statutory provisions. It was also stated
that statutory provisions, because they would offer detailed
guidance, would be a more effective tool in assisting States
to remove legal obstacles to the increased use of ED!. It
was observed that, due to a lack of such detailed guidance,
the recommendation adopted by the Commission in 1985
(see above, paragraph 2) with a view to establishing legal
principles and to providing guidance to national legislators
and regulatory authorities for the removal of legal obstacles
to the increaed use of ED! had resulted in little progress in
the removal of those obstacles. It was pointed out that more
progress could probably have been achieved if the general
principles contained in the recommendation had been ex
pressed in a more detailed manner, so as to suggest prac
tical and detailed rules as to how p~per-based requirements
could have been removed and how paper could have been
replaced by a functional equivalent for use in an electronic
environment. It was widely agreed that, while an attempt to
design such detailed rules might have been premature in
1985, and while it might still be premature regarding some
aspects of the commercial use of electronics in view of the
continuing technical changes, the time might now be ap
propriate for considering the preparation of detailed rules
regarding some other aspects of the use of ED!. It was also
agreed that any attempt to design legal rules and principles
on EDI should be based on a close observation of commer
cial practices and aimed at enhancing the use of BD!. It
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was stated that, irrespective of the form that might be taken
by the work of the Commission regarding EDI, that work
should serve an educative function and should be aimed at
demonstrating the merits of EDI techniques as compared to
current paper-based practices.

25. The Working Group decided at the outset that the
focus of its work should be on legal issues raised by the use
of EDI in international trade, in line with the approach
taken in previous work by the Commission. It was noted
that such a focus, depending upon the form of work, might
entail the need to establish a test for internationality and
would not exclude the possibility of use in a domestic
environment of any rules prepared by the Commission.

26. The Working Group then proceeded with a survey of
the legal issues and commercial practices involved with a
view to determining whether such issues and practices had
reached a degree of maturity that would call for the prepa
ration of legal rules or whether the situation remained so
unstable that only general principles could be elaborated.
The Working Group also agreed that, after completing that
survey, it would consider the question of the form which
the work of the Commission should take. In that connec
tion, the Working Group recalled that the specific mandate
that had been given to it was to devote the present session
not only to identifying the legal issues involved but also to
considering possible statutory provisions on those issues,
as well as to report to the Commission at its next session
on the desirability and feasibility of undertaking further
work such as the preparation of a standard communication
agreement. It was noted that different forms of work might
be appropriate for different issues.

27. On the question of a standard communication agree
ment, it was stated at the outset of the discussion that it was
neither necessary nor appropriate for the Commission, at
least at this stage, to develop a standard communication
agreement. The reasons given included the fact that a number
of communication agreements had already been developed;
that work was being carried out within the framework of
other organizations on communication agreements, some
aimed at sectoral and others at universal use; and the possi
bility that there may in fact be a need for a variety ofcommu
nication agreements (e.g., some tailored to specific commer
cial sectors), rather than for one universal model.

28. As to the specific order in which issues should be dis
cussed at the present session, a suggestion that the discus
sion generally follow the order in which the issues were
presented in the paper before the Working Group was gen
erally accepted, although it was noted that the list was not
exhaustive and might require future additions. As to the
definition of EDI, there was general agreement that in ad
dressing the subject-matter before it the Working Group
would not have in mind a notion of EDI that was limited to
the electronic exchange of information between closed net
works of users that had become party to a communication
agreement. Rather, the Working Group would have in mind
a notion of EDI encompassing also open networks that al
lowed EDI users to communicate without having previously
adhered to a communication agreement, thus covering a
variety of trade-related EDI uses that might be referred to
broadly under the rubric of "electronic commerce".

29. Differing views were expressed as to whether the
Working Group should attempt at the outset of its discus
sion to consider a more specific definition of ED!. One
view was that such an exercise would usefully set out the
scope of the issues to be considered by the Working Group
since it might not be immediately clear whether certain
methods of communicating information electronically (e.g.,
facsimile) were to be considered as falling within the no
tion of EDI. The prevailing view, however, was that, hav
ing the above-mentioned general notion of EDI or "elec
tronic commerce" in mind for the purpose of defining the
scope of the Working Group's task, it would be best to
leave the matter of a specific definition to a later stage.
This order of discussion was felt to be particularly appro
priate because the question of the definition of EDI might
arise repeatedly with respect to various points and in fact
might differ with respect to different issues to be consid
ered by the Working Group, and because the panoramic
view of the issues involved would place the Working
Group in a better position to consider a definition of ED!.

30. However, without attempting to define EDI at that
stage, the Working Group discussed whether the above
mentioned broad notion of EDI should be interpreted as
encompassing consumer transactions. After discussion, the
Working Group was agreed that, should it recommend the
preparation of legal rules on EDI by the Commission, it
would also recommend that issues of consumer law be
expressly excluded from the scope of those rules.

31. In the same vein, it was stated that the reference to
"open networks" should not be interpreted as covering
systems open to the public for consumer transactions, such
as point-of-sale systems. Rather, "open networks" should
be interpreted as those communication systems that were
designed to enhance the inter-operability of existing and
future closed networks. As an example of such an open
network, it was indicated that systems were currently being
designed to allow the direct transmission of data between
operators connected to different closed networks. It was
stated that such systems relied on the use of an "electronic
envelope" that could be processed by different network
systems and involved the creation of directories (some
times referred to as "electronic yellow pages") that would
allow EDI to be used in a way similar to telex. It was
observed that the processing of data by different networks
might raise specific legal problems, particularly as regards
the issue of liability for failure or error in transmission.

Ill. POSSIBLE ISSUES OF FUTURE WORK

A. Requirement of a writing

1. Mandatory requirement of a writing

32. The Working Group recognized that, at least in some
legal systems, rules requiring certain transactions to be
concluded or evidenced in writing might constitute impedi
ments to the use of ED!. Differing approaches were consid
ered as to the possible manner in which such writing re
quirements existing in various laws should be dealt with in
the effort to create a legal environment hospitable to the
use of EDI. One approach would be to make an effort to do
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away with writing requirements altogether so as to facili
tate the use of EOI to the maximum possible degree. There
was little support for an attempt to eliminate writing re
quirements generally. Such an approach was considered
not only to be difficult to implement, but also of question
able appropriateness and of limited acceptability.

33. Reasons cited for the inadvisability of attempting an
across-the-board removal of writing requirements included
the continuing use, in most if not all legal systems, of writ
ing requirements for specific purposes such as the evidenc
ing of certain types of contracts and for negotiability; the
presence of requirements for a writing to produce specific
legal effects, for example, requirements for the issuance of
documents under transport conventions (e.g., the Conven
tion for the Unification of Certain Rules Relating to Interna
tional Carriage by Air, Warsaw, 1929) and requirements that
agreements to arbitrate or agreements on jurisdiction be in
writing (e.g., the 1958 Convention on the Recognition and
Enforcement of Foreign Arbitral Awards); and the fact that
the benefits of advances in technology that made the use of
EOI possible and raised the possibility of eliminating writ
ing requirements were not uniformally available to all coun
tries, in particular developing countries.

34. In view of the above, there was a widely shared view
that the preferable approach to dealing with possible im
pediments to the use of EOI posed by writing requirements
found in national laws would be to extend the definition of
"writing" to encompass EDI techniques, thereby facilitat
ing the fulfilment of those requirements through the use of
electronic means. It was agreed that the aim of this ap
proach, sometimes referred to as a "functional-equivalent
approach", should be to enable, rather than to impose, the
use of EOI. It was observed that an extended definition of
writing would permit States to adapt their domestic legis
lation to developments in communications technology ap
plicable to trade law without necessitating the wholesale
removal of the writing requirements themselves or disturb
ing the legal concepts and approaches underlying those
requirements. At the same time, it was said that the elec
tronic fulfilment of writing requirements might in some
cases necessitate the development of new rules. This was
due to one of many distinctions between paper-based docu
ments and EOI, namely, that the latter were readable by the
human eye, while the former were not so readable unless
reduced to paper or displayed on a screen.

35. It was proposed that a definition of writing along the
following lines should be considered:

"Writing includes but is not limited to a telegram, telex
and any other telecommunication which preserves a
record of the information contained therein and is capa
ble of being reproduced in tangible form."

While questions were raised as to the feasibility of propos
ing a single formula to cover the many differing circum
stances and purposes to which writing requirements were
currently applied, and the resulting limits to the extent of
possible harmonization, it was generally agreed that a defi
nition of this type merited consideration.

36. It was noted that an extended definition of "writing"
would still rely on an analogy between EDI messages and

written documents and that it would not create the entirely
new concept that was sometimes referred to as needed to
accommodate the most advanced uses of ED!. However, it
was generally agreed that such an extended definition
would not preclude further investigation from being under
taken to determine which new concept might be appropri
ate. It was also generally agreed that an extended definition
of "writing" would help to address the wide variety of situ
ations where EOI relationships remained comparable to
paper-based relationships.

37. Various suggestions for refinements and other obser
vations were made concerning the proposed definition,
based in particular on the general concern that the defini
tion should not be drafted narrowly, thereby possibly ex
cluding future advances in technology not currently envis
aged. In this connection, it was noted that any requirement
of reduction to paper should be excluded, as was done in
the proposed definition, as any such requirement would
defeat the purpose of ED!. From a similar standpoint, it
was suggested that the word "tangible" might be suscepti
ble to a narrow construction and that therefore it might be
preferable to use words such as "readable", "legible", or
even "audible". A further suggestion along these lines was
that the extended definition should not be limited to com
puter-to-computer communications, but should also en
compass techniques such as storage of data on optical discs
and through the use of voice imprints.

38. Another proposed solution to the problem of foreclos
ing advances in technology was to avoid focusing in the
definition on particular modes of communication, and in
stead to focus on the essential element of the record-keep
ing function that was traditionally fulfilled by writing but
could now be fulfilled through the use of EOI techniques.
In response to this suggestion, it was stated that some ref
erence to modes of communication was probably unavoid
able since the very purpose of extending the definition of
writing was to encompass new modes of communication.

39. The attention of the Working Group was drawn to an
example of another approach to the recognition of elec
tronic equivalents to paper-based documents. The particu
lar legislation cited prescribed conditions under which EOI
messages exchanges by participants in certain closed-net
works would be deemed to fulfil writing requirements
found in the applicable law. Those conditions included a
limitation to traders approved by the Government, as well
as the use of approved standard message formats and gov
ernment-certified communication networks. It was ob
served that a system of this type raised the question of the
extent of the government role, as ,opposed to the role of
private parties, in approving the use of standard message
formats.

2. Contractual definition of a writing

40. It was recalled that communication agreements often
contained stipulations aimed at overcoming possible diffi
culties that might arise concerning the validity and enforce
ability of legal acts (particularly contracts) due to the fact
that they were formed through an exchange of EDI mes
sages instead of the usual written documents. Such commu-
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nication agreements often adopted one or both of the two
following approaches to establish the legally binding value
of EDI messages. Under the first approach, EDI messages
were defined as written documents by mutual agreement of
the parties (see NCN.9/350, paras. 68-76). The second
approach relied upon a mutual renunciation by the parties
of any rights or claims to contest the validity or enforce
ability of an EDI transaction under possible provisions of
locally applicable law relating to whether certain agree
ments should be in writing or manually signed to be bind
ing upon the parties (see NCN.9/350, paras. 77-78).

41. The view was expressed that contractual definitions of
"writing" would be of little relevance to the work of the
Working Group if its recommendation to the Commission
was to undertake the preparation of statutory provisions on
the topic. It was further stated that contractual definitions
of "writing" would be of limited utility in view of the fact
that contractual stipulations could not determine the rights
and obligations of third parties. However, it was also re
called that one purpose of a uniform law might be to enable
potential EDI users to establish a secure EDI relationship
by way of a communication agreement within a closed
network. It was thus pointed out that it might be useful to
envisage a statutory provision to the effect of eliminating
the doubts that might exist in some legal systems as to the
validity of privately agreed definitions of "writing". It was
also stated that, in some countries, contractual definitions
of "writing" were particularly important in view of the fact
that they were used in agreements between public authori
ties such as tax authorities and private EDI users.

42. While the Working Group was generally agreed that
the principle of party autonomy should be affirmed as re
gards the definition of a "writing", wide support was given
to a suggestion that a "functional equivalent approach"
should be taken regarding the issue of "writing". The func
tional approach would rely on an analysis of the functions
traditionally served by paper documents and allow parties
to agree as to which of the traditional functions of the paper
would be served by EDI messages. It was stated that the
mere indication of parties' freedom to agree on a definition
of "writing" that would go beyond the traditional paper
based definitions would not sufficiently guarantee the legal
safety of EDI transactions in case of litigation. It was ob
served that a writing served the following functions: to
provide that a document would be legible by all; to provide
that a document would remain unaltered over time; to al
low for the reproduction of a document so that each party
would hold a copy of the same data; to allow for the au
thentication of data by means of a signature; and to provide
that a document would be in a form acceptable to public
authorities and courts. It was stated that in respect of all of
the above-mentioned functions of paper, electronic records
could provide the same level of security as paper and, in
most cases, a greater degree of certainty, provided that a
number of technical and legal requirements were met.

43. In that connection, it was stated that a distinction
should be drawn between EDI messaging and interactive
ED!. While ED! messaging performed a number of func
tions similar to those traditionally performed by means of
communication based on paper documents, interactive EDI
provided the basis for transactions that involved multiple

parties ina number of quasi-simultaneous relationships and
that were hardly conceivable in a paper-based environment.
It was suggested that a double set of legal rules might be
needed, one of which would adapt existing rules to allow
the electronic fulfilment of the functions traditionally
served by paper documents, while the second set of rules
would be intended to cover the entirely new situation cre
ated by the possibility of ED! transactions. At the same
time, a concern was expressed that, should the Working
Group recommend the preparation of new rules, those new
rules should remain subject to the fundamental legal prin
ciples of the national legal systems.

B. Evidential value of EDI messages

1. Admissibility of EDI messages as evidence

44. The Working Group commenced its consideration of
this item by hearing statements concerning statutory and
case law in different legal· systems on the question of ad
missibility of computer records and other forms of elec
tronic-based evidence. This exercise revealed a variety of
approaches. In many legal systems, parties to commercial
disputes were generally permitted to submit any type of
evidence that was relevant to the dispute. Among those
countries, however, variations existed as to the exact man
ner in which electronic-based evidence was admitted and
handled. For example, in some countries specific rules had
been established governing the introduction of electronic
evidence. Such requirements were aimed at establishing the
intelligibility, reliability and credibility of the evidence,
focusing specifically on the method of entry of the infor
mation and the adequacy of protection against alteration.
Some jurisdictions required expert certification as a condi
tion for introduction of the evidence. In some countries, the
procedures for objecting to the introduction of electronic
evidence differed from the procedures involved in object
ing to other forms of evidence. In quite a number of coun
tries in this first general group, when a question arose as to
the accuracy or value of the electronic evidence, it was left
to the court to weigh the extent to which the evidence
should be relied upon. The factors to be considered in such
an assessment of the quality of electronic-based evidence
might include the degree of security in the system that
produced the evidence, its management and organization,
whether it was operating properly and any other factors
deemed relevant to the reliability of the evidence.

45. Under another approach, found in a number of coun
tries, the question of the admissibility and the assessment
of computer records and other forms of electronic evidence
were entirely left to the discretion of the court.

46. It was reported that, in common law countries, in
which an oral and adversarial procedure was generally
employed in litigation, emphasis was placed on testimony
based on the personal knowledge of witnesses, thus allow
ing an opponent an opportunity to verify the statements
through cross-examination. In those countries, in which
there tended to be a more elaborate statutory structure
governing the admission of evidence and more limited ju
dicial discretion, secondary sources were generally ex
cluded as "hearsay evidence". In those countries in which
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computer records and other forms of electronic-based evi
dence were considered as hearsay evidence, admissibility
was nevertheless possible by way of the "business records"
exception to the hearsay rule. In order to be able to benefit
from this exception, the proponent of the evidence would
typically have to demonstrate that the information was
compiled in the normal course of business and would have
to describe the chain of events involving the compilation of
the information and leading up to the point when the evi
dence assumed its current form, so as to ascertain the integ
rity and reliability of the system producing the evidence. In
some cases the testimony of an expert might have to be
tendered to certify the reliability of the evidence. Oppo
nents of the evidence would be permitted to present con
flicting evidence in written, oral or electronic form.

47. The above survey revealed that in most countries a
distinction had to be drawn between the admissibility of
electronic evidence in judicial proceedings and the accept
ance and use of such evidence by administrative authori
ties. The applicable rules and approaches employed in the
two types of forums tended to differ. In the administrative
sphere, the focus tended to be on the gathering of informa
tion and greater discretion on the part of the administrative
authority, with generally less emphasis than in the judicial
sphere on evidentiary rules and procedures. At the same
time, there were instances in which administrative and
regulatory statutes (e.g, tax and securities laws) imposed
particular requirements that had potential evidentiary impli
cations. Among the requirements of this type that were
most prevalent were obligations imposed on commercial
entities to maintain business records for accounting and tax
purposes. In some countries the use of EDI for such pur
poses was expressly sanctioned, subject to conditions such
as the intelligibility and unalterability of electronic records.
In the legislation of one country that was cited, however,
permission to use of EDI was specifically tied to the even
tual production of paper documents. It was also reported
that in some countries administrative authorities sometimes
conducted hearings for which rules of evidence were estab
lished. A further observation was that judicial rules of evi
dence might have a general influence on the evidence
taking conduct of administrative authorities because of the
possibility of eventual litigation.

48. Another issue that came up in the discussion that was
of pertinence to the admissibility of electronic evidence
was the requirement encountered in some instances that the
evidence should be "readable". It was agreed that such
requirements did not generally pose difficulties in view of
the various techniques available for reducing electronic
messages and records into forms intelligible to humans. In
this regard, the Working Group noted with interest a defi
nition of the word "document" that was used in one coun
try. That definition included in the description of a docu
ment any article or material from which sounds, images or
writings were capable of being reproduced, with or without
the aid of any other article or device.

49. The Working Group also noted the possibility that
certain practices of EDI users and intermediaries might
conflict with traditional notions in the law of evidence, in
particular the notion of an "original" document (see below,
paragraphs 60 to 70). It was reported in this regard that

there might be some uncertainty as to what constitutes an
original in the EDI context. This uncertainty was attribut
able to the widespread use, due to security considerations,
of encryption keys and codes for the scrambling of mes
sages during transmission. These scrambled messages,
which might be considered as "original", typically disap
peared upon translation or decoding by the recipient. A
further complication from the standpoint of traditional no
tions of a document as a vessel for storage of information
was due to the fact that, once received and decoded, the
information might be divided and scattered into various
areas of the electronic records of the receiver. This opera
tion was described as one aspect of the process generally
referred to as the "dematerialization" of a document. It was
observed that, because of these two trends, and against the
backdrop of the desire to eliminate paper records, it might
be difficult for the parties in an EDI context to come up
with an "original" of, for example, an invoice. It was fur
ther observed that this phenomenon raised the question of
whether the "original" should be considered as being the
message in the hands of the sender prior to being transmit
ted and perhaps encrypted, or the data received by the re
cipient, irrespective of whether that received message had
been brought up on the screen or otherwise acted upon by
the recipient. A concern was raised as to whether such
practices as automatic deletion of scrambled messages or
"dematerialization" might not be equated, in some jurisdic
tions, with destruction of evidence. In response, it was
stated that most legal systems would probably not regard
scrambled messages encoded for transmission as "origi
nals". Furthermore, it was stated that, in many legal sys
tems, rules on the admissibility of evidence only required
the production of the best available evidence, not necessar
ily originals (see below, paragraph 61).

50. Having completed its overview of provisions in na
tionallaw on the admissibility of EDI evidence, the Work
ing Group considered the question of the manner in which
assistance could be given to States in removing obstacles to
the use of computer records for evidentiary purposes. It
was generally felt that, while an agreement could probably
be reached within the Working Group as to admissibility of
evidence in a strict sense (Le., the right for parties to pro
duce electronic records in the context of trials or adminis
trative procedures), difficulties would remain as to the cri
teria to be applied in the weighing of the evidential value
of such records by courts or administrative authorities. It
was a generally held view that, in view of the significant
diversity in national legal approaches to questions of evi
dence, it would not be advisable to attempt to enunciate
detailed models for statutory provisions. Rather, it would
be preferable to recommend that, to the degree possible,
obstacles to the admission of EDI evidence should be re
moved. At the same time, the concern was voiced that, in
order to be effective in providing guidance, such a recom
mendation should not be overly general. In this connection,
it was suggested that the recommendation should provide
more detailed guidance on possible legislative reform than
had been provided in the 1985 UNCITRAL recommenda
tion on the legal value of computer records.

51. As to the specificcontent of a recommendation, refer
ence was made to the need to take into account the different
possible circumstances and purposes involved when EDI
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evidence was proffered, differences which could play a role
in determining the approach to be applied to admissibility. It
was said not to be possible to generally separate the nature
of the evidential questions to be dealt with from the ultimate
question of fact being put to the trier of fact. For example, if
the sole issue was whether a party had received notice, the
inquiry would be limited to whether the EDI message had
been received; if the question was whether the sender was
binding itself through the message, the questions of authen
ticity and verification would have to be considered. The
view was expressed that it would also be particularly useful
to identify the main issues and highlight the various prob
lems raised by EDI evidence. For example, guidance could
be provided as to factors relevant in determining the degree
of weight to be afforded to EDI evidence.

52. As to the admissibility of EDI evidence for adminis
trative purposes, a view was expressed that a topic for
future work might be to review the criteria used by admin
istrative authorities to assess the admissibility of electronic
evidence. The prevailing view, however, was that recom
mending changes in administrative rules at the national
level would not be an appropriate focus of work by the
Commission. At the same time, it was recognized that rec
ommendations that were made with respect to the removal
of obstacles to the use of EDI at the international level
might help to foster the removal of such obstacles in the
administrative sphere.

2. Burden of proof

53. The Working Group next turned its attention to the
question of whether any particular burden of proof consid
erations arose as a result of the use of EDI. In particular,
questions were raised as to the feasibility of uniform appli
cation to EDI of the traditional notion found in many coun
tries that the burden of proof lay with the party bringing a
matter before the court. It was suggested that that notion
might not be applicable if factors were present that would
justify a shifting of the burden of proof. One such factor
that drew particular attention was inequality of the parties.
There was support for the view that, where relevant, and in
order to prevent injustice, it would be appropriate to place
the burden of proof on the party in control of the EDI
network. In this regard, it was observed that the question of
burden of proof was of limited relevance in cases in which
the operator of an EDI network disclaimed liability, as was
said to be typically the case with such networks, and the
disclaimer was' upheld. Other factors that were cited as
possible grounds for shifting of the burden of proof in
cluded destruction by a party of EDI records and failure to
apply agreed upon security measures related to an EDI
transmission. It was suggested that it would not be possible
to lay down rules to govern all the possible situations that
might arise, though it might be possible and useful to com
pile a list of such factors that would be relevant to assign
ing the burden of proof.

54. According to a somewhat different perspective, it was
difficult to address the question of burden of proof in the
abstract and therefore the focus should be on what was to
be proved in any given case, the nature and contractual
terms of the underlying transaction, and the value to be

given to the evidence. According to this approach, it could
not be said in the abstract that a party that destroyed evi
dence or failed to carry out security measures would in all
cases and as a necessary result of such acts have to shoul
der the burden of proof. Such conduct might, rather, only
diminish the credibility of that party or the weight of its
evidence.

55. It was further observed that the question of burden of
proof might, in some cases, be moved off of centre stage,
if not avoided, by the contractual terms governing the un
derlying relationship and the presumptions established by
those terms. For example, if the question at issue was
whether a payment order was authorized, and the parties
had agreed to certain security measures to be applied to the
EDI messages involved, the presumption would be that the
payment order was in fact authentic, valid and authorized.
It was said that such cases demonstrated that the parties
could change the normal allocation of burden of proof by
defining their obligations, rather than by addressing the
question of burden of proof. A view was expressed that the
impact of such measures might be a useful topic for study.

56. The attention of the Working Group was also drawn
to another approach, found in a number of States, which
stressed the collaboration of each of the parties in the pro
duction of evidence so as to illuminate a dispute. Under
such an approach, the court had the power to order the
production of certain types of evidence, and parties that
failed to participate in the production of the evidence could
be held liable for damages.

57. Finally, the Working Group considered the question
of the applicability of the notion of contractual freedom to
the allocation of the burden of proof. There was support for
the view that contractual freedom in this regard should be
generally recognized and that any rules that might be
drawn up should be suppletive. It was also pointed out that,
as was stated earlier with regard to the general applicability
of the notion of burden of proof to the EDI environment,
the contractual terms defining an EDI relationship might
affect burden of proof issues. At the same time, reference
was made to the possibility that there might be certain
unavoidable limitations on the contractual freedom of the
parties in this area. Such limitations might stem, in particu
lar, from mandatory rules of applicable law. A further
observation was that, notwithstanding the principle of free
dom of contract, a court considering the allocation of bur
den of proof might in some cases look beyond what had
been agreed upon by the parties.

58. It was also noted that the question of contractual allo
cation of burden of proof needed to be viewed in the light
of the possible relationships involved, including not only
the relationship between the sender and the receiver of an
EDI message, but also the relationship between the sender
or reciever and the operator of the EDI network. With re
gard to that latter relationship, reference was made to a
common practice of network operators to decline liability
for losses incurred by users as a result of problems in trans
mission of messages. The view was expressed that such
blanket disclaimers were potentially an abuse of a domi
nant position and that this was an area in which contractual
freedom needed to be curtailed by rule-making.
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59. Following tlIe conclusion of the above discussion, the
Working Group decided to return to the question of burden
of proof at a later stage, after it had considered the remain
ing issues, some of which might have burden-of-proof
implications.

c. Requirement of an original

60. At the outset, it was noted that a number of issues and
solutions that had been discussed in relation to writing
requirements and to the question of the admissibility of
electronic evidence bore a relation to the question of the
applicability in the electronic environment of requirements
that documents and other records had to be presented to a
court in their original form.

61. The Working Group heard statements concerning the
status in various countries of the requirement of an origi
nal. Those statements revealed that the extent to which this
requirement was applied varied from country to country. In
some countries the production of an original was required
for a number of specified purposes such as to provide evi
dence of title (e.g., registration of share certificates and
transfer of title), the granting of a security interest by de
posit of a document of title with the creditor, transfer of
negotiable instruments by way of transfer of the instru
ment, and various statutory and administrative require
ments. In other countries, the requirement of an original
was applied more narrowly; for example, an original might
be required only to evidence title to land. In the latter
group, emphasis was placed on the reliability and durability
of the copy, rather than on whether a particular document
was the first in a chain of reproduction. It was also noted
that the concept of an original might be considered as di
luted somewhat by the fact that in many situations the
parties agreed that there was more than one "original" (e.g.,
when a contract was executed in two "original copies"). It
was further noted that in many countries requirements for
an original were softened by the availability of the princi
ple of "best available evidence" when a required original
was unavailable.

62. There was general agreement that the requirement of
an original was an obstacle to the wider use of EOI in
international trade and that the problem needed to be ad
dressed. However, differing views were expressed as to the
extent to which the requirement could reasonably be ex
pected to be eliminated. On the one hand, the view was
expressed that even with the introduction of electronic
equivalents of paper documents, the need to have, to one
extent or another, parallel paper-based records would con
tinue to be maintained for the foreseeable future. On the
other hand, the view was expressed that the aim of many
parties adopting EDI procedures, particularly in regard to
company-to-company, and company-to-administrative au
thority relationships, was to eliminate the storage of paper
records altogether. According to this view, envisaging the
parallel storage of paper could mean that the introduction
of EOI would increase rather than decrease the total cost of
processing and storing information.

63. The Working Group considered two ways in which
the requirement of an original might be reduced as an

obstacle to the use of EO!. One approach, similar to the one
proposed earlier in the session in connection with the re
quirement of a writing, was to suggest that, where neces
sary, the definition of "original" should be expanded so as
to include EDI messages and records. That approach did
not generate a significant level of interest, in particular
because the Working Group generally felt that the notion of
an "original" was of little relevance in the EOI context. It
was generally felt that the more appropriate notion was that
of a "record" that could be translated into readable form.
The second possible approach, which was sometimes re
ferred to as the "functional-equivalent approach" and was
regarded by the Working Group as preferable, was to iden
tify the purposes and functions of the traditional require
ment of an original with a view to determining how those
purposes or functions could be fulfilled through EOI tech
niques. It was noted that in a number of countries this
functional approach was being applied to varying degrees
or was in the process of being established.

64. With such a functional approach in mind, the Work
ing Group engaged in a review of the traditional purposes
and functions of originals, as well as in an overview of the
types of functional equivalents that had already been devel
oped. Those purposes centred around the notion that a
party bringing suit or otherwise asserting rights based on
an underlying document must have the original, or suffi
cient reason for loss of the original, so as to ensure that that
party was indeed endowed with the rights being asserted.
Other purposes included ensuring the availability of the
best possible evidence, and authentication of transactions.
It was also pointed out that there were cases in which the
original could not be found and that for such cases legal
systems provided ways to recreate the original, thus dem
onstrating that the need for an original was not absolute.

65. It was reported that, for each of those purposes, elec
tronic equivalents could be developed or were in fact al
ready in use. Examples of this trend that were cited in
cluded the electronic trading of securities, in which rights
were acquired and transferred without paper, registry sys
tems accommodating electronic filing of security interests,
and acceptance by fiscal authorities of electronic filings
and of documents such as invoices in electronic form. The
view was expressed that, of the purposes of originals, those
linked to negotiability presented the greatest degree of dif
ficulty, although here too electronic equivalents could be
envisaged.

66. The Working Group noted with interest the relevance
and advancement of electronic means of signature and
authentication aimed at ascertaining that an EOI message
that was received was the same message that had been sent,
at verifying the integrity of the message, and at ensuring
non-repudiation of the message by the sender. It was re
ported that a key measure in this regard was the "digital
signature", which was well suited in particular in the bank
ing sector. This technique, on which work was continuing
to be carried out by a number of organizations, involved
the partial or total encryption of a message in order to
verify that it was from the purported sender and that it had
not been altered, and could be used by the recipient to
prevent the sender from denying transmission of the mes
sage.
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67. Attention was drawn to the need to keep in mind the
underlying relationships, and in particular the rights of
third parties, that might be affected as electronic equiva
lents were introduced as replacements for originals. One
case that was cited as an example was the power of attor
ney. It was suggested that any electronic replacement
would have to be able to ensure that third parties, including
courts, could ensure the continuing existence of the power
involved. In this regard, it was suggested that registry sys
tems could serve a useful function when the rights of third
parties were involved, although it would be difficult to
envisage dealing with all types of possible relationships
under a single type of approach.

68. The rights of third parties also came up in connection
with questions raised about the functioning and legal impli
cations of electronic filing of security interests. In particu
lar, the question was raised as to the possibility of a conflict
between a paper document in the hands of one party evi
dencing a security interest, and an electronic filing by an
other party of a security interest in the same property. It
was pointed out that in such a case the mere existence of
a paper document would not be sufficient to establish a
security interest; rather, filing with a central authority
would be required, with the outcome resting on which
party was first to file. Analogous problems in the securities
trade could be solved through similar means. It was also
noted that fraud-tainted EDI transmissions might raise the
question of the responsibility of the sender and that ques
tions of a similar nature had arisen in the preparation of the
draft UNCITRAL Model Law on International Credit
Transfers.

69. A question was raised as to the possible limit on the
extent to which electronic equivalents could reliably re
place originals in view of the fact that the originals of some
EDI messages might be considered as existing only in the
random access memory (RAM) of computers, rather than
on hard or floppy disks where the risk of loss of data would
be lower. In response to this concern, it was pointed out
that article 10 (a) of the UNCID Rules imposed the obliga
tion on EDI users to ensure that a complete trade data log
was maintained of all transfers as they were sent and re
ceived, without any modification. It was also suggested
that the evidential problem might be solved in such cases
pursuant to the principle of best available evidence.

70. It was noted that in some countries, in the absence of
legislative modernization to keep pace with clear legislative
authority on questions such as the applicability of the re
quirement of originals in the electronic environment, regu
latory decisions at lower levels and ad hoc arrangements
entered into between companies and administrative authori
ties were used to facilitate the use of EDI. A concern was
raised that such situations might give rise to eventual dif
ficulties and should be regularized through appropriate leg
islative reform.

D. Signature and other authentication

71. The discussion focused on the functions traditionally
performed by a handwritten signature on a paper docu
ment. It was observed that one function of a signature was

to indicate to the recipient of the document and to third
parties the source of the document. A second function of a
signature was to indicate that the authenticating party ap
proved the content of the document in the form in which it
was issued.

72. It was stated that various techniques (e.g., "digital
signature") had been developed to authenticate electroni
cally transmitted documents. Certain encryption techniques
could authenticate the source of a message, and also verify
the integrity of the content of the message. It was observed
that, in considering whether to employ such authentication
methods, attention needed to be paid to the costs involved,
which might vary considerably according to the extent of
computer processing that was required. Such costs needed
to be weighed against the presumed benefits in choosing
the appropriate mode of authentication. It was suggested
that different levels of authentication would probably need
to be considered by EDI users for different types of trans
missions.

73. The Working Group proceeded with a review of the
provisions of some multilateral conventions concerning the
definition of "signature" and other means of authentication.
It was noted that a number of recent international instru
ments envisaged functional equivalents to the handwritten
signature to be used in the context of electronic transmis
sions. Those provisions generally provided an extended
definition of "signature", such as the following definition
found in article 5(k) of the United Nations Convention on
International Bills of Exchange and International Promis
sory Notes:

"'Signature' means a handwritten signature, its facsimile
or an equivalent authentication effected by any other
means."

However, it was noted that other instruments such as the
1958 Convention on the Recognition and Enforcement of
Foreign Arbitral Awards still relied on the concept of
"agreement in writing", being defined as an agreement
"signed by the parties or contained in an exchange of let
ters or telegrams" (article 11).

74. It was further noted that the draft Model Law on In
ternational Credit Transfers (article 4) relied on the concept
of "authentication" or "commercially reasonable authenti
cation" and provided that the purported sender of a pay
ment order would normally be bound by the payment order
if the agreed authentication procedures had been complied
with. The view was expressed that the draft Model Law
had done away with the concept of "signature" so as to
avoid difficulties that might be involved, in either the con
text of the traditional or of the extended definition of "sig
nature", in assessing whether the signer of a payment order
had in fact been duly authorized to send such payment
order.

75. The Working Group was generally agreed that there
existed a need to eliminate the mandatory requirements of
signatures in EDI communications. It was also agreed that
there existed a need to promote the use of electronic authen
tication procedures regarding the source and the content of
EDI messages, and that such procedures should be adapted
to the functions served by an electronic message. Parties



358 Yearbook of the United Nations Commission on International Trade Law, 1992, Vol. XXIll

should be allowed to determine the nature of such authenti
cation procedures within the realm of commercial reason
ableness. Wide support was given to the idea that legislative
provisions might be needed to establish the principle of
"commercial reasonableness". The Working Group was
agreed that the issues raised by the notion of signature, as
well as by related techniques such as the digital signature,
required close cooperation with other organizations active in
the field, both at the technical and at the legal level.

E. Formation of contracts

1. Expression of consent in an electronic environment

76. The Working Group focused its initial discussion of
the topic on the situation where parties were bound by an
agreement that was concluded prior to the establishment of
an EDI relationship and that expressly allowed them to
conclude future contracts through the exchange of EDI
messages. It was noted that such an agreed framework for
the conclusion of future ED! contracts could be agreed
upon by the parties either in a specific commercial agree
ment, often referred to as a "master agreement", or by in
serting appropriate clauses in a communication agreement.
Yet another possibility was adherence by the parties to a
specific network arrangement that provided rules as to the
formation of contracts within the network system.

77. It was generally felt that, under such a master agree
ment, parties should encounter no difficulty in concluding
legally binding contracts by means of EDI messages. It was
stated that, at this early stage of EDI development, parties
generally agreed on the need to conclude some form of a
master agreement and that, depending on the form of such
master agreement, contracts formed by means of ED! mes
sages could be interpreted either as acts of execution of the
master agreement or as separate contracts concluded ac
cording to procedures determined in the master agreement.
However, it was noted that, as ED! further developed, par
ties might no longer feel a need to agree on a master agree
ment before they started using EDI to conclude contracts.

78. It was generally felt that, in view of the variety and
complexity of national laws as regards the expression and
validity of consent in the process of contract formation, as
well as in view of the possible revocability of an offer,
there existed a need to promote the establishment of a
master agreement dealing with those issues prior to the
establishment by parties of an EDI relationship. The Work
ing Group was agreed that further discussion might be
needed to determine whether uniform statutory provisions
should be prepared so as to ensure that in all legal systems
parties would be allowed to agree validly on the establish
ment of such master agreements.

79. The Working Group was also agreed that it should be
considered whether there existed a need for a set of legal
rules that would apply to the formation of contracts in the
absence of a prior master agreement by the parties on the
use of ED!. It was observed that, while the legal issues of
contract formation might be similar in theory in the context
of ED! and in the context of other means of
teletransmission, the use of EDI required a degree of legal

certainty that could not rely merely on the assumption that
traditional rules would be applicable to EDI by analogy.

80. Among the issues to be considered, it was commonly
admitted that the questions of offer and acceptance might
be of particular importance in an EDI context since EDI
created new opportunities for the automation of the deci
sion-making process leading to the formation of a contract.
Such automation might increase the possibility that, due to
the lack of a direct control by the owners of the computer,
a message would be sent, and a contract formed, that did
not reflect the actual intent of one or more parties at the
time when the contract was formed. Automation also in
creased the possibility that, where a message was generated
that did not reflect the sender's intent, the error would re
main unperceived both by the sender and by the receiver
until the mistaken contract had been acted upon. The con
sequences of such an error in the generation of a message
might be greater with EDI than with traditional means of
communication, in view of the possibility that the mistaken
contract would be automatically executed.

81. The view was expressed that the application of com
puters in the contract formation process could raise diffi
culties as to the existence or validity of contracts concluded
by EDI, particularly where the contract formation process
did not involve any direct human control and did not re
quire any human confirmation. It was suggested that a
person having, or deemed to have, final control over the
computer application should be deemed to have approved
the sending of all messages dispatched by that application.
Another suggestion was that, irrespective of whether con
sent to the formation of a given contract had in effect been
expressed, all consequences of the operation of a computer
system should be borne by the person who had taken the
risk of operating that system.

82. As regards the issue of revocability of an offer, the
Working Group recalled that article 16 of the United Na
tions Sales Convention provided that an offer could nor
mally be revoked if the revocation reached the offeree
before dispatch of the acceptance. While support was given
to the idea that such a rule should also be applicable to
contracts formed in an EDI context, doubts were expressed
as to the workability of such a rule, given the speed of EDI
transmissions.

83. As an example of a situation where contracts might be
formed through EDI messages without a prior agreement
being reached between contracting parties, reference was
made to the possible establishment of new commercial
relationships through the use of EDI directories or "elec
tronic yellow pages" (see above, paragraph 31). It was
stated that, in practice, the decision of accepting an offer in
such a context typically required human intervention. How
ever, it was observed that it was technically feasible to
program a computer so that it would automatically react to
an offer by sending a message of acceptance or by adopting
any other conduct that amounted to acceptance (e.g., deliv
ery of the goods). It was generally admitted that such pre
programming should constitute a presumption that the pro
gramming party had intended to approve the sending of a
message of acceptance or to any other conduct of the ma
chine under its control.
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84. It was noted that the offeror whose offer had appar
ently been accepted had no way of perceiving whether the
apparent acceptance resulted from human or automatic in
tervention. More generally, it was stated that both parties
should be able to rely on the apparent offer and the appar
ent acceptance that had been exchanged between their com
puters. It was suggested that a rule might be elaborated to
that effect.

85. Another example of the possible conclusion of a con
tract without specific and express agreement was the situa
tion in which the computer of the supplier was programmed
to investigate the inventory records of the buyer and to dis
patch automatically a certain quantity of goods when the
quantity held by the buyer went below a certain limit. In
such a situation, the supplier's computer, upon establishing
that the requirements for the formation of a contract had
been met, proceeded automatically to an act of execution of
the contract. It was suggested that the computer that had
been programmed to react automatically to an offer by an act
of acceptance was not, in fact, consenting to the formation of
the contract but merely establishing that the will of the offer
ing party had meshed with the will of the accepting party. It
was observed that such a theory might lead to reconsidering
the traditional notion of consent. It was also stated that there
might be a need to state in the form of a rule that, unless
otherwise agreed, when a contract was formed as a result of
the operation of a computer program, a party that executed
the contract should give express notice of the formation of
the contract to the other party.

86. After discussion, the Working Group was agreed that
any rules on the expression of consent in an electronic
environment should be based on the principle of party
autonomy. It was also agreed that future work was needed
to determine the scope and content of a possible set of legal
rules to be applied in the absence of an agreement by the
parties (e.g., a bilateral agreement or general rules set forth
by a network operator). While the view was expressed that
in many legal systems such a conclusion would result from
the interpretation of traditional legal rules and that there
existed therefore no need to establish new rules, it was
observed that such interpretation of traditional rules might
not be a solution available in all countries. It was agreed
that particular consideration in this respect should be given
to the fact that EDI users needed certainty as to applicable·
legal rules and that the need to rely on interpretation of
traditional rules on paper-based transactions might not be
satisfactory in that respect. It was also agreed that, when
considering the scope and content of possible rules, atten
tion should be given to providing the possibility for com
puters to express consent and to the obligation for an ac
cepting party to send notice of its acceptance to the offeror.

2. Time and place of formation

87. It was noted that when dealing with the issue of time
and place of formation of contracts in the context of EOI
relationships, two solutions were most commonly found in
legal systems (see A/CN.9/333, paras. 72-74): the receipt
rule and the dispatch rule. It was recalled that according to
the dispatch rule a contract was formed at the moment
when the declaration of acceptance of an offer was sent by

the offeree to the offeror. According to the receipt rule, a
contract was formed at the moment when the acceptance by
the offeree was received by the offeror. That question was
one of the important issues that could be settled in a com
munication agreement, in the absence of mandatory provi
sions of statutory law. As an example of such a contractual
provision, article 9.2 of the ''TEDIS European Model EDI
Agreement" prepared by the Commission of the European
Communities (May 1991) read as follows:

"Unless otherwise agreed, a contract made by EDI will
be considered to be concluded at the time and the place
where the EDI message constituting the acceptance of an
offer is made available to the information system of the
receiver."

88. It was recalled that the TEDIS Study on the Forma
tion of Contracts (see A/CN.9/WG.IV/WP.53, para. 68)
contained a chapter on the issues of time and place of for
mation of contracts. The conclusions of that study were
that the receipt rule should be promoted as particularly
suitable for EDI. It was observed that the transmission of
EDI messages might be initiated in different places, such as
a place of business of the sender, or the place where the
sender held its computers, or any place from where the
sender might operate, for example, by means of a portable
computer. It was also observed that, during the transmis
sion process, particularly where third-party service provid
ers were involved, EOI messages might travel through
places that were irrelevant to the underlying commercial
contract. It was thus submitted that only the place where
the message had been placed at the disposal of the recipient
was sufficiently predictable to provide legal certainty, par
ticularly as to the place of formation of a contract. It was
also mentioned that the receipt rule was in line with article
18(2) of the United Nations Sales Convention, with the
draft Principles for International Commercial Contracts
prepared by the International Institute for the Unification of
Private Law (UNIDROIT) and with national legislation in
a number of States.

89. After discussion, the Working Group was agreed that
any rules on the time and place of the formation of con
tracts in an electronic environment should be based on the
principle of party autonomy. As to the definition of a pos
sible rule to be applied in the absence of a prior agreement
between the parties, it was agreed that the main purpose of
such a rule should be to provide certainty to all parties
involved. Some support was expressed in favour of the
theory of receipt. It was agreed that future work would be
needed to determine the content of a rule on the time and
place of formation of contracts. It was noted that devising
the rule might be difficult in view of the possible involve
ment of several commercial parties and several third-party
service providers, each of which might operate computers
from different places. It was agreed that exceptions would
probably need to be made to the receipt rule for those cases
where the place of receipt was not objectively determinable
by the parties at the moment when the contract was formed
and for those cases where the place of receipt might have
no relevance to the underlying transaction. It was suggested
that the place of formation of a contract might be deter
mined by reference to an objective event so as to avoid
being linked inappropriately to, for example, the place
where computers were located.



360 Yearbook of the United Nations Commission on International Trade Law, 1992, Vol. XXIII

3. General conditions

90. It was recalled that the main problem regarding gen
eral conditions in a contract was to know to what extent
they could be asserted by one party against the other con
tracting party (see A/CN.9/333, paras. 65-68). In many
countries, the courts would consider whether it could rea
sonably be inferred from the context that the party against
whom general conditions were asserted had had an oppor
tunity to be informed of their contents or whether it could
be assumed that the party had expressly or implicitly
agreed not to oppose all or part of their application.

91. It was also recalled that EDI was not, at least at the
current time, technically equipped, or even intended, to
transmit all the legal terms of the general conditions that
were printed on the backs of purchase orders, acknowl
edgements and other paper documents traditionally used by
trading partners. EDI techniques currently in use were de
signed to transmit standardized, coded messages with a
specific syntax, and general conditions could typically not
be included in such messages. A solution to that difficulty
was to incorporate the general conditions in the communi
cation agreement concluded between the trading partners.
However, some model agreements had expressly excluded
coverage of general conditions, based on the principle ex
pressed in article I of the UNCID Rules (see A/CN.9/
WG.IV/wP.53, annex) that the interchange agreement
should relate only to the interchange of data, and not to the
substance of the transfer, which might involve considera
tion of various underlying commercial or contractual obli
gations of the parties. It was also noted that in the case of
open networks that offered the service of "electronic yel
low pages", the rights of the parties to the contracts formed
might be governed by statutory rules or by conditions es
tablished by the network operator.

92. In light of the above, emphasis was placed on the
need to draw a clear distinction between the conditions
governing communication through an EDI network and the
general conditions applicable to the contract formed be
tween the parties through the use of EDI messages. At the
same time, reference was made to the possibility that in
some cases conditions of the former type, Le., those gov
erning the use of EOI communications facilities, might
affect substantively the rights and the obligations of the
parties under the underlying contract (e.g., with respect to
issues such as offer and acceptance).

93. Various methods were mentioned of ensuring the ap
plicability of general conditions to the contract formed by
EDI messages, while not detracting from the cost effective
ness of ED!. One suggestion was that general conditions
might be covered by a master agreement distinct from the
communication agreement, for example a master supply
agreement for the sale of goods. Another suggestion was
that the EDI message itself could include a reference to
general conditions, an approach analogous to one tradition
ally used in contractual practice. Yet another suggestion
was that such references might be tied to a practice such as
that reported to be used in one country, where general
conditions of sale were published in the official journal or
deposited with a governmental authority, and thereby made
available for incorporation by reference in individual sales

contracts. An electronic analogue of such an approach
could be the establishment of databases in which general
conditions could be stored and made electronically acces
sible, thus facilitating incorporation of the general condi
tions by way of references in EDI messages. It was sug
gested that such a database or some other method of trans
mitting general conditions might be a service that could be
offered by value-added networks.

94. A number of general observations were made as to the
techniques that had been discussed for the transmission and
incorporation of general conditions. These included in par
ticular that the techniques used would have to ensure that
the parties were aware of, or at least had the opportunity to
familiarize themselves with, the content of the general con
ditions, that the principle of freedom of contract should be
maintained, that the solutions needed to be simple so as not
to aggravate "battle of the forms" problems through the use
of EOI, and that, at least until such time as technical obsta
cles to the use of standardized messages for the transmis
sion of general conditions had been overcome, to some
extent a hybrid system might have to be envisaged in
which paper documents remained the repository of general
conditions.

95. While the observation was made that the question of
general conditions was a source of some uncertainty as
regards the wider use of EOI and that consequently the
development of rules in that area might at some future time
be usefully considered, the Working Group took the view,
subject to further developments in practice, that the ques
tion of general conditions was primarily a matter of the
rights and obligations agreed upon by the parties. It was
also noted that questions related to general conditions had
been touched upon in other legal instruments, in particular
the United Nations Convention on Contracts for the Inter
national Sale of Goods and the draft Principles for Interna
tional Commercial Contracts prepared by the International
Institute for the Unification of Private Law (UNIDROIT).

F. Liability for failure or error in communication

96. The Working Group noted that legal consequences of
a failure or error in EDI communications were sometimes
addressed in agreements between parties involved, but that
practice in that respect was not well developed and that
clauses of that type varied in their scope and in the type of
solutions adopted. There was general agreement in the
Working Group that statutory provisions on both issues
were needed, either as fall-back solutions when agreements
by parties did not resolve a question or as statutory provi
sions protecting legitimate interests of parties. It was
pointed out that it might be advisable to define such terms
as "damages", "direct damages" and "indirect damages",
and to examine further what kind of damages should be
addressed in those statutory provisions.

1. Liability and risk of a party

97. The Working Group engaged in a discussion of two
related questions that might arise when a message was
delayed or not transmitted properly. One question con-
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cerned the liability for damages of a party who caused a
failure or error in communication. The other question was
which party was to bear the risk of loss resulting from a
failure or error in communication. Views were expressed
that in devising a statutory provision on those questions,
appropriate weight should be given to the principle of free
dom of contract.

98. A suggestion was made that the question of liability
and risk might be addressed by a provision along the fol
lowing lines:

"Subject to the agreed procedures for authentication or
verification, the risk and liability for any faulty transmis
sion and resulting damage rests with the sender."

By way of explanation, it was added that the purpose of the
opening phrase in the suggested provision was to make it
clear that the provision addressed the situation when secu
rity procedures had been agreed upon and the recipient of
the message observed those procedures.

99. Under one view, the suggested text presented a suit
able basis for further discussions. Under another view the
suggested rule was too one-sided in emphasizing the liabil
ity of the sender, since loss could be caused not only by
negligence of the sender, but instead by negligence of the
recipient, by contributory negligence of both of them, or by
a third person. It was suggested that the suggested rule
would have to be expanded in order to express more
clearly the cases in which the liability should not be on the
sender. It was also stated that the suggested provision,
while possibly suitable when the sender and the recipient
were communicating through a direct link without any
value-added intervention of a communication network, was
not sufficiently adapted to a situation when the parties
communicated through a value-added communication net
work.

100. Several interventions were directed at the need to
distinguish the question of liability for loss from the ques
tion of which party bore the risk of loss where nobody was
liable for the loss. It was pointed out that, while the sug
gested rule might present a suitable approach to the ques
tion of risk, a different approach was needed for a provi
sion on liability. In this light, a provision on liability might
be broadly modelled on the approach adopted in article 12
of the draft TEDIS Agreement as reproduced in paragraph
103 of document AlCN.9/350:

"Each party shall be liable for any direct damage arising
from or as a result of any deliberate breach of this agree
ment or any failure, delay or error in sending, receiving
or acting on any message. Neither party shall be liable to
the other for any incidental or consequential damage
arising from or as a result of any such breach, failure,
delay or error.

"The obligations of each party imposed by this EDI
agreement shall be suspended during the time and to the
extent that a party is prevented from or delayed in com
plying with that obligation by force majeure.

"Upon becoming aware of any circumstance resulting in
failure, delay or error, each party shall immediately in
form the other party(ies) hereto and use their best en
deavours to communicate by alternative means."

101. Also mentioned as a possible model for a provision
on liability was article 16 of the draft SITPROSA Agree
ment as reproduced in paragraph 103 of document AlCN.9/
350:

"16.1 The risk and liability for any faulty transmission
and the resulting damages rests with the Sender:

a. subject to the exceptions described in clause 16.2;
and

b. subject to the condition that the Sender will not be
liable for any consequential damages other than
those for which he would be liable in the case of a
breach of contract in terms of the Main Contract or
which have been specifically agreed to.

16.2 Although the Sender is responsible and liable for
the completeness and accuracy of the TDM [Trade Data
Message], the Sender will not be liable for the conse
quences arising from reliance on a TDM where:

a. the error is reasonably obvious and should have been
detected by the Recipient;

b. the agreed procedures for authentication or verifica
tion have not been complied with."

102. It was noted that the issue of liability was closely
linked to the observance of commercially reasonable proce
dures for verification and security of communication. It
was said that any statutory rule that might be prepared by
the Commission should be more specific concerning those
procedures. Articles 6, 7 and 8 of UNCID Rules were
mentioned as citing the duty to observe such commercially
reasonable procedures. It was further noted that a statutory
provision might have to be refined depending on the author
of a particular procedure and how the procedure meshed
with the method of operation of the communication system.

103. It was observed that the content of a provision might
depend on the communication method envisaged. The con
tent of a provision might also depend on whether loss oc
curred between parties who communicated frequently on
the basis of an agreement for the interchange of messages
or whether loss occurred between parties who did not com
municate regularly.

2. Liability of a third party providing
communications services

104. The Working Group discussed the liability of EDI
network operators, who might cause loss by improper or
untimely transmission of, for example, a contract offer,
payment order, notice to release goods, or a notice that
goods were damaged. In addition, a network operator
might cause damage by failing to perform or by incorrect
performance of value-added services that the network had
undertaken to perform.

105. The Working Group considered the liability of the
various types of third-party operators of EDI networks to
their users. One type were third parties who only transmit
ted messages without providing additional value-added
services (passive networks). Another type were third par
ties who provided value-added services such as authentica
tion, verification, archiving, recording or copying. A fur-
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ther type, referred to also as central data managers, were
third parties whose management of the flow of information
was essential for the functioning of a closed EDI network
so that each party who wished to join the network had to
agree to conduct the transactions through the central data
manager. Central data managers could perform, in addition
to one or more value-added EDI services (such as authen
tication, verification, archiving, recording or copying), also
other functions such as coordinating and collating the flow
of data or netting outstanding claims among participating
parties.

106. It was noted that in the context of the TEDIS pro
gramme an initial analysis was under way of liability issues
concerning two types of operators: (a) network operators
whose services were essentially limited to carrying data
and (h) operators who intervened in EDI in order to store,
authenticate or verify data.

107. It was observed that, in practice, the liability of net
work operators was to a large measure restricted. In the
case of network operators that had a public status (e.g.,
those that were state-owned, enjoyed a degree of mo
nopoly, or were of special importance to the national
economy), the restriction or exclusion of liability was often
established in the law or regulation governing the function
ing of the network. The responsibility of passive carriers of
data (such as telephone, telex or facsimile networks) in
particular was low or excluded. In the case of networks that
had no such public status, liability restrictions were found
in contracts with users of the communications services. In
addition to excluding or placing financial limits on liability,
liability restrictions generally concerned the basis of liabil
ity and the burden of proof. Liability might be restricted
also through rules determining that the operator was liable
only for direct loss or loss that the operator could reason
ably foresee; for example, when a payment order or an
acceptance of a contract offer was not transmitted properly,
the liablity might be limited to the fee paid for the trans
mission and to the interest lost because payment was made
late.

108. It was noted that in devising liability rules it would
have to be borne in mind that an EDI message might have
to travel through networks of various operators, including
operators that were not in a contractual relationship with
the sender or the addressee of the message, and that some
times the user of the communication service did not know
through which networks the message would travel.

109. Various interventions were made concerning the
need to establish statutory provisions on liability, and con
cerning the implications such provisions might have for the
development and commercial viability of EDI networks. It
was stated that mandatory liability rules, comparable to
rules governing liability arising from other commercial
activities, were necessary to foster observance of proper
procedures and technical standards in EDI. It was also
stated that liability rules would by necessity be reflected in
the costs of network operators, and that a significant in
crease in those costs would hinder or impede commercial
development of EDI. The possibility of insuring liability
was emphasized as an important criterion in assessing the
feasibility of proposed liability rules. Examples were given

of attempts to establish value-added communications ser
vices which eventually failed because it was difficult to
assess the extent of the possible liability risk and that, con
sequently, the liability risk was not insurable at a commer
cially acceptable insurance premium.

110. It was observed that an operator might offer differ
ent fees for a given service, depending on the level of
liability accepted by the operator. It was said that it might
be acceptable to allow a broad freedom of contract in ex
cluding liability as long as the user had a reasonable choice
to pay a higher fee for a higher level of liability. It was
added, however, that such freedom of contract was accept
able only if competition existed among network operators.

Ill. It was observed that, with the increased use of EDI,
the likelihood of an error or fraud remaining undetected
would diminish. For example, when a given transaction
was implemented by a series of messages (e.g., purchase
order, functional acknowledgement of the order, accept
ance of offer, functional acknowledgement of the accept
ance, shipment order, instruction to the carrier), electronic
security measures were likely to alert the users in the event
of alteration of data at a particular segment of the message
chain.

112. After discussion, there was general agreement in the
Working Group that in principle the users and the networks
should be free to agree on the level of liability of the net
work. This freedom, however, should be limited by a man
datory provision ensuring that the liability of the network
was not excluded or set at an unreasonably low level.

113. The Working Group reviewed the following types of
value-added communications services which might give
rise to the liability of a network operator: authentication;
verification; archiving; recording and copying.

114. As to authentication and verification, it was noted
that various methods were in use and that those methods
provided different levels of security to the EDI users. The
methods ranged from a technically simple verification of
the address of the owner of the computer that had sent or
received a message to sophisticated "digital signatures".
Some of those methods were designed to verify only the
source of the message, while others could verify both the
source of the message as well as whether the message re
ceived was identical to the message sent. It was pointed out
that when the user was promised that a particular method
of authentication would be used, the user should be entitled
to hold the network responsible'if the agreed method was
not used. It was also pointed out that it was in the public
interest that authentication and verification procedures
were used since authenticated and verified messages could
be relied upon by the user in its dealings with tax, customs
or other authorities.

115. It was noted that the nature of the duties and liabili
ties of the network attendant to recording and archiving
functions depended on the extent and purpose of those
functions. The network's tasks might be limited to record
ing and maintaining selected data relating to messages
(e.g., the date and hour of the dispatch or receipt of a
message, length of message and addressee), or the network
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might archive the full content of the messages. The period
of time during which information would have to be pre
served might vary depending on the needs of the user and
the cost involved. For certain types of records, the period
of time during which they had to be archived, and security
measures that had to be used, were governed by mandatory
provisions of national law. A suggestion was made that, in
connection with preparing liablity rules, it might be useful
to recommend harmonization of national rules governing
the length of time during which certain records were to be
kept. The prevailing view, however, was that such national
rules were not limited to records kept in computer-readable
form and that harmonization of those rules was beyond the
scope of rules on EDI. Particular mention was made of
cases where the recorded information related to a right of
a person and a change in the record was needed for the
transfer of that right (e.g., in the case of an "electronic bill
of lading" (see below, paragraphs 119 to 124». It was said
that in such cases the breach of duties of the network could
have serious consequences for the parties to the underlying
transaction. An observation was made that the transferee of
the right recorded by the network might obtain certain
rights against the network even in the absence of a contract
between the transferee and the network.

116. Another service of network that might give rise to
liability consisted in providing copies of records of infor
mation to certain persons or users. Two aspects of this
service were mentioned. One aspect was a duty to provide
a copy in accordance with the conditions set out in the
contract between the user and the network. Another aspect
was a duty to provide a copy to a court or similar organ
that was entitled by law to be provided with certain infor
mation.

117. Various observations were made with regard to any
statutory liability provision that might be prepared by the
Commission. It was suggested that it would be desirable to
elaborate one set of rules that would govern various types
of services performed by the EDI network operator. One
possible approach along those lines would be to base the
liability provision on the principle that the obligation of the
network was to provide, to the best of its ability, the means
to carry out the service ("obligation of means"). Another
possible approach would base the provision on the princi
ple that the network guaranteed the performance of the
service ("obligation of result"). It was also suggested that
the network should not be able to exclude its liability for
negligence. Liability based on negligence could be ex
pressed by setting out positive duties owed by the network
to the user and by providing that the network was liable if
it was in breach of such a duty. Alternatively, liability
could be expressed by stating that the network was liable
if it failed to take all the measures that could reasonably be
required to avoid the damage. As to the damages, sugges
tions were made that the network should be able to exclude
liability for indirect and unforeseeable damages. The view
was also expressed that, where several networks were in
volved in performing a service, the statutory provision
should identify the network or networks that were liable to
the user.

118. Other factors on which it was suggested that the li
ability of the network operator might depend included

whether it was the operator of the network or another party
who constructed the communications system, whether it
was the user or the network operator who decided that a
particular communications system would be used, whether
the network operator was the only party in control of the
communications system, whether the communications sys
tem was offered to the user with or without a possibility to
adapt the system to particular needs of the user, and
whether the user fulfilled its duty to observe agreed secu
rity measures.

G. Documents of title and securities

119. The discussion on the topic of negotiability of docu
ments of title in an EDI environment focused on maritime
bills of lading. It was noted that, while technical and con
tractual solutions relating to electronic transferring of bills
of lading and similar documents of title had been found,
unresolved practical difficulties remained in some countries
with regard to the use of EDI for the purpose of
"dematerialized securities trading", i.e., transferring mar
ketable securities such as stocks, shares or bonds.

120. Explanations were given regarding the transfer of
title to goods in transit under the "CMI Rules for Electronic
Bills of Lading", adopted by the Comite Maritime Interna
tional (CMI) in 1990. Those Rules applied if the participat
ing parties so agreed. It was pointed out that an electronic
bill of lading, in order to be an attractive alternative to a
paper-based bill of lading, had to fulfil in particular the
following functions: to evidence the contract of carriage; to
evidence receipt of goods; to provide a right to control
goods and the possibility of transferring that right; to
secure reliable information concerning the description of
the goods; to allow verification by interested third parties
(e.g., insurers) of information concerning goods; and to
allow establishment of a security interest in the goods.

121. The Working Group heard an explanation of steps
involved in establishing and transferring an electronic bill
of lading under the CMI Rules. First, the shipper and the
carrier had to agree that they would communicate electroni
cally, that an electronic bill of lading would be used instead
of a paper-based one, and that the CMI Rules would apply.
Next, after the carrier had confirmed the shipper's "book
ing note" specifying the shipper's requirements and after
the shipper had delivered the goods to the carrier, the car
rier would issue a receipt for the goods. The receipt of the
goods would contain the description of the quantity, quality
and condition of the goods. Together with the receipt, the
carrier would transfer to the shipper a secret code ("private
key") to be used for securing the authenticity and integrity
of any future instruction to the carrier regarding the goods.
The private key could be any technically appropriate code,
such as a combination of numbers or letters that the parties
might agree on. The shipper would then confirm to the
carrier agreement with the description of the goods in the
receipt. The CMI Rules provided that the shipper, by virtue
of being the holder of the private key, had the "right of
control and transfer" over goods, i.e., the right to claim
delivery of the goods and the right to nominate a con
signee. For the transfer of the right to control and transfer
the following steps were necessary: a notification from the
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current holder of the private key to the carrier of the inten
tion to transfer to another person the right of control and
transfer; the carrier's confirmation of that notification; the
carrier's transmission to the proposed new holder of the
description of the goods; notification by the proposed new
holder to the carrier of acceptance of the description of the
goods; and cancellation by the carrier of the current private
key and issuance of a new private key to the new holder.
The new holder of the private key could then transfer its
rights regarding the goods to a new holder following the
same steps. At the port of destination, the carrier was to
deliver the goods in accordance with the delivery instruc
tions as verified by the private key.

122. It was noted that mere possession of the currently
valid private key was not sufficient to transfer the right of
control and transfer. The carrier, in communicating with
the holder of the key, would also verify whether the in
struction for transfer was given by the person identified by
the previous holder. Such verification of identity would be
done by electronic means of authentication in addition to
the private key.

123. It was noted that the CMI Rules did not make it
possible for two persons to have simultaneous control over
goods, one as the owner of the goods and the other as the
holder of the security interest in the goods. If a security
interest was to be established in favour of a person (e.g., a
bank), that person would have to be made the single holder
of the right of control and transfer over the goods. A sug
gestion was made that consideration should be given to a
possibility that an owner of goods, while retaining a degree
of control over the goods, would establish through EDI a
security interest in the goods in favour of a creditor. A
related suggestion was to explore the possibility of an elec
tronic transfer of a security interest in goods independently
from the transfer of ownership over goods.

124. The Working Group was in agreement that there was
a need to review existing statutory rules on documents of
title with a view to ascertaining whether new statutory law
was needed to enable or facilitate the use of documents of
title in an EDI environment. It was pointed out that such
future work should be carried out in cooperation with other
organizations active on the subject.

H. Communication

125. The Working Group noted that the legal issues of
communication, such as the use of functional acknowl
edgements, have been addressed in the UNCID Rules and
in most communication agreements or user manuals pre
pared for potential EDI users. It agreed to include this
subject on the list of possible future work.

I. Applicable law and related issues

126. The Working Group was agreed that, in the context
of the preparation of a future instrument on the legal issues
of EDI, attention should be given by the Commission to the
questions of the law applicable to EDI relationships. In this
regard, it was suggested that the rule should be established

that parties to an EDI relationship would have complete
freedom to determine the law applicable to that relation
ship. The view was expressed, however, that party au
tonomy in this regard should be limited by consideration of
international public order so that a choice-of-law clause
should not be used as a means of avoiding application of
fundamental legal principles. Another suggestion was to
establish a conflict-of-laws rule providing that, in the ab
sence of a contrary agreement, one national law would be
applicable to the possibly different segments of an EDI
transaction and providing a method for the determination
of that law.

127. It was further suggested that rules on EDI should
facilitate access of parties to arbitration. Im particular, con
sideration should be given to EDI procedures for conclud
ing arbitration agreements and to statutory provisions sup
porting the validity of arbitration agreements.

128. The Working Group was agreed that future work on
those issues should develop using the above suggestions as
a basis for discussion.

IV. RECOMMENDATION FOR FUTURE WORK

129. The Working Group was agreed that any future
work by the Commission in the field should be aimed at
facilitating the increased use of EDI. The Working Group
was also agreed that its deliberations had made it clear that
there existed a need for legal norms to be developed in the
field of EDI. Support was expressed in favour of sugges
tions that the review of legal issues arising out of the in
creased use of EDI had also demonstrated that among those
issues some would most appropriately be dealt with in the
form of statutory provisions. Examples of such issues in
cluded: formation of contracts; risk and liability of com
mercial partners and third-party service providers involved
in EDI relationships; extended definitions of "writing" and
"original" to be used in an EDI environment; and issues of
negotiability and documents of title.

130. At the same time, it was also suggested that other
issues arising from the use of EDI were not ready for con
sideration in the context of statutory provisions and would
require further study or further technical or commercial
developments. While it was generally felt that it was desir
able to seek the high degree of legal certainty and harmo
nization provided by the detailed provisions of a uniform
law, it was also felt that care should be taken to preserve
a flexible approach to some issues where legislative action
might be premature or inappropriate. As an example of
such an issue, it was stated that it might be fruitless to
attempt providing legislative unification of rules on evi
dence applicable to EDI messaging. It was stated that, on
some such issues, the Commission might deem appropriate
to undertake the preparation of legal rules, legal principles
or recommendations.

131. After discussion, the Working Group decided that its
recommendation to the Commission would be to undertake
the preparation of legal norms and rules on the use of EDI
in international trade. It was agreed that such norms and
rules should be sufficiently detailed to provide practical
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guidance to ED! users as well as to national legislators and
regulatory authorities. It was also agreed that the Commis
sion, while it should aim at providing the greatest possible
degree of certainty and harmonization, should not, at this
stage, make a decision as to the final form in which those
norms and rules would be expressed.

132. As regards the possible preparation of a standard
communication agreement for worldwide use in interna
tional trade, the Working Group was agreed that, at least
currently, it was not necessary for the Commission to de
velop a standard communication agreement (see above,
paragraph 27). However, it was noted that in line with the
flexible approach recommended to the Commission con
cerning the form of the final instrument, situations might
arise where the preparation of model contractual clauses
would be regarded as an appropriate way of addressing
specific issues.

133. The Working Group reaffirmed the need for close
cooperation between all international organizations active
in the field. It was agreed that the Commission, in view of
its universal membership and general mandate as the core
legal body of the United Nations system in the field of
international trade law, should play a particularly active
role in that respect. In that connection, it was recalled that
the mandate conferred on the Commission by the General
Assembly was to "further the progressive harmonization
and unification of the law of international trade by:

(a) Coordinating the work of organizations active in
this field and encouraging cooperation among them;

(b) Promoting wider participation in existing interna
tional conventions and wider acceptance of existing model
and uniform laws;

(c) Preparing or promoting the adoption of new inter
national conventions, model laws and uniform laws and
promoting the codification and wider acceptance of inter
national trade terms, provisions, customs and practices, in
collaboration, where appropriate, with the organizations
operating in this field;

(d) Promoting ways and means of ensuring a uniform
interpretation and application of international conventions
and uniform laws in the field of the law of international
trade;

(e) Collecting and disseminating information on na
tional legislation and modem legal developments, includ
ing case law, in the field of the law of international trade;

if) Establishing and maintaining a close collaboration
with the United Nations Conference on Trade and Devel
opment;

(g) Maintaining liaison with other United Nations or
gans and specialized agencies concerned with international
trade;

(h) Taking any other action it may deem useful to fulfil
its functions."14

134. It was also agreed that the Secretariat should con
tinue to monitor legal developments in other organizations
such as the Economic Commission for Europe, the Euro
pean Communities and the International Chamber of Com
merce, facilitate the exchange of relevant documents be
tween the Commission and those organizations and report
to the Commission and its relevant Working Groups on the
work accomplished within those organizations.

14General Assembly resolution 2205 (XXI), sect. 11, para. 8 [Yearbook
1968-1970, part one, chap. 11, sect. El.
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INTRODUCTION

1. At its twenty-first session (1988), the Commission
considered a proposal to examine the need to provide for
the legal principles that would apply to the formation of
international commercial contracts by electronic means. It
was noted that there existed no refined legal structure for
the important and rapidly growing field of formation of
contracts by electronic means and that future work in that
area could help to fill a legal vacuum and to reduce uncer
tainties and difficulties encountered in practice. The Com
mission requested the Secretariat to prepare a preliminary
study on the topic. l

2. At its twenty-third session (1990), the Commission had
before it a report entitled "Preliminary study of legal issues
related to the formation of contracts by electronic means"
(NCN.9/333). The report summarized work that had been
undertaken in the European Communities and in the United
States of America on the requirement of a writing as well
as other issues that had been identified as arising in the
formation of contracts by electronic means. The efforts to
overcome some of those problems by the use of model
communication agreements were also discussed. The Com
mission requested the Secretariat to continue its examina
tion of the legal issues related to the formation of contracts
by electronic means and to prepare for the Commission at
its twenty-fourth session a report that would analyse exist
ing and proposed model communication agreements with a

'Official Records of the General Assembly. Forty-third Session. Supple
ment No. 17 (A/43/17), paras. 46 and 47, and ibid., Forty-fourth Session,
Supplement No. 17 (A/44/17), para. 289.

view to recommending whether a model agreement should
be available for worldwide use and, if so, whether the
Commission should undertake its preparation. The Com
mission expressed the wish that the report would give it the
basis on which to decide what work might be undertaken
by the Commission in the field. 2

3. At its twenty-fourth session (1991), the Commission
had before it the report it had requested, entitled "Elec
tronic Data Interchange" (NCN.91350). The report de
scribed the current activities in the various organizations
involved in the legal issues of electronic data interchange
(ED!) and analysed the contents of a number of standard
interchange agreements already developed or being cur
rently developed. It also pointed out that such documents
varied considerably according to the various needs of the
different categories of users they were intended to serve
and that the variety of contractual arrangements had some
times been described as hindering the development of a
satisfactory legal framework for the business use of EDI. It
suggested that there was a need for a general framework
that would identify the issues and provide a set of legal
principles and basic legal rules governing communication
through EO!. It concluded that such a basic framework
could, to a certain extent, be created by contractual ar
rangements between parties to an EDI relationship and that
the existing contractual frameworks that were proposed to
the community of EDI users were often incomplete, mutu
ally incompatible, and inappropriate for international use
since they relied to a large extent upon the structures of
local law.

'Ibid., Forty-fifth Session. Supplement No. 17 (A/45/17), paras. 38-40.
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4. The report noted that, although many efforts were cur
rently being undertaken by different technical bodies,
standardization institutions and international organizations
with a view to clarifying the issues of EDI, none of the
organizations that were primarily concerned with world
wide unification and harmonization of legal rules had, as
yet, started working on the subject of a communication
agreement. With a view to achieving the harmonization of
basic EDI rules for the promotion of EDI in international
trade, the report suggested that the Commission might wish
to consider the desirability of preparing a standard commu
nication agreement for use in international trade. It pointed
out that work by the Commission in this field would be of
particular importance since it would involve participation
of all legal systems, including those of developing coun
tries that were already or would soon be confronted with
the issues of ED!.

5. The report also suggested that possible future work for
the Commission on the legal issues of EDI might concern
the subject of the replacement of negotiable documents of
title, and more particularly transport documents, by EDI
messages. That was the area where the need for statutory
provisions seemed to be developing most urgently with the
increased use of ED!. The report suggested that the Secre
tariat might be requested to submit a report to a further
session of the Commission on the desirability and feasibil
ity of preparing such a text.

6. The Commission was agreed that the legal issues of
EDI would become increasingly important as the use of
EDI developed and that the Commission should undertake
work in that field.

7. As regards the suggestions reflected above, there was
wide support for the suggestion that the Commission
should undertake the preparation of a general framework
identifying the legal issues and providing a set of legal
principles and basic legal rules governing communication
through ED!. The Commission was agreed that, given the
number of issues involved, the matter needed detailed con
sideration by a Working Group.

8. As regards the preparation of a standard communica
tion agreement for worldwide use in international trade,
support was given to the idea that such a project might be
appropriate for the Commission. However, divergent views
were expressed as to whether the preparation of such a
standard communication agreement should be undertaken
as a priority item. Under one view, work on a standard
agreement should be undertaken immediately for the rea
sons expressed in the report, namely that no such document
existed or seemed to be prepared by any of the organiza
tions that were primarily concerned with worldwide unifi
cation and harmonization of legal rules and that the Com
mission would be a particularly good forum since it in
volved participation of all legal systems, including those of
developing countries that were already or would soon be
confronted with the issues of ED!. The prevailing view,
however, was that it was premature to engage immediately
in the preparation of a standard communication agreement
and that it might be preferable, until the next session of the
Commission, to monitor developments in other organiza
tions, particularly the Commission of the European Com-

munities and the Economic Commission for Europe. It was
pointed out that high-speed electronic commerce required a
new examination of basic contract issues such as offer and
acceptance, and that consideration should be given to legal
implications of the role of central data managers in interna
tional commercial law.

9. After deliberation, the Commission decided that a ses
sion of the Working Group on International Payments
would be devoted to identifying the legal issues involved
and to considering possible statutory provisions, and that
the Working Group would report to the Commission at its
next session on the desirability and feasibility of undertak
ing further work such as the preparation of a standard com
munication agreement. The Commission also took note of
the suggestion by the Secretariat to prepare a uniform law
on the replacement of negotiable documents of title, and
more particularly transport documents, by EDI messages.3

10. The present note has been prepared to help the Work
ing Group in structuring its deliberations. The note serves
three purposes: the first is to review previous work under
taken by the Commission in relation to EDI and computer
records and to suggest possible follow-up; the second is to
provide the Working Group with an annotated tentative list
of legal issues that might warrant future work by the Com
mission; the third is to consider possible legal instruments
that might be prepared at an international level to facilitate
the increased use of EDI in international trade.

!. PREVIOUS WORK AND POSSIBLE FOLLOW-UP

A. Recommendation on the legal value of
computer records

11. The Commission, at its seventeenth session (1984),
decided to place the subject of the legal implications of
automatic data processing to the flow of international trade
on its programme of work as a priority item.4 It did so after
considering a report of the Secretary-General entitled "Le
gal aspects of automatic data processing" (NCN.9/254),
which identified several legal issues, relating to the legal
value of computer records, the requirement of a writing,
authentication, general conditions, liability and bills of lad
ing. The decision of the Commission was made after taking
note of a report of the Working Party on Facilitation of
International Trade Procedures (hereinafter referred to as
"WPA"), which is jointly sponsored by the Economic
Commission for Europe and the United Nations Confer
ence on Trade and Development. The report suggested that,
since the legal problems arising in this field were essen
tially those of international trade law, the Commission as
the core legal body in the field of international trade law
appeared to be the appropriate central forum to undertake
and coordinate the necessary action.5

12. At its eighteenth session (1985), the Commission had
before it a report by the Secretariat entitled "Legal value of

'Ibid., Forty-sixth Session, Supplement No. 17 (A/46fI7), paras. 311
317.

4Ibid.• Thirty-ninth Session, Supplement No. 17 (A/39fI7), para. 136.

'''Legal aspects of automatic trade data interchange" (TRADEIWP.4f
R.185/Rev.1). The report submitted to the Working Party is reproduced in
A/CN.9f238, annex.
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computer records" (NCN.9/265). That report came to the
conclusion that, on a global level; there were fewer prob
lems in the use of data stored in computers as evidence in
litigation than might have been expected. It noted that a
more serious legal obstacle to the use of computers and
computer-to-computer telecommunications in international
trade arose out of requirements that documents had to be
signed or be in paper form. After discussion of the report,
the Commission adopted the following recommendation:

"The United Nations Commission on International
Trade Law,

"Noting that the use of automatic data processing
(ADP) is about to become firmly established throughout
the world in many phases of domestic and international
trade as well as in administrative services,

"Noting also that legal rules based upon pre-ADP
paper-based means of documenting international trade
may create an obstacle to such use of ADP in that they
lead to legal insecurity or impede the efficient use of
ADP where its use is otherwise justified,

"Noting further with appreciation the efforts of the
Council of Europe, the Customs Co-operation Council
and the United Nations Economic Commission for Eu
rope to overcome obstacles to the use of ADP in inter
national trade arising out of these legal rules,

"Considering at the same time that there is no need
for a unification of the rules of evidence regarding the
use of computer records in international trade, in view of
the experience showing that substantial differences in the
rules of evidence as they apply to the paper-based sys
tem of documentation have caused so far no noticeable
harm to the development of international trade,

"Considering also that the developments in the use of
ADP are creating a desirability in a number of legal
systems for an adaptation of existing legal rules to these
developments, having due regard, however, to the need
to encourage the employment of such ADP means that
would provide the same or greater reliability as paper
based documentation,

"1. Recommends to Governments:

(a) To review the legal rules affecting the use of
computer records as evidence in litigation in order to
eliminate unnecessary obstacles to their admission, to be
assured that the rules are consistent with developments
in technology, and to provide appropriate means for a
court to evaluate the credibility of the data contained in
those records;

(b) To review legal requirements that certain trade
transactions or trade related documents be in writing,
whether the written form is a condition to the enforce
ability or to the validity of the transaction or document,
with a view to permitting, where appropriate, the trans
action or document to be recorded and transmitted in
computer-readable form;

(c) To review legal requirements of a handwritten
signature or other paper-based method of authentication
on trade related documents with a view to permitting,
where appropriate, the use of electronic means of
authentication;

(d) To review legal requirements that documents for
submission to Governments be in writing and manually
signed with a view to permitting, where appropriate,
such documents to be submitted in computer-readable
form to those administrative services which have ac
quired the necessary equipment and established the nec
essary procedures;

"2. Recommends to international organizations
elaborating legal texts related to trade to take account of
the present Recommendation in adopting such texts and,
where appropriate, to consider modifying existing legal
texts in line with the present Recommendation."6

13. That recommendation (hereinafter referred to as the
"1985 UNCITRAL Recommendation") was endorsed by
the General Assembly in resolution 40171, paragraph 5(b),
of 11 December 1985 as follows:

"The General Assembly,

"... Calls upon Governments and international or
ganizations to take action, where appropriate, in con
formity with the Commission's recommendation so as to
ensure legal security in the context of the widest possible
use of automated data processing in international trade;

"7

14. Since 1985, a number of surveys of national legisla
tion have been undertaken by international organizations
by way of questionnaires, with a view to updating available
information on the legal obstacles to the increased use of
EDI. For example, such a survey was recently prepared by
the Customs Co-operation Council (CCC).8 It may also be
recalled that WPA has decided to develop a questionnaire
on the legal barriers to the use of ED! in different legal
systems (see NCN.9/350, para. 112). That questionnaire
seems unlikely to be issued before 1993. The Secretariat
intends to monitor that survey and to report its results to the
Commission or the Working Group.

15. As was recently pointed out in several documents and
meetings involving the international EDI community, e.g.
in meetings of WPA, there is a general feeling that, in
spite of the efforts made through the 1985 UNCITRAL
Recommendation and the 1979 ECE Recommendation (see
NCN.9/333, para. 51), little progress has been made to
achieve the removal of the mandatory requirements in na
tional legislation regarding the use of paper and handwrit
ten signatures. It has been suggested by the Norwegian
Committee on Trade Procedures (NORPRO) in a letter to
the Secretariat that "one reason for this could be that the
1985 UNCITRAL Recommendation advises on the need
for legal update, but does not give any indication of how it
could be done". In this vein, the Working Group may wish
to consider what follow-up action to the 1985 UNCITRAL
Recommendation the Commission could usefully take so as
to enhance the needed modernization of legislation.

60fficial Records of the General Assembly, Fortieth Session, Supple·
ment No. 17 (A140fI7), para. 360.

7Resolution 40171 was reproduced in United Nations Commission on
International Trade Law, Yearbook 1985, vol. XVI, part one, sect. D.
(United Nations publication, Sales No. E.87.V.4).

'See Customs Co-operation Council, document No. 36.548 E (Brussels,
9 March 1991).
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B. Coordination of work

16. At its nineteenth session (1986), the Commission had
before it a report of the Secretary-General describing the
work of international organizations active in the field of
automatic data processing (NCN.9/279). The Commission
approved the suggestion contained in the report that it
might undertake leadership in the coordination of activities
in this field by requesting the Secretariat to organize a
meeting in late 1986 or early 1987 to which all interested
intergovernmental and non-governmental international or
ganizations might be invited.9

17. The meeting was held at Vienna on 12-13 March
1987. The following organizations attended: Central Office
for International Rail Transport; Council of Europe; Eco
nomic Commission for Europe; Commission of the Euro
pean Communities; Hague Conference on Private Interna
tional Law; International Maritime Organization; Organiza
tion for Economic Co-operation and Development; United
Nations Commission on International Trade Law.

18. It was recognized at that meeting that cooperation was
both important and, in some respects, difficult. It was im
portant because the introduction of automatic data proces
sing in international trade, through the use of computers
and their interconnection by telecommunications, created
legal problems that could seldom be solved by anyone
organization. Therefore, cooperation was necessary, not
only to ensure that organizations were not working in con
flict with one another, but because certain problems can be
solved only through efforts taken from several points of
view. It was, however, acknowledged that cooperation was
sometimes difficult to achieve because of the differences
between the organizations as reflected in their fundamental
concerns, approach to legal problems, membership and
working methods (see NCN.9/292, paras. 2-8).

19. At its further sessions, the Commission was informed
of the progress made in the work of other interested organi
zations (see NCN.9/292; NCN.9/333; NCN.9/350). It is
submitted that while cooperation regarding the legal issues
of EDI has become increasingly difficult, it has also become
more necessary, given the number of organizations in
volved, their often technical nature and the number of
projects currently undertaken or being considered in con
nection with the legal implications of ED!. The Working
Group may wish to reaffirm the coordinating role of
UNCITRAL and to discuss whether it would be appropriate
to recommend tliat a new meeting be convened to which all
interested intergovernmental and non-governmental organi
zations might be invited, as was the case in 1987.

C. Participation in the drafting of the UNCID Rules

20. The first effort accomplished by the international EDI
community to harmonize and unify EDI practices resulted
in the adoption of the Uniform Rules of Conduct for Inter
change of Trade Data by Teletransmission (UNCID) by the
International Chamber of Commerce (ICC) in 1987 (ICC

·Official Records of the General Assembly, Forty-first Session, Supple
ment No. /7 (A/41/17), para. 261.

Publication No. 452, 1988). UNCID was prepared by a
special joint committee of the ICC in which the following
organizations were represented: the United Nations Eco
nomic Commission for Europe (ECE); the Customs Co
operation Council (CCC); the UNCTAD Special Pro
gramme on Trade Facilitation (FALPRO); the Organisation
for Economic Co-operation and Development (OECD); the
International Organization for Standardization (ISO); the
Commission of the EEC; the European Insurance Commit
tee; the Organization for Data Exchange via Tele
transmission in Europe (ODETTE) and the secretariat of
UNCITRAL.

21. Although the first draft of UNCID was based on the
idea of creating a model communication agreement, it was
found that, due to the differing requirements of various
user groups, the creation of a model communication agree
ment was an impracticable objective at such an early stage
of the development of EDI techniques. It was therefore
decided to create a small set of non-mandatory rules on
which EDI users and suppliers of network services would
be able to base their communication agreements. UNCID
was also incorporated into United Nations Rules for Elec
tronic Data Interchange for Administration, Commerce and
Transport (UNIEDIFACT) as part of the United Nations
Trade Data Interchange Directory. Although UNCID con
stituted a limited achievement, it also represented a major
step in the development of a legal framework for EDI, both
because it furnished a basis for preparing individual com
munication agreements and because it served as a first ef
fort that could later be used to reach a higher level of
refinement (see NCN.9/333, paras. 82-86).

22. The Working Group may wish to consider reviewing
the substance of the UNCID Rules and use the results of
that examination as a basis for its further deliberations on
the legal issues of EDI (see below, chapter Ill). It is also
submitted that such a review of the UNCID Rules might
help the Working Group in its consideration of possible
statutory provisions and of the desirability and feasibility
of undertaking further work such as the preparation of a
standard communication agreement (see below, chapter IV,
B and C). The text of the UNCID Rules and an introduc
tory note prepared by ICC (lCC Publication No. 452) are
reproduced in the annex.

23. The following issues are covered by UNCID: defini
tions; use of interchange standards; standard of care to be
applied by the parties when communicating through EDI;
identification and authentication of messages and transfers;
acknowledgement of a transfer; confirmation of content of
messages; protection of trade data; storage of data. In ad
dition, the introductory note to UNCID outlines the follow
ing issues to be considered when drafting a communication
agreement: liability; situation of third parties; insurance;
time within which a receiver should process the data; se
crecy or other rules regarding the substance of the data
exchanged; rules of a professional nature; encryption and
other security measures; rules on signature; applicable law
and dispute resolution.

24. Most of the issues covered by UNCID and the intro
ductory note are discussed below in chapter Ill. Of those
issues addressed by UNCID or the introductory note but
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not addressed in this note, some are of a technical nature or
have legal implications mainly outside the area of trade
law: u.se of interchange standards; protection and storage of
data; Insurance; secrecy or other rules regarding the sub
stance of the data exchanged. Some other issues have legal
implications mainly in the area of trade law and would
~eed to be discussed in detail if the preparation of a legal
Instrument on EDI were to be undertaken: standard of care
to be applied by the parties when communicating through
EDI; time within which a receiver should process the data'
implications of rules of a professional nature such as th~
rules of the Society for Worldwide Interbank Financial
Telecommunication (SWIFT); applicable law and dispute
resolution.

11. DEFINITION OF EDI

25. With a view to getting a clearer idea as to what the
modern term "EDI" encompasses, the Working Group may
wish to consider existing definitions of ED!. In recent
years, the term "Electronic Data Interchange" or its acro
nym "EO!" has become widely used in practice to describe
the use of computers for business applications. However, it
must be noted that there currently exists no unified defini
tion of EDI and that the use of the term in the legal field
may create some confusion.

26. No statutory or case law definition of EDI has, as yet,
come to the knowledge of the Secretariat. However, it may
be noted that a number of definitions of EDI can be found
in working documents from international organizations and
are used as a basis for the work of these organizations. For
example, the United Nations Trade Data Interchange Di
rectory (UNTOlD) published by the United Nations Eco
nomic Commission for Europe (TRADE/WP.4/R.72l) con
tains the following definition:

"Electronic Data Interchange: the computer-to-computer
transmission of business data in a standard format."

27. Definitions of EDI are also contained in communica
tion agreements, other contractual stipulations and com
mentaries thereto. Although they differ slightly as to their
wording, most definitions of EDI contained in existing
model interchange agreements seem to rely on a combina
tion of two or more of the following elements: the trans
mission of trade data; between computers; operated by dif
ferent trading partners; by reference to a standardized syn
tax or format; through the use of electronic means. Exam
ples of such definitions of EDI in model communication
agreements include the following: "the interchange of trade
data effected by teletransmission"; 10 "the transmission of
data structured according to agreed message standards,
between information systems, by electronic means";I! "the
transmission of structured data via electronic communica
tion links between the parties".12 Wording to the same ef
fect can be found in other model communication agree-

IOArticle 2(b) of the "CMI Rules for Electronic Bills of Lading" adopt
ed by the International Maritime Committee (CMI) in June 1990.

11 Article I of the "TEDIS European Model EDI Agreement" prepared
by the Commission of the European Communities (May 1991).

12Article 1.I of the draft "Model Interchange Agreement" prepared by
the Organization for Simplification of International Trade Procedures in
South Africa (SITPROSA, March 1991).

ments 13 and commentaries. For example, the commentary
developed by the American Bar Association (ABA) reads
as follows:

':Electro.nic data interchange ('EDI') is the method by
which busmess data may be communicated electronical
ly between computers in standardized formats (such as
purchase orders, invoices, shipping notices and remit
tance advices) in substitution for conventional paper
documents. . .. Technically stated, EDI is the transmis
sion, in a standard syntax, of unambiguous information
between computers of independent organizations."!4

28. However, some differences may exist as to the extent
to which commercial uses of computers should be covered
by the term "EDI". For example, the preliminary report
entit~ed "DOCIMEL Rapport de base droit" (March 1991),
published by the International Rail Transport Committee
(CIT), contains the following indication:

"It seems that [the term 'EDI'] strictly covers the in
terchange of data but not the processing of these data,
which is independent from their actual transmission."

29. Another distinction is drawn in a report prepared for
the Organization for Simplification of International Trade
Procedures in South Africa (SITPROSA), which reads as
follows:

"Electronic Data Interchange is usually defined as the
electronic exchange of machine processable, structured
data, formatted to agreed standards and transmitted
across telecommunications interfaces directly between
different applications running on separate computers.
Thus defined, it is clear that EDI does not include fac
simile transmissions, electronic mail or other forms of
free formatted text or images."15

30. Such distinctions are not necessarily adopted by legal
writers; instead a broader definition of EDI has been sug
gested, such as the following:

"It is generally admitted that EDI only covers the
communication of trade documents (such as purchase
orders, invoices, customs declarations or other docu
ments capable of being formatted by reference to inter
national standards) between trading partners or to a pub
lic administration. [...] However, the increased use of
new information technologies in modern economy
makes it clear that the implications of EDI are broader
and cannot be limited to certain relationships between
trading partners and public authorities. Thus, one must
consider as a component of an EDI relationship the use
of such automatic processing devices as computer-aided
design, for example in the automotive industry, or the
use of statistical data banks in the insurance trade. . ..

13Article l.f. of the "Standard Interchange Agreement" prepared by the
Ministry of Communications of the Province of Quebec (Canada, 1990);
article O.a. of the model EDI interchange agreement prepared by the Cen
tre international de recherches et d'etudes du droit de l' informatique et des
telecommunications (CIREDIT) (France. 1990).

l'Introduction to "The commercial use of electronic data interchange
a report" (Chicago, Illinois, American Bar Association, 1990), p. I. Also
published in The Business Lawyer, vo!. 45, No. S, June 1990, p. 1661.

15G. T. S. Eiselen, "Legal issues of the change to electronic data inter
change-report of a preliminary investigation", document prepared for
SITPROSA in 1989.
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Extremely varied relationships between professionals are
to be considered when analysing the legal issues of EDI,
despite the fact that those relationships do not involve
standardized documents only."16

31. The two most recent studies prepared for the Commis
sion on the subject (A/CN.9/333 and A/CN.9/350) make
use of the term "EDI". It may be noted that in prior reports
to the Commission and in the reports of the Commission
the subject had been considered under the general heading
of "automatic data processing" (ADP), which was the term
generally used to describe the use of computers for busi
ness applications (see A/CN.91333, para. 7). The change in
terminology from ADP to EDI was not intended to intro
duce a distinction between the transmission and the
processing of data or to exclude consideration of the issues
raised by the transmission of any form of free formatted
text or image for commercial purposes. It may be noted,
however, that communication of data through EDI inher
ently supposes a degree of standardization in the form of a
predefined syntax used in common by all parties to the EDI
relationship so that the data can be read and processed by
the computers of both the sender and the recipient of the
data.

32. References to the legal issues of EDI made in prior
reports to the Commission and in the reports of the Com
mission were meant to cover the legal issues that may arise
out of the use of new information technologies involving
the interchange of data for commercial or regulatory pur
poses (to the exclusion of consumer transactions), thus
producing legal effects such as the creation of rights and
obligations traditionally produced or evidenced by the
interchange of paper-based documents. In that connection,
the Working Group may wish to consider the emerging
concept of "Open-EOI" recently developed by the Interna
tional Organization for Standardization (ISO) within its
Special Working Group on EO!. Open-EDI is defined as
follows:

"Electronic data interchange among autonomous parties
using public and non-proprietary standards aiming
towards global interoperability over time, business sec
tors, information technology systems and data types."

That definition of Open-EDI relies on the following defini
tion of EDI:

'The automated exchange of predefined and structured
data for some 'business' purpose among information
systems of two or more parties their number being deter
mined by the 'business operation' or equivalent con
cerned."!?

33. The Working Group may wish to consider whether
new terminology might be adopted that would reflect more

16J. Huet. Aspects juridiques de l'EDI, Echange de Donnees Informa
tisees (Electronic Data Interchange) (Paris, Recueil Dalloz, Chron.
pp. 182-183, 1991). The author also suggests to broaden the definition of
EDI so as to extend it to transmissions involving third parties such as end
consumers.

17See J. V. Th. Knoppers, "Results of the work of the International
Organization for Standardization (ISO) [& International Electrotechnical
Commission (IEC») on the 'Open-EDI conceptual model' and its impor
tance for EDI developments", text of a presentation made at the World
EDI Forum (Brussels, September 1991).

accurately the scope of the issues currently considered
under the term "EDI". It is submitted that wording
mentioning "paperless trade" might be more appropriate,
although the current practice of EDI seems unlikely to
result in complete disappearance of paper-based docu
ments.

Ill. POSSIBLE ISSUES OF FUTURE WORK

34. At the outset, the Secretariat wishes to emphasize that
the considerations and suggestions set forth in this anno
tated list of possible issues are of a very tentative nature,
due to the early stage of the deliberations. The annotated
list summarizes and updates some of the information con
tained in previous documents with a view to assisting the
Working Group in its review of previous work and, in
particular, in its consideration of appropriate recommenda
tions to the Commission as to the scope and contents of
possible future work on the legal aspects of EO!.

35. Most legal issues presented in this chapter arise from
statutory obstacles to the increased use of EDI in interna
tional trade and most of these issues are dealt with in com
munication agreements with a view to overcoming those
statutory obstacles by purely contractual means.

36. However, it must be pointed out that not all issues
may be dealt with in a satisfactory manner by contractual
means. The development of the contractual approach, while
helping to better understand the legal issues of EDI, mainly
reflects a conception under which the use of EDI for com
mercial purposes is envisaged essentially, if not exclu
sively, in the context of closed networks established be
tween individual users or by third-party service providers.

A. The requirement of a writing

1. General remarks

37. Legal rules in many States require certain transactions
to be concluded or evidenced in writing. In the report that
led to the adoption of the 1985 UNCITRAL Recommenda
tion, the requirement of a writing in national statutes as
well as in certain international conventions on international
trade law was identified as one major obstacle to the
increased use of EDI (A/CN.9/265, paras. 59-72).

38. In general, it can be noted that a requirement that con
tracts be in writing under national legislation may have one
of three consequences. In one situation, a writing is required
as a condition of validity and, consequently, the non
existence of a writing entails the nullity of the legal act. In a
second situation, a writing is required by law for evidentiary
purposes. A contract of that kind can be validly concluded
by the parties without a writing being required but the
enforceability of the contract is limited by a general rule that
requires the existence and contents of the contract to be evi
denced by a writing in case of litigation. Some exceptions to
that rule may exist (see below, paragraph 40). In a third situ
ation, a writing is needed to produce some specific legal
result beyond that of merely evidencing the contract. This is
for example the case with the air cargo carriage contract
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under the 1929 Warsaw Convention. IS Under this text, the
issuance of an air waybill is not required as a condition for
entering into a contract for the carriage of goods, but it is
required to give the carrier the benefit of the provisions of
the Convention providing for limitation of liability of the
carrier (see NCN.9/333, para. 11).

39. Among the reasons for the requirement of a writing
are a desire to reduce disputes by ensuring that there would
be tangible evidence of the existence and contents of the
contract; to help the parties be aware of the consequences
of their entering into a contract; to permit third-party reli
ance on the document; and to facilitate subsequent audit for
accounting, tax or regulatory purposes.

40. In those countries where a general rule of civil law (as
distinguished from commercial law) is that economic trans
actions can be proven in litigation only by a writing, there
are many exceptions to the rule. For example, a writing is
generally not required for transactions of a small amount,
or a written document that is not the contract itself but
contains some material relating to the substance of the
contract may generally be admitted as evidence. Yet an
other exception may exist where it is impossible for a party
to obtain written evidence of the contract.19 Moreover, the
general requirement of a writing is generally considered as
an evidentiary requirement of civil law and not of commer
ciallaw, where evidence of contracts may be presented to
a court in any form.

2. Statutory definitions of "writing"

41. What constitutes a "writing" is itself a matter of de
bate. The word has been defined in some countries, though
normally by reference to the mode of imposition on the
medium rather than by reference to the nature of the me
dium itself. For example, under the Interpretation Act 1978
of the United Kingdom, "writing" includes typing, printing,
lithography, photography and other modes of representing
or reproducing words in a visible form, whilst section 1
201(46) of the Uniform Commercial Code of the United
States of America provides that "written" or "writing" in
cludes printing, typewriting or any other intentional reduc
tion to tangible form. It is probably the case that whenever
a statute uses the word "writing" without a definition, the
legislator originally expected the writing to be on a tradi
tional piece of paper or some other physical medium per
mitting the words to be read directly by humans.

42. The definition of a writing has often been extended to
include a telegram or telex, as in article 13 of the United
Nations Convention on Contracts for the International Sale
of Goods. In article 7(2) of the UNCITRAL Model Law on
International Commercial Arbitration, the definition of a
writing has been further extended to encompass "telex,
telegrams, or other means of telecommunication which
provide a record of the agreement". Article 4(3) of the
Convention on the Liability of Operators of Transport Ter-

"Convention for the Unification of Certain Rules Relating to Interna
tional Carriage by Air, Warsaw, 12 October 1929, articles 5 to 9.

'9For an example of such a rule and some exceptions, see articles 1341,
1347 and 1348 of the French Civil Code.

minals in International Trade provides that "a document ...
may be issued in any form which preserves a record of the
information contained therein". A similar idea is expressed
in the definition of "notice in Writing" in article 1(4)(b) of
the 1988 Convention on International Factoring prepared
by the International Institute for the Unification of Private
Law (UNIDROIT), in which a writing "includes, but is not
limited to, telegram, telex and any other telecommunication
capable of being reproduced in tangible form".

43. A general study of legislation was conducted by the
Commission of the European Communities in the context
of the TEDIS (Trade Electronic Data Interchange Systems)
programme,2° which has as one of its purposes the devel
opment of an appropriate legal framework for the increased
use of ED!. The purpose of the study, in line with the 1985
UNCITRAL Recommendation, was to identify the legal
obstacles to the increased use of EDI in the 12 member
States of the European Communities. The results of that
study are summarized in NCN.9/333, paras. 15-41. A
similar analysis is currently being carried out concerning
the national laws of the member States of the European
Free Trade Association (EFTA) in the context of the
TEDIS programme.

3. Contractual definitions of "writing"

44. Communication agreements often contain stipulations
aimed at overcoming possible difficulties that might arise
concerning the validity and enforceability of legal acts
(particularly contracts) due to the fact that they are formed
through an exchange of EDI messages instead of the usual
written documents. Several communication agreements
examined by the Secretariat adopt one or both of the two
following approaches to establish the legally binding value
of EDI messages. Under the first approach, EDI messages
are defined as written documents by mutual agreement of
the parties (see NCN.9/350, paras. 68-76). The second
approach relies upon a mutual renunciation by the parties
of any rights or claims to contest the validity or enforce
ability of an EDI transaction under possible provisions of
locally applicable law relating to whether certain agree
ments should be in writing or manually signed to be bind
ing upon the parties (see NCN.9/350, paras. 77-78).

45. It may be noted that no contractual stipulation at
tempts to address those categories of contracts which, un
der certain legal systems, are required to be made in a
specific form, generally a written document authenticated
by a public authority (see NCN.9/333, paras. 23-25).

B. Evidential value of EDI messages

1. Statutory and case law on admissibility of evidence

46. A general overview of statutory and case law on evi
dence, based on the replies given by States and interna
tional organizations to a questionnaire circulated by the
Secretariat in 1984, is contained in NCN.9/265, paras.

20TEDIS-The legal position of the Member States with respect to Elec
tronic Data Interchange (Brussels. Commission of the European Com
munities, 1989).
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27-48. It indicates that there are three major variations on
the general law of evidence which affect the evidential
value of computer records. The variations are based on
different legal traditions and practices in the fact-finding
process in civil or commercial disputes.

47. In a number of legal systems the litigants are in prin
ciple allowed to submit to the court all information which
is relevant to the dispute. If there is a question as to the
accuracy of the information, the court must weigh the ex
tent to which it can be relied upon. In these legal systems
there is in principle no obstacle to the introduction of com
puter records as evidence in judicial or arbitral proceed
ings.

48. Another group of States establish an exhaustive list of
acceptable evidence, which always includes written docu
ments as one of the acceptable forms of evidence. In a few
of those States computer records are not admissible as
evidence in any court. In other States a computer record
might be relied upon to furnish to the court a presumption
as to the facts in the case. Moreover, in some of these
States the restriction on the use of non-written evidence is
found in the civil law governing non-commercial matters.
In commercial matters, as well as in criminal trials, non
written evidence may be freely accepted. In those States a
computer record may, therefore, be generally acceptable as
evidence in all commercial matters.

49. In common law countries an oral and adversarial pro
cedure is generally employed in litigation. As part of that
dual tradition, a witness may testify only to what he or she
knows personally so as to allow the opponent an opportu
nity to verify the statements by cross-examination. What he
or she knows through a secondary source, e.g. another
person, a book or a record of an event, is denominated
"hearsay evidence", and, in principle, the tribunal cannot
receive it as evidence.

50. Because of the difficulties which the hearsay evidence
rule has caused, there are many exceptions to it. One of
those exceptions is that a business record created in the
ordinary course of commercial activity may be received as
evidence even though there may be no individual who can
testify from personal knowledge and memory as to the
particular record in question. In some common law coun
tries a proper foundation must be laid for the introduction
of the record by oral testimony that the record is of a nor
mal nature. In others, the record is automatically accepted
subject to challenge, in which case the party relying upon
the record must show that it is of the proper kind. Some
common law countries have accepted computer print-outs
as falling within the business records exception to the hear
say-evidence rule.

51. A more recent study of legal rules on admissibility of
evidence was carried out by the Commission of the Euro
pean Communities in the context of the TEDIS programme
(see above, paragraph 43). A summary of the conclusions
reached by the TEDIS study is contained in NCN.9/333,
paras. 29-41.

52. The general conclusion of the TEDIS study was that,
while there were no major obstacles to the development of

EDI in civil law countries, and therefore no need for fun
damental changes of the rules, the common law countries
showed theoretical difficulties which made it necessary to
adopt statutory law to meet the needs of EDI.

53. The conclusions of the TEDIS study also suggested
that a number of obstacles remained as regards the require
ment of a writing for accounting, tax or other regulatory
purposes. It may be noted that in some States a reform of
the law is being contemplated or implemented. This is, for
example, the case in France where a recent statute modified
the price control regulation under which invoices were to
be delivered in written form. 21 It may be expected that the
project under consideration by WP.4 to issue a new ques
tionnaire might help in identifying such non-commercial
obstacles to the increased use of EDI and any changes
currently envisaged by national authorities.

2. Contractual rules on admissibility of evidence

54. In earlier days, controversies arose about the validity
of privately agreed standards on admissibility of evidence
in case of litigation. It now seems to be widely accepted
that, under both common law and civil law systems, such
private commercial agreements on admissibility of evi
dence are valid or, at least, not generally prohibited.

55. An overview of contractual provisions on admissibil
ity of EDI messages as evidence is contained in NCN.9/
350, paras. 79-83.

c. Requirement of an original

1. Statutory rules

56. It has been a general rule of evidence that documents
and other records had to be presented to a court in their
original form so as to ensure that the data presented to the
court was the same as the original data. However, in recent
years the large savings which can be realized by storing
microfilms or computer recordings of original paper docu
ments and destroying the originals has led many States to
permit their use as evidence in place of the original. The
issues of recording in computer form original paper docu
ments and the question as to whether a computer print-out
is to be considered as an original or as a copy of the com
puter record were discussed in the context of automatic
data processing in NCN.9/265, paras. 43-48.

57. The data as stored in a computer in electronic form
cannot be read or interpreted by a human being. Therefore,
it cannot be presented to a court unless it takes on a visual
form, either on a print-out or on a visual display unit which
the court can look at. According to the replies to the 1984
questionnaire, both means of presenting the data to the
court are in use.

58. In a few States the question has arisen whether the
print-out or the image on the visual display unit is the

"Lo; de finances rectificative pour 1990 (No. 90-1169 du 29 decembre
1990 ). article 47 (Journal Officiel du 30 decembre 1990).
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original computer record or is a copy of the record stored
in computer-readable form. In most States this question
either seems not to hav~ arisen or the copy in human-read
able form has been accepted on the ground that the original
record was not available to the court. Where this question
has threatened to preclude the acceptance of computer
records as evidence, the rules of evidence sometimes
tended to be amended to provide that a print-out could be
considered to be an original record.

2. Contractual rules

59. Several model communication agreements set forth a
contractual definition of an original document, following
the "definition strategy" designed to do away with the re
quirement of a writing (see A/CN.9/350, para. 84). For
example, the "Model Electronic Data Interchange Trading
Partner Agreement" prepared by the American Bar'Asso
ciation (article 3.3.2.) reads as follows:

"('Signed Documents') shall be deemed for all purposes
... to constitute an 'original' when printed from elec
tronic files or records established and maintained in the
normal course of business."22

60. It may be noted that, at least in one civil law country,
legal writers have expressed doubts as to whether a con
tractual definition of an "original" could validly deviate
from a statutory provision listing a limited number of cir
cumstances where a copy could be substituted for the nor
mally required original with the same evidential value.23

D. Signature and other authentication

61. The issue of authentication of EDI messages has been
addressed in previous reports prepared by the Secretariat
(see A/CN.9/265, paras. 49-58; A/CN.9/333, paras. 50-59;
and A/CN.91350, paras. 86-89). The contents of those re
ports are summarized below, in paragraphs 62 to 66.

62. Authentication of a transaction document serves to
indicate to the recipient and to third parties the source of
the document and the intention of the authenticating party
to issue it in its current form. In case of dispute, authenti
cation provides evidence of those matters. Although an
authentication required by law must be in the form pre
scribed, an authentication required by the parties can con
sist of any mark or procedure they agree upon as sufficient
to identify themselves to one another. The most common
form of authentication required by law is a manual signa
ture.

63. The 1985 UNCITRAL Recommendation identified
the legal requirements of a handwritten signature or other
paper-based method of authentication as an obstacle to
ED!. In line with that Recommendation and the 1979 ECE
Recommendation (see A/CN.9/333, para. 51), which had
expressed a similar concern,24 efforts are being made by the

22See note 13.
"See A. Bensoussan in La gazette de la teLematique et de la commu

nication inter-entreprises, No. 11 (spring 1991), p. 20.
24See TRADElWP.4/lNF.63; TDIBIFAL/lNF.63.

TEDIS group within the EEC to encourage the removal of
mandatory requirements for handwritten signatures in na
tional legislation. Similar efforts are being made in a
number of other countries. In spite of such efforts, the most
common form of authentication required by national laws
remains a signature, which is usually understood to mean
the manual writing by an individual of his name or initials.
Legal systems increasingly permit the required signatures
of some or all documents to be made by stamps, symbol,
facsimile, perforation or by other mechanical or electronic
means. This trend is most evident in the law governing
transport of goods, where all the recent principal multilat
eral conventions that require a signature on the transport
document permit that signature to be made in some way
other than by manual signature (see A/CN.9/225, para. 47).
Another example of such a definition of "signature" is to
be found in article 5(k) of the United Nations Convention
on International Bills of Exchange and International Prom
issory Notes, which reads as follows:

'''Signature' means a handwritten signature, its facsimile
or an equivalent authentication effected by any other
means."

64. Although a manual signature, or its physical repro
duction by mechanical or other means, is a familiar and
inexpensive form of authentication and serves well for
documents passing between parties that know each other, it
is far from being the most efficient or the more secure
method of authentication. The person relying on the docu
ment often has neither the names of the persons authorized
to sign nor specimen signatures available for comparison.
Even where a specimen of the authorized signature is avail
able for comparison, only an expert may be able to detect
a careful forgery. Where large numbers of documents are
processed, signatures are often not even compared except
for the most important transactions.

65. Various techniques have been developed to authenti
cate electronically transmitted documents. If the proper
procedures are followed, some authentication techniques in
current use for computer-to-computer messages are un
likely to be used successfully by unauthorized persons.
Certain encryption techniques authenticate the source of a
message, and also verify the integrity of the content of the
message. Where such techniques are used, it seems reason
ably certain that messages could not be deciphered by third
parties in a commercially significant period of time. Previ
ous reports prepared by the Secretariat contain a descrip
tion of authentication techniques that may permit the veri
fication of both the integrity of the message and the iden
tity of the sender (see A/CN.9/333, paras. 48 and 54-56).
When considering such authentication methods, it is sub
mitted that attention needs to be paid to the costs involved,
which may vary considerably according to the extent of
computer processing needed to operate them. Such costs
should be weighed against the presumed benefits in choos
ing the appropriate mode of authentication.

66. The extent to which such methods would receive legal
recognition in States where signature is required by law for
a particular document remains a matter of considerable
uncertainty. Where the law has not been interpreted by the
courts so as to consider an electronic form of authentication
as a "signature", it is likely that this uncertainty will be
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overcome only by legislation. A question for consideration
is how far such legislation, when specifically permitting
authentication to be made by EDI, should require evidence
of conformity with an applicable EDI protocol, at least as
a condition of attracting a presumption of authenticity, the
onus of proof being shifted to the party asserting the au
thenticity of the message in cases where the requirements
of the protocol are not satisfied.

E. Formation of contracts

67. The issues of contract formation have been examined
in previous reports (see NCN.9/333, paras. 60-75 and N
CN.9/350, paras. 93-108). The contents of those reports are
summarized below, in paragraphs 70 to 78.

68. In addition, it may be noted that a study entitled "La
formation des contrats par echange de donnees
informatisees" (hereinafter referred to as the TEDIS Study
on the Formation of Contracts) has been recently prepared
for the Commission of the European Communities within
the TEDIS programme. The French original of that study is
expected to be released soon and an English language ver
sion is expected to be published before the end of 1992.
The content of the TEDIS Study on the Formation of Con
tracts was communicated to the Secretariat by the Commis
sion of the European Communities and used for the prepa
ration of the present note.

69. Furthermore, it may be noted that a draft "Computer
Code" prepared by the Norwegian Research Center for
Computers and Law (Oslo) was presented in the context of
a recent meeting of the ICC Working Party on "Legal and
Commercial Aspects of EDI" (see paragraphs 91 and 92
below). The introduction to that document2s states that "the
draft Computer Code should be regarded as standard terms
which may be deviated from by way of contract". How
ever, it must be pointed out that the proposals set out in the
draft "Computer Code" are "adapted to open network solu
tions, where the parties are not involved in a contractual
relationship beforehand". That document was also used for
the preparation of the present note.

1. Consent, offer and acceptance in an EDI context

70. As a matter of principle, the questions of offer and
acceptance may be of particular importance in an EDI
context since EDI creates new opportunities for the auto
mation of the decision-making process (see NCN.9/333,
paras. 60-64). Such automation may increase the possibility
that due to the lack of a direct control by the owners of the
ma~hines, a message will be sent, and a contract will be
formed that does not reflect the actual intent of one or
more p~rties at the time when the contract is formed. Au
tomation also increases the possibility that, where a mes
sage is generated that does not reflect the sender's intent,
the error will remain unperceived both by the sender and
by the receiver until the mistaken contract has been acted

25J. Freese, "EDI and national legislation-Teresa (86)", International
Chamber of Commerce, document No. 460-lOlInt,38 (September 199\).

upon. The consequences of such an error in the generation
of a message might therefore be greater with EDI than with
traditional means of communication.

71. The variety and complexity of national laws as
regards the expression and validity of consent in the
process of contract formation, as well as the possible
revocability of an offer, illustrate the need for parties to
conclude a communication agreement dealing with that
issue prior to the establishment of an EDI relationship. An
example of such a contractual clause is contained in
NCN.9/350, para. 93.

72. The issues of consent, offer and acceptance have been
considered in the above stated TEDIS Study on the Forma
tion of Contracts. That study concludes (see paragraphs
2.3.1.3 and 2.3.1.4) that the use of a computer application
in the contract formation process can raise difficulties as to
the validity of contracts concluded by EDI, particularly
where the contract formation process does not involve any
direct human control and does not require any human con
firmation. The TEDIS Study on the Formation of Contracts
indicates that computers do not benefit from legal recogni
tion as "persons" and thus cannot validly express consent
to enter a legally binding relationship. However, it is also
suggested that a person having (or deemed to have) final
control over the operation of the computer application
might be deemed to have consented to all messages dis
patched by that application.

73. The TEDIS Study on the Formation of Contracts rec
ommends that a uniform law should be prepared for the use
of the member States of the European Communities. As
one of the effects of such a uniform law, no defence against
the validity of contracts formed through EDI could be
based on the means of communication used in the contract
formation process. The TEDIS Study on the Formation of
Contracts also recommends that the requirements of the
law of evidence should be harmonized and that the uniform
law should eliminate the mandatory requirements regarding
the use of written documents and manual signatures. It is
also suggested that the uniform law should contain rules
regarding the issues of communication. It is suggested that
such rules could be modelled on the UNCID Rules, par
ticularly as regards the identification of the sender of a
message and as regards back-up messages. The TEDIS
Study on the Formation of Contracts further recommends
that the person having (or deemed to have) final control
over the operation of the computer system should ?e ~eld

liable for all decisions taken by the computer application.
It is suggested that all consequences of the operation of a
computer system should be borne by the person who took
the risk of operating such a system.

2. Time and place of formation

74. Parties to a contract have a practical interest in know
ing when and where a contract is ~ormed. T~e time when
a contract is formed may determme such Issues as the
moment when the offeror is no longer entitled to withdraw
his offer and the offeree his acceptance; whether legislation
that has come into force during the negotiations is applica
ble; the time of transfer of the title and the passage of the



376 Yearbook of the United Nations Commission on International Trade Law, 1992, Vol. XXIII

risk of loss or damage in the case of the sale of identified
goods; the price, where it is to be determined by market
price at the time of the formation of the contract. The place
where the contract is formed may also be relevant for de
termining the competent court or the applicable law (see AI
CN.9/333, para. 69).

75. When dealing with the issue of time and place of
formation of contracts in the context of EDI relationships,
the parties may in practice have an option between the
dispatch rule and the reception rule, which are the two
solutions most commonly found in legal systems (see AI
CN.9/333, paras. 72-74). It may be recalled that according
to the dispatch rule a contract is formed at the moment
when the declaration of acceptance of an offer is sent by
the offeree to the offeror. According to the reception rule,
a contract is formed at the moment when the acceptance of
the offeree is received by the offeror. That question is one
of the important issues that may generally be settled in a
communication agreement, in the absence of mandatory
provisions of statutory law. As an example of such a con
tractual provision, article 9.2 of the "TEDIS European
Model EDI Agreement" prepared by the Commission <;>f
the European Communities (May 1991) reads as follows:

"Unless otherwise agreed, a contract made by EDI will
be considered to be concluded at the time and the place
where the EDI message constituting the acceptance of an
offer is made available to the information system of the
receiver."26

(Further examples of such contractual provisions are
contained in AlCN.9/350, paras. 99-100.)

76. The TEDIS Study on the Formation of Contracts (see
paragraph 68 above) contains a chapter on the issues of
time and place of formation of contracts. The conclusions
of that study are that the reception rule should be promoted
as particularly suitable for EDI. The TEDIS Study on the
Formation of Contracts also mentions that the reception
rule is in line with article 18(2) of the United Nations Sales
Convention and with national legislation in a number of
European States.

3. General conditions

77. It may be recalled that the main problem regarding
general conditions in a contract is to know to what extent
they can be asserted against the other contracting party (see
NCN.9/333, paras. 65-68). In many countries, the courts
will consider whether it can reasonably be inferred from
the context that the party against whom general conditions
are asserted has had an opportunity to be informed of their
contents or whether it can be assumed that the party has
expressly or implicitly agreed not to oppose all or part of
their application.

78. EDI is not equipped, or even intended, to transmit all
the legal terms of the general conditions that are printed on
the back of purchase orders, acknowledgements and other
paper documents traditionally used by trading partners. A
solution to that difficulty is to incorporate the general con
ditions in the communication agreement concluded be-

2"The final draft of the TEDIS agreement is reproduced in TRADFJ
WP.4/R.784.

tween the trading partners. An example of such a provision
is contained in NCN.9/350, para. 96. However, some
model agreements have expressly excluded coverage of
general conditions, based on the principle expressed in ar
ticle I of the UNCID Rules (see annex) that the inter
change agreement should relate only to the interchange of
data, and not to the substance of the transfer, which might
involve consideration of various underlying commercial or
contractual obligations of the parties.27 In that case, general
conditions may be covered by a master agreement distinct
from the communication agreement, for example a master
supply agreement for the sale of goods.

F. Communication

79. The legal issues of communication have been ad
dressed in the UNCID Rules (see above, paragraphs 23 to
24) and in most communication agreements or user manu
als prepared for potential EDI users.

1. Use of functional acknowledgements

80. Several of the rules and model communication agree
ments recently developed include special provisions en
couraging systematic use of "functional acknowledge
ments" and verification procedures. A functional acknowl
edgement is a device by which the sender of a message can
be almost immediately notified that the message was re
ceived, and received without defects such as omissions or
errors in format or syntax. Acknowledgement of receipt
merely confirms that the original message is in the posses
sion of the receiving party and is not to be confused with
any decision on the part of the receiving party as to agree
ment with the content of the message. Nevertheless, an
acknowledgement of receipt helps to eliminate a number of
problems regarding ambiguities or misunderstandings, as
well as errors in the communication process.

81. Communication agreements often differ concerning
the characteristics of the functional acknowledgement they
require. Furthermore, they differ concerning the conse
quences they attach to the sending of an acknowledgement
or to the failure to acknowledge.28

2. Liability for failure or error in communication

82. A question that is not directly related to the formation
of contracts but that needs to be addressed within the con
tractual framework of an EDI relationship is the determina
tion of which party is to bear the risk of a failure in com
munication of an offer, acceptance or other communication
intended to have legal effect, such as an instruction to re
lease goods to a third party. It may be noted that model
agreements generally address cases both of failure to com-

27For an example of an interchange agreement excluding coverage of
the general conditions, see the "[United Kingdom] EDI Association
standard electronic data interchange agreement", explanatory commen
tary, August 1990.

"See A. H. Boss, "The proliferation of 'Model' interchange agree
ments", text of a presentation made at the Third International Congress
of EDI users.
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municate and of error in communication under the same
provision. Some agreements impose an obligation on the
sender to assure the completeness or accuracy of the data
transmitted. Other agreements impose on the recipient of
the message the obligation to notify the sender if a message
is unintelligible or garbled. Examples of such provisions
are contained in NCN.9/350, paras. 102-103.29

83. Where parties to an EDI relationship communicate
through a third-party service provider such as a value
added network, the contractual arrangements between the
parties cannot bind the third party. Parties can only agree
on the allocation of risks in the event of non-feasance or
malfeasance by the service provider. Within a contractual
framework, the rules applicable to the liability of the net
work operator might be limited to the rules agreed upon by
the operator itself and included in the service contract con
cluded between the operator and its customers. Further
difficulties might arise in the situation where a given com
munication would involve more than one network. In gen
eral, reliance on contractual arrangements regarding liabil
ity issues might result in an unbalanced situation. Although
liability is probably provided for by general provisions of
law, the Working Group may wish to consider that there
exists a need for the preparation of specific statutory rules
on the liability of parties to an EDI relationship.

G. Documents of title and securities

84. A general question concerning documents of title in
an EOI environment is whether negotiability and other
characteristics of documents of title can be accommodated
in an electronic context. A subsidiary question is whether
the issues of documents of title in an electronic context can
be addressed within the framework of a contractual ar
rangement or whether statutory law is needed. In that con
nection, it may be recalled that the legal regime of docu
ments of title must take into account the fact that title and
other proprietary rights may have to be transferred for se
curity purposes and that such rights and security interests
need to be regulated with regard to the legal position of
creditors and other third parties.

85. The specific issues of the negotiable bill of lading are
addressed in the "CMI Rules for Electronic Bill of Lading"
adopted by the International Maritime Committee (CMI) in
1990. The CMI Rules envisage a system administered by
the carrier, which preserves the function of negotiability in
the electronic bill of lading through the use of a secret code
("private key"). Discussions are also taking place within
WP.4 with a view to defming some form of an "electronic
bill of lading".

86. It may be noted that, prior to the CMI Rules, a private
project known as the "Seadocs" system had attempted to
achieve the electronic transfer of rights traditionally ef
fected by transmission of a paper bill of lading. The project
was intended to accommodate the particular needs of bulk
catgo shipping, especially oil. This operated by creating a
central authority, which would hold the bill of lading and
register the various changes in ownership, so that when

'9For other examples, see A. H. Boss (above, note 28).

delivery became due the master of the vessel could, by
reference to that central register, ensure that a bill of lading
was available and that delivery was made to the correct
party.30 It seems that among the reasons that led to the
abandonment of the project was the difficulty to assess the
risk run by the central authority and to. provide appropriate
insurance coverage of the liability possibly incurred by the
central authority in case of malfunction of the system.

87. A project combining features of the Seadocs project,
reliance on the CMI Rules and use of both UNCID and
EOIFACT messages is under consideration by the Baltic
and International Maritime Council (BIMCO). The main
characteristic of the project is that the central register
would be operated by BIMCO itself. As it currently stands,
the project does not clearly state the rules that would gov
ern the liability of BIMCO in case of a malfunction of the
system. It may well be the case that, given the increasing
confidence in the technical reliability of EOI, the probabil
ity of such a malfunction would be considered much
smaller than it would have been only a few years ago. If
this were the case, the above-mentioned risk might possibly
be self-insured by BIMCO members participating in the
system, at least up to a certain limit.

88. The Working Group may wish to consider the useful
ness of elaborating statutory provisions that would enable
parties to transfer, through an agreed upon electronic com
munication system, the title to goods while they are in the
hands of a maritime carrier. Such an electronic transfer of
title would present an alternative to transferring the title to
goods by negotiating a traditional bill of lading. The Work
ing Group may wish to bear in mind that the purpose of an
electronic transfer of title may be to sell the goods or to
establish a security interest in them. An example of an
agreed upon electronic communication system designed for
transferring the title to goods in transit is that envisaged in
the CMI Rules for Electronic Bill of Lading, 1990.

89. Features of an electronic system designed to transfer
the title to goods may be the following. Firstly, there would
be an agreement between the consignor and the carrier that
the carrier will, upon receipt of goods for carriage, estab
lish an electronic record of the information that would
normally be included in a bill of lading if one were issued.
Secondly, the carrier would undertake to notify the person
whom the consignor, Le., the transferor of title, would
identify as the transferee of title that the carrier holds the
goods to the order of that transferee. Thirdly, the parties
would agree that the carrier's notification concerning the
transfer of title will be made only if the transferor and the
transferee are in possession of the secret code that had been
created by the carrier and given to the transferor of title.
Fourthly, the parties would agree that upon effecting a
transfer, the carrier will delete the secret code used to
verify that transfer and will create another secret code; the
new secret code would be given to the transferee, Le., the
current holder of title, in order to enable him to effect a
further transfer of title. Fifthly, the carrier would undertake
to deliver the goods at the place of destination only if the

30See J. Richardson, "Non-negotiable transport documentation", in
Trading with EDI-The legal issues, H. B. Thomsen and B. S. Wheble,
eds. (London, IBC Financial Books, 1989), p. 179.
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goods are claimed by a transferee that identifies itself by
the secret code given to that transferee.

90. A question to be borne in mind in considering any
statutory provisions may be the risks and liabilities placed
upon the parties involved for any failure in completing the
notifications that are necessary for the transfer of title.

IV. POSSIBLE INSTRUMENTS OF
HARMONIZAnON

A. Uniform customs and practice

91. A number of suggestions concerning the possible
preparation of non-mandatory rules on EDI were made in
the context of a recent meeting of the ICC Working Party
on Legal and Commercial Aspects of ED!. One suggestion
was that there might be a need for the preparation of uni
form rules that might possibly take the form of a revision
of the UNCID Rules, with the aim of creating an instru
ment that would eventually acquire a legal value similar to
that ofthe Uniform Customs and Practice for Documentary
Credits (UCP). Another suggestion was that the ICC should
undertake the preparation of contractual standard terminol
ogy ("EDITERMS") drafted along the pattern previously
adopted for the INCOTERMS.

92. However, the general feeling expressed at that meet
ing was that it would be premature to attempt codifying
commercial practice regarding EDI, since EDI was still at
an early stage of its development and that no commonly
admitted practice could, as yet, be identified and recom
mended for general use.

B. Model communication agreement

93. It may be recalled that, under the approach taken in
recent years by EDI users in most countries, solutions to
the legal difficulties raised by the use of EDI have been
sought within contracts. One reason for the development of
the contractual approach originates with a conception ac
cording to which the use of EDI for commercial purposes
is to be envisaged essentially, if not exclusively, in the
context of closed networks, created between a limited
number of individual users or by third-party service provid
ers (see above, paragraphs 35 to 36). A wider conception
of EDI takes into account the possible development of open
networks that would allow EDI users to communicate with
out their having previously adhered to a user group (see
above, paragraphs 31 to 32). However, that wider concep
tion of EDI does not preclude the use of closed networks
and may envisage the development of contractual solutions
to the legal issues of EDI as a first step that can help to
resolve many of the present practical difficulties and to
better understand the questions that will require the prepa
ration of future statutory law (see NCN.9/350, para. 66).

94. A number of public and private bodies have devel
oped models for such contracts and thus determined what
was described as "the proliferation of model interchange
agreements" .31 It may be foreseen that model communica-

31See note 28.

tion agreements developed in the entire world are likely to
provide, after some time, what has been referred to as
"quasi-authoritative sanctioning of electronic trading and
[serve] to reflect and unify, as well as suggest appropriate
customs and practices".32

95. A suggestion contained in earlier documents prepared
by the Secretariat (NCN.9/333 and NCN.9/350) was to
consider the preparation of a model communication agree
ment for worldwide use. The main reason for preparing
such a text was that the existing texts were often incom
plete, incompatible and inappropriate for international use
since they relied to a large extent upon the structures of
local law (see above, paragraphs 3 to 4). As requested by
the Commission, the Working Group is to report to the
Commission at its next session on the desirability and fea
sibility of undertaking the preparation of a standard com
munication agreement (see above, paragraphs 8 to 9).
When discussing the issue, the Working Group may take
into consideration the fact that WP.4 has entrusted its legal
rapporteurs with the task of developing an interchange
agreement to be recommended at the international level for
optional use. According to the programme of work of the
legal rapporteurs, that project should be completed by 1995
(see NCN.9/350, paras. 32-34).

96. In that connection, two different views were ex
pressed at the twenty-fourth session of the Commission
regarding possible options on future work. One view was
that the Commission should only monitor the work carried
out within the United Nations Economic Commission for
Europe and make its decision on future work after review
ing the text that would result from the work of WPA. It
was indicated that such an approach would help to avoid
duplication of work and possible waste of United Nations
resources. Another view was that the Commission would
be a particularly appropriate forum for the preparation of a
model communication agreement for worldwide use since
it involved participation of all legal systems, including
those of developing countries that were already or would
soon be confronted with the issues of ED!. It was also
pointed out that the preparation of a model communication
agreement might serve a useful educational function in that
it would help the Commission to decide what issues re
quired the preparation of statutory law.

C. Statutory provisions

97. While practical solutions to the legal difficulties
raised by the use of EDI are often sought within contracts
(see above, paragraphs 35 to 36), it may be recalled that the
contractual approach to EDI was developed not only be
cause of its intrinsic advantages such as its flexibility, but
also for lack of specific provisions of statutory or case law.
The contractual approach is limited in that it cannot over
come any of the legal obstacles to the use of EDI that
might result from mandatory provisions of applicable statu
tory or case law. In that respect, it is submitted that one
difficulty inherent to the use of communication agreements
results from uncertainty as to the weight that would be
carried by some contractual stipulations in case of litiga-

"See M. S. Baum and H. H. Penitt Jr., Electronic contracting, publish
ing, and EDllaw (New York, Wiley, 1991), p. 104.
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tion. Another limitation to the contractual approach results
from the fact that parties to a contract cannot effectively
regulate the rights and obligations of third parties. At least
for those parties absent from the contractual arrangement,
statutory law based on a model law or an international
convention seems to be needed (see NCN.9/350, para.
107).

98. The Working Group may wish to consider the desir
ability and feasibility of preparing a uniform law with the
aim of eliminating the legal obstacles and uncertainties
discussed above where effective removal of such obstacles
and uncertainties can only be achieved by statutory provi
sions. One purpose of the uniform law would be to enable
potential EDI users to establish a secure EDI relationship
by way of a communication agreement within a closed
network. The second purpose of the uniform law would be
to set forth a basic framework for the development of EDI
outside such a closed network in an open environment,
including a regulation of some of the issues concerning the
situation of third parties. The uniform law might contain
provisions on all or some of the following issues:

Definitions of such terms as: EDI; EDI message; ac
knowledgement of receipt; sender; receiver; receiving
computer; reception date; third-party service provider;
authentication; computer record;

"Writing" (see above, paragraphs 37 to 45);

"Original" (see above, paragraphs 56 to 58);

ANNEX

Admissibility of computer outputs as evidence (see
above, paragraphs 46-55);

Signature and other authentication (see above, para
graphs 61 to 66);

Consent, offer, acceptance and revocability in an EDI
context (see above, paragraphs 70 to 73);

Time and place of formation of contracts (see above,
paragraphs 74 to 76);

Reference to general conditions (see above, paragraphs
77 to 78);

Minimum standard ofcare to be applied by parties commu
nicating through EDI (see above, paragraphs 23 to 24);

Use of functional acknowledgements and confirmation
of contents of EDI messages (see above, paragraphs 80
to 81);

Time within which a receiver should process the data
(see above, paragraphs 23 to 24);

Liability for failure or error in communication (see
above, paragraphs 82 to 83);

Implications of rules of a professional nature, such as the
SWIFf Rules (see above, paragraphs 23 to 24);

Documents of title and security interests (see above,
paragraphs 84 to 90);

Applicable law and dispute resolution (see above, para
graphs 23 to 24).

Uniform Rules of Conduct for Interchange of Trade Data by Teletransmission

[Text of ICC Publication No. 452, pp. 6-11 and 16-19]

Participants in the work of the Joint Committee

Intergovernmental and non-governmental international and na
tional organizations having contributed to the preparation of the
UNCID Rules of Conduct:

United Nations Commission on International Trade Law
(UNCITRAL)

Special Programme on Trade Facilitation of the United Nations
Conference on Trade and Development (UNCTADIFALPRO)

Working Party on Facilitation of International Trade Proce-·
dures on the United Nations Economic Commission for Europe
(UNIECE)

Customs Co-operation Council (CCC)

Organisation for Economic Co-operation and Development
(OECD)

Commission of the European Communities (EC)

International Organization for Standardisation (ISO)

European Insurance Committee (CEA)

European Council of Chemical Industries Federations (CEFIC)

Organization for Data Exchange via Teletransmission in
Europe (ODETTE)

as well as a regional and several national trade facilitation organi
zations (NORDIPRO-the originators of the concept -, FlNPRO,
NCITD, SIMPROFRANCE, SITPRO).

Introductory note

I. The international trade transaction

The UNCID rules are meant to provide a background for users
of EDIFACT (Electronic Data Interchange for Administration,
Commerce and Transport) and other systems of Electronic Trade
Data Interchange, hereafter for short EDI.

Users will have detailed knowledge of the cumbersome proce
dures involved in an international trade transaction, and the deci
sive advantages of electronic interchange. For illustration please
see annex 1 which shows data flows and message functions.
[Annex 1 is not reproduced in this note.]

11. The computer age-iowards paperless trading

It is widely expected that the impact of computerization will be
as great as that of the industrial revolution. Computers are already
providing all sorts of services at rising speed and diminishing
costs. International trade data communication, however, seems to
be a missing link. Yet the need is great. Not only do paper docu
mentation and procedures represent as much as 10 per cent of
goods value; they are slow, insecure, complicated and growing.
The possibilities of cost reduction are in the order of 50 per cent,
to the benefit of not only the main parties, buty everyone in
volved, not least the authorities.
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This is why a major activity of the Trade Facilitation Working
Party of the United Nations Economic Commission for Europe
(ECE), over the last decade and a half, has been the creation of
the tools that would make electronic interchange of data in inter
national trade a secure, effective and cheap alternative.

EDI is the direct transfer of structured business data between
computers by electronic means, i.e. the paperless transfer of busi
ness "documentation". (An illustration of this development is
given in annex 2.) [Annex 2 is not reproduced in this note.]

The past years have seen an explosion of interest in EDI be
tween national and international trade participants. The technol
ogy is available and the momentum is growing. It is estimated
that within five years EDI will be commonplace between majors
in international trade transactions. But EDI cannot operate to any
great extent without a common international standard, and
progress has been made in drawing together different standards.
Three building blocks are required: common data elements
equivalent to the vocabulary; a syntax, which equates to the gram
mar in a normal language; and standard messages which combine
data elements and syntax into a structured business message simi
lar in concept to the paper document. These instruments are being
created in the work coordinated by the ECE.

Alongside these technical developments thought and attention
has also been given to what may be described as the "legal"
aspects of EDI.

IT!. The legal background

Because of its physical characteristics, the traditional paper
document is accepted as evidence. It is durable, and changes or
additions will normally be clearly visible. The electronic docu
ment is quite different. It takes the form of a magnetic medium
whose data content can be changed at any time. Changes or ad
ditions will not appear as such.

The paper and the data communication links are only media for
carrying information, however, and it is possible to establish tech
niques which give electronic data interchange characteristics that
make it equal or superior to paper not only as carrier of informa-
tion, but also as regards the evidential functions. .

Firstly EDI in itself presupposes procedures that make thiS
form of communication more secure. In addition to identification
this technique can also provide for error detection a.nd correction.
Authentication in the sense that the data content is correct can
also be established, and privacy can be secured by several means
built into the system. Finally, authentication, in the sense that the
correct authorized person has issued the message, can also be
secured.

That is why ECE, the United Nations Commission on Interna
tional Trade Law (UNCITRAL) and the Customs Co-operation
Council (CCC) have recommended to Governments and organiza
tions responsible for determining documentary requirements, that
they undertake and update and overhaul of these requirements to
allow for EDI. This will, however, take time. It is also dependent
upon a general acceptance of a high level of security in data
interchange. .

That is why it has been felt desirable to develop a set of mter
nationally accepted rules-UNCID. The first draft was based on
the idea of creating a standard for communication agreements. It
was found, however, that due to the differing requirements of
various user groups this was impracticable. There was on the
other hand general agreement on proposals for uniform rules as a
code of conduct.

IV. UNCID

The International Chamber of Commerce (ICC) agreed to es
tablish a Joint Special Committee with participation from other
interested organizations and user groups to evaluate and formulate
such a set of rules. UNCITRAL, ECE, CCC, the UNCTAD Spe
cial Programme on Trade Facilitation (FALPRO), the Organisa-

tion for Economic Co-operation and Development (OECD), the
International Organization for Standardisation (ISO), the Com
mission of the European Communities, the European Insurance
Committee and the Organization for Data Exchange via
Teletransmission in Europe (ODETTE) were all represented in
this Committee in addition to various Commissions of ICC.

In developing the rules the committee based its work on certain
vital concepts, inter alia, that the rules should:

(a) aim at facilitating the use of EDI through the establish
ment of an agreed code of conduct between parties engaged in
such electronic interchange;

(b) apply only to the interchange of data and not to the sub
stance of trade data messages transmitted;

(c) incorporate the use of ISO and other internationally ac
cepted standards-to avoid confusion;

(d) deal with questions of security, verification and confirma
tion, authentication of the communicating parties, logging and
storage of data;

(e) establish a focal point for interpretation that might en
hance a harmonized international understanding and therefore use
of the code.

Acknowledgement and confirmation illustrate some of the
problems found in developing useful rules. In some systems ac
knowledgement is a mandatory requirement. In others it is taken
as good conduct. In others again the sender has to ask for it.
UNCID opts for this last solution. In certain cases the sender will
also want to know that the content of the transfer has been re
ceived in apparent good order and has been understood. The
sender may then ask for confirmation. This of course touches on
the material content-but only marginally. It should not be con
fused with the concept of legal acceptance-that is another (third)
layer which is wholly outside the UNCID rules.

It was also foreseen that the rules could form part of, or be
referred to, in any Trade Data Interchange Application Protocol
(TDI-AP) or other specific communication agreement.

V. Need for specific communication agreements

User groups may be organized in several ways. But they. all
need some form of communication agreement, although reqUire
ments differ according to the groups in question and to what has
been included in their "users manual" or "application level proto
col", which is an agreement, but of a more technical nature.

Apparently there is a strong need for communication agreemen~s

where EDI is used by defined organizations. It is suggested that thiS
need may be even more important in direct open communication.

Several user groups have stressed that the UNCID rules make
a useful basis for their communication agreements. UNCID,
agreed rules of conduct, give more than a mere starting point.
Defining an accepted level of professional behaviour they also
secure a common approach.

The details and form of communication agreements differ ac
cording to the size and type of the user groups. The agreement
may be included in a protocol or fon:n a separate docu~ent. It
may contain additional rules, e.g. beanng on the substantive ele
ments of the data exchanged, on the underlying agreement and on
the professional approach. It is therefore not practical to formulate
a standard model.

It may be useful, however, to outline certain element.s that
should be considered in addition to UNCID, when formulatmg an
agreement:

(I) There is always a risk that something may g~ wrong
who should carry that risk? Should each party carry itS own or
would it seem possible to link risk to insurance or to the network
operator?

(2) If damage is caused by a party failing to observe the. rules,
what should be the consequences? This is partly a questIOn of
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limitation of liability. It also has a bearing on the situation of third
parties.

(3) Should the rules on risk and liability be covered by rules
on insurance?

(4) Should there be rules on timing, e.g. the time within
which the receivers should process the data etc.?

(5) Should there be rules on secrecy or other rules regarding
the substance of the data exchanged?

(6) Should there be rules of a professional nature-such as
the banking rules contained in SWIFf?

(7) Should there be rules on encryption or other security
measures?

(8) Should there be rules on "signature"?

It would also seem important to have rules on applicable law
and dispute resolution.

Uniform Rules of Conduct (UNCID)

As adopted by the ICC Executive Board at its fifty-first session
(Paris, 22 September 1987)

Article 1-0bjective

These rules aim at facilitating the interchange of trade data
effected by teletransmission, through the establishment of agreed
rules of conduct between parties engaged in such transmission.
Except as otherwise provided in these rules, they do not apply to
the substance of trade data transfers.

Article 2-Definitions

For the purposes of these rules the following expressions used
therein shall have the meaning set out below:

(a) Trade transaction: A specific contract for the purchase and
sale or supply of goods and/or services and/or other performances
between the parties concerned, identified as the transaction to
which a trade data message refers;

(b) Trade data message: Trade data exchanged between par
ties concerned with the conclusion or performance of a trade
transaction;

(c) Trade data transfer (hereinafter referred to as "transfer"):
One or more trade data messages sent together as one unit of
dispatch which includes heading and terminating data;

(d) Trade data interchange application protocol (TDI-AP): An
accepted method for interchange of trade data messages, based on
international standards for the presentation and structuring of
trade data transfers conveyed by teletransmission;

(e) Trade data log: A collection of trade data transfers that
provides a complete historical record of trade data interchanged.

Article 3-Application

These rules are intended to apply to trade data interchange
between parties using a TDI-AP. They may also, as appropriate,
be applied when other methods of trade data interchange by
teletransmission are used.

Article 4-lnterchange standards

The trade data elements, message structure and similar rules
and communication standards used in the interchange should be
those specified in the TDI-AP concerned.

Article 5-Care

(a) Parties applying a TDI-AP should ensure that their trans
fers are correct and complete in form, and secure, according to the
TDI-AP concerned, and should take care to ensure their capability
to receive such transfers.

(b) Intermediaries in transfers should be instructed to ensure
that there is no unauthorized change in transfers required to be
retransmitted and that the data content of such transfers is not
disclosed to any unauthorized person.

Article 6-Messages and transfers

(a) A trade data message may relate to one or more trade
transactions and should contain the appropriate identifier for each
transaction and means of verifying that the message is complete
and correct according to the TDI-AP concerned.

(b) A transfer should identify the sender and the recipient; it
should include means of verifying, either through the technique
used in the transfer itself or by some other manner provided by
the TDI-AP concerned, the formal completeness and authenticity
of the transfer.

Article 7-Acknowledgement of a transfer

(a) The sender of a transfer may stipulate that the recipient
should acknowledge receipt thereof. Acknowledgement may be
made through the teletransmission technique used or by other
means provided through the TDI-AP concerned. A recipient is not
authorized to act on such transfer until he has complied with the
request of the sender.

(b) If the sender has not received the stipulated acknowledge
ment within a reasonable or stipulated time, he should take action
to obtain it. If, despite such action, an acknowledgement is not
received within a further period of reasonable time, the sender
should advise the recipient accordingly by using the same means
as in the first transfer or other means if necessary and, if he does
so, he is authorized to assume that the original transfer has not
been received.

(c) If a transfer received appears not to be in good order,
correct and complete in form, the recipient should inform the
sender thereof as soon as possible.

(d) If the recipient of a transfer understands that it is not
intended for him, he should take reasonable action as soon as
possible to inform the sender and should delete the information
contained in such transfer from his system, apart from the trade
data log.

Article 8-Confirmation of content

(a) The sender of a transfer may request the recipient to ad
vise him whether the content of one or more identified messages
in the transfer appears to be correct in substance, without preju
dice to any subsequent consideration or action that the content
may warrant. A recipient is not authorized to act on such transfer
until he has complied with the request of the sender.

(b) If the sender has not received the requested advice within
a reasonable time, he should take action to obtain it. If, despite
such action, an advice is not received within a further period of
reasonable time, the sender should advise the recipient accord
ingly and, if he does so, he is authorized to assume that the trans
fer has not been accepted as correct in substance.
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Article 9-Protection of trade data

(a) The parties may agree to apply special protection. where
permissible, by encryption or by other means, to some or all data
exchanged between them.

(b) The recipient of a transfer so protected should assure that
at least the same level of protection is applied for any further
transfer.

Article lO-Storage of data

(a) Each party should ensure that a complete trade data log is
maintained of all transfers as they were sent and received, without
any modification.

(b) Such trade data log may be maintained on computer me
dia provided that, if so required, the data can be retrieved and
presented in readable form.

(c) The trade data log referred to in paragraph (a) of this
article should be stored unchanged either for the period of time

required by national law in the country of the party maintaining
such trade data log or for such longer period as may be agreed
between the parties or, in the absence of any requirement of na
tional law or agreement between the parties, for three years.

(d) Each party shall be responsible for making such arrange
ments as may be necessary for the data referred to in paragraph
(b) of this article to be prepared as a correct record of the transfers
as sent and received by that party in accordance with paragraph
(a) of this article.

(e) Each party must see to it that the person responsible for
the data processing system of the party concerned, or such third
party as may be agreed by the parties or required by law, shall,
where so required, certify that the trade data log and any repro
duction made from it is correct.

Article ll-lnterpretation

Queries regarding the correct meaning of the rules should be
referred to the International Chamber of Commerce, Paris.
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INTRODUCTION

1. The General Assembly, in resolution 34/142 of 17
December 1979, requested the Secretary-General to place
before the United Nations Commission on International
Trade Law, at each of its sessions, a report on the legal
activities of international organizations in the field of inter
national trade law, together with recommendations as to the
steps to be taken by the Commission to fulfil its mandate
of coordinating the activities of other organizations in the
field.

2. In response to that resolution, detailed reports on the
current activities of other organizations related to the har
monization and unification of international trade law have
been issued at regular intervals, the last one having been
submitted at the twenty-third session in 1990 (NCN.9/
336). At the twenty-fourth session it was reported that the
Secretariat was engaged in an exercise designed to deter
mine the extent to which multilateral organizations and
bilateral aid agencies were involved in activities whose
objective was that of modernizing commercial law in de
veloping countries (NCN.9/352).

3. The development of international trade law is usually
thought of in terms of the preparation of legal texts govern
ing some aspects of the law of international trade by inter
national organizations such as those whose activities have
been the subject of prior reports. However, the interna
tional community may also affect the development of inter
national trade law when it contributes to the development
of domestic commercial law by, for instance, providing

financial and technical assistance for the enactment of leg
islation to govern certain areas of commercial law. It was
the understanding of the Secretariat that various multilat
eral organizations and bilateral aid agencies had from time
to time assisted developing countries to prepare legislation
in various aspects of commercial law including such mat
ters as maritime law, commercial arbitration, and intellec
tual property. It was further the understanding of the Sec
retariat that projects of that nature had been undertaken at
the request of both individual Governments and groups of
Governments. It was thought that it would be of great value
to all concerned to have a global picture of those activities.
In particular, information was desired on the extent to
which texts of uniform law prepared at the international
level formed the basis for the legal texts prepared under the
auspices of multilateral organizations and bilateral aid
agencies.

4. Prior to and in preparation for the report on current
activities of international organizations related to the har
monization and unification of international trade law to the
twenty-fourth session of the Commission (1991) (NCN.9/
352), the Secretariat requested information from selected
multilateral organizations and bilateral aid agencies on
projects that they might have financed in the last five years
or for which they might have given technical assistance for
the modernization of the law governing an aspect of eco
nomic activity.

5. The details requested of each project included: (1) the
identity of the country in which the project was undertaken
or, if undertaken for a region or regional organization,
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the region, organization and countries directly affected;
(2) date when the project was commenced and, if com
pleted, date of completion; (3) subject area covered by the
project and type of legal text elaborated; (4) nature and
extent of expertise furnished in the execution of the project;
(5) whether a uniform or model legal text adopted at the
international level on part or all of the subject-matter of the
project was (i) incorporated in whole into the project text,
or (ii) used as the basis for the project text, or (Hi) not used
at all in the project text; and (6) whether the law of a
particular State, other than the State where the project was
undertaken, was incorporated in whole or in part into the
project text, or used as the basis for the project text, and the
nature of the changes made if any. The organizations were
further requested to supply the Secretariat with the legal
text where one had been enacted.

6. It was reported to the twenty-fourth session of the
Commission that, while a number of multilateral organiza
tions and bilateral aid agencies that had been solicited for
information replied to the Secretariat, the information re
ceived was inconclusive on the extent to which multilateral
organizations and bilateral aid agencies were involved in
activities whose objective was that of modernizing com
merciallaw in developing countries ( NCN.9/352, para. 5).
After the twenty-fourth session the Secretariat tried again
to collect the same kind of information. However, this time
the Secretariat wrote to all Resident Representatives of the
United Nations Development Programme (UNDP) asking
them whether they had information about any projects for
revision of laws governing economic activities, including
trade and investment, undertaken in recent years with the
financial or technical assistance of outside agencies, in
their respective countries.

I. AREAS IN WHICH ASSISTANCE HAS BEEN
GIVEN BY MULTILATERAL ORGANIZATIONS

AND BILATERAL AID AGENCIES

7. A review of the information contained in the replies
reveals that some multilateral organizations and bilateral
aid agencies are involved in rendering assistance in activi
ties whose objective is that of modernizing commercial law
in developing countries. The assistance rendered typically
takes the form of the provision of experts, as well as fund
ing to be used in the execution of projects. These activities
concentrate on the modernization and development of leg
islation in the following four areas:

1. investment laws

2. intellectual property law

3. maritime legislation

4. laws and regulations in other areas

1. Investment laws

8. Work in relation to investment laws is being carried
out by the United Nations Centre for Transnational Corpo
rations (CTC), the International Bank for Reconstruction
and Development (World Bank) and to a lesser extent the
United Nations Industrial Development Organization

(UNIDO) and UNDP. The thrust of the work typically
encompasses the development of investment codes that are
designed to create a legal framework favourable to domes
tic and foreign investment. The investment codes deal with
such matters as: the provision of the mechanisms for the
establishment of investment centres to be charged with the
implementation of investment laws, in particular with the
responsibility for the promotion, coordination, regulation
and monitoring of local and foreign investments in a given
country; the investment procedures to be followed by in
vestors in establishing their enterprises in the country; and
the provision of incentives and guarantees to be provided
to investors in order to encourage them to invest.

2. Intellectual property law

9. Work in the area of intellectual property law reported to
the Secretariat covers patents, industrial designs, copyright
and trade marks. Work in this area is carried out primarily
by the World Intellectual Property Organization (WIPO),
with some work also being done by the United Nations
Educational and Scientific Organization (UNESCO). WIPO
cooperates, on request, with individual Governments, or
groups of Governments, of developing countries in their
efforts to adopt new national laws and regulations or new
regional treaties or to improve their existing laws and regu
lations in the field of intellectual property. The cooperation
takes various forms, in particular, the preparation of model
provisions, model laws, principles and guidelines which are
designed to serve as the basis for the enactment of national
legislation or regional treaties.

10. Other projects of WIPO concern the creation of gen
eral awareness of the usefulness and importance of intellec
tual property in the process of development, the promotion
of acquisition of technology in developing countries, and
the facilitation of the securing b'y developing countries of
legal protection in other countries for their own inventions
and other creative works. Still other projects of WIPO in
volve giving advice in consultations between members of
staff of the International Bureau of WIPO or consultants
engaged by the International Bureau, on the one hand, and
officials of the Governments concerned, on the other hand.
The International Bureau of WIPO also assists, on request,
Governments of developing countries in designing and
implementing medium-term plans and projects on the
development of intellectual property law in order to build
up, strengthen and improve the effectiveness of intellectual
property laws of those countries in the protection of intel
lectual property rights.

3. Maritime legislation

11. Work on maritime legislation is being carried out by
the United Nations Conference on Trade and Development
(UNCTAD) and often with financial assistance from
UNDP to the countries in which the projects are being
carried out. The work involves the development of modern
maritime codes for the countries involved. In one such
project a country was assisted in drafting a merchant ship
ping act and in another in drafting regulations pertaining to
certification of seafarers and other inland waters naviga-
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tion. In the three countries reported to the Secretariat as
places where such work is being carried out the United
Nations Convention on the Carriage of Goods by Sea, 1978
(Hamburg) was used as a model on the basis of which the
new legislation was drafted. The Secretariat is, however,
aware of other cases not reported to it, where similar work
is being carried out and the International Convention for
the Unification of Certain Rules relating to Bills of Lading
(The Hague Rules, 1924) is being used.

4. Laws and regulations in other areas

12. Work being carried out in other areas includes the
elaboration of legislation in fields such as taxation, insur
ance, customs, procurement and export and import trade.
This work is usually carried out in the context of the gen
eral modernization of the commercial sector of a given
country with a view to facilitating economic growth and
supporting an increased level of private transactions and
investments. A project in one country for instance involved
the elaboration of a procurement law to govern public sec
tor procurement. In another country a project involved the
development of general and special contract conditions to
be included in industrial subcontracting agreements, and in
yet another country a project involved the modernization
and streamlining of the law governing the issuing of trad
ing licences to those wishing to set up business enterprises.
In an additional country, a project involved the moderniza
tion of a country's insurance law. In the projects reported
to the Secretariat the work is being undertaken mostly with
the assistance of UNDP, the World Bank and the United
States International Development Cooperation Agency
(USAID).

11. RECOMMENDAnONS

13. The activities of multilateral organizations and bilat
eral aid agencies can play a significant role in the develop
ment of international trade law. Moreover, their activities
in assisting developing countries to prepare legislation in
various areas of commercial law have implications for the
harmonization of international trade law. In view of this the
Commission may wish to request the Secretariat to con
tinue to monitor the work of these organizations in their
work of assisting developing countries in preparing legisla
tion in various aspects of commercial law and to report
developments in this area to the Commission at a later date.

14. Furthermore, in view of the importance of the ad
equacy of the legal framework to the economic develop
ment of developing countries and of countries that are
moving from a centrally planned to a market economy, the
Commission may wish to consider recommending to those
multilateral organizations and bilateral aid agencies that are
thus far not involved in work concerning the modernization
of commercial law that they consider taking a more active
partin such activities and to consider including such activi
ties in the terms of reference of their work.

15. The Commission may in addition wish to urge that there
should be greater cooperation and consultation between
UNCITRAL and the multilateral organizations and bilateral
aid agencies when those organizations carry out projects de
signed to modernize commercial law in developing countries.
Such cooperation could include the exchange of information
on possible model texts to be used as a basis for the drafting of
legislation in such projects and consultation on the appoint
ment of experts to be recruited to work on such projects.

B. International Chamber of Commerce (ICC) INCOTERMS

(A/CN.9/348) [Original: English]

Document NCN.9/348, which was submitted to the Commission at its twenty-fourth
session but not considered for lack of time (see N46/17, para. 352, Yearbook 1991,
p. 45), was reproduced in Yearbook 1991, pp. 399-434. It was considered by the Com
mission at its twenty-fifth session (see N47/17, paras. 159-161, p. 20 above).
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Status of conventions: note by the Secretariat

(A/CN.9/368) [Original: English]

1. At its thirteenth session the Commission decided that it
would consider, at each of its sessions, the status of
conventions that were the outcome of work carried out
by it.a

2. The present note is submitted pursuant to that decision.
The annex hereto sets forth the state of signatures,
ratifications, accessions and approvals as of 23 April 1992
to the following conventions: Convention on the Limitation
Period in the International Sale of Goods (New York,
1974); Protocol amending the Convention on the Limita
tion Period in the International Sale of Goods (Vienna,
1980); United Nations Convention on the Carriage of
Goods by Sea, 1978 (Hamburg); United Nations Conven
tion on International Bills of Exchange and International
Promissory Notes (New York, 1988); United Nations Con
vention on Contracts for the International Sale of Goods
(Vienna, 1980); United Nations Convention on the Liabil
ity of Operators of Transport Terminals in International
Trade (Vienna, 1991); and Convention on the Recognition

.and Enforcement of Foreign Arbitral Awards (New York,
1958). The latter Convention, which has not emanated
from the work of the Commission, has been included be
cause of the close interest of the Commission in it, particu
larly in connection with the Commission's work in the field

QReport of the United Nations Commission on International Trade Law
on the work of its thirteenth session, Official Records of the General
Assembly, Thirty-fifth Session. Supplement No. 17 (A/35/l7), para. 163.

of international commercial arbitration. In addition, the
annex sets forth those jurisdictions that have enacted legis
lation based on the UNCITRAL Model Law on Interna
tional Commercial Arbitration.

3. Since the most recent report in this series showing the
status of conventions as of 5 June 1991 (NCN.9/353), the
Convention on the Limitation Period in the International
Sale of Goods received two additional accessions (Roma
nia and Uganda), the Protocol amending that Convention
received two additional accessions (Romania and Uganda),
the United Nations Convention on the Carriage of Goods
by Sea, 1978 ("Hamburg Rules") has received one addi
tional accession (Zambia) which will bring the Convention
into force on 1 November 1992; the United Nations Con
vention on Contracts for the International Sale of Goods
has received two additional accessions (Ecuador and
Uganda), the United Nations Convention on the Liability of
Operators of Transport Terminals in International Trade
was signed by another State (France), and the Convention
on the Recognition and Enforcement of Foreign Arbitral
Awards has received two additional accessions (Latvia and
Uganda). Legislation based on the UNCITRAL Model Law
on International Commercial Arbitration has been enacted,
within the United States of America, in addition in Oregon.

4. The names of the States that have ratified or acceded
to the conventions since the preparation of the last report
are in italics.

1. Convention on the Limitation Period in the International Sale of Goods
(New York, 1974)

State

Argentina
Brazil
Bulgaria
Belarus
Costa Rica
Czechoslovakia
Dominican Republic
Egypt
Germany*
Ghana
Guinea
Hungary
Mexico
Mongolia
Nicaragua
Norwayl

Signature

14 June 1974
24 February 1975
14 June 1974
30 August 1974
29 August 1975

5 December 1974

14 June 1974

14 June 1974
13 May 1975
II December 1975

Ratification
Accession
Approval

9 October 1981

26 May 1977
23 December 1977
6 December 1982

7 October 1975
23 January 1991
16 June 1983
21 January 1988

20 March 1980

Entry into force

1 August 1988

1 August 1988
1 August 1988
1 August 1988

1 August 1988
1 August 1991
1 August 1988
1 August 1988

1 August 1988
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Ratification
Accession

State Signature Approval Entry into force

Poland 14 June 1974
Romania 23 April 1992 1 November 1992
Russian Federation** 14 June 1974
Uganda 12 February 1992 1 September 1992
Ukraine 14 June 1974
Yugoslavia 27 November 1978 1 August 1988
Zambia 6 June 1986 1 August 1988

Signatures only: 9; ratifications and accessions: 13*
*The Convention was signed by the former German Democratic Republic on 14 June 1974,

ratified by it on 31 August 1989 and entered into force on 1 March 1990.
**The Russian Federation continues, as from 24 December 1991, the membership of the former

Union of Soviet Socialist Republics (USSR) in the United Nations and maintains, as from that date,
full responsibility for all the rights and obligations of the USSR under the Charter of the United
Nations and multilateral treaties deposited with the Secretary-General.

Declarations and reservations

lUpon signature Norway declared, and confirmed upon ratification, that in accordance with
article 34 the Convention would not govern contracts of sale where the seller and the buyer both
had their relevant places of business within the territories of the Nordic States (Le. Norway,
Denmark, Finland, Iceland and Sweden).

2. Protocol amending the Convention on the Limitation Period
in the International Sale of Goods (Vienna, 1980)

State Accession Entry into force

Argentina 19 July 1983 1 August 1988
Czechoslovakia l 5 March 1990 1 October 1990
Egypt 6 December 1982 1 August 1988
Germany*
Guinea 23 January 1991 1 August 1991
Hungary 16 June 1983 1 August 1988
Mexico 21 January 1988 1 August 1988
Romania 23 April 1992 1 November 1992
Uganda 12 February 1992 1 September 1992
Zambia 6 June 1986 1 August 1988

In accordance with articles XI and XIV of the Protocol, the Contracting States to the Protocol
are considered to be Contracting Parties to the Convention on the Limitation Period in the Inter
national Sale of Goods as amended by the Protocol in relation to one another and Contracting
Parties to the Convention, unamended, in relation to any Contracting Party to the Convention not
yet a Contracting Party to this Protocol.

*The Protocol was acceded to by the former German Democratic Republic on 31 August 1989
and entered into force on 1 March 1990.

Declarations and reservations

IUpon accession, Czechoslovakia declared that, pursuant to article XII, it did not consider itself
bound by article I.

3. United Nations Convention on the Carriage of Goods by Sea, 1978 (Hamburg)

State

Austria
Barbados
Botswana

Signature

30 April 1979

Ratification
Accession

2 February 1981
16 February 1988

Entry into force

1 November 1992
1 November 1992
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Ratification
State Signature Accession Entry into force

Brazil 31 March 1978
Burkina Faso 14 August 1989 1 November 1992
Chile 31 March 1978 9 July 1982 1 November 1992
Czechoslovakia l 6 March 1979
Denmark 18 April 1979
Ecuador 31 March 1978
Egypt 31 March 1978 23 April 1979 1 November 1992
Finland 18 April 1979
France 18 April 1979
Germany 31 March 1978
Ghana 31 March 1978
Guinea 23 January 1991 1 November 1992
Holy See 31 March 1978
Hungary 23 April 1979 5 July 1984 1 November 1992
Kenya 31 July 1989 1 November 1992
Lebanon 4 April 1983 1 November 1992
Lesotho 26 October 1989 1 November 1992
Madagascar 31 March 1978
Malawi 18 March 1991 1 November 1992
Mexico 31 March 1978
Morocco 12 June 1981 1 November 1992
Nigeria 7 November 1988 1 November 1992
Norway 18 April 1979
Pakistan 8 March 1979
Panama 31 March 1978
Philippines 14 June 1978
Portugal 31 March 1978
Romania 7 January 1982 1 November 1992
Senegal 31 March 1978 17 March 1986 1 November 1992
Sierra Leone 15 August 1978 7 October 1988 1 November 1992
Singapore 31 March 1978
Sweden 18 April 1979
Tunisia 15 September 1980 1 November 1992
Uganda 6 July 1979 I November 1992
United Rep. of Tanzania 24 July 1979 I November 1992
United States of America 30 April 1979
Venezuela 31 March 1978
Zaire 19 April 1979
Zambia 7 October 1991 1 November 1992

Signatures only: 22; ratifications and accessions: 20

Declarations and reservations

IUpOn signing the Convention Czechoslovakia declared in accordance with article 26 a formula
for converting the amounts of liability referred to in paragraph 2 of that article into the Czecho
slovak currency and the amount of the limits of liability to be applied in the territory of Czecho
slovakia as expressed in the Czechoslovak currency.

4. United Nations Convention on Contracts for the International Sale of Goods
(Vienna, 1980)

State

Argentina l

Australia
Austria
Bulgaria
Belarus l

Canada8,9

ChileI
China2

Czechoslovakia3

Signature

11 April 1980

11 April 1980
30 September 1981

1 September 1981

Ratification
Accession
Approval
Acceptance

19 July 1983
17 March 1988
29 December 1987
9 July 1990
9 October 1989

23 April 1991
7 February 1990

11 December 1986
5 March 1990

Entry into force

1 January 1988
1 April 1989
1 January 1989
1 August 1991
1 November 1990
1 May 1992
1 March 1991
1 January 1988
1 April 1991
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Ratification
Accession
Approval

State Signature Acceptance Entry into force

Den.mark" 5 26 May 1981 14 February 1989 1 March 1990
Ecuador 27 January 1992 1 February 1993
Egypt 6 December 1982 1 January 1988
Finland4. 5 26 May 1981 15 December 1987 1 January 1989
France 27 August 1981 6 August 1982 1 January 1988
Germany*·7 26 May 1981 21 December 1989 1 January 1991
Ghana 11 April 1980
Guinea 23 January 1991 1 February 1992
Hungaryl.6 11 April 1980 16 June 1983 1 January 1988
Iraq 5 March 1990 1 April 1991
Italy 30 September 1981 11 December 1986 1 January 1988
Lesotho 18 June 1981 18 June 1981 1 January 1988
Mexico 29 December 1987 1 January 1989
Netherlands 29 May 1981 13 December 1990 1 January 1992
Norway4.5 26 May 1981 20 July 1988 1 August 1989
Poland 28 September 1981
Romania 22 May 1991 1 June 1992
Russian Federation**' I 16 August 1990 1 September 1991
Singapore 11 April 1980
Spain 24 July 1990 1 August 1991
Sweden4. 5 26 May 1981 15 December 1987 1 January 1989
Switzerland 21 February 1990 1 March 1991
Syrian Arab Republic 19 October 1982 1 January 1988
Uganda 12 February 1992 1 March 1993
United States of

America3 31 August 1981 11 December 1986 1 January 1988
Venezuela 28 September 1981
Ukraine! 3 January 1990 1 February 1991
Yugoslavia 11 April 1980 27 March 1985 1 January 1988
Zambia 6 June 1986 I January 1988

Signatures only: 4; ratifications, accessions, approvals and acceptances: 34
*The Convention was signed by theformer German Democratic Republic on 13 August 1981,

ratified on 23 February 1989 and entered into force on I March 1990.

**The Russian Federation continues, as from 24 December 1991, the membership of the former
Union of Soviet Socialist RepUblics (USSR) in the United Nations and maintains, as from that date,
full responsibility for all the rights and obligations of the USSR under the Charter of the United
Nations and multilateral treaties deposited with the Secretary-General.

Declarations and reservations

lUpon ratifying the Convention the Governments of Argentina, Belarus, Chile, Hungary, Russian
Federation and Ukraine stated, in accordance with articles 12 and 96 of the Convention, that any
provision of article 11, article 29 or part two of the Convention that allows a contract of sale or
its modification or termination by agreement or any offer, acceptance or other indication of inten
tion to be made in any form other than in writing, would not apply where any party had its place
of business in their respective States.

2Upon approving the Convention the Government of China declared that it did not consider itself
bound by subparagraph (b) of paragraph 1 of article 1 and article 11 as well as the provisions in
the Convention relating to the content of article 11.

3Upon ratifying the Convention the Governments of Czechoslovakia and of the United States of
America declared that they would not be bound by paragraph (1)(b) of article 1.

4Upon ratifying the Convention the Governments of Denmark, Finland, Norway and Sweden
declared in accordance with article 92(1) that they would not be bound by part two of the Con
vention (Formation of the contract).

5Upon ratifying the Convention the Governments of Denmark, Finland, Norway and Sweden de
clared, pursuant to article 94(1) and 94(2), that the Convention would not apply to contracts of sale
where the parties have their places of business in Denmark, Finland, Sweden, Iceland or Norway.

6Upon ratifying the Convention the Government of Hungary declared that it considered the
General Conditions of Delivery of Goods between Organizations of the Member Countries of the
Council for Mutual Economic Assistance to be subject to the provisions of article 90 of the
Convention.



Part Two. Studies and reports on specific subjects

7Upon ratifying the Convention the Government of Germany declared that it would not apply
article 1(l)(b) in respect of any state that had made a declaration that that state would not apply
article I(l)(b).

8Upon accession the Government of Canada declared. in accordance with article 93 of the
Convention, that the Convention will extend to Alberta, British Columbia, Manitoba, New Bruns
wick, Newfoundland, Nova Scotia, Ontario, Prince Edward Island and the Northwest Territories.

9Upon accession the Government of Canada declared, in accordance with article 95 of the
Convention, that with respect to British Columbia, it will not be bound by article l(l)(b) of the
Convention.

5. United Nations Convention on International Bills of Exchange
and International Promissory Notes (New York, 1988)

391

State

Canada
Guinea
Russian Federation*
United States of America

Signature

7 December 1989

30 June 1990
29 June 1990

Ratification
Accession

23 January 1991

Entry into force

Signatures only: 3; ratifications and accessions:
Ratifications and accessions .necessary to bring the Convention into force: 10

*The Russian Federation continues, as from 24 December 1991, the membership of the former
Union of Soviet Socialist Republics (USSR) in the United Nations and maintains, as from that date,
full responsibility for all the rights and obligations of the USSR under the Charter of the United
Nations and multilateral treaties deposited with the Secretary-General.

6. United Nations Convention on the Liability of Operators of Transport
Terminals in International Trade (Vienna, 1991)

State

France
Mexico
Philippines
Spain

Signature

15 October 1991
19 April 1991
19 April 1991
19 April 1991

Ratification
Accession Entry into force

Signatures only: 4
Ratifications and accessions necessary to bring the Convention into force: 5

7. UNCITRAL Model Law on International Commercial Arbitration (1985)

Legislation based on the UNCITRAL Model Law on International Commercial Arbitration has
been enacted in Australia, Bulgaria, Canada (by the Federal Parliament and by the Legislatures of
all Provinces and Territories), Cyprus, Hong Kong, Nigeria, Scotland and, within the United States
of America, California, Connecticut, Oregon and Texas.

8. Convention on the Recognition and Enforcement of Foreign Arbitral Awards
(New York, 1958)

State

Algerial.2

Antigua and Barbudal. 2

Argentinal, 2, 7
Australia
Austria
Bahrain!,2
Belgium l

Benin
Botswanal,2

Signature

26 August 1958

10 June 1958

Ratification
Accession

7 February 1989
2 February 1989

14 March 1989
26 March 1975
2 May 1961
6 April 1988

18 August 1975
16 May 1974

20 December 1971
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State
Ratification

Signature Accession

Bulgarial,3 17 December 1958 10 October 1961
Burkina Faso 23 March 1987
Belarusl ,3 29 December 1958 15 November 1960
Cambodia 5 January 1960
Cameroon 19 February 1988
Canada4 12 May 1986
Central African Republicl. 2 15 October 1962
Chile 4 September 1975
China l,2 22 January 1987
Colombia 25 September 1979
Costa Rica 10 June 1958 26 October 1987
Cote d'Ivoire 1 February 1991
Cuba!' 2, 3 30 December 1974
Cyprus!' 2 29 December 1980
CzechoslovakiaI, 3 3 October 1958 10 July 1959
Denmark!' 2 22 December 1972
Djibouti 14 June 1983
Dominica 28 October 1988
Ecuadorl. 2 17 December 1958 3 January 1962
Egypt 9 March 1959
El Salvador 10 June 1958
Finland 29 December 1958 19 January 1962
France! 25 November 1958 26 June 1959
Germany*,1 10 June 1958 30 June 1961
Ghana 9 April 1968
Greece!' 2 16 July 1962
Guatemala I, 2 21 March 1984

Guinea 23 January 1991

Haiti 5 December 1983
Holy Seel,2 14 May 1975

Hungary!' 2 5 March 1962

India!' 2 10 June 1958 13 July 1960

Indonesia!' 2 7 October 1981

Ireland' 12 May 1981

Israel 10 June 1958 5 January 1959

Italy 31 January 1969

Japan1 20 June 1961

Jordan 10 June 1958 15 November 1979

Kenya' 10 February 1989

Kuwait' 28 April 1978

Latvia 14 April 1992

Lesotho 13 June 1989

Luxembourg l 11 November 1958 9 September 1983

Madagascarl ,2 16 July 1962

Malaysial,2
5 November 1985

Mexico 14 April 1971

Monacol ,2 31 December 1958 2 June 1982

Morocco! 12 February 1959

Netherlands1 10 June 1958 24 April 1964

New Zealandl 6 January 1983

Niger 14 October 1964

Nigerial ,2
17 March 1970

Norwayl,5 14 March 1961

Pakistan 30 December 1958

Panama 10 October 1984

Peru
7 July 1988

Philippines" 2 10 June 1958 6 July 1967

Polandl ,2 10 June 1958 3 October 1961

Republic of Korea
,
,2

8 February 1973

Romania" 2, 3
13 September 1961

Russian Federation**' 1,3 29 December 1958 24 August 1960

San Marino 17 May 1979

Singapore!
21 August 1986

South Africa
3 May 1976

Spain
12 May 1977

Sri Lanka 30 December 1958 9 April 1962

Sweden 23 December 1958 28 January 1972

Switzerland! 29 December 1958 I June 1965
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Signature
Ratification
Accession
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Syrian Arab Republic
Thailand
Trinidad and Tobago1, 2
Tunisia l ,2
Uganda I

Ukrainel,3
United Kingdom of Great Britain

and Northern Ireland1
United Republic of Tanzania l

United States of America1, 2
Uruguay
Yugoslavial, 2, 6

29 December 1958

9 March 1959
21 December 1959
14 February 1966

17 July 1967
12 February 1992
10 October 1960

24 September 1975
13 October 1964
30 September 1970
30 March 1983
26 February 1982

Signatures only: 2; ratifications and accessions: 86

*The Convention was acceded to by the former German Democratic Republic on 20 February
1975 with reservations 1,2 and 3,

**The Russian Federation continues, as from 24 December 1991, the membership of the former
Union of Soviet Socialist Republics (USSR) in the United Nations and maintains, as from that date,
full responsibility for all the rights and obligations of the USSR under the Charter of the United
Nations and multilateral treaties deposited with the Secretary-General.

Declarations and reservations

(Excludes territorial declarations and certain other reservations
and declarations of a political nature)

IState will apply the Convention to recognition and enforcement of awards made in the territory
of another Contracting State,

2State will apply the Convention only to differences arising out of legal relationships whether
contractual or not which are considered as commercial under the national law.

3With regard to awards made in the territory of non-contracting States, State will apply the
Convention only to the extent to which these States grant reciprocal treatment.

4The Government of Canada has declared that Canada will apply the Convention only to differ
ences arising out of legal relationships, whether contractual or not, which are considered as com
mercial under the laws of Canada, except in the case of the Province of Quebec where the law does
not provide for such limitation,

5State will not apply the Convention to differences where the subject-matter of the proceedings
is immovable property situated in the State, or a right in or to such property,

6State will apply the Convention only to those arbitral awards which were adopted after the
coming of the Convention into effect.

7The present Convention should be construed in accordance with the principles and rules of the
National Constitution in force or with those resulting from reforms mandated by the Constitution.
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Training and assistance: note by the Secretariat

(A/CN.9/363) [Original: English]
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INTRODUCTION

1. At the twentieth session of the Commission (1987), it
was decided that increased emphasis should be given both
to training and assistance and to the promotion of the legal
texts prepared by the Commission, especially in developing
countries. It was recognized that the holding of seminars
and symposia in developing countries would make those
countries conscious of UNCITRAL legal texts and thereby
promote and inspire the adoption of the texts. Accordingly,
it was noted that "training and assistance was an important
activity of the Commission and should be given a higher
priority than it had in the past".1

2. Pursuant to that decision of the Commission, the sec
retariat has endeavoured to devise a more extensive pro
gramme of training and assistance than had been previ
ously carried out. The programme is designed primarily to
acquaint lawyers, government officials and scholars, par
ticularly from developing countries, with the work of
UNCITRAL and with the legal texts that have emanated
from its work and to promote the adoption and use of those
texts. This note sets out activities of the secretariat subse
quent to the twenty-fourth session of the Commission
(1991) and discusses possible future activities.

IReport of the United Nations Commission on International Trade Law
on the work of its twentieth session. Official Records of the General
Assembly, Forty-second Session, Supplement No. 17 (A/42/17), para. 335.

I. INTERNATIONAL, REGIONAL AND
NATIONAL SEMINARS

A. Regional seminar on international trade law in Fiji
(Suva, 21-25 October 1991)

3. As announced to the twenty-fourth session of the Com
mission (1991),2 a regional seminar on international trade
law, organized jointly with the South Pacific Forum secre
tariat, was held at the Forum secretariat headquarters in
Suva, Fiji.

4. In November 1990, the Forum Regional Security Com
mittee of the South Pacific Forum, a regional organization
with a membership of 15 States, had decided that a seminar
on international trade law would be an important event for
the region and endorsed the plan to hold the Forum Secre
tariat/UNCITRAL Seminar on International Trade Law.

5. Sixteen participants, who were mainly senior govern
ment officials and therefore well placed in their respective
countries to influence decisions relating to acceptance of
UNCITRAL legal texts, attended the seminar. They were
from the following member States of the South Pacific

'Report of the United Nations Commission on International Trade Law
on the work of its twenty-fourth session, Official Records of the General
Assembly, Forty-sixth Session, Supplement No. 17 (A/46/17), para. 338.
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Forum: Australia, Cook Islands, Fiji, Kiribati, Micronesia
(Federated States ot), Nauru, Papua New Guinea, Solomon
Islands, Tonga, Tuvalu and Vanuatu.

6. The Forum secretariat provided the facilities necessary
for the holding of the seminar, which was financed by a
grant of the Government of Australia and by funds of the
UNCITRAL Trust Fund for Symposia. Australia further
supported the seminar by providing two lecturers; the other
lecturers were a Canadian consultant, a lawyer from the
region and two members of the secretariat of the Commis
sion.

7. The seminar covered international sale of goods, inter
national transport and storage of goods, international dis
pute settlement and international payments. The following
legal texts were presented for examination and discussion:
UNCITRAL Model Law on International Commercial Ar
bitration (1985); Convention on the Recognition and En
forcement of Foreign Arbitral Awards (New York, 1958);
United Nations Convention on the Carriage of Goods by
Sea, 1978 (Hamburg); United Nations Convention on the
Liability of Operators of Transport Terminals in Interna
tional Trade (Vienna, 1991); United Nations Convention
on Contracts for the International Sale of Goods (Vienna,
1980); Convention on the Limitation Period in the Interna
tional Sale of Goods (New York, 1974) as amended by the
1980 Protocol; and United Nations Convention on Interna
tional Bills of Exchange and International Promissory
Notes (New York, 1988). In addition, the UNCITRAL
Legal Guide on Drawing Up International Contracts for the
Construction of Industrial Works and the current work on
a legal guide on international countertrade transactions, a
model law on procurement, and a uniform law on guaran
tees and stand-by letters of credit were presented for dis
cussion.

8. During the discussions that followed the lectures, it was
widely recognized that the existing legislation of most of the
Forum States might well be inadequate to meet present day
requirements. Accordingly, the following suggestions were
made: (i) that all participants should make appropriate rec
ommendations and reports to their respective Governments;
and (ii) that the conclusions and observations of the seminar
should be reported to the Forum Regional Security Commit
tee and to the Forum Officials Committee for their consid
eration of further regional initiatives. Such further initiatives
might focus on the desirability of regional uniformity in
trade law and on technical assistance in further evaluating
the relation between existing national laws and prevailing
laws and practices in international trade. As regards interna
tional dispute settlement, it was suggested that the Forum
States might wish to consider providing a legal climate for
arbitrations in their region so as to reduce the need for hav
ing their disputes settled in possibly distant jurisdictions
outside the region. For that reason the Forum States should
adhere to the 1958 New York Convention, enact legislation
based on the UNCITRAL Model Law, and consider the es
tablishment of a regional arbitration centre ("Pacific Arbi
tration Forum") that would use as its institutional rules the
UNCITRAL Arbitration Rules.

9. The UNCITRAL secretariat has remained in close con
tact with the Forum Secretariat and with participants from

the seminar in an effort to maintain the interest generated
towards adoption of the texts that have emanated from the
work of the Commission.

B. National seminar on international commercial
arbitration in Mexico

(Mexico City, 20-21 February 1992)

10. A seminar on international commercial arbitration
was held in Mexico City from 20 to 21 February 1992. The
seminar was jointly organized by the Mexican Ministry of
External Relations and the secretariat of the Commission.
Lectures were given by four Mexican experts, a consultant
and a member of the secretariat on various legal texts, in
cluding the UNCITRAL Model Arbitration Law and the
UNCITRAL Arbitration Rules, and on various issues of
international arbitration practice. The seminar was attended
by about 80 ministry officials, practitioners and teachers of
law.

c.. Other seminars and courses

11. Members of the UNCITRAL secretariat have partici
pated as speakers in the following seminars and courses
where UNCITRAL legal texts were presented for examina
tion and discussion: United Nations-UNITAR Fellowship
Programme on International Law (The Hague, 5-9 August
1991), Arbitration Seminar (Sydney, 18 October 1991),
Annual Australian Seminar on International Trade Law
(Canberra, 18 and 19 October 1991), and Seminar on Ar
bitration (Dhahran, 18 and 19 November 1991).

n. POSSIBLE FUTURE ACTIVITIES

12. The secretariat expects to intensify even further its
efforts to organize or co-sponsor seminars and symposia on
international trade law, especially for developing countries.

A. Fifth UNCITRAL Symposium

13. As announced to the twenty-fourth session of the
Commission (N46/17, para. 337), in view of the interest
shown in the fourth UNCITRAL Symposium and of the
advantages of holding symposia in connection with the
sessions of the Commission when they are held at the lo
cation of the Commission's secretariat at Vienna, it is in
tended to organize the fifth UNCITRAL Symposium on
International Trade Law on the occasion of the twenty
sixth session of the Commission, in 1993.

B. Tentative plans for seminars

14. The secretariat has received requests for holding
seminars from various States in Africa, Asia and Latin
America. Tentative plans have been made for organizing in
November 1992 a series of national seminars in Indonesia,
the Philippines and, possibly, Malaysia and Thailand. If
sufficient funds were available, another such series might
next be organized in some countries of Latin America.
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Ill. TECHNICAL ASSISTANCE

15. The awareness of the UNCITRAL legal texts among
many countries, in particular developing countries, is cou
pled with increasing requests for technical assistance from
individual Governments or regional organizations. The sec
retariat has been requested on a number of occasions to
consult with individual countries during their consideration
of one of the UNCITRAL texts. This has normally con
sisted of comments in writing on reports and draft legisla
tion, preparation of "accession kits" or a comparison of the
UNCITRAL legal text with the existing law of a given
country and a discussion of its advantages and disadvan
tages in comparison to the existing law. Requests from
regional organizations range from review of laws of mem
ber States with a view to harmonization and possible uni
fication to provision of a consultant.

IV. INTERNSHIP PROGRAMME

16. The internship programme is designed to enable per
sons who have recently obtained a law degree, or who have
nearly completed their work towards such a degree, the
opportunity to serve as interns in the International Trade
Law Branch. Interns are assigned specific tasks in connec
tion with projects being worked on by the secretariat. Per
sons participating in the programme are able to become
familiar with the work of UNCITRAL and to increase their
knowledge of specific areas in the field of international
trade law. In addition, the secretariat occasionally accom
modates scholars and legal practitioners for a limited pe
riod of time. Unfortunately, no funds are available to the
secretariat to assist the interns to cover their travel and
other expenses. The interns are often sponsored by an or
ganization, university or a government agency, or they
meet their expenses from their own means. During the past
year the secretariat has received three interns.

V. FINANCIAL AND ADMINISTRATIVE
CONSIDERATIONS

17. The programme of training and assistance, in particu
lar the holding of regional or national seminars, depends on
the continued availability of sufficient financial resources.
No funds for the travel expenses of participants or lecturers
are provided for in the regular budget. As a result expenses
have to be met by voluntary contributions to the
UNCITRAL Trust Fund for Symposia.

18. Of particular value have been the contributions made
to the UNCITRAL Trust Fund for Symposia on a multi
year basis, because they have permitted the secretariat to
plan and finance the programme without the need to solicit
funds from potential donors for each individual activity.
Such contributions have been received from Canada and
Finland. In addition, the annual contribution from
Switzerland has been used for the seminar programme.
Other financial contributions were made by Australia and
France. As announced to the twenty-fourth session of
the Commission, Australia also made a specific contribu
tion to the seminar held in Fiji in October 1991 (N46/17,
para. 338).

19. The Commission may wish to express its appreciation
to those States and organizations that have contributed to
the Commission's programme of training and assistance by
providing funds or staff or by hosting seminars. The Com
mission may also wish to request the secretariat to continue
its efforts to secure the financial, personnel and administra
tive support necessary to place the programme on a firm
and continuing basis. Finally, the Commission may wish to
appeal to all States to consider making contributions to the
UNCITRAL Trust Fund for Symposia so as to enable the
secretariat to meet the increasing demands in developing
countries for training and assistance.



IX. UNITED NATIONS DECADE OF INTERNATIONAL LAW

UNCITRAL Congress under the theme
"Uniform commercial law in the twenty-first century"

(New York, 18-22 May 1992)

1. During the third week of the Commission's twenty
fifth session in New York (4-22 May 1992) the
UNCITRAL secretariat organized a Congress under the
theme "Uniform commercial law in the twenty-first cen
tury". The Congress, which formed a part of the twenty
fifth session of the Commission, was designed as the Com
mission's contribution to the activities of the United Na
tions Decade of International Law.

2. Participants at the Congress were invited to consider
the accomplishments achieved in the progressive unifica
tion and harmonization of international trade law during
the past 25 years and the needs that can be foreseen for the
next 25 years. Over 60 speakers from different regions and
legal systems presented a panoramic view of developments
in major areas of international commercial law.

3. The Congress was practice-oriented in providing to
practising lawyers, corporate counsel, ministry officials,
judges, arbitrators, teachers of law and other users of uni
form legal texts:

(a) Up-to-date information and practical guidance con
cerning principal legal texts of universal relevance;

(b) An opportunity to express their opinion on the cur
rent state of the unification of the laws and rules governing
world commerce;

(c) A forum in which to voice their practical needs as
a basis for future work by the Commission and other for
mulating agencies.

4. The general topic of the first day (Monday, 18 May)
was the "Process and value of the unification of commer
cial law (lessons for the future drawn from the past
25 years)". Mr. Jose Maria Abascal Zamora of Mexico,
Chairman of the twenty-fifth session of the Commission
served as the Chairperson of the morning session. Mr.
Boutros Boutros-Ghali, Secretary-General, United Nations,
delivered the opening address. Further to a minute of si
lence in memory of Clive M. Schmitthof, Mr. Aron
Broches, former Vice-President and General Counsel of the
World Bank, Washington, D.C., and Ambassador Andre
Erdos, Permanent Representative of Hungary, spoke on
"The birth of UNCITRAL". Mr. John O. Honnold, Profes
sor, University of Pennsylvania, Philadelphia (Secretary of
UNCITRAL 1969-1974), continued with "The goals of
unification". He was followed by Mr. Willem C. Vis, Pro
fessor, Pace University, White Plains (Secretary of
UNCITRAL 1974-1980), who spoke on "The process of
preparing universally acceptable uniform legal rules". After

1991); Malcolm Evans, Secretary-General, International
Institute for the Unification of Private Law (UNIDROIT),
Rome; Michel Pelichet, Deputy Secretary-General, The
Hague Conference on Private International Law, The
Hague; and Mrs. Dominique Hascher, Secretary, Commis
sion on International Arbitration, International Chamber of
Commerce, Paris, spoke on "Methods of improved coordi
nation between formulating agencies". Thereafter, the floor
was opened for discussion.

5. Work resumed in the afternoon under the chairman
ship of Mr. Rafael Eyzaguirre, Professor and Attorney,
Santiago. The first topic of the afternoon session was
"Various techniques of unification". It was first addressed
by Mr. Sergej Lebedev, Professor, Moscow, who spoke on
"Legislative means of unification", and then by Mr.
Joachim Bonell, Professor, University "La Sapienza",
Rome, who spoke on "Non-legislative means of harmoni
zation". The next topic of that session was "Application
and interpretation of uniform legal texts". It was first ad
dressed by Mr. Zhang Yuqing, Department of Treaties and
Law, Ministry of Foreign Economic Relations and Trade,
Beijing, who spoke on "Travaux preparatoires, case col
lections, commentaries and other aids in interpretation",
then by Mr. Howard H. Holtzmann, Judge, Iran-United
States Claims Tribunal, The Hague, who spoke on "The
cook who eats his own soup: experiences of a judge apply
ing a legal text co-drafted by him", and finally by Mr.
Louis Sohn, Professor, George Washington University,
Washington, D.C., who spoke on "Proposals for an interna
tional tribunal to interpret uniform legal texts". After a
short break representatives of the following regional or
ganizations spoke on the "Value of universal unification
for regional integration and development": Asian-African
Legal Consultative Committee, Organization of American
States, Preferential Trade Area for Eastern and Southern
African States and European Economic Community. The
work of the day was concluded with open discussion on
that topic.

6. The general topic of the the second day (Tuesday, 19
May) was "From goods to services". The morning session
focused on "Sale of goods" and the chairperson was Mr.
Sergej Lebedev, Professor, Moscow. The first speaker, Mr.
S. Kofi Date-Bah; Commonwealth Secretariat, London,
spoke on "The United Nations Sales Convention: an over
view and consideration of some practical issues relating to
it". He was followed by Mr. Jan Ramberg, Professor,
Stockholm University, who spoke on "Novel features of
the ICC INCOTERMS 1990". The programme continued
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of existing uniform legal texts and suggest topics for future
work by UNCITRAL or other fornlulating agencies. The
following speakers took the floor: Messrs. Hans van
Houtte, Professor and Attorney, Brussels, Subcommittee
International Sales, International Bar Association; Burg
hard Piltz, Attorney, Giitersloh, Union Internationale des
Avocats; Rafael Eyzaguirre, Professor and Attorney, San
tiago, President, Inter-American Commercial Arbitration
Commission, Inter-American Bar Association; Michael L.
Sher, Attorney, New York, the Association of the Bar of
the City of New York; and Mrs. Helen Hartnell, Professor,
Tulane University, New Orleans, Section on International
Law and Practice, American Bar Association. After a short
break the floor was opened for discussion.

7. The afternoon session focused on "Supply of services"
and it was chaired by Mr. Joko-Smart, Professor and Attor
ney, Freetown, Sierra Leone. The first speaker was Mr.
Roy Goode, Professor, St. John's College, Oxford, who
spoke on "Practical questions relating to the UNIDROIT
Leasing Convention (1988)". He was followed by Mr.
James B. Myers, Attorney, Boston, who spoke on "The
UNCITRAL Legal Guide on Industrial Works and the new
FIDIC conditions". "Voices of international practice" fol
lowed with Messrs. Robert Nicholson, Judge, Perth, The
Law Association for Asia and the Pacific (LAWASIA);
Richard Lutringer, Attorney, New York, President, Ameri
can Foreign Law Association; Jose Ignacio Cruz, Attorney,
New York, Mexican Bar Association; Edward V. Lahey,
Vice-President and General Counsel, Pepsico Inc.,
Westchester-Fairfield Corporate Counsel Association; and
Christopher Osakwe, Professor, Los Angeles, International
Service Industries Committee, American Bar Association.
Open discussion followed after a short break.

8. The general topic of the third day (Wednesday, 20
May) was "From traditional payments to electronic mes
sages". The morning session focused on "Payments, credits
and banking", and it was chaired by Mrs. Ana Isabel Piaggi
de Vanossi, Professor and Judge, Buenos Aires. The first
speaker was Mr. Bradley Crawford, Q.C., Professor and
Attorney, Toronto, who spoke on "A banking lawyer's
assessment of the UNCITRAL Bills and Notes Convention
(1988)". He was followed by Mr. Salvatore Maccarone,
Professor and Attorney, Rome, who spoke on "UCP 500:
Proposed revision of the ICC Uniform Customs and Prac
tice for Documentary Credits". "Voices of international
practice" followed with Messrs. Robert D. Webster, Attor
ney, New York, Banking Law Committee, International
Bar Association; Umberto Burani, Secretary-General,
Banking Federation of the European Community; Carlos
Zeyen, Attorney, Luxembourg; George A. Hisert, Attor
ney, San Francisco, Chairman, Letter of Credit Subcom
mittee, Uniform Commercial Code Committee, California
State Bar; and Alejandro M. Garro, Lecturer in Law, Co
lumbia University, New York. After a short break the floor
was opened for discussion.

9. The afternoon session focused on "Electronic data in
terchange (EDI)" and it was chaired by Professor Michael
Joachim Bonell, Professor, Rome. The first speaker was
Mrs. Amelia H. Boss, Professor, Temple University, Phila
delphia, who spoke on "Electronic commerce and the law".
She was followed by Mr. Jose Marfa Abascal Zamora, Pro-

fessor and Attorney, Mexico City, who spoke on "Uniform
legal rules needed for EDI". "Voices of international prac
tice" followed with Messrs. Jeffrey B. Ritter, Attorney,
Columbus, ECE Working Party on Facilitation of Interna
tional Trade Procedures (WP.4); Mrs. Sylvia Khatcherian,
Attorney, New York, Committee on International Compu
ter and Technology Law, International Bar Association;
Papa Moussa Ndiaye, Legal Counsel, International Centre
of Foreign Trade of Senegal, Dakar; Ciro Angarita Baron,
Professor and Judge, Bogota; and Olav Torvund, Professor,
Oslo, Norwegian Research Center for Computers and Law.
After a short break open discussion followed.

10. The general topic of the fourth day (Thursday, 21
May) was "Transport; dispute settlement". The morning
session focused on "Transport" and it was chaired by Mr.
Rolf Herber, Professor, Hamburg. The first speaker was
Mr. Joko-Smart, Professor and Attorney, Freetown, who
spoke on "From The Hague to Hamburg: towards modem
uniform rules for maritime transport". He was followed by
Mr. Jean-Paul Beraudo, President, Court of Appeal,
Grenoble, who spoke on "Liability standards in the United
Nations Terminal Operators Convention (1991) and other
transport conventions". "Voices of international practice"
followed with Messrs. O. P. Sharma, Attorney, New Delhi,
President, Asia-Pacific Lawyers Association (Indian Chapc
ter); Lennard Rambusch, Attorney, New York, Maritime
and Transport Law Committee, International Bar Associa
tion; and Geoffrey J. Ginos, Attorney, New York, Section
on International Law and Practice, New York State Bar
Association. Work resumed after a short break with open
floor.

11. The afternoon session focused on "Dispute settle
ment" and it was chaired by Mr. Gavan Griffith, Solicitor
General of Australia. The first speaker was Mr. Albert Jan
van den Berg, Professor and Attorney, Amsterdam, who
spoke on "Practical problems in applying the 1958 New
York Convention". He was followed by Mr. Ivan Szasz,
Professor and Attorney, Budapest, who spoke on "Useful
additions to the UNCITRAL Model Arbitration Law".
"Voices of international practice" followed with Messrs.
Giorgio Bernini, Professor and Attorney, Bologna, Presi
dent, International Council for Commercial Arbitration;
John M. Townsend, Attorney, Washington Law and Corpo
rate Counsel Committees, American Arbitration Associa
tion; Mrs. Dominique Hascher, Paris, Secretary, Commis
sion on International Arbitration, International Chamber of
Commerce; Jan Paulsson, Attorney, Paris, Users' Council,
London Court of International Arbitration; and M.I.M.
Aboul-Enein, Director, Cairo Regional Centre for Interna
tional Commercial Arbitration, Ca~ro, Egypt. After a short
break open discussion followed.

12. The general topic of the fifth day (Friday, 22 May)
was "The future role of UNCITRAL". This session was
chaired by Mr. Boon Teik Tan, former Attorney-General,
Singapore. The first speaker was Mr. Kazuaki Sono, Pro
fessor, Sapporo, Assistant General Counsel, International
Monetary Fund (Secretary of UNCITRAL 1980-1985),
who spoke on "The changing role of UNCITRAL". He was
followed by Mr. Gerold Herrmann, Secretary of
UNCITRAL, who spoke on "Promoting wider awareness
and acceptance of uniform legal texts". Work continued
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with "Aspirations and priorities of developing countries
representatives from various regions summarize what de
veloping countries expect from UNCITRAL". Messrs.
Abbas Safarian Neamat Abad, Head, Department of Trea
ties, Ministry of Foreign Affairs, Islamic Republic of Iran,
Tehran; Mrs. Ana Isabel Piaggi de Vanossi, Professor and
Judge, Buenos Aires; B. M. Koentjoro-Jakti, Assistant to
the Minister of Trade of Indonesia, Jakarta; and Robert
Rufus Hunja, Permanent Mission of Kenya to the United
Nations, New York, took the floor. After a short break the
floor was opened for "Final suggestions for the future
activities of UNCITRAL".

13. The Congress concluded with the closing speech of
Mr. Carl-August Fleischhauer, Under-Secretary-General
for Legal Affairs, The Legal Counsel, United Nations.

14. The Congress provided a useful assessment of the
progress made to date in the unification and harmonization
of international trade law, and discussions that took place
will assist the Commission and other organizations
involved in the unification and harmonization of interna
tional trade law in laying out the future course of their
work. The Congress proceedings are expected to be pub
lished soon.



I. TEXTS ADOPTED BY THE UNITED NATIONS CONFERENCE
ON THE LIABILITY OF OPERATORS OF TRANSPORT TERMINALS IN
INTERNATIONAL TRADE AND THE UNITED NATIONS CONVENTION

ON THE LIABILITY OF OPERATORS OF TRANSPORT TERMINALS
IN INTERNATIONAL TRADE

(Vienna, 2-19 April 1991)
(A/CONF.152/13) [Original: English]

1. The General Assembly of the United Nations, having con
sidered chapter II of the report of the United Nations Commission
on International Trade Law on the work of its twenty-second
session, in 1989 (A/44/17), and annex 1 to that report, which
contained a draft Convention on the Liability of Operators of
Transport Terminals in International Trade, decided by its resolu
tion 44/33 of 4 December 1989, that an international conference
of plenipotentiaries should be convened at Vienna from 2 to 19
April 1991 to consider the draft Convention prepared by the
Commission and to embody the results of its work in an interna
tional convention on the liability of operators of transport termi
nals in international trade.

2. The United Nations Conference on the Liability of Operators
of Transport Terminals in International Trade was held at Vienna,
Austria, from 2 to 19 April 1991.

3. Forty-eight States were represented at the Conference, as fol
lows: Argentina, Australia, Austria, Belgium, Bolivia, Brazil,
Bulgaria, Byelorussian Soviet Socialist Republic, Canada, Chile,
China, Denmark, Egypt, Finland, France, Gabon, Germany,
Guinea, India, Indonesia, Iran (Islamic Republic of), Iraq, Israel,
Italy, Japan, Lesotho, Libyan Arab Jamahiriya, Mexico, Morocco,
Netherlands, Nigeria, Oman, Philippines, Republic of Korea,
Saudi Arabia, Spain, Sweden, Switzerland, Thailand, Turkey,
Ukrainian Soviet Socialist Republic, Union of Soviet Socialist
Republics, United Arab Emirates, United Kingdom of Great Brit
ain and Northern Ireland, United States of America, Viet Nam,
Yemen and Yugoslavia.

4. The General Assembly requested the Secretary-General to
invite representatives of organizations that had received a stand
ing invitation from the General Assembly to participate in the
sessions and the work of all international conferences convened
under its auspices in the capacity of observers in accordance with
General Assembly resolutions 3237 (XXIX) of 22 November
1974 and 31/152 of 20 December 1976; to invite representatives
of the national liberation movements recognized by the Organiza
tion of African Unity in its region to participate in the conference
in the capacity of observers in accordance with General Assembly
resolution 3280 (XXIX) of 10 December 1974; and to invite the
specialized agencies and the International Atomic Energy
Agency, as well as interested organs of the United Nations and
other interested international organizations, to be represented at
the Conference by observers. In addition, interested non-govern
mental organizations were invited to be represented at the Confer
ence by observers. The following intergovernmental and non-gov
ernmental organizations accepted these invitations and were rep
resented by observers at the Conference:

United Nations Secretariat

United Nations Conference on Trade and Development
United Nations Environment Programme

Specialized agencies

International Maritime Organization

Other intergovernmental organizations

Central Commission for the Navigation of the Rhine
Intergovernmental Organization for International Carriage by Rail
International Institute for the Unification of Private Law
League of Arab States

Liberation movements

Pan Africanist Congress of Azania

Non-governmental organizations

Argentine-Uruguayan Institute of Commercial Law
European Shippers' Councils
Latin American and Caribbean Federation of National Associa-

tions of Cargo
Institute of International Container Lessors
International Air Transport Association
International Association of Ports and Harbors
International Chamber of Shipping
International Maritime Committee
International Road Transport Union
International Union of Marine Insurance
Regional Center for International Commercial Arbitration Cairo

5. The Conference elected Mr. Jose Maria Abascal (Mexico) as
President.

6. The Conference elected as Vice-Presidents the representatives
of the following States: Argentina, Australia, Belgium, Bulgaria,
Byelorussian Soviet Socialist Republic, China, Egypt, Gabon,
Iran (Islamic Republic of), Italy, Japan, Morocco, Nigeria, Philip
pines, Spain, Sweden, Thailand, Union of Soviet Socialist Repub
lics, Yugoslavia.

7. The following Committees were established by the Con
ference:

General Committee

Chairman: The President of the Conference

Members: The President and Vice-Presidents of the Confer
ence, and the Chairmen of the First and the Sec
ond Committees and the Chairman of the Drafting
Committee

First Committee

Chairman: Mr. Jean-Paul Beraudo (France)

Vice-Chairman: Mr. Mahmoud Soliman (Egypt)

Rapporteur: Mr. Abbas Safarian Nematabad (Islamic Re
public of Iran)
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Second Committee

Chairman: Ms. Jelena Vilus (Yugoslavia)

Vice-Chairman: Mr. Ken Fujishita (Japan)

Rapporteur: Ms. Sylvia Strolz (Austria)

Drafting Committee

Chairman: Mr. P. C. Rao (India)

Members: China, Egypt, France, Germany, Guinea, Mexico,
Morocco, Nigeria, Philippines, Spain, Ukrainian
Soviet Socialist Republic, Union of Soviet Social
ist Republics, United Kingdom of Great Britain
and Northern Ireland, United States of America.

Credentials Committee

Chairman: Mr. Ross Hornby (Canada)

Members: Argentina, Canada, China, Guinea, Iran (Islamic
Republic 00, Lesotho, Mexico, Ukrainian Soviet
Socialist Republic and United States of America.

8. The Secretary-General of the United Nations was represented
by Mr. Carl-August Fleischhauer, Under-Secretary-General for
Legal Affairs, the Legal Counsel, Office of Legal Affairs of the
United Nations. Mr. Eric E. Bergsten, Chief of the International
Trade Law Branch of the Office of Legal Affairs of the United
Nations, acted as Executive Secretary.

9. The General Assembly, by its resolution 44/33 of 4 December
1989 convening the Conference, referred to the Conference, as the
basis for its consideration of the liability of operators of transport
terminals in international trade, the draft Convention on the Li
ability of Operators of Transport Terminals in International Trade
contained in annex I to the report of the United Nations Commis
sion on International Trade Law on the work ofits twenty-second
session (NCONF.152/5).

10. The Conference assigned to the First Committee the text of
articles 1 to 16, and 20, of the draft Convention on the Liability
of Operators of Transport Terminals in International Trade. The
Conference assigned to the Second Committee articles 17 to 19,
and 21 to 25, of the draft Convention.

11. On the basis of the deliberations recorded in the summary
records of the Conference (NCONF.152/SR.I-8), the summary
records of the First Committee (NCONF.l52/C.l/SR.I-18) and
its report (NCONF.152/9), and the summary'records of the Sec
ond Committee (NCONF.152/C.2/SR.I-4) and its report (N
CONF.l52/1O and Add.l), the Conference drew up the United
Nations Convention on the Liability of Operators of Transport
Terminals in International Trade.

12. That Convention, the text of which is annexed to this Final
Act, was adopted by the Conference on 17 April 1991 and was
opened for signature at the concluding meeting of the Conference,
on 19 April 1991. It will remain open for signature at United
Nations Headquarters in New York until 30 April 1992. It was
also opened for accession on 19 April 1991.

13. The Convention is deposited with the Secretary-General of
the United Nations.

DONE at Vienna. Austria, this nineteenth day of April, one
thousand nine hundred and ninety-one, in a single copy in the
Arabic, Chinese, English, French, Russian and Spanish languages,
each text being equally authentic.

IN WITNESS WHEREOF the representatives have signed this
Final Act.

President

Executive Secretary

ANNEX

UNITED NATIONS CONVENTION ON THE LIABILITY OF OPERATORS
OF TRANSPORT TERMINALS IN INTERNATIONAL TRADE

PREAMBLE

The Contracting States:

Reaffirming their conviction that the progressive harmoniza
tion and unification of international trade law, in reducing or
removing legal obstacles to the flow of international trade, espe
cially those affecting the developing countries, would signifi
cantly contribute to universal economic cooperation among all
States on a basis of equality, equity and common interest and to
the elimination of discrimination in international trade and,
thereby, to the well-being of all peoples;

Considering the problems created by the uncertainties as to the
legal regime applicable with regard to goods in international
carriage when the goods are not in the charge of carriers nor in
the charge of cargo-owning interests but while they are in the
charge of operators of transport terminals in international trade;

Intending to facilitate the movement of goods by establishing
uniform rules concerning liability for loss of, damage to or delay
in handing over such goods while they are in the charge of op
erators of transport terminals and are not covered by the laws of

carriage arising out of conventions applicable to the various
modes of transport,

Have agreed as follows:

Article I

Definitions

In this Convention:

(a) "Operator of a transport terminal" (hereinafter referred to
as "operator") means a person who, in the course of his business,
undertakes to take in charge goods involved in international car
riage in order to perform or to procure the performance of trans
port-related services with respect to the goods in an area under his
control or in respect of which he has a right of access or use.
However, a person is not considered an operator whenever he is
a carrier under applicable rules of law governing carriage;

(b) Where goods are consolidated in a container, pallet or
similar article of transport or where they are packed, "goods"
includes such article of transport or packaging if it was not sup
plied by the operator;
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(c) "International carriage" means any carriage in which the
place of departure and the place of destination are identified as
being located in two different States when the goods are taken in
charge by the operator;

(d) "Transport-related services" includes such services as stor
age, warehousing, loading, unloading, stowage, trimming,
dunnaging and lashing;

(e) "Notice" means a notice given in a form which provides
a record of the information contained therein;

if) "Request" means a request made in a form which provides
a record of the information contained therein.

Article 2
Scope of application

(I) This Convention applies to transport-related services per
formed in relation to goods which are involved in international
carriage:

(a) When the transport-related services are performed by an
operator whose place of business is located in a State Party, or

(b) When the transport-related services are performed in a
State Party, or

(c) When, according tothe rules of private international law,
the transport-related services are governed by the law of a State
Party.

(2) If the operator has more than one place of business, the
place of business is that which has the closest relationship to the
transport-related services as a whole.

(3) If the operator does not have a place of business, reference
is to be made to the operator's habitual residence.

Article 3
Period of responsibility

The operator is responsible for the goods from the time he has
taken them in charge until the time he has handed them over to
or has placed them at the disposal of the person entitled to take
delivery of them.

Article 4
Issuance of document

(I) The operator may, and at the customer's request shall, within
a reasonable period of time, at the option of the operator, either:

(a) Acknowledge his receipt of the goods by signing and dat
ing a document presented by the customer that identifies the
goods, or

(b) Issue a signed document identifying the goods, acknowl
edging his receipt of the goods and the date thereof, and stating
their condition and quantity in so far as they can be ascertained
by reasonable means of checking.

(2) If the operator does not act in accordance with either
subparagraph (a) or (b) of paragraph (I), he is presumed to have
received the goods in apparent good condition, unless he proves
otherwise. No such presumption applies when the services per
formed by the operator are limited to the immediate transfer of
the goods between means of transport.

(3) A document referred to in paragraph (I) may be issued in
any form which preserves a record of the information contained
therein. When the customer and the operator have agreed to com-

municate electronically, a document referred to in paragraph (I)
may be replaced by an equivalent electronic data interchange
message.

(4) The signature referred to in paragraph (I) means a handwrit
ten signature, its facsimile or an equivalent authentication ef
fected by any other means.

Article 5
Basis of liability

(I) The operator is liable for loss resulting from loss of or dam
age to the goods, as well as from delay in handing over the goods,
if the occurrence which caused the loss, damage or delay took
place during the period of the operator's responsibility for the
goods as defined in article 3, unless he proves that he, his servants
or agents or other persons of whose services the operator makes
use for the performance of the transport-related services took all
measures that could reasonably be required to avoid the occur
rence and its consequences.

(2) Where a failure on the part of the operator, his servants or
agents or other persons of whose services the operator makes use
for the performance of the transport-related services to take the
measures referred to in paragraph (I) combines with another
cause to produce loss, damage or delay, the operator is liable only
to the extent that the loss resulting from such loss, damage or
delay is attributable to that failure, provided that the operator
proves the amount of the loss not attributable thereto.

(3) Delay in handing over the goods occurs when the operator
fails to hand them over to or place them at the disposal of a
person entitled to take delivery of them within the time expressly
agreed upon or, in the absence of such agreement, within a rea
sonable time after receiving a request for the goods by such per
son.

(4) If the operator fails to hand over the goods to or place them
at the disposal of a person entitled to take delivery of them within
a period of 30 consecutive days after the date expressly agreed
upon or, in the absence of such agreement, within a period of 30
consecutive days after receiving a request for the goods by such
person, a person entitled to make a claim for the loss of the goods
may treat them as lost.

Article 6
Limits of liability

(I) (a) The liability of the operator for loss resulting from loss
of or damage to goods according to the provisions of article 5 is
limited to an amount not exceeding 8.33 units of account per
kilogram of gross weight of the goods lost or damaged.

(b) However, if the goods are handed over to the operator
immediately after carriage by sea or by inland waterways, or if
the goods are handed over, or are to be handed over, by him for
such carriage, the liability of the operator for loss resulting from
loss of or damage to goods according to the provisions of article
5 is limited to an amount not exceeding 2.75 units of account per
kilogram of gross weight of the goods lost or damaged. For the
purposes of this paragraph, carriage by sea or by inland water
ways includes pick-up and delivery within a port.

(c) When the loss of or damage to a part of the goods affects
the value of another part of the goods, the total weight of the
lost or damaged goods and of the goods whose value is affected
shall be taken into consideration in determining the limit of
liability.
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(2) The liability of the operator for delay in handing over the
goods according to the provisions of article 5 is limited to an
amount equivalent to two and a half times the charges payable to
the operator for his services in respect of the goods delayed, but
not exceeding the total of such charges in respect of the consign
ment of which the goods were a part.

(3) In no case shall the aggregate liability of the operator under
both paragraphs (I) and (2) exceed the limitation which would be
established under paragraph (1) for total loss of the goods in
respect of which such liability was incurred.

(4) The operator may agree to limits of liability exceeding those
provided for in paragraphs (1), (2) and (3).

Article 7
Application to non-contractual claims

(1) The defences and limits of liability provided for in this
Convention apply in any action against the operator in respect of
loss of or damage to the goods, as well as delay in handing over
the goods, whether the action is founded in contract, in tort or
otherwise.

(2) If such an action is brought against a servant or agent of the
operator, or against another person of whose services the operator
makes use for the performance of the transport-related services,
such servant, agent or person, if he proves that he acted within the
scope of his employment or engagement by the operator, is enti
tled to avail himself of the defences and limits of liability which
the operator is entitled to invoke under this Convention.

(3) Except as provided in article 8, the aggregate of the amounts
recoverable from the operator and from any servant, agent or
person referred to in the preceding paragraph shall not exceed the
limits of liability provided for in this Convention.

Article 8
Loss of right to limit liability

(1) The operator is not entitled to the benefit of the limitation of
liability provided for in article 6 if it is proved that the loss,
damage or delay resulted from an act or omission of the operator
himself or his servants or agents done with the intent to cause
such loss. damage or delay, or recklessly and with knowledge that
such loss, damage or delay would probably result.

(2) Notwithstanding the provision of paragraph (2) of article 7,
a servant or agent of the operator or another person of whose
services the operator makes use for the performance of the trans
port-related services is not entitled to the benefit of the limitation
of liability provided for in article 6 if it is proved that the loss,
damage or delay resulted from an act or omission of such servant,
agent or person done with the intent to cause such loss, damage
or delay, or recklessly and with knowledge that such loss, damage
or delay would probably result.

Article 9
Special rules on dangerous goods

If dangerous goods are handed over to the operator without
being marked, labelled, packaged or documented in accordance
with any law or regulation relating to dangerous goods applicable
in the country where the goods are handed over and if, at the time
the goods are taken in charge by him, the operator does not oth
erwise know of their dangerous character, he is entitled:

(a) To take all precautions the circumstances may require,
including, when the goods pose an imminent danger to any person
or property, destroying the goods, rendering them innocuous, or
disposing of them by any other lawful means, without payment of
compensation for damage to or destruction of the goods resulting
from such precautions, and

(b) To receive reimbursement for all costs incurred by him in
taking the measures referred to in subparagraph (a) from the person
who failed to meet any obligation under such applicable law or
regulation to inform him of the dangerous character of the goods.

Article 10
Rights of security in goods

(I) The operator has a right of retention over the goods for costs
and claims which are due in connection with the transport-related
services performed by him in respect of the goods both during the
period of his responsibility for them and thereafter. However,
nothing in this Convention affects the validity under the applica
ble law of any contractual arrangements extending the operator's
security in the goods.

(2) The operator is not entitled to retain the goods if a sufficient
guarantee for the sum claimed is provided or if an equivalent sum is
deposited with a mutually accepted third party or with an official
institution in the State where the operator has his place of business.

(3) In order to obtain the amount necessary to satisfy his claim,
the operator is entitled, to the extent permitted by the law of the
State where the goods are located, to sell all or part of the goods
over which he has exercised the right of retention provided for in
this article. This right to sell does not apply to containers. pallets
or similar articles of transport or packaging which are owned by
a party other than the carrier or the shipper and which are clearly
marked as regards ownership except in respect of claims by the
operator for the cost of repairs of or improvements to the contain
ers, pallets or similar articles of transport or packaging.

(4) Before exercising any right to sell the goods, the operator
shall make reasonable efforts to give notice of the intended sale
to the owner of the goods, the person from whom the operator
received them and the person entitled to take delivery of them
from the operator. The operator shall account appropriately for
the balance of the proceeds of the sale in excess of the sums due
to the operator plus the reasonable costs of the sale. The right of
sale shall in all other respects be exercised in accordance with the
law of the State where the goods are located.

Article 11
Notice of loss. damage or delay

(I) Unless notice of loss or damage, specifying the general na
ture of the loss or damage, is given to the operator not later than
the third working day after the day when the goods were handed
over by the operator to the person entitled to take delivery of
them, the handing over is prima facie evidence of the handing
over by the operator of the goods as described in the document
issued by the operator pursuant to paragraph (I)(b) of article 4 or,
if no such document was issued, in good condition.

(2) Where the loss or damage is not apparent, the provisions of
paragraph (I) apply correspondingly if notice is not given to the
operator within 15 consecutive days after the day when the goods
reached the final recipient, but in no case later than 60 consecu
tive days after the day when the goods were handed over to the
person entitled to take delivery of them.

(3) If the operator participated in a surveyor inspection of the
goods at the time when they were handed over to the person enti-
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tIed to take delivery of them, notice need not be given to the opera
tor of loss or damage ascertained during that surveyor inspection.

(4) In the case of any actual or apprehended loss of or damage
to the goods, the operator, the carrier and the person entitled to
take delivery of the goods shall give all reasonable facilities to
each other for inspecting and tallying the goods.

(5) No compensation is payable for loss resulting from delay in
handing over the goods unless notice has been given to the opera
tor within 21 consecutive days after the day when the goods were
handed over to the person entitled to take delivery of them.

Article 12

Limitation of actions

(1) Any action under this Convention is time-barred if judicial
or arbitral proceedings have not been instituted within a period of
two years.

(2) The limitation period commences:

(a) On the day the operator hands over the goods or part
thereof to, or places them at the disposal of, a person entitled to
take delivery of them, or

(b) In cases of total loss of the goods, on the day the person
entitled to make a claim receives noticefrom the operator that the
goods are lost, or on the day that person may treat the goods as lost
in accordance with paragraph (4) of article 5, whichever is earlier.

(3) The day on which the limitation period commences is not
included in the period.

(4) The operator may at any time during the running of the
limitation period extend the period by a notice to the claimant.
The period may be further extended by another notice or notices.

(5) A recourse action by a carrier or another person against the
operator may be instituted even after the expiration of the limita
tion period provided for in the preceding paragraphs if it is insti
tuted within 90 days after the carrier or other person has been held
liable in an action against himself or has settled the claim upon
which such action was based and if, within a reasonable period of
time after the filing of a claim against a carrier or other person
that may result in a recourse action against the operator, notice of
the filing of such a claim has been given to the operator.

Article 13

Contractual stipulations

(1) Unless otherwise provided in this Convention, any stipula
tion in a contract concluded by an operator or in any document
signed or issued by the operator pursuant to article 4 is null and
void to the extent that it derogates, directly or indirectly, from the
provisions of this Convention. The nullity of such a stipulation
does not affect the validity of the other provisions of the contract
or document of which it forms a part.

(2) Notwithstanding the provisions of the preceding paragraph,
the operator may agree to increase his responsibilities and obliga
tions under this Convention.

Article 14

Interpretation of the Convention

In the interpretation of this Convention, regard is to be had to
its international character and to the need to promote uniformity
in its application.

Article 15
International transport conventions

This Convention does not modify any rights or duties which may
arise under an international convention relating to the international
carriage of goods which is binding on a State which is a party to
this Convention or under any law of such State giving effect to a
convention relating to the international carriage of goods.

Article 16
Unit of account

(1) The unit of account referred to in article 6 is the Special
Drawing Right as defined by the International Monetary Fund.
The amounts mentioned in article 6 are to be expressed in the
national currency of a State according to the value of such cur
rency at the date of judgement or the date agreed upon by the
parties. The equivalence between the national currency of a State
Party which is a member of the International Monetary Fund and
the Special Drawing Right is to be calculated in accordance with
the method of valuation applied by the International Monetary
Fund in effect at the date in question for its operations and trans
actions. The equivalence between the national currency of a State
Party which is not a member of the International Monetary Fund
and the Special Drawing Right is to be calculated in a manner
determined by that State.

(2) The calculation mentioned in the last sentence of the preced
ing paragraph is to be made in such a manner as to express in the
national currency of the State Party as far as possible the same
real value for amounts in article 6 as is expressed there in units
of account. States Parties must communicate to the depositary the
manner of calculation at the time of signature or when depositing
their instrument of ratification, acceptance, approval or accession
and whenever there is a change in the manner of such calculation.

FINAL CLAUSES

Article 17
Depositary

The Secretary-General of the United Nations is the depositary
of this Convention.

Article 18

Signature, ratification, acceptance, approval, accession

(1) This Convention is open for signature at the concluding
meeting of the United Nations Conference on the Liability of
Operators of Transport Terminals in International Trade and will
remain open for signature by all States at the Headquarters of the
United Nations, New York, until 30 April 1992.

(2) This Convention is subject to ratification, acceptance or
approval by the signatory States.

(3) This Convention is open to accession by all States which are
not signatory States as from the date it is open for signature.

(4) Instruments of ratification, acceptance, approval and acces
sion are to be deposited with the Secretary-General of the United
Nations.

Article 19
Application to territorial units

(1) If a State has two or more territorial units in which different
systems of law are applicable in relation to the matters dealt with
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in this Convention, it may, at the time of signature, ratification,
acceptance, approval or accession, declare that this Convention is
to extend to all its territorial units or only to one or more of them,
and may at any time substitute another declaration for its earlier
declaration.

(2) These declarations are to state expressly the territorial units
to which the Convention extends.

(3) If, by virtue of a declaration under this article, this Conven
tion extends to one or more but not all of the territorial units of
a State Party, this Convention shall be applicable only if

(a) The transport-related services are performed by an opera
tor whose place of business is located in a territorial unit to which
the Convention extends, or

(b) The transport-related services are performed in a territorial
unit to which the Convention extends, or

(c) According to the rules of private international law, the
transport-related services are governed by the law in force in a
territorial unit to which the Convention extends.

(4) If a State makes no declaration under paragraph (1) of this
article, the Convention is to extend to all territorial units of that
State.

Article 20
Effect of declaration

(1) Declarations made under article 19 at the time of signature are
subject to confirmation upon ratification, acceptance or approval.

(2) Declarations and confirmations of declarations are to be in
writing and to be formally notified to the depositary.

(3) A declaration takes effect simultaneously with the entry into
force of this Convention in respect of the State concerned. How
ever, a declaration of which the depositary receives formal noti
fication after such entry into force takes effect on the first day of
the month following the expiration of six months after the date of
its receipt by the depositary.

(4) Any State which makes a declaration under article 19 may
withdraw it at any time by a formal notification in writing ad
dressed to the depositary. Such withdrawal takes effect on the first
day of the month following the expiration of six months after the
date of the receipt of the notification by the depositary.

Article 21

Reservations

No reservations may be made to this Convention.

Article 22
Entry into force

(1) This Convention enters into force on the first day of the
month following the expiration of one year from the date of de
posit of the fifth instrument of ratification, acceptance, approval
or accession.

(2) For each State which becomes a Contracting State to this
Convention after the date of the deposit of the fifth instrument of
ratification, acceptance, approval or accession, this Convention
enters into force on the first day of the month following the ex
piration of one year after the date of the deposit of the appropriate
instrument on behalf of that State.

(3) Each State Party shall apply the provisions of this Conven
tion to transport-related services with respect to goods taken in
charge by the operator on or after the date of the entry into force
of this Convention in respect of that State.

Article 23
Revision and amendment

(I) At the request of not less than one third of the States Parties
to this Convention, the depositary shall convene a conference of
the Contracting States for revising or amending it.

(2) Any instrument of ratification, acceptance, approval or ac
cession deposited after the entry into force of an amendment to this
Convention is deemed to apply to the Convention as amended.

Article 24
Revision of limitation amounts

(1) At the request of at least one quarter of the States Parties, the
depositary shall convene a meeting of a Committee composed of
a representative from each Contracting State to consider increas
ing or decreasing the amounts in article 6.

(2) If this Convention enters into force more than five years
after it was opened for signature, the depositary shall convene a
meeting of the Committee within the first year after it enters into
force.

(3) The meeting of the Committee shall take place on the occa
sion and at the location of the next session of the United Nations
Commission on International Trade Law.

(4) In determining whether the limits should be amended, and if
so, by what amount, the following criteria, determined on an in
ternational basis, and any other criteria considered to be relevant,
shall be taken into consideration:

(a) The amount by which the limits of liability in any trans-
port-related convention have been amended;

(b) The value of goods handled by operators;

(c) The cost of transport-related services;

(d) Insurance rates, including for cargo insurance, liability
insurance for operators and insurance covering job-related injuries
to workmen;

(e) The average level of damages awarded against operators
for loss of or damage to goods or delay in handing over goods;
and

(j) The costs of electricity, fuel and other utilities.

(5) Amendments shall be adopted by the Committee by a two
thirds majority of its members present and voting.

(6) No amendment of the limits of liability under this article
may be considered less than five years from the date on which
this Convention was opened for signature.

(7) Any amendment adopted in accordance with paragraph (5)
shall be notified by the depositary to all Contracting States. The
amendment is deemed to have been accepted at the end of a
period of 18 months after it has been notified, unless within that
period not less than one third of the States that were States Parties
at the time of the adoption of the amendment by the Committee
have communicated to the depositary that they do not accept the
amendment. An amendment deemed to have been accepted in
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accordance with this paragraph enters into force for all States
Parties 18 months after its acceptance.

Article 25

Denunciation

411

(8) A State Party which has not accepted an amendment is nev
ertheless bound by it, unless such State denounces the present
Convention at least one month before the amendment enters into
force. Such denunciation takes effect when the amendment enters
into force.

(9) When an amendment has been adopted in accordance with
paragraph (5) but the I8-month period for its acceptance has not
yet expired, a State which becomes a State Party to this Conven
tion during that period is bound by the amendment if it enters into
force. A State which becomes a State Party after that period is
bound by any amendment which has been accepted in accordance
with paragraph (7).

(10) The applicable limit of liability is that which, in accordance
with the preceding paragraphs, is in effect on the date of the
occurrence which caused the loss, damage or delay.

(1) A State Party may denounce this Convention at any time by
means of a notification in writing addressed to the depositary.

(2) Subject to paragraph (8) of article 24, "the denunciation takes
effect on the first day of the month following the expiration of
one year after the notification is received by the depositary.
Where a longer period is specified in the notification, the denun
ciation takes effect upon the expiration of such longer period after
the notification is received by the depositary.

DONE at Vienna, this nineteenth day of April one thousand
nine hundred and ninety-one, in a single original, of which the
Arabic, Chinese, English, French, Russian and Spanish texts are
equally authentic.

IN WITNESS WHEREOF the undersigned plenipotentiaries,
being duly authorized by their respective Governments, have
signed the present Convention.



11. UNCITRAL MODEL LAW ON INTERNATIONAL CREDIT TRANSFERS

CHAPTER I. GENERAL PROVISIONS*

Article 1

Sphere of application**

(1) This law applies to credit transfers where any sending bank
and its receiving bank are in different States.

(2) This law applies to other entities that as an ordinary part of
their business engage in executing payment orders in the same
manner as it applies to banks.

(3) For the purpose of determining the sphere of application of
this law, branches and separate offices of a bank in different
States are separate banks.

Article 2

Definitions

For the purposes of this law:

(a) "Credit transfer" means the series of operations, beginning
with the originator's payment order, made for the purpose of plac
ing funds at the disposal of a beneficiary. The term includes any
payment order issued by the originator's bank or any intermediary
bank intended to carry out the originator's payment order. A
payment order issued for the purpose of effecting payment for
such an order is considered to be part of a different credit transfer;

(b) "Payment order" means an unconditional instruction, in
any form, by a sender to a receiving bank to place at the disposal
of a beneficiary a fixed or determinable amount of money if

(i) the receiving bank is to be reimbursed by debiting an
account of, or otherwise receiving payment from, the
sender, and

(ii) the instruction does not provide that payment is to be
made at the request of the beneficiary.

Nothing in this paragraph prevents an instruction from being a
payment order merely because it directs the beneficiary's bank to
hold, until the beneficiary requests payment, funds for a benefi
ciary that does not maintain an account with it;

*The Commission suggests the following text for States that might
wish to adopt it:

Article Y

Conflict of laws

(I) The rights and obligations arising out of a payment order shall be
governed by the law chosen by the parties. In the absence of agreement,
the law of the State of the receiving bank shall apply.

(2) The second sentence of paragraph (I) shall not affect the determi
nation of which law governs the question whether the actual sender of
the payment order had the authority to bind the purported sender.

(3) For the purposes of this article:
(a) where a State comprises several territorial units having different

rules of law, each territorial unit shall be considered to be a separate
State;

(b) branches and separate offices of a bank in different States are
separate banks.
**This law does not deal with issues related to the protection of con

sumers.

(c) "Originator" means the issuer of the first payment order in
a credit transfer;

(d) "Beneficiary" means the person designated in the origina
tor's payment order to receive funds as a result of the credit transfer;

(e) "Sender" means the person who issues a payment order,
including the originator and any sending bank;

if) "Receiving bank" means a bank that receives a payment
order;

(g) "Intermediary bank" means any receiving bank other than
the originator's bank and the beneficiary's bank;

(h) "Funds" or "money" includes credit in an account kept by
a bank and includes credit denominated in a monetary unit of
account that is established by an intergovernmental institution or
by agreement of two or more States, provided that this law shall
apply without prejudice to the rules of the intergovernmental
institution or the stipulations of the agreement;

(i) "Authentication" means a procedure established by agree
ment to determine whether a payment order or an amendment or
revocation of a payment order was issued by the person indicated
as the sender;

(j) "Banking day" means that part of a day during which the
bank performs the type of action in question;

(k) "Execution period" means the period of one or two days
beginning on the first day that a payment order may be executed
under article 11(1) and ending on the last day on which it may be
executed under that article;

(I) "Execution", in so far as it applies to a receiving bank
other than the beneficiary's bank, means the issue of a payment
order intended to carry out the payment order received by the
receiving bank;

(m) "Interest" means the time value of the funds or money
involved, which, unless otherwise agreed, is calculated at the rate
and on the basis customarily accepted by the banking community
for the funds or money involved.

Article 3
Conditional instructions

(1) When an instruction is not a payment order because it is
subject to a condition but a bank that has received the instruction
executes it by issuing an unconditional payment order, thereafter
the sender of the instruction has the same rights and obligations
under this law as the sender of a payment order and the benefi
ciary designated in the instruction shall be treated as the benefi
ciary of a payment order.

(2) This law does not govern the time of execution of a condi
tional instruction received by a bank, nor does it affect any right
or obligation of the sender of a conditional instruction that de
pends on whether the condition has been satisfied.

Article 4

Variation by agreement

Except as otherwise provided in this law, the rights and obliga
tions of parties to a credit transfer may be varied by their agree
ment.
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CHAPTER 11. OBLIGATIONS OF THE PARTIES

Article 5
Obligations of sender

(1) A sender is bound by a payment order or an amendment or
revocation of a payment order if it was issued by the sender or by
another person who had the authority to bind the sender.

(2) When a payment order or an amendment or revocation of a
payment order is subject to authentication other than by means of
a mere comparison of signature, a purported sender who is not
bound under paragraph (1) is nevertheless bound if

(a) the authentication is in the circumstances a commercially
reasonable method of security against unauthorized payment or
ders, and

(b) the receiving bank complied with the authentication.

(3) The parties are not permitted to agree that a purported sender
is bound under paragraph (2) if the authentication is not commer
cially reasonable in the circumstances.

(4) A purported sender is, however, not bound under paragraph
(2) if it proves that the payment order as received by the receiving
bank resulted from the actions of a person other than

(a) a present or former employee of the purported sender, or

(b) a person whose relationship with the purported sender
enabled that person to gain access to the authentication procedure.

The preceding sentence does not apply if the receiving bank
proves that the payment order resulted from the actions of a per
son who had gained access to the authentication procedure
through the fault of the purported sender.

(5) A sender who is bound by a payment order is bound by the
terms of the order as received by the receiving bank. However,
the sender is not bound by an erroneous duplicate of, or an error
or discrepancy in, a payment order if

(a) the sender and the receiving bank have agreed upon a
procedure for detecting erroneous duplicates, errors or discrepan
cies in a payment order, and

(b) use of the procedure by the receiving bank revealed or
would have revealed the erroneous duplicate, error or discrep
ancy.

If the error or discrepancy that the bank would have detected was
that the sender instructed payment of an amount greater than the
amount intended by the sender, the sender is bound only to the
extent of the amount that was intended. Paragraph (5) applies to
an error or discrepancy in an amendment or a revocation order as
it applies to an error or discrepancy in a payment order.

(6) A sender becomes obligated to pay the receiving bank for
the payment order when the receiving bank accepts it, but pay
ment is not due until the beginning of the execution period.

Article 6
Payment to receiving bank

For the purposes of this law, payment of the sender's obligation
under article 5(6) to pay the receiving bank occurs

(a) if the receiving bank debits an account of the sender with
the receiving bank, when the debit is made; or

(b) if the sender is a bank and subparagraph (a) does not
apply,

(i) when a credit that the sender causes to be entered to
an account of the receiving bank with the sender is
used or, if not used, on the banking day following
the day on which the credit is available for use and
the receiving bank learns of that fact, or

(ii) when a credit that the sender causes to be entered to
an account of the receiving bank in another bank is
used or, if not used, on the banking day following
the day on which the credit is available for use and
the receiving bank learns of that fact, or

(iii) when final settlement is made in favour of the re
ceiving bank at a central bank at which the receiving
bank maintains an account, or

(iv) when final settlement is made in favour of the re
ceiving bank in accordance with
a. the rules of a funds transfer system that provides

for the settlement of obligations among partici
pants either bilaterally or multilaterally, or

b. a bilateral netting agreement with the sender; or

(c) if neither subparagraph (a) nor (b) applies, as otherwise
provided by law.

Article 7
Acceptance or rejection of a payment order by receiving bank

other than the beneficiary's bank

(1) The provisions of this article apply to a receiving bank other
than the beneficiary's bank.

(2) A receiving bank accepts the sender's payment order at the
earliest of the following times:

(a) when the bank receives the payment order, provided that
the sender and the bank have agreed that the bank will execute
payment orders from the sender upon receipt;

(b) when the bank gives notice to the sender of acceptance;

(c) when the bank issues a payment order intended to carry
out the payment order received;

(d) when the bank debits an account of the sender with the
bank as payment for the payment order; or

(e) when the time for giving notice of rejection under para
graph (3) has elapsed without notice having been given.

(3) A receiving bank that does not accept a payment order is
required to give notice of rejection no later than on the banking
day following the end of the execution period, unless:

(a) where payment is to be made by debiting an account of the
sender with the receiving bank, there are insufficient funds avail
able in the account to pay for the payment order;

(b) where payment is to be made by other means, payment has
not been made; or

(c) there is insufficient information to identify the sender.

(4) A payment order ceases to have effect if it is neither accepted
nor rejected under this article before the close of business on the
fifth banking day following the end of the execution period.

Article 8
Obligations of receiving bank other than the beneficiary's bank

(1) The provisions of this article apply to a receiving bank other
than the beneficiary's bank.

(2) A receiving bank that accepts a payment order is obligated
under that payment order to issue a payment order, within the
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time required by article 11, either to the beneficiary's bank or to
an intermediary bank, that is consistent with the contents of the
payment order received by the receiving bank and that contains
the instructions necessary to implement the credit transfer in an
appropriate manner.

(3) A receiving bank that determines that it is not feasible to
follow an instruction of the sender specifying an intermediary
bank or funds transfer system to be used in carrying out the credit
transfer, or that following such an instruction would cause exces
sive costs or delay in completing the credit transfer, shall be taken
to have complied with paragraph (2) if, before the end of the
execution period, it inquires of the sender what further actions it
should take.

(4) When an instruction is received that appears to be intended
to be a payment order but does not contain sufficient data to be
a payment order, or being a payment order it cannot be executed
because of insufficient data, but the sender can be identified, the
receiving bank shall give notice to the sender of the insufficiency,
within the time required by article 11.

(5) When a receiving bank detects that there is an inconsistency
in the information relating to the amount of money to be trans
ferred, it shall, within the time required by article 11, give notice
to the sender of the inconsistency, if the sender can be identified.
Any interest payable under article 17(4) for failing to give the
notice required by this paragraph shall be deducted from any in
terest payable under article 17(1) for failing to comply with para
graph (2) of this article.

(6) For the purposes of this article, branches and separate offices
of a bank, even if located in the same State, are separate banks.

Article 9
Acceptance or rejection of a payment order by

beneficiary's bank

(1) The beneficiary's bank accepts a payment order at the ear
liest of the following times:

(a) when the bank receives the payment order, provided that
the sender and the bank have agreed that the bank will execute
payment orders from the sender upon receipt;

(b) when the bank gives notice to the sender of acceptance;

(c) when the bank debits an account of the sender with the
bank as payment for the payment order;

(d) when the bank credits the beneficiary's account or other
wise places the funds at the disposal of the beneficiary;

(e) when the bank gives notice to the beneficiary that it has
the right to withdraw the funds or use the credit;

(f) when the bank otherwise applies the credit as instructed in
the payment order;

(g) when the bank applies the credit to a debt of the benefi
ciary owed to it or applies it in conformity with an order of a
court or other competent authority; or

(h) when the time for giving notice of rejection under para
graph (2) has elapsed without notice having been given.

(2) A beneficiary's bank that does not accept a payment order is
required to give notice of rejection no later than on the banking
day following the end of the execution period, unless:

(a) where payment is to be made by debiting an account of the
sender with the beneficiary's bank, there are insufficient funds
available in the account to pay for the payment order;

(b) where payment is to be made by other means, payment has
not been made; or

(c) there is insufficient information to identify the sender.

(3) A payment order ceases to have effect if it is neither accepted
nor rejected under this article before the close of business on the
fifth banking day following the end of the execution period.

Article 10
Obligations of beneficiary's bank

(1) The beneficiary's bank is, upon acceptance of a payment
order, obligated to place the funds at the disposal of the benefi
ciary, or otherwise to apply the credit, in accordance with the
payment order and the law governing the relationship between the
bank and the beneficiary.

(2) When an instruction is received that appears to be intended
to be a payment order but does not contain sufficient data to be
a payment order, or being a payment order it cannot be executed
because of insufficient data, but the sender can be identified, the
beneficiary's bank shall give notice to the sender of the insuffi
ciency, within the time required by article 11.

(3) When the beneficiary's bank detects that there is an incon
sistency in the information relating to the amount of money to be
transferred, it shall, within the time required by article 11, give
notice to the sender of the inconsistency if the sender can be
identified.

(4) When the beneficiary's bank detects that there is an incon
sistency in the information intended to identify the beneficiary, it
shall, within the time required by article 11, give notice to the
sender of the inconsistency if the sender can be identified.

(5) Unless the payment order states otherwise, the beneficiary's
bank shall, within the time required for execution under article 11,
give notice to a beneficiary who does not maintain an account at
the bank that it is holding funds for its benefit, if the bank has
sufficient information to give such notice.

Article 11
Time for receiving bank to execute payment order and

give notices

(1) In principle, a receiving bank that is obligated to execute a
payment order is obligated to do so on the banking day it is
received. If it does not, it shall do so on the banking day after the
order is received. Nevertheless, if

(a) a later date is specified in the payment order, the payment
order shall be executed on that date, or

(b) the payment order specifies a date when the funds are to
be placed at the disposal of the beneficiary and that date indicates
that later execution is appropriate in order for the beneficiary's
bank to accept a payment order and execute it on that date, the
order shall be executed on that date.

(2) If the receiving bank executes the payment order on the
banking day after it is received, except when complying with
subparagraph (a) or (b) of paragraph (1), the receiving bank must
execute for value as of the day of receipt.

(3) A receiving bank that becomes obligated to execute a pay
ment order by virtue of accepting a payment order under article
7(2)(e) must execute for value as of the later of the day on which
the payment order is received and the day on which

(a) where payment is to be made by debiting an account of the
sender with the receiving bank, there are sufficient funds avail
able in the account to pay for the payment order, or
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(b) where payment is to be made by other means, payment has
been made.

(4) A notice required to be given under article 8(4) or (5) or
article 10(2), (3) or (4) shall be given on or before the banking
day following the end of the execution period.

(5) A receiving bank that receives a payment order after the
receiving bank's cut-off time for that type of payment order is
entitled to treat the order as having been received on the next day
the bank executes that type of payment order.

(6) If a receiving bank is required to perform an action on a day
when it does not perform that type of action, it must perform the
required action on the next day it performs that type of action.

(7) For the purposes of this article, branches and separate offices
of a bank, even if located in the same State, are separate banks.

Article 12

Revocation

(1) A payment order may not be revoked by the sender unless
the revocation order is received by a receiving bank other than the
beneficiary's bank at a time and in a manner sufficient to afford
the receiving bank a reasonable opportunity to act before the later
of the actual time of execution and the beginning of the day on
which the payment order ought to have been executed under
subparagraph (a) or (b) of article 11(1).,

(2) A payment order may not be revoked by the sender unless
the revocation order is received by the beneficiary's bank at a
time and in a manner sufficient to afford the bank a reasonable
opportunity to act before the later of the time the credit transfer
is completed and the beginning of the day when the funds are to
be placed at the disposal of the beneficiary.

(3) Notwithstanding the provisions of paragraphs (1) and (2),
the sender and the receiving bank may agree that payment orders
issued by the sender to the receiving bank are to be irrevocable or
that a revocation order is effective only if it is received earlier
than the time specified in paragraph (1) or (2).

(4) A revocation order must be authenticated.

(5) A receiving bank other than the beneficiary's bank that ex
ecutes, or a beneficiary's bank that accepts, a payment order in
respect of which an effective revocation order has been or is
subsequently received is not entitled to payment for that payment
order. If the credit transfer is completed, the bank shall refund any
payment received by it.

(6) If the recipient of a refund is not the originator of the credit
transfer, it shall pass on the refund to its sender.

(7) A bank that is obligated to make a refund to its sender is
discharged from that obligation to the extent that it makes the
refund direct to a prior sender. Any bank subsequent to that prior
sender is discharged to the same extent.

(8) An originator entitled to a refund under this article may re
cover from any bank obligated to make a refund hereunder to the
extent that the bank has not previously refunded. A bank that is
obligated to make a refund is discharged from that obligation to
the extent that it makes the refund direct to the originator. Any
other bank that is obligated is discharged to the same extent.

(9) Paragraphs (7) and (8) do not apply to a bank if they would
affect the bank's rights or obligations under any agreement or any
rule of a funds transfer system.

(10) If the credit transfer is completed but a receiving bank
executes a payment order in respect of which an effective revo
cation order has been or is subsequently received, the receiving
bank has such rights to recover from the beneficiary the amount
of the credit transfer as may otherwise be provided by law.

(11) The death, insolvency, bankruptcy or incapacity of either
the sender or the originator does not of itself operate to revoke a
payment order or terminate the authority of the sender.

(12) The principles contained in this article apply to an amend
ment of a payment order.

(13) For the purposes of this article, branches and separate of
fices of a bank, even if located in the same State, are separate
banks.

CHAPTER Ill. CONSEQUENCES OF FAILED,
ERRONEOUS OR DELAYED CREDIT TRANSFERS

Article 13

Assistance

Until the credit transfer is completed, each receiving bank is
requested to assist the originator and each subsequent sending
bank, and to seek the assistance of the next receiving bank, in
completing the banking procedures of the credit transfer.

Article 14

Refund

(I) If the credit transfer is not completed, the originator's bank
is obligated to refund to the originator any payment received from
it, with interest from the day of payment to the day of refund. The
originator's bank and each subsequent receiving bank is entitled
to the return of any funds it has paid to its receiving bank, with
interest from the day of payment to the day of refund.

(2) The provisions of paragraph (1) may not be varied by agree
ment except when a prudent originator's bank would not have
otherwise accepted a particular payment order because of a sig
nificant risk involved in the credit transfer.

(3) A receiving bank is not required to make a refund under
paragraph (1) if it is unable to obtain a refund because an inter
mediary bank through which it was directed to effect the credit
transfer has suspended payment or is prevented by law from
making the refund. A receiving bank is not considered to have
been directed to use the intermediary bank unless the receiving
bank proves that it does not systematically seek such directions in
similar cases. The sender that first specified the use of that inter
mediary bank has the right to obtain the refund from the interme
diary bank.

(4) A bank that is obligated to make a refund to its sender is
discharged from that obligation to the extent that it makes the
refund direct to a prior sender. Any bank subsequent to that prior
sender is discharged to the same extent.

(5) An originator entitled to a refund under this article may re
cover from any bank obligated to make a refund hereunder to the
extent that the bank has not previously refunded. A bank that is
obligated to make a refund is discharged from that obligation to
the extent that it makes the refund direct to the originator. Any
other bank that is obligated is discharged to the same extent.

(6) Paragraphs (4) and (5) do not apply to a bank if they would
affect the bank's rights or obligations under any agreement or any
rule of a funds transfer system.
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Article 15
Correction of underpayment

If ~e amount of the payment order executed by a receiving
bank IS less than the amount of the payment order it accepted,
oth.er than as a result of the deduction of its charges, it is obligated
to Issue a payment order for the difference.

Article 16
Restitution of overpayment

If the credit transfer is completed, but the amount of the pay
ment order executed by a receiving bank is greater than the
amount of the payment order it accepted, it has such rights to
recover the difference from the beneficiary as may otherwise be
provided by law.

Article 17
Liability for interest

(1) A receiving bank that does not comply with its obligations
?nder article 8(2) is liable to the beneficiary if the credit transfer
IS completed. The liability of the receiving bank is to pay interest
on the amount of the payment order for the period of delay caused
by the receiving bank's non-compliance. If the delay concerns
only part of the amount of the payment order, the liability shall
be to pay interest on the amount that has been delayed.

(~) The liability of a receiving bank under paragraph (1) may be
discharged by payment to its receiving bank or by direct payment
!O the beneficiary. If a receiving bank receives such payment but
IS not the beneficiary, the receiving bank shall pass on the benefit
of the interest to the next receiving bank or, if it is the benefici
ary's bank, to the beneficiary.

(3) An originator may recover the interest the beneficiary would
have been entitled to, but did not, receive in accordance with
paragraphs (1) and (2) to the extent the originator has paid interest
to the beneficiary on account of a delay in the completion of the
credit transfer. The originator's bank and each subsequent receiv
ing bank that is not the bank liable under paragraph (l) may
recover interest paid to its sender from its receiving bank or from
the bank liable under paragraph (1).

(4) A receiving bank that does not give a notice required under
article 8(4) or (5) shall pay interest to the sender on any payment
that it has received from the sender under article 5(6) for the
period during which it retains the payment.

(5) A beneficiary's bank that does not give a notice required
under article 10(2), (3) or (4) shall pay interest to the sender on
any payment that it has received from the sender under article
5(6), from the day of payment until the day that it provides the
required notice.

(6) The b.eneficiary's bank is liable to the beneficiary to the
extent ~rovlded by the law governing the relationship between the
benefiCiary and the bank for its failure to perform one of the
obligations under article 10(1) or (5).

(7) The provisions of this article may be varied by agreement to
the extent that the liability of one bank to another bank is in
creas~d or ~educed. S,uch an agreement to reduce liability may be
contame~ m a b~nk.s ~t~ndard te~s. of dealing. A bank may
agree to mcrease ItS lIabilIty to an orIgmator or beneficiary that is
not a ban~, but may n.ot redu.ce its liability to such an originator
or benefiCiary. In particular, It may not reduce its liability by an
agreement fixing the rate of interest.

Article 18
Exclusivity of remedies

The remedies in article 17 shall be exclusive, and no other
remedy arising out of other doctrines of law shall be available in
respect of non-compliance with articles 8 or 10, except any rem
edy that may exist when a bank has improperly executed, or failed
to execute, a payment order (a) with the specific intent to cause
loss, or (b) recklessly and with actual knowledge that loss would
be likely to result.

CHAPTER IV. COMPLETION OF CREDIT TRANSFER

Article 19
Completion of credit transfer*

(1) A credit transfer is completed when the beneficiary's bank
accepts a payment order for the benefit of the beneficiary. When
!he credit transfer is completed, the beneficiary's bank becomes
mdebted to the beneficiary to the extent of the payment order
accepted by it. Completion does not otherwise affect the relation
ship between the beneficiary and the beneficiary's bank.

(2) A credit transfer is completed notwithstanding that the
~mount of the payment order accepted by the beneficiary's bank
IS less than the amount of the originator's payment order because
one or more receiving banks have deducted charges. The comple
tion of the credit transfer shall not prejudice any right of the
beneficiary under the applicable law governing the underlying
obligation to recover the amount of those charges from the origi
nator.

*The Commission suggests the following lext for States that might wish
10 adopt it:

If a credit transfer was for the purpose of discharging an obligation
of the originator to the beneficiary that can be discharged by credit
transfer to the account indicated by the originator, the obligation is
discharged when the beneficiary's bank accepts the payment order and
to the extent that it would be discharged by payment of the same
amount in cash.



Ill. SUMMARY RECORDS OF MEETINGS OF THE COMMISSION
DEVOTED TO THE PREPARATION OF THE UNCITRAL MODEL LAW

ON INTERNATIONAL CREDIT TRANSFERS

Summary record of the 467th meeting

Monday, 4 May 1992, at 10.30 a.m.

[NCN.9/SR.467]

Temporary Chairman: Mr. HERRMANN (Secretary of the Commission)

Chairman: Mr. ABASCAL ZAMORA (Mexico)

The meeting was called to order at 11.10 a.m.

International payments: draft Model Law on International
Credit Transfers

OPENING OF THE SESSION

1. The TEMPORARY CHAIRMAN said that the twenty-fifth
session of the United Nations Commission on International Trade
Law (UNCITRAL) would be important not only because it
marked the Commission's silver jubilee, but also because the
Commission expected to complete its work on two major texts,
namely, the draft Model Law on International Credit Transfers
and the draft Legal Guide on International Countertrade Transac
tions. The Commission would also consider a number of other
important issues.

2. The Congress on International Trade Law would be held
during the last week of the session. The UNCITRAL secretariat
had prepared an interesting programme for the Congress, which
included over 60 speakers. The secretariat had decided that no
official conclusions should be drawn and no resolutions should be
adopted at the Congress, which should rather take the form of a
free-Wheeling dialogue. At its next session, the Commission could
consider how to make the best use of the positive results of the
Congress in its future programme of work.

ELECTION OF OFFICERS

3. Mr. Abascal Zamora (Mexico) was elected Chairman byac
clamation.

4. Mr. Abascal Zamora (Mexico) took the Chair.

ADOPTION OF THE AGENDA (NCN .9/355)

5. The agenda was adopted.

INTERNATIONAL PAYMENTS: DRAFT MODEL LAW ON
INTERNATIONAL CREDIT TRANSFERS (N46/17; NCN.9/
346, NCN.9/347 and Add.l and A/CN.9/367)

6. The CHAIRMAN said that, at its twenty-fourth session, the
Commission had briefly considered article 16 of the draft Model
Law on International Credit Transfers, and had decided to resume

consideration of the article as well as the proposal made by the
United Kingdom and Finland to replace the existing article with
the text contained in paragraph 278 of the UNCITRAL report (N
46117). In connection with article 16, he drew the Commission's
attention to the definition of "interest" contained in paragraph 92
of the Commission's report.

7. Mr. GREGORY (United Kingdom) said that article 16 was
based on the principle that, when a credit transfer was completed
but some delay had occurred, the bank that caused the delay was
obliged to pass interest down the chain to the beneficiary. Article
16 also dealt with liability for failure to comply with certain other
obligations contained in the draft Model Law, such as the obliga
tion of banks to give notice, in certain circumstances, of discrep
ancies that they might detect in payment orders that they received.
In that case, the principle was different: the interest passed from
the bank that failed to comply with the notification requirement
back to its sender. The Commission should bear in mind that
article 16 dealt with two situations, namely, the need to pass
interest to the beneficiary for delay in execution and the need to
pass interest back to a sender when a receiving bank failed to
comply with the notification provision.

8. After reviewing the provisions of article 16 as set out in an
nex I to document N46117, he said that the new version prepared
by the United Kingdom and Finland was intended to reflect the
decisions taken by the Commission on articles 1 to 15, and also
to make the existing provisions of article 16 more logical.

9. Introducing the revised text of article 16(1) (as set out in
document N46/17, para. 278), he said that none of the changes
were substantive. The first sentence, rather than referring to a
receiving bank's "failure to execute", as in the current text (set
out in annex I to document N46117), referred to failure "to com
ply with its obligations under article 7(2)". The requirement in
article 7(2) that the receiving bank should issue a payment order
consistent with payment received established the essential chain
of obligations. The changes made the first sentence of article
16(1) more precise.

10. While the second sentence was unchanged, the third sen
tence was completely revised. The current text, which stipulated
the mechanics of the discharge of liability, belonged more logi-
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cally in article 16(2); the revised text stated what should be done
if too little had been paid, a point currently dealt with in article
16(5). He proposed that the Commission should adopt article
16(1) as revised.

11. Mr. BURMAN (United States of America) said that while
his delegation would withhold its position on a possible problem
in article 16(2) until it was clear how the full text of article 16
would read, he wished to suggest the possibility of including in
paragraph 2 language already approved in two previous articles,
regarding the protection of the rights of parties to a credit transfer
who might be precluded from the non-payment of interest that
was authorized in article 16(2).

12. Mr. EL-SHARKAWY (Egypt) asked whether, as new article
16 (2 his) implied, the liability of a receiving bank under article
16(1) was an objective liability, which did not require any proof
of fault.

13. The CHAIRMAN said that, indeed, the Working Group had
intended it to be an objective liability.

14. Mr. FUJlSHITA (Japan) said that he saw two problems with
both the current and the revised texts. He noted that in the current
text of article 16 all reference to damages-the cost of reissuance
of payment orders and the cost of lawyers' fees-had been de
leted, and he wondered why that had been done, in view of the
crucial provision in current article 16(8) regarding the exclusive
ness of remedies for damages. If the current version of article 16
was retained, a reference to such damages would have to be added
in article 16(1). If, however, the United KingdomlFinland revision
of article 16 was adopted, in which current paragraph 8 was de
leted, he could support the revised text of paragraph 1 as pro
posed.

15. Another problem arose in the third sentence of new article
16( I) the liability referred to was, pursuant to the first sentence,
contingent upon completion of the credit transfer under article
17(2). However, in a case where the beneficiary's bank received
only a partial payment order, the credit transfer would presumably
still be considered completed under the terms of article 17(2),
making that bank liable. As he recalled it, it had been decided not
to include the "partial completion" concept in article 16(1) be
cause of such a possibility.

16. The CHAIRMAN said that any specific reference to dam
ages had been deleted from the current text of article 16, because
it had been felt that the cost of issuance of a new payment order
was too small to be worth mentioning, and because the payment
of lawyers' fees had been deemed to be a matter for national
legislation and not for the Model Law. At one point, a footnote to
that effect had been part of the article.

17. As to partial payment orders, which were dealt with in cur
rent article 16(5), the matter would have to be considered in con
junction with both article 14 and article 17(1).

18. Mr. BERGSTEN (Consultant to the Secretariat) said that the
provisions concerning the discharge of the obligation of the origi
nator to the beneficiary were currently in article 16(2).

19. Mr. GREGORY (United Kingdom) said that earlier refer
ences to legal expenses had indeed been deleted, but not merely
because they were only a minor element or a matter for national
legislation. They had been deleted because of a change of philoso
phy at the last meeting of the Working Group. Article 16 had
gone from being a fault-based provision involving the concept of
damages to a provision which depended only on an objective
failure to comply, rather than on fault or loss or assessment of
loss. Article 16 dealt with interest which was earned by a delaying

bank and which must be passed down. He agreed that current
paragraph 1 had to be seen in the light of current paragraph 8,
where it would be appropriate to discuss Japan's wish to reintro
duce the reference to damages. Revised paragraph 1 dealt only
with interest.

20. The second question raised by Japan regarding the possibil
ity of partial completion of a payment order would come under
article 17; and article 16(1) was currently based on article 17 as
drafted by the Working Group. In any case, the basic principle on
which all were agreed was that article 16(1) applied if the benefi
ciary's bank accepted a payment order which was the result of the
chain of liability that began with the originator's payment order.

21. Mr. LOJENDIO (Spain) said that one point remained un
clear in both the current and the revised texts of article 16(1),
which established a distinction between the obligation to pay in
terest and the liability to the beneficiary. It was not clear, from the
third sentence of the current text, who would be liable to the
beneficiary. It seemed logical that the bank which received the
interest would be liable, but that had to be spelt out clearly, as did
the fact the beneficiary could claim a remedy from either the bank
that had failed to comply or the receiving bank.

22. Mr. SCHNEIDER (Germany) said that article 16(1) raised
two problems. First, he did not see why the receiving bank should
be liable only to the beneficiary and not to the originator or the
issuing bank. His delegation believed the obligation involved was
a contractual one, although the Working Group considered it a
statutory duty. Even so, given the right of the beneficiary to ask
for damages in a case of delayed payment from either the origi
nator or the receiving bank, a serious problem could arise for the
originator if the beneficiary opted for the first course, because the
originator at the moment had no way to claim reimbursement
from the receiving bank. The beneficiary should not have sole
rights in the matter.

23. Secondly, the concept of objective liability was not clearly
defined in article 16. If a receiving bank was deemed to have been
unjustly enriched as a result of its failure to execute a payment
order, then it should be given the possibility of showing that it had
not been so enriched. In his view, a receiving bank should be
liable only where its failure to execute an order was negligent or
intentional. He did not support the notion of objective liability.

24. The CHAIRMAN said that, in view of the current practice
of receiving banks passing orders for payment and the corre
sponding interest on to the next receiving bank in the chain, the
Working Group, in article 13(1), provided for the right of the
originator of a payment to receive interest from a receiving bank
which failed to execute the order.

25. As far as objective liability was concerned, the Working
Group had concluded that a receiving bank which failed to ex
ecute an order incurred liability, which was limited, however, to
the payment of interest and did not extend to other indirect or
consequential damages.

26. Mr. VASSEUR (Observer, Banking Federation of the Euro
pean Community) said that his organization, which spoke for al
most all Western European banks, had difficulty with the idea that
a receiving bank should be liable for interest if it failed to execute
a payment order. That position assumed that the bank had had the
money at its disposal and had unjustly enriched itself. However,
the bank might have been advancing the money and, although it
had undertaken to execute a payment order, it might not actually
have had the originator's funds at its disposal. He wished to know
whether article 16 contemplated such a situation.

27. The CHAIRMAN said that, in considering the question of
liability, the Working Group had dwelt not on the notion of unjust
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enrichment, but on the extent of liability. It had felt that if a bank
undertook to execute an order, it had an objective liability and
was therefore liable for the payment of interest whether or not it
had actually received the funds in question.

28. Mr. SCHNEIDER (Germany) said that article 13(1) covered
a situation in which a transfer had not been completed, while
article 16(1) contemplated a situation in which a payment order
was executed but not in due time. In the latter case, article 16(1)
provided that interest should be paid only to the beneficiary and
not to the originator. In his view, the provision for the payment
of interest should also extend to the originator.

29. As for the concept of objective liability, he recalled that the
Working Group had earlier proposed that there should be a series
of exceptions covering, for example, cases where, on account of
war, it was impossible to execute an order. The Commission
should either reopen consideration of exceptions to liability or
embrace the concept of liability where there was fault.

30. The CHAIRMAN, while noting the suggestion of the repre
sentative of Germany that the Commission should reopen consid
eration of exceptions to liability, pointed to the differences be
tween the situations provided for in articles 16(1) and 13(1), and
proposed that the matter should be referred to the J:)rafting Group.

31. Mr. EL-SHARKAWY (Egypt) said that the question of un
just enrichment simply did not arise, since there should be no
need to prove negligence or fault.

32. Ms. KOSKELO (Observer for Finland) said that the situation
adverted to by the representative of Germany, in which a benefi
ciary claimed interest from the originator of an order on account
of a delay in transfer, had been contemplated in paragraph (2 ter)
of the proposed revised version of article 16.

33. With regard to the determination of liability, there were very
good reasons for using the yardstick of objective liability. The

conceptual framework of damages and unjust enrichment did not
inform article 16. The Working Group had simply concluded that
a party which was holding funds was in a position to benefit from
those funds and therefore had an obligation to pay compensation
for its failure to execute. The reason for such failure was irrelevant.

34. Mr. GREGORY (United Kingdom) said that he fully shared
the view just expressed by the representative of Finland concern
ing the basis for liability. The Model Law was being codified in
an age of high-speed electronic transfers, and the Commission
should not necessarily be bound by concepts of municipal law
such as unjust enrichment and negligence. Objective liability
based on the simple calculation of interest would be a much easier
system to operate.

35. Mr. LE GUEN (France) agreed that the recelvmg bank
should be objectively liable for payment of interest where it failed
to execute a payment order, without regard to unjust enrichm~nt

or fault. Several grounds for the liability of receiving banks, in
cluding liability for losses due to variations in the foreign ex
change rate, had been eliminated from the draft text. That was all
the more reason why the liability regime retained in the draft
should be stricter.

36. He cautioned that any changes to draft articles 16, 17, and,
to some extent, 18 might have consequences for the remainder of
the text, on which broad agreement had already been reached.

37. Mr. FELSENFELD (United States of America) said that he
shared the views expressed by the representatives of the United
Kingdom, Finland and France. The draft Model Law proposed a
harmonious, realistic and rational system based on the premise that
a bank which held funds beyond the time during which it was au
thorized to do so was liable for interest. If the originator's bank did
not hold funds, it would not be so liable. To provide for exceptions
would be to introduce unnecessary turmoil into the system.

The meeting rose at 1 p.m.

Summary record of the 468th meeting

Monday, 4 May 1992, at 3 p.m.

[A/CN.9/SR.468]

Chairman: Mr. ABASCAL ZAMORA (Mexico)

The meeting was called to order at 3.10 p.m.

INTERNATIONAL PAYMENTS: DRAFT MODEL LAW ON
INTERNATIONAL CREDIT TRANSFERS (continued) (N46/
17; NCN.91346, NCN.9/347 and Add.l and NCN.9/367)

Article 16

I. The CHAIRMAN said that, owing to a lack of support in
the Commission, the representative of Germany had agreed
to withdraw his objection to the notion of objective liability,
on condition that his delegation's views were reflected in the
record.

2. The Commission must determine whether paragraph (I) of
article 16 should use the wording originally proposed by the
Working Group on International Payments, as set out in annex I
to the Commission's report on the work of its twenty-fourth ses
sion (N46!l7), or that proposed by the United Kingdom and

Finland (N46/l7, para. 278). In addition, the representative of
Germany had raised the question of extending liability to the
originator when a financial transfer was not completed, a situation
contemplated in paragraph (2 ter) of the United KingdomlFinnish
proposal.

3. Mr. FUJISHITA (Japan) said that his delegation would have
no objection to paragraphs (1) and (2 ter), provided that the points
he had raised at the previous meeting were dealt with properly
when the Commission considered articles 16(8) and 17( I).

4. The CHAIRMAN, suggested that the Commission should
adopt paragraph (I) and that paragraphs (I) and (2 ter) of the
United KingdomlFinnish proposal should be referred to the Draft
ing Group for further review.

5. It was so decided.
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6. The CHAIRMAN suggested that the Commission should
adopt paragraph (2).

7. It was so decided.

8. Mr. GREGORY (United Kingdom), referring to paragraph (2
his) of the United KingdomlFinnish proposal, said that the pur
pose of article 16 was to provide a structure in which the obliga
tions in the Model Law that were essential to the operation of a
credit transfer would have some liability attached to them. Para
graph (2 his) was therefore necessary to explain that one of the
failures that could incur liability under paragraph (1) was the
failure to pay. He noted, however, that the word "pay" did not
cover the debiting of a sender's account at the receiving bank,
which could be done at any time.

9. If a rule obliged a bank to pay in a timely fashion, the appro
priate time for such payment was when funds were available in
the account. The rule was meant to apply to a bank that received
money but held on to it even though it had issued a payment order
consistent with the one received. Such a rule would clarify the
obligations referred to in paragraph (I).

10. Mr. FELSENFELD (United States of America) said he was
sympathetic to the objectives of the representative of the United
Kingdom, but felt that paragraph (2 his) would not accomplish
them. He had a number of objections to that paragraph: for exam
ple, the paying bank must make payment to any receiving bank
that accepted a payment order whether or not the sending bank
had been paid. He was not sure what sanctions should apply if
such was not the case. The reference to a delay caused by failure
to pay was also unclear. A bank that issued a payment order that
was accepted must cover that payment order, and failure to do so
constituted a violation of the obligation. Whether or not failure to
pay caused delay was irrelevant to the transaction. Finally, the
Commission had already decided that no specific penalty would
be provided for banks that were unable to pay.

11. Ms. KOSKELO (Observer for Finland) said that paragraph
(2 his) was not intended to deal with situations where a sending
bank failed to execute a payment order already accepted by a
receiving bank. The need for that paragraph arose from the fact
that a bank that had received and accepted a payment order could
delay the credit transfer in two ways: by executing the payment
order too late, or by issuing its own payment order but failing to
make payment available to the next bank. In the latter case, the
next bank would not accept the order and delay would result.

12. The CHAIRMAN pointed out that article 4(6) established
that when a bank accepted a payment order, the sending bank
must pay the receiving bank for that payment order. Article 7(2)
established the obligations of banks. If a bank accepted a payment
order, the normal assumption was that that bank had the necessary
funds. However, it could not hold up the transaction if funds were
not available; having accepted the original payment order, it must
then issue a new order. By failing to do so the bank was flouting
its responsibilities.

13. Mr. BURMAN (United States of America) said that para
graph (2 his) could pose real problems. The observer for Finland
had said that the paragraph was not meant to deal with the case
of a sending bank that failed to pay. In a credit transfer, however,
a receiving bank that accepted a payment order and issued a new
order of its own became by that very act a sending bank. The non
payment or delayed payment of such orders by receiving banks
was in fact an illusory problem. The so-called failure to pay was
actually credit, and billions of dollars went through banks' books
without any "cover" ever having been provided. Article 4(6)
established an obligation to pay and that obligation need not be
expanded.

14. To include paragraph (2 his) in article 16 would interfere
with the credit decisions made by receiving banks and would
introduce complications into high-volume, high-speed credit
transfers. In practice, receiving banks never matched incoming
and outgoing payment orders on a one-to-one basis. Such an
obligation would be very cumbersome to legislate.

15. Mr. JONES (United Kingdom) said that he was familiar with
the practical problems raised by the United States representative.
However, paragraph (2 his) sought to impose an obligation that
would prevent banks from issuing payment orders unless they
could pay for them. The problem was in fact exacerbated by high
speed financial transfers, which were slowed tremendously by
large numbers of transactions without cover. Consequently, his
delegation's proposal sought to create a situation in which most
payment orders were drawn on available credit and the flow of
transactions was not slowed by a lack of credit.

16. Ms. KOSKELO (Observer for Finland) said that the new
rule would not interfere with the credit decisions of receiving
banks. If a receiving bank was willing to execute a payment order
even though it had not been paid or had received assurance that
it would get cover, no problem arose, except in the rare case
where a receiving bank was not willing to give credit to the
sender. The problem addressed in the proposal arose when a re
ceiving bank was not prepared to execute a payment order with
out the assurance of cover: in that situation, a delay would be
caused by the sending bank's failure to make cover available.

17. As to the objection that the new rule would create an opera
tional burden arising from the need to match payments and pay
ment orders, she stressed that the proposed rule merely sought to
impute liability. Thus it did not imply the introduction of any
features in the actual processing of payment orders.

18. Mr. DE BOER (Observer for the Netherlands) said that he
favoured the United KingdomlFinnish proposal. His delegation
had submitted a proposal at the previous session that would have
had the same result. Any delay that was caused because a bank
had issued a payment order and had not provided cover must have
a remedy. The draft Model Law had a lacuna in that respect.

19. Mr. JANSSON (Observer for Sweden) supported the views
expressed by the observer for the Netherlands.

20. Mr. JONES (United Kingdom) said that the practical prob
lems raised by the representative of the United States of America
were not relevant to article 16. His delegation did not see any
difference between a situation in which funds were actually avail
able and one in which credit was given. While he agreed that
payments were not matched on an individual basis, his delega
tion's proposal did not require any matching whatsoever. What
was important was whether the receiving bank had actually re
ceived sufficient funds by any means; if so, and if it decided to
accept payment and make another payment, it must not hold onto
those funds.

21. Mr. BURMAN (United States of America) said that, unfor
tunately, ideas that sounded logical were colliding with commer
cial reality. The Commission was displaying an inclination to
overregulate; and seeking to give some kind of legal imprimatur
to the shadowy concept of cover. In the commercial world a wide
variety of payment orders were executed because a bank along the
chain, following its own commercial judgement, chose to accept
and execute them. In the real world payment orders from a variety
of countries often did not have money behind them. If the Com
mission's purpose was to promote trade and commerce, it should
not revive the concept of cover. If it tried to overregulate the
system, it would not have any influence in the growing world of
computer-assisted banking.



Part Three. Annexes 423

22. Mr. FELSENFELD (United States of America) said that the
draft Model Law had always been based on the simple idea that
every credit transfer, whether there was cover or not, could be
accepted or rejected by the receiving bank without restriction.
There was no lacuna in the draft Model Law in that respect. In
asking for cover, the receiving bank itself could create a delay;
such a course of action would not be consistent with good credit
practice or with the theme of the draft Model Law.

23. The CHAIRMAN said that the text of paragraph (2 his) had
gained very little support. Therefore, if he heard no objection, he
would take it that the Commission decided not to include para
graph (2 his) in article 16.

24. It was so decided.

25. Mr. BERGSTEN (Consultant to the Secretariat) said that
since article 7(3) had been deleted at the previous session, the
reference to that article in paragraph (3) of article 16 should also
be deleted. In paragraph (4), the reference to article 9 should read
"paragraphs (2), (3) or (4)".

26. Mr. BHALA (United States of America) said that paragraphs
(3) and (4) of article 16 dealt with notification duties that some
times arose in the event of inconsistencies in Pllyment orders.
While the Commission had already considered certain aspects of
that issue, it might wish to revert to it at some point.

•
27. Paragraphs (3) and (4) were adopted.

28. Ms. KOSKELO (Observer for Finland), speaking with refer
ence to article 16(5), said that she had difficulty with two aspects
of the text proposed by the Working Group which were addressed
in the proposal put forward by her delegation and that of the
United Kingdom. Paragraph (5) provided for liability to the bene
ficiary for interest that was not placed at the disposal of the
beneficiary on the payment date, so that liability in the case of
partial delay would arise only if a payment date was specified in
the payment order. That represented a deviation from the general
rule set out in article 16(\), which made a bank liable for interest
regardless of whether the order contained a designated payment
date.

29. The last sentence of paragraph (5) also constituted a devia
tion from paragraph (1). All that needed to be said was that if only
part of the amount to be transferred had been delayed, interest
should be paid on the amount that was delayed.

30. Mr. GREGORY (United Kingdom) agreed with the views
expressed by the representative of Finland.

31. Mr. EL-SHARKAWY (Egypt) noted that paragraph (5) pro
vided for the same penalty as paragraph (1). However, while the
liability in paragraph (1) was not based on fault but was an ob
jective liability, that in paragraph (5) was based on fault because
the amount in question was less than the amount of the payment
order the receiving bank had accepted. The Model Law should
differentiate between the two situations.

The meeting was suspended at 4.30 p.m. and resumed
at 4.55 p.m.

32. The CHAIRMAN recalled that the Working Group had not
discussed the principle reflected in the last sentence of paragraph
(5). He therefore welcomed the solution which the United King
domlFinnish proposal offered to the problem of payment orders
for lesser amounts.

33. Mr. DUCHEK (Austria) said that the United KingdomlFinn
ish proposal was preferable to the Working Group's text. The

expression "the receiving bank's improper action" was imprecise
and should be avoided.

34. Mr. AZZIMAN (Morocco) said that he shared the concerns
expressed by previous speakers. He had difficulty understanding
the difference between a total and a partial failure to execute a
payment order; the liability would be the same in both cases. He
therefore supported the United KingdomlFinnish proposal to re
flect both situations in paragraph (1).

35. Mr. CHATURVEDI (India) said that his delegation's under
standing of the proposal was that the last sentence of paragraph
(5) should become the last sentence of paragraph (1); if that was
correct, his delegation would support the proposal.

36. Mr. LE GUEN (France) agreed with the representative of
Morocco: both situations should be reflected in paragraph (1).

37. The CHAIRMAN said that, if he heard no objections, he
would take it that the Commission wished to delete paragraph (5).

38. It was so decided.

39. The CHAIRMAN said that paragraph (6) dealt with the li
ability of the beneficiary's bank towards the beneficiary under the
applicable law. Once a credit transfer had been completed with
the acceptance of the payment order by the beneficiary's bank, the
relationship between the bank and the beneficiary no longer fell
within the scope of the Model Law. The purpose of article 16(6),
then, was to ensure that the beneficiary's bank, in complying with
the obligations imposed on it under articles 9(1) and 9(5) was not
exempt from the liability provided for in article 16.

40. Mrs. AUGIER (France) expressed reservations concerning
paragraph (6) which related to the notion of "completion" of a
credit transfer as defined in article 17. Her delegation wished to
ensure that a transfer would not be regarded as completed until
the funds were available to the beneficiary.

41. Mr. LIM (Singapore) suggested that the reference to article
9(1) or (5) should be moved to the beginning of paragraph (6) in
order to make it clear that the liability in question related to the
obligations under those paragraphs.

42. Paragraph (6) was adopted.

43. Mr. AL-NASSER (Saudi Arabia) said that the commercial
banks in his country felt that paragraph (7) should be deleted, as
it reflected an issue that was covered by the principle of contrac
tual freedom.

44. Mr. CHATURVEDI (India) said that his delegation favoured
the retention of the paragraph.

45. Mr. LIM (Singapore) noted that the paragraph had been
omitted from the United KingdomlFinnish proposal. If the intt:n
tion was to give parties maximum contractual freedom, then the
paragraph ought to be deleted, since it would limit the possibili
ties for varying the provisions of article 16.

46. Mr. GREGORY (United Kingdom) said that the authors of
the proposal had not intentionally omitted paragraphs (6) and (7)
from their redraft of article 16; new versions had not yet been
submitted.

47. Mr. VASSEUR (Banking Federation of the European Com
munity) said that the organization which he represented hoped
that the Model Law would provide for maximum contractual free
dom. Accordingly, the last sentence of paragraph (7) should be
deleted, and it should be clearly stated that a bank could agree to
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increase or reduce its liability to an originator or beneficiary. As
such decisions were related to cost, it should be left to the bank
and the client to negotiate the scope of the bank's liability.

48. Drawing attention to paragraph 4 of the secretariat's com
ments on article 16 (NCN.9/346), he noted that a comparison was
made with conventions on the international carriage of goods. It
would appear that where the carriers were jointly liable, the sys
tem of liability could be set aside by agreement between the
parties. Such an arrangement would be appropriate with regard to
the liability of a bank.

49. Furthermore, where an ongmator gave a formal payment
order, requiring execution in a particular manner by a specific
intermediary, the bank should not incur any special liability, and
that, too, should be provided for in the text.

50. Lastly, the Banking Federation of the European Community
wished to sce the provisions of prior article 13 (N46/l7, para.
250) incorporated either into article 16 or into a separate article,
so as to ensure that a bank would be exempted from all liability
in case of force majeure.

51. The CHAIRMAN said that the Commission would in due
course discuss the possible reintroduction of prior article 13. With
regard to conventions on the international carriage of goods, to
which the previous speaker had referred, all such conventions, to
the best of his knowledge, provided for the liability of the various
carriers to the shipper, but did not permit the carriers to agree to
increase or reduce their liability to the shipper or the owner of the
goods. In fact, carriers were prohibited from setting lower limits
on their liability, to the detriment of the shipper or the owner of
the goods, than those provided for in the convention.

52. Ms. KOSKELO (Observer for Finland) said that paragraph (7)
had indeed been deliberately omitted, as the first two sentences of
the paragraph were covered by article 3, and as article 16 (fer) pro
vided that the bank's liability would be mainly to the beneficiary.

53. Mr. DE BOER (Observer for the Netherlands) said that if the
provisions of paragraph 7 were deleted, circumstances might arise
where a bank could reduce its liability to an absolute minimum.
Such a situation would undermine the whole consensus that had
been achieved on the Model Law. The paragraph was therefore
not superfluous and should be retained.

54. The CHAIRMAN said he agreed with the representative of
Finland that, in the light of the provisions of article 3 concerning
freedom of contract, paragraph (7) was to some extent superflu
ous. However, he felt that the last sentence of the paragraph
should be retained, even if the circumstances it covered were
unusual. There was a possibility that a bank might attempt to
reduce its liability to a non-bank beneficiary, and the prohibition
in question was therefore required.

55. Mr. BURMAN (United States of America) said that the re
tention of paragraph (7) should be discussed further. It might also
be necessary to return to paragraph (7) once a decision had been
taken on paragraph (8), which also concerned liability.

56. Mc. AZZIMAN (Morocco) said that the final sentence of
paragraph (7) was a useful measure which afforded protection to
customers. The general liability of banks under the Model Law
was already somewhat limited and the way should not be left
open for further restrictions to be imposed. Furthermore, the
clauses limiting liability might well be subject to different inter
pretations. in different countries. The provision should therefore
be maintained.

57. Mr. EL-SHARKAWY (Egypt) said that the final sentence of
paragraph (7) was based on the assumption that a contractual
relationship existed between the bank in question and the
beneficiary. He could not imagine how such a relationship was
possible.

58. The CHAIRMAN pointed out that the sentence in question
referred not only to a beneficiary, but also to an originator, and
that a contractual relationship between a bank and an originator
was perfectly feasible.

59. In view of the broad support expressed for paragraph (7), he
urged delegations having reservations to remember the spirit in
which the Working Group had drafted the Model Law and asked
whether they would be willing to accept the retention of para
graph (7) on the understanding that the Drafting Group would
consider the necessity of the first two sentences in the light of the
provisions of article 3 concerning freedom of contract.

60. Mc. CHATURVEDI (India) said that his delegation would
prefer to retain paragraph (7) as it stood.

61. Mr. SCHNEIDER (Germany) said that the issue at hand was
not merely a drafting matter; the full text should be maintained.
The second sentence in particular was important in the context of
the harmonization of provisions governing general conditions
within the European Community.

62. The CHAIRMAN said that the Drafting Group would be
asked to address the concern expressed by the representative of
Germany.

63. Mc. BURMAN (United States of America) said that it should
be made clear in the Commission's report that the inclusion of the
second sentence of paragraph (7), and the fact that that provision
did not appear elsewhere, should not be taken to mean that banks
were. not permitted to use standard terms of dealing with respect
to other matters dealt with in other paragraphs.

64. The CHAIRMAN said that the Drafting Group would be
asked to take note of that concern. Perhaps a reference thereto
could be included in article 3, which was the most appropriate
place.

65. Ms. KOSKELO (Observer for Finland) said that the question
raised in the second sentence of paragraph (7) had also been dis
cussed at the Commission's twenty-fourth session in connection
with article 3. On that occasion, it had been decided not to include
a reference to standard terms of dealing and to leave the question
open. If a specific reference was made to standard terms of deal
ing, the question might arise as to how that provision related to
other parts of the Model Law, thereby creating difficulties when
the Model Law was adopted by national legal systems. It would
therefore be best to omit the provision and leave the matter for
individual countries to determine.

66. The CHAIRMAN suggested that the second sentence of
paragraph (7) should be retained, in keeping with the decision of
the Working Group, and that further consideration should be
given to the possibility of including other stipulations in the
standard terms of dealing. The Commission should also consider
the possibility that, by stipulating very low interest rates, a bank
could eliminate its liability under article 16(7). In that case, either
the sentence referring to freedom of contract in the definition of
interest could be deleted, or appropriate language could be in
cluded in paragraph (7) of article 16.

The meeting rose at 6 p.m.
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INTERNATIONAL PAYMENTS: DRAFT MODEL LAW ON
INTERNATIONAL CREDIT TRANSFERS (continued) (AJ46/
17; AJCN.9/346, AJCN.9/347 and Add.l and AJCN.9/367)

1. The CHAIRMAN, in inviting the Commission to resume
consideration of article 16(7) of the draft Model Law, as set out
in annex I to document AJ46/17, recalled that some fears had been
expressed that banks might stipulate derisory interest rates in
order to evade their obligation under article 16 to pay interest for
failure to execute a payment order. He wished to suggest the
deletion of the reference to the contractual freedom of the parties
contained in the words "unless otherwise agreed" (AJ46/17, para.
89), since the concept of contractual freedom was already covered
in article 3. Banks would thus be precluded from stipulating that
their liability to clients was less than provided for in article 16(7).

2. Mr. GREGORY (United Kingdom) said that, while he agreed
in principle with the Chairman's suggestion, he had a conceptual
difficulty with the idea that the definition of a word might be
varied by agreement.

3. Mr. CRAWFORD (Canada) shared the doubt just expressed
by the representative of the United Kingdom concerning the vary
ing of a definition. The words "unless otherwise agreed" had a
very important function, since without them banks would be gov
erned only by the uncertain provision that interest should be cal
culated at the rate and on the basis customarily accepted by the
local banking community (para. 89). He could not see how such
a provision would work in practice. Moreover, the requirement to
have recourse to customary practice would impose severe limita
tions on the contractual freedom of banks. If the Commission
were to concern itself with the ability of banks to partially remove
the remedy of interest provided for in the draft Model Law by
stipulating derisory interest rates, it would be embarking on the
topic of consumer protection, a field expressly disavowed in the
draft Model Law.

4. The CHAIRMAN said that the alternative to his suggestion to
delete the words "unless otherwise agreed" from article 16 his
would be to retain the principles agreed to in article 16(7), accord
ing to which banks would have total freedom to make stipulations
in respect of interest in accordance with article 3. Article 16(7)
permitted banks to provide for higher limits on their liability to
clients, but prohibited them from discriminating against non-bank
originators by requiring that the interest should be defined in
accordance with article 2.

5. Mr. CRAWFORD (Canada) said that he had no objections to
article 16(7), since it provided an acceptable minimum level of
protection to clients by prohibiting banks from paying derisory
interest or no interest at all. The Commission's final text should,
at the same time, protect contractual freedom as far as possible.
The definition of "interest" contained two equally important ele
ments: an agreed interest rate and an ascertainable interest rate.
The fear had been expressed that banks might attempt to impose
derisory interest rates for the purposes of article 16(7). He would
be reluctant to preclude the possibility for the parties to agree on
the rate, merely in order to forestall such attempts. The danger of
such attempts being made was not sufficiently grave as to warrant
the distortion of two sound articles.

6. Mr. GREGORY (United Kingdom) wondered whether, in
defining "interest", it was not possible to preserve the element of
contractual freedom while adding some formulation such as "sub
ject to article 16(7)".

7. The CHAIRMAN asked whether the Commission wished to
retain article 16(7) and the definition of interest in their current
form.

8. Mr. OLSZOWKA (Poland) supported the suggestion of the
representative of the United Kingdom to add the words "subject
to article 16(7)".

9. Mr. CHATURVEDI (India) said that both article 16(7) and
the definition of "interest" should be left unchanged.

10. Mr. LIM (Singapore) said he would welcome clarification
from the representative of the United Kingdom as to how the
addition of the words "subject to article 16(7)" would overcome
the problem of the definition of interest.

11. Mr. GREGORY (United Kingdom) said that the problem
was one which he had raised earlier: that of a definition subject
to variation by agreement. The words "unless otherwise agreed",
however, served a specific purpose in the case at hand, since they
referred to the basis on which interest was to be calculated. The
current definition provided for either an ascertained rate or an
agreed rate. If banks must be given the capacity to stipulate rates
of interest by agreement, then it should be possible to restrict the
types of such agreement to ensure that they were not contrary to
the principle set forth in article 16(7).

12. Mr. CRAWFORD (Canada) said that, since users who re
ceived derisory interest as compensation should be able to seek
remedy under the second part of the definition of interest, he
would suggest the addition of another sentence to article 16(7)
along the following lines: "When fixing the rate of interest, the
bank may not by agreement bargain for a rate lower than that
calculated on the basis customarily accepted."

13. Mr. BURMAN (United States of America) said that, in view
of its time constraints, the Commission should be quite clear as to
what it wished to accomplish before referring a matter to the
Drafting Group.

14. Mr. EL-SHARKAWY (Egypt) said that article 16(7) should
be read in conjunction with article 16(1). Under paragraph (1),
liability was determined by the rate of interest. It might be pos
sible to use the LIBOR rate in effect on the date on which the
payment of interest was due.

15. The CHAIRMAN proposed that the Drafting Group should
be invited to prepare an appropriate text which would maintain
the contractual freedom of parties to fix interest rates, while
guarding against abuse of article 16(7) in the form of derisory
interest rates. If he heard no objection, he would take it that the
Commission accepted his proposal.

16. Tt was so decided.
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17. The CHAIRMAN referred the Commission to article 16(8)
as set out in annex I to document N46/17.

18. Mr. EL-SHARKAWY (Egypt) asked why article 16(8) had
precluded recourse to remedies in other laws and doctrines which
were favourable to the beneficiary. He suggested that the rem
edies in the draft Model Law should be exclusive except where
the remedies in other legal systems were more favourable to the
beneficiary.

19. The CHAIRMAN said that such agreement as existed on
paragraph (8) had been reached after strenuous debate. The Bank
representing the interests of the banking community had conceded
the principle of objective liability to non-bank originators and
beneficiaries. In return, it had been agreed that, unless they them
selves agreed otherwise, the liability of banks would be limited to
the payment of interest, and would not include consequential
damages. The implications of removing that protection were enor
mous in view of the unforeseeable nature of possible damages.

20. Mr. CHATURVEDI (India) said he agreed with the repre
sentative of Egypt that certain other remedies, particularly judicial
instances, should not be precluded. He would therefore suggest
the deletion of the second sentence of paragraph (8).

21. The CHAIRMAN said that paragraph (8) established, firstly,
that liability existed even where no contract provided for a bank's
liability to the user. Secondly, it provided that the liability set forth
in article 16 was the exclusive liability of the bank. Finally, it con
tained the principle that liability for interest was limited to cases of
negligence or wilful failure to execute a payment order. Removal
of the second sentence of the paragraph, in his view, would reopen
the whole question of liability in the draft Model Law.

22. Mr. GRIFFITH (Observer for Australia) said the principle
that a bank should not be liable for the payment of interest except
where it had been negligent represented a compromise, even
though some representatives had had difficulty with the concept
of recklessness. He felt that the text in its current form could be
adopted by the Commission.

23. Mr. EL-SHARKAWY (Egypt) said that paragraph (8)
should be part of article 16, only if the remedies referred to in that
paragraph dealt exclusively with the liability of the receiving bank
to pay interest in accordance with paragraph (1) of the article. If
that was not the case, paragraph (8) should be a separate article,
especially since it referred to "remedies provided in this law".
Moreover, it might be preferable to allow the parties to seek rem
edies provided by national legislation, particularly when such leg
islation was more favourable to the beneficiary.

24. Mr. HOLEC (Czechoslovakia) fully endorsed the views ex
pressed by the representative of Australia. His delegation could
not accept the use of the word "recklessly" in the second sentence
of article 16(8), and he proposed that the Commission should use
more customary wording.

25. Mr. BISCHOFF (Observer for Switzerland) supported the
proposal made by the representative of Australia. The Model Law
would be incomplete without the principle contained in paragraph
(8), particularly in the second sentence of the paragraph. How
ever, he considered the wording at the end of the second sentence
to be incompatible with the principle of liability for fault. He
therefore proposed that the word "recklessly" should be replaced
by the words "through gross negligence" or similar wording.

26. Mr. BHALA (United States of America) said that his delega
tion did not support the views of the representative of Australia.
The Commission should avoid taking a hasty decision to conclude
its consideration of article 16. His delegation had never accepted

the second sentence of paragraph (8), and it did not agree with the
representative of Switzerland that the Model Law would be in
complete if that sentence was deleted. The representative of India
had very wisely suggested that such remedies should be left to
national law. His delegation was inclined to support the proposal
by the United Kingdom and Finland to delete paragraph (8) and
replace it with an article 16 bis.

27. Mr. EL-SHARKAWY (Egypt) said that he was still uncer
tain whether or not article 16 dealt with remedies other than the
liability of a receiving bank to pay interest to the beneficiary for
its failure to execute its sender's payment order in the time re
quired. It was not clear how payment of interest could be the sole
remedy, especially since there was no agreement between the
parties regarding the rate of interest to be paid.

28. Mr. LIM (Singapore) said that his delegation supported the
views expressed by the representative of Australia. Paragraph (8)
seemed to be based on formulas used in other liability conven
tions such as the Convention for the Unification of Certain Rules
relating to International Carriage by Air (the "Warsaw Conven
tion") and the United Nations Convention on the Carriage of
Goods by Sea (the "Hamburg Rules"). Paragraph (8) provided for
certain limits on liability, subject to agreement. Such limits could
still be circumvented by an allegation that a bank had improperly
executed a payment order or had committed fraud or engaged in
reckless behaviour. That provision was similar to the formula
contained in the Warsaw Convention.

29. Mr. KOMAROV (Russian Federation) said that different
countries applied different criteria for establishing liability for
failure to execute contractual or non-contractual obligations. The
solution contained in the draft Model Law reflected the general
trend towards international unification. It was pn;ferable that the
remedies provided in the draft Model Law should be exclusive,
and that the question of liability should not be dealt with by
national law.

30. The exceptions referred to in the last sentence of article
16(8) referred to cases in which a bank failed to execute a pay
ment order or had executed it improperly. The question of execu
tion or non-execution should be linked not so much to payment
orders as to the bank's obligations under the Model Law, since,
in addition to the bank's obligations to execute payment orders,
the bank was subject to other obligations stipulated in the Law. If
the provision contained in the second sentence of paragraph (8)
was interpreted literally, the conclusion could be drawn that all
those other obligations were not covered by the provisions of
paragraph (8).

31. Mr. DUCHEK (Austria) said that the provisions of para
graph (8) were not similar to the provisions concerning liability in
the Warsaw Convention or the Hamburg Rules. In those instru
ments, liability involved only two parties, while the draft Model
Law dealt with a triangular relationship involving the originator,
the banking chain and the beneficiary. Under the provisions of
paragraph (8), the beneficiary could not address a complaint to the
bank that had caused the delay in payment and the additional loss.
The risk would therefore be borne by the beneficiary in cases
where the originator was unable to pay, or by the originator. It
was therefore questionable whether the provisions contained in
paragraph (8) were justified in all circumstances.

32. His delegation was in favour of deleting the second sentence
of paragraph (8) and leaving the question of liability to national
legislation. His delegation supported the proposal made by the
United Kingdom and Finland.

33. Mr. SANDOVAL (Chile) said that his delegation was in
favour of retaining paragraph (8) as it stood.
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34. Mr. ROJANAPHAUR (Thailand) said tliat his delegation
was in favour of retaining the second sentence of paragraph (8)
without change.

35. Mr. SCHNEIDER (Germany) said that, if the second sen
tence of paragraph (8) was deleted, the Commission would have
to reopen its debate on all the other issues. It was true, however,
that the Commission was discussing a compromise that had never
been precisely defined. In a previous draft of the Model Law, it
had been explicitly stated that there should be no remedies for
consequential damages. That stipulation had been eliminated be
cause other remedies had to be taken into account.

36. The second sentence of paragraph (8) was so important that
it should be made a separate article. However, that sentence re
quired some clarification, and he proposed that the words "which
would increase the liability of the bank" should be inserted be
tween the words "doctrines of law" and "shall be available".
While it would be possible to increase such liability by contract,
there should be no increase in liability without the bank's agree
ment.

37. Mr. ZHAO Chengbi (China) said that his delegation was in
favour of retaining the current wording of paragraph (8).

38. Mr. CRAWFORD (Canada) said that he agreed entirely with
the points made by the representative of Germany. The repre
sentatives of the United States and Austria had expressed con
cerns about the possible misinterpretation of the second part of
the second sentence of paragraph (8). However, he did not believe
that either delegation objected to the idea that the interest remedy
should be exclusive. Perhaps the Commission should consider
deleting the second part of the second sentence.

39. The CHAIRMAN said that the representatives of Austria
and the United States were in favour of deleting not only the
second part of the second sentence of paragraph (8), but the sec
ond sentence in its entirety. More:JVer, the representative of the
United States had expressed support for paragraph 16 bis, pro
posed by the United Kingdom and Finland.

The meeting was suspended at 11.30 a.m and resumed
at 11.50 a.m.

40. Mr. CHATURVEDI (India) said he agreed with the Cana"
dian representative that the last part of the second sentence of
paragraph (8) posed real problems, as it referred to matters which
were difficult to prove. He would therefore prefer either that the
second sentence should be deleted entirely, or that it should end
with the words "executed a payment order".

41. Mr. OLSZOWKA (Poland) said that his delegation would
prefer to leave the text of paragraph (8) as it stood.

42. Mr. EL-SHARKAWY (Egypt) said that a choice must be
made between either adopting paragraph (8) as drafted or leaving
the entire matter to the remedies available under national law, as
those were the only ways to maintain the balance achieved in the
paragraph between the various interests involved.

43. Mr. GRIFFITH (Observer for Australia) suggested that the
last part of the second sentence of paragraph (8) should be
amended to read: "(b) recklessly and with particular knowledge
that damage might result."

44. Mr. BURMAN (United States of America) said that, because
of the nature of international credit transfers, it was necessary to
establish the limitations of liability carefully. The goal was to
impose on banks the minimum amount of liability possible; as it
stood, however, the second sentence would make possible the
imposition of far too much liability.

45. The CHAIRMAN suggested that an effort might be made to
find a substitute for the word "recklessly" in the English text, as
it appeared to convey the idea of fault or negligence, although the
French and Spanish equivalents of the word did not.

46. Mr. BURMAN (United States of America) suggested that
the last part of the second sentence should be amended to read:
"(a) with the actual intent to cause loss, or (b) with gross reckless
ness and with actual knowledge that damage is likely to result."

47. Mr. FUJISHITA (Japan) said that if the second sentence
were retained, he would oppose any effort to change its wording.
A similar distinction had been established in the case of transport
agreements; he could therefore see no objection to the wording of
the second part of the sentence.

48. Mr. GREGORY (United Kingdom) supported the amend
ment suggested by the Australian representative. The term "gross
recklessness" suggested by the United States representative had
no meaning in English law. He noted that paragraph (8) did not
provide that remedies should be available, but only that those
remedies should be exclusive and that no other remedy should be
available except where provided for under national law.

49. The CHAIRMAN stressed that the Commission was work
ing on an international instrument, which made it inappropriate to
use concepts specific to a given legal system. The word "reck
lessly" for example, was not to be interpreted with reference to
the concept of "negligence" as used specifically in civil-law sys
tems. Terms used in international instruments tended to be de
scriptive in nature rather than strict legal concepts. By such
means, international uniformity was achieved.

50. The word "recklessly" had first come into use in the context
of transport agreements. The word had been much debated, pre
cisely because it was not known how a court would interpret it.
Until the term came before the courts, it carried only the Commis
sion's own interpretation. There was no international case-law to
guide the Commission's work, and therefore any term it selected
should be descriptive and provide guidance to the courts on the
Commission's intentions. He recalled the proposal to include a
rule of uniform interpretation, typical of the international conven
tions drafted recently.

51. Mr. LE GUEN (France) favoured keeping article 16(8) as
currently drafted, for all of the reasons already given. Paragraph
(8) struck a balance, and if the balance were changed, that might
reopen the discussion of the entire draft Model Law.

52. He felt that a compromise solution might be to adopt the
wording proposed by the delegation of Australia. If for the com
mon-law countries it was necessary to stress the exceptional na
ture of the liability stipulated in the second sentence of paragraph
(8), he would be in agreement with the wording "with actual
knowledge" .

53. Mr. EL-SHARKAWY (Egypt) also felt that the second sen
tence of paragraph (8) should be retained, pointing out that the
terms used in (a) and (b) were widely used in several international
conventions, and well known in both the common-law and the
civil-law systems. In the latter, "intent to cause loss" equated with
"fraud", and "recklessly" with "gross negligence".

54. Mr. FELSENFELD (United States of America) withdrew his
delegation's earlier suggestion to add the word "gross" before
"negligence", but stressed that "actual" when applied to "knowl
edge" was an important concept under United States law. While it
would certainly be possible for the Drafting Group to find a differ
ent word conveying the same sense, the problem was in the concept
itself of "actual knowledge". as it contrasted with what in United
States legal usage would be called "constructive knowledge".
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55. He cautioned against drawing analogies with transportation
conventions. Transportation and international banking were to
tally different. International banking transfers involved hundreds
of thousands of payment orders, while transportation involved far
fewer transactions, much lower speed of transaction and much
greater clarity of information. All parties to a transportation trans
action were aware of the risks they were taking.

56. He also raised the question of the relationship of article
16(8) to the provisions of article 13, the so-called "money back
guarantee". The latter was a major new obligation undertaken by
the banks, and it was his understanding that the quid pro quo for
that obligation was the establishment of a severe limit on the
liability which might arise for the banks in the ordinary course of
payment transfers.

57. Mr. LIM (Singapore) said that the representative of the
United Kingdom had already summarized the position with regard
to the common-law countries, except for the United States.
"Recklessness" was a concept well known in such countries.
Although it might be argued that in the context of international
instruments courts should not interpret the wording in their own
local legal context, in the absence of any new definition, that was
precisely what they would do.

58. With regard to the wording proposed by the United States,
he had no objection to adding "actual" before "intent". On the
other hand, he wondered whether it would be contradictory to add
"actual" before "knowledge", since the very concept of "reckless
ness" meant that a party did not care what the outcome would be.

59. With regard to adding "gross" before "recklessness", he was
aware that in the United States the concept of "recklessness" had
caused problems in the courts, in that aggrieved parties in litiga
tion had attempted to induce juries to exceed limits on liability by
alleging recklessness. Adding the concept of "gross" might help
in such cases, but he felt that in common-law jurisdictions it
would not make any difference at all.

60. The CHAIRMAN said that according to the Hamburg Rules,
the carrier was liable only to the extent that the loss, damage or
delay in delivery resulted from an act or omission of the carrier
done with the intent to cause such loss, damage or delay, or reck
lessly and with knowledge that such loss, damage or delay would
probably result. He wondered whether such wording might be
appropriate for the present Model Law.

61. Mr. SCHNEIDER (Germany) said that he was concerned with
the actual meaning of "recklessly". If recklessness was a reduced
form of intent, the concept could be deleted. If on the other hand,
it was a qualified form of negligence, then that was a matter for
concern, but he considered nevertheless that it should be deleted,
since it was not desirable to refer to negligence in the text.

62. If the majority wished to retain the concept of "reckless
ness", then there was a need to discuss what was meant by
"knowledge". Knowledge might be obtained in any random way,
but he felt that the Model Law should specify that what was
meant by "knowledge" was "specific information given by the
sender that loss might occur".

63. Mr. GREGORY (United Kingdom) said that his delegation
would be able to accept some wording along the lines of the
Hamburg Rules, and indeed it might be desirable for the wording
in the two instruments to be similar. He felt, however, that such
wording did not address the concern of the United States with the
issue of constructive knowledge, knowledge imputed to someone
who did not, in fact, possess it.

64. Mr. GRIFFITH (Observer for Australia) pointed out that the
Hamburg Rules specified either "with intent" or "recklessly",
while the draft Model Law specified both concepts. He felt that
the points made by the United States on "actual knowledge" were
valid, and wondered whether the Drafting Group could adapt the
wording of the Hamburg Rules to include the concept of "actual
knowledge" .

65. The CHAIRMAN suggested that the Commission might take
advantage of the experience gathered in drafting the United Na
tions Convention on International Bills of Exchange and Interna
tional Promissory Notes. In that Convention, a person was consid
ered to have knowledge of a fact if he had actual knowledge of
that fact or could not have been unaware of its existence. The
latter portion of the definition was intended to deal with the prob
lem of constructive knowledge, covering, for example, the case of
a person who, aware that knowing something might cause him
harm, closed his eyes to the knowledge. It might resolve the prob
lem raised by the United States and Germany.

66. He hoped that consideration of that definition of knowledge
and of other points would enable the Commission to reach a rapid
conclusion and move on to other important issues.

The meeting rose at 1 p.m.

Summary record of the 470th meeting

Tuesday, 5 May 1992, at 3 p.m.

[NCN.9/SR,470]

Chairman: Mr. ABASCAL ZAMORA (Mexico)

The meeting was called to order at 3.10 p.m.

INTERNATIONAL PAYMENTS: DRAFT MODEL LAW ON
INTERNATIONAL CREDIT TRANSFERS (continued) (A/46/
17; A/CN.9/346, A/CN.9/347 and Add.1 and A/CN.9/367)

Article 16 (continued)

I. Mr. GREGORY (United Kingdom) said that his delegation
felt it would be useful for the Commission to continue its consid
eration of paragraph (8) of article 16, on the basis of the proposal

made by the representative of the United States of America to add
the word "actual" before the words "intent" and "knowledge" and
to change the words "might result" to "would be likely to occur".
The word "recklessly" would remain unchanged.

2. Mr. SCHNEIDER (Germany) said he was not sure that that
proposal really helped to define the term "knowledge". It was not
necessary to work out a detailed definition of that concept as long
as the Commission considered that the term "recklessly" implied



Part Three. Annexes 429

intent. However, the concept of knowledge could give rise to
problems in a large bureaucracy or in groups of companies if, for
example, the knowledge of one person in a corporation was as
sumed to be the knowledge of the whole corporation or the direc
tor of a holding company was supposed to know what was going
on in the company's subsidiaries. The concept of knowledge
should be mentioned in connection with the payment order by
stipulating that a bank must be informed of any special risk; if it
received specific information to that effect from the originator or
sender, the bank could decide whether or not to accept a payment
order. The phrase "actual knowledge" was far too broad.

3. Mr. CRAWFORD (Canada) said that the German proposal
did not seem to solve the problem that the representative of Ger
many had raised. A reference to specific information provided by
the sender would not solve the real problem of trying to determine
what a corporation really knew. It would be unwise to rule out
from the text doctrines that might exist in various systems of
national law or to impute knowledge where it was generally ac
cepted that it did not exist. The Commission would have to decide
whether information given to a clerk by the sender of a payment
order constituted knowledge of the corporation and whether
everything that was said at the point of contract was part of
the contract. The Commission should try to identify a responsible
act that would credibly bind the bank or corporation to extra
ordinary terms. The matter should be referred to the Drafting
Group.

4. Mr. EL-SHARKAWY (Egypt) agreed that the words "actual
intent" should not be used, since actual intent or knowledge could
not be proved in the case of legal entities like banks or corpora
tions. Paragraph (8) should be retained as it stood.

5. Mr. GREGORY (United Kingdom) said that the rule in ques
tion applied only where a country wished to make additional rem
edies available. The Commission should not stray too far into the
area of corporate knowledge. It had been concerned about exclud
ing constructive knowledge, and by agreeing to use the words
"actual knowledge" it had addressed that concern. It was inappro
priate to try to define actual knowledge further, given the com
plexity of corporate structures in the banking world. Nor was it
appropriate to take into account information received from the
sender, since information could be received from a variety of
sources. If the information was known to the bank, it ought to
bring the bank within the scope of the rule.

6. Mr. CHATURVEDI (India) said that his delegation did not
support the proposal to add the word "actual" because it sought to
make the scope of judicial review, remedy and intervention more
exclusive. That course was inappropriate and did not accord with
India's judicial system.

7. Mr. VASSEUR (Banking Federation of the European Com
munity) recalled that there had been a case involving Manufactur
ers Hanover Trust when the United States courts had determined
that the bank could not be held responsible for a transfer made by
one office without the knowledge of the office responsible for
transfers. He felt that paragraph (8) should be retained as it stood.

8. The CHAIRMAN said that the proposed amendment seemed
to be acceptable to the Commission. It accorded with the objective
of making a bank responsible if it failed to fulfil its obligations.

9. The concern expressed by the representative of Germany re
lated to a different problem which should be considered by the
Commission. It pertained not to liability as such, but to another
requirement for the existence of liability, which would make the
sender responsible for sending information.

10. Mr. FELSENFELD (United States of America) said that the
problem raised by the representatives of Germany and Canada

was not easily solved. One solution that had been found success
ful was to have the bank acknowledge in writing that it knew of
the risk involved.

11. Mr. CHATURVEDI (India) said he agreed with the repre
sentative of the United States and therefore opposed the addition
proposed by the representative of Germany since it would further
curtail the scope of remedies a customer or sender could secure
from a bank for its fault.

12. Mr. CRAWFORD (Canada) suggested that the German pro
posal might be incorporated elsewhere in the draft Model Law. It
was really a specific application of the freedom envisaged in ar
ticle 3 for the rights and obligations of parties to a credit transfer
to be varied by their agreement. By giving a written acknowledge
ment of specific risk that it was undertaking, a bank would be
operating outside the scope of the Model Law. The idea of a
special contract to accomplish a specific result within a specific
time was useful, but went too far. The Commission's objective
was to isolate reprehensible conduct by a bank.

13. Mr. LOJENDIO (Spain) said that the problem could be re
solved under paragraph (7), which made provision for a bank to
assume greater liability.

14. Mr. DE BOER (Observer for the Netherlands) said that if the
remedies were exclusive, as stated in paragraph (8), the exclusiv
ity related to the specific subject, and if there was no remedy for
a given subject there was no exclusivity.

15. Mr. CHATURVEDI (India) concurred with the Observer for
the Netherlands. The exclusivity referred to in paragraph (8) ap
plied only to the situation described in the Model Law.

16. Mr. LIM (Singapore) agreed that paragraph (8) as drafted
might imply the existence of other remedies; however, if the word
"remedy" was interpreted to mean "liability", that could mean
that no liability could be maintained other than that covered by
the Model Law.

17. Mr. AZZIMANE (Morocco) said that misinterpretation of
paragraph (8) could be avoided if the phrase "the remedies pro
vided in this law" was replaced by "the liability remedies pro
vided in this article". Paragraph (8) would thus be better inte
grated with the whole of article 16 and there would be no risk of
confusing the remedies specified in that article with other actions
not related to liability.

18. Mr. PELICHET (Observer for The Hague Conference on
Private International Law) endorsed the suggestion made by the
representative of Morocco, which would avoid any confusion
between the remedies mentioned in paragraph (8) and the "rights
." as may otherwise be provided by law" mentioned in articles
11 (7) and 15.

19. Mr. EL-SHARKAWY (Egypt) said that if remedies other
than the payment of interest existed, paragraph (8) should consti
tute a separate article. He agreed that the paragraph should refer
to remedies "in this article" rather than "in this law".

20. Mr. BERGSTEN (Consultant to the Secretariat) drew atten
tion to paragraph 40 of the comments on article 16 in document
AlCN.91346, referring to additional remedies that could be added
to the text of the article or to the application of remedies generally
available in the legal system.

21. Article 4(6) dealt with the obligations of sending banks. In
executing a payment order, a receiving bank was of cou.rse
obliged to send its own payment order and thus became a sendlDg
bank. The question before the Commission was whether it should
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not in that capacity be obliged to pay interest to its own receiving
bank if its payment order was accepted and it did not then make
it good promptly. There appeared to be no such obligation in the
Model Law, nor was it entirely clear that the exclusivity statement
in paragraph (8) precluded the payment of such interest, which
members would no doubt agree should be payable.

22. With respect to the "duty to assist" mentioned in article 12,
he referred to members to paragraph 5 of the comments on that
article (NCN.9/346) and noted that the Commission had decided
at its twenty-fourth session that there should be no penalties set
out in the Model Law for failure to assist.

23. Mr. GREGORY (United Kingdom) said he understood that
a receiving bank was not liable, as a receiving bank, for any delay
caused by a failure to pay. Yet if paragraph (8) stipulated that
remedies were exclusive, there would be no requirement to pay
interest that was otherwise due. That was a problem that required
attention and was not addressed in paragraph (1).

24. Mr. BURMAN (United States of America) said his delega
tion was still not convinced that a problem existed, but thought
that the proposal put forward by the representative of Morocco
might resolve the issue quickly.

25. Mr. CHATURVEDI (India), supported by the representative
of France and the Observer for the Netherlands, said that his
delegation could support the Moroccan proposal. There would
then be no need to clarify article 4(6), since article 16 would be
self-contained.

26. Mr. GREGORY (United Kingdom) was not sure the pro
posal achieved the desired result. The operative sentence of para
graph (8) was the second one, beginning "these remedies shall be
exclusive ....., and the proposed change did nothing to alter it.

27. Mr. BURMAN (United States of America) said that in order
to clarify paragraph (8) the Drafting Group might wish to add a
reference to other legal remedies similar to the references in ar
ticles II (7) and 9(1).

28. Mr. LIM (Singapore) thought that the problem raised by the
representative of the United Kingdom could be solved by adding
"in respect of liability under this article" after the word "rem
edies" in the second sentence of paragraph (8), although that did
not deal with the problem posed by article 12.

29. Mr. CRAWFORD (Canada) said that as no remedy was pro
vided in articles such as 4(6), article 16 had no bearing on them.
Each jurisdiction had its own remedies. If remedies were not rel
evant to article 16, then the article needed no modification.
Moreover, if the "obligation to repay" that was mentioned in
several articles was self-executing, then there was no need to
address it in article 16; if it was not, then there was a need to
enforce remedies in article 16.

30. There was also some confusion over the terms "right", "ob
ligation", "duty" and "remedy", which seemed to be used with
overlapping meanings. The Drafting Group might also have dif
ficulty in distinguishing those terms.

31. The CHAIRMAN said that the exclusivity of remedies under
article 16 should not affect the obligations under article 4(6), and
it would therefore be desirable to eliminate any ambiguities. As
for the enforcement of remedies for failure to assist, it seemed
that the Commission preferred to leave the matter to the applica
ble law in each State.

The meeting was suspended at 4.35 p.m. and resumed
at 5 p.m.

32. The CHAIRMAN said that the Commission appeared to
want the remedies provided for to be exclusive to situations cov
ered by the provisions of article 16, with the Model Law not
seeking to exclude any remedies for failure to comply with the
provisions of article 4(6). He therefore suggested that the Drafting
Group should consider paragraph (8), taking into account the
proposal made by the representative of Morocco.

33. It was so decided.

34. The. CHAIRMAN said that another question arising in con
nection with article 16(8) resulted from article 1l(5) and (6),
under which the Model Law provided for a refund to be passed
on to the ben.efactor in cases where a delay had occurred in a
transfer from the originator to the benefactor. There were two
possible solutions: either the Commission could stipulate that a
refund with interest should be made, or it could remain silent on
the matter. However, the decision concerning the exclusive nature
of article 16 could lead to ambiguity in the context of article 11(5)
and (6).

35. Mr. GREGORY (United Kingdom) said that his understand
ing was that the Commission sought to relate article 16(8) only to
situations covered by article 16. That meant that the Commission
should remain silent as to any remedies which might be available
for failure to comply with refund obligations under article 11 (5)
and (6). He therefore wondered whether the Chairman was now
proposing to include an additional provision in article 11 stipulat
ing that interest should be payable for failure to comply with
refund requirements.

36. The CHAIRMAN said that he was not making any such
suggestion. It was simply that there had been no discussion of
provisions other than article 4(6) to which article 16(8) might
relate.

37. Mr. CRAWFORD (Canada) said that the whole question of
the intended scope of article 16 needed to be considered. It was
by no means certain that in its present form the article would
preclude a court from awarding general damages in addition to
the specific amount of repayment due. Throughout its discussions
on the Model Law, the Commission had always taken the view
that interest should be the only penalty imposed on banks which
were late in fulfilling their obligations. Article 16 did not fully
accomplish that objective, in that it did not extend the exclusivity
function of paragraph (8) to every obligation contained in the
Model Law. Unless the scope of article 16 was extended, it would
remain open to national courts to award damages in excess of the
amount required for repayment plus interest.

38. Mr. CHATURVEDI (India) said that in his view there had
been sufficient discussion of the matter. The Commission had
decided that exclusivity should apply only to article 16 and there
fore articles 4(6) and 11(5) were not affected. The matter should
now be left to the Drafting Group.

39. The CHAIRMAN recalled that, during the discussion on
paragraph (I), the representative of Japan had accepted the para
graph on the understanding that his proposal concerning the cost
of the issuance of new payment orders would be considered when
the Commission took up paragraph (8).

40. Mr. FUJISHITA (Japan) said that his delegation did not
support the retention of paragraph (8). If the paragraph was to be
retained, the provision on damages which could not be recovered
under paragraph (1) should include not only interest, but also
legal fees and the cost of reissuing the credit transfer. The United
Kingdom representative had explained earlier that liability provi
sions had been omitted from the redraft of article 16 because the
article provided for an objective type of liability, an argument for
which he found little justification.
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41. Mr. CHATURVEDI (India) said that he supported the Japa
nese proposal.

42. The CHAIRMAN said that, after reviewing the report of the
Commission's previous session (A/46/17), he had concluded that
the attribution of legal fees had been omitted because it was con
sidered to be a matter which fell within the purview of national,
rather than international, law. At the urging of one delegation, it
had been agreed that a footnote should be inserted, drawing the
attention of national legislators to the need to attribute legal fees
and other costs to the party which had failed to comply with a
legal obligation. The footnote, however, was missing from the
text, and he wondered what the reason for that was.

43. Mr. FUJISHITA (Japan) said he understood the Chairman to
mean that each country that was party to a dispute was free to
award legal fees; accordingly, he withdrew his proposal.

Article 17

44. The CHAIRMAN said that article 17(1) defined the moment
of completion of a credit transfer as the moment when the benefi
ciary's bank accepted the payment order, thus releasing the bank
from any further obligations towards the beneficiary. That was an
objective definition which was acceptable to all parties to the
transfer.

45. Mr. VASSEUR (Banking Federation of the European Com
munity) said that at a previous meeting, he had drawn attention to
the issue of force majeure, which was not taken into account by
the text as currently drafted. Prior article 13, however, to which
the secretariat had referred in paragraph 47 of its comments on
article 16 (A/CN.9/346), had envisaged exemptions from the lia
bility of banks under certain circumstances, such as the interrup
tion of communication facilities or equipment failures, suspension
of payments by another bank, emergency conditions, and so on.
His organization wanted to see that article reinstated in the Model
Law. As a general rule, agreements between banks, or between
banks and clients, contained force majeure provisions.

46. The CHAIRMAN, after reading out the text of prior article
13, said that the Working Group had decided to delete that text on
the grounds that, even if a delay resulted from force majeure, the
bank would still be holding the funds, which would be generating
interest, and the beneficiary should retain the interest.

47. Mr. AL-NASSER (Saudi Arabia) proposed that paragraph
(1) should be amended as follows: "The credit transfer takes place

when the beneficiary's bank accepts the payment order and the
bank becomes indebted to the beneficiary for the amount of the
payment order".

48. Mr. SCHNEIDER (Germany) said that he shared the views
expressed by the representative of the Banking Federation of the
European Community. Not only footnotes, but whole articles
sometimes disappeared. Articles 13 and 16 had once been com
bined; in the process of separating them, the provision on interest
rates had been lost.

49. The CHAIRMAN said that prior article 13 had not simply
disappeared. According to the report of the Working Group on
International Payments on the work of its twenty-second session
(A/CN.9/344), the Working Group had decided to delete the ar
ticle because, as liability existed only for interest, according to the
Model Law, there was no need to maintain a rule on exemption.

50. Mr. LE GUEN (France) said that his delegation had diffi
culty with the first sentence of paragraph (1). The notion that a
credit transfer was completed when the beneficiary's bank ac
cepted the payment order was not in keeping either with French
law or with article 2 of the Model Law (Definitions). Under ar
ticle 2, a transfer was defined by its purpose, namely, to place
funds at the disposal of the beneficiary; however, article 17(1) did
not deal with the final stage of the transaction and was therefore
in conflict, not only with article 2, but also with the title of the
Model Law. Problems also arose with regard to article 18 (Con
flict oflaws) since, if the relationship between the beneficiary and
the bank remained outside the scope of the Model Law, an en
tirely new set of rules could be introduced in the course of the
transaction.

51. The CHAIRMAN said that the initial draft of article 2 had
contained a bracketed sentence to the .effect that a credit transfer
was completed when the beneficiary's bank accepted the funds. It
had been decided, however, that a rule on completion did not
belong in an article on definitions, and the sentence had been
moved to article 17. Consideration had been given to designating
as the moment of completion the moment when the transferred
funds were credited to the beneficiary's account; however, bank
ing practices varied widely in different countries. Furthermore,
the question of when to place the funds at the disposal of the
beneficiary· was for the bank to decide, and it would be difficult
for a third party to determine that moment objectively.

The meeting rose at 6 p.m.

Summary record of the 471st meeting

Wednesday, 6 May 1992, at 10 a.m.

[NCN.9/SR.471]

Chairman: Mr. ABASCAL ZAMORA (Mexico)

The meeting was called to order at 10.10 a.m.

INTERNATIONAL PAYMENTS: DRAFf MODEL LAW ON
INTERNATIONAL CREDIT TRANSFERS (continued) (A/46/
17; A/CN.9/346, A/CN.9/347 and Add.! and A/CN.9/367)

I. The CHAIRMAN invited the Commission to continue its
consideration of article 17 of the draft Model Law, as set out in
annex I to document A/46/17.

2. Mr. LE GUEN (France) thanked the Chairman for the expla
nations he had given the previous day on the background to article
17. Although aware of the dangers involved in reopening the
discussion of article 17, he nevertheless felt that the article had to
be improved. While it had been said that the operation of posting
to an account was not a reliable criterion for determining the
moment of completion of a credit transfer, article 5 did indeed
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rely on that criterion, and he felt that it could be used in article
17 as well.

3. Mr. CHATURVEDI (India) supported the position of France.
The first sentence of article 17(1) was inadequate, in that a credit
transfer was completed only when the money actually reached the
beneficiary.

4. Mr. VASSEUR (Observer, Banking Federation of the Euro
pean Community) said that European banks viewed the provisions
of article 17 with disfavour, because those provisions were un
natural. Whether a transaction involved a small cash payment
between individuals, or an electronic funds transfer through the
banking system, it was completed only when the money was
actually in the hands of the beneficiary. Article 17(2) was particu
larly unnatural, in stating that "the obligation is discharged when
the beneficiary's bank accepts the payment order". Under French
legislation, and also under Swiss law, a credit transfer was com
pleted only when the funds were at the disposal of the beneficiary.
At the UNCITRAL session in Vienna in 1991, many countries,
including Italy, Sweden, Canada, China and Finland had wanted
to replace the notion of acceptance of the order with that of pay
ment of the funds to the beneficiary. The Bank for International
Settlements and the International Law Association had also had
reservations with regard to article 17.

5. He had been led to believe that the real purpose of article 17
was to protect the originator against bankruptcy of the benefici
ary's bank. If that were so, then it would be sufficient to specify
in article 17 that a credit transfer was completed when the funds
were made available to the beneficiary, on the understanding that
the risk of bankruptcy of the beneficiary's bank was a risk borne
by the beneficiary.

6. The Banking Federation had interviewed several large compa
nies in France and Belgium, not one of which had agreed that a
credit transfer could be regarded as completed when their own
bank accepted the payment order. The eight cases defined in article
8(1) had also engendered major uncertainty, on the grounds that it
would be very difficult for the beneficiary to know when his bank
had actually accepted the order. A further question was that of the
burden of proving when the order had been accepted. The Com
mission should not forget that the text which it was drafting was
only a model law, and thus not binding on States, which could
decide to accept or reject it or parts of it as they chose. He was sure
that numerous States would reject article 17 as it stood.

7. The CHAIRMAN explained that his remarks the previous day
had covered the main reasons for the wording of article 17, but
that there were also others. However, protection of the originator
against the risk of bankruptcy of the beneficiary's bank was not
one of them. The intention of the article was to give a clear and
objective definition of the point in time when the credit transfer
was deemed to be completed, and to define who carried the bur
den of proof.

8. Mr. AZZIMAN (Morocco) supported the position of France
and the Banking Federation.

9. Mr. SAFARIAN NEMAT-ABAD (Islamic Republic of Iran)
said that article 17(1) should be rewritten to state that a credit
transfer was completed only when the funds were available to the
beneficiary, for two reasons: firstly, internal consistency within
the Model Law itself, namely consistency between articles 2 and
17, and secondly, avoidance of two different legal procedures,
covering international and domestic credit transfers respectively.

10. Mr. MOORE (Nigeria) supported the view that a credit
transfer was not completed until the beneficiary had received the
funds.

11. Mr. SCHNEIDER (Germany) said he did not understand
why there was a move to change article 17. Two different reasons
had been given. On the one hand, there was the question of the
underlying obligation, which could be said to have been dis
charged only when the beneficiary was in a position to earn inter
est on the funds in question.

12. On the other hand, article 17 also covered something very
different, namely the moment at which the transaction itself was
completed. If article 17 were changed, it would then be necessary
for the Commission to return to all the other articles and check
them all once more. For example, under article 13, the so-called
"money-back guarantee" would continue to exist for the origina
tor's bank, if article 17 were changed, until the money was actu
ally in the beneficiary's account. He was sure that German banks
would never agree to such a result from article 17.

13. The main point at issue could be found in article 10, the date
of execution for value. He was willing to reconsider article 10, but
had seen no reason so far to change article 17.

14. The CHAIRMAN agreed that to change the rule enshrined in
article 17 would cause repercussions in many other articles.

15. Mr. EL-SHARKAWY (Egypt) said that the definition of the
moment when a credit transfer was completed could vary accord
ing to two different hypotheses. If the intention was to define
completion with respect to the beneficiary's bank, then article 17
as currently drafted was correct. If, on the other hand, the inten
tion was to define completion with respect to the beneficiary, then
it should be made clear that the transfer was not completed until
the latter actually received the funds.

16. Mr. FELSENFELD (United States of America) said that
article 17(1) was part of a larger structure, consisting of many
articles. There was a superficial appeal in stipulating that a credit
transfer was not over until the funds reached the beneficiary, but
that did not accord with standard commercial practice. The origi
nator would normally be instructed to make a payment by sending
funds to the beneficiary's bank, and would have discharged his
obligations once the funds had reached that bank. That was all
that could be demanded of the originator, because the relationship
between the beneficiary and the beneficiary's bank was beyond
the control of the originator. Article 17(1) respected that basic
principle. Some other transaction between originator and benefi
ciary might well be possible, but would be governed by the law
of contract, and did not need to be covered by the Model Law.

17. Mr. GREGORY (United Kingdom) supported the position
taken by the United States and Germany. The Commission should
remember the actual purpose of the rule in article 17(1). It was not
to define when the obligation between the originator and the
beneficiary was discharged (which was covered in article 17(2)),
but to define in a precise manner when a certain period came to
an end. The Model Law as a whole set out the parties' responsi
bilities during a particular period, and article 17(1) defined the
duration of the actions involved. The ,Commission had decided
not to deal with the relationship between the beneficiary and the
beneficiary's bank, and the current drafting of article 17(1) re
spected that decision. Many articles of the Model Law, such as
articles 13 and 16, depended on article 17 as currently drafted,
and would have to be changed if article 17 was changed. In ad
dition, article 8 stated clear rules on when acceptance of a pay
ment order took place, and to make a change in article 17 would
call the certainty given by article 8 seriously into question.

18. He agreed, however, that within the context of article 17(2)
consideration had to be given to the question of the underlying
obligation, as raised by the delegations of France and the Banking
Federation.
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19. Mr. JONES (United Kingdom) explained that 15 to 20 years
ago, it had been relatively easy to determine exactly when money
had been credited to an account, but the present speed and volume
of electronic funds transfers meant that account balances were
altering from minute to minute or second to. second. Modern
banks kept track of those movements by real-time computer sys
tems, but at the end of the day each account's statement was
established on the basis of its position after trading had stopped,
and the instantaneous results drawn from the real-time system
were discarded. That raised the question of which accounting
system would be used to determine the moment at which funds
were actually credited to a beneficiary's account.

20. Banks using a real-time system had two different credit
limits which they applied to each account, one for the balance
drawn up at the end of the day, and a different one, much higher,
relating to the balance as it changed from moment to moment
during the day. The fluctuations in balances could cause major
problems and losses if a customer failed during the day, such as
had been the case when the Bank of Credit and Commerce Inter
national had been closed down. There were additional complica
tions if a bank was operating in different currencies and with
clients in different time zones.

21. Mr. CRAWFORD (Canada) said that he fully shared the
views expressed by the Chairman concerning the importance of
the rule contained in article 17(1) and the desirability of determin
ing a clear point in time when a transfer was considered complete.
He also agreed with most of the opinions expressed by the repre
sentatives of Germany and the United States of America on the
matter. He had some difficulty, however, with the reasoning of
the representative of Germany, which was based on the
unexpressed assumption that the beneficiary would designate his
bank for the purpose of receiving a transfer. The draft Model Law
had established no such precondition. Indeed, as the text stood,
the originator was free to designate any bank. The rule would
work only if the bank was selected by the beneficiary and not by
the originator of the transfer. One possible solution would be to
include a definition of "beneficiary bank" modelled on the defi
nition of "beneficiary", along the following lines: "Beneficiary
bank" means the bank designated by the beneficiary to receive
funds as a result of a credit transfer.

22. The CHAIRMAN wondered how, in such a case, the draft
Model Law would be structured, since the designation of the
beneficiary bank was provided for not in the payment order, but
in the underlying relationship. He feared that the proposed solu
tion might create another set of problems.

23. Mr. SANDOVAL (Chile) said that an international credit
transfer was independent of the underlying relationship that led to
such a transfer. In his view, article 17(1) should remain un
changed since it fulfilled the Commission's objective of indicat
ing the moment 'Yhen a transfer was completed.

24. Mr. LOJENDIO (Spain) said that article 17 sought to deal
simultaneously with two difficult issues, namely, the completion
of a credit transfer and the discharge of the principal obligation.
It was important to distinguish between those two questions. He
had difficulty with the way in which the concept of completion of
a transfer was reflected in paragraph (I). While that paragraph
should be retained in order to forestall a reopening of other ques
tions on which agreement had already been reached, he did not
believe that mere acceptance by a bank was sufficient to dis
charge the principal obligation of the originator of a transfer.

25. The CHAIRMAN said that the question currently before the
Commission was that of the time of completion of the transfer.
The matter of the discharge of an obligation was a separate issue
which would be addressed in paragraph (2).

26. Mr. VASSEUR (Observer, Banking Federation of the Euro
pean Community) pointed out that even the rapid electronic trans
fer of funds by coded message carried an indication of the bene
ficiary bank from the moment the payment order was given. He
noted further that the Commission had earlier decided that the
provisions of the draft Model Law would apply not only to elec
tronic, but also to paper payments. The question of paper pay
ments seemed to have been neglected since then.

27. The CHAIRMAN said that the rules contained in articles 6
and 8 concerning the time of transfer referred to all forms of
transfer, including paper payments.

28. Mr. GREGORY (United Kingdom) said that the discussion
on electronic payments had arisen because of the problems in

.volved in determining the precise time of the completion of a
transfer. No discrimination between different forms of transfer
had been intended.

29. Referring to the suggestion of the representative of Canada
to define "beneficiary bank" in order for the rule in paragraph (I)
to be acceptable, he felt that the issue could not be dissociated
from paragraph (2), which concerned the discharge of an obliga
tion. The question, however, was not linked to the need for the
Model Law to define the moment when a transfer was complete.

30. Mr. DUCHEK (Austria) agreed that paragraphs (I) and (2)
should be considered together. The Commission should not inter
fere with the relationship between the originator and the benefi
ciary, and should concern itself only with the technical means of
transferring the funds. In that regard, while the concept of time of
completion might be feasible, it had legal consequences for the
underlying transaction. He wondered whether paragraph (2) was
at all necessary and whether its provisions were feasible. If the
Commission felt, however, that rules were necessary to govern
the underlying relationship between the originator and the benefi
ciary of a transfer, then he would support the proposal by the
representative of France. It was unfortunate that, owing to the
process of legislation followed by the Commission, such an im
portant question had been raised at such a late stage.

31. The CHAIRMAN pointed out that the problem had not
arisen at the last minute. The questions of the discharge of an
obligation and the moment of completion of a credit transfer had
been the subject of exhaustive discussion. The only new element
was the contention that if paragraph (I) was changed, then the
structure of the draft Model Law would need to be revised and
new laws established to govern the relationship between a benefi
ciary and his bank. The Commission had addressed the difficult
questions of acceptance and completion of a transfer before ad
dressing other articles of the draft Model Law.

32. The practical difficulties encountered in the electronic and
manual handling of accounts explained why articles 6 and 8 had
contemplated all possibilities. The logic behind the structure of
those articles was that the acceptance of an order by a beneficiary
bank marked the moment of completion of the transfer.

33. Mr. LIM (Singapore) said that he shared the views just ex
pressed by the Chairman. He wondered whether the representatives
who advocated a change in the principle contained in article 17(I)
did so because of the juxtaposition of the terms "completion" and
"discharging an obligation". At the Commission's previous ses
sion, the view had been expressed (N46/17, para. 284) that some
of the difficulties might be alleviated if the rule on completion
were returned to its original location in article 2(a) or, alterna
tively, if a reference to article 2(a) were added to paragraph (I).

34. Ms. KOSKELO (Observer for Finland), referring to the need
for a precise determination of the completion of a transfer, said
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that while it would be correct to rely on the time of acceptance by
the beneficiary bank, she shared the view that, if the time of
crediting was uncertain, then that uncertainty would affect the
concept of acceptance. It had been pointed out that, under article
8, the earliest event that occurred would signify acceptance. Since
crediting would be the first event, it was necessary to determine
when the act of crediting was complete. While she did not object
to the principle behind article 17(1), a problem would arise if a
precise time was necessary to determine the completion of a
transfer. There might thus be need to further refine article 8 in
order to reach a conclusion on the precise time of completion of
the transfer. In that connection, she would welcome clarification
from the representative of the United Kingdom on how he inter
preted article 8(1)(d).

35. While paragraphs (I) and (2) of article 17 dealt with separate
problems, namely, the time of completion of a transfer and the
time of discharge of an obligation, a lag between those two times
could create problems for the originator, should difficulties arise
for the beneficiary bank after it had accepted payment and before
the discharge of the obligation. While the problems were separate,
the solutions must be coordinated.

36. The suggestion that the scope of article 17(1) should be lim
ited to cases in which the beneficiary designated the beneficiary
bank was also relevant to article 17(2).

37. She was of the view that the first sentence of article 17(1)
should be qualified by some formulation such as "that is consist
ent with the originator's payment order" in order to forestall any
problems in the application of articles 13 and 16, concerning
liability.

38. The CHAIRMAN said that the mixing of the issues in para
graphs (1) and (2) would make it difficult to reach a conclusion.
Paragraph (I) concerned the question of when a credit transfer
was complete while, in paragraph (2), the Commission must de
cide whether to have a rule that referred to the discharge of the
obligation stemming from an underlying transaction. In other
words, it would have to decide whether to retain or delete para
graph (2). If it was retained, the Commission would have to de
cide whether discharge of the obligation would occur at the same
time as or at a different time from that stipulated in paragraph (I).

The meeting was suspended at 11.35 a.m. and resumed at
12.05 p.m.

39. Mr. LE GUEN (France) said he had the impression that
some members of the Commission considered that the increasing
practice of keeping accounts in real time complicated matters and
made it difficult for banks to establish the exact time at which an
account had been credited or debited. In his opinion, quite the
opposite was true. French banks kept their clients' accounts in
real time, and both the bank and the holder of the account had a
much better knowledge of the transactions that had been made,
and they received information about such transactions much more
quickly than under previous systems. The problem referred to by
the representative of the United Kingdom might therefore have its
origin in the British accounting system.

40. His delegation was very interested in the pertinent comments
made by the representative of Finland. It was his impression that
what was understood by "acceptance" was to a large extent based
on accounting practices. According to articles 6 and 8 of the draft
Model Law, acceptance could take place when the bank credited
or debited the account. He did not understand why the crediting
or debiting of an account should be used to determine the precise
time at which acceptance took place, while the same transactions
could not be used to establish the precise point in time when a
payment was completed.

41. Mr. BHALA (United States of America) said it was his
understanding that the use of real-time systems had enabled the
users of such systems to define more precisely the time at which
certain transactions occurred, which included the crediting of
accounts.

42. Mr. ROJANAPHAUR (Thailand) said that article 17(1) dealt
with the completion of credit transfers and must therefore be read
in conjunction with article 17(2), which dealt with the discharge
of the originator's obligation. Article 17(2) was important be
cause, even if it could be assumed that the credit transfer as de
fined in article 8 had been completed, the originator could not be
considered to have discharged his obligation until the beneficiary
received the full amount of the payment order in cash. His delega
tion could accept the text of articles 17(1) and 17(2) as they stood.

43. Mr. CHATURVEDI (India) said that the first sentence in
article 17(1) did not correspond with the definition of "credit
transfer" as contained in article 2. According to that definition,
"credit transfer" meant "one or more payment orders, beginning
with the originator's payment order, made for the purpose of plac
ing funds at the disposal of a beneficiary", whereas in article
17(1) the funds were not placed at the beneficiary's disposal. In
that regard, the representative of France seemed to be suggesting
that, rather than referring to the acceptance of the payment order
by the beneficiary's bank, the Model Law should refer to the
crediting or debiting of the account that would complete the credit
transfer. Moreover, the representative of Finland had correctly
observed that it was not possible to separate the concepts of com
pletion of credit transfer and discharge of obligation.

44. He proposed that, in the first sentence of article 17(1) the
words "for the originator's bank" should be inserted after the
words "a credit transfer". That would mean that the obligation of
the originator's bank was discharged the moment the benefici
ary's bank accepted the payment order.

45. Mr. KOMAROV (Russian Federation) said it was important
to bear in mind that article 17(1) stressed the fact that the Model
Law dealt only with the relationship between banks and the origi
nator, and not the relationship between the beneficiary's bank and
the beneficiary. If the first part of article 17(1) was deleted, the
sphere of applicability of the Law would be unclear. His delega
tion therefore supported the proposal to leave article 17(1) as it
stood, on the understanding that it should be interpreted in the
light of the provisions of other articles of the Law, in particular
article 8, which defined "acceptance".

46. Mr. EWORE (Observer for Gabon) said that the concept of
"completion" should not be placed in a context that favoured the
bank, the beneficiary or the originator, but should take account of
the situation from the standpoint of all three participants in the
credit transfer. His delegation supported the comments made by
the representative of France and those made by the representative
of the Banking Federation.

47. The CHAIRMAN said that a number of delegations shared
the concerns expressed by the representative of France, while a
larger number of delegations supported the text of article 17(1) as
it stood. He suggested that those delegations that were not in
favour of adopting article 17(1) should accept it on a provisional
basis in order to enable the Commission to proceed to the consid
eration of article 17(2), at which time it would decide either to
restrict the cases in which completion of a credit transfer meant
the discharge of the underlying obligation, or would decide to
delete the text dealing with completion of credit transfers.

48. Mr. LE GUEN (France) said that, before the Commission
moved on to article 17(2), it should consider the proposal made
by the representative of Canada concerning article 17(1).
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49. Mr. CRAWFORD (Canada) said that his proposal had been
intended to refer to draft article 17(2), as it addressed the prob
lems of discharge rather than completion.

50. The CHAIRMAN noted that it would in any case be neces
saryfor the Commission to return to article 17(1) when it had
completed its consideration of article 17(2).

51. It was his understanding that article 17(2) did not presuppose
discharge of the underlying obligation, but rather was intended to
provide a rule concerning the time when the obligation was dis
charged. Many members of the Commission had expressed the view
that the Model Law should not contain provisions regarding the
discharge of the underlying obligation; ifthat view was accepted, it
would be relatively easy to revise article 17(2) accordingly.

52. Mr. SONO (Observer, International Monetary Fund) sup
ported the Chairman's proposal to set aside article 17(1) until the
Commission had completed its consideration of article 17(2). It
seemed to him that there had been some confusion with regard to
the meaning of "credit transfer" during the earlier discussion of
article 17, as some representatives had been speaking in terms of
the availability of funds, while the Commission had in mind the
crediting and debiting of accounts, which was a quite separate
matter. That confusion might continue to arise so long as article
17(2) was retained. He was not sure, however, that the retention
of article 17(2) in the Model Law was completely necessary. The
Commission's main purpose was to fill the existing legal vacuum
concerning the electronic transfer of funds; he did not think it was
essential to that purpose for it to go into all the situations that
could arise under article 17(2). The French representative might
also feel more comfortable with the first sentence of article 17(1)
if article 17(2) were deleted. It should be pointed out also that
article 17(1) by itself was entirely compatible with article 9(1),
while the addition of article 17(2) might lead to some confusion
between the two articles.

53. Mr. GREGORY (United Kingdom) said that the Commis
sion's purpose was to increase certainty concerning electronic and

other credit transfers. Article 17(2) was helpful in that respect,
even though it did not cover all possible situations. It was impor
tant to remember that it did not deal with the question of whether
an obligation could be discharged by a credit transfer. If article
17(2) did not exist, the originator would remain liable to pay the
beneficiary even though the beneficiary had agreed to a credit
transfer as an appropriate method of payment and all the steps set
out in the Model Law had been taken.

54. The Canadian representative had raised the important ques
tion of the circumstances in which a beneficiary would be deemed
to have agreed to accept payment by credit transfer. It seemed
necessary to make it clear that the payment must be made to the
last bank in the banking chain; he therefore suggested that the
phrase "to the account indicated by the originator" in article 17(2)
should be amended to read "to the relevant bank".

55. Mr. DE BOER (Observer for the Netherlands) said he agreed
that if article 17(1) was adopted, article 17(2) would also be nec
essary, as otherwise the uncertainties pointed out, for example, by
the Finnish representative would remain. Article 17(2) was also
desirable for other reasons. Firstly, the interval between the time
of receipt of the payment and the time of crediting was becoming
smaller and smaller. Secondly, the system under which it was the
moment of crediting that was decisive always seemed to require
corrections; if article 17(2) was accepted, the need for such cor
rections would disappear. The adoption of article 17(2) would
also be a contribution to international harn:tonization, as it would
bring the rule into conformity with United States law; moreover,
it should be relatively easy to make the change, as the rule was
governed in most countries by case-law.

56. His delegation supported the suggestion that article 17(2)
should be completed, and proposed that that should be done by
adding the words "unless the beneficiary has excluded payment
into that account" at the end of the sentence.

The meeting rose at 1 p.m.

Summary record of the 472nd meeting

Wednesday, 6 May 1992, at 3 p.m.

[NCN.9/SR.472]

Chairman: Mr. ABASCAL ZAMORA (Mexico)

The meeting was called to order at 3.15 p.m.

INTERNATIONAL PAYMENTS: DRAFT MODEL LAW ON
INTERNATIONAL CREDIT TRANSFERS (continued) (N46/
17; NCN.9/346, NCN.9/347 and Add.l and NCN.9/367)

Article 17 (continued)

1. The CHAIRMAN said that there was an issue with regard to
article 17 that had yet to be resolved, namely, that of payment
orders executed by a receiving bank for amounts less than the
amount of the payment order received. He drew attention to arti
cle 14, which provided that, in case of underpayment by a receiv
ing bank, the bank was obligated to issue a payment order for the
difference between the amounts. There appeared to be a discrep
ancy between article 14 and article 17(2), which provided that a
credit transfer was completed when the beneficiary's bank ac-

cepted the payment order. He wondered whether it might be nec
essary to clarify article 14, and recalled that, at its previous ses
sion, the Commission had agreed to postpone a final decision on
the matter until it took up article 17.

2. Mr. LOJENDIO (Spain) said that article 14 left several ques
tions unanswered. For example, it was unclear what remedies
were envisaged in the case of a receiving bank which failed to
comply with its obligations to send a second payment order. It
was also unclear which party was entitled to claim the unpaid
amount: the beneficiary or the originator, under the money-back
guarantee provided for in article 13.

3. The CHAIRMAN said that, strictly according to the provi
sions of the Model Law, only the originator would have a right to
the funds.
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4. Mr. BURMAN (United States of America) said that the op
tions available to the originator were either to seek the enforce
ment of article 14 under his national procedural law or to claim
a refund with interest under article 13.

5. The CHAIRMAN said that, if he heard no objection, he
would take it that the Commission wished to leave article 14
unchanged, pending further review of article 17.

6. It was so decided.

7. The CHAIRMAN recalled that, at its twenty-fourth session,
the Commission had deferred to the current session a discussion
of the possible discrepancy between article 5(b)(ii) and article
17(2).

8. Ms. KOSKELO (Observer for Finland) said that it was she
who had raised the possibility of a discrepancy. Article 5 defined
the moment when payment took place between two banks in the
credit-transfer chain; paragraph 5(b)(ii) envisaged a situation in
which payment between the sending bank and the receiving bank
took place at a third bank. The conflict with article 17(2) arose
from the possibility that the reimbursement transaction was itself
a credit transfer which would be governed by the Model Law.
While article 17(2) defined the time of payment as the moment
when the third bank accepted the payment order, article 5(b)(ii)
defined it as the business day following the day on which the
receiving bank learned that the funds were available. In her view,
the conflict could not be resolved in the context of article 17;
rather, it was necessary to redraft article 5 so that it defined the
time of acceptance rather than the time of payment.

9. Mr. BHALA (United States of America) said that the issue
raised by the Observer for Finland had already been dealt with
under the Model Law. In the transfer chain, the originator issued
a payment order to his bank, which issued a payment order to an
intermediary bank. The intermediary bank issued a payment order
to the beneficiary's bank, which then paid the beneficiary. There
after, under article 17(2), all the parties would have discharged
their obligations. Article 5, however, dealt with a different issue,
namely, payment among three banks, which was sometimes re
ferred to as "settlement". If each settlement transfer was treated as
a separate transaction, then the parties should be relabelled, so
that the beneficiary's bank became the beneficiary of the previous
transfer, and so on. In that case, article 17(2) would still be op
erative. If the Model Law definitions were applied consistently,
no conflict would arise.

10. Mr. CRAWFORD (Canada) said he agreed with the Ob
server for Finland that a problem existed, and believed that the
representative of the United States might have contributed part of
the solution. A further contribution could be made by amending
article 17(2) so that obligations could be discharged only where
the beneficiary's bank was designated by the beneficiary.

11. In drafting article 5(b)(ii), the Commission had endeavoured
to protect a bank from being required to accept an offer of settle
ment at a bank where it did not wish to have a credit. If a bank
owing settlement transferred funds to another bank designated for
that purpose by the bank receiving settlement, the safeguard of a
day's delay would not be necessary. He believed that it would be
preferable to narrow the scope of paragraph (2) rather than adopt
the solution proposed by the Observer for Finland.

12. Mr. GREGORY (United Kingdom) said that a conflict might
arise where, in the process described by the representative of the
United States, the originator's bank issued a payment order to the
intermediary bank and made payment by means of a credit trans
fer. That transfer would be a separate and subsidiary transaction,
in which the originator's bank would become the originator and

the intermediary bank would become the beneficiary; if payment
was made at another bank, that bank too would become an inter
mediary. Under article 17(2), the subsidiary transfer would be
completed when the lesser intermediary bank, or the settlement
bank, accepted the payment order. Yet under article 5(b)(ii), the
originator's bank would be deemed to have paid the next bank in
the chain when credit was made, or when the payee used the
funds. The draft Model Law thus contained different rules, which
could produce different results.

13. Since the primary purpose of article 5 was to enable articles
6 and 8 to operate properly, it might be advisable to insert the
phrase "For the purposes of articles 6 and 8" at the beginning of
article 5.

14. The CHAIRMAN said that the sole purpose of article 5 was
to establish a specific time; it had nothing to do with discharging
obligations.

15. Mr. FELSENFELD (United States of America) said that the
Commission might not be faced with a problem of inconsistency
after all. The opening words of article 5 referred only to the
moment when payment of the sender's obligation under article
4(6) occurred. In that sense, what was involved was clearly a
transfer subsidiary to the main credit transfer, with its own time
structure; no conflict would arise between the rules of article 4(6)
and those of article 17(2) because they dealt with two different
situations. It might, however, be necessary to treat the subsidiary
transfer as a separate transaction, in which case article 17(2)
would apply.

16. Ms. KOSKELO (Observer for Finland) said that she fully
supported the representative of the United Kingdom. There was
an obscurity in the text which should be removed by amending
the chapeau of article 5.

17. Mr. FUJlSHITA (Japan) agreed that there was a conflict
between article 5 and article 17(2) which could be resolved by
amending the chapeau of article 5. However, that would reopen
the debate on article 5, which had already been approved at the
previous session. An alternative would be to delete the second
paragraph of article 17.

18. Mr. DE BOER (Observer for the Netherlands) agreed with
the representative of the United Kingdom that the scope of article
5 was too broad and should be limited to articles 6 and 8.

19. Mr. BURMAN (United States of America) asked whether
the Commission could defer its consideration of paragraph (3),
since any changes to that paragraph would have to be carefully
checked against other articles of the Model Law for consistency.

20. Mr. CHATURVEDI (India) agreed with the representative
of the United States that the Commission should not make
changes which would materially affect the sender's obligations; it
should not adopt paragraph (3) prematurely.

21. Mr. FUJlSHITA (Japan) recalled that the representative of
Finland had made the proposal to add a phrase at the end of the
first sentence of article 17(1) to ensure that a payment order ac
cepted by the beneficiary's bank was consistent with the payment
order issued by the originator both in respect of the indication of
the beneficiary and in respect of the amount of payment. He was
in favour of that proposal.

22. The CHAIRMAN said that the Commission had addressed
that question in connection with article 14.

23. Ms. KOSKELO (Observer for Finland) said that the situation
addressed in article 14 was only part of the problem. There were
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two ways a credit transfer could go wrong: the amount could
change on the way-the situation covered in article 14-Qr the
designation of the beneficiary could be mistakenly changed, so
that the final beneficiary bank was not the beneficiary designated
by the originator. In such a situation the credit transfer could not
be considered to have been completed. There was no provision in
the current text of the Model Law to deal with that problem.

24. Mr. CRAWFORD (Canada) said that that idea was embod
ied in article 7(2), concerning the obligation to issue a payment
order consistent with the contents of the payment order received
by the receiving bank and containing the instructions necessary to
implement the credit transfer. That idea was also reflected in ar
ticle 17(1). Unless every bank in the chain performed the duty
laid down in article 7(2), the transfer was not complete. Neverthe
less, the Finnish proposal posed no major problem.

25. Mr. BURMAN (United States of America) said that the
matter seemed to be a drafting issue which could perhaps be
referred to the Drafting Group.

26. The CHAIRMAN suggested that the Commission should
adopt the Finnish proposal; no one could maintain that a payment
order accepted by a beneficiary bank other than the bank desig
nated by the sender was complete.

27. Mr. BURMAN (United States of America) asked what
would happen in the event of a late payment order if the Finnish
proposal was adopted.

28. Ms. KOSKELO (Obsever for Finland) said that a credit
transfer shOUld be considered to be complete when a beneficiary
bank accepted a payment order consistent with the payment order
of the originator. The existence of a delay would be determined
by the provisions governing the time of execution, not the con
tents of the payment order from the originator. It was important
to make that clarification in article 17(1).

29. Mr. BHALA (United States of America) said he thought that
the Finnish proposal might in itself create problems. For example,
the beneficiary's bank would not necessarily know what had been
said in the original payment order, giving rise, yet again, to a
matching problem.

30. The CHAIRMAN said that the beneficiary's bank, when it
received an accepted payment order, never knew whether it was
consistent with the order issued by the originator's bank. The
Finnish proposal should be dealt with by the Drafting Group,
which should ensure that the Model Law clearly stipulated that no
one could consider a credit transfer to have been completed if a
payment order had been accepted by a bank other than the ben
eficiary bank designated by the originator.

31. Mr. CHATURVEDl (India) said that his delegation fully
supported the suggestion made by the Observer for Finland. The
problem was not merely a drafting problem; it was essential that
a payment order that was accepted should be consistent with the
payment order of the sender.

32. Ms. KOSKELO (Observer for Finland) said that she was not
insisting on the actual wording of her proposal. The amendment
could indicate that a payment order accepted by the beneficiary
bank must be for the benefit of the beneficiary defined as the
person designated by the originator.

33. Mr. DE BOER (Observer for the Netherlands) said that he
could accept that wording.

34. Mr. GREGORY (United Kingdom) said that the original
proposal by the Observer for Finland would have addressed both

the problem of a payment received by the wrong bank that was
not completed because the amount was too small and the problem
of a payment order accepted by the wrong beneficiary bank.

35. Mr. BURMAN (United States of America) said that his
delegation would not object to the addition of the words "for the
benefit of the beneficiary".

The meeting was suspended at 4.35 p.m. and resumed
at 5 p.m.

36. Mr. SCHNEIDER (Germany) said that paragraph (3) of
article 17 dealt with the underlying obligation between the origi
nator and the beneficiary but that the Commission had yet to
decide whether it wanted any rules on the underlying obligation
in the Model Law.

37. The CHAIRMAN questioned whether paragraph (3) had
anything to do with the underlying obligation.

38. Mr. PELICHET (Observer, The Hague Conference on Pri
vate International Law) explained that the reference to "the appli
cable law" was in fact a reference to the underlying obligation. He
proposed that that reference should be made explicit by adding
the words "governing the underlying obligation" after the phrase
"the applicable law".

39. Mr. CHATURVEDl (India) wondered whether it might not
be better to add the word "service" before the word "charges" in
the second sentence.

40. The CHAIRMAN said that the Model Law did not deal with
service charges. Customary practice in international banking al
lowed banks to deduct from transfers the amount of any charges.
The deduction of such charges could not invalidate the transac
tion.

41. Mr. CHATURVEDl said that he had meant to stipulate that
the bank should be entitled to deduct service charges only, and
not other costs.

42. Mr. GREGORY (United Kingdom) said it was understood
that the charges were for the transfer; consequently, there was no
need to add "service". Indeed, that might only generate more
debate. However, he welcomed the addition proposed by the
Observer for The Hague Conference.

43. Mr. BURMAN (United States of America) said that his del
egation supported that proposal. However, the completion of the
credit transfer might have results pertinent to paragraphs (l) and
(2). Care should be taken in drafting to preserve any rights or
obligations that might flow from the completion of the credit
transfer.

44. Mr. CRAWFORD (Canada) expressed his support for the
changes proposed by the Observer for The Hague Conference.

45. Mr. DUCHEK (Austria) said that the second sentence of
paragraph (3) might give the wrong impression. It obviously con
cerned to the relationship between the originator and the benefi
ciary, but in specifying certain rights that could not be prejudiced,
it might preclude other rights. During the previous day's discus
sion on liability, it had been made clear that if, under the law
applicable to the underlying obligation, a beneficiary was entitled
to ask an originator for compensation for any damage resulting
from a delay in payment, that right was not influenced by the
Commission's rules. Likewise, the rights involved in the situation
described in article 17(3) were not necessarily influenced by the
Model Law.
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46. Mr. VASSEUR (Observer, Banking Federation of the Euro
pean Community) said that he was ill at ease with paragraph (3),
as it dealt with two quite different matters. The first sentence was
concerned with the completion of the credit transfer and the sec
ond with cost-sharing. He supported the suggestion put forward
by the Observer for The Hague Conference, since the "applicable
law" must certainly be the law applicable to the underlying obli
gation. The sharing of costs between the beneficiary and the origi
nator, however, was not governed by any such law, but only by
agreements between the two parties. That difficulty could be
avoided by adding wording such as "and of the agreements con
cluded between the beneficiary and the originator" after the
phrase "applicable law".

47. Given that paragraph (3) was an amalgam of two different
subjects, the second sentence was in fact inappropriate and should
be deleted. It would be appropriate only if the Model Law
contained specific provisions regarding cost-sharing, which it did
not.

48. Mr. SAFARIAN NEMAT-ABAD (Islamic Republic of Iran)
said that he supported the proposal made by the Observer for The
Hague Conference, which would help clarify the text.

49. Mr. GREGORY (United Kingdom) said that paragraph (3)
was a supplementary rule intended to clarify paragraph (1) by
stipulating that a credit transfer was complete even though
charges might have been deducted. It was not meant to address
the question of whether such charges could be deducted.

50. He did not fully understand the remark by the representative
of the United States that the rights and obligations specified in the
Model Law needed to be preserved. The Model Law did not deal
with the right of the beneficiary to recover charges from the origi
nator, and he wondered which rights and obligations did need to
be preserved.

51. The representative of Austria had expressed concern that the
reference to the right of the beneficiary to recover charges from
the originator might implicitly exclude other rights of the benefi
ciary vis-it-vis the originator in different situations. However, the
Model Law was clear on that point. Perhaps the second sentence
should be amended to ensure that it followed on clearly from the
first. It was the rule contained in the first sentence which should
not prejudice the right of the beneficiary to recover charges, rather
than the completion of the transfer itself.

52. With regard to the proposal by the Observer for the Banking
Federation of the European Community that reference should be
made to any agreements under which charges might be payable,
it was sufficient to refer to the applicable law governing the un
derlying transaction, since any agreement which failed to comply
with that law would not be valid.

53. Mr. EFFROS (Observer, International Monetary Fund) was
concerned that, under the provisions as they stood, a beneficiary
receiving less than the full amount of a transfer would have an
excuse for breaking his contract, while the originator would not
know if the full amount required had been delivered until it was
too late. The rule appeared to protect banks, while failing to take
into account the greater interests of customers. It would be better
to specify that the amount originally sent should always be deliv
ered and that any unanticipated charges could be referred back
through the chain of banks involved in the transaction and
charged to the originator.

54. Mr. BHALA (United States of America) felt that the matter
should be kept in perspective, given that the sums concerned were
insignificant. There was a general consensus that, if charges were
deducted, the beneficiary's right to recover those charges should

not be prejudiced. In the interests of clarity, the drafting amend
ment proposed by the Observer for The Hague Conference should
be included, but there was no need for extensive redrafting of the
provision at the present late stage.

55. Mr. AL-NASSER (Saudi Arabia) agreed with the Observer
for the Banking Federation of the European Community that it
was not appropriate to include paragraph (3) in article 17. It
would be preferable to include it as the second paragraph of ar
ticle 14.

56. Mr. LIM (Singapore) said that the point made by the repre
sentative of Austria was a valid one. The principle of consistency
in the drafting of the Model Law was very important. The rights
of the parties in the underlying transaction were not expressly
preserved in other parts of the Law, and to do so in article 17
might lead to difficulties of interpretation.

57. Article 17 was confusing in that it dealt with both the com
pletion of the credit transfer and the underlying transaction. He
agreed with the representative of Germany that paragraph (3)
might appear to refer to the underlying transaction rather than the
completion of the transfer. While the problem was one of draft
ing, the need for consistency was paramount.

58. Mr. EL-SHARKAWY (Egypt) proposed that the words "un
der the applicable law" in paragraph (3) should be deleted, since
there was some confusion as to what they actually meant. He felt
that there was no need for the Model Law to provide for the
beneficiary's right to recover charges from the originator at all,
since it was covered by the general principles of law.

59. Mr. ZHAO Chengbi (China) said that, as article 17(3) would
prejudice other articles, there was a need for greater consistency.

60. Mr. CHATURVEDI (India) said that he supported the pro
posal made by the Observer for the International Monetary Fund
(IMF), since he felt that paragraph (3) might seriously jeopardize
international contracts. The paragraph should therefore be revised.

61. The CHAIRMAN noted that there was a substantial diver
gence of views on the question. However, there did seem to be a
general consensus in support of the proposal made by the Ob
server for The Hague Conference. He therefore suggested that the
Drafting Group should be asked to insert the words "governing
the underlying obligation" after the words "the applicable law" in
paragraph (3).

62. It was so decided.

63. Mr. PELICHET (Observer, The Hague Conference on Pri
vate International Law) said that the observer for IMF had raised
an important point which the Commission ought to discuss.

64. The CHAIRMAN said that he did not feel that the remarks
made by the Observer for IMF were a source of concern to dele
gations. In his view, the sums concerned were so small that they
could scarcely be considered valid justification for breaking a
contract.

65. Mr. CRAWFORD (Canada) said that emphasis should be
placed on the distinction between the completion of the credit
transfer as an abstract exercise and the discharge of the underly
ing obligation. Paragraph (3) did not aim to extinguish that
obligation, and there was no need to amend it in order to achieve
the result desired by the Observers for IMF and The Hague Con
ference.

The meeting rose at 5.55 p.m.
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INTERNATIONAL PAYMENTS: DRAFf MODEL LAW ON
INTERNATIONAL CREDIT TRANSFERS (continued) (A/46/
17; A/CN.9/346, A/CN.9/347 and Add.1 and A/CN.9/367)

1. Mr. BHALA (United States of America), speaking for his
delegation and that of France, proposed that the following sen
tence should be added at the end of article 17(1) of the draft
Model Law (A/46/17, annex I): "Completion does not otherwise
affect the relationship between the beneficiary and the benefici
ary's bank". The purpose of that addition was to ensure that com
pletion did not interfere with the relationship between the benefi
ciary and the beneficiary's bank except as set forth in the second
sentence of article 17(1).

2. Mr. LE OUEN (France) noted that no change was being pro
posed in article 17(2). The sponsors had not accepted the sugges
tion that the phrase "obligation of the originator to the benefici
ary" in article 17(2) should be amended to read "obligation of the
originator to pay the beneficiary", apparently in order to satisfy
the needs of civil-law countries.

3. Mr. CHATURVEDI (India) said that he was not entirely sat
isfied with the new text, because it did not cover the case of
partial acceptance by a beneficiary's bank of a transfer. Neverthe
less, he could agree to the addition.

4. The CHAIRMAN pointed out that the Commission had de
cided at an earlier meeting, when considering the relationship
between article 17(1) and article 14, which dealt with partial
payment, to make no change in article 17(2) with respect to par
tial payment.

5. Mr. EL-SHARKAWY (Egypt) said that the additional sen
tence proposed for article 17(1) satisfied some of his objections,
but still left some problems with respect to article 17(2). He sug
gested that the additional sentence should be made a separate
paragraph in order to cover cases arising under either paragraph
(1) or paragraph (2) of article 17.

6. Mr. CRAWFORD (Canada) said he regretted that article
17(2) had not been changed to give explicit expression to the
implied condition that the beneficiary had selected the benefici
ary's bank. If the addition to article 17(1) was intended to reflect
that idea, he thought it should be discussed further; if it was not,
he wondered why the idea had been dropped.

7. Mr. GREGORY (United Kingdom) said that he welcomed the
addition proposed in article 17(1), but considered that the problem
raised by the representative of Canada at an earlier meeting, con
cerning article 17(2), needed to be addressed. Although it had
been decided that no change would be made in article 17(1) to
take partial payment into account, something additional was
needed in article 17(2) in order to take it into account there.

8. The CHAIRMAN said that he would ask the Drafting Group
to take that point into consideration when it reviewed article 17.

9. Mr. FUJlSHITA (Japan) asked the sponsors of the amend
ment for further clarification of the purpose of the new sentence.

10. Mr. LE GUEN (France) said that the purpose of the addi
tional sentence was to bring article 17(1) into conformity with
article 17(2), which defined the credit transfer in terms of the
whole of the transaction.

11. Mr. DUCHEK (Austria) said that from the point of view of
internal consistency, it would be equally logical to add that the
internal relationship between the originator and the beneficiary
also remained unaffected.

12. The CHAIRMAN said that that point would be dealt with
when the Commission considered article 17(2). He noted that the
reasons for regulating the relationship between the originator and
the bank had to do with the central compromise underlying the
Model Law: the compromise between giving the originator the
right of refund without the involvement of foreign legal systems,
and the need to give banks the benefit of limited liability as set
forth in article 16. The beneficiary was not in the same position;
if he had not received the transfer, he retained all the rights ac
cruing to him under the Model Law.

13. Mr. AZZIMANE (Morocco) said that two concepts of credit
transfer had been put forward in the Commission earlier in the
session, one restrictive and the other broad. It had been his under
standing that the purpose of amending article 17(1) was to strike
a compromise between those two concepts. However, the addition
proposed by the United States and France did not seem to be a
compromise, as it simply adopted the restrictive concept. Al
though the change proposed did not seem to affect article 17(1)
materially, it might have a greater effect on article 17(2).

14. Mr. LE GUEN (France) said that his delegation, like Moroc
co's, had originally been opposed to article 17(1), but had agreed to
it because a majority of the Commission was in favour of it. In
view of that situation, it was proposing the addition of the new
sentence simply in order to preserve the internal logic of the article.

15. Mr. CHATURVEDI (India) said he supported the Austrian
representative's suggestion to the effect that the new sentence
should indicate that not only the relationship between the benefi
ciary and the beneficiary's bank, but the relationship between the
beneficiary and the originator remained unaffected.

16. The CHAIRMAN said he took it that article 17(1), as
amended, was adopted.

17. It was so decided.

18. The CHAIRMAN invited the Commission to take up article
17(2), and asked those who had voiced objections to that article
at earlier meetings to restate them.

19. Mr. CRAWFORD (Canada) recalled that he had expressed
the view that the rule of discharge stated in article 17(2) worked
fairly only if the beneficiary had designated the account. Other
delegations had apparently interpreted the phrase "that can be
discharged by credit transfer ..." as preserving the rights of the
beneficiary. He wondered whether that interpretation had been
recorded in the Commission's records, but was concerned in any
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case that the reference to "the account indicated by the originator"
seemed to invite misinterpretation.

20. Mr. FUJISHITA (Japan) said that he had not been convinced
by the arguments for retaining article 17(2). The article clearly
interfered with the relationship between the originator and the
beneficiary, which was something the Model Law should not do.
Moreover, the paragraph introduced an element of uncertainty
through its use of the words "can be". Further, as article 5 dealt
with the credit risk or credit exposure of the receiving bank, he
saw no reason for not dealing also with the credit risk or exposure
of the beneficiary. Other arguments against the retention of article
17(2) had been put forward eloquently by a number of observers.
For those reasons, he could not support article 17(2).

21. Mr. GREGORY (United Kingdom) said it was true that the
words "can be discharged" could be understood as implying prior
agreement by the originator. His delegation, however, continued
to believe, for all of the reasons he had stated at an earlier meet
ing, that article 17(2) should be retained.

22. Mr. AZZIMANE (Morocco) said that he wished neither to
approve nor disapprove of article 17(2), but simply to understand
the reason for it. It had often been said that paragraph (2) only
marginally affected the underlying obligation, but in fact it dealt
fundamentally with the discharge of that very obligation. As the
Commission had decided to formulate article 17(1) so abstractly,
he did not understand why article 17(2) dealt with so concrete and
specific an issue.

23. The CHAIRMAN stated that article 17(2) defined the mo
ment when the underlying obligation was discharged. It was, in
deed, the only instance in the Model Law dealing with the under
lying obligation. It was necessary to have such a definition, pre
cisely because electronic transfers were so fast and so volumi
nous. When agreement between the parties, or the Law, stipulated
that an electronic transfer of funds amounted to a discharge of an
obligation, then there was a need for the moment of discharge to
be defined very precisely.

24. Mr. SCHNEIDER (Germany) said that the rule enshrined in
article 17(2) was one of the most important in the entire Model
Law, but like the representative of Japan he felt it had no place
there. During the course of its work, the Commission had learned
that the situation varied widely from country to country, both as
to banking practice and as to legal framework. In some countries,
electronic transfers were used for high volumes of funds, in others
for much smaller volumes, and in addition banking rules differed
from country to country. There was a need for harmonization,
indeed there had been many attempts at harmonization, but with
the proposed article 17(2) the Commission appeared to be adding
to, not reducing, the confusion. Of the many international conven
tions in existence, not one had a provision comparable to article
17(2).

25. The question of the moment of discharge of the obligation
had nothing to do with the transfer of funds itself. The Commis
sion had decided to treat electronic transfers in a very abstract
way, but with article 17(2) it was turning away from that decision
and dealing with one very specific and very concrete issue.

26. The proposed article 17(2) enshrined a bad policy, one that
would engender problems both for the system and for the con
sumer. The representative of Canada had said that article 17(2)
allowed some flexibility, by the inclusion of the term "can" in the
phrase "an obligation of the originator to the beneficiary that can
be discharged by credit transfer". Increasingly, however, credit
transfer was the only way for an obligation to be discharged. He
cited the example of a person obliged to pay for an insurance
policy by credit transfer. If the transfer were not correctly ac-

cepted by the insurance company's bank, then under article 17(2)
the person would himself be liable for the loss of insurance cov
erage.

27. The Commission was seeking to establish consistency with
other means of payment, such as cheques or cash, but was in the
process of establishing, for electronic funds transfers, widely di
vergent rules as to when payment actually took place.

28. For all of the reasons he had given, he urged that article
17(2) should be deleted.

29. Mr. BHALA (United States of America) said that his delega
tion regarded article 17(2) as fundamental. Many assertions had
been made against the article, but little argument. Whereas the
representative of Japan felt that article 17(2) interfered with the
underlying relationship between the originator and the benefici
ary, it had to be pointed out that the article did not come into play
unless two conditions were met: "if the transfer was for the pur
pose of discharging an obligation" and if it "can be discharged by
credit transfer". "Certainty" and "predictability" were the words
he would use for what the representative of Japan dubbed "inter
ference". One of the benefits of a rule on discharge of obligation,
as enshrined in article 17(2), was the avoidance of uncertainty.
The representative of Japan felt that the phrase "can be dis
charged" injected a great deal of uncertainty, but, on the contrary,
the stipulation in article 17(2) of the two conditions which had to
be fulfilled before the rule would apply resulted in anything hut
uncertainty.

30. The representative of Germany had drawn analogies with
other conventions, pointing out that they did not contain a rule on
discharge of obligation, but it had to be remembered that the
Commission had always taken the view that credit transfers were
a fundamentally different way of making payment. Therefore,
analogies were unhelpful.

31. The representative of Japan had stated that since article 5
spoke of the credit exposure of the receiving bank, the Commis
sion should also consider the credit risk of the beneficiary to the
beneficiary's bank. The United States took the view that the
Model Law was not intended to have any effect on the relation
ship between the beneficiary and the beneficiary's bank, because
that was private.

32. Reference had been made to the eloquent argument put for
ward by the observer for IMF. Equally eloquent arguments had
been made from other points of view, and references to an argu
ment's eloquence did not help the discussion to move forward.

33. The representative of Germany had claimed that the situa
tion with regard to electronic funds transfers differed from coun
try to country, but if the Commission was to be deflected every
time it discovered a situation which varied from one country to
another, then very little progress towards harmonization would
ever have been made. The question of the differing volumes of
transfers handled by different countries had no effect on the ap
plicability of the rule on discharge of obligation in article 17(2),
and in any event the Commission had decided not to make a
distinction between situations which differed from country to
country.

34. The representative of Germany had also claimed that the
policy in article 17(2) would harm the consumer. That was simply
not true. The rule in article 17(2) was a pro-consumer rule, in that
it stated clearly to the ultimate users of the system when the obli
gation was discharged. As to loss of insurance coverage through
lateness of acceptance, that problem had already been covered in
article 16(1), which stipulated that in such a case, the receiving
bank would have to pay interest. With regard to the assertion that
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article 17(2) would lead to problems relative to other conventions,
it was not true that the Commission was attempting to harmonize
electronic funds transfers with paper transfers.

35. As for the assertion that the Model Law should be abstract,
that was a sound principle, but it must not be forgotten that the
objective of the Model Law was something very practical. The
issue covered in article 17(2) was not one specific problem; it was
the whole purpose of the credit transfer itself.

36. Mr. EL-SHARKAWY (Egypt) said that unlike some other
representatives, he felt that the Model Law was the appropriate
place to regulate the issue of discharge of obligation arising out
of a credit transfer. It was important to determine not only when
a credit transfer discharged the obligation of the originator with
respect to the beneficiary, but also when it discharged the obliga
tion of the beneficiary's bank to the beneficiary. He therefore
suggested that the addition to article 17(1) put forward earlier by
the representatives of France and the United States could also be
adopted with respect to article 17(2), either in a newly-drafted
paragraph which would combine both article 17(1) and 17(2), or
in an additional sentence in article 17(2) stating that the discharge
as described in the existing sentences of article 17(2) did not
affect the relationship between the beneficiary and the benefici
ary's bank.

37. Mr. SANDOVAL (Chile) said that it was precisely the no
tion of abstraction which had engendered a high degree of cer
tainty with respect to other payment instruments, such as cheques,
and had allowed them to be used for transfers of funds. He felt
that that principle of abstraction should be retained in the Model
Law by deleting article 17(2).

38. Mr. DUCHEK (Austria) said that while it had been stated
that article 17(2) did not interfere with the underlying relationship
between the originator and the beneficiary, such statements had
been unconvincing.

39. The Chairman had said that not to accept the compromise
embodied in article 17(2) would be to undo the drafting work of
many years; that was an exaggeration. The formulation of article
17(2) was in the interests of the banks in the payment chain, but
detrimental both to the originator and to the beneficiary.

40. Returning to the example of an individual who lost insurance
coverage through late payment of a transfer, he said that the con
sequent obligation by the receiving bank to pay interest was not
the point at all. The rule covered in article 17(2) should be re
moved from the Model Law, and left to the discretion of national
legislatures. The more the provisions of a model law interfered
with rights and obligations, the harder it became to transfer those
provisions into national law. He supported the arguments of the
representatives of Japan and Canada, found those of the repre
sentative of the United States to be unconvincing, and proposed
that article 17(2) should be deleted.

41. The CHAIRMAN said that there had been a misunderstand
ing. In speaking of undoing the drafting work of many years, he
had not been alluding to article 17(2).

The meeting was suspended at 11.35 a.m. and resumed
at 12.05 p.m.

42. The CHAIRMAN announced that the delegation of the
United States of America had prepared a draft text which might
help to resolve the current impasse.

43. Mr. BURMAN (United States of America) proposed that the
following text should be added to the current wording of article

17(2): "Payment under this paragraph is acceptance under article
17(1) unless applicable law provides for an earlier time of pay
ment". He hoped that the addition would accommodate those
national systems which provided for the obligation to be dis
charged at an earlier time.

44. Mr. LIM (Singapore) supported the deletion of paragraph (2)
on the grounds that it interfered with the underlying obligations of
the parties concerned. The scope of paragraph (2) was very re
strictive and was subject to article 3, concerning variation by
agreement between the parties.

45. He wished to know whether the United States proposal con
templated a situation in which an underlying contract between
two parties contained provisions that were contrary to the provi
sions of article 17(2). Would such provisions be considered a
variation of the provisions of article 17(2) and thereby override
them?

46. He suggested that the words "the same amount in cash" in
article 17(2) should be amended to make it clear that they referred
to the same amount as stated in the payment order accepted by the
beneficiary bank, and not the amount stated in the payment order
issued by the originator.

47. Mr. BISCHOFF (Observer for Switzerland) supported the
views expressed by the representatives of Austria, Chile, Ger
many and Japan. Many laws governing the contractual relation
ship between the originator and the beneficiary contained specific
provisions that concerned the subject of article 17(2). In many
legislations, financial obligations must be met by the payment of
a sum of money. Modem judicial practice, however, offered many
exceptions to that principle, such as where parties agreed to the
discharge of an obligation by a credit transfer. Paragraph (2), if
retained, would not only call into question the acceptance of the
intervention of the Model Law in national legislation, but would
also require the reopening of questions on which agreement had
already been reached, including the issues of force majeure and
revocation of a payment order. While the Model Law itself should
not be abstract, it must provide for an abstract concept of transfer.

48. The CHAIRMAN pointed out that whether or not article
17(2) was retained, the provisions concerning force majeure and
revocation of a payment order (article 11) would not be affected.
Paragraph (2) was based on the assumption that the bank had
already received the order of payment, and the questions of force
majeure and revocation of the order could therefore no longer
arise.

49. Mr. KOMAROV (Russian Federation) said that he supported
the retention of paragraph (2), whose language provided a degree
of certainty as to the time of discharge of an obligation. He did
not share the view that the provision interfered with the relation
ship between the originator and the beneficiary. It merely sought
to create a rational link or bridge between the two banks which
they were free to use or not to use. The provision was worded in
a practical way and would not prevent the parties from envisaging
other possible times when an obligation would be considered as
discharged.

50. Mr. VASSEUR (Observer, Banking Federation of the Euro
pean Community) supported the position that paragraph (2)
should be deleted. Acceptance by the beneficiary bank implied
the discharge of the originator's obligation. The civil codes of
most European countries contained provisions for the discharge of
obligations and, if paragraph (2) were retained, an additional
means of discharge of obligations would have to be introduced:
when a credit transfer was effected to the beneficiary bank. The
draft Model Law was not the vehicle through which to introduce
an additional means of discharge of an obligation. Moreover, a
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transfer might be effected for other purposes, such as making a
deposit or gift, and he failed to see why article 17(2) should
provide for only one purpose, namely, the discharge of an obliga
tion. For that reason, he could not support the amendment pro
posed by the delegation of the United States, which referred only
to the case of the discharge of an obligation.

51. Mr. HOLEC (Czechoslovakia), in supporting the deletion of
paragraph (2), said that the provision must take into account the
varying situations in different countries, since the Model Law
would apply notwithstanding the means used for effecting the
payment order.

52. The completion of a credit transfer and the discharge of an
obligation were separate issues. Discharge of an obligation was a
matter best dealt with by the applicable national law and, in his
view, the Commission should stress the abstract nature of the
payment order.

53. Mr. SAFARIAN NEMAT-ABAD (Islamic Republic of Iran)
said that his delegation was in favour of deleting article 17(2).

54. Mr. GREGORY (United Kingdom) said that all the arguments
that had been put forward for the deletion of article 17(2) seemed to
be based on the concern that the Commission was interfering with
the relationship between the originator and the beneficiary, as gov
erned by national laws. That was, however, not the case. The Com
mission was not implying that a credit transfer could be used to
discharge an obligation. Perhaps it might be advisable to indicate in
article 17(2) that the Law did not address the question of whether or
not an obligation could be discharged by a credit transfer.

55. The adoption of the compromise proposal made by the rep
resentative of the United States might clarify the matter. The
addition of the words "unless applicable law provides for an ear
lier time of payment" would allow national legislation to provide
for an earlier time of payment.

56. Mr. JANSSON (Observer for Sweden) said that, in the light
of the amendment proposed by the representative of Canada, his
delegation could support the retention of article 17(2).

57. Mr. MOORE (Nigeria) said that his delegation was also in
favour of retaining article 17(2).

58. Mr. FELSENFELD (United States of America) said that his
delegation supported article 17(2) because it was the only place in
the Model Law that explained what the Law actually did. If article
17(2) was deleted, the Model Law would deal only with abstrac
tions and would not specify what international electronic transfers
of funds should accomplish.

59. Mr. CHATURVEDI (India) inquired whether the United
States proposal to amend article 17(2) involved only the addition
of the words "unless applicable law provides for an earlier time
of payment" or whether the proposal also entailed other amend
ments.

60. Mr. BURMAN (United States of America) said that the pro
posal involved only an addition to the existing text of article
17(2). While his delegation believed that the Model Law would
perform its task better without the addition, it was willing to
accept a modification in order to allay the concerns of some del
egations.

61. Mr. PELICHET (Observer, The Hague Conference on Pri
vate International Law) said that the United States proposal gave
rise to some difficulty. It was quite probable that the law appli
cable to the underlying transaction was the same as the law appli
cable to payment. If a country that had adopted the Model Law
had a national law that provided for an earlier time of payment
than did the Model Law, he wished to know how a court would
be able to determine the exact time discharge had occurred. It was
necessary to specify what law was at issue and not refer simply
to the "applicable law".

62. Mr. BHALA (United States of America) said that, in the
situation described by the observer for the Hague Conference, the
court would consider both the national law and the Model Law,
and would apply the law that provided for the earlier time of
discharge of payment.

The meeting rose at 1 p.m.

Summary record of the 474th meeting

Thursday, 7 May 1992, at 3 p.m.

[NCN.9/SR.474]

Chairman: Mr. ABASCAL ZAMORA (Mexico)

The meeting was called to order at 3.15 p.m

INTERNATIONAL PAYMENTS: DRAFf MODEL LAW ON
INTERNATIONAL CREDIT TRANSFERS (continued) (N46/
17; NCN.9/346, NCN.9/347 and Add.1 and NCN.9/367)

Article 17

1. The CHAIRMAN said that it had become clear at the previ
ous meeting that there was no possibility of reaching consensus
on eliminating or modifying article 17(2). He therefore suggested
that the paragraph should be included in an annex as a provision
related to completion of credit transfer and discharge of obliga
tion.

2. Ms. KOSKELO (Observer for Finland) said that she felt it
was important to keep article 17(2) in the Model Law; the amend
ment proposed by the representative of the United States of
America would be acceptable.

3. Mr. SCHNEIDER (Germany) said that he had great difficulty
with the idea of putting article 17(2) in an annex. In some of the
directives of the European Community, important rules appeared
in the form of an annex, and that arrangement had not been found
helpful. If the paragraph was to be consigned to an annex, he
would agree on condition that it was amended as suggested by the
representative of the United Kingdom.
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4. Mr. SANDOVAL (Chile) said it seemed that there was a
majority in favour of deleting paragraph (2). His delegation would
accept the paragraph only if it was placed in an annex to the
Model Law.

5. Mr. DUCHEK (Austria) said it was clear that there was
strong support for both schools of thought. He therefore wished to
know what the implications of placing the paragraph in an annex
would be. If an invitation to States to consider, in the context of
the Model Law, questions relating to the influence of the credit
transfer on the underlying transaction was included with para
graph (2), what relationship would the paragraph then have to the
rules set out in the Model Law itseltl

6. The CHAIRMAN said that the main objection to paragraph
(2) had been that it was not relevant to the regulation of credit
transfers; there had been no objection to the paragraph itself. By
including the provision in an annex, the Commission would be
recommending it to Governments for possible inclusion in the
Model Law.

7. Mr. HERRMANN (Secretary of the Commission) said that
the only model law adopted by the Commission so far had been
the UNCITRAL Model Law on International Commercial Arbi
tration, and it did not have an annex. However, it did have a
footnote drawing the attention of States to a certain point. In the
Working Group on the New International Economic Order, which
was drafting a model law on procurement, there had been a sug
gestion that certain provisions regarding the review of procure
ment proceedings should be included in an annex because they
gave rise to questions of administrative and procedural law and
because detailed rules of procedure might not be acceptable to
many States. Those objections were similar to some of the objec
tions that had been raised with regard to paragraph (2). The im
plications of including provisions in an annex would to some
extent depend on what introductory wording, if any, was included
with the provision; for example, a model clause might be included
in a footnote as an additional clause on which parties might wish
to agree. However, such a provision would be even more optional
than the main text of the Model Law.

8. Mr. DE BOER (Observer for the Netherlands) said that he
could support the United States proposal if it satisfied other del
egations. However, probably no law provided for an earlier time
in relation to credit transfers, apart from agreements between
parties.

9. Mr. CHATURVEDI (India) said that his delegation, too, sup
ported the deletion of the United States amendment; it referred to
the time of payment, whereas paragraph (2) referred to the dis
charge of an obligation. If article 17(2) was included in an annex,
then for all practical purposes it would be excluded from the
Model Law.

10. Mr. FUJISHITA (Japan) said that his delegation was not
entirely satisfied with either the United States or the United King
dom amendments. While the United States amendment dealt with
a situation where the applicable law provided for an earlier time
of payment, it was not clear what would happen where the appli
cable law provided for a later time of payment. He saw no con
vincing reason why the time of completion should be assumed to
be the time of discharge in that situation.

11. Mr. BURMAN (United States of America) said that the
Commission's objective was to provide a new payment mecha
nism that would facilitate commerce, and not simply to develop
inter-bank transfer rules. The concept of an annex was becoming
less attractive to his delegation. In the past, the Chairman had
taken the position that language in the Model Law could be

changed or removed only if there was a strong majority in favour
of such a course. At some earlier meetings, even when there had
been a slight majority in favour of an amendment, the Chairman
had determined that there was not enough support for a change,
and his delegation had conceded some points. The same standard
must be applied to the current situation.

12. The CHAIRMAN observed that if the Commission could not
reach agreement on paragraph (2), it would not be able to adopt
the Model Law at the current session.

13. Mr. GREGORY (United Kingdom) said that including para
graph (2) in an annex would be better than retaining a paragraph
in the Model Law on which there was substantial disagreement.

14. Mr. BHALA (United States of America) asked what the
effect would be if paragraph (2) was left in the Model Law, either
in its existing form or as amended by his delegation, and placed
in square brackets.

15. Mr. HERRMANN (Secretary of the Commission) said that
square brackets in a final text had no established meaning, but
might suggest that the final text was still a draft. It would be
better to indicate that there had been no consensus on the para
graph, or to include the paragraph in a footnote marked by an
asterisk.

16. Mr. ALVAREZ (Uruguay) suggested that paragraph (2)
should be left in square brackets. The Commission could then
proceed with its other work while conducting informal consulta
tions in order to find a solution to the problems posed by that
paragraph.

17. Mr. BURMAN (United States of America) welcomed that
suggestion, noting that, if the Commission opted for square brack
ets, the provision would have to be accompanied by a statement
indicating that it had not been agreed upon by the Commission.

18. Mr. EWORE (Observer for Gabon) said that the second
sentence of paragraph (1) meant that the beneficiary's bank was
obliged to pay the beneficiary the amount of the payment order.
The Model Law needed a provision that would deal with the
discharge of that obligation, and paragraph (2) met the case. In
cluding it in an annex would not be useful. However, revising the
last words of the paragraph, following the word "extent", to read
"that it pays the amount indicated in the payment order" would
emphasize the discharge of the originator's obligation to the
beneficiary.

19. Mr. GREGORY (United Kingdom) felt that square brackets
were not the right solution and agreed with the Secretary of the
Commission that placing the paragraph in an annex would have
the undesirable effect of making it more optional than the other
provisions. However, the annex might contain an indication of
where the paragraph would have been placed in the body of the
Model Law.

20. Mr. DUCHEK (Austria) shared the view of the representa
tive of the United Kingdom. The use of square brackets with or
without a footnote would constitute a precedent, and not necessar
ily a desirable one, for the Commission.

21. Mr. EL-SHARKAWY (Egypt) said that all members con
ceded that the text should be optional. The Commission should
not be concerned with follOWing precedents as the Model Law
was only the second such instrument it had drafted. There were
many ways to show that the text was optional: in addition to those
already suggested, the paragraph might be inserted under the title
"Optional text".
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22. Mr. BHALA (United States of America) said that the idea of
putting the paragraph in an annex to the Model Law and saying
that it was optional would be of no practical help, as indeed the
whole Model Law was optional. Footnotes had been used in other
instruments, such as the one relating to the Bank for International
Settlements, to show that no consensus had been reached. In any
event, his delegation felt that square brackets, a footnote or both
must be used.

23. The CHAIRMAN said that many delegations were opposed
to the use of square brackets, which had the disadvantage of
drawing attention to the lack of agreement.

24. Mr. OLSZOWKA (Poland) suggested that an ad hoc nego
tiating group should be established to find a compromise solution.
Otherwise, his delegation would be in favour of retaining the
paragraph in the text of the Model Law, perhaps in the manner
outlined by the United States delegation.

25. The CHAIRMAN said that paragraph (2) as it stood was
already the result of negotiations, and yet it continued to meet
with strong opposition. There was resistance also to the footnote
idea. As the only delegation opposed to the idea of placing the
paragraph in an annex seemed to be the United States of America,
he appealed to that delegation to display solidarity by accepting
that idea.

26. Mr. BURMAN (United States of America) said that his
delegation still thought that the worst option would be to place the
paragraph in a separate document such as an annex. He therefore
suggested that the entire paragraph should be included in a foot
note to article 17. In that way, it would not be separated from the
rest of the text.

27. Mr. KOMAROV (Russian Federation) said that the United
States proposal appeared to meet his delegation's concern that the
paragraph should be retained.

28. Mr. GREGORY (United Kingdom) said that his delegation,
too, could accept the inclusion of the entire paragraph in a foot
note. However, the Commission should indicate that there had
been consensus on the placement of the paragraph, rather than
that there had been no consensus on the text.

29. Mr. EL-SHARKAWY (Egypt) said that his delegation could
also support the new proposal by the representative of the United
States.

30. Mr. LIM (Singapore) said that his delegation also supported
the proposal. Many countries had added provisions to the
UNCITRAL Model Law on the International Commercial Arbi
tration, and there was no doubt that countries might do the same
with the current text.

31. Mr. BISCHOFF (Observer for Switzerland) wondered
whether the footnotes in the Model Law ought not to have the
same function throughout the instrument. The footnote appended
to article 1 served to define the scope of the law and reflected a
consensus, while the footnote proposed for article I7 would point
up a disagreement.

32. Mr. HERRMANN (Secretary of the Commission) said that
the Model Law, once adopted, would be considered by legislators,
who would then decide whether to model their own legislation
after it. The distinction between the two kinds of footnote could
be made clear by different wordings.

33. Mr. CHATURVEDI (India) said that the fact that there had
been no consensus on the paragraph must be noted; otherwise. the
footnote would not be distinct from the text.

Article 18

34. Mr. EL-SHARKAWY (Egypt) pointed out that, although the
Model Law was intended to prevent any conflict of laws, article
18 was in fact entitled "Conflict of laws". The article should be
deleted, as it was not appropriate in the Model Law.

35. The CHAIRMAN said that the Working Group had consid
ered the fact that an international credit transfer by definition
transited through various countries. Anyone of those countries
might not have adopted the Model Law, or might have adopted it
only in part. Moreover, the Model Law itself might have lacunae
that would lead to a conflict of national laws.

36. Mr. ABOUL-ENEIN (Observer, Cairo Regional Centre for
International Commercial Arbitration) said that the issues raised
by the conflict of laws governing international credit transfers
were very complex. One of the difficulties in relation to article 18
was its ambiguity. In his view, no single conflicts rule would be
appropriate for both electronic and paper-based transfers; accord
ingly, he thought that article 18 should be deleted. He also be
lieved, however, that the parties to a transfer should have the
freedom to choose the legal regime applicable to their transac
tions.

37. Mr. RENGER (Germany) said that the entire article should
be deleted. For his country, as for other members of the European
Economic Community, the article would raise more problems
than it would solve, particularly with regard to the Rome Conven
tion on the Law applicable to Contractual Obligations between the
member States of the European Communities.

38. Mr. DE BOER (Observer for the Netherlands) said that, in
principle, he had no objection to the adoption of rules on private
international law. However, as the proposed text did not have a
high degree of refinement, he wondered whether it might not
constitute an obstacle to the further development of international
law.

39. Mr. PELICHET (Observer, The Hague Conference on Inter
national Private Law) said that his organization had submitted
written observations to the Commission at its previous session
suggesting that article 18 should be deleted. The Hague Confer
ence did not believe that a single conflicts rule could apply to
both paper-based and electronic transfers. Moreover, the Model
Law was based on a unitary concept-as evidenced in particular
by the provisions on the revocation of payment orders and the
duty to refund-while under article 18, a transfer carried out in
different countries was viewed as having various segments. If any
of those countries had not adopted the Model Law,'the compro
mise on which it was based would collapse.

40. Article 18 was modelled on Section 4A-507 of the United
States Uniform Commercial Code, which had been adopted in an
inter-American context. While the conflicts rule reflected in that
provision might function in an inter-American context, it would
not be appropriate for European countries. Even in the United
States the rule was not applied: where transfers were effected
through electronic transfer networks, such as FedWire or the
Clearing House Interbank Payments Systems (CHIPS), the con
flicts rules laid down in Section 4A-507 were set aside in favour
of unitary-rule systems.

41. Moreover, merely deleting article 18 would not solve the
problem in its entirety. The Hague Conference had put the issue
on its agenda for future discussion. If the Commission decided to
delete the article, he recommended that efforts should be under
taken, in collaboration with banks, to develop a unitary rule which
could function in the context of electronic transfers.
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42. Mr. SAFARIAN NEMAT-ABAD (Islamic Republic of Iran)
said that, while his delegation had no difficulties with article 18
as a whole, it was unclear as to the meaning of the term "receiv
ing banks" in paragraph (1), since each intermediary bank which
took part in an international transfer was considered to be a re
ceiving bank.

43. The CHAIRMAN said that paragraph (1) established a rule
for each payment order, rather than for the entire transfer. All the
operations required to carry out a payment order took place in the
receiving bank, there being one receiving bank for each segment
of the transfer.

44. Mr. EWORE (Observer for Gabon) said that the issue under
discussion was highly sensitive. The arguments in favour of re
taining paragraph (1) were legitimate, in view of the general lack
of conflicts rules at the international level. The paragraph. how
ever, raised some dangers. For example, if the parties to a transfer
had the option of choosing the applicable law, it was to be ex
pected that they would choose those national provisions with
which they were most familiar. He therefore suggested that there
should be an additional provision that would take into account
both those States which had ratified the Model Law and those
which had not, thereby ensuring that the Model Law would be
applied at least by those countries which had ratified it.

45. Mr. FUJISHITA (Japan) said that he supported the deletion
of the article.

46. Mr. OLSZOWKA (Poland) said that the article should be
retained on the grounds that even an imperfect conflicts rule was
better than none at all. While it was true that States which were
already parties to conventions on conflict of laws would find it
difficult to apply the provisions of the Model Law, ratification of
such instruments was far from universal.

47. Despite its support for the article, his delegation felt that the
expression "having different rules of law" in paragraph (3)(a) was
ambiguous and might lead to conflicts.

48. Mrs. AUGIER (France) said that her delegation shared the
views expressed by the observer for the Hague Conference and
believed that, for a number of legal and practical reasons, the
article should be deleted. She also supported the proposal to refer
the question to a group of experts for review. It was unclear how
a system based on article 18 could ensure certainty, which was the
main purpose of the Model Law. For example, with regard to the
application of article 13, the organization of a series of refund
transfers could be disrupted if one party was able to invoke a law
prohibiting such reimbursements.

49. Mr. BURMAN (United States of America) said that while
article 18 was imperfect, its provisions, particularly paragraph (1),
were supported by a number of United States commercial parties.
The first sentence of that paragraph was probably acceptable to
most delegations; it was intended to resolve situations in which
commercial parties chose an applicable law which was not hon
oured by the courts owing to the lack of a statutory provision. The
second sentence was more problematic. In the absence of a con
vention or some other means of binding countries to a common
rule, the question raised by the representative of France could not
be answered.

50. Mr. BHALA (United States of America), replying to the
question raised by the observer for the Hague Conference, said
that the FedWire rules had been enacted in United States law in
what was known as Regulation J, which incorporated Article 4A
of the Uniform Commercial Code. Consequently, the FedWire
rules could not be cited as an argument against the retention of
article 18, particularly as 37 American States had adopted Article
4A without amendment to date.

51. It was essential to consider the two parts of paragraph (1)
separately. The first sentence was important because it allowed
parties to agree that a single law should govern their transfer. The
value of the second sentence was that it provided an element of
certainty with regard to each aspect of a credit transfer. The pro
vision stipulating that the law of the receiving bank would apply
unless otherwise agreed was also useful because it dealt with the
propensity of lawyers to seek out the most advantageous jurisdic
tion and prevented the unwarranted extraterritorial application of
the law of a particular State.

52. The CHAIRMAN said that one of the major considerations
borne in mind by the Working Group when adopting article 18
had been the existence of a complete lacuna in the area of conflict
of laws. The article was thus intended as a first step in the draw
ing up of rules to remedy that situation.

53. Ms. KOSKELO (Observer for Finland) said that while there
was general agreement on the need for provisions to govern con
flict of laws, article 18 as currently drafted did not offer the best
solution. The Working Group had not analysed the question in
sufficient depth, and it was unlikely that States would be willing
to adopt rules with which they did not feel comfortable. The
provisions would not succeed in achieving harmonization in the
field but might have the opposite effect by precluding the efforts
of the Hague Conference to draw up its own rules on the subject.
It would be preferable to allow the Hague Conference to take up
the matter and give it thorough consideration. Article 18 should
therefore be deleted.

54. The CHAIRMAN asked the observer for the Hague Confer
ence if he could say when the Conference intended to start work
on the question and how long its work might take.

55. Mr. PELICHET (Observer, The Hague Conference on Pri
vate International Law) said that a decision might be taken in June
1992 to start work immediately by submitting a questionnaire to
banks, with a view to finding an appropriate basis for a solution.
The results could then be submitted to the seventeenth session of
the Conference in 1993 and. if the outlook was positive, the
matter could be included on the agenda for the following session
in 1996, when a convention could be drawn up and adopted.

56. Mr. JANSSON (Sweden) said that he fully endorsed the
arguments put forward by the observer for the Hague Conference
and therefore favoured the deletion of article 18.

57. Mr. DUCHEK (Austria) acknowledged that it was difficult
to draft appropriate rules when several different jurisdictions were
involved; nevertheless article 18(1) would not function properly
in its current form. The aim of the article should be to identify a
single law which would govern the whole operation.

58. There were also a number of technical deficiencies in para
graph (1). For example, it was not clear whether the reference to
rights and obligations arising out of a payment order concerned
the whole of a credit transfer; likewise it was unclear whether the
obligation of the beneficiary's bank to the beneficiary after com
pletion of the transfer was included. In addition, the terms "par
ties" and "agreement" were somewhat vague. In the light of all
those considerations, he favoured the deletion of article 18.

59. Mr. VASSEUR (Observer, Banking Federation of the
European Community) said that his organization had conducted a
survey among its 17 member associations concerning rulings by
the courts in their country during the last 30 years on the question
of conflict of laws with regard to international credit transfers.
None of the member associations had been able to cite a single
court decision. He therefore felt that the matter was of no great
urgency.
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60. The Banking Federation was opposed to article 18 in its
existing form but was anxious to cooperate with the Hague Con
ference in giving serious and wide-ranging consideration to the
question. In addition, the Banking Federation did not accept the
notion of a credit transfer as a series of separate operations. It
therefore agreed with the Hague Conference that efforts should be

concentrated on devising a single law which considered credit
transfers as a single operation. With that in view, the most appro
priate provisions would be those of the law of the place where the
beneficiary's bank was established.

The meeting rose at 5.55 p.m.

Summary record of the 475th meeting

Friday, 8 May 1992, at 10 a.m.

[NCN.9/SR.475]

Chairman: Mr. ABASCAL ZAMORA (Mexico)

The meeting was called to order at 10.15 a.m.

INTERNATIONAL PAYMENTS: DRAFT MODEL LAW ON
INTERNATIONAL CREDIT TRANSFERS (continued) (N46/
17; NCN.9/346, NCN.9/347 and Add.l and NCN.9/367)

1. Mr. CRAWFORD (Canada) said that his delegation was in
favour of retaining article 18 of the draft Model Law on Interna
tional Credit Transfers (N46/17, annex I), because it was useful
to have a rule on conflict of laws. The first sentence of article
18(1) confirmed the Parties' autonomy with respect to issues af
fecting payment, while the second sentence provided a good de
fault rule in the absence of the exercise of such autonomy. The
Commission should not decide to delete article 18 merely because
the conflict-of-laws rule might not be the best possible rule for
credit transfers.

2. Mr. BURMAN (United States of America) said that his del
egation supported the statement of the representative of Canada.
Article 18 provided the kind of guidance that made commercial
transactions work better than did the absence of a rule on conflict
of laws. The article would provide a workable solution for coun
tries that adopted the Model Law, and would provide all parties
that did not otherwise choose their applicable law under the first
sentence of article 18(1) with a rule to fall back on.

3. Mr. GREGORY (United Kingdom) said that his delegation
did not share the views expressed in the note prepared by the
Hague Conference on Private International Law, which drew at
tention to a number of difficulties concerning article 18. The
Hague Conference maintained that it was not possible to include
a conflict-of-laws rule in a substantive law, particularly a rule that
determined whether or not the Model Law itself applied. How
ever, that was not what article 18 purported to do. A country that
had adopted the Model Law with article 18 in it would apply the
conflict-of-laws rule when a situation described in that rule arose.
The Hague Conference maintained that it made no sense to con
sider only the separate segments of a credit transfer, and that it
was necessary to consider the credit transfer as a whole. Never
theless, that was not a reason for dismissing the rule entirely. A
credit transfer was a series of separate operations involving indi
vidual parties-senders and recipients of payment orders-be
tween whom a dispute might arise. In analysing a credit transfer,
it was possible to consider the obligations of a party in respect of
a payment order or a particular segment of the credit transfer, and
to determine which law applied.

4. If all countries adopted the Model Law, there would be no
need for a conflict-of-laws rule. The rule was necessary because

some countries might not adopt the Model Law, while others
might adopt it with variations. Moreover, a credit transfer might
pass through a number of countries whose laws were different. It
was necessary to include in the Model Law some statement to the
effect that rules should apply only where all parties were subject
to them, either under their relevant law or by agreement. How
ever, the Law would not work unless all participants in credit
transfers were subject to it. Perhaps the Secretary of the Commis
sion could provide some guidance in that respect.

5. Mr. HERRMANN (Secretary of the Commission) said that
article 18 was a conflict-of-laws rule and was not designed to
determine the territorial sphere of application of the Model Law
in any other way. The rule applied only to a dispute in a State that
had adopted article 18, and had no bearing on whether the States
to which the rule referred had adopted the Model Law or not. If
the rule referred to a State that had adopted the Model Law, it
would then be necessary to determine whether the transaction
involved an international credit transfer, in which case the Model
Law would apply; otherwise, the existing national law, if any,
would apply. In accordance with article 1(1), the question of
sphere of application would arise only when reference was made
to the State whose law would apply.

6. The conflict-of-laws rule provided a single law that was ap
plicable to the entire international credit transfer. If it was realistic
to expect States and their banks to agree to a single, uniform law,
and to expect that the law of the State of the receiving bank would
apply, that would mean that the Model Law would apply only in
States that adopted it. A dispute taken to a court in one of the
States parties could be settled easily. However, a problem might
arise with a bank other than the beneficiary's bank. If a State had
adopted the Model Law and that Law was applicable, there would
be no need for a uniform system.

7. Consideration should be given to whether or not a State
would be willing to accept the substantive unitary system pro
vided by the Model Law and, in addition, a convention on the
applicable law, which was currently being prepared by the Hague
Conference. It might be preferable to have separate instruments in
cases where a State had objections to adopting the unitary system
but, in the area of conflicts, wished to become a party to a con
vention on the applicable law.

8. Mr. CHATURVEDI (India) said that his delegation supported
the views expressed by the representatives of the United States
and Canada regarding the desirability of retaining article 18.
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9. Mrs. FERNANDEZ DE GURMENDI (Argentina) said that
her delegation had considered the arguments adduced by the
Hague Conference in its note. and wished to join those delega
tions that were in favour of deleting article 18. While a rule on
conflict of laws was necessary. the Commission should endeavour
to adopt a rule that would satisfy all parties concerned. It might
therefore be better to wait three or four years until the Hague
Conference had completed its convention on the applicable law.

10. Mr. SANDOVAL (Chile) said that his delegation was in
favour of deleting article 18 in its entirety.

11. Mr. LOJENDIO (Spain) said that his delegation was in fa
vour of retaining article 18. A decision to wait until another or
ganization prepared a conflict-of-law rule would considerably
delay the adoption of the Model Law. Moreover. while the Hague
Conference made significant contributions to private international
law. it lacked the universality of the United Nations.

12. The arguments for deleting article 18 were based on objec
tions to the subsidiary rule. not to the main rule that provided that
the parties were free to choose the law governing the rights and
obligations arising out of a payment order. The subsidiary rule.
which involved the application of the law of the State of the
receiving bank. would apply only in the absence of agreement.

13. His delegation wished to know the precise reasons why
some delegations considered the rule in article 18 to be invalid
with respect to electronic transfers.

14. Some delegations favoured a single law that would apply to
the entire credit transfer. However. it was quite possible that the
parties involved in each segment of the transfer might choose a
law that was different from the law chosen by the parties in the
previous or subsequent segment. Those. who defended the theory
of the single law could not contend that the free choice of differ
ent laws would be restricted by the principle of the single law. If
a problem were to arise in a single segment of the transfer. he did
not understand why it would have to be resolved according to a
law that was not directly applicable to the segment. More impor
tant than the single law itself was the proximity between a seg
ment and the law that governed it; in that respect. article 18 sat
isfied that requirement.

15. Mr. KOMAROV (Russian Federation) said that his delega
tion supported the retention of article 18. In addition to the argu
ments already put forward in favour of retention. he would point
out that the provisions of article 18 should be regarded not as an
attempt to resolve questions of conflict of laws in credit transfers
in general. but as a supplemental rule which could help to unify
the substantive rules of the Model Law itself. From that point of
view. the provision was the logical culmination of the effort of
unification embodied in the draft Model Law. Moreover. even if
the Model Law were to be adopted by all States. the provision
would not automatically obviate all conflicts of laws. because the
Model Law did not attempt to regulate all situations; that was true
even in the case of parties in countries which had codified their
rules concerning credit transfers. The provision should therefore
be regarded as a general indication to countries of the need to take
a more flexible approach to the question of conflicts of laws.

16. Mr. PELICHET (Observer. The Hague Conference on Pri
vate International Law) said that. in connection with the remarks
made by the Secretary of the Commission. he wished to make it
clear that there was no competition between his organization and
the Commission. but only cooperation.

17. In clarification of his own view. he added that what he had
said at an earlier meeting was that a Model Law without rules of
autonomous application in particular cases could be implemented

only through the use of a conflict-of-Iaws system. With respect to
how the Model Law could be made applicable to the entire trans
action. he would reply that that could only be done either by the
adoption of a convention containing rules governing the entire
transaction. or by the inclusion in the Model Law of a rule gov
erning conflict of laws. Of course. a convention would require
enforcement in the sense of ratification and incorporation into
national legal systems. but if the Hague Conference drew up such
a convention and States approved of it. they would then of course
proceed to ratify and adopt it.

18. With respect to the comment that article 18 established a
degree of certainty on the question. he would reply that, on the
contrary, article 18 provided no certainty. For example, in the
hypothetical case of a credit transfer from Salzburg to Cleveland.
Ohio. via Vienna and New York on which litigation subsequently
arose in London, a judge would find no certainty in the provision.
because he would be unable to establish in which intermediate
segment of the transaction any particular event had taken place.

19. With respect to the comment that the rule of autonomy was
a good one and should be retained, he would add that it also
created great problems. For example, if. in the hypothetical case
he had referred to. the New York segment of the transaction in
volved on electronic transfer under the CHIPS system, all seg
ments of the transaction would automatically be subject to New
York law under the legislation of that State. His point was that if
the rule on conflict of laws was retained as it stood in article 18.
it would create many more problems than it would resolve.

20. The CHAIRMAN asked the observer for the Hague Confer
ence how the hypothetical problem he had given as an example
would be resolved under the Rome Convention.

21. Mr. PELICHET (Observer. The Hague Conference on Pri
vate International Law) said that the Rome Convention would not,
in his opinion, offer a good solution to the problem, as it consisted
of a set of general contractual rules. In dealing with international
credit-transfer questions. a more detailed set of rules than those
provided by that Convention would be required.

22. Mr. BISCHOFF (Observer for Switzerland) said that he fa
voured the deletion of article 18 in its entirety, for the reasons
given by the observer for the Hague Conference.

23. Mr. BHALA (United States of America) said that the work
of both the Hague Conference and the Commission was valuable.
There seemed no need to try to decide which was the more appro
priate body to deal with questions of conflict of laws.

24. It seemed to him that the observer for the Hague Conference
had demonstrated the potential usefulness of article 18, as he had
given an example of a hypothetical conflict of laws arising out of
a credit transfer and then proceeded to solve the problems in
volved through the application of the Model Law. His delegation
did not maintain that segmentation in itself was a good thing; its
preference would be, rather, for an end-to-end system. But the
only way to achieve such a system was either by universal adop
tion of the Model Law, which was unlikely, or for the parties to
a credit transfer to agree that the Model Law applied, which was
possible as a practical matter. A similar approach had been
adopted in United States federal jurisprudence to deal with a simi
lar situation, and had provided some certainty. The point was that
a beginning had to be made somewhere.

25. Mr. ROJANAPHAUK (Thailand) said that if a convention
on conflict of laws was adopted, its provisions would govern such
questions-but no such convention was as yet in existence. In any
case. the Model Law could include provisions with respect to
conflict of laws which might be useful. It was indeed necessary
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to have some applicable rule providing certainty on the question.
Moreover, the first sentence of article 18(1), which left choice of
the applicable law to the parties, should alleviate the concerns of
those not in favour of the second sentence.

The meeting was suspended at 11.30 a.m. and resumed
at noon.

26. Mr. LIM (Singapore) said that he felt sympathetic towards
those who considered that article 18 provided a degree of cer
tainty, but he was afraid that it was more ambiguous than the
existing rules on conflict of laws, which the Commission should
not attempt to modify without sufficient consideration.

27. For article 18 to apply, all relevant States would have to
have adopted the Model Law. If that were not the case, article 18
would apply only if the Model Law were the applicable law,
which would have to be determined by the rules on conflict of
laws. The problem was circular, and article 18 seemed of limited
usefulness.

28. Mr. MONTES DE OCA (Mexico) said that having heard the
arguments for and against article 18, he was in favour of its
retention.

29. Mr. EL-SHARKAWY (Egypt) said that for the reasons
which he and others had already stated, he was convinced that
article 18 should be deleted. He did not propose to repeat all the
reasons he had already given, but wished to add one further con
sideration. The Model Law would be applied by national courts.
If a national court found the Model Law not to be applicable, then
its provision on conflict of laws, article 18, would not be appli
cable either. If the Model Law's applicability or inapplicability
was to be decided by the national courts, then there was no need
for a rule on conflicts of laws.

30. Mrs. AUGIER (France) recalled that France had been in
favour of deleting article 18. Having heard the arguments of the
various representatives, in particular those who were in favour of
retaining it, her delegation had concluded that the discussion had
a dual nature. On the one hand, there was a question of private
international law, and of the rule on conflict of laws. On the other
hand, there was the issue of the underlying conception of the
Model Law. which came down to the question of whether credit
transfers were seen as a single operation running from the origi
nator to the beneficiary, or as a series of separate segments. If
consideration of article 18 did indeed make it necessary to re
examine the underlying conception of the Model Law, she pro
posed that article 18 should be removed from the Model Law and
referred to a group of experts.

31. Mr. MOORE (Nigeria) said that particularly after listening
to the views of the observer for the Hague Conference, he saw no
reason to retain article 18.

32. Mr. DASTIS (Spain) said that he was in favour of retaining
article 18. It might well be that the Hague Conference would deal
with the issue in more detail at some time in the future, but it had
to be asked when that future might be. Some of the Hague Con
ference's Conventions, although completed, were not yet in force.

33. Article 18 seemed fundamentally acceptable, and he urged
that the Commission should retain it rather than put off to some
uncertain future the resolution of the question of conflict of laws.

34. Mr. DE BOER (Observer for the Netherlands) said that he
had found most convincing the argument of the observer for Fin
land that because of article 18, which was relatively minor, some
countries might not accept the rest of the Model Law.

35. Mr. DRAGOS (Observer for Romania) stated that it was
very important for a country such as Romania, which was cur
rently undergoing the transition to a free-market economy, to be
able to rely on a precise framework regulating international rela
tionships. He supported retention of article 18, with one minor
modification, namely that article 18(1) should state that the article
would apply as a subsidiary or complement to the national law of
the receiving bank.

36. Mr. SONO (Observer, International Monetary Fund) said
that if article 18 was to be retained, then there were still many
points of disagreement to be resolved. If, on the other hand, the
issues covered in article 18 were to be left to the Hague Confer
ence, then any work which that body undertook on the question
of conflict of laws would be of more general applicability than
was necessary for the Commission's purposes. For those two rea
sons, he supported the proposal of the representative of France
that a group of experts should resolve the question of article 18;
representatives of the Hague Conference should be invited to
participate in such a group.

37. The CHAIRMAN said that if the French proposal were to be
accepted, the Model Law would end after article 17. The Com
mission would adopt an incomplete Model Law, the question of
conflict of laws would be studied by a group of experts, and a
provision on the issue might or might not be added to the Model
Law at a later date.

38. Instead, he suggested that the provisions of article 18 shall
be incorporated in a footnote to the Model Law. The footnote
could specify that as the question of conflict of laws did not
directly affect credit transfers, States might wish, but were not
obliged, to adopt a rule such as that in article 18. That solution
would allow States which felt a need for the provisions of article
18, to adopt the article, however imperfect. At the same time, it
would satisfy those that did not wish its provisions to be included
in the Model Law, and lastly, it would allow the Commission to
continue its work and move on to other issues.

39. Mr. GREGORY (United Kingdom) agreed with the Chair
man and with his reasons for not wishing to submit article 18 to
a special group. He also agreed with the observer for IMF that the
Hague Conference would take a wider view of the rules on con
flict oflaws than was necessary for the Commission's purpose of
resolving disputes in the one very specific area of international
credit transfers. Within that limited context, he felt that article 18
was highly effective.

40. He supported the Chairman's suggestion that article 18
should be incorporated in a footnote, for adoption or rejection by
individual States as they saw fit.

41. Mr. DASTIS (Spain) also agreed with the Chairman's sug
gestion, but expressed a preference for an annex over a footnote.
A footnote had to be at the foot of something, and there would be
nothing in the text to which article 18 as a footnote, could be
attached.

42. The CHAIRMAN said that, while he would prefer an annex,
he had suggested a footnote for the sake of consistency in the
draft Model Law.

43. Mr. SAFARIAN NEMAT-ABAD (Islamic Republic of Iran)
suggested that the second sentence of article 18(1) should be
deleted and the first sentence, on which there was consensus,
retained. In that way, the draft Model Law would both respect the
principle of contractual freedom and contain a provision concern
ing conflict of laws.
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44. The CHAIRMAN pointed out that many delegations were
opposed to the deletion of the second sentence of article 18(1).
Moreover, it was not possible to split up a single provision in the
manner suggested by the representative of the Islamic Republic of
Iran.

45. Mr. GRIFFITH (Observer for Australia) agreed with the
representative of Spain.

46. Paragraph (I) should not be split up, since a rule providing
for situations in which there was no agreement between the par
ties was necessary in order to complete the structure of the pro
posed norm.

47. Mr. FUJISHITA (Japan) supported the idea of a footnote.
The footnote should, however, state that the Commission had
failed to achieve a consensus on the text of article 18 and that its
application was optional.

48. The CHAIRMAN said that he had suggested a footnote pre
cisely because it was desirable to avoid any reference in the
Model Law to a lack of consensus.

49. Mr. BURMAN (United States of America) said that, while
he had no objection to the use of a footnote, there was indeed
consensus on the first sentence of article 18(1). The two sentences
of article 18(1) dealt with different questions which might use
fully have been separated in the Commission's discussions. The
first sentence related to the choice of law and not to conflict of
laws; it should be appended to article 3, concerning variation by
agreement, while the provision of the second sentence might be
included in a footnote to either article 1 or article 3.

50. He was not in favour of an annex, because it would create
doubt in the minds of users concerning the relative importance of
the provisions contained in the annex and in the footnotes respec
tively.

51. The CHAIRMAN urged members not to be sidetracked into
a discussion of whether or not to retain the first sentence of article
18(1), on which, moreover, the Commission had not reached a
conSensus. He hoped that the representative of Spain would not
insist on the use of an annex.

52. Mr. ALVAREZ (Uruguay) supported the arguments of the
representative of Spain in favour of an annex, which would also
give more prominence to the provision it contained.

53. The CHAIRMAN said the fact that article 18 was unattached
to any other provision in the draft Model Law was a minor detail.
The Drafting Group would have enough resourcefulness to place
the footnote at a logical point in the text.

54. Mr. RENGER (Germany) said that he would support either
solution. He agreed with the representative of Japan that the foot
note should include a statement that explained why the provision
had been placed in a footnote.

55. The CHAIRMAN said that the footnote should contain a
statement along the following lines: "The Commission felt that
the provision on conflict of laws was directly related to the ques
tion of credit transfers. Countries may, however, decide whether
they wish to accept the provisions of this article."

56. Mr. DASTIS (Spain) said that he would support the use of
li footnote to article I, as suggested by the representative of the
United States.

57. The CHAIRMAN said he took it that the Commission
wished to accept his suggestion for a footnote.

58. It was so decided.

59. Mr. BHALA (United States of America) said that the pur
pose of paragraph (2) was to serve as an exception to paragraph
(I) in the case of interloper fraud, for example, where the sender
sent a payment order in the name of an innocent customer. His
delegation was opposed to paragraph (2) because it offered no
guidance on the applicable law in cases of interloper fraud in
which the actual and purported senders came under different ju
risdictions. In contrast, paragraph (1) provided clear guidance,
and the predictability which it offered would be lessened if para
graph (2) were retained.

60. The CHAIRMAN pointed out that the objective of article
18(2) was limited to article 4(1) and did not extend to article 4 in
its entirety. Article 4 provided for situations in which a payment
order was either authenticated or authorized. Where the payment
order was authenticated according to the procedures provided in
paragraph (2) of article 4, the same conflict-of-Iaws rule would
apply as in the draft Model Law as a whole. Paragraph (I) re
ferred to an exceptional situation in which there was authorization
but not authentication. In such a case, the law of the State of the
receiving bank would apply.

61. Mr. DE BOER (Observer for the Netherlands) observed that
it might be possible for a country to accept only the conflict-of
laws rule and not the remainder of the Model Law.

62. Mr. HERRMANN (Secretary of the Commission) said that
the provision on conflict of laws was important even if a country
did not accept the Model Law. It should therefore be considered
separately from the remainder of the text. Article 18(1) sought to
determine the domain of the applicable law, while article 18(2)
envisaged an exception. The issue which was the subject of the
exception must be described, and not for the purposes of article
4(1). In fact, one solution might be to delete the words "for the
purposes of article 4(1)" from paragraph (2) of article 18.

63. Mr. CHATURVEDI (India) said that paragraph (2) was re
lated to paragraph (1) and should therefore be either deleted or
similarly placed in a footnote.

64. The CHAIRMAN said that his suggestion was for the entire
article to be placed in a footnote.

65. Mr. FUJISHITA (Japan) said that paragraph (2) should be
retained as a footnote since it would be useful to provide conflict
of-laws rules for questions of agency.

66. Mr. GREGORY (United Kingdom), supported by Ms.
KOSKELO (Observer for Finland), said that he shared the opin
ion of the Secretary of the Commission that the words "for the
purposes of article 4(1)" should be deleted from paragraph (2).

67. The CHAIRMAN said he took it that the Commission
wished to delete those words and adopt article 18(2), as amended.

68. It was so decided.

The meeting rose at 1 p.m.
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Summary record of the 476th meeting

Friday, 8 May 1992, at 3 p.m.

[NCN.9/SR,476]

Chairman: Mr. ABASCAL ZAMORA (Mexico)

The meeting was called to order at 3.15 p.m.

INTERNATIONAL PAYMENTS: DRAFf MODEL LAW ON
INTERNATIONAL CREDIT TRANSFERS (continued) (A/46/
17; A/CN.9/346, A/CN.9/347 and Add.1 and A/CN.9/367)

Article 18 (continued)

1. The CHAIRMAN said that paragraph (3) of article 18 was a
provision that was commonly included in the general clauses of
conventions that were applicable to States with various territorial
jurisdictions. The Commission had already taken the position that
branches and separate offices of a bank in different States were
separate banks.

2. Mr. DASTIS (Spain) said that paragraph (3)(a) was too gen
eral; instead of referring to territorial units having "different rules
of law", it should refer to different regulations in respect of credit
transfers. In Spain there were territorial units which had different
regulations in many areas of law but the same commercial law.

3. The CHAIRMAN pointed out that if the Commission
amended paragraph (3)(a), it would be departing from the lan
guage normally used in conventions.

4. Mr. GREGORY (United Kingdom) said that since paragraph
(3) began with the words "For the purposes of this article", the
provision was relevant only where there was a conflict of laws. If
the law relating to credit transfers was the same in two territorial
units of a State, the provision did not apply. If the Spanish amend
ment was adopted, it would not be clear what the rules of law
governing credit transfers were, since they would include both the
provisions of the Model Law and also other rules of law that were
relevant to credit transfers.

5. The CHAIRMAN suggested that the Drafting Group should
consider the suggestion made by the representative of Spain.

Outstanding issues

6. The CHAIRMAN said that at its twenty-fourth session, the
Commission had left three issues pending. The first issue, referred
to in paragraph 84 of the report of that session (A/46/17), con
cerned the definition of the term "beneficiary's bank". It was his
view that the Commission's discussions had shown that a defini
tion was unnecessary. If he heard no objection, therefore, he
would take it that that was the view of the Commission.

7. It was so decided.

8. Mr. CHATURVEDI (India) said his delegation felt that the
absence of a definition of the term "beneficiary's bank" could
create some problems, especially in relation to article 7 and other
articles concerning the discharge of the obligation of the sender or
the originator. The Commission should put it on record that prob
lems could arise in respect of implementation.

9. The CHAIRMAN said that the second issue, referred to in
paragraph 222 of the report, was the possible insertion of a gen
eral provision along the lines of article 7(2) of the United Nations

Convention on Contracts for the International Sale of Goods. The
wording of the general provision would be:

"Questions concerning matters governed by this Convention
which are not expressly settled in it are to be settled in con
formity with the general principles on which it is based or, in
the absence of such principles, in conformity with the law
applicable by virtue of the rules of private international law,"

The wording would be adjusted, as required.

10. Mr. BURMAN (United States of America) said his delega
tion felt that the general provision would work just as well in a
model law as in a convention and would provide useful guidance
for courts in producing decisions that would support the overall
purpose of the Model Law.

11. Mr. DE BOER (Observer for the Netherlands) said that it
was appropriate to include the general provision in the Model
Law, since the Model Law could be applied by courts in the
absence of statutory law.

12. Mr. PELICHET (Observer, The Hague Convention on Pri
vate International Law) disagreed that the proposed general pro
vision had a place in the Model Law. The Model Law would
always be applied as the law of any State that incorporated it into
its system; if there were lacunae in the Model Law, they would
be filled by national law.

13. Mr. HERRMANN (Secretary of the Commission) said that
since the general provision was taken from a convention, it would
have to be adjusted for the purposes of the Model Law. There was
no need for a court to invoke a conflict-of-Iaws rule when consid
ering matters governed by the Model Law but not expressly regu
lated by it. If a question was not expressly addressed in the Model
Law, an attempt should be made to find an answer in the princi
ples of the Model Law before referring to other parts of the na
tional legal system.

14. Mr. CHATURVEDI (India) said that it was unnecessary to
include the general provision in the Model Law: where there was
a point of dispute, courts should look at the laws and judicial
decisions of other countries, as was the general practice.

15. Mr.EL-SHARKAWY (Egypt) said that he supported the
inclusion of the general provision in article 18.

16. Mr. LIM (Singapore) said that at the previous session he had
opposed the inclusion of the general provision. However, since
then he had studied the application of UNCITRAL arbitration law
in various parts of the world and had concluded that a provision
regarding interpretation would be very useful.

17. Mr. CRAWFORD (Canada) said that it was very difficult to
make a last-minute change in article 18; the new provision could
be interpreted in ways that were completely foreign to his own
legal system and would give the Model Law a much broader
scope of application.

18. The CHAIRMAN observed that the proposal had been made
at the previous session.
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19. Mr. GRIFFITH (Observer for Australia) said that, as the
Commission had a satisfactory text, there was a danger in intro
ducing a general provision at the last minute.

20. Mr. GREGORY (United Kingdom) suggested that the Com
mission should consider deleting the words after the phrase "on
which it is based".

21. Mr. DE BOER (Observer for the Netherlands) suggested that
the question should be referred to the Drafting Group.

Suggestions by the Secretariat for the final review of the draft
Model Law (NCN.9/367)

22. Mr. BERGSTEN (Consultant to the Secretariat) briefly in
troduced document NCN.9/SR.367, containing the Secretariat's
suggestions for the final review. In general, the points raised in
the document were either drafting matters or relatively minor
policy questions, such as the definition of "banking day" in para
graph 22.

23. The CHAIRMAN suggested that such minor questions
should be sent to the Drafting Group. The Commission might then
proceed to consider substantive questions.

24. Mr. HARRIS-BURLAND (Observer, Commission of the
European Communities) said that the value date, which had not
yet been discussed as a general point, could not be considered a
drafting point. The Chairman should seek the permission of the
Commission before referring the matter to the Drafting Group.

25. Mr. BERGSTEN (Consultant to the Secretariat) suggested
that the Commission might consider the problem of the applica
bility of article 10 to the beneficiary's bank. The definition of the
term "execution", which was still enclosed in square brackets,
also referred to the beneficiary's bank, but the latter term was not
defined. The most significant aspect of paragraph (1) of article 10
was the deemed-acceptance rule, and a clear decision was needed
on whether that rule did or did not apply to the beneficiary's bank.

26. Mr. GREGORY (United Kingdom) said that the rule applied
to the beneficiary's bank. There was no need to define execution
in the context of the beneficiary's bank; the text was correct as it
stood. The definition of execution referred only to banks other
than the beneficiary's bank, so "execution" had its ordinary mean
ing in paragraph (1) with respect to the beneficiary's bank.

27. It was legitimate to include the beneficiary's bank under
paragraph (1), which meant that the beneficiary's bank was re
quired to execute the payment order on the same day or the fol
lowing day. Precise stipulations, however, should be left to the
local law to determine. With regard to paragraphs (1 bis) and (l
ter), the Commission ought to consider when value was to be
given by the ben~ficiary's bank.

28. Mr. BHALA (United States of America) said that the defi
nition of "execution" in article 2(1) should be retained without
square brackets. With regard to the execution of a payment order
by the beneficiary's bank, his delegation thought that such an
order could be accepted, but not executed, by that bank. Accord
ingly, the word "executed" in article 9(2) and (5), which dealt
with the obligations of the beneficiary's bank, might better be
changed to "accepted". it might also be advisable to delete the
phrase "within the time required for execution under article 10"
from article 9(5), in which case the time required would be gov
erned by local law.

29. Ms. KOSKELO (Observer for Finland) agreed that article
10(1) was applicable to the beneficiary's bank. If the benefici
ary's bank did not accept the payment order in accordance with

the other rules of article 8 by crediting the beneficiary's account,
it ought to be possible to determine when the beneficiary's bank
should have acted. It was also necessary to know when the trans
action had been completed for the purposes of article 16.

30. Mr. CHATURVEDI (India) said that his delegation sup
ported the position of the United Kingdom with regard to article
10(1), on the understanding that the text as revised by the Draft
ing Group would be circulated to the members of the Commis
sion.

31. Mr. LE GUEN (Frange) pointed out that article 10(1) as
currently drafted stipulated that a receiving bank was required to
execute a payment order. The definition of a receiving bank given
in article 2(g) did not exclude the beneficiary's bank, a fact which
was clear from the wording of other provisions such as article
11(5), which referred to "a receiving bank other than the benefi
ciary's bank". Since article 10(1) did not specifically exclude the
beneficiary's bank, it was clear that the provision must apply to
that bank. He therefore fUlly agreed with the remarks made by the
representative of the United Kingdom.

32. To adopt the text proposed by the Secretariat and delete the
words in square brackets would radically change the paragraph in
question. Consequently, the square brackets should be deleted and
the words inside retained.

33. Mr. FELSENFELD (United States of America) said that the
application of article 10 to the beneficiary's bank created an un
warranted inconsistency in the Model Law. Articles 8 and 9 al
ready specified clearly what the beneficiary's bank was required
to do, and it was neither necessary nor appropriate to apply article
10, which referred to "execution", a term totally inapposite with
regard to the beneficiary's bank.

34. Mr. CRAWFORD (Canada) said that he would agree with
the remarks made by the representative of the United States of
America if he could be fully satisfied that there was a duty on the
beneficiary's bank to accept or reject the payment order within a
specified period of time. One of the main objectives of the Com
mission's work was to improve the response of the international
banking system, and it was essential that there should be a clear
duty on banks to react upon receipt of a payment order. However,
the Secretariat's proposal to delete the concept of deemed accept
ance would create a disturbing situation where, although the funds
were in the beneficiary's bank, the bank had no duty to act. If
article 10 was not applied to the beneficiary's bank, the efforts to
ensure a timely response by all banks participating in the transfer
would be in jeopardy.

35. Mr. JONES (United Kingdom) agreed that it was essential
that the beneficiary's bank should have a duty to act. With regard
to the term "execution", the definition contained in article 2 of the
Model Law referred specifically to receiving banks other than the
beneficiary's bank. The question of execution in relation to the
beneficiary's bank should be dealt with in accordance with local
law, particularly as the Commission had already agreed that the
relationship between the beneficiary's bank and the beneficiary
fell outside the terms of the Model Law.

36. Mr. SONO (Observer, International Monetary Fund) said
that the Working Group had left the term "execution" in square
brackets throughout the text because it had not been sure whether
the term should apply to the beneficiary's bank. It had been
agreed that article 2(1) could be deleted if, after discussion of
articles 8 and 10, it was found that there was no problem in using
the term "execution" in relation to the beneficiary's bank. How
ever, some uncertainty had remained in the Drafting Group, and
it had been decided to retain the square brackets. Nevertheless, in
using the term "execution" in the discussion of articles 8 and 10,
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the Drafting Group had been aware that the term applied also to
the beneficiary's bank, in t+lat the latter was also a receiving bank.
To attempt to discuss at the present stage whether or not article
10(1) was applicable to the beneficiary's bank was therefore tan
tamount to reopening an issue which had already been decided.

37. The CHAIRMAN said that the most appropriate solution
would be to remove the square brackets, since they did not cor
respond to any decision taken by the Commission.

38. Mr. BERGSTEN (Consultant to the Secretariat) drew atten
tion to paragraphs (I his) and (I fer) and said that they should be
considered together, as they dealt with the same problem-namely
the question of the day as of which a bank must give value to its
credit party. Paragraph (I fer) was quite clearly a deemed-accept
ance situation and provided a specific rule governing the value
date for a credit party other than the beneficiary's bank. It had not
been extended to apply to the beneficiary's bank because it had
not been thought appropriate to specify a value date to the ben
eficiary. Paragraph (1 his) did apply to the beneficiary's bank,
because it was dependent on paragraph (I).

39. However, if paragraph (1 fer) was not to apply to the ben
eficiary's bank, then neither should paragraph (1 his). He did not
understand why one value-date rule should apply to the benefici
ary's bank and the other should not.

40. Mrs. FLINT (United Kingdom), supported by Mr.
FELSENFELD (United States of America), said that neither para
graph (I his) nor paragraph (1 fer) should apply to the benefici
ary's bank.

41. Mr. CHATURVEDI (India) said that paragraphs (1 his) and
(1 fer) should apply to the beneficiary's bank.

42. The CHAIRMAN said that to apply the paragraphs in ques
tion to the beneficiary's bank would clearly run cOunter to the
policy adopted by the Working Group and the Commission
throughout the drafting of the Model Law.

43. Mr. SCHNEIDER (Germany) said that for his delegation it
was clear that paragraphs (1) and (I his) did apply to the benefi
ciary's bank. He was surprised that the Commission should be
reopening policy discussions at the current stage.

44. Mr. BERGSTEN (Consultant to the Secretariat) said that,
according to the decisions taken, paragraphs (1) and (I bis) ap
plied to the beneficiary's bank but paragraph (I fer) did not. The
scope of paragraph (2) was clear, since it referred to articles 7 and
9, and paragraphs (4), (5) and (6) should fall into place without
any need for discussion.

45. Mr. GREGORY (United Kingdom) questioned the advisabil
ity of allowing the inconsistency between paragraphs (I bis) and
(1 fer) to remain. He was not convinced that a policy decision had
been taken at the previous session.

46. Mr. DE BOER (Observer for the Netherlands) said that para
graphs (l bis) and (I fer) could either both apply to the benefici
ary's bank or both exclude it, but to leave the discrepancy be
tween them was very peculiar.

47. Mr. BERGSTEN (Consultant to the Secretariat) said that the
problem of time-limits within the context of deemed acceptance
was a difficult one, and the Secretariat had not attempted to put
forward a solution. Nevertheless, a simple drafting change might
resolve the problem, and that was to delete the deemed-accept
ance rule and rely on the definition of payment contained in ar
ticle 5. However, he recognized that a policy change was implied
which might not be acceptable to some delegations.

48. Mr. GREGORY (United Kingdom) said that the proposal
raised substantive questions of policy which could not be dis
cussed at the current stage. In any case, such a radical solution
was not really necessary: the current provisions were unsatisfac
tory oilly in terms of their drafting and not in the way in which
the substantive rules operated. He felt that the Commission could
recognize that a problem existed but agree not to address it.

49. Mr. BHALA (United States of America) said that he agreed
with the remarks made by the Consultant to the Secretariat. How
ever, although he understood the reasons for wanting to delete the
deemed-acceptance rule, it was rather late for such a radical
amendment of the text. In order to achieve the same goal, it might
be possible to delete articles 6(2)(e) and 8(1)(h), and either amend
article 8(I)(c) or insert a new article 8(1)(h) reading "when the
beneficiary's bank has been paid by its sender". While some del
egations might then wonder whether article 6(3) and article 8(2)
should not also be deleted, those provisions should be retained
because they obliged the receiving bank to give notice of rejection.

50. Mr. CHATURVEDI (India) agreed with the Consultant to
the Secretariat that the concept of deemed acceptance should be
deleted. However, the questions concerned were substantive ones
and should not be left to the Drafting Group.

51. Mr. LE GUEN (France) said that, if his understanding was
correct, the United States was proposing to replace deemed ac
ceptance with payment, since payment was deemed to have been
accepted by a receiving bank when it was received. Under article
5, however, payment did not depend on action by the receiving
bank, but took place on the initiative of the sending bank. While
acceptance usually required an action by the party receiving pay
ment, the concept of deemed acceptance implied that acceptance
resulted from non-action by the receiving bank. That would seri
ously undermine the concept of acceptance, which was crucial to
the Model Law.

52. Mr. BERGSTEN (Consultant to the Secretariat) said that,
under the United States proposal, there was only one situation in
which a receiving bank would not have an opportunity to reject a
payment prior to receiving it and thus accepting it: namely, when
it received credit with a central bank. Under article 5(b)(iv), if a
bank received a payment order during the day and wished to
reject it, it could do so until such time as there was settlement of
the net amount, usually at the close of the business day.

53. Mr. SCHNEIDER (Germany) said that, as his delegation
attached importance to the principle that a· bank should have the
opportunity to reject a payment order, it opposed the United
States proposal and supported the statement made by the repre
sentative of France.

54. The CHAIRMAN said that it was improper to reopen debate
on an issue on which the Commission had already taken a decision;
accordingly, he suggested that the text should remain as it stood.

55. Mr. LE GUEN (France), referring to the question of the
automatic conversions of currencies by receiving banks in imple
menting credit transfers, said his delegation had supported a pro
posal at the twenty-fourth session to add to article 7(2) a provision
requiring the receiving bank to execute the transfer in the cur
rency stipulated by the sender. That proposal had been rejected on
the grounds that protection against the practice of automatically
converting currencies was already implicit in the wording of that
paragraph. The issue, however, was of great importance in Eu
rope, where there were plans to adopt a single European currency.
In the future, banks might be required to convert payment orders
into, for example, both. French francs and European Currency
Units (ECUs). In such cases, banks should be given the option of
rejecting a payment order.
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56. Mr. HARRIS-BURLAND (Observer, Commission of the
European Communities) said that the current discussion was simi
lar to the one which had arisen in the context of article .17(2),
where there was a possibility that a beneficiary might receive an
amount less than the amount indicated in the payment order.
UNCITRAL had dealt with that issue by deciding that the pay
ment order would none the less be deemed to be complete. Banks
did, in fact, make currency conversions, and it was important to
avoid laying down a rigid rule on the subject. Originators some
times specified in their payment orders that the conversion was to
be made by their bank or by an intermediary bank farther down
the chain; on the other hand, banks were sometimes required to
make that decision. In any case, the Commission of the European
Communities preferred for the matter to be dealt with as part of
a rule governing the manner in which the payment order issued
was made consistent with the payment order received.

57. Mr. CHATURVEDI (India) said his delegation felt that the
payment order should be accepted and executed in the currency
specified by the originator.

58. Mr. LE GUEN (France) proposed that the following phrase
should be inserted in article 7(2) after the words "in an appropri
ate manner": "and in the currency stipulated in the payment order
received by the receiving bank".

59. Mr. OPAGOS (Observer for Romania) proposed that the
following clause should be inserted after the second sentence of
article 18(1): "However, the law of the State of the receiving bank
shall be of secondary or lesser application, and shall apply only
in order to supplement the Model Law where and to the extent
that the law of the State of the receiving bank shall be the most
favourable to the beneficiary of the transfer".

60. The CHAIRMAN recalled that the Commission had decided
to include article 18 in a footnote.

61. Mr. BURMAN (United States of America) said that, as the
Commission had decided at its previous session that the rules
governing the revocation of a payment order would apply also to
the amendment of a payment order (article 11 (8 his», the Com
mission should add similar wording to articles 2(j) and 4(1) and
(2) for the sake of consistency.

62. Mr. CRAWFORD (Canada) said that the proposal should be
referred to the Drafting Group.

63. Mr. GREGORY (United Kingdom) said that in principle, he
agreed with the Canadian representative.

64. Mr. CHATURVEDI (India) sought assurance that the pro
posal did not involve any substantive changes in the text.

65. The CHAIRMAN said that, if he heard no objection, he
would take it that the Commission wished to refer the United
States proposal to the Drafting Group.

66. It was so decided.

67. Mr. FUJlSHITA (Japan) said that he wished to place on
record his delegation's concern at the provision in article 4(2)
which excluded an authentication procedure commonly applied in
his country, namely, the comparison of a signature and a seal. His
delegation believed that the national law of each State should
apply with regard to authentication procedures.

The meeting rose at 6 p.m.

Summary record of the 481st meeting

Wednesday, 13 May 1992, at 10 a.m.

[NCN.9/SR.481]*

Chairman: Mr. ABASCAL ZAMORA (Mexico)

The meeting was called to order at 10.30 a.m.

INTERNATIONAL PAYMENTS: DRAFT MODEL LAW ON
INTERNATIONAL CREDIT TRANSFERS (continued) (Al46/
17; AlCN.9/346, AlCN.9/347 and Add.1 and AlCN.9/367; AI
CN.9IXXV/CRP.2/Add.2)

I. Mr. BERGSTEN (Consultant to the Secretariat), speaking as
Chairman of the Drafting Group, referred the Commission to the
report of the Drafting Group on the Model Law (AlCN.9IXXV/
CRP.2/Add.2). The Drafting Group had decided that former arti
cle 18 should be inserted in the text as a footnote marked with an
asterisk appearing after the title of chapter I. The text should be
headed "Article X. Conflict of laws", and the phrase "for the
purposes of article 4(1)" in paragraph (2) should be deleted. It had
also been decided to include article 17 as a footnote.

2. Mr. FUJISHITA (Japan) said that he did not oppose the text of
article X, but felt that the wording ofthe footnote conveyed an im
plication that the Commission had been in favour of the adoption of

*Summary records for the 477th, 478th and 479th meetings are not
reproduced. No summary record was issued for the 480th meeting.

the provision, whereas in fact a majority had opposed it. He there
fore proposed that the wording at the beginning of the footnote
should be changed to read: "The Commission suggests the follow
ing additional text for States that might wish to adopt it."

3. Mr. DUCHEK (Austria) agreed that the wording might leave
room for misinterpretation. He therefore supported the Japanese
proposal, but felt that the Commission might go a little further by
replacing the words "decided to provide" with the word "offers".

4. Mr. SCHNEIDER (Germany) and Mrs. FERNANDEZ DE
GURMENDI (Argentina) supported the Japanese proposal.

5. The proposal was adopted.

6. The CHAIRMAN invited the Commission to consider the text
article by article.

Article I

7. Article I was adopted.
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Article 2, paragraph (a) Article 7

8. Mr. BERGSTEN (Consultant to the Secretariat), speaking as
Chairman of the Drafting Group, noted that the Drafting Group
had restored the wording of the beginning of paragraph (a)
('''Credit transfer' means ..."), which had previously appeared in
the text.

9. Paragraph (a) was adopted.

Article 2, paragraph (b)

10. Paragraph (b) was adopted with minor drafting changes.

Article 2, paragraphs (c), (d) and (e)

11. Paragraphs (c), (d) and (e) were adopted.

Article 2, paragraphs (f) to (n)

12. Mr. BERGSTEN (Consultant to the Secretariat), speaking as
Chairman of the Drafting Group, pointed out that the Commission
had deleted the text of paragraph if) at its previous session; the
Drafting Group had therefore added "[missing]" to indicate that
fact. In paragraph· (j), the words "an amendment or" had been
added, and immediately after paragraph (j), a paragraph defining
"banking day" had been added. In paragraph (k), the Drafting
Group had deleted a phrase which had appeared in the earlier text.

13. Mr. LE GUEN (France) pointed out that in the French ver
sion of subparagraph (n), "valeur dans le temps" had been incor
rectly changed to "valeur de rendemenf'.

14. Paragraphs (f) to (n) were adopted.

Article 2 bis

15. Article 2 bis was adopted.

Article 3

16. Article 3 was adopted.

Article 4

17. Mr. BERGSTEN (Consultant to the Secretariat), speaking as
Chairman of the Drafting Group, pointed out that "amendment
or" had been added in paragraphs (1), (2) and (5), and that para
graph (3) had been redrafted in line with the suggestions of the
secretariat as contained in paragraph 47 of document AlCN.9/367.
He explained that the purpose of the procedure referred to in
paragraph (5) was to detect discrepancies, such as might arise, for
example, from a mistake made by the sender or from some prob
lem in transmission. The Drafting Group had felt that the word
"error" alone might have narrowed the concept, and therefore "or
discrepancy" had been added in several places.

18. Article 4 was adopted.

Article 5

19. Article 5 was adopted.

Article 6

20. Mr. BERGSTEN (Consultant to the Secretariat), speaking as
Chairman of the Drafting Group, said that the only change in
article 6 was the addition of the word "or" for stylistic reasons at
the end of paragraph (2)(d).

21. Article 6 was adopted.

22. Mr. BERGSTEN (Consultant to the Secretariat), speaking as
Chairman of the Drafting Group, said that the Drafting Group had
seen no way to shorten paragraph (3), but had made some changes
in the interests of clarity. The beginning had been changed to
read: "A receiving bank that determines ...", and various small
alterations had been made to reflect that changed syntax. The
phrase "before the end of the execution period" had been placed
after "paragraph (2) if', and "in the light of the circumstances"
had been deleted as redundant. In paragraph (5), "of this article"
had been added to the end of the last sentence, in the interests of
greater clarity.

23. Article 7 was adopted.

Article 8

24. Mr. BERGSTEN (Consultant to the Secretariat), speaking as
Chairman of the Drafting Group, said that the only change made
in article 8 was the addition of "or" at the end of paragraph (1)(g).

25. Article 8 was adopted.

Article 9

26. Mr. BERGSTEN (Consultant to the Secretariat), speaking as
Chairman of the Drafting Group, said that the wording "that iden
tifies the beneficiary" in paragraph (4) had been changed to "in
tended to identify the beneficiary", because the point of the para
graph was that the information did not, in fact, identify the bene
ficiary. In paragraph (5), "his" had been changed to "its".

27. Mr. SANDOVAL (Chile) said that in paragraph (3) "la
cuantfa de dinero" should be replaced by "la suma de dinero".

28. Article 9 was adopted.

Article 10

29. Mr. BERGSTEN (Consultant to the Secretariat), speaking as
Chairman of the Drafting Group, said that the changes made in
paragraph (1) were based on the suggestions of the secretariat
contained in document AlCN.9/367, but were not identical to
them. The phrase "that is obligated to execute a payment order"
had been added, as article 10 covered only the time period within
which an obligation had to be discharged, not the imposition of
the obligation itself. The second sentence had been modified and
split into two sentences. In subparagraphs (a) and (b), "order" had
been changed to "payment order" several times; in subparagraph
(b), "in which case" had been deleted and "the order shall be
executed on that date" had been added.

30. Mr. SANDOVAL (Chile) pointed out a minor typographical
error in the Spanish version of paragraph (1).

31. Mr. DE BOER (Observer for the Netherlands) asked whether
article 10, as it stood, covered the situation in which the obliga
tion of the bank arose later than the date of receipt.

32. Mr. BERGSTEN (Consultant to the Secretariat), speaking as
Chairman of the Drafting Group, explained that a receiving bank
became obligated to execute a payment order because of its ac
ceptance thereof, and from the moment of acceptance. But the
point in time at which it was obligated to execute was determined
by article 10. The time period ran not from acceptance, but from
receipt. A situation in which acceptance occurred after receipt
was covered by the first two sentences of article 10(1). If accept
ance occurred later, there was indeed a problem, which had been
discussed at length in document AlCN.9/367.
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33. Mr. DE BOER (Observer for the Netherlands) suggested that
a wording might be found to cover the problem.

34. Mr. BERGSTEN (Consultant to the Secretariat), speaking as
Chairman of the Drafting Group, recalled that the problem raised
by the observer for the Netherlands was one of the issues which
the Commission had decided not to attempt to resolve. It was, in
any event, likely to be a relatively rare situation.

35. Mr. LE GUEN (France) recalled that the delegation of
France was firmly opposed to the substance of paragraph (1 his),
considering that the issue of execution for value was a purely
contractual matter with which UNCITRAL should not have con
cerned itself. He wished to ensure that the views of his delegation
were placed on record.

36. The CHAIRMAN said that those views would be placed on
record.

37. Mr. BERGSTEN (Consultant to the Secretariat), speaking as
Chairman of the Drafting Group, said that paragraph (1 ter) had
been modified in the light of the suggestions made by the secre
tariat in paragraph 36 of document A1CN.9/367.

38. Mr. LIM (Singapore) asked whether "banking day" should
not be used in paragraphs (4) and (5) in place of ·"day the bank
executes that type of payment" and "day it performs that type of
action".

39. Mr. BERGSTEN (Consultant to the Secretariat), speaking as
Chairman of the Drafting Group, said that that was a suggestion
which had been made, but the Drafting Group had not made the
change.

40. Mr. DE BOER (Observer for the Netherlands) asked, rela
tive to paragraph (4), whether the Drafting Group had considered
the relationship between the banking day and the cut-off time, and
whether there could also be a cut-off time within a banking day.

41. Mr. BERGSTEN (Consultant to the Secretariat), speaking as
Chairman of the Drafting Group, referred to the definition of
"banking day" in article 2. The question raised by the observer for
the Netherlands had been discussed in the Drafting Group, which
had recognized that in some banking systems, each new banking
day began at a given time in the morning, while in others it began
as soon as the preceding one ended at a given time in the evening.
The problem was covered, at least partially, by the use of the
phrase "that part of the day" in the definition.

42. Article 10 was adopted.

The meeting was suspended at 11.30 a.m. and resumed at
noon.

Article 11, paragraph (1)

43. Mr. BERGSTEN (Consultant to the Secretariat), speaking as
Chairman of the Drafting Group, said that paragraph (1) incorpo
rated the drafting changes which the Commission had agreed
upon the previous week.

44. Paragraph (1) was adopted.

Article 11, paragraph (2)

45. Paragraph (2) was adopted.

Article 11, paragraph (3)

46. Mr. BERGSTEN (Consultant to the Secretariat), speaking as
Chairman of the Drafting Group, said that the text had been

amended in accordance with the wishes of the Commission. The
words "paragraphs (1) and (2)" should read instead "paragraph (1)
or (2)".

47. Paragraph (3), as amended, was adopted.

Article 11, paragraph (4)

48. Paragraph (4) was adopted.

Article 11, paragraph (5)

49. Mr. BERGSTEN (Consultant to the Secretariat), speaking as
Chairman of the Drafting Group, said that the references to "ben
eficiary's bank" should be amended to read "beneficiary bank".

50. Paragraph (5), as amended, was adopted.

Article 11, paragraph (6)

51. Paragraph (6) was adopted.

Article 11, paragraphs (6 bis) and (6 ter)

52. Mr. BERGSTEN (Consultant to the Secretariat), speaking as
Chairman of the Drafting Group, said that a sentence had been
added in square brackets at the end of paragraph (6 ter) to state
explicitly the implicit provision that the paragraph did not apply
to a bank if it would affect the bank's rights or obligations under
any agreement or any rule of a funds transfer system.

53. Mr. BURMAN (United States of America) said that the
bracketed text did not represent a substantive change, and merely
served to clarify the position of the Drafting Group so as to pre
vent any possible misunderstanding at a later time.

54. The CHAIRMAN suggested that the square brackets should
be deleted.

55. It was so decided.

56. Mr. BONELL (Italy) suggested that the sentence which con
cluded both paragraphs (6 his) and (6 ter) should be moved to a
separate paragraph in. the article.

57. It was so decided.

58. Paragraphs (6 bis) and (6 ter), as amended, were adopted.

Article 11, paragraphs (7) to (9).

59. Paragraphs (7) to (9) were adopted.

Article 12

60. Mr. BERGSTEN (Consultant to the Secretariat), speaking as
Chairman of the Drafting Group, said that the word "procedure"
in the first sentence should be in the plural. The addition of the
second sentence reflected the decision of the Drafting Group to
state explicitly that a receiving bank's failure to fulfil its obliga
tions under article 12 would not give rise to any liability.

61. Mr. DE BOER (Observer for the Netherlands) said that he
could not recall a decision being taken by the Drafting Group to
state that explicitly.

62. The CHAIRMAN said that during its consideration of the
article the previous week, the Drafting Group had indeed taken a
decision that the article would not give rise to any liability.

63. Mr. SCHNEIDER (Germany) said that he shared the reser
vations of the observer for the Netherlands with respect to article
12. The second sentence constituted a substantive provision on
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which there had been no conclusive discussion. It should therefore
be omitted from the article.

64. Mc. LE GUEN (France) said that a distinction should be
drawn between a decision not to provide sanctions and an explicit
provision that no liability would arise if a receiving bank failed to
comply with its obligations. He therefore shared the concerns of
the representative of Germany and the observer for the Nether
lands.

65. Mr. GREGORY (United Kingdom) said that the Commission
had not reached any conclusion on the second sentence ofarticle 12.

66. Mr. BONELL (Italy) said that the sentence made no sense
whatsoever; he strongly urged the Commission to delete it.

67. Mr. EL-SHARKAWY (Egypt) proposed that, in the first
sentence of article 12, the words "under a duty" should be re
placed by "requested", and the second sentence should be deleted.

68. Mc. EWORE (Observer for Gabon), Mr. SAFARIAN
NEMAT-ABAD (Islamic Republic of Iran) and Mr. BURMAN
(United States of America) supported the proposal made by the
representative of Egypt.

69. Ms. BUURE-HAGGLUND (Observer for Finland) said that
the Egyptian proposal to amend the first sentence of article 12
would weaken the content of that article. In her opinion, the only
correct way to proceed would be to delete the second sentence.

70. Mr. GREGORY (United Kingdom) said that his delegation
agreed with the observer for Finland. Moreover, it was odd for a
law to contain a request. He proposed that the Commission either
should decide to delete the second sentence of article 12 or should
reword the article to indicate that there was no liability.

71. Mr. CHATURVEDI (India) proposed that the Commission
should delete the second sentence, leaving the first sentence in
tact.

72. Mr. GRIFFITH (Observer for Australia) suggested that the
first sentence of article 12 should be amended to read: "Without

giving rise to any liability, until the credit transfer is completed,
each receiving bank should assist the originator ...". The second
sentence should be deleted.

73. Mc. DUCHEK (Austria) said that the second sentence of
article 12 was indeed very odd. A law that only requested some
thing to be done was also quite unusual. The inclusion of such a
provision in the Model Law would enable States that had always
been sceptical about the Model Law to belittle its importance. The
best solution would be to abide by the decision taken by the
Commission at its previous session. Another solution would be to
delete the second sentence.

74. Mr. DE BOER (Observer for the Netherlands), Mr.
GREGORY (United Kingdom) and Mr. HOLEC (Czechoslova
kia) supported the Australian suggestion.

75. Mr. LOJENDIO (Spain) said that the Spanish text of the first
sentence of article 12 presented fewer problems than did the
English text. He was in favour of retaining the first sentence as it
stood, at least in the Spanish version, and deleting the second
sentence.

76. Mr. FUJISHlTA (Japan) said that his delegation could sup
port either the Egyptian or the Australian formula.

Article 13, paragraphs (1) to (3)

77. Paragraphs (1) to (3) were adopted.

Article 13, paragraphs (4) and (5)

78. Mr. BONELL (Italy) suggested that the sentence which con
cluded both paragraphs (4) and (5) should be moved to a separate
paragraph in the article.

79. It was so decided.

80. Paragraphs (4) and (5), as amended, were adopted.

The meeting rose at I p.m.

Summary record (partial)* of the 482nd meeting

Wednesday, 13 May 1992, at 3 p.m.

[AlCN.9/SR.482]

Chairman: Mr. ABASCAL ZAMORA (Mexico)

The meeting was called to order at 3.20 p.m.

INTERNATIONAL PAYMENTS: DRAFT MODEL LAW ON
INTERNATIONAL CREDIT TRANSFERS (continued) (Al46/
17; AlCN.9/346, AlCN.9/347 and Add.! and AlCN.9/367; AI
CN.9IXXV/CRP.2/Add.2)

Article 12

1. The CHAIRMAN recalled that at the previous meeting, the
representative of Egypt had proposed, as a compromise solution,

*No summary record was prepared for the rest of the meeting.

that the words "under a duty" should be changed to "requested"
and that the last sentence should be deleted. He appealed to
members of the Commission to adopt that proposal in a spirit of
compromise.

2. Article 12, as amended, was adopted.

Article 14

3. Mr. BERGSTEN (Consultant to the Secretariat), speaking as
Chairman of the Drafting Group, said that the Drafting Group had
added the words "other than as a result of the deduction of its
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charges" to article 14, since the original text seemed to imply that
a bank which deducted charges would still be obligated to issue
a payment order for correction of underpayment.

4. Article 14 was adopted.

Article 15

5. Article 15 was adopted.

Article 16

6. Mr. BERGSTEN (Consultant to the Secretariat), speaking as
Chairman of the Drafting Group, said that paragraphs (1) and (2)
had been redrafted on the basis of the proposal made by the rep
resentatives of the United Kingdom and Finland, which the Com
mission had accepted. In addition, the Drafting Group had deleted
the phrase "other than the beneficiary's bank" following the
words "a receiving bank" in paragraph (1) because of the possi
bility the the text might be misread; the meaning was clear from
the context. The words "fails to comply" had been changed to
"does not comply" because the word "fails" could imply that a
subjective criterion was involved. The reference to article 17(1)
had been deleted, the word "failure" had been changed to "non
compliance" and the original third sentence had been deleted.

7: In paragraph (2), the words "of the transfer" had been deleted,
SInce they were thought to be redundl!nt. There had been some
doubt in the Drafting Group as to whether the Commission had
approved paragraph (2 ter); consequently that paragraph had been
included, without changes, in square brackets.

8. In paragraph (3), the reference to article 7(3), and the phrase
"other than the beneficiary's bank" had been deleted. Finally, a
new sentence had been added at the end of paragraph (7).

9. Ms. BURRE-HAGGUND (Observer for Finland) said that,
under the basic liability scheme set out in paragraphs (I) and (2),
interest deriving from a delay in the completion of a credit trans
fer should go to the beneficiary. Paragraph (2 ter) provided a
subsidiary rule for situations in which the beneficiary did not
automatically receive the interest to which he was entitled. In
such a situation, the beneficiary could try to determine which
bank in the chain had caused the delay or failed to pass on inter
est, or could claim interest from the originator on the basis of the
rules governing the underlying contract. If the beneficiary decided
to follow the latter course, the originator needed to recover the
interest to which the beneficiary would have been entitled. The
purpose of the paragraph then, was to ensure that the interest loss
was not borne by the originator, when the delay was caused by
one of the banks in the transfer chain.

10. Mr. BHALA (United States of America) said that he op
posed the inclusion of paragraph (2 ter) in article 16 because it
put the burden of recovering lost interest on the originator, who
would have to look upstream in the credit-transfer chain to deter
mine which bank had caused the delay. That was an unwarranted
interference in the originator-beneficiary relationship, which
many delegations seemed to feel was a matter best left to local
law. There would only be a small number of cases in which the
originator decided to pay interest to the beneficiary instead of
referring to article 16(1).

11. The paragraph also posed a problem of moral hazard by
encouraging banks to delay a credit transfer in the hope that the
originator would pay interest to the beneficiary. While paragraph
(1) put pressure on banks to keep the credit transfer moving
quickly, paragraph (2 ter) weakened that pressure. Paragraph (2
ter) might have other undesirable effects: on the basis of the
underlying contract, the originator might claim, not just interest,
but also fees or penalties from banks in the chain.

12. Mr. GREGORY (United Kingdom) said that most members
of the Drafting Group had believed that the Commission had al
ready approved paragraph (2 ter). It was indicated in paragraph 6
of the Commission's draft report to the General Assembly (AI
CN.9IXXV/CRP.l/Add.l) that after discussion, the Commission
adopted the substance of the proposed paragraphs (1) and (2 ter)
and had referred them to the Drafting Group.

13. Paragraph (2 ter) was needed because the beneficiary would
always find it easier to recover interest from the originator, if the
c.ontract gave that right, than to invoke article 16(1). The objec
tive o~ the paragrap.h ~~s to relieve the originator of liability and
make It clear that hablhty lay with the bank that had caused the
delay. The paragraph did not interfere with the originator-benefi
ciary relationship since it did not indicate whether the beneficiary
had the right to claim interest from the originator, but dealt only
with the situation in which the beneficiary exercised that right
and related strictly to the bank that had caused the delay. '

14. The problem of moral hazard was more likely to arise if
paragraph (2 ter) was omitted. If the beneficiary exercised his
rights under the underlying contract, the originator might have
rights of subrogation under ordinary law, and the situation would
be much less clear. Instead of paying interest to the beneficiary
and the originator, a bank might withhold the interest and allow
the ben~ficiary to sue the originator, because rights of subrogation
were difficult to enforce. A clear rule was needed requiring a
bank to give up interest to the beneficiary, or to the originator if
the beneficiary first applied to the originator. As to the question
of excessive claims, paragraph (2 ter) clearly referred only to the
interest the beneficiary would have been entitled to.

15. Mr. DE BOER (Observer for the Netherlands) said that he
also supported the inclusion of paragraph (2 ter). If it was not
included, problems might arise in respect of subrogation, which
was not always an automatic right. There could also be difficulties
in countries having systems of statutory interest, which was gen
erally higher than bank interest.

16. Mr. GRIFFITH (Observer for Australia) said that the provi
sion was useful, particularly as there was no clear right of
subrogation in civil-law countries.

17. Mr. CHATURVEDI (India) and Mr. SCHNEIDER (Ger
many) said that they also supported the inclusion of paragraph (2
ter).

18. The CHAIRMAN urged the United States delegation to ac
cept paragraph (2 ter), on the understanding that its view would
be fully reflected in the Commission's report to the General As
sembly.

19. Article 16 was adopted.

Article 16 bis

20. Mr. BERGSTEN (Consultant to the Secretariat), speaking as
Chairman of the Drafting Group, said that article 16 his com
prised former paragraph (8) of article 16. Its topic, the exclusivity
of remedies, had been judged important enough to warrant a sepa
rate article. The first sentence of the former paragraph (8) had
been eliminated, as the Drafting Group, after considerable discus
sion, had concluded it no longer served any purpose, the relevant
rights and obligation being set out in the Model Law.

21. The words "in respect of non-compliance with articles 7 or
9" had been inserted after the words "shall be available" in the
new article simply in order to make the scope of the remedies
provided explicit. Otherwise, only minor drafting changes had
been made.
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22. Mr. BURMAN (United States of America) proposed a fur
ther drafting change that had already been discussed by the mem
bers of the Drafting Group: instead of "articles 7 or 9", the article
might read "the obligations dealt with in article 16".

23. Mr. SCHNEIDER (Germany) said that the wording suggested
did not have quite the same meaning as the wording it would
replace-article 16 dealt with other articles than just 7 and 9.

24. Mr. DUCHEK (Austria) said that he found the proposed
drafting technically deficient, since it did not specify the nature of
the obligations referred to, which were essentially to pay interest
under certain circumstances.

25. Mr. CHATURVEDI (India) noted that India had opposed the
concept of exclusivity of remedies as contrary to the common-law
system of judicial review of remedies. His delegation therefore
did not favour the creation of a separate article 16 his. Those
considerations apart, the change proposed by the representative of
the United States was acceptable.

26. Mr. LIM (Singapore) said that he opposed the United States
proposal reluctantly. Like the representative of Austria, he found
the drafting deficient in that it did not make clear what obligations
were referred to.

27. Moreover, article 16(6) referred to the liability of the benefi
ciary's bank towards the beneficiary, which was also an obliga
tion dealt with in article 16. Therefore, the proposed wording
represented a substantive change.

28. The CHAIRMAN suggested that the representative of the
United States should withdraw his proposal.

29. Mr. BURMAN (United States of America) withdrew his
proposal, which his delegation had put forward to facilitate statu
tory drafting in systems such as its own. The intent had not been
to alter the substance of the article.

30. Article 16 bis was adopted.

Article 17

31. Mr. BERGSTEN (Consultant to the Secretariat), speaking as
Chairman of the Drafting Group, said that former paragraph (2) of
article 17 had been deleted and placed in a footnote to article 17.
in accordance with the Commission's wishes. Accordingly, the
title of the article had been changed to "Completion of credit
transfer", eliminating the reference to discharge of obligation. In
paragraph (3) the words "shall be considered complete" had been
replaced by "is completed".

32. Mr. ALVAREZ (Uruguay) noted that the introductory for
mula for the footnote to chapter I was the same as that for the
footnote to article 17 except that it included the word "additional"
between the words "following" and "text". He proposed its re
moval so that the two introductions would be identical.

33. The CHAIRMAN said he would take it that the Commission
agreed to the proposal of the representative of Uruguay.

34. Mr. SCHNEIDER (Germany) said that the report should
duly reflect the strong opposition among members of the Com
mission to the provisions that had been placed in footnotes.

35. Article 17 was adopted.

36. The CHAIRMAN invited the Commission to adopt the draft
Model Law on International Credit Transfers as a whole.

37. The Model Law, as a whole, was adopted.

38. Mr. CHATURVEDI (India) said he wished to put on record
that the documents prepared by the secretariat, although issued
too late to stimulate broad discussion, had raised some very good
points and should receive further consideration.

The discussion covered in the summary record
ended at 4.40 p.m.
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in the International Sale of Goods

Introductory note

I. The Convention on the Limitation Period in the International
Sale of Goods (hereinafter called the 1974 Limitation Conven
tion) was concluded in New York on 14 June 1974. A Protocol
to the 1974 Limitation Convention (hereinafter called the 1980
Protocol) was concluded at Vienna on 11 April 1980.

2. The 1974 Limitation Convention and the 1980 Protocol both
entered into force on 1 August 1988, in accordance with articles
44 (1) of the 1974 Limitation Convention and IX (1) of the 1980
Protocol.

3. In accordance with paragraph 2 of article XIV of the 1980
Protocol, the text of the 1974 Limitation Convention as amended
by the 1980 Protocol has been prepared by the Secretary-General
and will be found hereinafter.

4. The present text includes the relevant amendments to the
articles of the 1974 Limitation Convention, as provided for by the
1980 Protocol. For ease of reference, the text of the original pro
visions of the 1974 Limitation Convention which have been
amended by the 1980 Protocol are reproduced in footnotes. The
present text also incorporates substantive provisions (final
clauses) of the 1980 Protocol as required, including editorial
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additions. The relevant articles of the 1980 Protocol which have
been incorporated in the present text of the 1974 Limitation Con
vention as amended have, for clarity, been assigned "bis" num
bers with the indication in parentheses of the corresponding
number of the 1980 Protocol.

CONVENTION ON THE LIMITATION PERIOD IN THE
INTERNATIONAL SALE OF GOODS
AS AMENDED BY THE PROTOCOL

AMENDING THE CONVENTION ON THE LIMITATION
PERIOD IN THE INTERNATIONAL SALE OF GOODS

Preamble

The States Parties to the present Convention,

Considering that international trade is an important factor in the
promotion of friendly relations amongst States,

Believing that the adoption of uniform rules governing the limi
tation period in the international sale of goods would facilitate the
development of world trade,

Have agreed as follows:.

Part I. Substantive provisions

Sphere of application

Article 1

(1) This Convention shall determine when claims of a buyer and
a seller against each other arising from a contract of international
sale of goods or relating to its breach, termination or invalidity
can no longer be exercised by reason of the expiration of a period
of time. Such a period of time is hereinafter referred to as "the
limitation period".

(2) This Convention shall not affect a particular time-limit
within which one party is required, asa condition for the acqui
sition or exercise of his claim, to give notice to the other party or
perform any act other than the institution of legal proceedings.

(3) In this Convention:

(a) "buyer", "seller" and "party" mean persons who buy or
sell, or agree to buy or sell, goods, and the successors to and
assigns of their rights or obligations under the contract of sale;

(b) "creditor" means a party who asserts a claim, whether or
not such a claim is for a sum of money;

(c) "debtor" means a party against whom a creditor asserts a
claim;

(d) "breach of contract" means the failure of a party to per
form the contract or any performance not in conformity with the
contract;

(e) "legal proceedings" includes judicial, arbitral and admin
istrative proceedings;

if) "person" includes corporation, company, partnership, as
sociation or entity, whether private or public, which can sue or be
sued;

(g) "writing" includes telegram and telex;

(h) "year" means a year according to the Gregorian calendar.

Article 2

For the purposes of this Convention:

(a) a contract of sale of goods shall be considered interna
tional if, at the time of the conclusion of the contract, the buyer
and the seller have their places of business in different States;

(b) the fact that the parties have their places of business in
different States shall be disregarded whenever this fact does not
appear either from the contract or from any dealings between, or
from information disclosed by, the parties at any time before or
at the conclusion of the contract;

(c) where a party to a contract of sale of goods has places of
business in more than one State, the place of business shall be that
which has the closest relationship to the contract and its perform
ance, having regard to the circumstances known to or contem
plated by the parties at the time of the conclusion of the contract;

(d) where a party does not have a place of business, reference
shall be made to his habitual residence;

(e) neither the nationality of the parties nor the civil or com
mercial character of the parties or of the contract shall be taken
into consideration.

Article 3*

(1) This Convention shall apply only

(a) if, at the time of the conclusion of the contract, the places
of business of the parties to a contract of international sale of
goods are in Contracting States; or

(b) if the rules of private international law make the law of a
Contracting State applicable to the contract of sale.

(2) This Convention shall not apply when the parties have ex
pressly excluded its application.

Article 4**

This Convention shall not apply to sales:

(a) of goods bought for personal, family or household use,
unless the seller, at any time before or at the conclusion of the
contract, neither knew nor ought to have known that the goods
were bought for any such use;

(b) by auction;

(c) on execution or otherwise by authority of law;

(d) of stocks, shares, investment securities, negotiable instru
ments or money;

(e) of ships, vessels, hovercraft or aircraft;

if) of electricity.

Article 5

This Convention shall not apply to claims based upon:

(a) death of, or personal injury to, any person;

*Text as amended in accordance with article I of the 1980 Protocol.
States that make a declaration under article 36 bis (article XII of the 1980
Protocol) will be bound by article 3 as originally adopted in the Limitation
Convention, 1974. Article 3 as originally adopted reads as follows:

"Article 3
(I) This Convention shall apply only if, at the time of the conclusion
of the contract, the places of business of the parties to a contract of
international sale of goods are in Contracting States.
(2) Unless this Convention provides otherwise, it shall apply irrespec
tive of the law which would otherwise be applicable by virtue of the
rules of private international law.
(3) This Convention shall not apply when the parties have expressly
excluded its application."

**Text of paragraphs (a) and (e) as amended in accordance with article
II of the 1980 Protocol. Paragraphs (a) and (e) of article 4 as originally
adopted in the Limitation Convention, 1974. prior to its amendment under
the 1980 Protocol. read as follows:

"(a) of goods bought for personal, family or household use;
(e) of ships. vessels, or aircraft;".
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(b) nuclear damage caused by the goods sold;

(c) a lien, mortgage or other security interest in property;

(d) a judgement or award made in legal proceedings;

(e) a document on which direct enforcement or execution can
be obtained in accordance with the law of the place where· such
enforcement or execution is sought;

if) a bill of exchange, cheque or promissory note.

Article 6

(1) This Convention shall not apply to contracts in which the
preponderant part of the obligations of the seller consists in the
supply of labour or other services.

(2) Contracts for the supply of goods to be manufactured or
produced shall be considered to be sales, unless the party who
orders the goods undertakes to supply a substantial part of the
materials necessary for such manufacture or production.

Article 7

In the interpretation and application of the provisions of this
Convention, regard shall be had to its international character and
to the need to promote uniformity.

The duration and commencement of the limitation period

Article 8

The limitation period shall be four years.

Article 9

(l) Subject to the provisions of articles 10: 11 and 12 the limi
tation period shall commence on the date of which the claim
accrues.

(2) The commencement of the limitation period shall not be
postponed by:

(a) a requirement that the party be given a notice as described
in paragraph (2) of article I, or

(b) a provision in an arbitration agreement that no right shall
arise until an arbitration award has been made.

Article 10

(l) A claim arising from a breach of contract shall accrue on the
date on which such breach occurs.

(2) A claim arising from a defect or other lack of conformity
shall accrue on the date on which the goods are actually handed
over to. or their tender is refused by, the buyer.

(3) A claim based on fraud committed before or at the time of
the conclusion of the contract or during its performance shall
accrue on the date on which the fraud was or reasonably could
have been discovered.

Article 11

If the seller has given an express undertaking relating to the
goods which is stated to have effect for a certain period of time,
whether expressed in terms of a specific period of time or other
wise, the limitation period in respect of any claim arising from the
undertaking shall commence on the date on which the buyer no
tifies the seller of the fact on which the claim is based, but not

later than on the date of the expiration of the period of the under
taking.

Article 12

(1) If, in circumstances provided for by the law applicable to the
contract, one party is entitled to declare the contract terminated
before the time for performance is due, and exercises this right,
the limitation period in respect of a claim based on any such
circumstances shall commence on the date on which the declara
tion is made to the other party. If the contract is not declared to
be terminated before performance becomes due, the limitation
period shall commence on the date on which performance is due.

(2) The limitation period in respect of a claim arising out of a
breach by one party of a contract for the delivery of or payment
for goods by instalments shall, in relation to each separate instal
ment, commence on the date on which the particular breach oc
curs. If, under the law applicable to the contract, one party is
entitled to declare the contract terminated by reason of such
breach, and exercises this right, the limitation period in respect of
all relevant instalments shall commence on the date on which the
declaration is made to the other party.

Cessation and extension of the limitation period

Article 13

The limitation period shall cease to run when the creditor per
forms any act which, under the law of the court where the pro
ceedings are instituted, is recognized as commencing judicial
proceedings against the debtor or as asserting his claim in such
proceedings already instituted against the debtor, for the purpose
of obtaining satisfaction or recognition of his claim.

Article 14

(l) Where the parties have agreed to submit to arbitration, the
limitation period shall cease to run when either party commences
arbitral proceedings in the manner provided for in ·the arbitration
agreement or by the law applicable to such proceedings.

(2) In the absence of any such provision, arbitral proceedings
shall be deemed to commence on the date on which a request that
the claim in dispute be referred to arbitration is delivered at the
habitual residence or place of business of the other party or, if he
has no such residence or place of business. then at his last known
residence or place of business.

Article 15

In any legal proceedings other than those mentioned in articles
13 and 14. including legal proceedings commenced upon the oc
currence of:

(a) the death or incapacity of the debtor,

(b) the bankruptcy or any state of insolvency affecting the
whole of the property of the debtor. or

(c) the dissolution or liquidation of a corporation, company,
partnership, association or entity when it is the debtor, the limi
tation period shall cease to run when the creditor asserts his claim
in such proceedings for the purpose of obtaining satisfaction or
recognition of the claim, subject to the law governing the pro
ceedings.

Article 16

For the purposes of articles 13. 14 and 15, any act performed
by way of counterclaim shall be deemed to have been performed
on the same date as the act performed in relation to the claim
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against which the counterclaim is raised, provided that both
the claim and the counterclaim relate to the same contract or
to several contracts concluded in the course of the same transac
tion.

Article 17

(1) Where a claim has been asserted in legal proceedings within
the limitation period in accordance with article 13, 14, 15 or 16,
but such legal proceedings have ended without a decision binding
on the merits of the claim, the limitation period shall be deemed
to have continued to run.

(2) If, at the time such legal proceedings ended, the limitation
period has expired or has less than one year to run, the creditor
shall be entitled to a period of one year from the date on which
the legal proceedings ended.

Article 18

(1) Where legal proceedings have been commenced against one
debtor, the limitation period prescribed in this Convention shall
cease to run against any other party jointly and severally liable
with the debtor, provided that the creditor informs such party in
writing within that period that the proceedings have been com
menced.

(2) Where legal proceedings have been commenced by a
subpurchaser against the buyer, the limitation period prescribed in
this Convention shall cease to run in relation to the buyer's claim
over against the seller, if the buyer informs the seller in writing
within that period that the proceedings have been commenced.

(3) Where the legal proceedings referred to in paragraphs (1)
and (2) of this article have ended, the limitation period in respect
of the claim of the creditor or the buyer against the party jointly
and severally liable or against the seller shall be deemed not to
have ceased running by virtue of paragraphs (1) and (2) of this
article, but the creditor or the buyer shall be entitled to an addi
tional year from the date on which the legal proceedings ended,
if at that time the limitation period had expired or had less than
one year to run.

Article 19

Where the creditor performs, in the State in which the debtor
has his place of business and before the expiration of the limita
tion period, any act, other than the acts described in articles 13,
14, 15 and 16, which under the law of that State has the effect of
recommencing a limitation period, a new limitation period of four
years shall commence. on the date prescribed by that law.

Article 20

(1) Where the debtor, before the expiration of the limitation
period, acknowledges in writing his obligation to the creditor, a
new limitation period of four years shall commence to run from
the date of such acknowledgement.

(2) Payment of interest or partial performance of an obligation
by the debtor shall have the same effect as an acknowledgement
under paragraph (1) of this article if it can reasonably be inferred
from such payment or performance that the debtor acknowledges
that obligation.

Article 21

Where, as a result of a circumstance which is beyond the con
trol of the creditor and which he could neither avoid nor over-

come, the creditor has been prevented from causing the limitation
period to cease to run, the limitation period shall be extended so
as not to expire before the expiration of one year from the date on
which the relevant circumstance ceased to exist.

Modifu:ation of the limitation period by the parties

Article 22

(1) The limitation period cannot be modified or affected by any
declaration or agreement between the parties, except in the cases
provided for in paragraph (2) of this article.

(2) The debtor may at any time during the running of the limi
tation period extend the period by a declaration in writing to the
creditor. This declaration may be renewed.

(3) The provisions of this article shall not affect the validity
of a clause in the contract of sale which stipulates that arbitral
proceedings shall be commenced within a shorter period of
limitation than that prescribed by this Convention, provided that
such clause is valid under the law applicable to the contract of
sale.

General limit of the limitation period

Article 23

Notwithstanding the provisions of this Convention, a limitation
period shall in any event expire not later than ten years from the
date on which it commenced to run under articles 9, 10, 11 and
12 of this Convention.

Consequences of the expiration of the limitation period

Article 24

Expiration of the limitation period shall be taken into consid
eration in any legal proceedings only if invoked by a party to such
proceedings.

Article 25

(1) Subject to the provisions of paragraph (2) of this article and
of article 24, no claim shall be recognized or enforced in any legal
proceedings commenced after the expiration of the limitation
period.

(2) Notwithstanding the expiration of the limitation period, one
party may rely on his claim as a defence or for the purpose of set
off against a claim asserted by the other party, provided that in the
latter case this may only be done:

(a) if both claims relate to the same contract or to several
contracts concluded in the course of the same transaction; or

(b) if the claims could have been set-off at any time before the
expiration of the limitation period.

Article 26

Where the debtor performs his obligation after the expiration
of the limitation period, he shall not on that ground be entitled in
any way to claim restitution even if he did not know at the time
when he performed his obligation that the limitation period had
expired.
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Article 27

The expiration of the limitation period with respect to a prin
cipal debt shall have the same effect with respect to an obligation
to pay interest on that debt.

Calculation of the period

Article 28

(1) The limitation period shall be calculated in such a way that
it shall expire at the end of the day which corresponds to the date
on which the period commenced to run. If there is no such cor
responding date, the period shall expire at the end of the last day
of the last month of the limitation period.

(2) The limitation period shall be calculated by reference to the
date of the place where the legal proceedings are instituted.

Article 29

Where the last day of the limitation period falls· on an official
holiday or other dies non juridicus precluding the appropriate
legal action in the jurisdiction where the creditor institutes legal
proceedings or asserts a claim as envisaged in article 13, 14 or 15,
the limitation period shall be extended so as not to expire until the
end of the first day following that official holiday or dies non
juridicus on which such proceedings could be instituted or on
which such a claim could be asserted in that jurisdiction.

International effect

Article 30

The acts and circumstances referred to in articles 13 through 19
which have taken place in one Contracting State shall have effect
for the purposes of this Convention in another Contracting State,
provided that the creditor has taken all reasonable steps to ensure
that the debtor is informed of the relevant act or circumstances as
soon as possible.

Part 11. Implementation

Article 31

(1) If a Contracting State has two or more territorial units in
which, according to its constitution, different systems of law are
applicable in relation to the matters dealt with in this Convention,
it may, at the time of signature, ratification or accession, declare
that this Convention shall extend to all its territorial units or only
to one or more of them, and may amend its declaration by sub
mitting another declaration at any time.

(2) These declarations shall be notified to the Secretary-General
of the United Nations and shall state expressly the territorial units
to which the Convention applies.

(3) If a Contracting State described in paragraph (1) of this ar
ticle makes no declaration at the time of signature, ratification or
accession, the Convention shall have effect within all territorial
units of that State.

(4)* If, by virtue of a declaration under this article, this Conven
tion extends to one or more but not all of the territorial units of
a Contracting State, and if the place of business of a party to a
contract is located in that State, this place of business shall, for
the purposes of this Convention, be considered not to be in a
Contracting State, unless it is in a territorial unit to which the
Convention extends.

*New paragraph 4, added in accordance with article III of the 1980
Protocol.

Article 32

Where in this Convention reference is made to the law of a State
in which different systems of law apply, such reference shall be
construed to mean the law ofthe particular legal system concerned.

Article 33

Each Contracting S~ate shall apply the provisions of this Con
vention to contracts concluded on or after the date of the entry
into force of this Convention.

Part Ill. Declarations and reservations

Article 34*

(1) Two or more Contracting States which have the same or
closely related legal rules on matters governed by this Convention
may at any time declare that the Convention shall not apply to
contracts of international sale of goods where the parties have
their places of business in those States. Such declarations may be
made jointly or by reciprocal unilateral declarations.

(2) A. Contracting State which has the same or closely related
legal rules on matters governed by this Convention as one or more
non-Contracting States may at any time declare that the Conven
tion shall not apply to contracts of international sale of goods
where the parties have their places of business in those States.

(3) If a State which is the object of a declaration under para
graph (2) of this article subsequently becomes a Contracting
State, the declaration made shall, as from the date on which this
Convention enters into force in respect of the new Contracting
State, have the effect of a declaration made under paragraph (1),
provided that the new Contracting State joins in such declaration
or makes a reciprocal unilateral declaration.

Article 35

A Contracting State may declare, at the time of the deposit of
its instrument of ratification or accession, that it will not apply the
provisions of this Convention to actions for annulment of the
contract.

Article 36

Any State may declare, at the time of the deposit of its instru
ment of ratification or accession, that it shall not be compelled to
apply the provisions of article 24 of this Convention.

Article 36 bis (Article XII of the Protocol)

Any State may declare at the time of the deposit of its instru
ment of accession or its notification under article 43 his that it
will not be bound by the amendments to article 3 made by article
I of the 1980 ProtocoL** A declarati<~n made under this article
shall be in writing and be formally notified to the depositary.

*Text as amended in accordance with article IV of the 1980 Protocol.
Article 34 as originally adopted in the Limitation Convention, 1974, prior
to its amendment under the 1980 Protocol, read as follows:

"Article 34
Two or more Contracting States may at any time declare that contracts

of sale between a seller having a place of business in one of these States
and a buyer having a place of business in another of these States shall not
be governed by this Convention, because they apply to the matters
governed by this Convention the same or closely related legal rules."

**Such a State will then be bound by article 3 of the unamended
Convention. For its text, see footnote under article 3.
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Article 37*

This Convention shall not prevail over any international agree
ment which has already been or may be entered into and which
contains provisions concerning the matters governed by this Con
vention, provided that the seller and buyer have their places of
business in States parties to such agreement.

Article 38

(l) A Contracting State which is a party to an existing conven
tion relating to the international sale of goods may declare, at the
time of the deposit of its instrument of ratification or accession,
that it will apply this Convention exclusively to contracts of
international sale of goods as defined in such existing convention.

(2) Such declaration shall cease to be effective on the first day of
the month following the expiration of twelve months after a new
convention on the international sale of goods, concluded under the
auspices of the United Nations, shall have entered into force.

Article 39

No reservation other than those made in accordance with arti
cles 34, 35, 36, 36 bis and 38 shall be permitted.

Article 40

(I) Declarations made under this Convention shall be addressed
to the Secretary-General of the United Nations and shall take
effect simultaneously with the entry. of this Convention into force
in respect of the State concerned, except declarations made there
after. The latter declarations shall take effect on the first day of
the month following the expiration of six months after the date of
their receipt by the Secretary-General of the United Nations.
[Reciprocal unilateral declarations under article 34 shall take
effecton the first day of the month following the expiration of six
months after the receipt of the latest declaration by the Secretary
General of the United Nations.]**

(2) Any State which has made a declaration under this Conven
tion may withdraw it at any time by a notification addressed to the
Secretary-General of the United Nations. Such withdrawal shall
take effect on the first day of the month following the expiration
of six months after the date of the receipt of the notification by
the Secretary-General of the United Nations. In the case of a
declaration made under article 34 of this Convention, such with
drawal shall also render inoperative, as from the date on which
the withdrawal takes effect, any reciprocal declaration made by
another State under that article.

Part IV. Final clauses

Article 41

This Convention*** shall be open until 31 December 1975
for signature by all States at the Headquarters of the United
Nations.

*Text as amended in accordance with article V of the Protocol. Article
37 as originally adopted in the Limitation Convention, 1974, prior to its
amendment under the 1980 Protocol, read as follows:

"Article 37

This Convention shall not prevail over conventions already entered
into or which may be entered into, and which contain provisions con
cerning the matters covered by this Convention, provided that the seller
and· buyer have their places of business in States parties to such a
convention."
**Last sentence of paragraph (I) of article 40 (between brackets) added

in accordance with article VI of the 1980 Protocol.
***Refers to the 1974 Limitation Convention.

Article 42

This Convention* is subject to ratification. The instruments of
ratification shall be deposited with the Secretary-General of the
United Nations.

Article 43

This Convention* shall remain open for accession by any State.
The instruments of accession shall be deposited with the Secre
tary-General of the United Nations.

Article 43 bis (Article X of the Protocol)

If a State ratifies or accedes to the 1974 Limitation Convention
after the entry into force of the 1980 Protocol, the ratification or
accession shall also constitute a ratification of or an accession to
the Convention as amended by the 1980 Protocol if the State
notifies the depositary accordingly.

Article 43 ter (Article VIII (2) of the Protocol),
Accession to the 1980 Protocol by any State which is not a

Contracting Party to the 1974 Limitation Convention shall have
the effect of accession to that Convention as amended by the
Protocol, subject to the provisions of article 44 bis.

Article 44

(1) This Convention shall enter into force on the first day
of the month following the expiration of six months after the
date of the deposit of the tenth instrument of ratification or acces
sion.

(2) For each State ratifying or acceding to this Convention after
the deposit of the tenth instrument of ratification or accession, this
Convention shall enter into force on the first day of the month
following the expiration of six months after the date of the deposit
of its instrument of ratification or accession.

Article 44 bis (Article XI of the Protocol)

Any State which becomes a Contracting Party to the 1974
Limitation Convention, as amended by the 1980 Protocol, shall,
unless it notifies the depositary to the contrary, be considered to
be also a Contracting Party to the Convention, unamended, in
relation to any Contracting Party to the Convention not yet a
Contracting Party to the 1980 Protocol.

Article 45

(1) Any Contracting State may denounce this Convention by
notifying the Secretary-General of the United Nations to that
effect.

(2) The denunciation shall take effect on the first day of
the month following the expiration of twelve months after
receipt of the notification by the Secretary-General of the United
Nations.

*Refers to the 1974 Limitation Convention.
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Article 45 bis (Article XIII (3) of the Protocol)

Any Contracting State in respect of which the 1980 Protocol
ceases to have effect by the application of paragraphs (1) and (2)*

*Paragraphs (I) and (2) of article XIII of the Protocol read as follows:
"(I) A Contracting State may denounce this Protocol by notifying the
depositary to that effect.
(2) The denunciation shall take effect on the first day of the month
following the expiration of twelve months after receipt of the notifica
tion by the depositary."

of article XIII of the 1980 Protocol shall remain a Contracting
Party to the 1974 Limitation Convention, unamended, unless
it denounces the unamended Convention in accordance with
article 45 of that Convention.

Article 46

The original of this Convention, of which the Chinese, English,
French, Russian and Spanish texts are equally authentic, shall be
deposited with the Secretary-General of the United Nations.

11. Explanatory note by the UNCITRAL secretariat on the Convention on the Limitation Period
in the International Sale of Goods and the Protocol amending the Convention

on the Limitation Period in the International Sale of Goods*

INTRODUCTION

1. The Convention on the Limitation Period in the International
Sale of Goods (New York, 1974) provides uniform international
legal rules governing the period of time within which a party
under a contract for the international sale of goods must com
mence legal proceedings against the other party to assert a claim
arising from the contract or relating to its breach, termination or
invalidity. This period is referred to in the Convention as the
"limitation period". The basic aims of the limitation period are to
prevent the institution of legal proceedings at such a late date that
the evidence relating to the claim is likely to be unreliable or lost
and to protect against the uncertainty and injustice that would
result if a party were to remain exposed to unasserted claims for
an extensive period of time.

2. The Limitation Convention grew out of the work of the
United Nations Commission on International Trade Law
(UNCITRAL) towards the harmonization and unification of inter
national sales law, which also resulted in the United Nation Con
vention on Contracts for the International Sale of Goods (Vienna,
1980) (hereinafter referred to as the "United Nations Sales Con
vention"). During that work it was observed that, while most legal
systems limited or prescribed a claim from being asserted after
the lapse of a specified period of time, numerous disparities ex
isted among legal systems with respect to the conceptual basis for
doing so. As a result there were disparities in the length of the
period and in the rules governing the limitation or prescription of
claims after that period. Those disparities created difficulties in
the enforcement of claims arising from international sales trans
actions, and thus burdened international trade.

3. In view of those problems UNCITRAL decided to prepare
uniform international legal rules on the limitation period in the
international sale of goods. On the basis of a draft Convention
prepared by UNCITRAL, a diplomatic conference convened in
New York by the General Assembly adopted the Limitation Con
vention on 14 June 1974. The Limitation Convention was amended
by a Protocol adopted in 1980 by the diplomatic conference that

*This note has been prepared by the secretariat of the United Nations
Commission on International Trade Law for informational purposes; it is
not an official commentary on the Convention. A commentary on the
unamended Convention prepared at the request of the United Nations
Conference on Prescription (Limitation) in the International Sale of Goods
appears in NCONF.63/17 (reprinted in Yearbook of the United Nations
Commission on International Trade Law, 1979, vo!. X, part three. chap. I
(United Nations publication, Sales No. E.8I.V.2) and in UNCITRAL: The
United Nations Commission on International Trade Law (United Nations
publication, Sales No. E.86.V.8), annex II.B).

adopted the United Nations Sales Convention, in order to harmo
nize the Limitation Convention with the latter Convention.

4. The Limitation Convention entered into force on 1 August
1988. As of 31 January 1990, 11 States had ratified or acceded to
the Convention. Czechoslovakia, Dominican Republic, Ghana,
Norway and Yugoslavia are parties to the unamended Conven
tion. Argentina, Egypt, German Democratic Republic, Hungary,
Mexico and Zambia are parties to the Convention as amended by
the 1980 Protocol.

A. SCOPE OF APPLICATION

5. The Convention applies to contracts for the sale of goods
between parties whose places of business are in different States if
both of those States are Contracting States. Under the 1980 Proto
col the Convention also applies if the rules of private international
law make the law of a Contracting State applicable to the contract.
However, in becoming a party to the Protocol a State may declare
that it will not be bound by that provision. Each Contracting State
must apply the Convention to contracts concluded on or after the
date of the entry into force of the Convention.

6. The application of the Convention is excluded in certain situ
ations. Firstly, the Convention will not apply if the parties to a
sales contract expressly exclude its application. This provision
gives effect to the basic principle of freedom of contract in the
international sale of goods. Secondly, the Convention will not
apply in certain cases where matters covered by the Convention
are governed by other Conventions. Thirdly, Contracting States
are permitted to deposit declarations or reservations excluding the
application of the Convention in the following situations: two or
more Contracting States may exclude the application of the Con
vention to contracts between parties having their places of busi
ness in those States when the States apply to those contracts the
same or closely related legal rules. So far, one State has availed
itself of that declaration. In addition, a State may exclude the
application of the Convention to actions for annulment of the
contract. No State has thus far availed itself of such a declaration.

7. Since the Convention applies only in respect of international
sales contracts, it clarifies whether contracts involving certain
services are covered. A contract for the supply of goods to be
manufactured or produced is considered to be a sales contract
unless the party who orders the goods undertakes to supply a
substantial part of the materials necessary for their manufacture or
production. Furthermore, when the preponderant part of the obli
gations of the party who furnishes the goods consists in the supply
of labour or other services, the Convention does not apply.
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8. The Convention contains a list of types of sales that are ex
cluded from the Convention, either because of the purpose of the
sale (goods bought for personal, family or household use (under the
1980 Protocol sales of those goods are covered by the Convention
if the seller could not have known that they were bought for such
use», the nature of the sale (sales by auction, on execution or
otherwise by law) or the nature of the goods (stocks, shares, invest
ment securities, negotiable instruments, money, ships, vessels, air
craft or electricity (the 1980 Protocol adds hovercraft».

9. The Convention makes it clear that it applies only to the usual
type of commercial claims based on contract. It specifically ex
cludes claims based on death or personal injury; nuclear damage;
a lien, mortgage or other security interest; a judicial judgement or
award; a document on which direct enforcement or execution can
be obtained; and a bill of exchange, cheque or promissory note.
The limitation periods for those claims are generally subject to
particular rules and it would not necessarily be appropriate to
apply in respect of those claims the rules applicable to ordinary
commercial contractual claims.

B. DURATION AND COMMENCEMENT OF
LIMITATION PERIOD

10. The duration of the limitation period under the Convention
is four years. The period cannot be modified by agreement of the
parties, but it can be extended by a written declaration of the
debtor during the running of the period. Also, the contract of sale
may stipulate a shorter period for the commencement of arbitral
proceedings, if the stipulation is valid under the law applicable to
the contract. Rules are provided as to how the period should be
calculated.

11. A limitation period of four years' duration was thought to
accomplish the aims of the limitation period and yet to provide an
adequate period of time to enable a party to an international sales
contract to assert his claim against the other party. Circumstances
where an extension or recommencement of the limitation period
would be justified are dealt with in particular provisions of the
Convention.

12. With respect to the time when the limitiation period com
mences to run, the basic rule is that it commences on the date on
which the claim accrues. The Convention establishes when claims
for breach of contract, for defects in the goods or other lack of
conformity and for fraud are deemed to accrue. Special rules are
provided for the commencement of the limitation period in two
particular cases: where the seller has given the buyer an express
undertaking (such as a warranty or guarantee) relating to the
goods which is stated to have effect for a certain period of time,
and where a party terminates the contract before the time for
performance is due. Rules are also provided in respect of claims
arising from the breach of an instalment contract and claims based
on circumstances 'giving rise to a termination of such a contract.

C. CESSATION AND EXTENSION OF
LIMITATION PERIOD

13. Having established the time of commencement and the
length of the limitation period, the Convention sets forth rules
concerning the cessation of the period. The period ceases to run
when the claimant commences judicial or arbitral proceedings
against the debtor, or when he asserts his claim in existing pro
ceedings. A counterclaim is deemed to have been asserted on the
same date as the date when the proceedings in which the counter
claim is asserted were commenced, if the ·counterclaim and the
claim against which it is raised relate to the same contract or to
several contracts concluded in the course of the same transaction.

14. Judicial or arbitral proceedings commenced by a claimant
within the limitation period might terminate without a binding
decision on the merits of the claim, for example, because the
court or arbitral tribunal lacks jurisdiction or because of a proce
dural defect. The creditor would normally be able to pursue his
claim by commencing new proceedings. Thus, the Convention
provides that if the original proceedings end without a binding
decision on the merits the limitation period will be deemed to
have continued to run. However, by the time the original proceed
ings have ended, the limitation period might have expired, or
there might remain insufficient time for the claimant to com
mence new proceedings. To protect the claimant in those cases
the Convention grants him an additional period of one year to
commence new proceedings.

15. The Convention contains rules to resolve in a uniform man
ner questions concerning the running of the limitation period in
two particular cases. Firstly, it provides that where legal proceed
ings have been commenced against one party to the sales contract,
the limitation period ceases to run against a person jointly and
severally liable with him if the claimant informs that person in
writing within the limitation period that the proceedings have
been commenced. Secondly, it provides that where proceedings
have been commenced against a buyer by a party who purchased
the goods from him, the limitation period ceases to run in respect
of the buyer's recourse claim against the seller if the buyer in
forms the seller in writing within the limitation period that the
proceedings against the buyer have been commenced. Where the
proceedings in either of those two cases have ended, the limitation
period in respect of the claim against the jointly and severally
liable person or against the seller wiIl be deemed to have contin
ued to run without interruption, but there will be an additional
year to commence new proceedings if at that time the limitation
period has expired or has less than a year to run.

16. One effect of the provision mentioned above relating to the
buyer is to enable him to await the outcome of the claim against
him before commencing an action against his seller. This enables
the buyer to avoid the trouble and expense of instituting proceed
ings against the seller and the disruption of their good business
relationship if it turns out that the claim against the buyer was not
successful.

17. Under the Convention the limitation period recommences in
two cases: if the creditor performs in the debtor's State an act that,
",nder the law of that State, has the effect of recommencing a
limitation period, or if the debtor acknowledges in writing his
obligation to the creditor or pays interest or partially performs the
obligation from which his acknowldgement can be inferred.

18. The Convention protects a creditor who was prevented from
taking the necessary acts to stop the running of the limitation
period in extreme cases. It provides that when the creditor could
not take those acts as a result of a circumstance beyond his con
trol and which he could neither avoid nor overcome, the limitation
period will be extended so as to expire one year after the date
when the circumstance ceased to exist.

D. OVERALL LIMIT OF LIMITATION PERIOD

19. Since the limitation period may, under the circumstances
noted above, be extended or recommence, the Convention estab
lishes an overall time period of 10 years, from the date on which
the limitation period originally commenced to run, beyond which
no legal proceedirigs to assert the claim may be commenced under
any circumstances. The theory behind that provision is that ena
bling proceedings to be brought after that time would be incon
sistent with the aims of the Convention in providing a definite
limitation period.
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E. CONSEQUENCES OF EXPIRATION
OF LIMITATION PERIOD

20. The principal consequence of the expiration of the limitation
period is that no claim will be recognized or enforced in legal
proceedings commenced thereafter. The expiration of the limita
tion period will not be taken into consideration in legal proceed
ings unless it is invoked by a party to the proceedings. However,
in light of views expressed at the diplomatic conference that
adopted the Convention that the limitation or prescription of ac
tions was a matter of public policy and that a court should be able
to take the expiration of the limitation period into account on its
own initiative, a Contracting State is permitted to declare that it
will not apply that provision. No State has thus far made such a
declaration.

21. Even after the limitation period has expired a party can in
certain situations raise his claim as a defence to or set-off against
a claim asserted by the other party.

F. OTHER PROVISIONS AND FINAL CLAUSES

22. Other provisions of the Convention deal with implementa
tion of the Convention in States having two or more territorial
units where different legal systems exist. A series of provisions
deals with declarations and reservations permitted under the Con
vention and with procedures for making and withdrawing them.
The permitted declarations and reservations have been mentioned
above; no others may be made under the Convention.

23. The final clauses contain the usual provisions relating to the
Secretary-General of the United Nations as depositary of the Con-

vention. The Convention is subject to ratification by States that
signed the Convention by 31 December 1975 and for accession by
States that did not do so. The Chinese, English, French, Russian
and Spanish texts of the Convention are equally authentic.

24. The Secretary-General of the United Nations is also the
depositary of the 1980 Protocol amending the Convention, which
is open for accession by all States. The Protocol having received
the necessary number of accessions, the Convention as amended
by the Protocol entered into force on the same date as the
unamended Convention, i.e. on 1 August 1988.

25. A State that ratifies or accedes to the Convention after the
Convention and Protocol come into force will become a party to
the Convention as amended by the Protocol if it notifies the de
positary accordingly. The Convention as amended will enter into
force for that State on the first day of the month following the
expiration of 6 months after the date of deposit of its instrument
of ratification or accession. Accession to the Protocol by a State
that is not a Contracting Party to the Convention constitutes ac
cession to the Convention as amended by the Protocol.

Further information can be obtained from:

UNCITRAL secretariat
P.O. Box 500
Vienna International Centre
A-1400 Vienna
Austria

Telex: 135612
Telephone: (43)(1) 21131-4060
Telefax: (43)(1) 232156
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juristische Ausbildung und Praxis (Bern, Switzerland) 10:3:91
99, 1992.

Diedrich, F. Chancen und Ziele von Einheitsrecht fUr den
internationalen Handelsverkehr: Bericht Uber den UNCITRAL
Kongress "Einheitliches Handelsrecht im 21. Jahrhundert".
IPRax: Praxis des internationalen Privat- und Verfah
rensrechts (Bielefeld, Germany) 12:6:408-411, November/
Dezember 1992.

Ferreri, S. 11 diritto commerciale uniforme nel XXI secolo: il
Congresso UNCITRAL a New York (18-22 Maggio 1992).
Diritto del commercio internazionale: pratica internazionale e
diritto interno (Milano, Italy) 6:2:675-702,luglio-dicembre 1992.

Fujishita, K. A report on the 24th session of the United Nations
Commission on International Trade Law (UNCITRAL).
Kokusai shoji homu: Kokusai Syoji Ho Kenkyusho (Tokyo,
Japan).

In two instalments:
I in 19:10:1247-1267, October 1991;
11 in 19:11:1409-1425, November 1991.
In Japanese.

Gal, I. The function of UNCITRAL in the progressive develop
ment of the law of international trade: "A dissertation ...... Ann

Arbor, Mich.: University Microfilms International, 1972 (1979
printing) iv, 299 p.

Thesis (doctoral) - New York University, 1972.
Bibliography, p. 254-299.
This is an authorized facsimile and was produced by micro
film-xerography in 1979.

Gayk, A. Einheitliches Wirtschaftsrecht im 21. Jahrhundert:
Tagungsbericht. Zeitschrijt fur vergleichende Rechtswissen
schaft: Archiv fur internationales Wirtschaftsrecht (Heidelberg,
Germany) 91:7:342-349, August 1992.

Goldstajn, A. Osnivanje Komisije Ujedinjenih naroda za
medjunarodno trgovacko pravo - UNCITRAL -: kamen
medjas na putu unifikacije medjunarodnog trgovackog prava.
Informator: instruktivno-informativni list za ekonomska i
pravna pitanja (Zagreb, Croatia) 40:3977/3978:1-3, 18. i
22.4.1992.

In Croatian.
Translation of title: The United Nations Commission on In
ternational Trade Law-UNCITRAL-: milestone on the
way towards unification of international trade law.

Kade, A. UNCITRAL - Kommission der Vereinten Nationen fUr
internationales Handelsrecht. In R. Wolfrum, ed. Handbuch
Vereinte Nationen. 2., vollig neu bearbeitete Aufl. MUnchen:
C.H. Beck, 1991. p. 881-887.

Njenga, F. X. Uniform Commercial Law in the 21st Century:
Congress organized by UNCITRAL, 18-22 May, 1992/ sum
mary of statement on behalf of F. X. Njenga. Asian-African
Legal Consultative Committee quarterly bulletin (New Delhi,
India) 16:2/3:61-64, April and July 1992.
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Shapira, G. UNCITRAL and its work-harmonisation and unifi
cation of international trade law. New Zealand law journal
(Wellington, New Zealand) 8:309-315, September 1992.

This is a paper presented at a seminar on "UNCITRAL and
other International Trade Law Developments", organized by
the New Zealand's Law Commission, 18 September 1992,
"to provide an overview of the proceedings of the
UNCITRAL Congress held in New York in May 1992".
(Law Commission seminar report, p. 1).

Struyven, D. Les activites de la CNUDCI. Revue de droit inter
national et de droit compare: Institut beige de droit compare
(Bruxelles, Belgium) 69:3:283-287, 1992.

Volken, P. Fiinfundzwanzig Jahre UNCITRAL. Schweizerische
Zeitschrijt fUr internationales und europltisches Recht:
Schweizerische Vereinigung fUr internationales Recht (Ziirich,
Switzerland) 2:2: 135-167, 1992.

11. International sale of goods

Audit, B. The Vienna Sales Convention and the lex mercatoria. In
T. E. Carbonneau, ed. [and contributor]. Lex mercatoria and
arbitration: a discussion of the new law merchant. Dobbs Ferry,
N.Y.: Transnational Juris Publications, c1990. p. 139-160.

Barraine, R. La Convention de Vienne. Convention des Nations
Unies sur les contrats de vente internationale de marchandises:
extrait de la conference prononcee le 23 janvier 1991 au Tribu
nal de commerce de Paris dans le cadre des petits-dejeuners de
l'A.F.F.I.C. Gazette du Palais (Paris, France) 111:418-421, 10
aout 1991.

Bernardini, P. La compravendita internazionale. In Rapporti
contrattuali nel diritto internazionale. Milano: Giuffre, 1991.
(Collana di studi giuridici; 18) p. 77-94.

Bonell, M. J. Rassegna giurisprudenziale in tema di vendita
internazionale. Diritto del commercio internazionale: pratica
internazionale e diritto interno (Milano, Italy) 6:2:631-637,
luglio-dicembre 1992.

Choi, J.-S. Seller's right to cure defects under the United Nations
International Sales Convention. Arbitration journal: Korean
Commercial Arbitration Board (Seoul, Republic of Korea).

In three instalments:
I in 16:8:13-18, August 1992;
11 in 16:9:6-13, September 1992;
III in 16:10:6-10, October 1992.
In Korean.
English parallel title from journal table of contents.
German parallel title from article heading: Zum Recht des
Verkliufers zur Nachbesserung im UN-Kaufrecht.

Convenzione di Vienna sui contratti di vendita internazionale di
beni mobili: commentario / coordinato da C. M. Bianca; e a
cura di G. Alpa [et al.]; con la collaborazione di A. Bellelli [et
al.]. Padova: CEDAM, 1992. xxiii, 366 p.

Esplugues Mota, C. A. La Convenci6n de las Naciones Unidas
sobre los contratos de compraventa internacional de
mercaderias, hecha en Viena el 11 de abril de 1980. Revista
general de derecho (Valencia, Spain) 47:556/557:59-114,1991.

Reproduces also Spanish text of United Nations Sales Con
vention (1980), p. 82-114.

Frense, A. Grenzen der formularmlissigen Freizeichnung im
Einheitlichen Kaufrecht. Heidelberg: Verlag Recht und Wirt
schaft, 1993. 176 p. (Abhandlungen zum Arbeits- und Wirt
schaftsrecht; Bd. 69)

Thesis (doctoral) - University of Bonn, 1992.

Fujishita, K. Examining Vienna Sales Convention. New business
law: Shoji Homu Kenkyukai (Tokyo, Japan) 465:16-17, January
1991.

In Japanese.

Germany. Oberlandesgericht Diisseldorf.
[Court decision on United Nations Sales Convention, 8 January
1993. Turkey.]
UN-Kaufrechtsiibereinkommen. Minderlieferung: OLG Diissel
dorf, Urteil vom 8.1.1993 - 17 U 82/92; rechtskrliftig. Recht
del' internationalen Wirtschaft: Betriebs-Berater international
(Heidelberg, Germany) 39:4:325, April 1993.

Goto, K. Warranties: United Nations Convention on Contracts for
the International Sale of Goods compared to United States
Uniform Commercial Code on Sales. Studies of Law and Eco
nomics: Kyushu International University Association of Law
and Economics (Kitakyushu, Japan) 3: 1:40-53, August 1991.

In Japanese.

Grebler, E. 0 contrato de venda internacional de mercadorias.
Revista forense: publicariio nacional de doutrina,
jurisprudencia e legislariio (Rio de Janeiro, Brazil) 319:310
317, 1993.

Annex contains translation of United Nations Sales Conven
tion (1980) into Portuguese with title: Conven'riio des Na'roes
Unidas sobre Contratos de Compra e Venda Internacional de
Mercadorias.

Hellner, J. Kop och avtal, uppsatser 1980-1992 = Sales and con
tracts, [articles 1980-1992]. Stockholm: JuristfOrlaget, c1992.
281 p. (Skriftserien; 40)

Contents dealing with United Nations Sales Convention
(1980): 2. The United Nations Convention on International
Sale of Goods-an outsider's view, 1983, p. 27-63. - 3. The
Vienna Convention and standard form contracts, 1986, p. 65
84. - 5. Das internationale Kaufrecht aus dem Blickwinckel
der Gesetzgebungstechnik, 1988, p. 103-124. - 7. Gap
filling by analogy: Art. 7 of the United Nations Convention in
its historical context, 1990, p. 155-168. - 10. CISG (United
Nations Convention on Contracts for the International Sale of
Goods) och de nya kontraktsraetten, 1992, p. 253-270.

Herber, R. UN-Kaufrechtsiibereinkommen: Produkthaftung
Verjlihrung. Monatsschrift fur deutsches Recht (Koln, Ger
many) 2:105-107, 1993.

Enrich, E. and J. Malet. La Convenci6n de las Naciones Unidas
sobre los Contratos de Compraventa Internacional de
Mercaderias. Revista jurfdica de Catalunya: Collegi
d' Advocats de Barcelona (Barcelona, Spain) 90:2:133-150,
1991.

Detzer, K. and M. Thamm. Ueberblick iiber das neue
Kaufrecht. Betriebs-Berater: Zeitschrift fur Recht
Wirtschaft (Heidelberg, Germany) 34:2369-2381,
Dezember 1992.

UN
und
10.

Heuze, V. La vente internationale de marchandises: droit
uniforme. Paris: GLN Joly, c1992. 521 p.

Honsell, H. Die Vertragsverletzung des Verkliufers nach dem
Wiener Kaufrecht. Schweizerische luristen-Zeitung: Schwei
zerischer Anwaltsverband (ZUrich, Switzerland).

In two instalments:
I in 88:20:345-354, 15. Oktober 1992;
11 in 88:21:361-365, 1. November 1992.
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Hoyer, H. and W. Posch. eds. Das Einheitliche Wiener Kaufrecht:
neues Recht fUr den internationalen Warenkauf. Wien: Orac,
1992. xxxii, 234 p.

Bibliography, p. xvii-xxxi.

Illescas Ortiz, R. La Convenci6n de Viena de 1980 sobre
Compraventa Internacional de Mercaderias: ambito de
aplicaci6n y perfecci6n del contrato. Derecho de los negocios
(Madrid, Spain) 3:16:1-7, enero 1992.

Inter-American Bar Association Conference (29th: 1992).
Resolution 5: Ratification of the 1980 Vienna Convention on
Contracts of International Buying and Selling of Merchandise
[i.e. United Nations Convention on Contracts for the Interna
tional Sale of Goods] = Resoluci6n 5. Ratificaci6n de la
Convenci6n de Viena de 1980 sobre Contratos de Compraventa
Internacional de Mercaderias / Committee V. Commercial Law
and Procedure = Comite V. Derecho Comercial y
Procedimiento. In Inter-American Bar Association. XXIX Con
ference (1992): Resolutions. - [Washington, D.C.]: The Asso
ciation, 1992. p. 4-5.

International Chamber of Commerce. Court of Arbitration.
[Arbitral Award on United Nations Sales Convention, 1992.
Austria: Yugoslavia (Croatia)]
Convention de Vienne sur les contrats de vente internationale
de marchandises. Article 1 (droit applicable; condition
d'application) - article 53 (obligation de l'acheteur, paiement
du prix) - article 78 (interets moratoires, fixation· du taux,
demarche conflictualiste): sentence rendue dans l'affaire no.
7153 en 1992 / D. Hascher. Journal du droit international:
Clunet (Paris, France) 119:4:1005-1010, octobre-novembre
decembre 1992.

This is a summary of a court decision and commentary
thereon dealing with the application of articles 1, 53, 78 of
United Nations Sales Convention (1980).

Jadaud, B. and R. Plaisant. Droit du commerce international. 4th
ed. Paris: Dalloz, c1991. 200 p.

Bibliography on United Nations Sales Convention (1980), p.
87-115.

Jan, S.-L. Die Erfiillungsverweigerung im deutschen und im UN
Kaufrecht. Frankfurt am Main: Lang, cl992. xxxv, 388 p.
(Europliische Hochschulschriften. Reihe 11, Rechtswissenschaft;
Bd. 1259 = Publications universitaires europeennes. Serie 11,
Droit; vol. 1259 = European university studies. Series 11, Law;
vol. 1259)

Thesis (doctoral) - University of Frankfurt (Main), 1992.

Jones, G. W. Impact of the Vienna Convention in drafting inter
national sales contracts. International business lawyer: Journal
of the Section on Business Law of the International Bar Asso
ciation (London, United Kingdom) 20:8:421-426, September
1992.

In annex: Random drafting suggestions for international
sales contracts, p. 425-426.

Kaczorowska, A. Regles uniformes d'interpretation d'un contrat
international. Revue de droit international et de droit compare:
Institut beige de droit compare (Bruxelles, Belgium) 68:4:294
313, 1991.

It focuses on United Nations Sales Convention (1980),
Art. 8 [interpretation of contract].

Kanda, A. Obecne principy pravni upravy mezinarodnf kupnf
smlouvy; (k nabyti platnosti umluvy osn 0 smlouvach 0

mezinarodnf koupi zbozi v. CSFR). Pravn(k: teoreticky casopis
pro otazky statu a prava: Ceskoslovenska akademie ved,

Ekonomisko-pravni sekce (Praha, Czechoslovakia) 130:5:378
391, 1991.

In Czech.
Translation of title from table of contents: Universal princi
ples of legal regulation of the international sales contract:
(validity of the United Nations Convention on International
Sales Contracts in the Czech and Slovak Federal Republic).
Parallel title of journal: The lawyer: scientific review for
problems of state and law: Czechoslovak Academy of Sci
ences, Section of Economic Law.

Kappus, A. Rechtsvergleichende Aspekte zur Vertragsaufhebung
wegen Sachmangels nach UN-Kaufrecht. Recht der internatio
nalen Wirtschaft: Betriebs-Berater international (Heidelberg,
Germany) 38:7:528-533, Juli 1992.

Karollus, M. UN-Kaufrecht: Hinweis fiir die Vertragspraxis.
Juristische Bliitter (Wien, Austria) 115:1:23-33, 1993.

___ UN-Kaufrecht: Vertragsaufhebung und Nacherfiil
lungsrecht bei Lieferung mangelhafter Ware. Zeitschrift fur
Wirtschaftsrecht (KOln, Germany) 14:7:490-497,8: April 1993.

Kindler, P. Einige Hauptfragen des CISG im Spiegel der neueren
deutschen Kommentarliteratur. Jahrbuch fur italienisches
Recht (Heidelberg, Germany) 5:201-224, 1992.

Title of issue: Bankrecht, UN-Kaufrecht, Kartellrecht.
CISG is an abbreviation for: United Nations Convention on
Contracts for the International Sale of Goods (1980).

Lee, R. G. The United Nations Convention on Contracts for the
International Sale of Goods: OK for the UK? Journal of busi
ness law (London, United Kingdom) 131-148, March 1993.

Lichtsteiner, R. A. Uebereinkommen der Vereinten Nationen iiber
Vertrlige iiber den internationalen Warenkauf: Einftihrung und
Vergleich mit dem schweizerischen Recht. Baden: Asea Brown
Boveri AG, cl989. 99 p.

Title from cover.
Paper also published in French with title: Convention des
Nations Unies sur les contrats de vente internationale de
marchandises: commentaire (presentation et comparaison
avec le droit suisse), 1991; see A/CN.9/369, Section 11.,
under Universite de Lausanne.

Lockhart, T. L. and R. J. McKenna. Software license agreements
in light of the Uniform Commercial Code and the Convention
on the International Sale of Goods. Michigan bar journal: State
Bar of Michigan (Lansing, Mich.) 70:646-655, July 1991.

Morscher, T. Staatliche Rechtssetzungsakte als Leistungshinder
nisse im internationalen Warenkauf: ihre kollisionsrechtliche
Behandlung im schweizerischen IPR-Gesetz und im UN-Kauf
recht. Basel: Helbing & Lichtenhahn, 1992. xli, 190 p. (Schrif
tenreihe des Instituts flir Internationales Recht und Internatio
nale Beziehungen; Bd. 52)

Thesis (doctoral) - University of Basel, 1991.

New Zealand: Law Commission.
The United Nations Convention on Contracts for the Interna
tional Sale of Goods: New Zealand's proposed acceptance. Wel
lington, New Zealand: The Commission, June 1992. v, 107 p.
(New Zealand Law Commission Report Series; Report No. 23)

Contents: Letter of transmittal of its report by the Law Com
mission to the Ministry of Justice, p. v. - 1. Introduction,
p. 1-11. - 11. An overview of the Convention, p. 12-29. 
Ill. The Convention in practice, p. 30-43. - IV. Accession
by New Zealand, p. 44-51. Appendices: A. English text of
United Nations Sales Convention (1980), p. 53-81. -
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B. Contracting states (as at 9 June 1992), p. 82-85. 
E. Select bibliography, p. 89-91. - F. International commer
cial law reform agencies, p. 92-96.

Niibori, S. Uniform International Sales Law-Vienna Sales Con
vention and trade contract. Tokyo: Do Bun Kan, 1991. 243 p.

In Japanese.

Olivencia RUlz, M. La Convenci6n de las Naciones Unidas sobre
los Contratos de Compraventa Internacional de Mercancias [Le.
Mercadenas]: antecedentes hist6ricos y estado actual. Revista
de derecho mercantil (Madrid, Spain) 201:377-397, 1991.

Piltz, B. El ambito de aplicaci6n de la Convenci6n de las Nacio
nes Unidas sobre la Compraventa Internacional de Mercadenas.
Ley: revista jurfdica espafiola de doctrlna, jurisprudencia y
bibliografia (Madrid, Spain) 13:3063:1-4,7 de agosto de 1992.

____ UN-Kaufrecht. In F. Graf von Westphalen, ed. Hand
buch des Kaufvertragsrechts in den EG-Staaten, einschl. Oster
reich, Schweiz und UN-Kaufrecht. Koln: Verlag Otto Schmidt,
c1992. p. 1-64.

Reprint.

Reinicke, D. and K. Tiedtke. Sonderformen des Kaufes: inter
nationales Kaufrecht. In their Kaufrecht. Neuwied, Germany:
Luchterhand, c1992. p. 321-330.

Resch, R. Zur Rtige bei Sachmangeln nach UN-Kaufrecht. Oster
reichische ]uristen-Zeitung (Wien, Austria) 470-479, 1992.

Samson, C. L'harmonisation du droit de la vente: l'influence de
la Convention de Vienne sur l'evolution et l'harmonisation du
droit des provinces canadiennes. Cahiers de droit: revue des
etudiants en droit de l'Universite Laval (Quebec, Canada)
32:1001-1026, 1991.

Includes also summaries in French, p. 1001 and English,
p. 1002.

____ [International Congress of Comparative Law. Reports;
13th, 1990] L'harmonization du droit de la vente internationale
de marchandises entre pays de droit civil et pays de common
law. In Contemporary law: Canadian reports to the 1990 Inter
national Congress of Comparative Law, Montreal, 1990 = Droit
contemporain: rapports canadiens au Congres international de
droit compare, Montreal, 1990. Cowansville, Quebec: Editions
Yvon Blais, c1992. p. 100-125.

Schneider, E. C. The seller's right to cure under the Uniform
Commercial Code and the United Nations Convention on Con
tracts for the International Sale of Goods. Arizona journal of
international and comparative law: University of Arizona,
College of Law (Tucson, Ariz.) 7:1:69-103, 1989.

Schtitze, R. A. Die Bedeutung des Wiener Kaufrechtstiber
einkommens fUr das internationale Zivilprozessrecht. In O. J.
Ballon and J. J. Hagen, eds. Verfahrensgarantien im nationalen
und internationalen Prozessrecht: Festschrift Franz Matscher
zum 65. Geburtstag. Wien: Manz, 1993. p. 423-433.

Sev6n, L. Obligations of the buyer under the Vienna Convention
on the International Sale of Goods. TidskriJt: Juridiska
Foreningen i Finland (Helsingfors, Finland) 106:327-343,
1990.

This article is based on a lecture delivered at a seminar
arranged by Association Internationale des Jeunes Avocats in
Rome, 27 April 1990.

Sleigh, R. H. P. La Convention de Vienne sur les contrats de
vente internationale de marchandises. Gazette du Palais (Jlaris,
France) 111:5:612-615, 24 aoOt 1991.

[United Nations] Limitation Convention (1974/1980)
Convention on the Limitation Period in the International Sale
of Goods as amended by the Protocol Amending the Con
vention on the Limitation Period in the International Sale of
Goods = Convention sur la prescription en matiere de vente
internationale de marchandises, modifiee par le protocole
modifiant la Convention sur la prescription en matiere de vente
internationale de marchandises = Convenci6n sobre la Pres
cripci6n en materia de Compraventa Internacional de Merca
denas enmendada por el Protocolo por el que se enmienda la
Convenci6n sobre la Prescripci6n en Materia de Compraventa
Internacional de Mercadenas. [New York: United Nations,
1992]. [18, 21, 15, 17, 17] p.

Certified true copy (X.7 (b», as amended, February 1992.
Chinese, English, French, Russian, Spanish. Arabic text not
included.

Velden, F. J. A. van der. Das einheitliche internationale Kauf
recht = Unifikacia prava medzinarodnej kupnej zmluvy.
Evropske a mezinarodni pravo (Brno, Czechoslovakia) 1:3-12,
kveten 1992.

In Czech and German on facing columns.

WaIter, G. Das UN-Kaufrechtstibereinkommen und seine
prozessualen Folgen fUr die Schweiz. In I. Schwander and W.
A. Stoffel, eds. Beitrage zum schweizerischen und
internationalen Zivilprozessrecht: Festschrift fUr Oscar Vogel.
Freiburg, Schweiz: Universitatsverlag, 1992. p. 317-335.

Waranabe, T. Attainment of contract objectives and discharge
from contract under "Vienna Sales Convention" (CISG). Eco
nomic review: Otaru University of Commerce (Otaru, Japan)
42:1:177-199, July 1991.

In Japanese.

____ The structure of the breach of contract under "Vienna
Sales Convention" (CISG). Economic review: Otam University
of Commerce (Otaru, Japan) 41:4:109-155, March 1991.

In Japanese.

Weber, M. Das Wiener UN-Abkommen iiber internationale Wa
renkaufvertrage. Deutsch-Deutsche Rechts-ZeitschriJt: Infor
mationen (Miinchen, Germany) 12:194-199, 1991.

Westphalen, F. Graf von. Grenziiberschreitendes Finanzierungs
leasing: einige Anmerkungen zu Schnittstellen zwischen
Unidroit-Convention on International Financial-Leasing (1988),
UN-Kaufrecht, EG-Schuldvertragstibereinkommen und dem
deutschen Recht. Recht der internationalen WirtschaJt: Be
triebsberater international (Heidelberg, Germany) 38:4:257
264, April 1992.

Wilhelm, G. UN-Kaufrecht: EinfUhrung und Gesetzestext. Wien:
Manz, 1993. viii, 67 p.

Annexes: Text of United Nations Sales Convention (1980),
German version, p. 41-59 - Sample contract based on the
Convention, p. 61-64.

Wolff, K. Die Rechtsmangelhaftung nach dem Uniform Com
mercial Code und dem UN-Kaufrecht: Inaugural-Disserta
tion. Bonn: Rheinische Friedrich-Wilhelms-Universitat, 1990.
194 p.

Thesis (doctoral) - University of Bonn, December 1989.
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Ill. International commercial arbitration and conciliation

Aboul-Enein, M. Tunisia to pass new arbitration act. World arbi
tration & mediation report: covering dispute resolution in the
United States and around the world (Irvington-on-Hudson,
N.Y.) 3:11:275-276, November 1992.

From table of contents: Tunisia is considering a new arbitra
tion law based on the UNCITRAL Model [Arbitration] Law,
but with important variations.

Baker, S. A. and M. D. Davis. The UNCITRAL Arbitration Rules
in practice: the experience of the Iran-United States Claims
Tribunal. Deventer: Kluwer Law and Taxation Publishers,
cl992. xvi, 314 p.

Includes short note on the drafting process of the
UNCITRAL Arbitration Rules (1976), p. xv.
Appendices: 1. Text of UNCITRAL Arbitration Rules (1976),
p. 221-237 - 2. Final Rules of Procedure of the Iran-United
States Claims Tribunal (1983), p. 239-273 - 3. Algiers
accords (1981), p. 275-286. Bibliography, p. 287-308.

Becker, J. D. For an autochthonous federal arbitration act. Arbi
tration & the law: AAA General Counsel's annual report
(Irvington-on-Hudson, N.Y.) 240-249, 1991-92.

The author asks the question whether the UNCITRAL Model
Arbitration Law (1985) should replace the Federal Arbitra-
tion Act. .

Berger, K. P. International economic arbitration in Germany: a
new era. Arbitration international: London Court of Interna
tional Arbitration (London, United Kingdom) 8:2:101-120,
1992.

Burnard, R. The New Zealand Law Commission's Report on the
UNCITRAL Model Law. Arbitration international: London
Court of International Arbitration (London, United Kingdom)
8:3:281-285, 1992.

Chowdhury, M. S. UNCITRAL, international commercial arbitra
tion and the Model Law. Cambridge: Harvard Law School,
1986. 77 p.

Thesis (Master of Law degree) - Harvard University Law
School, 1986.

Coulson, R. A critique of the UNCITRAL [Arbitration] Rules.
Arbitration times: American Arbitration Association dispute
resolution news (New York, N.Y.) 4:8, winter 1992/93.

See below under Herrmann for rebuttal I - See also below
under Warren for rebuttal 11.

____ The practical advantages of administered arbitration:
institutional vs ad hoc arbitration. World arbitration & media
tion report: covering dispute resolution in the United States
and around the world (Irvington-on-Hudson, N.Y.) 4:1:19-20,
January 1993.

See below under Herrmann for rebuttal I - See also below
under Warren for rebuttal 11.

Dervaird, 1. M. The UNCITRAL Model Law and judicial control
of arbitration in Scotland. Arbitration international: London
Court of International Arbitration (London, United Kingdom)
9:1:97-102, 1993.

Grundfragen des Zivilprozessrechts: die internationale Dimen
sion = Themeli6de zetemata tes politikes dikonomias - e
diethnes diastase. Berichte von P. Gottwald, [et al.]; mit der
anschliessenden Diskussion anHisslich der Tagung der Wissen
schaftlichen Vereinigung fUr internationales Verfahrensrecht in

Nauplia (5.-10. Oktober 1987). Bielefeld: Gieseking, cl991.
xxiii, 743 p. (Veroffentlichungen der Wissenschaftlichen Ver
einigung fUr internationales Verfahrensrecht e. V.; Bd. 4)

In German and Greek, mostly on facing columns.
Contributions dealing with UNCITRAL Model Arbitration
Law (1985): Das UNCITRAL Modellgesetz Uber inter
nationale Handelsschiedsgerichtsbarkeit und das nationale
Recht / G. Herrmann, p. 235-308 - Das UNCITRAL
Modellgesetz Uber internationale Handelsschiedsgerichts
barkeit / C. Calavros, p. 309-491 - Dialog Uber das
UNCITRAL-Modellgesetz, p. 493-537.

Hattori, H. Japan Commercial Arbitration Association. Adminis
trative and Procedural Rules for Arbitration under the
UNCITRAL Arbitration Rules: effective 1 June 1991. Year
book commercial arbitration: International Council for Com
mercial Arbitration (Deventer, Netherlands) 17:352-358, 1992.

Herrmann, G. and 1. Sekolec. UNCITRAL Arbitration Rules un
der sniper fire prove to be fire-proof: rebuttal to R. Coulson.
World arbitration & mediation report: covering dispute resolu
tion in the United States and around the world (Irvington-on
Hudson, N.Y.) 4:4:93-96, April 1993.

See above under Coulson's articles: A critique .,. and The
practical ... - See also below under Warren for rebuttal 11.

Hof, J. 1. van. Commentary on the UNCITRAL Arbitration Rules:
the application by the Iran-United States Claims Tribunal.
Deventer: Kluwer Law and Taxation Publishers, cl991. xiv,
361 p.

Includes also table of awards.
At the head of title: T. M. C. Asser Instituut, The Hague.

Hong Kong. Supreme Court.
[Court decision on UNCITRAL Model Arbitration Law, 1992]
UNCITRAL Law allows broad interim protection, Hong Kong
Court Rules. World arbitration & mediation report: covering
dispute resolution in the United States and around the world
(Irvington-on-Hudson, N.Y.) 3:11:278, November 1992.

From table of contents: The Hong Kong Supreme Court
ruled that the UNCITRAL Model Arbitration Law grants
courts broad powers of interim relief, including the authority
to issue a Mareva Injunction.This is a short note; neither the
text of the court decision, nor summary of it are included.

Kallel, S. The Tunisian Draft Law on International Arbitration.
Arab law quarterly (London, United Kingdom) 7:3:175-196,
1992.

The Draft Law embodies the UNCITRAL Model Arbitration
Law (1985) with some changes.

Kaplan, N. The Model Law in Hong Kong-two years on. Arbi
tration international: London Court of International Arbitration
(London, United Kingdom) 8:3:223-236, 1992.

Kolkey, D. M. Reflections on the United States statutory frame
work for international commercial arbitrations: its scope, its
shortcomings, and the advantages of United States adoption of
the UNCITRAL Model [Arbitration] Law. American review of
international arbitration: Parker School of Foreign and Com
parative Law (New York, N.Y.) 1:4:491-534, 1990.

See below under D. W. Rivkin.

Mora Rojas, F. La Ley Modelo de UNCITRAL sobre Arbitraje
Comercial Internacional. Memorias FELABAN: Federaci6n
Latinoamericana de Bancos (Bogota, Colombia) 7:391-407,
septiembre de 1991.

Paper delivered to the X Encuentro Latinoamericano de
Abogados Expertos en Derecho Bancario, 3-5 junio de 1991,
Caracas, Venezuela.
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Morgan, R. An introduction to the law and practice of arbitration
in Scotland. Arbitration: Journal of the Chartered Institute of
Arbitrators (London, United Kingdom) 59: 1:24-28, February
1993.

From headnote: "This is an updated version of an article
which was published in the Scottish Law Gazette, the quar
terly journal of the Scottish Law Agents Society, in Septem
ber 1992".

New York. Ad Hoc-Arbitral Tribunal.
Ad Hoc-UNCITRAI,. Award of 27 May 1991. Yearbook com
mercial arbitration: International Council for Commercial Ar
bitration (Deventer, Netherlands) 17:11-41, 1992.

Redfern, A. and M. Hunter. The UNCITRAL Rules and the
Model Law. In their Law and practice of international commer
cial arbitration. 2nd. ed. London: Sweet & Maxwell, 1991.
Ch. 9. p. 476-527.

Excerpts from contents: Ch. 9.-UNCITRAL Arbitration
Rules (1976), p. 479-501; text appended, p. 688-703 
UNCITRAL Conciliation Rules (1980), p. 501-508; no text
appended - UNCITRAL Model Arbitration Law (1985),
p. 508-524; text appended, p. 791-810.

Rivkin, D. W. and F. L. Kellner. In support of the Federal Arbi
tration Act: an argument against United States adoption of the
UNCITRAL Model [Arbitration] Law. American review of in
ternational arbitration: Parker School of Foreign and Com
parative Law (New York, N.Y.) 1:4:535-561, 1990.

This is apparently a reply to D. M. Kolkey's article, see
above.

Schmid, H.-R. Choice of law by the arbitrator: the arbitrator's
discretion in the absence of a party stipulation as to the law
applicable to the substance of the dispute. An evaluation on the
occasion of the adoption of article 28(2) of the UNCITRAL
Model Law on International Commercial Arbitration. Cam
bridge: Harvard Law School, May 1986. iii, 82 p.

Authorized photocopy.
Thesis (Master of Law degree) - Harvard University Law
School, 1986.

Steiner, V. 0 Vzorovem zlikonu pro mezinlirodnf obchodnf
arbitraz. Pravn£k: teoreticky casopis pro otdzky stdtu a prava:
Ceskoslovenska akademie ved, Ekonomisko-pravni sekce
(Praha, Czechoslovakia) 131:8:730-750, 1992.

In Czech.
Translation of title from table of contents: A Model law for
international commercial arbitration.
Parallel title of journal: The lawyer: scientific review for
problems of state and law: Czechoslovak Academy of Sci
ences, Section of Economic Law.
Annex contains translation of UNCITRAL Model Arbitra
tion Law (1985) with title: UNCITRAL Vzorovy zakon 0

mezinarodni obchodni arbitrazi, p. 739-750.

Veeder, V. V. Laws and court decisions in common law countries
and the UNCITRAL Model Law. In International Arbitration
Congress (10th: 1990: Stockholm, Sweden). Working Group I.
Preventing delay and disruption of arbitration. General editor,
A. J. van den Berg; with the cooperation of the T.M.C. Asser
Instituut, Institute for Private and Public International Law,
International Commercial Arbitration and European Law.
Deventer: Kluwer Law and Taxation Publishers, c1991. (ICCA
congress series; No. 5)

Contents dealing with UNCITRAL Model Arbitration Law
(1985): p. 35-38,73-86, 108-114, 140-146, 169-178,206
214, 232-233, 249-254, 277-281, 298-305, 321-324.

Walker, G. K. Trends in state legislation governing international
arbitrations. North Carolina journal of international law and
commercial regulation: University of North Carolina School of
Law (Chapel Hill, N.C.) 17:3:419-460, summer 1992.

This article emphasizes the influence that the UNCITRAL
Model Arbitration Law (1985) has reached on new state in
ternational arbitration statutes in the United States.

Warren, D. T. A response to R. Coulson: rebuttal 11. World arbi
tration & mediation report: covering dispute resolution in the
United States and around the world (Irvington-on-Hudson,
N.Y.) 4:4:96, April 1993.

See above under Coulson's articles: A critique ... and The
practical ... - See also above under Herrmann for rebuttal I.

IV. International transport

Alclintara, J. M. Las Reglas de Hamburgo ante su inminente
entrada en vigor: una valoraci6n actualizada. Derecho de los
negocios (Madrid, Spain) 2:15:1-6, diciembre 1992.

Falvey, P. J. Liability of terminal operators and insurance cover.
Diritto marittimo: Rivista trimestrale di dottrina.
giurisprudenza. legislazione italiana e straniera (Genova,
Italy) 94:1063-1068, 1992 (Special issue).

This is a paper delivered at the International Conference on
Current Issues in Maritime Transportation, Genova, Italy,
22-26 June 1992; Panel No. 2: New Trends and Develop
ments in the Field of International Transport Law.

Fujishita, K. A report on the United Nations Conference on the
Liability of Operators of Transport Terminals in International
Trade. Kokusai shoji homu: Kokusai Syoji Ho Kenkyusho
(Tokyo, Japan) 19:8:995-1006, August 1991.

In Japanese.

Hamburg Rules: November 1. 1992 = Regles de Hambourg,
Novembre 1,1992. European transport law: journal of law and
economics (Antwerpen, Belgium).

Title from cover.
Special issue in English and French devoted wholly to Ham
burg Rules.
Contents: Texts of Hamburg Rules, p. 561-582; 645-669 
List of conventions cited in the text, p. 583-584; 671-672
Article-by-article commentaries on the Hamburg Rules / [by]
UNCITRAL, p. 585-632; 673-727 - Remarks for United
Nations Conference, May 21, 1992 [sic; English only] / G. C.
Jones - Status of United Nations Conventions [English
only; this is a reproduction of UNCITRAL document N
CN.9/368 of 23 April 1992], p. 635-643.
Parallel titles of journal in five languages: Dutch, French,
German, Italian, Spanish.

Hams, R. Liability equals responsibility: Canadian marine trans
port terminal operators in the 1990s. Canadian business law
journal (Aurora, Ont.) 21:2:229-253, January 1993.

The purpose of this article is to outline Canadian law along
the United Nations Terminal Operators Convention (1991),
for answering the question: why Canada should support the
Convention.
Parallel title of journal: Revue canadienne du droit de com
merce.

Herber, R. Gedanken zum Inkrafttreten der Hamburg-Regeln.
Transportrecht: Zeitschrift fUr das gesamte Recht der GUter
befOrderung, der Spedition, der Versicherungen des Transports,
der PersonenbefOrderung, der Reiseveranstaltung (Hamburg,
Germany) 15:11/12:381-390, NovemberlDezember 1992.
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Includes also text of Hamburg Rules (1978) in English and
German, p. 430-432.

Honnold, J. O. Ocean carriers and cargo; clarity and faimess
Hague or Hamburg? Journal of maritime law and commerce
(Cincinnati, Ohio) 24:1:75-109, January 1993.

Photocopy from final page-proofs.

International Bar Association Biennial Conference (23rd: 1990:
New York, N.Y.)
Liability of terminal operators: papers presented at Section on
Business Law, Subcommittee A 1, at the International Bar
Association 23rd Biennial Conference, New York, September
1990 / J. F. Bartels, programme chairman. London: Interna
tional Bar Association, 1991. vi, 50 p.

Papers presented:
Introduction / J. F. Bartels, p. v - The liability of terminal
operators in the sea ports in Portugal/ M. P. Barrocas, p. 1
6 - The present and actual liability situation of terminal
operators in Canada / V. A. Prager, p. 7-12 - Overview of
liability issues for multimodal marine terminal operators in
the United States / K. Hoffman, p. 13-24 - Draft Conven
tion on the Liability of Operators of Transport Terminals in
International Trade / L. de San Sim6n, p. 25-37.
Includes also text of Terminal Operators Draft Convention,
as adopted by the Commission at its twenty-second session,
on 2 June 1989.

Mankowski, P. Jurisdiction clauses und paramount clauses nach
dem Inkrafttreten der Hamburg Rules - zugleich eine Dar
stellung des Anwendungssystems der Hamburg Rules. Trans
portrecht: Zeitschrift fUr das gesamte Recht der GUter
befOrderung, der Spedition, der Versicherungen des Transports,
der PersonenbefOrderung, der Reiseveranstaltung (Hamburg,
Germany) 15:9:301-313, September 1992.

Masud, R. The emerging legal regime for multimodal transport =
Le transport multimodal: emergence d'un regime juridique.
Revue de droit des affaires international: Forum Europeen de
la communication (Paris, France) 7:825-834, 1992.

In English and French on facing columns.
This article deals mainly with the Hamburg Rules (1978).
Parallel title of journal: International business law journal.

Monin Bovio, D. Notas para la historia del Convenio sobre la
responsabilidad de los ETT: (Empresarios de terminales de
transporte). Anuario de derecho mar(timo: Instituto Vasco de
Administraci6n PUblica, Escuela de Administraci6n Maritima
(Barcelona, Spain) 9:89-190, 4, 1991.

Contents: I. Introducci6n - 11. Genesis del Convenio 
Ill. Conferencia Diplomiitica - IV. Conclusiones 
Anexos: A. Convenio de Naciones Unidas sobre la Responsa
bilidad de los Empresarios de Terminales de Transporte en
el Comercio Internacional (text of United Nations Terminal
Operators Convention (1991) in Spanish and English on
facing columns), p. 161-190 - Apendice B. Relaci6n de
documentos (UNIDROIT, CNUDCED, CNUDMI), 4 p.
Reprint.

Ochiai, S. Completion of the Convention on the Liability of
Operators of Transport Terminals in International Trade. Jurist:
Yu Hi Kaku (Tokyo, Japan) 985:104-115, September 1991.

In Japanese.

Sekolec, J. Comments on the United Nations Convention on the
Liability of Operators of Transport Terminals in International
Trade, 1991. Diritto marittimo: Rivista trimestrale di dottrina,
giurisprudenza, legislazione italiana e straniera (Genova,
Italy) 94:1051-1062, 1992 (Special issue).

This is a paper delivered at the International Conference on
Current Issues in Maritime Transportation, Genova, Italy,
22-26 June 1992; Panel No. 2: New Trends and Develop
ments in the Field of International Transport Law.

Thommen, T. K. Carriage of goods by sea: the Hague Rules and
Hamburg Rules. Journal of the Indian Law Institute (New
Delhi, India) 32:3:285-293, July-September 1990.

United Nations Terminal Operators Convention (1991)
United Nations Convention on the Liability of Operators of
Transport Terminals in International Trade = Convention des
Nations Unies sur la responsabilite des exploitants de
terminaux de transport dans le commerce international =
Konventsiia Organisatsii Ob'edinennikh Natsy po Voprosu ob
Otvetstvennosti Operatorov Transportnikh Terminalov v
Mezhdunarodnoy Torgovle = Convenci6n de las Naciones
Unidas sobre la Responsabilidad de los Empresarios de
Terminales de Transporte en el Comercio Internacional. [New
York: United Nations, 1991] [14, 15, 19, 19, 19, 19] p.

Certified true copy (X.l3) June 1991.
Arabic, Chinese, English, French, Russian, Spanish.

V. International payments

Ademuni-Odeke, Dr. The United Nations Convention on Interna
tional Bills of Exchange and [International] Promissory Notes.
Journal of business law (London, United Kingdom) 281-290,
May 1992.

Bentley, D. Model contracts: a model way of saving time. Inter
national corporate law (London, United Kingdom) 14:13-15,
April 1992.

Summary from headnote: "Several international bodies [Le.
International Chamber of Commerce, Economic Commission
for Europe, UNCITRAL] offer recommended forms of
agreement or guides to drafting for cross-border transactions.
Diana Bentley assessed them."
Under its subtitle UNCITRAL, the article mentions:
UNCITRAL Legal Guide on Industrial Works (1987) and
UNCITRAL Legal Guide on Electronic Funds Transfers
(1986)

CNUDCI: echanges de donnees informatisees: questions qui pour
raient figurer dans le programme des activites futures sur les
aspects juridiques de l'EDI, Vienne, 27 janvier-7 fevrier 1992.
Revue de droit de l'informatique et des teleeoms (Paris, France).

This is a reproduction in two instalments of UNCITRAL
document A1CN.9/WG.IV/WP.53 of 16 December 1991:
I in 1:71-78, 1992;
11 in 3:70-81, 1992.
Parallel title of journal: Computer & telecoms law review.

Electronic data interchange: report of the Secretary-General /
United Nations Commission on International Trade Law. Letter
of credit update: Government Information Services (Arlington,
Va.).

This is a reproduction in two instalments of UNCITRAL
document A1CN.9/350 of 15 May 1991, as submitted to the
Commission at its twenty-fourth session, Vienna, 10-28 June
1991:
I in 8:2:21-34, February 1992;
11 in 8:3:29-42, March 1992.

Fujishita, K. An introduction to Draft Model Law on International
Credit Transfers. Kinyu homu jijo: Kinyu Zaisei Jijo Kenkyukai
(Tokyo, Japan) 1278:4-17, February 199 I.

In Japanese.
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___ Deliberations on the Draft Model Law on International
Credit Transfers. Kinyu homu jijo: Kinyu Zaisei Jijo Kenkyukai
(Tokyo, Japan).

In two instalments:
I in 1301:9-25, October 1991;
11 in 1302:26-32, October 1991.
In Japanese.

Geva, B. UNCITRAL Model Law on International Credit Trans
fers. In his The law of electronic funds transfers. New York:
Matthew Bender, 1992. Loose-leaf release, ch. 4, p. 133-148.

Appendix reproduces text of UNCITRAL Credit Transfer
Law (1992), 13 p.

Goto, K. United Nations Negotiable Instruments [i.e. Bills and
Notes]
Convention and Japanese Negotiable Instruments Law. Tegata
kenkyu: Keizai Horei Kenkyukai (Tokyo, Japan).

In two instalments:
I in 35:8:12-20, July 1991;
11 in 35:9:32-42, August 1991.
In Japanese.

Hadding, W. and U. H. Schneider. Die einheitliche Regelung des
internationalen Uberweisungsverkehrs durch das UNCITRAL
Modellgesetz. Wertpapier Mitteilungen (Teil 4): Zeitschrift fur
Wirtschafts- und Bankrecht (Frankfurt, M., Germany)
47:15:629-638, 17. April 1993.

Annex reproduces text of UNCITRAL Credit Transfer Law
(1992), in English, p. 664-668; and German translation by
the Commission of the European Communities for its inter
nal use, p. 668-673.

Heini, D. Rechtsprobleme der bargeldlosen Zahlung: insbeson
dere zur Frage der Rechtzeitigkeit und der Moglichkeit des
Widerrufs. ZUrich: Schulthess, cl991. xxiv, 135 p. (Schweizer
Schriften zum Bankrecht; Bd. 7)

Thesis (doctoral) - University of ZUrich.
Bibliography, p. x,x-xxiv.

Heinrich, G. UNCITRAL: international credit transfers. Interna
tional banking and financial law (London, United Kingdom)
11:7:78-79, December 1992.

Herre, 1. Den nya vaexelkonventionen: FN:s internationella
vaexel. Tidsskrift for rettsvitenskap (Oslo, Norway) 103:390
423 (1990).

Herrmann, G. La Convenci6n de las Naciones Unidas sobre
Letras de Cambio Internacionales y Pagan~s Internacionales:
innovaciones con respecto a la Ley Uniforme de Ginebra.
Foro: Organo de la Barra Mexicana Colegio de Abogados
(Mexico, D.F.) 3:1:115-136, 1990 (8a. epoca)

This is a reprint of seminar paper published in: Revista de la
Federaci6n Latinoamericana de Bancos: FELABAN
(Bogota, Colombia) 75:17-40, 1989 (see NCN.91339, p. 21)

Iida, K. A personal view on article 13 of the Draft Model Law on
International Credit Transfers. Kinyu homu jijo: Kinyu Zaisei
Jijo Kenkyukai (Tokyo, Japan) 1308:18-25, December 1991.

In Japanese.

Klapper, W. Die Rechtsstellung des Wechselinhabers nach dem
UN-Wechselrechtsabkommen vom 9. Dezember 1988: eine
vergleichende Untersuchung des Wechselrechts der Vereinten
Nationen und der Bundesrepublik Deutschland. Koln:
Wienand, c1992. vii, 194 p. (Bankrechtliche Sonderver
offentlichungen des Instituts fUr Bankwirtschaft und Bankrecht
an der Universitat zu KOln; Bd. 46)

Thesis (doctoral) - University of Bonn, 1991.
Bibliography, p. 129-140.
Annexes: 1. List of United Nations and UNCITRAL docu
ments, p. 149-153 - 2. Table of cases, p. 155 - 3. Text of
UNCITRAL Bills and Notes Convention (1988) in English,
p. 157-194.

Madrid Parra, A. Sobre los trabajos de UNCITRAL en materia de
intercambio electr6nico de datos: ED! (Electronic Data Inter
change). Revista de derecho bancario y bursatil: Centro de
Documentaci6n Bancaria y Bursatil (Madrid, Spain) 45:12:284
288, enero-marzo 1992.

This is a summary of UNCITRAL document NCN.9/360 of
17 February 1992 with title: Report of the Working Group on
International Payments on the work of its twenty-fourth ses
sion, Vienna, 27 January-7 February 1992.

Morawitz, G. Das UN-Uebereinkommen Uber internationale
Wechsel vom 9. Dezember 1988. Der Anwendungsbereich des
internationalen Wechsels im Falle der Ratifizierung ... [durch
die Bundesrepublik Deutschland]. In Das internationale
Wechselrecht: eine systematische Untersuchung der auf dem
Gebiet des Wechselrechts auftretenden kollisionsrechtlichen
Fragen. TUbingen: Mohr, c1991. (Studien zum ausliindischen
undinternationalen Privatrecht; 27) p. 27-30, 40-44.

Rules and commentary on standby letters of credit / Select Advi
sory Group [of experts appointed by the Office of the Legal
Advisor on Private International Law, United States Depart
ment of State]. Arizona journal of international and compara
tive law: University of Arizona College of Law (Tucson, Ariz.)
9:2:361-485, 1992.

Summary from table of contents: The Select Advisory
Group, in conjunction with the National Law Center for
Inter-American Free Trade, met in Tucson from May 28 to
30, 1992 "". to propose a set of uniform draft rules on
standby letters of credit. This selection includes the Group's
debate over how to draft rules reflecting international
standby letter of credit practice. This discussion generated a
final set of draft rules for consideration by the international
community."
Contents: Presentation on the section devoted to the work
of the National Center of Inter-American Free Trade /
B. Kozolchyk, p. 361-365 - Standby letter of credit rules:
an exercise in drafting a commercial statute / J. E. Byrne,
p. 366-371 - Select Advisory Group proposed draft standby
letter of credit rules, p. 372-378 - Select Advisory Group
commentary, p. 379-485. This commentary refers to several
UNCITRAL Working Group papers: NCN.9/WG.II/WP.73
of 17 September 1991, and Add.l of 14 October 1991;
NCN.9/358 of 12 February 1992; NCN.9/361 of 27 April
1992.
Text of the draft rules and commentaries thereto are repro
duced in UNCITRAL document NCN.9/WG.IIIWP.77 of 6
October 1992.

Schneider, U. H. Die einheitliche Regelung des internationalen
Uberweisungsverkehrs durch das UNCITRAL-Modellgesetz. In
W. Hadding and U. H. Schneider, eds. Rechtsprobleme der
AuslandsUberweisung. Berlin: Duncker & Humblot, 1992.
(Untersuchungen iiber das Spar-, Giro- und Kreditwesen.
Abteilung B, Rechtswissenschaft; Bd. 82/1) p. 492-516.

Schiitz, C. Die UNCITRAL-Konvention iiber internationale
gezogene Wechsel und internationale Eigen-Wechsel vom 9.
Dezember 1988. Berlin: Waiter de Gruyter, 1992. xxv, 308 p.
(Recht des internationalen Wirtschaftsverkehrs; Bd. 8)

Bibliography, p. xix-xxv.
Text of UNCITRAL Bills and Notes Convention (1988) in
English, p. 277-290.
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Comparative survey of parallel articles of final text and draft
texts, p. 291-294.
List of UNCITRAL documents (1968-1988) dealing with
Convention and its drafting process, p. 295-298.

Sorieul, R. Le droit face ala revolution de l'echange de donnees
informatise (EDI): [electronic data interchange]. Actualire
bancaire: Association fran~aise des banques (Paris, France)
192:4-5, du 26 avril au 3 mai 1993.

Summary notes from a lecture on EDI given by R. Sorieul in
Paris, 26 April 1993.

Spanogle, J. A. The United Nations Convention on International
Bills and Notes (CIBN): a primer for attorneys and interna
tional bankers. Uniform commercial code law journal (New
York, N.Y.) 25:2:99-132, fall 1992.

UNCITRAL: Model Law on International Credit Transfers. Com
monwealth law bulletin: Commonwealth Secretariat (London,
United Kingdom) 18:3:1094-1101, July 1992.

This is a reproduction of the UNCITRAL Credit Transfer
Law (1992).

UNCITRAL Bills and Notes Convention (1988)
United Nations Convention on International Bills of Exchange
and International Promissory Notes = Convention des Nations
Unies sur les lettres de change internationales et les billets a
ordre internationaux =Konventsiia Organizatsii Obedinennyikh
Natsii 0 Mezhdunarodnyikh Perevodnyikh Vekseliakh i
Mezhdunarodnyikh Prostyikh Vekseliakh = Convenci6n de las
Naciones Unidas sobre Letras de Cambio Internacionales y
Pagares Internacionales. [New York: United Nations, 1988]
[45, 42, 38, 39, 39, 43] p.

Certified true copy (X.l2), March 1989.
Arabic, Chinese, English, French, Russian, Spanish.

United Nations Working Group on International Contract Pur
poses [Le. Practices] has been meeting to draft Uniform Con
vention or Uniform Law for guarantees and standby letters of
credit. Letter of credit update: Government Information Serv
ices (Arlington, Va.).

Title from table of contents.
This is a reproduction in two instalments of UNCITRAL
document NCN.9/358 of 12 February 1992, with original
title: Report of the Working Group on International Contract
Practices on the work of its sixteenth session (Vienna, 4-15
November 1991):
I in 8:5:22-36, May 1992;
n in 8:6:24-45, June 1992.

Vasseur, M. La loi-type de la CNUDCI sur les virements
internationaux: [text et] breves observations. Banque & droit:
la pratique du droit bancaire (Paris, France) 26: 191-198,
novembre-decembre 1992.

This note starts with French version of UNCITRAL Credit
Transfer Law (1992), p. 191-196.

____ Les principaux articles de la loi-type de la CNUDCI
sur les virements internationaux et leur influence sur les
travaux de la Commission de Bruxelles concernant les

paiements transfrontaliers =The main articles of UNCITRAL's
Model Law governing international credit transfers and their
influence on the Economic Community Commission's work
concerning transfrontier payments. Revue de droit des affaires
internationales: Forum Europeen de la communication (Paris,
France) 2:155-210, 1993.

In English and French on facing columns.
Includes French text of UNCITRAL Credit Transfer Law
(1992), p. 207-210.
Parallel title of journal: International business law journal.

Voit, K. Das gefalschte und das nicht autorisierte Indossament
nach der Konvention der Vereinten Nationen zum
internationalen Wechsel. Frankfurt am Main: Peter Lang,
c1992. ix, 150 p. (Europliische Hochschulschriften. Reihe n,
Rechtswissenschaft: Bd. 1240 = Publications universitaires
europeennes. Serie n, Droit; vol. 1240 = European university
studies. Series n, Law; vol. 1240)

Thesis (doctoral) - University of Regensburg, 1991.
Bibliography, p. 105-110.

VI. Construction contracts

Bentley, D. Model contracts: a model way of saving time. Inter
national corporate law (London, United Kingdom) 14:13-15,
April 1992.

Summary from headnote: "Several international bodies [Le.
International Chamber of Commerce, Economic Commission
for Europe, UNCITRAL] offer recommended forms of
agreement or guides to drafting for cross-border transactions.
Diana Bentley assessed them." Under its subtitle
UNCITRAL, the article mentions: UNCITRAL Legal Guide
on Industrial Works (1987) and UNCITRAL Legal Guide on
Electronic Funds Transfers (1986).

VII. Procurement

Myers, J. J. UNCITRAL Model Law on Procurement. Interna
tional business lawyer: Journal of the Section on Business Law
of the International Bar Association (London, United King
dom) 21:4:179-182, April 1993.

The draft Model Law on Procurement, as approved 1992 by
UNCITRAL Working Group, will be submitted for final
adoption to the 26th annual session of the Commission, in
July 1993.

Wallace, D. The United Nations Model Law on Procurement.
Public procurement law review (London, United Kingdom)
1:6:406-407, 1992.

Wey, M. UNCITRAL-Working Group "New International Eco
nomic Order": offentliches Beschaffungswesen =procurement
= passation des marches. Schweizerische Zeitschrift fUr
internationales und europiiisches Recht: Schweizerische
Vereinigung fUr internationales Recht (ZUrich, Switzerland)
1:4:501-512 (1991).

In German with multilingual title.
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Document symbol Title or description
Location in
present volume

A. List of documents before the Commission at its twenty-fifth session

1. General series

NCN.9/355

NCN.91356

NCN.9/357

NCN.91358

NCN.9/359

NCN.9/360

NCN.9/36!

NCN.9/362 and
Add.!-!7

NCN.9/363

NCN.9/364

NCN.9/365

AlCN.9/366

AlCN.9/367

AlCN.9/368

AlCN.9/382

AlCN.9/XXV/CRP.!
and Add.!-!3

AlCN.9/XXV/CRP.2
and Add.!

AlCN.9/XXV/CRP.3

Provisional agenda

Procurement: report of the Working Group
on the New International Economic Order
on the work of its thirteenth session

International countertrade: report of the Working
Group on International Payments on the work
of its twenty-third session

International guaranty letters: report of the
Working Group on International Contract
Practices on the work of its sixteenth session

Procurement: report of the Working Group
on the New International Economic Order
on the work of its fourteenth session

Electronic data interchange: report of the
Working Group on International Payments
on the work of its twenty-fourth session

International guaranty letters: report of the
Working Group on International Contract
Practices on the work of its seventeenth session

Draft chapters of legal guide on international
countertrade transactions

Training and assistance

Coordination of work

Not issued

Not issued

Draft model law on international credit transfers

Status of conventions

Bibliography of recent writings related to the
work of UNCITRAL

2. Restricted series

Draft report of the United Nations Commission
on International Trade Law on the work
of its twenty-fifth session

Report of the Drafting Group

International countertrade: draft legal guide
on international countertrade transactions

not reproduced

Part Two, Ill, A

Part Two, 11, A

Part Two, IV, A

Part Two, Ill, C

Part Two, V, A

Part Two, IV, C

Part Two, 11, C

Part Two, VIII

Part Two, VI, A

Part Two, I, A

Part Two, VII

Part Three, V

Not reproduced

Not reproduced

Not reproduced
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Document symbol

A/CN.9IXXIVICRPA

A/CN.9IXXIVICRP.5

A/CN.9IXXV/lNF.lI
Rev.1

Title or description

International countertrade: draft legal guide
on international countertrade transactions

Suggested draft decision endorsing
INCOTERMS 1990

3. Information series

List of participants

Location in
present volume

Not reproduced

Not reproduced

Not reproduced

B. List of documents before the Working Group on International Payments
at its twenty-third session

1. Working papers

A/CN.9/WG.IV/WP.50

A/CN .9/3321Add.8

A/CN.9/WG.IV1WP.51
and Add.I-7

A/CN.9/362
and Add.1-17

A/CN.9/WG.IVI
XXIIIICRP.lI
Add. 1-6

A/CN.9/WG.IV1
XXIIIIINF.1

Provisional agenda

Draft chapters of legal guide in drawing up
contracts in international countertrade transactions

Draft chapters of legal guide in drawing up
contracts in international countertrade transactions

International countertrade: draft chapters of legal
guide on international countertrade transactions

2. Restricted series

Draft report of the Working Group
on International Payments on the
work of its twenty-third session

3. Information series

List of participants

Not reproduced

Part Two, 11, B

Part Two, 11, B

Part Two, 11, C

Not reproduced

Not reproduced

C. List of documents before the Working Group on the New International
Economic Order at its thirteenth session

1. Working papers

A/CN.9/WG.V/WP.29 Provisional agenda

A/CN.9/WG.V/WP.30 Procurement: draft articles 1 to 35
of Model Law on Procurement

A/CN.9/WG.V/wP.31 Procurement: competitive negotiation

2. Restricted series

Not reproduced

Part Two, III, B, 1

Part Two, m, B, 2

A/CN.9/WG.VIXIIII
CRP.l and Add.1-9

A/CN.9/WG.VIXIIII
CRP.2

A/CN.9/WG.VIXIIII
CRP.3

Draft report of the Working Group
on the New International Economic Order
on the work of its thirteenth session

Proposal by Canada for Article 28(7)(c),
(d) and (e)

Canadian proposal for request for proposals
proceedings

Not reproduced

Not reproduced

Not reproduced
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NCN.9/WG.IVIXIIII
INF.l

Part Three. Annexes

Title or description

3. lnformotion series

List of participants

Location ill
present volume

Not reproduced
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D. List of documents before the Working Group on the New International
Economic Order at its fourteenth session

1. Working papers

NCN.9/WG.VIWP.30 Procurement: draft articles I to 35
of Model Law on Procurement

AlCN.9/WG.VIWP.32 Provisional agenda

NCN.9/WG.VIWP.33 Procurement: draft articles 28 to 42
of Model Law on Procurement

NCN.9/WG.VIWP.34 Procurement: suspension of procurement
proceedings

2. Restricted series

Part Two, Ill. D. I

Not reproduced

Part Two, Ill. D. 2

Part Two, Ill. D, 3

NCN.9/WG.VIXIVI
CRP.I and Add.l-9

Draft report of the Working Group on the Not reproduced
New International Economic Order on the work:
of its fourteenth session

3. Information series

NCN.9/WG.VIXIVI
INF.l

List of participants Not reproduced

E. List of documents before the Working Group on International Contract
Practices at its sixteenth session

1. Working pap~rs

NCN.9/WG.IIIWP.72

NCN.9/WG.IIIWP.73
and Add.1

NCN.9/WG.IIIXVII
CRP.l and Add.I-8

NCN.9/WG.IIIXVII
INF.l

Provisional agenda

Independent guarantees and stand-by letters
of credit: Tentative draft of a uniform law
on international guaranty letters

2. Restricted series

Draft report of the Working Group
on International Contract Practices
on the work of its sixteenth session

3. lnformotion series

List of participants

Not reproduced

Part Two. IV. B

Not reproduced

Not reproduced

F. List of documents before the Working Group on International Contract
Practices at its seventeenth session

I. Working papers

NCN.9/WG.IIIWP.72 Provisional agenda Not reproduced
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Document symbol

A/CN.9/WG.IIIWP.73
and Add.l

A/CN.9/WG.IIIXVIII
CRP.1 and Add.1-8

A/CN.9/WG.IIIXVIII
INF.l

Title or description

Independent guarantees and stand-by letters
of credit: Tentative draft of a uniform law
on international guaranty letters

2. Restricted series

Draft report of the Working Group
on International Contract Practices on the work
of its seventeenth session

3. Information series

Provisional list of participants

Location in
present volume

Part Two, IV, D

Not reproduced

Not reproduced

G. List of documents before the Working Group on International Payments
at its twenty-fourth session

1. Working papers

A/CN.9/WG.IV/WP.52 Provisional agenda

A/CN.9/wG.IV/wP.53 Electronic Data Interchange: possible issues
to be included in the programme of future work
on the legal aspects of EDI

2. Restricted series

Not reproduced

Part Two, V, B

A/CN.9/WG.IV/XXlV/
CRP.l and Add.I-7

Draft report of the Working Group on
International Payments on the work
of its twenty-fourth session

3. Information series

Not reproduced

A/CN.9/wG.IV/XXIV/ Provisional list of participants
INF.l

Not reproduced
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to the work of the Commission were reproduced in the previous volumes of the Yearbook; the
documents that are not listed here were not reproduced in the Yearbook. The documents are divided
into the following categories:

I. Reports on the annual sessions of the Commission

2. Resolutions of the General Assembly

3. Reports of the Sixth Committee

4. Extracts from the reports of the Trade and Development Board, United Nations Conference
on Trade and Development

5. Documents submitted to the Commission (these include reports of the meetings of Working
Groups)

6. Documents submitted to the Working Groups:
(a) Working Group I: Time-Limits and Limitation (Prescription)
(b) Working Group 11: International Sale of Goods (1968 to 1978: 1st session-11th session;

International Contract Practices (1981 to 1989: 14th session-22nd session)
(c) Working Group Ill: International Legislation on Shipping
(d) Working Group IV: International Negotiable Instruments (1974 to 1987: 7th session

20th session); International Payments (1988 to 1989: 21st session-22nd session)
(e) Working Group V: New International Economic Order

7. Summary records of discussions in the Commission

8. Texts adopted by Conferences of Plenipotentiaries

9. Bibliographies of writings relating to the work of the Commission.

Document symbol Volume, year Part, chapter Page

1. Reports on the annual sessions of the Commission

A/7216 (first session) Volume I: 1968-1970 Part Two, I, A 71
Al7618 (second session) Volume I: 1968-1970 Part Two, 11, A 94
Al8017 (third session) Volume I: 1968-1970 Part Two, Ill, A 129
Al8417 (fourth session) Volume 11: 1971 Part One, 11, A 9
Al8717 (fifth session) Volume Ill: 1972 Part One, II, A 9
Al9017 (sixth session) Volume IV: 1973 Part One, 11, A 11
Al9617 (seventh session) Volume V: 1974 Part One, II, A 13
AllO017 (eighth session) Volume VI: 1975 Part One, 11, A 9
Al31117 (ninth session) Volume VII: 1976 Part One, II, A 9
Al32117 (tenth session) Volume VIII: 1977 Part One, II, A 11
Al33/17 (eleventh session) Volume IX: 1978 Part One, II, A 11
Al34/17 (twelfth session) Volume X: 1979 Part One, II, A 11
Al35117 (thirteenth session) Volume XI: 1980 Part One, II, A 7
Al36/17 (fourteenth session) Volume XII: 1981 Part One, A 3
Al37/17 and Corr.1

(fifteenth session) Volume XIII: 1982 Part One, A 3
Al38/17 (sixteenth session) Volume XIV: 1983 Part One, A 3
Al39117 (seventeenth session) Volume XV: 1984 Part One, A 3
Al40/17 (eighteenth session) Volume XVI: 1985 Part One, A 3
Al41117 (nineteenth session) Volume XVII: 1986 Part One, A 3
Al42/17 (twentieth session) Volume XVIII: 1987 Part One, A 3
Al43/17 (twenty-first session) Volume XIX: 1988 Part One, A 3
Al44/17 (twenty-second. session) Volume XX: 1989 Part One, A 3
Al45/17 (twenty-third session) Volume XXI: 1990 Part One, A 3
Al46/17 (twenty-fourth session) Volume XXII: 1991 Part One, A 3
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2. Resolutions of the General Assembly

2102 (XX) Volume I: 1968-I970 Part One, 11, A 182205 (XXI) Volume I: 1968-1970 Part One, 11, E 652421 (XXIII) Volume I: 1968-1970 Part Two, I, B, 3 922502 (XXIV) Volume I: 1968-1970 Part Two, 11, B, 3 127
2635 (XXV) Volume 11: 1971 Part One, I, C 72766 (XXVI) Volume Ill: 1972 Part One, I, C 72928 (XXVII) Volume IV: 1973 Part One, I, C 82929 (XXVII) Volume IV: 1973 Part One, I, C 8
3104 (XXVIII) Volume V: 1974 Part One, I, C 10
3108 (XXVIII) Volume V: 1974 Part One, I, C 10
3316 (XXIX) Volume VI: 1975 Part One, I, C 6
3317 (XXIX) Volume VI: 1975 Part Three, I, B 297
3494 (XXX) Volume VII: 1976 Part One, I, C 7
31/98 Volume VIII: 1977 Part One, I, C 7
31/99 Volume VIII: 1977 Part One, I, C 7
31/100 Volume VIII: 1977 Part One, I, C 7
32/145 Volume IX: 1978 Part One, I, C 8
32/438 Volume IX: 1978 Part One, I, C 8
33/92 Volume X: 1979 Part One, I, B 8
33/93 Volume X: 1979 Part One, I, C 8
34/142 Volume XI: 1980 Part One, I, C 4
34/143 Volume XI: 1980 Part One, I, C 4
341150 Volume XI: 1980 Part Three, III 166
351166 Volume XI: 1980 Part Three, III 166
35/51 Volume XI: 1980 Part One, 11, D 31
35/52 Volume XI: 1980 Part One, 11, D 31
36/32 Volume XII: 1981 Part One, D 20
361107 Volume XII: 1981 Part Three, I 269
36/111 Volume XII: 1981 Part Three, 11 270
37/103 Volume XIII: 1982 Part Three, III 425
37/106 Volume XIII: 1982 Part One, D 21
37/107 Volume XIII: 1982 Part One, D 21
38/128 Volume XIV: 1983 Part Three, III 275
38/134 Volume XIV: 1983 Part One, D 21
38/135 Volume XIV: 1983 Part One, D 21
39/82 Volume XV: 1984 Part One, D 23
40nl Volume XVI: 1985 Part One, D 47
4On2 Volume XVI: 1985 Part One, D 47
41n7 Volume XVII: 1986 Part One, D 37
42/152 Volume XVIII: 1987 Part One, D 41
42/153 Volume XVIII: 1987 Part One, E 43
431165 and annex Volume XIX: 1988 Part One, D 19
431166 Volume XIX: 1988 Part One, E 20
44/33 Volume XX: 1989 Part One, E 37
45/42 Volume XXI: 1990 Part One, D 18
46/56 Volume XXII: 1991 Part One, D 47

3. Reports of the Sixth Committee

N5728 Volume I: 1968-1970 Part One, I, A 5
N6396 Volume I: 1968-1970 Part One, 11, B 18
N6594 Volume I: 1968-1970 Part One, 11, D 58
An408 Volume I: 1968-1970 Part Two, I, B, 2 88
An747 Volume I: 1968-1970 Part Two, 11, B, 2 121
N8146 Volume 11: 1971 Part One, I, B 3
N8506 Volume Ill: 1972 Part One, I, B 3
N8896 Volume IV: 1973 Part One, I, B 3
Al9408 Volume V: 1974 Part One, I, B 3
N9920 Volume VI: 1975 Part One, I, B 3
N9711 Volume VI: 1975 Part Three, I, A 297
NI0420 Volume VII: 1976 Part One, I, B 3
N31/390 Volume VIII: 1977 Part One, I, B 3
N32/402 Volume IX: 1978 Part One, I, B 3
N331349 Volume X: 1979 Part One, I, B 3
N34n80 Volume XI: 1980 Pan One, I, B 4
N35/627 Volume XI: 1980 Part One, n, C 30
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A/36/669 Volume XII: 1981 Part One, C 20
A/37/620 Volume XIII: 1982 Part One, C 20
A/38/667 Volume XIV: 1983 Part One, C 20
A/391698 Volume XV: 1984 Part One, C 22
A/40/935 Volume XVI: 1985 Part One, C 46
A/411861 Volume XVII: 1986 Part One, C 37
A/42/836 Volume XVIII: 1987 Part One, C 40
A/43/820 Volume XIX: 1988 Part One, C 18
A/C.6/43/L.2 Volume XIX: 1988 Part Three, II, A 187
A/43/405 and Add.l·3 Volume XIX: 1988 Part Three, II, B 188
A/44/453 and Add.1 Volume XX: 1989 Part One, C 34
A/44/723 Volume XX: 1989 Part One, D 36
A/45n36 Volume XXI: 1990 Part One, C 18
A/46/688 Volume XXII: 1991 Part One, C 46

4. Extracts from the reports of the Trade and Development Board,
United Nations Conference on Trade and Development

An214 Volume I: 1968-1970 Part Two, I, B, 1 86
A/7616 Volume I: 1968-1970 Part Two, II, H, 1 121
A/8015IRev. 1 Volume II: 1971 Part One, I, A 3
TDIB/C.4/86, annex I Volume II: 1971 Part Two, IV 137
A/8415IRev.1 Volume Ill: 1972 Part One, I, A 3
A/87151Rev.l Volume IV: 1973 Part One, I, A 3
A/9015IRev.1 Volume V: 1974 Part One, I, A 3
A/9615IRev.1 Volume VI: 1975 Part One, I, A 3
A/10015IRev.1 Volume VII: 1976 Part One, I, A 3
TDIB/617 Volume VIII: 1977 Part One, I, A 3
TDIB/664 Volume IX: 1978 Part One, I, A 3
A/33/15Nol.II Volume X: 1979 Part One, I, A 3
A/34/15Nol.II Volume XI: 1980 Part One, I, A 3
A/35/15Nol.II Volume XI: 1980 Part One, II, B 30
A/36/15Nol.II Volume XII: 1981 Part One, B 19
TDIB/930 Volume XIII: 1982 Part One, B 20
TDIB/973 Volume XIV: 1983 Part One, B 20
TDIB/1026 Volume XV: 1984 Part One, B 22
TDIB/1077 Volume XVI: 1985 Part One, B 46
TD/B/L.81 0/Add.9 Volume XVII: 1986 Part One, B 36
A/42/15 Volume XVIII: 1987 Part One, B 40
TD/B/l193 Volume XIX: 1988 Part One, B 18
TDIB/l234N01.11 Volume XX: 1989 Part One, B 33
TD/B/1277N 01.11 Volume XXI: 1990 Part One, B 18
TD/B/1309Nol.1l Volume XXII: 1991 Part One, B 46

5. Documents submitted to the Commission (these include reports of meetings
of Working Groups)

A/C.6/L.571 Volume I: 1968·1970 Part One, I, B 5

A/C.6/L.572 Volume I: 1968·1970 Part One, I, C 13

A/CN.9/15 and Add.1 Volume I: 1968-1970 Part Three, Ill, B 256

A/CN.9/18 Volume I: 1968·1970 Part Three, I, C, 1 207

A/CN.9/19 Volume I: 1968-1970 Part Three, Ill, A, 1 239

A/CN.9/21 and Corr.1 Volume I: 1968-1970 Part Three, IV, A 260

A/CN.9/30 Volume I: 1968-1970 Part Three, I, D 218

A/CN.9/31 Volume I: 1968-1970 Part Three, I, A, I 159

A/CN.9/33 Volume I: 1968-1970 Part Three, I, B 202

A/CN.9/34 Volume I: 1968-1970 Part Three, I, C, 2 216

A/CN.9/35 Volume I: 1968-1970 Part Three, I, A, 2 176

A/CN.9/38 Volume I: 1968-1970 Part Three, II, A, 2 243

A/CN.9/L.19 Volume I: 1968-1970 Part Three, V, A 285

A/CN.9/38/Add.l Volume II: 1971 Part Two, II, 1 113

A/CN.9/41 Volume I: 1968-1970 Part Three, II, A 233

A/CN.9/48 Volume II: 1971 Part Two, II, 2 114

A/CN.9/50 and annex I-IV Volume II: 1971 Part Two, I, C, 2 87

A/CN.9/52 Volume II: 1971 Part Two, I, A, 2 50

A/CN.9/54 Volume II: 1971 Part Two, I, B, 1 66

A/CN.9/55 Volume II: 1971 Part Two, III 133

A/CN.9/60 Volume 11: 1971 Part Two, IV 139



486 Yearbook of the United Nations Commission on International Trade Law, 1992, Vol. XXIII

Document symbol Volume. year Part. chapter Page

A1CN.9/62 and Add.l and 2 Volume Ill: 1972 Part Two, I, A, 5 77A1CN.9163 and Add. I Volume Ill: 1972 Part Two, IV 251A1CN.9/64 Volume Ill: 1972 Part Two, III 193
A1CN.9/67 Volume Ill: 1972 Part Two, 11, 1 145
A1CN.9nO and Add.2 Volume Ill: 1972 Part Two, I, B, I 96
A1CN.9n3 Volume Ill: 1972 Part Two, 11, B, 3 115
A1CN.9n4 and annex I Volume IV: 1973 Part Two, IV, I 137
A1CN.9175 Volume IV: 1973 Part Two, I, A, 3 61
A1CN.9176 and Add.l Volume IV: 1973 Part Two, IV, 4 and 5 159,200
A1CN.9177 Volume IV: 1973 Part Two, 11, I 101
A1CN.9178 Volume IV: 1973 Part Two, I, B 80
A1CN.9179 Volume IV: 1973 Part Two, Ill, 1 129
A1CN.9/82 Volume IV: 1973 Part Two, V 217
A1CN.9/86 Volume V: 1974 Part Two, 11, 1 97
A1CN.9/87 Volume V: 1974 Part Two, I, I 29
A1CN.9187, annex I-IV Volume V: 1974 Part Two, I, 2-5 51
A1CN.9/88 and Add.l Volume V: 1974 Part Two, Ill, I and 2 113
A1CN.9/91 Volume V: 1974 Part Two, IV 191
A1CN.9/94 and Add.l and 2 Volume V: 1974 Part Two, V 195
A1CN.9/96 and Add.l Volume VI: 1975 Part Two, IV, 1 and 2 187
A1CN.9/97 and Add.I-4 Volume VI: 1975 Part Two, III 163
A1CN.9/98 Volume VI: 1975 Part Two, I, 6 114
A1CN.9/99 Volume VI: 1975 Part Two, 11, 1 121
A1CN.9/100, annex I-IV Volume VI: 1975 Part Two, I, 1-5 49
A1CN.9/101 and Add.l Volume VI: 1975 Part Two, 11, 3 and 4 137
A1CN.9/102 Volume VI: 1975 Part Two, 11, 5 159
A1CN.9/103 Volume VI: 1975 Part Two, V 255
A1CN.91104 Volume VI: 1975 Part Two, VI 273
A1CN.9/105 Volume VI: 1975 Part Two, IV, 3 222
A1CN.91105, annex Volume VI: 1975 Part Two, IV, 4 246
A1CN.9/106 Volume VI: 1975 Part Two, VIII 283
A1CN.9/107 Volume VI: 1975 Part Two, VII 279
A1CN.9/109 and Add.l and 2 Volume VII: 1976 Part Two, IV, 1-3 193
A1CN.9/11O Volume VII: 1976 Part Two, IV, 4 263
A1CN.9/112 and Add.l Volume VII: 1976 Part Two, Ill, 1-2 157
A1CN.9/113 Volume VII: 1976 Part Two, Ill, 3 181
A1CN.9/114 Volume VII: 1976 Part Two, Ill, 4 190
A1CN.9/115 Volume VII: 1976 Part Two, IV, 5 299
A1CN.9/116 and annex I and 11 Volume VII: 1976 Part Two, I, 1-3 87
A1CN.9/117 Volume VII: 1976 Part Two, 11, I 143
A1CN.9/119 Volume VII: 1976 Part Two, VI 305
A1CN.9/121 Volume VII: 1976 Part Two, V 303
A1CN.9/125 and Add.l-3 Volume VIII: 1977 Part Two, I, D 109
A1CN.91126 Volume VIII: 1977 Part Two, I, E 142
A1CN.9/127 Volume VIII: 1977 Part Two, III 233
A1CN.9/128 and annex I and 11 Volume VIII: 1977 Part Two, I, A-C 73
A1CN.9/129 and Add.1 Volume VIII: 1977 Part Two, VI, A and B 291
A1CN.9/131 Volume VIII: 1977 Part TWO, 11, A 171
A1CN.9/132 Volume VIII: 1977 Part Two, 11, B 222
A1CN.9/133 Volume VIII: 1977 Part Two, IV, A 235
A1CN.91135 Volume VIII: 1977 Part Two, I, F 164
A1CN.9/137 Volume VIII: 1977 Part Two, V 289
A1CN.9/139 Volume VIII: 1977 Part Two, IV, B 269
A1CN.91141 Volume IX: 1978 Part Two, 11, A 147
A1CN.9/142 Volume IX: 1978 Part Two, I, A 61
A1CN.91143 Volume IX: 1978 Part Two, I, C 105
A1CN.9/144 Volume IX: 1978 Part Two, I, D 106
A1CN.91145 Volume IX: 1978 Part Two, I, E 121
A1CN.91146 and Add.I-4 Volume IX: 1978 Part Two, I, F 127
A1CN.91147 Volume IX: 1978 Part Two, 11, B 160
A/CN.91148 Volume IX: 1978 Part Two, III 179
A1CN.9/149 and Corr.l and 2 Volume IX: 1978 Part Two, IV, A 181
A1CN.9/151 Volume IX: 1978 Part Two, V 197
A1CN.9/155 Volume IX: 1978 Part Two, IV, B 195
A1CN.91156 Volume IX: 1978 Part Two, IV, C 196
A1CN.91157 Volume X: 1979 Part Two, 11, A 61
A1CN.9/159 Volume X: 1979 Part Two, I, A 37
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NCN.9/160 Volume X: 1979 Part Two, I, B 39NCN.9/161 Volume X: 1979 Part Two, I, C 40NCN.9/163 Volume X: 1979 Part Two, 11, B 78NCN.9/164 Volume X: 1979 Part Two, I, D 48NCN.9/165 Volume X: 1979 Part Two, 11, C 81NCN.9/166 Volume X: 1979 Part Two, Ill, A 89NCN.9/167 Volume X: 1979 Part Two, Ill, B 92NCN.9/168 Volume X: 1979 Part Two, Ill, C lOONCN.9/l69 Volume X: 1979 Part Two, Ill, D 108NCN.9/170 Volume X: 1979 Part Two, Ill, E 109NCN.9/171 VOlume X: 1979 Part Two, IV 113NCN.9/l72 Volume X: 1979 Part Two, V 123NCN.9/l75 Volume X: 1979 Part Two, VI 131NCN.9/176 Volume XI: 1980 Part Two, V, A 117NCN.9/l77 VOlume XI: 1980 Part Two, 11 39
NCN.9/178 Volume XI: 1980 Part Two, Ill, A 43
NCN.9/l79 Volume XI: 1980 Part Two, IV, A 97
NCN.9/l80 Volume XI: 1980 Part Two, IV, B lOO
NCN.9/181 and annex Volume XI: 1980 Part Two, Ill, B, C 53
NCN.91183 Volume XI: 1980 Part Two, I 37
NCN.9/l86 Volume XI; 1980 Part Two, Ill, D 89
NCN.9/187 and Add.I-3 Volume XI: 1980 Part Two, IV, C 108
NCN.9/189 Volume XI: 1980 Part Two, IV, D 114
NCN.9/191 Volume XI: 1980 Part Two, V, B 121
NCN.9/192 and Add.1 and 2 Volume XI: 1980 Part Two, VI 137
NCN.9/193 Volume XI: 1980 Part Two, V, C 135
NCN.9/l94 Volume XI; 1980 Part Two, V, D 136
NCN.9/196 Volume XII: 1981 Part Two, 11, A 49
NCN.9/197 Volume XII: 1981 Part Two, I, A 25
NCN.9/198 Volume XII: 1981 Part Two, IV, A 93
NCN.9/199 Volume XII: 1981 Part Two, 11, B 70
NCN.9/2oo Volume XII: 1981 Part Two, 11, C 70
NCN.9/201 Volume XII: 1981 Part Two, I, C 46
NCN.9/202 and Add.I-4 Volume XII: 1981 Part Two, V, A 191
NCN.91203 Volume XII: 1981 Part Two, V, B 237
NCN.9/204 Volume XII; 1981 Part Two, VIII 263
NCN .91205/Rev.1 Volume XII: 1981 Part Two, VI 257
NCN.9/206 Volume XII: 1981 Part Two, VII 259
NCN.9/207 Volume XII: 1981 Part Two, III 75
NCN.9/208 Volume XII: 1981 Part Two, V, C 255
NCN.9/21O Volume XIII: 1982 Part Two, 11, A, I 43
NCN.9/211 Volume XIII: 1982 Part Two, 11, A, 3 109
NCN.9/212 Volume XIII: 1982 Part Two, 11, A, 5 186
NCN.9/213 Volume XIII: 1982 Part Two, 11, A, 4 122
NCN.9/2l4 Volume XIII: 1982 Part Two, 11, A, 6 197
NCN.9/215 Volume XIII: 1982 Part Two, 11, B, I 252
NCN.9/216 Volume XIII: 1982 Part Two, III, A 287
NCN.9/217 Volume XIII: 1982 Part Two, IV, A 315
NCN.9/218 Volume XIII: 1982 Part Two, I, A 27
NCN.9/219 and Add.I(F-Corr.l) Volume XIII: 1982 Part Two, I, B 34
NCN.9/220 Volume XIII: 1982 Part Two, 11, B, 3 270
NCN.91221 Volume XIII: 1982 Part Two, 11, C 272
NCN.9/222 Volume XIII: 1982 Part Two, III, C 311
NCN.91223 Volume XIII: 1982 Part Two, 11, A, 7 251
NCN.9/224 Volume XIII: 1982 Part Two, V 391
NCN.91225 Volume XIII: 1982 Part Two, VI, B 399
NCN.91226 Volume XIII: 1982 Part Two, VI, A 397
NCN.91227 Volume XIII: 1982 Part Two, VII 413
NCN.91228 Volume XIII: 1982 Part Two, VIII 415
NCN.91229 Volume XIII: 1982 Part Two, VI, C 409
NCN.9/232 Volume XIV: 1983 Part Two, Ill, A 33
NCN.91233 Volume XIV: 1983 Part Two, III, C 60
NCN.9/234 Volume XIV: 1983 Part Two, IV, A 95
NCN.91235 Volume XIV: 1983 Part Two, I 27
NCN.91236 Volume XIV: 1983 Part Two, V, C 168
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